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BOC Governs

* Regardless of formation date

* On January 1, 2010, the following statutes were repealed:
Texas Business Corporation Act

Texas Non-Profit Corporation Act

Texas Professional Association Act

Texas Professional Corporation Act

Texas Limited Liability Company Act

Texas Revised Partnership Act

Texas Revised Limited Partnership Act

Texas Real Estate Investment Trust Act

Texas Miscellaneous Corporation Laws Act

Texas Cooperative Association Act

Texas Uniform Unincorporated Nonprofit Association Act

[x] (] [x] [x] (%] [x] [x] (%] [x] [%] [x]


Presenter
Presentation Notes
BOC combines all of these statutes into one 

Has applied to all entities formed on or after Jan. 1, 2006 since their inception (and older entities had option to early adopt)

As of January 2010, it applies to all entities automatically, regardless of date of formation
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2 Structure of the BOC

Professional Entities

Misc. & Transition | Associations

| Title 8 Title 6
- \d

Title 2 Title 5

Corporations REITs
'! itle 3‘Title l

Partnerships


Presenter
Presentation Notes
Hub and spoke structure.  Common provisions, such as definitions, procedures for amendment, filing fees, and the like, are contained in the hub—title 1.  

Provisions specific to entity type are contained in that entity’s “spoke.”  For example, title 2 is the corporations spoke.  

You always need to look at the hub and the spoke.  If the hub and spoke ever conflict, the spoke wins.

Also take a look at title 8—it contains transition provisions applicable to all entity types
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New Terminology

Old New

ation Certificate of Formation
Organizer

ment Certificate of Amendment

es of Dissol Certificate of Termination


Presenter
Presentation Notes
The BOC uses new terminology common to all entity types.  Section 1.006 lists synonymous terms.

Because there has been a change in the terminology under the BOC, it is important to refer to the definitions in section 1.002 to determine the meaning of a particular provision.  
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Must We Amend?

* [mmediate amendment not required

* Conform certificate of formation to BOC In
next amendment

* SOS does not require new terminology or
updates to references to prior law


Presenter
Presentation Notes
Section 402.005 requires that the next time the entity files an amendment, the amendment make the certificate of formation conform to the BOC (if it doesn’t already)

Some practitioners believe that use of old terminology, like “articles of incorporation” is nonconforming and must be corrected the next time the entity files an amendment.

SOS does not agree that these changes are necessary.  Given the synonymous terms provision we talked about in 1.006, SOS does not believe that old terminology is nonconforming.  We’ll file an amendment or restatement whether or not it updates terminology or references prior law.
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Name Availability

* Texas standard: same, deceptively similar,
or similar requiring letter of consent

* Statute: BOC § 5.053

* Administrative Rules: 1 Tex. Admin. Code
Chapter 79, Subchapter C


Presenter
Presentation Notes
If a proposed name is the same as or deceptively similar to an existing name, the proposed name is not available for use as a legal name in Texas.

If a proposed name is similar to an existing name, the proposed name is available for use as a legal name in Texas only if consent is obtained from the entity with the longest continuous use of a conflicting name.

Administrative rules are detailed and include examples.  We’ll touch on two of the most confused rules: the “first two word rule” and the “geographic ending rule.”  Both of these rules address names that are similar and require a letter of consent.  They’re found in Rule 79.43 subsections 1 and 2.
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The “First Two Word” Rule

* A proposed entity name Is similar requiring
a letter of consent If:

— The first two or more words of the proposed
entity name are the same as, or deceptively
similar to, the first two words of an entity
name on file, and are not frequently used In
combination.


Presenter
Presentation Notes
Rule 79.43 subsection 2
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Examples

Proposed Name Existing Name Consent
Required?

Prime Property Realty, LLC Prime Property Landscaping, Inc.

Yes

Hot Dog Publications, Inc. Hot Dog Enterprises Corp.
No


Presenter
Presentation Notes
The words “prime” and “property” are not frequently used in combination

The words “hot” and “dog” on the other hand, are frequently used in combination

Within the office, we often refer to words frequently used in combination as “hot dogs” based on this last example
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The “Geographic Ending” Rule

* A proposed entity name Is similar
requiring a letter of consent If:

— The proposed entity name is the same as, or
deceptively similar to, an entity name on file
except for a geographic designation at the
end of the name.


Presenter
Presentation Notes
Rule 79.43 subsection 1

Geographic designation includes the recognized name or abbreviation of a city, county, state, country, lake or ocean, a region (Permian Basin, Metroplex, Central Texas, etc.), a recognized subdivision within the state, a continent, or a compass point of reference. 

Geographic designation does not include street names or non-specific location terms such as "International," "Gulf," or "Central." 
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Examples

Proposed Name Existing Name
Bull and Bear Club of San Bull and Bear Club
Antonio

San Antonio Bull and Bear Bull and Bear Club
Club

Exhibits International, LLC Exhibits, Inc.

Consent
Required?
Yes

NoO

NoO


Presenter
Presentation Notes
“of San Antonio” is a geographic ending and the names are otherwise the same

“San Antonio” is not a geographic ending

“International” is too nonspecific to trigger the rule
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Matters Not Considered

* Prior SOS action
* Preliminary SOS opinion
* Action by applicant under proposed name

* Timing of applicant’s and existing entity’s
documents

* Attempts to contact existing entity


Presenter
Presentation Notes
Rule 79.48
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Matters Not Considered

* Locations and business purposes

* \Whether existing entity Is actively engaged
IN business, bankrupt, or intending to take
action to make the name available (e.g.,
merge out of existence)

*Which entity is more or less widely known
* Trademark rights


Presenter
Presentation Notes
Whether a proposed name is available for use as a legal name in the SOS records does not consider and has no impact on trademark rights.
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Names Reviewed

* The following types of active names are
iIncluded in a name availability search:

— legal names of Texas corporations, LPs,
LLCs, PAs, cooperatives, and REITs (filing
entities);

— legal and fictitious names of foreign filing
entities;

— name registrations; and

— name reservations


Presenter
Presentation Notes
The legal name is the name of an entity in its formation document

When a foreign entity’s legal name is not available for use in Texas, the foreign entity registers under an assumed name for the purpose of transacting business in Texas; in this special case, the assumed name is called a fictitious name
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Names Reviewed

* The following types of names are not
reviewed for availability:

—assumed names (except fictitious names of
foreign filing entities) and

— nhames of LLPs
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LLP Registration

* Does not create a partnership!



Te\a Secretarx



Presenter
Presentation Notes
This will be a very general overview, just so that we can all understand when to file what form with the SOS and what we mean when we refer to limited partners or limited partnerships
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General Partnership

e
%

N\
AN


Presenter
Presentation Notes
Two organizational forms of partnership.  The first is just called a partnership, which is often referred to for clarity as a general partnership.

In a partnership, all partners are general partners.

Nothing is filed with the SOS to create a partnership
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Presenter
Presentation Notes
The second organizational form of a partnership is called a limited partnership.  

In a limited partnership, there is at least one general partner, but the other partners can be what are called limited partners.

In this organizational form, the limited partners have certain liability protections that general partners don’t.

To create a limited partnership, a certificate of formation must be filed with the SOS
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Presenter
Presentation Notes
The LLP is a mechanism for protecting all partners from liability for particular partnership obligations, whether the partnership is organized as a partnership or as a limited partnership

The LLP is particularly useful to general partners because general partners don’t inherently have any protection from partnership liability

LLP stands for limited liability partnership, but let’s think of it today as “limited liability protection” for general partners

Any partnership may take the extra step of obtaining LLP protection


T ex



Presenter
Presentation Notes
If a regular partnership obtains LLP protection, it gains limited liability protection for all of its partners, and becomes a limited liability partnership, or LLP.

The partners are still referred to as general partners
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Presenter
Presentation Notes
If a limited partnership obtains LLP protection, it gains limited liability protections for all partners and becomes a limited liability limited partnership, or LLLP.


Business & Public

Filings Division

Obtaining Limited Liability Protection

* To obtain limited liability protection, a
partnership or limited partnership must:
— register annually with the SOS; AND

— provide $100,000 in security or insurance
designated to cover the specific types of
liability protected by the registration.



Business & Public

Filings Division

“Formation and Registration Steps

1. Select organizational form of partnership

a. general partnership (no SOS filing)
b. limited partnership (SOS Form 207)

2. Register as LLP (SOS Form 701)
3. Obtain required security or insurance
4. Annually renew LLP (SOS Form 703)


Presenter
Presentation Notes
Steps 1 and 2 may be done simultaneously in many cases, but they are separate steps

A note on annual renewal: if LLP lapses, it does not terminate the underlying partnership.  You would still have a partnership or LP, just not an LLP or LLLP.
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2009 Legislative Changes

Newly taxable entities
Certificates of correction
Changes in GP by a foreign LP
Conversions

Series LLCs

Registered Agent Consent

o 0k W


Presenter
Presentation Notes
This is not a comprehensive list of all 2009 legislative changes.
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Newly Taxable Entities

* LPs, LLPs, and PAs are now taxable entities.

* Tax certificates required for:
— Voluntary terminations;
— Withdrawals of foreign registrations;
— Withdrawals of LLP registrations; and

— Mergers or conversions (unless accompanied by
alternate statement under BOC §10.156).

* Tax clearance letters required for

— Reinstatement following voluntary termination,
Involuntary termination, or revocation of foreign
registration for LPs, LLPs, and PAs.


Presenter
Presentation Notes
Certificate of account status from the Comptroller stating that all taxes under Title 2 of the Tax Code have been satisfied and the entity is in good standing for the purposes of termination/withdrawal.



Merger/conversion alternate statement: one or more of the surviving, new or acquiring organizations or the converted entity is liable for the payment of the required franchise taxes.
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Certificates of Correction

* SB 1442 amends the provisions regarding
certificate of correction to allow a
certificate of formation to be corrected by
the organizer who filed the certificate.

* For more information on whether a
correction Is an appropriate filing, please
see 884.101-4.105 of the BOC.


Presenter
Presentation Notes
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Required Amendments for
Registered Foreign Limited
Partnerships
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Change In General Partner of
Foreign LP

* Foreign LP must amend registration to disclose:
* a change in name;

* a change in the business or activity stated in
the application for registration;

2% the admission of a new general partner;

»»»»»

2% the withdrawal of a general partner; or

»»»»»

»»»»»

stated in the application for registration.


Presenter
Presentation Notes
All amendments must be made on or before the 91st day following the change.



Section 9.009 of the BOC
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Conversion

* The definition of conversion was
expanded to resolve confusion
between what Is considered a
conversion In Texas and considered a
domestication, continuance or
transfer transaction in another
jurisdiction. §81.002(10)
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Other Conversion Issues

1. Don’'t use SOS certificates of formation
for the formation document in a
conversion unless the language required
by 83.005(7) is added:

— A statement that the entity is formed under a
plan of conversion; and

— The name, address, date of formation, prior
form of organization, and jurisdiction of
formation of the converting entity.


Presenter
Presentation Notes
SOS Certificates of Formation do not include the additional statements required under Section 3.005(a)(7).  If you are going to use our certificate of formation, these additional statements can be added to the Supplement Text section of the form.  
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Other Conversion Issues, cont.

2. A domestic nonprofit corporation may not
convert into a for-profit entity. §10.108

3. The BOC now allows a foreign filing
entity to amend Iits registration to effect a
transfer of the registration to a successor

entity after a merger or conversion. (SOS
Form 422)


Presenter
Presentation Notes


3.	Example – a DE LLC registered in Texas converts to a DE LP and the DE LP will continue to transact business in Texas, it may succeed to the registration of the LLC by filing Form 422.  Keeps the LLC from having to withdraw and the LP having to file a new registration. Same situation if the DE LLC merged into a NV corporation, the NV corporation can succeed to the registration.
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Automatic Withdrawal on
Conversion

* The BOC was amended to provide that a
foreign filing entity or foreign LLP
registered In this state that converts to a
domestic filing entity is considered to have
withdrawn its registration on the effective
date of conversion.



Presenter
Presentation Notes
No additional filings are required to effect the withdrawal of the registration.  
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Series LLC

* Chapter 101, subchapter M
—What is a series LLC?


Presenter
Presentation Notes
A series LLC, formed under Texas law, is an LLC that provides in its governing documents for the establishment of a series of members, managers, membership interests, or assets that have separate rights, obligations and liabilities and business purposes from the general LLC. Each individual series has the ability to sue and be sued, enter into contracts, hold title to assets, and grant liens or security interests in its assets.
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Series LLC cont.

*\What are the filing requirements?

— Domestic
— Foreign

* Don’t forget the assumed name certificate


Presenter
Presentation Notes


Formation of Texas Series LLC:

In order to receive any of the benefits of a series LLC, specific information must be included in your certificate of formation and company agreement, and you must maintain separate records for the assets of each series, as required in sections 101.601-101.621 of the Texas Business Organizations Code. The secretary of state does not have a specific form to be used to form a series LLC.  If you want to use our general certificate of formation for a limited liability company (Form 205), you may do so and add the additional required information in the Supplemental Text area of the form. 



If any series established by the LLC conducts business in Texas under a name other than the legal name of the LLC, the LLC must file an assumed name certificate in compliance with chapter 71 of the Texas Business & Commerce Code.



Registration of foreign series LLC:

A series LLC formed under the laws of another jurisdiction will be treated as a single legal entity for qualification purposes. The LLC itself rather than the individual series should register as the legal entity that is transacting business in Texas. The secretary of state will be releasing a separate application for registration form for foreign series LLC. However, until the form is released, Form 304 may be used as long as the applicant includes the supplemental information required under section 9.005 of the Texas Business Organizations Code. If each or any series of the LLC transacting business in Texas transacts business under a name other than the name of the LLC, the LLC must file an assumed name certificate in compliance with chapter 71 of the Texas Business & Commerce Code. 
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Series LLC cont.

* SOS computer records do not reflect
whether the LLC Is authorized to establish
or has established a series. However, the
certificate of formation of a series LLC
contains a notice reflecting this option.
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2 Registered Agent Consent

* A registered agent appointed on or after
January 1, 2010 must consent in writing.

* A person designhated as a registered agent
without consent may file a rejection.


Presenter
Presentation Notes
In the 2009 session, the Texas Legislature enacted an amendment to the BOC that requires an entity to obtain written consent from a registered agent appointed on or after January 1, 2010.  This applies to new formations or foreign entity registrations as well as change of registered agent/office or other filings in which a new registered agent is appointed or designated.  



The amendment also defines the duties of a registered agent and allows a registered agent appointed without consent to reject the appointment.
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Registered Agent Consent cont.

* Consent does not have to be filed with
secretary of state.

* |f filed through SOSDirect, read the screen
prompts closely.


Presenter
Presentation Notes
The secretary of state has promulgated Form 401-A which can be used to evidence the consent of a person appointed as registered agent. 



The written consent is not required to be filed with the SOS.  The signed consent of the registered agent should be sent to and retained by the represented entity.  



If you do file a copy of the consent with another filing document, such as a change of registered agent/office, it will be retained as part of the filing document and there is no additional filing fee. 



If you do choose to file a copy of the consent by itself, not attached to another filing instrument, you will need to submit a separate filing fee for the consent and it will be indexed in the filing history of the represented entity. The fee for filing a consent of registered agent is $15, unless the consent is submitted on behalf of a nonprofit corporation or cooperative association. The fee for a nonprofit corporation or cooperative association is $5.
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Presenter
Presentation Notes
If you have questions about the new registered agent consent, you can find more information on our website.  Scroll over the Corporations Section tab and down to Registered Agents.  
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Presenter
Presentation Notes
The Registered Agent page offers general information about registered agents and registered offices as well as offering links to HB 1787, Registered Agent Forms and FAQs under the points of interest box on the right hand side. 
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Resources

*Website: www.sos.state.tx.us
— SOSDirect
— Forms
— FAQs

* SOS Staff
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Presenter
Presentation Notes
First, SOSDirect is our online filing system.  From the home page, you can get to SOSDirect by clicking the icon.  You will then enter your account number and password.
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Presenter
Presentation Notes
From this page, you can search the SOS records, order documents or make filings. A new addition is the registered agent search capability which lets you search new RA activity for the past 60 days.



SOSDirect filing are typically processed within 1-2 business days without an expedite fee.  This is of course dependent upon volume of filings, office closures and staff availability.  
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Presenter
Presentation Notes
From the home page, you can get to our forms by clicking on the link for business/nonprofit forms.
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Presenter
Presentation Notes
The “business and nonprofit forms” link takes you to forms for things like formations, foreign entity registrations, amendments, mergers and conversions and terminations.
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Presenter
Presentation Notes
The “report forms” link takes you to reports for nonprofit corporations, limited partnerships, and professional associations, in addition to reinstatement forms. 
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Presenter
Presentation Notes
FAQs can be accessed by scrolling over the corporations tab and down to Frequently Asked Questions.
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Presenter
Presentation Notes
We have recently redesigned our frequently asked questions page, both in form and in substance.  It is now easier to navigate as the FAQs are divided by subject matter.  Once you choose one topic, such as formation of Texas entities, [ click to next slide ]
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Presenter
Presentation Notes
… there is a further division of the FAQs.  Clicking on any of the links at the top will take you directly to that portion of the page.  As you can see, on this page you can find information about nonprofit LLCs, series LLCs and LLPs.  



Additionally, you can easily reach other FAQs by clicking the box on the right hand side of the page.  
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Business & Public

Filings Division

5 What else does the Business &
Public Filings Division do?
* Texas Register
— Texas Administrative Code
* Uniform Commercial Code
* State trademark registrations

* Statutory Documents
— Notary
— Authentications
— Service of Process and other Registrations



Presenter
Presentation Notes
If you need or want additional information on any of these sections, we invite you to look at information offered on our website.


Te\a SeCI'etaI'V Business & Public

Filings Division

Contacting the secretary of state

* SOS Public Information Response Team

— corpinfo@sos.state.tx.us
— (512) 463-5555

* SOS Attorneys
— corphelp@sos.state.tx.us

— Leigh Joseph 463-5747
— Briana Godbey 463-5590
— Nahdiah Hoang 475-0218
— Mike Powell 463-9856
— Carmen Flores 463-5588

— Lorna Wassdorf 463-5591


Presenter
Presentation Notes
If you can’t find the answer to a question in the BOC or in our online resources, you can always contact the office by phone or email.  Our Public Information Response Team can answer most questions.  If you’d prefer to speak to an attorney, you may also contact us directly, but keep in mind that we cannot provide legal or business advice.  We can just offer general information about SOS filings.

mailto:corpinfo@sos.state.tx.us
mailto:corphelp@sos.state.tx.us
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* nNew Gov. Rick Perry names Secretary of State Hope Andrade the Texas
Census Ambassador to promote paricipation by Texans in the 2010
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Presenter
Presentation Notes
Additionally, if you need contact information for any other sections or divisions within the SOS there is a link to “contact us” at the bottom of each section tab on the SOS homepage that will provide contact information for that particular section.  
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