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TITLE 7. BANKING AND SECURITIES 

PART 1. FINANCE COMMISSION OF 
TEXAS 

CHAPTER 4. CREDIT CARD SURCHARGE 
APPEAL PROCEDURES 
SUBCHAPTER A. CONTESTED CASE 
PROCEDURE FOR VIOLATIONS ON OR 
BEFORE AUGUST 31, 2013 
7 TAC §4.105 
The Finance Commission of Texas (commission) adopts amend-
ments to Title 7 of the Texas Administrative Code, §4.105, con-
cerning the rules applicable to a contested case hearing on a 
credit card surcharge violation occurring on or before August 31, 
2013. 

The commission adopts the amendments without changes to the 
proposed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7517). The rules will not be repub-
lished. 

The commission received no written comments on the proposal. 

In general, the purpose of these amendments is to clarify which 
rules of procedure are applicable to a contested case hearing 
for persons regulated by the Office of Consumer Credit Com-
missioner. 

The commission has previously adopted rules of procedure ap-
plicable to a contested case hearing conducted by an adminis-
trative law judge employed by or contracted by a finance agency. 
See, 7 TAC §9.1. The Office of Consumer Credit Commissioner 
(OCCC) has recently contracted with the State Office of Admin-
istrative Hearings (SOAH) to conduct contested case hearings. 
SOAH applies its own procedural rules to all matters referred 
to SOAH, unless otherwise required by statute or rule. 1 TAC 
§155.1(a). 

Concurrent with these adopted rule amendments, the commis-
sion is adopting amendments to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions; former title: Definitions 
and Interpretation; Severability) to clarify which rules of proce-
dure apply to a contested case hearing conducted by an admin-
istrative law judge contracted by a finance agency, and which 
rules apply to a hearing conducted by SOAH. Amended subsec-
tion (a) in §9.1 as adopted will read: "This chapter governs con-
tested case hearings conducted by an administrative law judge 
employed or contracted by an agency. All contested case hear-
ings conducted by the State Office of Administrative Hearings 

(SOAH) are governed by SOAH's procedural rules found at Title 
1, Chapter 155 of the Texas Administrative Code." 

Title 7, Part 1 (relating to the Finance Commission of Texas), 
contains one reference to the Chapter 9 rules of procedure con-
cerning credit card surcharge violations regulated by the OCCC 
under Chapter 4. Section 4.105(b) identifies the rules of proce-
dure applicable to a contested case hearing regarding a credit 
card surcharge violation occurring on or before August 31, 2013. 
The adopted amendment replaces the reference in this subsec-
tion to Chapter 9 with a reference to §9.1(a) of Title 7 (relating to 
Application, Construction, and Definitions). 

The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505791 
Leslie L. Pettijohn 
Consumer Credit Commissioner 
Finance Commission of Texas 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

CHAPTER 9. RULES OF PROCEDURE FOR 
CONTESTED CASE HEARINGS, APPEALS, 
AND RULEMAKINGS 
The Finance Commission of Texas (commission) adopts amend-
ments to 7 TAC Chapter 9, concerning Rules of Procedure for 
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Contested Case Hearings, Appeals, and Rulemakings. Specifi-
cally, the amendments are adopted in §9.1, concerning Applica-
tion, Construction, and Definitions (former title: Definitions and 
Interpretation; Severability); and in §9.12, concerning Default in 
a contested case subject to the rules under Chapter 9, Subchap-
ter B. 

The commission adopts the amendments without changes to the 
proposed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7518). 

The commission received no written comments on the proposal. 

In general, the purpose of the amendments is to update and 
clarify certain contested case procedural rules applicable to the 
finance agencies (Texas Department of Banking, Texas Depart-
ment of Savings and Mortgage Lending, and Office of Consumer 
Credit Commissioner). 

Regarding §9.1, the purpose of the amendments is to clarify the 
rules applicable to different forums in which contested cases may 
be heard for individuals and entities regulated by the finance 
agencies. 

Regarding §9.12, the purpose of the amendments is to clarify 
that the finance agencies may informally dispose of contested 
cases by default, as authorized by §2001.056 of the Texas Gov-
ernment Code. 

The following background information relates to the adopted 
amendments in §9.1, regarding contested case forums. 

Some of the finance agencies have contracted with a licensed 
attorney to serve as an administrative law judge and conduct 
contested case hearings. This administrative law judge used by 
the Texas Department of Savings and Mortgage Lending (SML) 
and by the Office of Consumer Credit Commissioner (OCCC) 
elected to not renew the contract for the 2016 fiscal year. In or-
der to provide an appropriate, timely, and transparent forum to 
persons subject to SML and OCCC regulation, these two finance 
agencies entered into contracts with the State Office of Admin-
istrative Hearings (SOAH) to conduct contested case hearings. 

In contrast, the Texas Department of Banking has contracted 
with another administrative law judge for this fiscal year. At 
present, contested cases for the Texas Department of Banking 
will continue to be governed by the rules contained in 7 TAC 
Chapter 9. 

With regard to the SML and the OCCC, the law requires that 
SOAH's rules of procedure control a contested case conducted 
by SOAH. In order to clarify the application of procedural rules in 
various forums, the adopted amendments have been made for 
persons regulated by the SML and the OCCC whose cases may 
be heard by SOAH. 

Additionally, should any of the finance agencies have the need to 
utilize a different contested case forum in the future, the amend-
ments will provide the flexibility for contested cases to be heard 
by either a contracted administrative law judge or by SOAH. 

The adopted amendments to §9.1 add new subsection (a), which 
states that the rules provided in Chapter 9 govern contested case 
hearings conducted by an administrative law judge employed or 
contracted by one of the finance agencies. The amendments to 
§9.1 further explain that contested case hearings conducted by 
SOAH are governed by SOAH's procedural rules. 

The amendments also revise the title of the rule to provide a more 
appropriate description of the amended content of the rule. The 

new title of "Application, Construction, and Definitions" has re-
placed the former title of §9.1, "Definitions and Interpretation; 
Severability." In addition, the existing subsections have been 
relettered accordingly. 

The following background information relates to the adopted 
amendments in §9.12, concerning Default in a contested case 
subject to the rules under Chapter 9, Subchapter B. 

A contested case is a formal proceeding to determine the legal 
rights, duties, or privileges of licensees and applicants after an 
opportunity for an adjudicative hearing. The proceeding is gov-
erned by formal rules of procedure, which allow an agency to 
dispose of a case by default. 

The finance agencies expend considerable resources preparing 
for and conducting contested case hearings where the respon-
dent fails to appear at the hearing, or withdraws its request 
shortly before the hearing date. These costs are ultimately 
passed on to licensees and applicants in the form of higher 
license and renewal fees. 

During the last session, the Texas Legislature expressed further 
support for disposing of cases by default according to the individ-
ual agency's rules. Therefore, the amendments to §9.12 further 
the Legislature's directive to conserve state resources where a 
party does not intend to proceed with a hearing. 

The adopted amendments to §9.12 clarify the finance agencies' 
authority to informally dispose of a contested case by default. 
The amendments add a single sentence to the end of the exist-
ing rule. The additional sentence states that a finance agency 
may, as an alternative to conducting a hearing when a party 
fails to appear, informally dispose of the matter as permitted by 
§2001.056 of the Texas Government Code, without the necessity 
of a hearing. This amendment is consistent with §2001.056(4) of 
the Texas Government Code, as well as the Finance Commis-
sion's existing default procedures found within the current lan-
guage of §9.12 (deeming the defaulting party to have waived 
the right to contest the evidence, cross-examine the witnesses, 
and present an affirmative case or defense), and the default pro-
cedures of the State Office of Administrative Hearings found at 
1 Texas Administrative Code §155.501. 

SUBCHAPTER A. GENERAL 
7 TAC §9.1 
The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of all 
available formal and informal procedures. 

The amendments are also adopted under specific rulemaking 
authority in the substantive statutes administered by the agen-
cies. Texas Finance Code, §11.301 and §31.003(a)(5) authorize 
the finance commission to adopt rules necessary or reasonable 
to facilitate the fair hearing and adjudication of matters before 
the banking commissioner and the finance commission. Texas 
Finance Code, §151.102(a)(1) authorizes the finance commis-
sion to adopt rules necessary to implement and clarify Chapter 
151. Texas Finance Code, §154.051(b) authorizes the depart-
ment of banking to adopt rules concerning matters incidental to 
the enforcement and orderly administration of Chapter 154. 

Texas Finance Code, §11.302 authorizes the finance commis-
sion to adopt rules applicable to state savings associations or 
to savings banks. Texas Finance Code, §96.002(a)(2) authorize 
the savings and mortgage lending commissioner and the finance 
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commission to adopt procedural rules for deciding applications 
filed with the savings and mortgage lending commissioner or the 
department of savings and mortgage lending. 

Texas Finance Code, §11.304 authorizes the finance commis-
sion to adopt rules necessary for supervising the consumer credit 
commissioner and for ensuring compliance with Texas Finance 
Code, Chapter 14 and Title 4. Texas Finance Code, §371.006 
authorizes the consumer credit commissioner to adopt rules nec-
essary for the enforcement of Texas Finance Code, Chapter 
371. Texas Finance Code, §11.306 authorizes the commission 
to adopt residential mortgage loan origination rules as provided 
by Chapter 156. Texas Finance Code, §180.004 authorizes the 
commission to adopt rules to enforce Chapter 180. Texas Fi-
nance Code, §393.622 authorizes the commission to adopt rules 
to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 154, 156, 157, 180, 339, 
393, 394, and Title 4, and Texas Occupations Code, Chapter 
1956. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505786 
Charles Cooper 
Executive Director 
Finance Commission of Texas 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

♦ ♦ ♦ 

SUBCHAPTER B. CONTESTED CASE 
HEARINGS 
7 TAC §9.12 
The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of all 
available formal and informal procedures. 

The amendments are also adopted under specific rulemaking 
authority in the substantive statutes administered by the agen-
cies. Texas Finance Code, §11.301 and §31.003(a)(5) authorize 
the finance commission to adopt rules necessary or reasonable 
to facilitate the fair hearing and adjudication of matters before 
the banking commissioner and the finance commission. Texas 
Finance Code, §151.102(a)(1) authorizes the finance commis-
sion to adopt rules necessary to implement and clarify Chapter 
151. Texas Finance Code, §154.051(b) authorizes the depart-
ment of banking to adopt rules concerning matters incidental to 
the enforcement and orderly administration of Chapter 154. 

Texas Finance Code, §11.302 authorizes the finance commis-
sion to adopt rules applicable to state savings associations or 
to savings banks. Texas Finance Code, §96.002(a)(2) authorize 
the savings and mortgage lending commissioner and the finance 
commission to adopt procedural rules for deciding applications 

filed with the savings and mortgage lending commissioner or the 
department of savings and mortgage lending. 

Texas Finance Code, §11.304 authorizes the finance commis-
sion to adopt rules necessary for supervising the consumer credit 
commissioner and for ensuring compliance with Texas Finance 
Code, Chapter 14 and Title 4. Texas Finance Code, §371.006 
authorizes the consumer credit commissioner to adopt rules nec-
essary for the enforcement of Texas Finance Code, Chapter 
371. Texas Finance Code, §11.306 authorizes the commission 
to adopt residential mortgage loan origination rules as provided 
by Chapter 156. Texas Finance Code, §180.004 authorizes the 
commission to adopt rules to enforce Chapter 180. Texas Fi-
nance Code, §393.622 authorizes the commission to adopt rules 
to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 154, 156, 157, 180, 339, 
393, 394, and Title 4, and Texas Occupations Code, Chapter 
1956. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505788 
Charles Cooper 
Executive Director 
Finance Commission of Texas 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

PART 2. TEXAS DEPARTMENT OF 
BANKING 

CHAPTER 17. TRUST COMPANY 
REGULATION 
SUBCHAPTER B. EXAMINATION AND CALL 
REPORTS 
7 TAC §17.23 
The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), adopts 
amendments to §17.23, concerning trust company call reports, 
without changes to the proposed text as published in the October 
30, 2015, issue of the Texas Register (40 TexReg 7520). The 
amended rule will not be republished. 

Finance Code, §181.107(c) and §182.013(a), were amended ef-
fective September 1, 2015, by Sections 3 and 7 of S.B. 875 (Acts 
2015, 84th Leg., R.S., Ch. 250, §3 and §7), which make confi-
dential the statement of condition and income (call report) of an 
exempt trust company, and require the trust company's annual 
certification that it is maintaining the conditions and limitations of 
its exemption to be submitted with the company's call report. The 
statutory amendments further make clear that these provisions 
apply to all exempt trust companies, whether exempt under Fi-
nance Code §182.011 or §182.019. 
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The amendment to §17.23(b)(2) revises the due date for an ex-
empt trust company to file its call report to April 30 of each year. 
An exempt trust company will now file its call report simultane-
ously with its annual certification of exempt status, as required 
by Finance Code §182.013(a). 

Amended 17.23(f) addresses the confidentiality of call reports. 

Finally, conforming changes were made in §17.23(g)(2). 

The Department received no comments regarding the proposed 
amendments. 

The amendments are adopted pursuant to Finance Code, 
§181.003, which authorizes the commission to adopt rules to 
implement and clarify applicable law, and pursuant to Finance 
Code §181.107(b)(1), which empowers the commission to 
adopt rules requiring trust companies to file their statements 
of condition and income with the banking commissioner at 
specified intervals. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505782 
Catherine Reyer 
General Counsel 
Texas Department of Banking 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 475-1301 

CHAPTER 21. TRUST COMPANY 
CORPORATE ACTIVITIES 
SUBCHAPTER B. TRUST COMPANY 
CHARTERING AND POWERS 
7 TAC §21.24 
The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), adopts 
amendments to §21.24, concerning exemptions for family trust 
companies, without changes to the proposed text as published 
in the October 30, 2015, issue of the Texas Register (40 TexReg 
7521), and will not be republished. 

Finance Code §182.011 and §182.012 were amended effective 
September 1, 2015, by Sections 5 and 6 of S.B. 875 (Acts 2015, 
84th Leg., R.S., Ch. 250, §5 - §6), to materially revise the re-
quirements for exemption as a family trust company. In general, 
prior to September 1, 2015, a trust company could obtain an ex-
emption from certain otherwise applicable requirements if it re-
stricted its client services to individuals related within the fourth 
degree of affinity or consanguinity to an individual who controls 
the trust company, and to certain of their related interests. Ef-
fective September 1, 2015, the exemption is available to a trust 
company that serves only individuals related within the seventh 
degree to a shared common ancestor and their related interests, 
provided the trust company is wholly owned by family members, 
see Finance Code §182.011(a). 

Section 21.24 specifies the information that must be contained 
in an application for exemption as a family trust company, and 
further specifies the specific provisions of the Trust Company 
Act (Finance Code, Title 3, Subtitle F), from which a trust com-
pany may request an exemption, subject to conditions or limita-
tions imposed by the banking commissioner. The amendments 
to Subsection (a) clarify the definition of "family member" by elim-
inating ambiguities in Finance Code, §182.011(a - 1)(2), and 
define the term "key employee" as required by Finance Code, 
§182.011(a - 1)(1)(C). 

New §21.24(f) establishes one year as a reasonable transition 
period for terminating services to a former key employee or to 
a formerly revocable trust that is no longer an eligible family 
client. The banking commissioner is empowered to grant an ex-
tension of up to one year based on a finding that additional time is 
needed for the trust company to appropriately discharge its fidu-
ciary duty to affected beneficiaries, notwithstanding its demon-
strated good faith efforts to terminate the ineligible relationship. 

New §21.24(g) extends the revised statutory exemption scheme 
to a family trust company that was granted exempt status prior 
to September 1, 2015. However, the control person named in 
its certificate of formation is deemed to be the shared common 
ancestor for purposes of determining family client eligibility under 
Finance Code, §182.011, unless the trust company amends its 
certificate of formation to name a new shared common ancestor. 

Finally, amendments to §21.24 that are not discussed in this pre-
amble are nonsubstantive and adopted solely to conform the text 
to new law and to the other amendments to §21.24. 

The Department received no comments regarding the proposed 
amendments. 

The amendments are adopted pursuant to Finance Code, 
§181.003, which grants the commission authority to adopt rules 
to implement and clarify applicable law, and Finance Code 
§182.011(e)(2) - (4), which grants the commission authority to 
adopt rules (1) specifying the provisions of Finance Code, Title 
3, Subtitle F that are subject to an exemption request, (2) estab-
lishing procedures and requirements for obtaining, maintaining, 
or revoking an exemption, and (3) defining or further defining 
terms used in Finance Code §182.011. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505789 
Catherine Reyer 
General Counsel 
Texas Department of Banking 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 475-1301 

PART 5. OFFICE OF CONSUMER 
CREDIT COMMISSIONER 
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CHAPTER 83. REGULATED LENDERS AND 
CREDIT ACCESS BUSINESSES 
The Finance Commission of Texas (commission) adopts amend-
ments to the following sections of Title 7 of the Texas Adminis-
trative Code: §83.307, concerning the rules applicable to a reg-
ulated lender license application denial hearing; and §83.3007, 
concerning the rules applicable to a credit access business li-
cense application denial hearing. 

The commission adopts the amendments without changes to the 
proposed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7523). The rules will not be repub-
lished. 

The commission received no written comments on the proposal. 

In general, the purpose of these amendments is to clarify which 
rules of procedure are applicable to a contested case hearing 
for persons regulated by the Office of Consumer Credit Com-
missioner. 

The commission has previously adopted rules of procedure ap-
plicable to a contested case hearing conducted by an adminis-
trative law judge employed by or contracted by a finance agency. 
See, 7 TAC §9.1. The Office of Consumer Credit Commissioner 
(OCCC) has recently contracted with the State Office of Admin-
istrative Hearings (SOAH) to conduct contested case hearings. 
SOAH applies its own procedural rules to all matters referred 
to SOAH, unless otherwise required by statute or rule. 1 TAC 
§155.1(a). 

Concurrent with these adopted rule amendments, the commis-
sion is adopting amendments to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions; former title: Definitions 
and Interpretation; Severability) to clarify which rules of proce-
dure apply to a contested case hearing conducted by an admin-
istrative law judge contracted by a finance agency, and which 
rules apply to a hearing conducted by SOAH. Amended subsec-
tion (a) in §9.1 as adopted will read: "This chapter governs con-
tested case hearings conducted by an administrative law judge 
employed or contracted by an agency. All contested case hear-
ings conducted by the State Office of Administrative Hearings 
(SOAH) are governed by SOAH's procedural rules found at Title 
1, Chapter 155 of the Texas Administrative Code." 

Title 7, Part 5 (relating to the OCCC), contains eight references 
to the Chapter 9 rules of procedure. The adopted amendments 
replace these references with references to the rules of proce-
dure made applicable by the amendment to §9.1(a) of Title 7, 
described earlier. Accordingly, the amendments will clarify that 
Chapter 9 rules of procedure apply to a contested case hear-
ing conducted by an administrative law judge contracted by a 
finance agency, and SOAH rules of procedure apply to a hear-
ing conducted by SOAH. 

Section 83.307(d) identifies the rules of procedure applicable to a 
regulated lender license application denial hearing. The amend-
ment replaces the reference in this subsection to Chapter 9 with 
a reference to §9.1(a) of Title 7 (relating to Application, Construc-
tion, and Definitions). 

Section 83.3007(d) identifies the rules of procedure applicable to 
a credit access business license application denial hearing. The 
amendment replaces the reference in this subsection to Chapter 
9 with a reference to §9.1(a) of Title 7 (relating to Application, 
Construction, and Definitions). 

SUBCHAPTER A. RULES FOR REGULATED 
LENDERS 
DIVISION 3. APPLICATION PROCEDURES 
7 TAC §83.307 
The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505795 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

SUBCHAPTER B. RULES FOR CREDIT 
ACCESS BUSINESSES 
DIVISION 3. APPLICATION PROCEDURES 
7 TAC §83.3007 
The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505797 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

SUBCHAPTER B. RULES FOR CREDIT 
ACCESS BUSINESSES 
The Finance Commission of Texas (commission) adopts amend-
ments to §§83.1002, 83.3001, 83.3002, 83.3006, 83.3010, 
83.4002; and adopts new §83.4003 (repeal and replace), 
§83.5003, and §83.5004, in 7 TAC Chapter 83, Subchapter B, 
concerning Rules for Credit Access Businesses. In addition, the 
commission adopts the repeal of §83.3012, §83.4003 (repeal 
and replace), and §83.4004. 

The commission adopts the amendments to §§83.3001, 
83.3002, 83.3006, 83.3010, and adopts new §83.4003 without 
changes to the proposed text as published in the October 30, 
2015, issue of the Texas Register (40 TexReg 7525). The rules 
will not be republished. 

The commission adopts the amendments to §83.1002 and 
§83.4002, and adopts new §83.5003 and §83.5004 with 
changes to the proposed text as published in the October 30, 
2015, issue of the Texas Register (40 TexReg 7525). These 
changes are being made in order to incorporate suggested 
comments, as discussed in the following paragraph. 

The commission received four written comments on the proposal 
from the following organizations: the Consumer Service Alliance 
of Texas; Southwestern & Pacific Specialty Finance, Inc. d/b/a 
Check 'n Go; Texas Appleseed; and a comment jointly submitted 
by: Texas Catholic Conference, Texas Appleseed, Christian Life 
Commission, RAISE Texas, AARP Texas, Texas NAACP, Help-
ing Hands of Belton, and the Center for Public Policy Priorities. 
The comments included recommendations relating to definitions, 
recordkeeping (including a delayed implementation date for new 
records), and separation between credit access businesses and 
third-party lenders. One comment was generally supportive of 
the rules. The commission's response to the four official com-
ments is included after the purpose discussions following each 
respective rule receiving comments. 

In general, the purpose of the adoption regarding these rules 
for credit access businesses is to implement changes resulting 
from the commission's review of Chapter 83, Subchapter B un-
der Texas Government Code, §2001.039. 

The adopted amendments include clarifying changes regarding 
definitions, license applications, and fees. New sections out-
line examination authority and recordkeeping requirements, in-
cluding a list of documents that credit access businesses are 
required to maintain. 

Section 83.4003 has been repealed and replaced with a reorga-
nized rule regarding the review of criminal history. The content 
of former §83.4004 has been incorporated into new §83.4003. 
Section 83.3012 concerning provisional licenses has been re-
pealed, as this rule is no longer necessary. 

This is the first of two anticipated rule actions for credit access 
businesses. The agency is concurrently presenting the second 
action for proposal in this issue of the Texas Register, which in-
cludes rule amendments on the following issues: (1) consumer 
disclosures, (2) reporting requirements, and (3) license trans-
fers. 

The notice of intention to review 7 TAC Chapter 83, Subchapter 
B was published in the September 11, 2015, issue of the Texas 
Register (40 TexReg 6165). The commission received no com-
ments in response to that notice. 

The individual purposes of the adopted amendments, new rules, 
and repeals are outlined in the paragraphs to follow. 

Section 83.1002 provides general definitions to be used 
throughout the chapter. The amendments to this section contain 
definitions for the terms "multiple payment auto title loan," "mul-
tiple payment payday loan," "single payment auto title loan," 
and "single payment payday loan." The agency intends to apply 
these definitions for purposes of the requirements for record-
keeping (new §83.5004), data reporting (current §83.5001), 
and disclosures (current §§83.6001 through 83.6008). Two 
commenters provided recommendations regarding these defini-
tions. One commenter stated: "The definitions should describe 
the type of credit product, not the mechanism by which a CAB 
is compensated.... In subsections (7) and (8), we recommend 
inserting 'any' between 'including' and 'fees' in the following 
phrase: 'fees required under the terms of the transaction, includ-
ing any fees required to be paid to a credit access business'." 
In response to this comment, paragraphs (7) and (8) include 
the word "any" after "including." The commission believes that 
it is appropriate for the definitions to provide that a product is a 
multiple-payment product if the consumer pays the fee to the 
credit access business in multiple payments. The consumer en-
ters two separate agreements in connection with a Chapter 393 
transaction: an agreement with the credit access business and 
an agreement with the third-party lender. The disclosure and 
reporting requirements encompass fees paid in connection with 
both of these transactions. It would be incorrect to describe a 
transaction where the consumer must make multiple payments 
to the credit access business as a "single payment" transaction. 
The other commenter recommended that the definitions use 
the word "installment" instead of "multiple payment," because 
the commenter believed that this would be more consistent with 
the definition of "deferred presentment transaction" in Texas 
Finance Code, §393.221(2), which provides that the definition 
"does not preclude repayment in more than one installment." 
However, the agency has consistently used the phrases "mul-
tiple payment" and "multi-payment" in the rule for consumer 
disclosures at §83.6007 and the accompanying figures. The 
commission believes that the phrase "multiple payment" is 
appropriate for the definitions. 

An amendment to §83.3001(2)(A) revises the definition of 
"principal party" for sole proprietorships. The amendment 
removes the statement that proprietors include spouses with 
a community property interest. In addition, an amendment 
to §83.3002(1)(A)(iv)(I) removes the requirement to disclose 
community property interests and documentation regarding 
separate property status, and replaces it with a requirement 
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to disclose the names of the spouses of principal parties if 
requested. The agency currently spends considerable time 
requesting information from license applicants to determine 
the status of spouses' property interests, and explaining these 
concepts to applicants. These amendments will help streamline 
the licensing process. One commenter expressed concern 
about these two amendments, stating that they "could enable 
individuals to cloak shared ownership of a credit access busi-
ness and a third-party lender." The commission believes that the 
existing requirement for applicants to disclose the names and 
addresses of third-party lenders under §83.3002(2)(E), together 
with the amended rule's requirement at §83.3002(1)(A)(iv)(I) to 
disclose information about spouses upon request, should be 
sufficient to address this issue. For this reason, the commission 
maintains the amendments for this adoption. 

Adopted amendments to §83.3006 clarify the circumstances in 
which a licensee must notify the OCCC of changes to informa-
tion in the original license application. The amendments specify 
that the requirement to provide updated information within 10 
days applies before a license application is approved. New 
§83.3006(b) provides that a licensee must notify the OCCC 
within 30 days of knowledge of the information if the information 
relates to the names of principal parties or third-party lenders, 
criminal history, regulatory actions, or court judgments. New 
§83.3006(c) specifies that each applicant or licensee is respon-
sible for ensuring that all contact information on file with the 
OCCC is current and correct, and that it is a best practice for 
licensees to regularly review contact information. 

An amendment to §83.3010(c) provides that a license applicant 
must pay a fee to a party designated by the Texas Department 
of Public Safety (DPS) for processing fingerprints, replacing a 
statement that the fee will be paid to the OCCC. This amend-
ment conforms the rule to the method by which applicants cur-
rently provide fingerprint information through DPS's Fingerprint 
Applicant Services of Texas (FAST) program. 

An amendment to §83.3010(g)(1)(B) contains a technical cor-
rection for the method of calculating the volume-based portion 
of the annual assessment fee. Previously, the rule provided that 
the volume-based fee will not exceed "$0.03 per each $1,000 ad-
vanced . . . in accordance with the most recent quarterly report 
filing required by Texas Finance Code, §393.627." However, the 
total dollar amount of extensions of consumer credit is not part of 
the information the OCCC currently requests on the quarterly re-
port. Rather, this information is requested on the annual report. 
For this reason, the adopted amendment specifies that the fee 
will be based on the most recent annual report under §83.5001. 
This amendment is intended to provide technical clarification. 

Section 83.3012 has been repealed because it is no longer nec-
essary. The agency issued provisional licenses during 2012 (the 
first year in which credit access businesses were licensed), but 
no longer issues provisional licenses. 

Adopted amendments to §83.4002 clarify the agency's proce-
dure for providing delinquency notices to licensees that have 
failed to pay an annual assessment fee. The amendments spec-
ify that notice of delinquency is considered to be given when the 
OCCC sends the notice by mail to the address on file with the 
OCCC as a master file address, or by e-mail to the address on 
file with the OCCC (if the licensee has provided an e-mail ad-
dress). The amendments replace former language stating that 
notice is given upon mailing in a properly addressed envelope. 
In response to an official comment, paragraph (2) states that it 
applies to a "master file e-mail address." 

Adopted new §83.4003 specifies the criminal history informa-
tion collected by the OCCC, outlines factors the OCCC will con-
sider when reviewing criminal history information, and describes 
grounds for denial, suspension, and revocation of a credit ac-
cess business license. This section replaces former §83.4003 
and §83.4004, which have been repealed. Subsection (a) de-
scribes the OCCC's collection of criminal history record infor-
mation from law enforcement agencies. Subsection (b) identi-
fies the criminal history information that the applicant must dis-
close. Subsection (c) describes the OCCC's denial, suspension, 
and revocation based on crimes that are directly related to the 
licensed occupation of a credit access business. Subsection 
(c)(1) lists the types of crimes that the OCCC considers to di-
rectly relate to the duties and responsibilities of being a credit ac-
cess business, including the reasons the crimes relate to the oc-
cupation, as provided by Texas Occupations Code, §53.025(a). 
One commenter suggested that the grounds for denial, suspen-
sion, or revocation in this subsection should be expanded, be-
cause a violation of Chapter 393 is a criminal violation under 
Texas Finance Code, §393.501. In particular, the commenter 
suggested that the subsection should include violations of Texas 
Finance Code, §393.201(c), which prohibits a credit access busi-
ness from threatening or pursuing criminal charges against con-
sumers in the absence of criminal conduct. The commission be-
lieves that a broader statement of directly related offenses is un-
necessary, because the OCCC already has the authority to deny, 
suspend, or revoke a license based on violations of Chapter 393 
under Texas Finance Code, §393.607 and §393.614. See also 
Peek v. Kelley, 570 S.W.2d 118, 120 (Tex. Civ. App.--Austin 
1978, writ ref'd n.r.e.) (holding that a license applicant's viola-
tions of the Texas Pawnshop Act demonstrated that the applicant 
did not "have such character as would warrant the belief that she 
would operate a pawn business lawfully and fairly within the pur-
poses of the Act"). In addition, new §83.4003(f) allows the OCCC 
to deny, suspend, or revoke based on any grounds authorized 
by statute. For these reasons, the commission declines to adopt 
the suggested change. 

Subsection (c)(2) of new §83.4003 contains the factors the 
OCCC will consider in determining whether a criminal offense 
directly relates to the duties and responsibilities of a licensee, 
as provided by Texas Occupations Code, §53.022. Subsection 
(c)(3) provides the mitigating factors the OCCC will consider to 
determine whether a conviction renders an applicant or licensee 
unfit, as provided by Texas Occupations Code, §53.023. Sub-
section (d) describes the OCCC's authority to deny a license 
application if it does not find that the financial responsibility, 
experience, character, and general fitness of the applicant are 
sufficient to command the confidence of the public and warrant 
the belief that the business will be operated lawfully and fairly, as 
provided by Texas Finance Code, §393.607(a). Subsection (e) 
explains that the OCCC will revoke a license on the licensee's 
imprisonment following a felony conviction, felony community 
supervision revocation, revocation of parole, or revocation of 
mandatory supervision, as provided by Texas Occupations 
Code, §53.021(b). Subsection (f) identifies other grounds for 
denial, suspension, or revocation, including convictions for 
specific offenses described by statutory provisions cited in the 
rule. 

Adopted new §83.5003 describes the OCCC's examination 
authority for credit access businesses. This section implements 
Texas Finance Code, §393.622(a)(3), which allows the com-
mission to "adopt rules with respect to periodic examination" 
of credit access businesses by the agency, as well as Texas 
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Finance Code, §393.622(b), which authorizes the commission 
to "adopt rules...to allow the commissioner to review, as part 
of a periodic examination, any relevant contracts between the 
credit access business and the third-party lender organizations 
with which the credit access business contracts to provide ser-
vices." Subsection (a) provides that the OCCC may periodically 
examine each place of business of a licensee. Subsection (b) 
requires licensees to allow the OCCC to access their offices 
and make copies of records. Since the proposal, a technical 
correction has been made in subsections (a) and (b) to replace 
"investigate" with "inspect" and "investigated" with "inspected." 
Subsection (c) provides that the OCCC's examination authority 
includes the authority to examine third-party lender agreements. 
Subsections (d) and (e) allow the OCCC to take witness and 
records statements during an examination, and specifies the 
requirements of these statements. Unlike the other chapters 
of the Texas Finance Code that provide examination authority 
to the OCCC, Chapter 393 does not include express authority 
to take oaths. For this reason, under subsections (d) and 
(e), the OCCC may obtain unsworn statements, rather than 
sworn affidavits. The rule requires an acknowledgment that the 
statements could be used in an enforcement action in which the 
licensee is a party. 

One commenter requested clarification regarding these amend-
ments, stating: "We seek clarification in the commentary to the 
final rule that both of the proposed [sic] subsections are permis-
sive, and refusal to give a statement to confer with management 
and/or counsel will not be deemed a violation of the proposed 
rule." Regarding records statements, licensees are required to 
provide the OCCC with access to their files and records, and li-
censees may not use the failure to provide a records statement 
as a way of impeding the OCCC's access to records. Regard-
ing witness statements, the OCCC allows licensees to confer 
with management or counsel before providing a statement. Fur-
thermore, the OCCC has always permitted a person signing a 
statement to review the statement with management or counsel 
before signing it. However, licensees should not use this process 
as a method of impeding an examination, and all witness state-
ments should be provided by a person with personal knowledge 
of transactions. 

Adopted new §83.5004 describes the recordkeeping require-
ments for credit access businesses. Paragraph (1) requires a 
transaction register showing the transaction number, the date 
of the transaction, the last name of the consumer, the total fees 
payable to the licensee, the total of payments, and the type of 
transaction. Paragraph (2) outlines the information that must 
be included in the record of an individual consumer's account. 
Paragraph (2)(A) identifies the records that must be kept for 
every transaction, including required disclosures and any agree-
ments with the consumer. In particular, paragraph (2)(A)(viii) 
requires the transaction file to include complete documentation 
of any ancillary products (including insurance or an automobile 
club) offered to the consumer or purchased by the consumer 
in connection with the transaction. Regarding this provision, 
one commenter suggested that the rule include two additional 
requirements: "1. In the event of an automobile club sale, files 
should include documentation that the automobile club was sold 
in compliance with the Texas Finance Code, which permits the 
product only when it is sold directly by the lender (Tx. Fin. Code 
§303.203). 2. In the event of any insurance sale, documentation 
that appropriate licenses were obtained in accordance with the 
Texas Finance Code and the Texas Insurance Code." Credit 
access businesses are responsible for ensuring that providers 

of ancillary products are authorized to do business in Texas and 
that the products are offered in compliance with applicable laws. 
However, the commission believes that it is unnecessary for the 
rule to require additional documentation regarding the provider's 
authorization to do business. In examinations, the OCCC 
generally verifies that the providers of any ancillary products are 
authorized to do business in Texas. This information is usually 
available on the website of the state agency that regulates the 
relevant product. For this reason, the commission declines to 
adopt the suggested change. 

Paragraph (2)(B) of new §83.5004 identifies additional records 
for transactions that the licensee services or collects, including 
account histories, documentation of repossessed collateral, lit-
igation records, and records of criminal charges. In particular, 
paragraph (2)(B)(i)(X) requires the licensee to maintain records 
of refunds of unearned charges for loans that are prepaid in full. 
Since the proposal, the phrase "or other amounts" has been 
added to this provision after "interest charges," in order to clar-
ify that the provision applies to refunds for unearned amounts 
other than interest charges (e.g., refunds for ancillary products 
such as credit life insurance). Paragraph (2)(B)(iv)(I) requires 
the licensee to maintain a vehicle condition report if a report 
was prepared by the licensee, the licensee's agent, or an in-
dependent contractor hired to perform the repossession. One 
commenter objected to this requirement, stating: "Vehicle con-
dition reports are not a requirement under the Texas Business 
and Commerce Code. CABs should not be required to maintain 
copies of reports if they are prepared by third parties." The com-
menter is correct that vehicle condition reports are not required 
under Chapter 9 of the Texas Business and Commerce Code. 
However, the rule requires a licensee to maintain the report only 
if a report is prepared. The commission believes that this is an 
appropriate requirement to evidence the fact that any disposi-
tion was conducted in a commercially reasonable manner, as re-
quired by Texas Business and Commerce Code, §9.607(c) and 
§9.610. For this reason, the commission declines to adopt the 
suggested change. 

Paragraph (2)(B)(iv)(III)(-f-) of new §83.5004 requires the li-
censee to maintain an explanation of the calculation of surplus 
or deficiency. Since the proposal, a technical change has been 
made to specify that this requirement applies if the explanation 
is required by Texas Business and Commerce Code, §9.616. 

Paragraph (2)(C) of new §83.5004 specifies the time period for 
maintaining the information in the individual consumer's file, 
which generally must be kept for four years from the date of the 
transaction, or two years from the date of the final entry made 
on the consumer's account, whichever is later. This provision is 
intended to ensure that the licensee keeps transaction records 
at least until the time specified in applicable statutes of limita-
tions, including the four-year limitations period in Texas Finance 
Code, §393.505. 

Paragraph (3) of new §83.5004 requires a licensee to maintain 
agreements between the licensee and third-party lenders. Since 
the proposal, this provision has been amended to specify that the 
documentation must show the licensee's compliance with Texas 
Finance Code, §393.001(3). Paragraph (4) requires a licensee 
to maintain the required in-store fee schedule and notices. Para-
graph (5) requires a licensee to maintain online disclosures and 
copies of web pages used to access online disclosures. Para-
graph (6) requires a licensee to maintain advertisements. Para-
graph (7) requires a licensee to maintain credit applications and 
adverse action records for the time period specified in Regula-
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tion B, 12 C.F.R. §1002.12(b). Paragraph (8) requires a licensee 
to maintain an index of transfers, assignments, and sales. Para-
graph (9) requires a licensee to maintain an index of litigation, 
criminal charges, and repossessions. Paragraph (10) requires a 
licensee to maintain records of its registration and surety bond 
as a credit services organization. Paragraph (11) requires a li-
censee to maintain an official correspondence file for communi-
cations with the OCCC. Paragraph (12) requires a licensee to 
maintain general business records showing its compliance with 
applicable laws. 

As proposed, the rule action included new §83.5005, which de-
scribed the requirements for separation between credit access 
businesses and third-party lenders. The proposed rule was 
based on Texas Finance Code, §393.001(3), which provides that 
a credit services organization's services include obtaining for a 
consumer or assisting a consumer in obtaining an extension of 
consumer credit "by others." The proposed rule described the 
general separation requirement for credit access businesses 
and third-party lenders, explained that the relationship must be 
consistent with special agency, and prohibited a credit access 
business from sharing its fee with a third-party lender. 

The agency received three official comments regarding the sep-
aration requirements in §83.5005. The first commenter recom-
mended that the rule include the following statement: "A licensee 
may not require the use of specific underwriting criteria by a 
lender when determining whether to make a loan to a consumer, 
but a licensee may apply its own underwriting criteria or crite-
ria selected by the third-party lender." The second commenter 
recommended that the rule further clarify the separation require-
ment. This commenter recommended that the rule include the 
following language: "There should be no common ownership, no 
common directors, no common officers or employees, nor any 
common ownership, officers, directors or employees with a first 
degree family relationship." This commenter also recommended 
that the rule include "in the definition of common ownership, a 
provision that extends to ownership by family members, such 
as parents, spouse, siblings, spouses of siblings, children, and 
other close family relationships." 

The third commenter provided a study titled "Pulling Back the 
Curtain: Shining a Light on Payday and Auto Title Loan Busi-
nesses in Texas." The study describes data collected by a public 
interest law organization regarding relationships between credit 
access businesses and third-party lenders. The study concludes 
that the data shows "limited competition" and "overlapping own-
ership among CABs and third-party lenders." Based on these 
conclusions, the study includes the following policy recommen-
dation: "Establish clear and enforceable standards to ensure 
that CSOs do not evade the requirement that they arrange credit 
'by others.' Standards should prohibit any overlap in ownership, 
officers, or employees between CABs and third-party lenders 
that service them, including family relationships among the dif-
ferent owners, as well as business partnerships where the same 
group of individuals own CABs and third-party lenders, evading 
the spirit of the law." 

Proposed new §83.5005 has not been included in this rule adop-
tion. The agency understands that stakeholders have concerns 
about separation between credit access businesses and third-
party lenders, and would like to further study the issue before 
moving forward with a rule containing guidelines for separation. 
In the meantime, the agency intends to continue addressing vi-
olations of the statutory separation requirement through its au-
thority to enforce Chapter 393. 

Regarding adopted new §83.5004, the agency received three 
official written comments regarding the delayed implementation 
date. The first commenter requested that "any delayed imple-
mentation date for generating new records under this section 
be kept to an absolute minimum." The second commenter sug-
gested that a delayed implementation of "at least 6 months" due 
to necessary software adjustments and employee training. The 
third commenter recommended "a nine month implementation 
period...to allow CABs to reprogram IT systems and reorganize 
hard copy records." 

As a result of the comments received, the agency believes it 
appropriate to divide the required records into two categories, 
one for immediate compliance, and the second with delayed 
implementation. First, certain records required by §83.5004 
should already be maintained by licensees. The first category 
of records must be kept in accordance with the new rule as of 
the effective date, which is anticipated to be January 7, 2016. 
The records in the first category are: the consumer's transaction 
file described by paragraph (2); the agreements between the 
licensee and third-party lenders described by paragraph (3); the 
in-store fee schedule and notices described by paragraph (4); 
the website and online disclosures described by paragraph (5); 
the advertisements described by paragraph (6); the adverse 
action records described by paragraph (7); the registration and 
surety bond records described by paragraph (10); the official 
correspondence file described by paragraph (11); and the 
general business records described by paragraph (12). 

Second, certain records required by §83.5004 may need to be 
created by licensees. This second category of records will have 
a delayed compliance date of October 1, 2016. The records in 
the second category are: the transaction register described by 
paragraph (1); the index of transfers, assignments, and sales 
described by paragraph (8); and the index of litigation, criminal 
charges, and repossessions described by paragraph (9). 

Regarding the second category, the agency encourages early 
compliance, so that licensees begin keeping these records as 
soon as possible. Additionally, if a particular licensee currently 
creates any records in the second category, the licensee should 
maintain those records as of the effective date. For example, if a 
licensee presently has an index of litigation, the licensee should 
maintain that litigation index in accordance with the rule begin-
ning on the anticipated effective date of January 7, 2016. 

In sum, records in the first category must be maintained be-
ginning on the anticipated effective date of January 7, 2016. 
Records in the second category must be maintained beginning 
October 1, 2016. 

DIVISION 1. GENERAL PROVISIONS 
7 TAC §83.1002 
These rule changes are adopted under Texas Finance Code, 
§393.622(a), which authorizes the Finance Commission to 
adopt rules to necessary to enforce and administer Chapter 
393, Subchapter G. Ensuring compliance with Chapter 393 is 
necessary to the enforcement and administration of Chapter 
393, Subchapter G. In addition, new §83.5003 and §83.5004 
are adopted under Texas Finance Code, §393.622(a)(3), which 
authorizes the commission to adopt rules regarding periodic 
examinations of credit access businesses by the OCCC, and 
under Texas Finance Code, §393.622(b), which authorizes the 
commission to adopt rules regarding the review of third-party 
lender agreements. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapter 393. 

§83.1002. Definitions. 

Words and terms used in this chapter that are defined in Texas Finance 
Code, Chapter 393 have the same meanings as defined in Chapter 393. 
The following words and terms, when used in this chapter, will have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Commissioner--The Consumer Credit Commissioner 
of the State of Texas. 

(2) Interpretation letter--A formal interpretation of Texas 
Finance Code, Title 4 made by the commissioner and approved by the 
Finance Commission under Texas Finance Code, §14.108. 

(3) Licensee--Any person who has been issued a credit ac-
cess business license pursuant to Texas Finance Code, Chapter 393. 

(4) Multiple payment auto title loan--An auto title loan that 
is not a single payment auto title loan. 

(5) Multiple payment payday loan--A payday loan that is 
not a single payment payday loan. 

(6) OCCC--The Office of Consumer Credit Commissioner 
of the State of Texas. 

(7) Single payment auto title loan--An auto title loan for 
which the entire principal balance, interest, and all fees required under 
the terms of the transaction, including any fees required to be paid to a 
credit access business, are due in a single payment. 

(8) Single payment payday loan--A payday loan for which 
the entire principal balance, interest, and all fees required under the 
terms of the transaction, including any fees required to be paid to a 
credit access business, are due in a single payment. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505815 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

DIVISION 3. APPLICATION PROCEDURES 
7 TAC §§83.3001, 83.3002, 83.3006, 83.3010 
These rule changes are adopted under Texas Finance Code, 
§393.622(a), which authorizes the Finance Commission to adopt 
rules to necessary to enforce and administer Chapter 393, Sub-
chapter G. Ensuring compliance with Chapter 393 is necessary 
to the enforcement and administration of Chapter 393, Subchap-
ter G. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapter 393. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505816 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

7 TAC §83.3012 
This repeal is adopted under Texas Finance Code, §393.622(a), 
which authorizes the Finance Commission to adopt rules to nec-
essary to enforce and administer Chapter 393, Subchapter G. 
Ensuring compliance with Chapter 393 is necessary to the en-
forcement and administration of Chapter 393, Subchapter G. 

The statutory provisions affected by the adopted repeal are con-
tained in Texas Finance Code, Chapter 393. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505819 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

DIVISION 4. LICENSE 
7 TAC §83.4002, §83.4003 
These rule changes are adopted under Texas Finance Code, 
§393.622(a), which authorizes the Finance Commission to adopt 
rules to necessary to enforce and administer Chapter 393, Sub-
chapter G. Ensuring compliance with Chapter 393 is necessary 
to the enforcement and administration of Chapter 393, Subchap-
ter G. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapter 393. 

§83.4002. Notice of Delinquency in Payment of Annual Assessment 
Fee. 

For purposes of Texas Finance Code, §393.613, notice of delinquency 
in the payment of an annual assessment fee is given when the OCCC 
sends the delinquency notice: 

(1) by mail to the address on file with the OCCC as a master 
file address; or 

41 TexReg 116 January 1, 2016 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

(2) by e-mail to the address on file with the OCCC as a 
master file e-mail address, if the licensee has provided a master file 
e-mail address. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505817 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

7 TAC §83.4003, §83.4004 
The repeals are adopted under Texas Finance Code, 
§393.622(a), which authorizes the Finance Commission to 
adopt rules to necessary to enforce and administer Chapter 
393, Subchapter G. Ensuring compliance with Chapter 393 is 
necessary to the enforcement and administration of Chapter 
393, Subchapter G. 

The statutory provisions affected by the adopted repeals are con-
tained in Texas Finance Code, Chapter 393. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505820 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

DIVISION 5. OPERATIONAL REQUIRE-
MENTS 
7 TAC §83.5003, §83.5004 
These rule changes are adopted under Texas Finance Code, 
§393.622(a), which authorizes the Finance Commission to 
adopt rules to necessary to enforce and administer Chapter 
393, Subchapter G. Ensuring compliance with Chapter 393 is 
necessary to the enforcement and administration of Chapter 
393, Subchapter G. In addition, new §83.5003 and §83.5004 
are adopted under Texas Finance Code, §393.622(a)(3), which 
authorizes the commission to adopt rules regarding periodic 
examinations of credit access businesses by the OCCC, and 
under Texas Finance Code, §393.622(b), which authorizes the 
commission to adopt rules regarding the review of third-party 
lender agreements. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapter 393. 

§83.5003. Examinations. 
(a) Examination authority. The OCCC may periodically ex-

amine each place of business of a licensee and inspect the licensee's 
transactions and records, including books, accounts, papers, and corre-
spondence, to the extent the transactions and records pertain to business 
regulated under Texas Finance Code, Chapter 393. 

(b) Access to records. A licensee must allow the OCCC to 
examine the licensee's place of business and make a copy of an item 
that may be inspected under subsection (a) of this section. 

(c) Third-party lender agreements. The OCCC's examination 
authority includes the authority to review all agreements between a 
licensee and any third-party lender with which the licensee contracts 
to provide services under Texas Finance Code, Chapter 393. 

(d) Witness statements. In connection with an examination, 
the OCCC may obtain witness statements that pertain to business reg-
ulated under Texas Finance Code, Chapter 393. A witness statement 
must be signed and dated, and must include an acknowledgment that 
the statement may be introduced in an enforcement action in which the 
licensee is a party. 

(e) Records statements. In connection with an examination, 
the OCCC may obtain statements regarding records maintained by the 
licensee that pertain to business regulated under Texas Finance Code, 
Chapter 393. A records statement must be signed and dated by a wit-
ness, and must include acknowledgments of the following: 

(1) a statement of the witness's position and duties at the 
licensee; 

(2) a statement that the witness is familiar with the manner 
in which records are created and maintained by virtue of duties and 
responsibilities; 

(3) the number of pages of attached records; 

(4) a statement that the records are original records or exact 
duplicates of the original records; 

(5) a statement that the records were made at or near the 
time of each act, event, condition, opinion, or diagnosis set forth; 

(6) a statement the records were made by, or from informa-
tion transmitted by, persons with knowledge of the matters set forth; 

(7) a statement that the records were kept in the course of 
regularly conducted business activity; 

(8) a statement that it is the regular practice of the business 
activity to make the records; and 

(9) an acknowledgment that the statement and the accom-
panying records may be introduced in an enforcement action in which 
the licensee is a party. 

§83.5004. Files and Records Required. 
A licensee must maintain records for each transaction under Texas 
Finance Code, Chapter 393, and make those records available to the 
OCCC for examination. The records required by this section may be 
maintained by using a paper or manual recordkeeping system, elec-
tronic recordkeeping system, optically imaged recordkeeping system, 
or a combination of these types of systems, unless otherwise speci-
fied. All records must be prepared and maintained in accordance with 
generally accepted accounting principles. If federal law requirements 
for record retention are different from the provisions contained in this 
section, the federal law requirements prevail only to the extent of the 
conflict with the provisions of this section. 
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(1) Transaction register. A licensee must maintain a trans-
action register, or be able to produce this information within a reason-
able amount of time. Each record in the register must contain the trans-
action number, the date of the transaction, the last name of the con-
sumer, the total fees payable to the licensee, the total of payments, and 
the type of transaction (single payment payday loan, single payment 
auto title loan, multiple payment payday loan, or multiple payment auto 
title loan). Each record in the transaction register must be retained for 
four years from the date of the transaction, or two years from the date 
of the final entry made on the consumer's account, whichever is later. 

(2) Consumer's transaction file. A licensee must maintain 
a paper or electronic transaction file for each individual transaction un-
der Texas Finance Code, Chapter 393, or be able to produce this infor-
mation within a reasonable amount of time. The transaction file must 
contain documents that show the licensee's compliance with applicable 
state and federal law, including Texas Finance Code, Chapter 393. If a 
substantially equivalent electronic record for any of the following doc-
uments exists, a paper copy of the record does not have to be included 
in the transaction file if the electronic record can be accessed upon re-
quest. 

(A) The transaction file must include the following doc-
umentation for each transaction under Texas Finance Code, Chapter 
393: 

(i) any agreement between the consumer and the 
licensee, including the contract described by Texas Finance Code, 
§393.201, with all provisions required by that section, as well as the 
notice of cancellation described by Texas Finance Code, §393.202; 

(ii) any agreement between the consumer and the 
lender, including the promissory note; 

(iii) documentation referencing which agreements 
between the licensee and a third-party lender apply to the transaction, 
including any guarantee or letter of credit issued by the licensee; 

(iv) all legally required disclosures provided in con-
nection with the transaction, including: 

(I) the consumer disclosure required by Texas Fi-
nance Code, §393.223, and §83.6007 of this title (relating to Consumer 
Disclosures); 

(II) the credit services organization disclosure 
required by Texas Finance Code, §393.105; 

(III) any disclosures provided under the Truth in 
Lending Act, 15 U.S.C. §§1601-1667f, and Regulation Z, 12 C.F.R. 
Part 1026; 

(IV) any privacy notice provided under the 
Gramm-Leach-Bliley Act, 15 U.S.C. §§6801-6809, and Regulation P, 
12 C.F.R. Part 1016; 

(V) any notice to cosigner provided under the 
Federal Trade Commission's Credit Practices Rule, 16 C.F.R. §444.3; 

(v) the consumer's credit application and any other 
written or recorded information used in evaluating the application; 

(vi) any document signed by a co-borrower, co-sig-
nor, or other guarantor in connection with the transaction; 

(vii) any documentation of whether the consumer is 
a covered borrower under the Department of Defense's Military Lend-
ing Act Rule, 32 C.F.R. Part 232, including the identification of covered 
borrower described by 32 C.F.R. §232.5; 

(viii) complete documentation of any ancillary prod-
ucts (including insurance or an automobile club) offered to the con-

sumer or purchased by the consumer in connection with the transac-
tion; 

(ix) complete documentation of all payments made 
by or to the licensee during the transaction and all payments made by 
or to the third-party lender at the inception of the transaction (includ-
ing the amount of each payment, the source of each payment, and the 
recipient of each payment); 

(x) any other documentation created or obtained by 
the licensee in connection with the transaction. 

(B) The transaction file must include the following doc-
umentation if the licensee services or collects a loan in connection with 
a transaction under Texas Finance Code, Chapter 393, or if the licensee 
otherwise obtains this documentation in the course of business: 

(i) Consumer's account record. The licensee must 
maintain an account record containing at least the following informa-
tion: 

(I) loan number or another unique number iden-
tifying the transaction; 

(II) loan schedule and terms itemized to show the 
number of installments and the due date and amount of each install-
ment, including installments payable to the licensee; 

(III) name, address, and telephone number of 
consumer; 

(IV) names and addresses of co-borrowers, if 
any; 

(V) principal balance; 

(VI) total interest charges; 

(VII) all fees paid to the licensee; 

(VIII) amount of official fees for recording, 
amending, or continuing a notice of security interest that are collected 
at the time the loan is made; 

(IX) individual payment entries for all payments 
described by subparagraph (A)(ix) of this paragraph, and any other pay-
ments made by the consumer during the transaction, itemized to show 
the date payment was received (dual postings are acceptable if date of 
posting is other than date of receipt), actual amounts received for appli-
cation to due amounts, and actual amounts paid for default, deferment, 
or other authorized charges; 

(X) any refunds of unearned charges that are re-
quired in the event a loan is prepaid in full, including records of final 
entries, and entries to substantiate that refunds due were paid to con-
sumers, with refund amounts itemized to show interest charges or other 
amounts refunded; 

(XI) collection contact history, including a writ-
ten or electronic record of each contact made by a licensee with the 
consumer or any other person and each contact made by the consumer 
with the licensee, in connection with amounts due, with each record in-
cluding the date, method of contact, contacted party, person initiating 
the contact, and a summary of the contact; 

(XII) corrective entries to the consumer's account 
record, if justified, including the reason and supporting documentation 
for each corrective entry. 

(ii) Payday loan records. For a payday loan, the 
transaction file must include documentation relating to the personal 
check or authorization to debit a deposit account accepted in connec-
tion with the loan. 
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(iii) Auto title loan records. For an auto title loan, 
the transaction file must include all documentation relating to the at-
tachment and perfection of a security interest in the motor vehicle, in-
cluding any of the following documentation obtained by the licensee: 

(I) the security agreement; 

(II) if obtained by the licensee or the third-party 
lender, the original certificate of title to the vehicle, a certified copy 
of the negotiable certificate of title, or a copy of the front and back of 
either the original or certified copy of the title; 

(III) if executed by the licensee or the third-party 
lender, an application for certificate of title (Texas Department of Motor 
Vehicles Form 130-U for Texas vehicles); 

(IV) if obtained by the licensee or the third-party 
lender, a title application receipt (Texas Department of Motor Vehicles 
Form VTR-500-RTS for Texas vehicles), or a similar document evi-
dencing the filing of the application for certificate of title and payment 
of required fees and taxes. 

(iv) Repossession records. The transaction file must 
include complete documentation of any repossession initiated by the 
licensee, including: 

(I) any condition report indicating the condition 
of the collateral, if prepared by the licensee, the licensee's agent, or any 
independent contractor hired to perform the repossession; 

(II) any invoices or receipts for any reasonable 
and authorized out-of-pocket expenses that are assessed to the con-
sumer and incurred in connection with the repossession or sequestra-
tion of the vehicle including cost of storing, reconditioning, and re-
selling the vehicle; 

(III) for a vehicle disposed of in a public or pri-
vate sale as permitted by the Texas Business and Commerce Code, 
§9.610, the following documents: 

(-a-) one of the following notices: 

(-1-) a copy of the notification of 
disposition as sent to the consumer and other obligors as required by 
Texas Business and Commerce Code, §9.614; or 

(-2-) a copy of the waiver of the no-
tice of intended disposition prescribed by subitem (-1-) of this item, as 
applicable, signed by the consumer and other obligors after default; 

(-b-) copies of evidence of the type or manner 
of private sale that was conducted. These records must show that the 
manner of the disposition was commercially reasonable, such as cir-
cumstances surrounding a dealer-only auction, internet sale, or other 
type of private disposition; 

(-c-) copies of evidence of the type or manner 
of public sale that was conducted. These records must show that the 
manner of the disposition was commercially reasonable, such as docu-
mentation of the date, place, manner of sale of the vehicle, and amounts 
received for disposition of the vehicle; 

(-d-) the bill of sale showing the name and ad-
dress of the purchaser of the repossessed collateral and the purchase 
price of the vehicle; 

(-e-) for a disposition or sale of collateral cre-
ating a surplus balance, a copy of the check representing the payment 
of the surplus balance paid to the consumer or other person entitled to 
the surplus; 

(-f-) for a disposition or sale of collateral re-
sulting in a surplus or deficiency, a copy of the explanation of calcula-
tion of surplus or deficiency, if required by Texas Business and Com-
merce Code, §9.616; 

(-g-) a copy of the waiver of the deficiency 
letter if the licensee elects to waive the deficiency balance in lieu of 
sending the explanation of calculation of surplus or deficiency form, if 
applicable; 

(IV) for a vehicle disposed of using the strict 
foreclosure method permitted by the Texas Business and Commerce 
Code, §9.620 and §9.621, the following documents: 

(-a-) one of the two following notices: 

(-1-) a copy of the proposal to ac-
cept collateral in full satisfaction of the obligation; or 

(-2-) for a transaction where 60% 
or more of the principal balance has been paid, a copy of the debtor 
or obligor's waiver of compulsory disposition of collateral signed by 
the consumer and other obligors after default; 

(-b-) for a transaction where the consumer re-
jects the offer under item (-a-)(-1-) or (-2-) of this subclause, a copy of 
the consumer's signed objection to retention of the collateral; 

(-c-) copies of the records reflecting the total 
satisfaction of the obligation. 

(v) Litigation records. The transaction file must 
include complete documentation of any litigation filed by a licensee 
against a consumer, or by a consumer against the licensee, including 
all pleadings, the terms of settlement (if a settlement was entered), 
documentation of any mediation or arbitration, the final judgment (if 
the court entered a final judgment), and records of all payments re-
ceived after judgment, properly identified and applied. If the licensee 
maintains the complete documentation of litigation at a centralized 
location other than the licensed location or branch office, then the 
licensee's transaction file may include a written summary of the status 
of the litigation, rather than complete documentation of the litigation. 
However, upon the OCCC's request, the licensee must have the ability 
to promptly obtain or access copies of the complete documentation so 
that the OCCC can examine it. 

(vi) Criminal charge records. The transaction file 
must include complete documentation of any criminal charge or com-
plaint filed by a licensee against a consumer, showing the licensee's 
compliance with Texas Finance Code, §393.201(c)(3). This must in-
clude any written evidence of criminal conduct, a written summary of 
any oral statement submitted to law enforcement, any police report, 
and any court records obtained by the licensee. 

(vii) Claim records for insurance or ancillary prod-
ucts. The transaction file must include complete documentation of any 
claims or disbursement of money related to insurance or another ancil-
lary product provided in connection with the transaction. 

(viii) Transfer records. The transaction file must in-
clude transfer, assignment, or sale records for any loan transferred, as-
signed, or sold to or from another person. 

(C) The transaction file and its contents must be re-
tained for four years from the date of the transaction, or two years 
from the date of the final entry made on the consumer's account, 
whichever is later. However, this retention period does not apply to 
the credit services organization disclosure required by Texas Finance 
Code, §393.105, which must be kept for two years from the date on 
which it is provided to the consumer, as provided by Texas Finance 
Code, §393.106. 

(3) Agreements between licensee and third-party lender. A 
licensee must maintain all documentation of its current agreements 
with third-party lenders, including copies of the agreement, any guar-
antees or letters of credit, and underwriting guidelines issued by the 
lender. The documentation must show the licensee's compliance with 
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Texas Finance Code, §393.001(3). The licensee may maintain this doc-
umentation at a centralized location other than the licensed location 
or branch office if the agreements apply to multiple locations. How-
ever, upon the OCCC's request, the licensee must have the ability to 
promptly obtain or access copies of the complete documentation so that 
the OCCC can examine it. If an agreement terminates, documentation 
of the agreement must be maintained until the latest of: 

(A) four years from the date of the last consumer trans-
action subject to the agreement; 

(B) two years from the date of the final entry made on 
the consumer's account in the last consumer transaction subject to the 
agreement; 

(C) one year from the date of termination of the agree-
ment; or 

(D) the OCCC's next examination of the licensee (if the 
documentation is maintained at a centralized location, this refers to the 
next examination of the centralized location). 

(4) In-store fee schedule and notices. The in-store fee 
schedule and notices required by Texas Finance Code, §393.222(a), 
and §83.6003(a) of this title must be available for inspection by the 
OCCC in a conspicuous location visible to the general public. If a 
licensee amends the in-store fee schedule or notices, it must maintain 
documentation of the previous versions of the schedule or notices for 
one year from the date of amendment or until the next examination 
by OCCC staff, whichever is later. The licensee may maintain the 
documentation of previous in-store fee schedules and notices at a 
centralized location other than the licensed location or branch office. 
In this case, the documentation must be maintained for one year from 
the date of amendment or until the OCCC's next examination of the 
centralized location, whichever is later. However, upon the OCCC's 
request, the licensee must have the ability to promptly obtain or access 
copies of the complete documentation so that the OCCC can examine 
it. 

(5) Website and online disclosures. If a licensee maintains 
a website, it must make the website available to the OCCC for inspec-
tion. The website must include a fee schedule to show the licensee's 
compliance with §83.6003(b) of this title, and applicable consumer 
disclosures to show the licensee's compliance with §83.6007(f) of this 
title. If a licensee amends the website's fee schedule, consumer dis-
closures, or method of accessing the fee schedule or consumer disclo-
sures, the licensee must maintain documentation of the previous ver-
sion of the website to show compliance with §83.6003(b) of this title 
and §83.6007(f) of this title. This must include the home page, any 
pages used in accessing the fee schedule and disclosures, and copies 
of the previously used fee schedule and disclosures. The licensee must 
maintain this documentation for one year from the date of amendment 
or until the next examination by OCCC staff, whichever is later. This 
paragraph does not require a licensee to maintain previously used pages 
of the website that were not the home page or pages used in accessing 
the fee schedule and consumer disclosures. The licensee may maintain 
the documentation of previous versions of the website at a centralized 
location other than the licensed location or branch office. In this case, 
the documentation must be maintained for one year from the date of 
amendment or until the OCCC's next examination of the centralized 
location, whichever is later. However, upon the OCCC's request, the 
licensee must have the ability to promptly obtain or access copies of 
the complete documentation so that the OCCC can examine it. 

(6) Advertisements. A licensee must maintain adver-
tising and solicitation records, including examples of all written 
and electronic communications soliciting transactions (including 
advertisements at the place of business, scripts of radio and tele-

vision broadcasts, and reproductions of billboards and signs not at 
the licensed place of business) for one year from the date of use or 
until the next examination by OCCC staff, whichever is later. If any 
language other than English is used in any advertising material, a true 
and correct translation must be maintained along with the advertising 
material. The licensee may maintain the documentation of advertising 
at a centralized location other than the licensed location or branch 
office. In this case, the documentation must be maintained for one year 
from the date of amendment or until the OCCC's next examination 
of the centralized location, whichever is later. However, upon the 
OCCC's request, the licensee must have the ability to promptly obtain 
or access copies of the complete documentation so that the OCCC can 
examine it. 

(7) Adverse action records. Each licensee must maintain 
adverse action records for all applications relating to Texas Finance 
Code, Chapter 393 transactions. Adverse action records must be main-
tained according to the record retention requirements in Regulation B, 
12 C.F.R. §1002.12(b). The current retention period is 25 months for 
consumer credit. These records include the loan application, any writ-
ten or recorded information used in evaluating the application, the ad-
verse action notice (if required), the notice of incompleteness (if appli-
cable), and counteroffer notice (if applicable). 

(8) Index of transfers, assignments, and sales. The licensee 
must maintain (or be able to produce within a reasonable period of time) 
an index of all loans transferred, assigned, or sold to or from another 
person, including a third-party lender, or to a different location of the 
licensee. Each record in the index must be retained for four years from 
the date of the transaction, or two years from the date of the final entry 
made on the consumer's account, whichever is later. (For transfers from 
the licensee, the date of transfer is the date of the final entry.) 

(9) Index of litigation, criminal charges, and repossessions. 
A licensee must maintain (or be able to produce within a reasonable pe-
riod of time) an index of each litigation action and criminal charge filed 
by or against the licensee, as well as each repossession initiated by the 
licensee. The index must show the consumer's name, account number, 
and date of action. Each record in the index must be retained for a pe-
riod of four years from the date of the transaction, or two years from 
the date of the final entry made on the consumer's account, whichever 
is later. 

(10) Registration and surety bond records. A licensee must 
maintain documentation of its registration as a credit services organiza-
tion with the Texas Secretary of State, including its registration state-
ment and registration certificate, to show its compliance with Texas 
Finance Code, §393.101. A licensee must maintain complete docu-
mentation of any surety bond obtained by the licensee under Texas Fi-
nance Code, §393.401, and any surety bond required by the OCCC 
under Texas Finance Code, §393.605. If a registration or surety bond 
terminates, the licensee must maintain the documentation for one year 
after the date of termination or until the next examination by OCCC 
staff, whichever is later. 

(11) Official correspondence file. A licensee must maintain 
an official correspondence file, including all communications from the 
OCCC, copies of correspondence and reports addressed to the OCCC 
(including quarterly and annual reports), examination reports issued by 
the OCCC, and notices of relocation described by §83.3008 of this title 
(relating to Relocation of Licensed Office). 

(12) General business records. A licensee must maintain 
any other business records showing its compliance with applicable law, 
including accounting records showing that the licensee maintains net 
assets required by Texas Finance Code, §393.611, records used to com-
pile quarterly and annual reports, records of disbursement of funds be-

41 TexReg 120 January 1, 2016 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

tween the licensee and third-party lenders, receipts, bank statements, 
and any master insurance policies. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505818 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

CHAPTER 84. MOTOR VEHICLE 
INSTALLMENT SALES 
SUBCHAPTER F. LICENSING 
7 TAC §84.608 
The Finance Commission of Texas (commission) adopts amend-
ments to Title 7 of the Texas Administrative Code, §84.608, con-
cerning the rules applicable to a motor vehicle installment sales 
license application denial hearing. 

The commission adopts the amendments without changes to the 
proposed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7535). The rules will not be repub-
lished. 

The commission received no written comments on the proposal. 

In general, the purpose of these amendments is to clarify which 
rules of procedure are applicable to a contested case hearing 
for persons regulated by the Office of Consumer Credit Com-
missioner. 

The commission has previously adopted rules of procedure ap-
plicable to a contested case hearing conducted by an adminis-
trative law judge employed by or contracted by a finance agency. 
See, 7 TAC §9.1. The Office of Consumer Credit Commissioner 
(OCCC) has recently contracted with the State Office of Admin-
istrative Hearings (SOAH) to conduct contested case hearings. 
SOAH applies its own procedural rules to all matters referred 
to SOAH, unless otherwise required by statute or rule. 1 TAC 
§155.1(a). 

Concurrent with these adopted rule amendments, the commis-
sion is adopting amendments to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions; former title: Definitions 
and Interpretation; Severability) to clarify which rules of proce-
dure apply to a contested case hearing conducted by an admin-
istrative law judge contracted by a finance agency, and which 
rules apply to a hearing conducted by SOAH. Amended subsec-
tion (a) in §9.1 as adopted will read: "This chapter governs con-
tested case hearings conducted by an administrative law judge 
employed or contracted by an agency. All contested case hear-
ings conducted by the State Office of Administrative Hearings 
(SOAH) are governed by SOAH's procedural rules found at Title 
1, Chapter 155 of the Texas Administrative Code." 

Title 7, Part 5 (relating to the OCCC), contains eight references 
to the Chapter 9 rules of procedure. The adopted amendments 
replace these references with references to the rules of proce-
dure made applicable by the amendment to §9.1(a) of Title 7, 
described earlier. Accordingly, the amendments will clarify that 
Chapter 9 rules of procedure apply to a contested case hear-
ing conducted by an administrative law judge contracted by a 
finance agency, and SOAH rules of procedure apply to a hear-
ing conducted by SOAH. 

Section 84.608(d) identifies the rules of procedure applicable to 
a motor vehicle installment sales license application denial hear-
ing. The amendment replaces the reference in this subsection 
to Chapter 9 with a reference to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions). 

The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505800 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

CHAPTER 85. PAWNSHOPS AND CRAFTED 
PRECIOUS METAL DEALERS 
SUBCHAPTER A. RULES OF OPERATION 
FOR PAWNSHOPS 
The Finance Commission of Texas (commission) adopts amend-
ments to the following sections of Title 7 of the Texas Administra-
tive Code: §85.206, concerning the rules applicable to a pawn-
shop employee license application denial hearing; §85.304, con-
cerning the rules applicable to a pawnshop license application 
denial hearing; and §85.607, concerning the rules applicable to a 
pawnshop license revocation, suspension, and surrender hear-
ing. 
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The commission adopts the amendments without changes to the 
proposed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7536). The rules will not be repub-
lished. 

The commission received no written comments on the proposal. 

In general, the purpose of these amendments is to clarify which 
rules of procedure are applicable to a contested case hearing 
for persons regulated by the Office of Consumer Credit Com-
missioner. 

The commission has previously adopted rules of procedure ap-
plicable to a contested case hearing conducted by an adminis-
trative law judge employed by or contracted by a finance agency. 
See, 7 Texas Administrative Code §9.1. The Office of Consumer 
Credit Commissioner (OCCC) has recently contracted with the 
State Office of Administrative Hearings (SOAH) to conduct con-
tested case hearings. SOAH applies its own procedural rules 
to all matters referred to SOAH, unless otherwise required by 
statute or rule. 1 Texas Administrative Code §155.1(a). 

Concurrent with these adopted rule amendments, the commis-
sion is adopting amendments to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions; former title: Definitions 
and Interpretation; Severability) to clarify which rules of proce-
dure apply to a contested case hearing conducted by an admin-
istrative law judge contracted by a finance agency, and which 
rules apply to a hearing conducted by SOAH. Amended subsec-
tion (a) in §9.1 as adopted will read: "This chapter governs con-
tested case hearings conducted by an administrative law judge 
employed or contracted by an agency. All contested case hear-
ings conducted by the State Office of Administrative Hearings 
(SOAH) are governed by SOAH's procedural rules found at Title 
1, Chapter 155 of the Texas Administrative Code." 

Title 7, Part 5 (relating to the OCCC), contains eight references 
to the Chapter 9 rules of procedure. The adopted amendments 
replace these references with references to the rules of proce-
dure made applicable by the amendment to §9.1(a) of Title 7, 
described earlier. Accordingly, the amendments will clarify that 
Chapter 9 rules of procedure apply to a contested case hear-
ing conducted by an administrative law judge contracted by a 
finance agency, and SOAH rules of procedure apply to a hear-
ing conducted by SOAH. 

Section 85.206(g) identifies the rules of procedure applicable to 
a pawnshop employee license application denial hearing. The 
amendment replaces the reference in this subsection to Chapter 
9 with a reference to §9.1(a) of Title 7 (relating to Application, 
Construction, and Definitions). 

Section 85.304(e) identifies the rules of procedure applicable to 
a pawnshop license application denial hearing. The amendment 
replaces the reference in this subsection to Chapter 9 with a ref-
erence to §9.1(a) of Title 7 (relating to Application, Construction, 
and Definitions). 

Section 85.607 identifies the rules of procedure applicable to a 
pawnshop license revocation, suspension, and surrender hear-
ing. The amendment replaces the reference in this subsection 
to Chapter 9 with a reference to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions). 

Regarding the adopted changes, §371.006 of the Texas Finance 
Code contains a provision requiring notice to licensees concern-
ing rulemaking for the pawnshop industry. In order to comply with 
this statutory notice requirement, the delayed effective date for 

the amendments to §§85.206, 85.304, and 85.607 will be March 
1, 2016. 

DIVISION 2. PAWNSHOP LICENSE 
7 TAC §85.206 
The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505806 
Leslie L. Pettijohn 
Commissioner 
Office of the Consumer Credit Commissioner 
Effective date: March 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

♦ ♦ ♦ 

DIVISION 3. PAWNSHOP EMPLOYEE 
LICENSE 
7 TAC §85.304 
The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505808 
Leslie L. Pettijohn 
Commissioner 
Office of the Consumer Credit Commissioner 
Effective date: March 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

DIVISION 6. LICENSE REVOCATION, 
SUSPENSION, AND SURRENDER 
7 TAC §85.607 
The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505810 
Leslie L. Pettijohn 
Commissioner 
Office of the Consumer Credit Commissioner 
Effective date: March 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

CHAPTER 88. CONSUMER DEBT 
MANAGEMENT SERVICES 
SUBCHAPTER A. REGISTRATION 
PROCEDURES 
7 TAC §88.103 
The Finance Commission of Texas (commission) adopts amend-
ments to Title 7 of the Texas Administrative Code, §88.103, con-
cerning the rules applicable to a consumer debt management 
services registration application denial hearing. 

The commission adopts the amendments without changes to the 
proposed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7538). The rule will not be repub-
lished. 

The commission received no written comments on the proposal. 

In general, the purpose of these amendments is to clarify which 
rules of procedure are applicable to a contested case hearing 
for persons regulated by the Office of Consumer Credit Com-
missioner. 

The commission has previously adopted rules of procedure ap-
plicable to a contested case hearing conducted by an adminis-
trative law judge employed by or contracted by a finance agency. 
See, 7 TAC §9.1. The Office of Consumer Credit Commissioner 
(OCCC) has recently contracted with the State Office of Admin-
istrative Hearings (SOAH) to conduct contested case hearings. 
SOAH applies its own procedural rules to all matters referred 
to SOAH, unless otherwise required by statute or rule. 1 TAC 
§155.1(a). 

Concurrent with these adopted rule amendments, the commis-
sion is adopting amendments to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions; former title: Definitions 
and Interpretation; Severability) to clarify which rules of proce-
dure apply to a contested case hearing conducted by an admin-
istrative law judge contracted by a finance agency, and which 
rules apply to a hearing conducted by SOAH. Amended subsec-
tion (a) in §9.1 as adopted will read: "This chapter governs con-
tested case hearings conducted by an administrative law judge 
employed or contracted by an agency. All contested case hear-
ings conducted by the State Office of Administrative Hearings 
(SOAH) are governed by SOAH's procedural rules found at Title 
1, Chapter 155 of the Texas Administrative Code." 

Title 7, Part 5 (relating to the OCCC), contains eight references 
to the Chapter 9 rules of procedure. The adopted amendments 
replace these references with references to the rules of proce-
dure made applicable by the amendment to §9.1(a) of Title 7, 
described earlier. Accordingly, the amendments will clarify that 
Chapter 9 rules of procedure apply to a contested case hear-
ing conducted by an administrative law judge contracted by a 
finance agency, and SOAH rules of procedure apply to a hear-
ing conducted by SOAH. 

Section 88.103(d) identifies the rules of procedure applicable to 
a consumer debt management services registration application 
denial hearing. The amendment replaces the reference in this 
subsection to Chapter 9 with a reference to §9.1(a) of Title 7 
(relating to Application, Construction, and Definitions). 

The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505812 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

CHAPTER 89. PROPERTY TAX LENDERS 
SUBCHAPTER C. APPLICATION 
PROCEDURES 
7 TAC §89.307 
The Finance Commission of Texas (commission) adopts amend-
ments to Title 7 of the Texas Administrative Code, §89.307, con-
cerning the rules applicable to a property tax lender license ap-
plication denial hearing. 

The commission adopts the amendments without changes to the 
proposed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7539). The rule will not be repub-
lished. 

The commission received no written comments on the proposal. 

In general, the purpose of these amendments is to clarify which 
rules of procedure are applicable to a contested case hearing 
for persons regulated by the Office of Consumer Credit Com-
missioner. 

The commission has previously adopted rules of procedure ap-
plicable to a contested case hearing conducted by an adminis-
trative law judge employed by or contracted by a finance agency. 
See, 7 TAC §9.1. The Office of Consumer Credit Commissioner 
(OCCC) has recently contracted with the State Office of Admin-
istrative Hearings (SOAH) to conduct contested case hearings. 
SOAH applies its own procedural rules to all matters referred 
to SOAH, unless otherwise required by statute or rule. 1 TAC 
§155.1(a). 

Concurrent with these adopted rule amendments, the commis-
sion is adopting amendments to §9.1(a) of Title 7 (relating to Ap-
plication, Construction, and Definitions; former title: Definitions 
and Interpretation; Severability) to clarify which rules of proce-
dure apply to a contested case hearing conducted by an admin-
istrative law judge contracted by a finance agency, and which 
rules apply to a hearing conducted by SOAH. Amended subsec-
tion (a) in §9.1 as adopted will read: "This chapter governs con-
tested case hearings conducted by an administrative law judge 
employed or contracted by an agency. All contested case hear-
ings conducted by the State Office of Administrative Hearings 
(SOAH) are governed by SOAH's procedural rules found at Title 
1, Chapter 155 of the Texas Administrative Code." 

Title 7, Part 5 (relating to the OCCC), contains eight references 
to the Chapter 9 rules of procedure. The adopted amendments 
replace these references with references to the rules of proce-
dure made applicable by the amendment to §9.1(a) of Title 7, 
described earlier. Accordingly, the amendments will clarify that 
Chapter 9 rules of procedure apply to a contested case hear-
ing conducted by an administrative law judge contracted by a 
finance agency, and SOAH rules of procedure apply to a hear-
ing conducted by SOAH. 

Section 89.307(d) identifies the rules of procedure applicable to 
a property tax lender license application denial hearing. The 
amendment replaces the reference in this subsection to Chap-
ter 9 with a reference to §9.1(a) of Title 7 (relating to Application, 
Construction, and Definitions). 

The amendments are adopted under Texas Government Code, 
§2001.004(1), which requires all administrative agencies to 
adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. The amendments 
are further adopted under the authority of Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to en-
force Chapter 14 and Title 4 of the Texas Finance Code; Texas 
Finance Code, §11.306, which authorizes the commission to 
adopt residential mortgage loan origination rules as provided by 
Chapter 156; Texas Finance Code, §180.004, which authorizes 
the commission to adopt rules to enforce Chapter 180; and 
Texas Finance Code, §393.622, which authorizes the commis-
sion to adopt rules to enforce Chapter 393. 

The statutory provisions affected by the adoption are contained 
in Texas Finance Code, Chapters 14, 156, 180, 339, 393, and 
Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505813 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7621 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 5. COMMUNITY AFFAIRS 
PROGRAMS 
SUBCHAPTER A. GENERAL PROVISIONS 
10 TAC §5.2, §5.10 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts amendments to 10 TAC Chapter 5, Com-
munity Affairs Programs, Subchapter A, General Provisions, 
§5.2, Definitions, and §5.10, Procurement Standards, without 
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♦ ♦ ♦ 

♦ ♦ ♦ 

changes to the proposed text as published in the August 14, 
2015, issue of the Texas Register (40 TexReg 5113). 

REASONED JUSTIFICATION. The purpose of the amendments 
to 10 TAC §5.2 is to remove definitions specific to the Commu-
nity Services Block Grant ("CSBG"), Comprehensive Energy As-
sistance Program ("CEAP"), and the Weatherization Assistance 
Program ("WAP") from the General Provisions subchapter and 
add them to the program sections of the rules; and to change the 
client income eligibility threshold for the CEAP and the Low In-
come Home Energy Assistance Program ("LIHEAP") WAP from 
125% to 150% of the federal poverty level. The purpose of the 
amendments to 10 TAC §5.10 is to change the name of the sec-
tion to Purchase and Procurement Standards to incorporate the 
procurement requirement relating to purchase pre-approval from 
§5.12 to §5.10; to clarify the requirements of "aggregate"; and to 
incorporate changes to procurement requirements introduced by 
the updated 2 CFR Part 200. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

No substantive comments were received from August 14, 2015, 
through September 14, 2015. 

STATUTORY AUTHORITY. The amended sections are adopted 
pursuant to Texas Government Code §2306.053, which autho-
rizes the Department to adopt rules, and Chapter 2306, Sub-
chapter E, which authorizes the Department to administer its 
Community Affairs programs. 

The adopted amendments affect no other code, article, or 
statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505595 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 3, 2016 
Proposal publication date: August 14, 2015 
For further information, please call: (512) 475-0471 

10 TAC §5.7 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts amendments to 10 TAC §5.7, Fidelity 
Bond Requirements, without changes to the proposed text as 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7546). 

REASONED JUSTIFICATION. The purpose of the amend-
ments to 10 TAC §5.7 is to remove reference to the Office 
of Management and Budget ("OMB") Circular A-110 "Admin-
istrative Requirements for Grants to Non-Profits", which has 
been replaced by requirements included in 2 Code of Federal 
Regulations ("CFR") Part 200 and addressed elsewhere in this 
Subchapter, and update Subrecipient requirements for fidelity 
bond documentation. 

At the October 15, 2015 Board Meeting, the Board adopted this 
rule. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

Comments were accepted from October 23, 2015, through 
November 23, 2015. No comments were received. 

STATUTORY AUTHORITY. The amended section is adopted 
pursuant to Texas Government Code §2306.053, which au-
thorizes the Department to adopt rules, and Chapter 2306, 
Subchapter E, which authorizes the Department to administer 
its Community Affairs programs. 

The amendments affect no other code, article, or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505834 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 475-0471 

SUBCHAPTER D. COMPREHENSIVE 
ENERGY ASSISTANCE PROGRAM 
10 TAC §§5.401, 5.407, 5.422, 5.423 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts amendments to 10 TAC Chapter 5, Sub-
chapter D, §5.401, Background; §5.407, Subrecipient Require-
ments for Establishing Priority for Eligible Households and Client 
Eligibility Criteria; §5.422, General Assistance and Benefit Lev-
els; and §5.423, Household Crisis Component, with changes to 
the proposed text as published in the August 14, 2015, issue of 
the Texas Register (40 TexReg 5124). 

REASONED JUSTIFICATION. The purpose of the amendments 
to 10 TAC §5.401 is to change the name of the subsection to 
"Background and Definitions" and to add definitions specific to 
the CEAP that were removed from Subchapter A, General Pro-
visions. The purpose of the amendments to 10 TAC §5.407 and 
§5.422 is to raise the client income eligibility level to at or be-
low 150% of the federal poverty level; to add the requirement 
that highest energy costs or needs in relation to income ("en-
ergy burden") shall be the highest rated item in priority determi-
nations; and to add categorical eligibility, whereby pursuant to 
Section 2605(b)(2)(A) of Title XXVI of the Omnibus Budget Rec-
onciliation Act of 1981 (Public Law 97-35), as amended ("the LI-
HEAP Act"), states may make payments to households in which 
at least one individual is receiving supplemental security income 
payments issued under Title XVI of the Social Security Act and/or 
veterans benefit payments issued under the Veterans' and Sur-
vivors' Pension Improvement Act of 1978. The purpose of the 
amendment to 10 TAC §5.423 is to add the ability for Subrecip-
ients to purchase portable heating/cooling units for households 
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experiencing a Life Threatening Crisis whether or not the estab-
lished weather criteria had been met. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

Comments were accepted from August 14, 2015, through 
September 14, 2015. The Department's response to all com-
ments received is set out below. The comments and responses 
include both administrative clarifications and corrections to the 
amendments recommended by staff and substantive comments 
on the amendments and the corresponding departmental re-
sponses. Comments and responses are presented in the order 
they appear in the rules, with comments received from: 

Stella Rodriguez, Executive Director, Texas Association of Com-
munity Action Agencies (TACAA) 

COMMENT SUMMARY: Regarding §5.407(f) - Commenter 
states that members of TACAA do not support the replacement 
of §5.407(e) with §5.407(f). 

COMMENTER'S RATIONALE: The wording in (f) suggests that 
Subrecipients are usually able to determine whether the meter 
is utilized by more than one Household. It is not the responsibil-
ity of the Subrecipient to police this condition, only to act when 
it is clearly discovered that the meter is being improperly used. 
It is unclear how obtaining written approval from Community Af-
fairs Division ("CAD") staff could benefit the program. The added 
procedure to obtain written approval from CAD would delay as-
sistance, could allow shut-off of utility service, and in a crisis sit-
uation, could cause a dangerous condition for applicant House-
holds. 

STAFF RESPONSE: Staff appreciates the input and realizes the 
intent of the change was not clear. The rule change is intended 
to address those instances in which separate structures share 
a meter, and provide clarity that if the occupants of the sepa-
rate structures that share a meter submit an application as one 
household, that applicant may be served. In those cases, the 
members and income from both households must be counted 
when determining eligibility. As currently written, the rule forbids 
this option. 

To be more clear, staff recommends the following revision to the 
proposed language in 10 TAC §5.407(f): 

(f) Household units where the Subrecipient is unable to deter-
mine whether the meter is utilized by another Household may 
not be served without written approval from Community Affairs 
Division staff. A Household unit cannot be served if the meter is 
utilized by another Household that is not a part of the application 
for assistance. In instances where separate structures share a 
meter and the applicant is otherwise eligible for assistance, Sub-
recipient may provide services if: 

(1) the members of the separate structures that share a meter 
meet the definition of a Household per §5.2 of this Chapter; 

(2) the members of the separate structures that share a meter 
submit one application as one Household; and 

(3) all persons and applicable income from each structure are 
counted when determining eligibility. 

So that assistance is not unnecessarily delayed, staff does not 
suggest that Subrecipients be required to contact staff prior to 
serving such households. Should Subrecipients have questions 
or concerns about a particular case, staff will provide technical 
assistance upon request. 

At the board meeting on October 15, 2015, the Board adopted 
this rule. 

STATUTORY AUTHORITY. The amended sections are adopted 
pursuant to Texas Government Code §2306.053, which autho-
rizes the Department to adopt rules, §2105.059, which autho-
rizes the Department to adopt rules for block grant programs, 
and Chapter 2306, Subchapter E, which authorizes the Depart-
ment to administer its Community Affairs programs. 

The amendments affect no other code, article, or statute. 

§5.401. Background and Definitions. 

(a) The Comprehensive Energy Assistance Program (CEAP) 
is funded through the Low Income Home Energy Assistance Act of 
1981 (Title XXVI of the Omnibus Budget Reconciliation Act of 1981, 
Public Law 97-35, as amended). LIHEAP has been in existence since 
1982. LIHEAP is a federally funded block grant program that is imple-
mented to serve low income Households who seek assistance for their 
home energy bills. 

(b) Definitions. 

(1) Categorical Eligibility: use of funds whereby Subrecip-
ients may deem income eligible Households that include at least one 
member that receives: 

(A) Supplemental security income payments (SSI) 
from the Social Security Administration; or 

(B) Veterans benefit payments under: 

(i) Section 415 - Dependency and Indemnity Com-
pensation to Parents of a Deceased Veteran; 

(ii) Section 521 - Veterans of a Period of War (a Vet-
eran who is permanently and totally disabled); 

(iii) Section 541 - Spouses and Children" (of a de-
ceased Veteran); or 

(iv) Section 542 - Children of Deceased Veterans of 
a Period of War. 

(2) Emergency--Defined by the LIHEAP Act of 1981 (Title 
XXVI of the Omnibus Budget Reconciliation Act of 1981, 42 U.S.C. 
§8622): 

(A) natural disaster; 

(B) a significant home energy supply shortage or dis-
ruption; 

(C) significant increase in the cost of home energy, as 
determined by the Secretary; 

(D) a significant increase in home energy disconnec-
tions reported by a utility, a state regulatory agency, or another agency 
with necessary data; 

(E) a significant increase in participation in a public 
benefit program such as the food stamp program carried out under 
the Food Stamp Act of 1977 (7 U.S.C. §§2011, et seq.), the national 
program to provide supplemental security income carried out under 
Title XVI of the Social Security Act (42 U.S.C. §§1381, et seq.) or 
the state temporary assistance for needy families program carried out 
under Part A of Title IV of the Social Security Act (42 U.S.C. §§601, 
et seq.), as determined by the head of the appropriate federal agency; 

(F) a significant increase in unemployment, layoffs, or 
the number of Households with an individual applying for unemploy-
ment benefits, as determined by the Secretary of Labor; or 
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(G) an event meeting such criteria as the Secretary, at 
the discretion of the Secretary, may determine to be appropriate. 

(3) Life Threatening Crisis--A life threatening crisis exists 
when at least one person in the applicant Household could lose their life 
without the Subrecipient's utility assistance because there is a shut-off 
notice or a delivered fuel source is below a ten (10) day supply (by 
client report) and any member of the Household is dependent upon 
equipment that is prescribed by a medical professional, operated on 
electricity or gas and is necessary to sustain the person's life. Examples 
of life-sustaining equipment include but are not limited to kidney dial-
ysis machines, oxygen concentrators, cardiac monitors, and in some 
cases heating and air conditioning when ambient temperature control 
is prescribed by a medical professional. Documentation must not in-
clude information regarding the applicant's medical condition but may 
include certification that such a device is required in the home to sus-
tain life. 

§5.407. Subrecipient Requirements for Establishing Priority for Eli-
gible Households and Client Eligibility Criteria. 

(a) Subrecipients shall set the client income eligibility level at 
or below 150% of the federal poverty level in effect at the time the 
client makes an application for services. 

(b) Subrecipients shall determine client income. Income ex-
clusions to be used to determine total Household income are those 
noted in §5.19 of this chapter (relating to Client Income Guidelines). 

(c) Social security numbers are not required for applicants for 
CEAP. 

(d) Subrecipients shall establish priority criteria to serve per-
sons in Households who are particularly vulnerable such as the Elderly, 
Persons with Disabilities, Families with Young Children, Households 
with High Energy Burden, and Households with High Energy Con-
sumption. Highest energy costs or needs in relation to income shall be 
the highest rated item in sliding scale priority determinations. 

(e) Categorical eligibility exists when any member of the 
household receives cash assistance payments from SSI and/or from 
veterans benefits as described in subsection 5.401 of this section. 

(1) A complete application is required for all households, 
including those that are categorically eligible. Total household income 
documentation must be collected by the agency for the purposes of de-
termining benefit level and collecting required demographic informa-
tion. 

(2) Recipients of regular social security payments are not 
automatically categorically eligible. 

(3) Applicants shall provide the agency a letter from the 
cognizant federal agency stating under what Public Law or U.S. Code 
Title his/her benefit is received. 

(f) Household units where the Subrecipient is unable to de-
termine whether the meter is utilized by another Household may not 
be served without written approval from Community Affairs Division 
staff. A Household unit cannot be served if the meter is utilized by an-
other Household that is not a part of the application for assistance. In 
instances where separate structures share a meter and the applicant is 
otherwise eligible for assistance, Subrecipient may provide services if: 

(1) the members of the separate structures that share a me-
ter meet the definition of a Household per §5.2 of this Chapter; 

(2) the members of the separate structures that share a me-
ter submit one application as one Household; and 

(3) all persons and applicable income from each structure 
are counted when determining eligibility. 

§5.422. General Assistance and Benefit Levels. 

(a) Subrecipients shall not discourage anyone from applying 
for CEAP assistance. Subrecipients shall provide all potential clients 
with opportunity to apply for LIHEAP programs. 

(b) CEAP provides assistance to targeted beneficiaries, with 
priority given to the elderly, persons with disabilities, families with 
young children; Households with the highest energy costs or needs in 
relation to income, and Households with high energy consumption. 

(c) CEAP includes activities, as defined in Assurances 1-16 in 
Title XXVI of the Omnibus Budget Reconciliation Act of 1981 (Public 
Law 97-35), as amended; such as education; and financial assistance 
to help very low- and extremely low-income consumers reduce their 
utility bills to an affordable level. CEAP services include energy ed-
ucation, needs assessment, budget counseling (as it pertains to energy 
needs), utility payment assistance; repair of existing heating and cool-
ing units, and crisis-related purchase of portable heating and cooling 
units. 

(d) Sliding scale benefit for all CEAP components: 

(1) Benefit determinations are based on the Household's in-
come, the Household size, the energy cost and/or the need of the House-
hold, and the availability of funds; 

(2) Energy assistance benefit determinations will use the 
sliding scale described in subparagraphs (A) - (C) of this paragraph: 

(A) Households with Incomes of 0 to 50% of Federal 
Poverty Guidelines may receive an amount needed to address their en-
ergy payment shortfall not to exceed $1,200; 

(B) Households with Incomes of 51% to 75% of Fed-
eral Poverty Guidelines may receive an amount needed to address their 
energy payment shortfall not to exceed $1,100; and 

(C) Households with Incomes of 76% to at or below 
150% of Federal Poverty Guidelines may receive an amount needed 
to address their energy payment shortfall not to exceed $1,000; and 

(3) A Household may receive repair of existing heating and 
cooling units not to exceed $3,000. Households that include at least one 
member that is elderly, disabled, or a child age 5 or younger, may re-
ceive either repair of existing heating and cooling units or crisis-related 
purchase of portable heating and cooling units not to exceed $3,000. 

(e) Subrecipient shall not establish lower local limits of assis-
tance for any component. 

(f) Total maximum possible annual Household benefit (all al-
lowable benefits combined) equals $5,400. 

(g) Subrecipient shall determine client eligibility for utility 
payments and/or retrofit based on the agency's Household priority 
rating system and Household's income as a percent of poverty. 

(h) Subrecipients shall provide only the types of assistance de-
scribed in paragraphs (1) - (11) of this subsection with funds from 
CEAP: 

(1) Payment to vendors and suppliers of fuel/utilities, 
goods, and other services, such as past due or current bills related 
to the procurement of energy for heating and cooling needs of the 
residence, not to include security lights and other items unrelated to 
energy assistance; 

(2) Payment to vendors--only one energy bill payment per 
month; 

(3) Needs assessment and energy conservation tips, coor-
dination of resources, and referrals to other programs; 
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(4) Payment of water bills only when such costs include 
expenses from operating an evaporative water cooler unit or when the 
water bill is an inseparable part of a utility bill. As a part of the in-
take process, outreach, and coordination, the Subrecipient shall con-
firm that a client owns an operational evaporative cooler and has used 
it to cool the dwelling within sixty (60) days prior to application. Pay-
ment of other utility charges such as wastewater and waste removal are 
allowable only if these charges are an inseparable part of a utility bill. 
Documentation from vendor is required. Whenever possible, Subre-
cipient shall negotiate with the utility providers to pay only the "home 
energy"--heating and cooling--portion of the bill; 

(5) Energy bills already paid may not be reimbursed by the 
program; 

(6) Payment of reconnection fees in line with the registered 
tariff filed with the Public Utility Commission and/or Texas Railroad 
Commission. Payment cannot exceed that stated tariff cost. Subre-
cipient shall negotiate to reduce the costs to cover the actual labor and 
material and to ensure that the utility does not assess a penalty for delin-
quency in payments; 

(7) Payment of security deposits only when state law re-
quires such a payment, or if the Public Utility Commission or Texas 
Railroad Commission has listed such a payment as an approved cost, 
and where required by law, tariff, regulation, or a deferred payment 
agreement includes such a payment. Subrecipients shall not pay such 
security deposits that the energy provider will eventually return to the 
client; 

(8) While rates and repair charges may vary from vendor to 
vendor, Subrecipient shall negotiate for the lowest possible payment. 
Prior to making any payments to an energy vendor a Subrecipient shall 
have a signed vendor agreement on file from the energy vendor receiv-
ing direct LIHEAP payments from the Subrecipient; 

(9) Subrecipient may make payments to landlords on be-
half of eligible renters who pay their utility and/or fuel bills indirectly. 
Subrecipient shall notify each participating Household of the amount 
of assistance paid on its behalf. Subrecipient shall document this notifi-
cation. Subrecipient shall maintain proof of utility or fuel bill payment. 
Subrecipient shall ensure that amount of assistance paid on behalf of 
client is deducted from client's rent; 

(10) In lieu of deposit required by an energy vendor, Subre-
cipient may make advance payments. The Department does not allow 
LIHEAP expenditures to pay deposits, except as noted in paragraph (7) 
of this subsection. Advance payments may not exceed an estimated two 
months' billings; and 

(11) Funds for the Texas CEAP shall not be used to weath-
erize dwelling units, for medicine, food, transportation assistance (i.e., 
vehicle fuel), income assistance, or to pay for penalties or fines assessed 
to clients. 

§5.423. Household Crisis Component. 
(a) A bona fide Household crisis exists when extraordinary 

events or situations resulting from extreme weather conditions and/or 
fuel supply shortages or a terrorist attack have depleted or will deplete 
Household financial resources and/or have created problems in meeting 
basic Household expenses, particularly bills for energy so as to consti-
tute a threat to the well-being of the Household, particularly the Elderly, 
the Disabled, or a Family with Young Children. 

(b) A utility disconnection notice may constitute a Household 
crisis. Assistance provided to Households based on a utility disconnec-
tion notice is limited to two (2) payments per year. Weather criterion is 
not required to provide assistance due to a disconnection notice. The 
notice of disconnection must have been provided to the Subrecipient 

within the effective contract term and the notice of disconnection must 
not be dated more than sixty (60) days from receipt at the Subrecipient. 

(c) Crisis assistance payments cannot exceed the minimum 
amount needed to resolve the crisis; e.g. when a shut-off notice re-
quires a certain amount to be paid to avoid disconnection and the same 
notice indicates that there are balances due other than the required 
amount, only the amount required to avoid disconnection may be paid 
as crisis assistance. Crisis assistance payments that are less than the 
amount needed to resolve the crisis may only be made when other 
funds or options are available to resolve the Household's remaining 
crisis need. 

(d) Crisis assistance for one Household cannot exceed the 
maximum allowable benefit level in one program year. If a House-
hold's crisis assistance needs exceed that maximum allowable benefit, 
Subrecipient may pay up to the Household crisis assistance limit only 
if the remaining amount of Household need can be paid from other 
funds. If the Household's crisis requires more than the Household 
limit to resolve and no other funds are available, the crisis exceeds the 
scope of this component. 

(e) Payments may not exceed Household's actual utility bill. 

(f) Where necessary to prevent undue hardships from a quali-
fied crisis, Subrecipients may directly issue vouchers to provide: 

(1) Temporary shelter not to exceed the annual Household 
expenditure limit for the duration of the contract period in the limited 
instances that supply of power to the dwelling is disrupted--causing 
temporary evacuation; 

(2) Emergency deliveries of fuel up to 250 gallons per cri-
sis per Household, at the prevailing price. This benefit may include 
coverage for tank pressure testing; 

(3) Service and repair of existing heating and cooling units 
not to exceed $3,000 during the contract period when Subrecipient has 
met local weather crisis criteria. If any component of the central sys-
tem cannot be repaired using parts, the Subrecipient can replace the 
component in order to repair the central system. Documentation of 
service/repair and related warranty must be included in the client file; 

(4) Portable air conditioning/evaporative coolers and heat-
ing units (portable electric heaters are allowable only as a last resort) 
may be purchased for households that include at least one member that 
is Elderly, Disabled, or a Family with Young Children, when Subrecip-
ient has met local weather crisis criteria; 

(5) When a Household's crisis meets the definition of Life 
Threatening Crisis, portable air conditioning/evaporative coolers and 
heating units (portable electric heaters are allowable only as a last re-
sort) may be purchased for those Households regardless of whether 
Subrecipient has met local weather crisis criteria. All other provisions 
of this subsection apply; 

(6) Purchase of more than two portable heating/cooling 
units per Household requires prior written approval from the Depart-
ment; 

(7) Purchase of portable heating/cooling units which re-
quire performance of electrical work for proper installation requires 
prior written approval from the Department; 

(8) Replacement of central systems and combustion heat-
ing units is not an approved use of crisis funds; and 

(9) Portable heating/cooling units must be Energy Star® 
and compliant with the 2009 International Residential Code (IRC). In 
cases where the type of unit is not rated by Energy Star®, or if Energy 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Star® units are not available due to supply shortages, Subrecipient may 
purchase the highest rated unit available. 

(g) Crisis funds, whether for emergency fuel deliveries, re-
pair of existing heating and cooling units, purchase of portable heat-
ing/cooling units, or temporary shelter, shall be considered part of the 
total maximum Household allowable assistance. 

(h) When natural disasters result in energy supply shortages 
or other energy-related emergencies, LIHEAP will allow home energy 
related expenditures for: 

(1) Costs to temporarily shelter or house individuals in ho-
tels, apartments or other living situations in which homes have been 
destroyed or damaged, i.e., placing people in settings to preserve health 
and safety and to move them away from the crisis situation; 

(2) Costs for transportation (such as cars, shuttles, buses) 
to move individuals away from the crisis area to shelters, when health 
and safety is endangered by loss of access to heating or cooling; 

(3) Utility reconnection costs; 

(4) Blankets, as tangible benefits to keep individuals warm; 

(5) Crisis payments for utilities and utility deposits; and 

(6) Purchase of fans, air conditioners and generators. The 
number, type, size and cost of these items may not exceed the minimum 
needed to resolve the crisis. 

(i) Time Limits for Assistance--Subrecipients shall ensure that 
for clients who have already lost service or are in immediate danger of 
losing service, some form of assistance to resolve the crisis shall be 
provided within a 48-hour time limit (18 hours in life-threatening situ-
ations). The time limit commences upon completion of the application 
process. The application process is considered to be complete when an 
agency representative accepts an application and completes the eligi-
bility process. 

(j) Subrecipients must maintain written documentation in 
client files showing crises resolved within appropriate timeframes. 
Subrecipients must maintain documentation in client files showing 
that a utility bill used as evidence of a crisis was received by the 
Subrecipient during the effective contract term. The Department may 
disallow improperly documented expenditures. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505835 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 7, 2016 
Proposal publication date: August 14, 2015 
For further information, please call: (512) 475-0471 

CHAPTER 10. UNIFORM MULTIFAMILY 
RULES 
SUBCHAPTER A. GENERAL INFORMATION 
AND DEFINITIONS 

10 TAC §§10.1 - 10.4 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 10, Uniform 
Multifamily Rules Subchapter A §§10.1 - 10.4, concerning Gen-
eral Information and Definitions without changes to the proposed 
text as published in the September 25, 2015, of the Texas Reg-
ister (40 TexReg 6395) and will not be republished. 

REASONED JUSTIFICATION. The Department finds that the 
purpose of the repeal is to replace the sections with a new rule 
that encompasses all funding made available to multifamily pro-
grams. Accordingly, the repeal provides for consistency and 
minimizes repetition among the programs. 

The Department accepted public comments between Septem-
ber 25, 2015, and October 15, 2015. Comments regarding the 
repealed were accepted in writing and by fax. No comments 
were received concerning the repeal. 

The Board approved the final order adopting the repeal on 
November 12, 2015. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is adopted pur-
suant to Texas Government Code §2306.67022, which specifi-
cally authorizes the Department to adopt a qualified allocation 
plan. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505707 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

10 TAC §§10.1 - 10.4 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10, Uniform Mul-
tifamily Rules, Subchapter A, §§10.1 - 10.4 concerning Gen-
eral Information and Definitions. Section 10.3 is adopted with 
changes to the text as published in the September 25, 2015 is-
sue of the Texas Register (40 TexReg 6395). Sections 10.1 -
10.2 and 10.4 are adopted without changes and will not be re-
published. 

REASONED JUSTIFICATION. The Department finds that the 
adoption of the sections will result in a more consistent approach 
to governing multifamily activity and to the awarding of funding 
or assistance through the Department and to minimize repetition. 
The comments and responses include both administrative clar-
ifications and corrections to the Uniform Multifamily Rule based 
on the comments received. After each comment title numbers 
are shown in parentheses. These numbers refer to the person 
or entity that made the comment as reflected at the end of the 
reasoned response. If comment resulted in recommended lan-
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guage changes to the proposed Uniform Multifamily Rule as pre-
sented to the Board in September, such changes are indicated. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS 

Public comments were accepted through October 15, 2015, with 
comments received from (3) Texas Affiliation of Affordable Hous-
ing Providers, (7) Rural Rental Housing Association of Texas, 
(22) Cynthia Bast, Lock Lord, (32) Texas Appleseed/Texas Low 
Income Housing Information Service, (34) Barry Palmer, Coats 
Rose. 

1. §10.3 - Subchapter A - Definitions - Elderly Development (3), 
(7), (34) 

COMMENT SUMMARY: Commenter (3), (7) requested clarifica-
tion on why these definitions are necessary especially consider-
ing the sensitivity surrounding it by cities and other government 
entities. Commenter (7) requested similar clarification, partic-
ularly as they relate to Project Based Section 8 and USDA 515 
properties and further stated that the definition changes are seen 
as detrimental to some elderly developments and recommended 
the elderly definition from the 2015 rules be reinstated. Com-
menter (34) asserted the definition for Elderly Preference De-
velopment appears to extend to any housing that has HUD or 
certain other federal funding, regardless of whether the devel-
oper's intent is to give a preference to the elderly. Commenter 
(34) requested clarification as to whether this was a correct in-
terpretation and if not, requested the definition be appropriately 
modified. 

STAFF RESPONSE: In response to the commenters, the def-
inition for an elderly development was modified in response to 
HUD guidance published on July 21, 2015, clarifying how it treats 
certain age-restricted developments under the Fair Housing Act. 
The delineation between an Elderly Limitation development and 
an Elderly Preference development comes down to whether it 
qualifies for an exemption under the Housing for Older Persons 
Act ("HOPA") or not. A property receiving HUD funding as de-
scribed in the HUD guidance and certain other types of federal 
assistance, is a development subject to an Elderly Preference 
and does not qualify for a HOPA exemption. These develop-
ments must lease to other populations, including in many cases 
elderly households with children, and must be developed and 
operated in a manner that will enable it to serve a reasonably 
foreseeable demand for households with children, including, but 
not limited to, making provision for such in developing its unit mix 
and amenities. A copy of the HUD guidance can be found in the 
Department's September 3, 2015, Board materials on its web-
site. In response to commenter (34) the Department was mak-
ing this clarification to comply with and not conflict with federal 
requirements. The matter of intent of the developer is best evi-
denced in the language of the agreements executed by the de-
veloper. Staff did not recommend any changes based on these 
comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

2. §10.3 - Subchapter A - New Definition - Placed in Service (3), 
(34) 

COMMENT SUMMARY: Commenter (3), (34) requested this 
new definition be added and that it be consistent with the 
Section 42 provision, which allows a building to be placed in 
service if only one unit in the building has received a certificate 
of occupancy. Commenter (3) requested the Department's car-

ryover documentation be modified for consistency with federal 
regulation. 

STAFF RESPONSE: In response to the commenters, creating 
this new definition would not constitute a logical outgrowth that 
would allow a reasonable opportunity for public comment prior 
to the adoption of this rule. Moreover, staff did not believe such 
definition is necessary at this time as the Department has al-
ways accepted the guidance provided in Revenue Rulings and 
IRS Form 8609 Instructions to allow at least one unit in a building 
to meet the placed in service requirement when necessary. The 
requirement in the Carryover for all units to be placed in service 
provides for the full 15-year term of the initial compliance period 
for affordability to serve the prospective tenants under the pro-
gram. Considerations for units available for lease in the year fol-
lowing the placed in service year could require modifications and 
extensions to the affordability period(s) in the LURA. The lan-
guage in the 2015 Carryover had been modified to reflect "The 
Owner hereby certifies that each building for which this alloca-
tion is made will be placed in service no later than December 
31, 2017, and such placement in service shall meet the require-
ments of the Internal Revenue Service." Staff did not recommend 
any changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

3. §10.3 - Subchapter A - Definitions - Qualified Purchaser (22) 

COMMENT SUMMARY: Commenter (22) indicated that the 
above referenced term is only used twice, both under §10.408 
regarding qualified contracts and further expressed support 
for the definition and suggested it be used more consistently, 
especially in the ownership transfer section of Subchapter E. 

STAFF RESPONSE: Commenter (22) did not provide recom-
mended changes to the ownership transfer section of Subchap-
ter E that incorporated use of the Qualified Purchaser term. Staff 
did not recommend any changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

4. §10.3 - Subchapter A - Definitions -Right of First Refusal (22) 

COMMENT SUMMARY: Commenter (22) indicated that HB 
3576, relating to entities that can acquire under the Right 
of First Refusal process has been expanded to include any 
entity permitted under §42(i)(7)(A) of the Code and any entity 
controlled by such a qualified entity. Commenter (22), on that 
basis, recommended use of the term "Qualified Entity" to be 
consistent with statute and that if such change is made then the 
reference under the above mentioned definition to a Qualified 
Nonprofit Organization or tenant organization should instead 
refer to Qualified Entity. 

STAFF RESPONSE: Staff agreed with the modifications pro-
posed by the commenter and made the changes accordingly to 
comply with the recently amended statute. 

BOARD RESPONSE: Accepted staff's recommendation. 

5. §10.3 - Subchapter A - Definitions -Reconstruction (32) 

COMMENT SUMMARY: Commenter (32) encouraged the defi-
nition be modified to allow reconstruction of an equal number of 
units on a new site just as it has under the At-Risk set-aside in 
the QAP and also suggested that the undesirable site features 
and undesirable neighborhood characteristics would need to cite 
the developments that would not qualify. 

STAFF RESPONSE: At-Risk developments have restrictions 
and/or funding that continues to be preserved with the redevel-
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opment of the units. In instances where there are not existing 
restrictions the re-development of the units could still occur 
and be considered new construction for purposes of the rules 
and therefore any undesirable site features and/or undesirable 
neighborhood characteristics that may be applicable to the new 
site would still apply. Staff did not recommend any changes 
based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

6. §10.3 - Subchapter A - Definitions -Rural Area (7) 

COMMENT SUMMARY: Commenter (7) requested clarification 
that USDA 515 projects originally built in qualified rural areas will 
continue to qualify as rural properties under the USDA set-aside 
for preservation purposes, provided the project retains the USDA 
515, 514/516 funding. 

STAFF RESPONSE: An existing USDA 515 development will be 
eligible for the USDA Set-Aside regardless of whether the area is 
designated as urban or rural. Staff noted that no changes were 
made to this definition other than a reference to the process by 
which a municipality can request a rural designation in response 
to the passage of H.B. 74 during the 84th legislative session. 
Staff did not recommend any changes based on these com-
ments. 

BOARD RESPONSE: Accepted staff's recommendation. 

The Board approved the final order adopting the new sections 
on November 12, 2015. 

INDEX OF COMMENTERS 

(3) Texas Affiliation of Affordable Housing Providers, 

(7) Rural Rental Housing Association of Texas, 

(22) Cynthia Bast, Lock Lord, 

(32) Texas Appleseed/Texas Low Income Housing Information 
Service, 

(34) Barry Palmer, Coats Rose. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new section is 
adopted pursuant to §2306.67022, which specifically authorizes 
the Department to adopt a qualified allocation plan. 

§10.3. Definitions. 
(a) Terms defined in this chapter apply to the Housing Tax 

Credit Program, Multifamily Housing Revenue Bond Program, HOME 
Program and any other programs for the development of affordable 
rental property administered by the Department and as may be defined 
in this title. Any capitalized terms not specifically mentioned in this 
section or any section referenced in this document shall have the mean-
ing as defined in Texas Government Code Chapter 2306, Internal Rev-
enue Code (the "Code") §42, the HOME Final Rule, and other Depart-
ment rules, as applicable. 

(1) Adaptive Reuse--The change-in-use of an existing 
building not, at the time of Application, being used, in whole or in 
part, for residential purposes (e.g., school, warehouse, office, hospital, 
hotel, etc.), into a building which will be used, in whole or in part, 
for residential purposes. Adaptive reuse requires that the exterior 
walls of the existing building remain in place. All units must be 
contained within the original exterior walls of the existing building. 
Porches and patios may protrude beyond the exterior walls. Ancillary 
non-residential buildings, such as a clubhouse, leasing office and/or 

amenity center may be newly constructed outside the walls of the 
existing building or as detached buildings on the Development Site. 

(2) Administrative Deficiencies--Information requested by 
Department staff that is required to clarify or correct one or more incon-
sistencies or to provide non-material missing information in the origi-
nal Application or to assist staff in evaluating the Application that, in 
the Department staff's reasonable judgment, may be cured by supple-
mental information or explanation which will not necessitate a substan-
tial reassessment or re-evaluation of the Application. Administrative 
Deficiencies may be issued at any time while the Application or Con-
tract is under consideration by the Department, including at any time 
while reviewing performance under a Contract, processing documen-
tation for a Commitment of Funds, closing of a loan, processing of a 
disbursement request, close-out of a Contract, or resolution of any is-
sues related to compliance. 

(3) Affiliate--An individual, corporation, partnership, joint 
venture, limited liability company, trust, estate, association, coopera-
tive or other organization or entity of any nature whatsoever that di-
rectly, or indirectly through one or more intermediaries, has Control 
of, is Controlled by, or is under common Control with any other Per-
son. All entities that share a Principal are Affiliates. 

(4) Affordability Period--The Affordability Period com-
mences as specified in the Land Use Restriction Agreement (LURA) 
or federal regulation, or commences on the first day of the Compliance 
Period as defined by the Code §42(i)(1), and continues through the 
appropriate program's affordability requirements or termination of the 
LURA, whichever is earlier. The term of the Affordability Period 
shall be imposed by the LURA or other deed restriction and may 
be terminated upon foreclosure or deed in lieu of foreclosure. The 
Department reserves the right to extend the Affordability Period for 
HOME or NSP Developments that fail to meet program requirements. 
During the Affordability Period, the Department shall monitor to 
ensure compliance with programmatic rules as applicable, regulations, 
and Application representations. 

(5) Applicable Percentage--The percentage used to deter-
mine the amount of the Housing Tax Credit for any Development, as 
defined more fully in the Code §42(b). 

(A) For purposes of the Application, the Applicable 
Percentage will be projected at: 

(i) nine percent if such timing is deemed appropriate 
by the Department or if the ability to claim the full 9 percent credit is 
extended by the U.S. Congress prior to March 1, 2016; 

(ii) forty basis points over the current applicable per-
centage for 70 percent present value credits, pursuant to §42(b) of the 
Code for the month in which the Application is submitted to the De-
partment; or 

(iii) fifteen basis points over the current applicable 
percentage for 30 percent present value credits, unless fixed by Con-
gress, pursuant to §42(b) of the Code for the month in which the Ap-
plication is submitted to the Department. 

(B) For purposes of making a credit recommendation 
at any other time, the Applicable Percentage will be based in order of 
priority on: 

(i) the percentage indicated in the Agreement and 
Election Statement, if executed; or 

(ii) the actual applicable percentage as determined 
by the Code §42(b), if all or part of the Development has been placed 
in service and for any buildings not placed in service the percentage 
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will be the actual percentage as determined by the Code §42(b) for the 
most current month; or 

(iii) the percentage as calculated in subparagraph 
(A) of this paragraph if the Agreement and Election Statement has not 
been executed and no buildings have been placed in service. 

(6) Applicant--Means any individual or a group of individ-
uals and any Affiliates who file an Application for funding or tax credits 
subject to the requirements of this chapter or 10 TAC Chapters 11 or 
12 and who may contemplate the later formation of one or more busi-
ness entities, such as a limited partnership, that is to be engaged in the 
ownership of a Development. In administering the application process 
the Department staff will assume that the applicant will be able to form 
any such entities and that all necessary rights, powers, and privileges 
including, but not limited to, site control will be transferable to that en-
tity. The formation of the ownership entity, qualification to do business 
(if needed), and transfer of such rights, powers, and privileges must be 
accomplished as required in this Chapter and 10 TAC Chapters 11 and 
12, as applicable. 

(7) Application Acceptance Period--That period of time 
during which Applications may be submitted to the Department. For 
Tax-Exempt Bond Developments it is the date the Application is 
submitted to the Department. 

(8) Award Letter and Loan Term Sheet--A document that 
may be issued to an awardee of a Direct Loan before the issuance of a 
Commitment and/or Contract which preliminarily sets forth the terms 
and conditions under which the Direct Loan will be made available. 
An Award Letter and Loan Term Sheet will typically be contingent on 
the awardee satisfying certain requirements prior to executing a Com-
mitment and/or Contract. 

(9) Bank Trustee--A federally insured bank with the ability 
to exercise trust powers in the State of Texas. 

(10) Bedroom--A portion of a Unit which is no less than 
100 square feet; has no width or length less than 8 feet; is self contained 
with a door (or the Unit contains a second level sleeping area of 100 
square feet or more); has at least one window that provides exterior 
access; and has at least one closet that is not less than 2 feet deep and 
3 feet wide and high enough to accommodate 5 feet of hanging space. 
A den, study or other similar space that could reasonably function as a 
bedroom and meets this definition is considered a bedroom. 

(11) Breakeven Occupancy--The occupancy level at which 
rental income plus secondary income is equal to all operating expenses, 
including replacement reserves and taxes, and mandatory debt service 
requirements for a Development. 

(12) Building Costs--Cost of the materials and labor for the 
vertical construction or rehabilitation of buildings and amenity struc-
tures. 

(13) Carryover Allocation--An allocation of current year 
tax credit authority by the Department pursuant to the provisions of 
§42(h)(1)(C) of the Code and U.S. Treasury Regulations, §1.42-6. 

(14) Carryover Allocation Agreement--A document issued 
by the Department, and executed by the Development Owner, pursuant 
to §10.402(f) of this chapter (relating to Housing Tax Credit and Tax 
Exempt Bond Developments). 

(15) Cash Flow--The funds available from operations after 
all expenses and debt service required to be paid have been considered. 

(16) Certificate of Reservation--The notice given by the 
Texas Bond Review Board ("TBRB") to an issuer reserving a specific 
amount of the state ceiling for a specific issue of bonds. 

(17) Code--The Internal Revenue Code of 1986, as 
amended from time to time, together with any applicable regulations, 
rules, rulings, revenue procedures, information statements or other 
official pronouncements issued thereunder by the U.S. Department of 
the Treasury or the Internal Revenue Service ("IRS"). 

(18) Code of Federal Regulations ("CFR")--The codifica-
tion of the general and permanent rules and regulations of the federal 
government as adopted and published in the Federal Register. 

(19) Commitment (also referred to as Contract)--A legally 
binding written contract, setting forth the terms and conditions under 
which housing tax credits, loans, grants or other sources of funds or 
financial assistance from the Department will be made available. 

(20) Commitment of Funds--Occurs after the Development 
is approved by the Board and once a Commitment or Award Letter and 
Loan Term Sheet is executed between the Department and Develop-
ment Owner. For Direct Loan Programs, this process is distinct from 
"Committing to a specific local project" as defined in 24 CFR Part 92, 
which may occur when the activity is set up in the disbursement and 
information system established by HUD; known as the Integrated Dis-
bursement and Information System (IDIS). The Department's commit-
ment of funds may not align with commitments made by other financ-
ing parties. 

(21) Committee--See Executive Award and Review Advi-
sory Committee. 

(22) Comparable Unit--A Unit, when compared to the sub-
ject Unit, is similar in net rentable square footage, number of bedrooms, 
number of bathrooms, overall condition, location (with respect to the 
subject Property based on proximity to employment centers, amenities, 
services and travel patterns), age, unit amenities, utility structure, and 
common amenities. 

(23) Competitive Housing Tax Credits ("HTC")--Tax cred-
its available from the State Housing Credit Ceiling. 

(24) Compliance Period--With respect to a building fi-
nanced by Housing Tax Credits, the period of fifteen (15) taxable 
years, beginning with the first taxable year of the credit period pursuant 
to §42(i)(1) of the Code. 

(25) Continuously Occupied--The same household has 
resided in the Unit for at least twelve (12) months. 

(26) Contract--See Commitment. 

(27) Contract Rent--Net rent based upon current and ex-
ecuted rental assistance contract(s), typically with a federal, state or 
local governmental agency. 

(28) Contractor--See General Contractor. 

(29) Control (including the terms "Controlling," "Con-
trolled by," and/or "under common Control with")--The power, ability, 
or authority, acting alone or in concert with others, directly or in-
directly, to manage, direct, superintend, restrict, regulate, govern, 
administer, or oversee. Controlling entities of a partnership include 
the general partners, special limited partners when applicable, but not 
investor limited partners who do not possess other factors or attributes 
that give them Control. Controlling entities of a limited liability 
company include but are not limited to the managers, managing 
members, any members with 10 percent or more ownership of the 
limited liability company, and any members with authority similar 
to that of a general partner in a limited partnership, but not investor 
members who do not possess other factors or attributes that give them 
Control. Controlling individuals or entities of a corporation, including 
non-profit corporations, include voting members of the corporation's 
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board, whether or not any one member did not participate in a par-
ticular decision due to recusal or absence. Multiple Persons may be 
deemed to have Control simultaneously. 

(30) Credit Underwriting Analysis Report--Sometimes re-
ferred to as the "Report." A decision making tool used by the Depart-
ment and Board containing a synopsis and reconciliation of the Appli-
cation information submitted by the Applicant. 

(31) Debt Coverage Ratio ("DCR")--Sometimes referred 
to as the "Debt Coverage" or "Debt Service Coverage." Calculated as 
Net Operating Income for any period divided by scheduled debt service 
required to be paid during the same period. 

(32) Deferred Developer Fee--The portion of the Devel-
oper Fee used as a source of funds to finance the development and con-
struction of the Property. 

(33) Deobligated Funds--The funds released by the Devel-
opment Owner or recovered by the Department canceling a Contract 
or award involving some or all of a contractual financial obligation be-
tween the Department and a Development Owner or Applicant. 

(34) Determination Notice--A notice issued by the Depart-
ment to the Development Owner of a Tax-Exempt Bond Development 
which specifies the Department's determination as to the amount of 
tax credits that the Development may be eligible to claim pursuant to 
§42(m)(1)(D) of the Code. 

(35) Developer--Any Person entering into a contractual re-
lationship with the Owner to provide Developer Services with respect 
to the Development and receiving a fee for such services and any other 
Person receiving any portion of a Developer Fee, whether by subcon-
tract or otherwise, except if the Person is acting as a consultant with no 
Control and receiving less than 10 percent of the total Developer Fee. 
The Developer may or may not be a Related Party or Principal of the 
Owner. 

(36) Developer Fee--Compensation in amounts defined 
in §10.302(e)(7) of this chapter (relating to Underwriting Rules 
and Guidelines) paid by the Owner to the Developer for Developer 
Services inclusive of compensation to a Development Consultant(s), 
Development Team member or any subcontractor that performs De-
veloper Services or provides guaranties on behalf of the Owner will 
be characterized as Developer Fee. 

(37) Developer Services--A scope of work relating to the 
duties, activities and responsibilities for pre-development, develop-
ment, design coordination, and construction oversight of the Property 
generally including but not limited to: 

(A) site selection and purchase or lease contract nego-
tiation; 

(B) identifying and negotiating sources of construction 
and permanent financing, including financing provided by the Depart-
ment; 

(C) coordination and administration of activities, 
including the filing of applications to secure such financing; 

(D) coordination and administration of governmental 
permits, and approvals required for construction and operation; 

(E) selection and coordination of development consul-
tants including architect(s), engineer(s), third-party report providers, 
attorneys, and other design or feasibility consultants; 

(F) selection and coordination of the General Contrac-
tor and construction contract(s); 

(G) construction oversight; 

(H) other consultative services to and for the Owner; 

(I) guaranties, financial or credit support if a Related 
Party; and 

(J) any other customary and similar activities deter-
mined by the Department to be Developer Services. 

(38) Development--A residential rental housing project 
that consists of one or more buildings under common ownership and 
financed under a common plan which has applied for Department 
funds. This includes a project consisting of multiple buildings that 
are located on scattered sites and contain only rent restricted units. 
(§2306.6702) 

(39) Development Consultant or Consultant--Any Person 
(with or without ownership interest in the Development) who provides 
professional or consulting services relating to the filing of an Applica-
tion, or post award documents as required by the program. 

(40) Development Owner (also referred to as "Owner")--
Any Person, General Partner, or Affiliate of a Person who owns or pro-
poses a Development or expects to acquire Control of a Development 
under a purchase contract or ground lease approved by the Department 
and is responsible for performing under the allocation and/or Commit-
ment with the Department. (§2306.6702) 

(41) Development Site--The area, or if scattered site, areas 
on which the Development is proposed and to be encumbered by a 
LURA. 

(42) Development Team--All Persons and Affiliates 
thereof that play a role in the development, construction, rehabilitation, 
management and/or continuing operation of the subject Development, 
including any Development Consultant and Guarantor. 

(43) Direct Loan--Funds provided through the HOME Pro-
gram, Neighborhood Stabilization Program, or Housing Trust Fund or 
other program available through the Department for multifamily de-
velopment. Direct Loans may also include deferred forgivable loans 
or other similar direct funding by the Department, regardless if it is 
required to be repaid. The tax-exempt bond program is specifically ex-
cluded. 

(44) Economically Distressed Area--An area that is in a 
census tract that has a median household income that is 75 percent or 
less of the statewide median household income and in a municipality 
or, if not within a municipality, in a county that has been awarded funds 
under the Economically Distressed Areas Program administered by the 
Texas Water Development Board within the five (5) years ending at the 
beginning of the Application Acceptance Period. Notwithstanding all 
other requirements, for funds awarded to another type of political sub-
division (e.g., a water district), the Development Site must be within 
the jurisdiction of the political subdivision. 

(45) Effective Gross Income ("EGI")--The sum total of all 
sources of anticipated or actual income for a rental Development, less 
vacancy and collection loss, leasing concessions, and rental income 
from employee-occupied units that is not anticipated to be charged or 
collected. 

(46) Efficiency Unit--A Unit without a separately enclosed 
Bedroom designed principally for use by a single person. 

(47) Elderly Development--A Development that is subject 
to an Elderly Limitation or a Development that is subject to an Elderly 
Preference. 

(A) Elderly Limitation Development--A Development 
subject to an "elderly limitation" is a Development that meets the re-
quirements of the Housing for Older Persons Act ("HOPA") under the 
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Fair Housing Act and receives no funding that requires leasing to per-
sons other than the elderly (unless the funding is from a federal program 
for which the Secretary of HUD has confirmed that it may operate as a 
Development that meets the requirements of HOPA); or 

(B) Elderly Preference Development--A property 
receiving HUD funding and certain other types of federal assistance 
is a Development subject to an "elderly preference." A Development 
subject to an Elderly Preference must lease to other populations, 
including in many cases elderly households with children. A property 
that is deemed to be a Development subject to an Elderly Preference 
must be developed and operated in a manner which will enable it to 
serve reasonable foreseeable demand for households with children, 
including, but not limited to, making provision for such in developing 
its unit mix and amenities. 

(48) Eligible Hard Costs--Hard Costs includable in Eligi-
ble Basis for the purposes of determining a Housing Credit Allocation. 

(49) Environmental Site Assessment ("ESA")--An en-
vironmental report that conforms to the Standard Practice for 
Environmental Site Assessments: Phase I Assessment Process (ASTM 
Standard Designation: E 1527) and conducted in accordance with 
§10.305 of this chapter (relating to Environmental Site Assessment 
Rules and Guidelines) as it relates to a specific Development. 

(50) Executive Award and Review Advisory Committee 
("EARAC" also referred to as the "Committee")--The Department 
committee created under Texas Government Code §2306.1112. 

(51) Existing Residential Development--Any Develop-
ment Site which contains existing residential units at any time after 
the beginning of the Application Acceptance Period. 

(52) Extended Use Period--With respect to an HTC build-
ing, the period beginning on the first day of the Compliance Period and 
ending the later of: 

(A) the date specified in the Land Use Restriction 
Agreement; or 

(B) the date which is fifteen (15) years after the close of 
the Compliance Period. 

(53) First Lien Lender--A lender whose lien has first prior-
ity as a matter of law or by operation of a subordination agreement or 
other intercreditor agreement. 

(54) General Contractor (including "Contractor")--One 
who contracts for the construction or rehabilitation of an entire De-
velopment, rather than a portion of the work. The General Contractor 
hires subcontractors, such as plumbing contractors, electrical contrac-
tors, etc., coordinates all work, and is responsible for payment to the 
subcontractors. A prime subcontractor will also be treated as a General 
Contractor, and any fees payable to the prime subcontractor will be 
treated as fees to the General Contractor, in the scenarios described in 
subparagraphs (A) and (B) of this paragraph: 

(A) any subcontractor, material supplier, or equipment 
lessor receiving more than 50 percent of the contract sum in the con-
struction contract will be deemed a prime subcontractor; or 

(B) if more than 75 percent of the contract sum in the 
construction contract is subcontracted to three or fewer subcontractors, 
material suppliers, and equipment lessors, such parties will be deemed 
prime subcontractors. 

(55) General Partner--Any person or entity identified as a 
general partner in a certificate of formation for the partnership that is 
the Development Owner and that Controls the partnership. Where a 
limited liability corporation is the legal structure employed rather than 

a limited partnership, the manager or managing member of that limited 
liability corporation is deemed, for the purposes of these rules, to be 
the functional equivalent of a general partner. 

(56) Governing Body--The elected or appointed body of 
public or tribal officials, responsible for the enactment, implementa-
tion, and enforcement of local rules and the implementation and en-
forcement of applicable laws for its respective jurisdiction. 

(57) Governmental Entity--Includes federal, state or local 
agencies, departments, boards, bureaus, commissions, authorities, and 
political subdivisions, special districts, tribal governments and other 
similar entities. 

(58) Gross Capture Rate--Calculated as the Relevant Sup-
ply divided by the Gross Demand. 

(59) Gross Demand--The sum of Potential Demand from 
the Primary Market Area ("PMA"), demand from other sources, and 
Potential Demand from a Secondary Market Area ("SMA") to the ex-
tent that SMA demand does not exceed 25 percent of Gross Demand. 

(60) Gross Program Rent--Maximum rent limits based 
upon the tables promulgated by the Department's division responsible 
for compliance, which are developed by program and by county 
or Metropolitan Statistical Area ("MSA") or Primary Metropolitan 
Statistical Area ("PMSA") or national non-metro area. 

(61) Guarantor--Any Person that provides, or is anticipated 
to provide, a guaranty for all or a portion of the equity or debt financing 
for the Development. 

(62) HTC Development (also referred to as "HTC Prop-
erty")--A Development subject to an active LURA for Housing Tax 
Credits allocated by the Department. 

(63) HTC Property--See HTC Development. 

(64) Hard Costs--The sum total of Building Costs, Site 
Work costs, Off-Site Construction costs and contingency. 

(65) Historically Underutilized Businesses ("HUB")--An 
entity that is certified as such under Texas Government Code, Chapter 
2161 by the State of Texas. 

(66) Housing Contract System ("HCS")--The electronic in-
formation system established by the Department for tracking, funding, 
and reporting Department Contracts and Developments. The HCS is 
primarily used for Direct Loan Programs administered by the Depart-
ment. 

(67) Housing Credit Allocation--An allocation of Housing 
Tax Credits by the Department to a Development Owner for a spe-
cific Application in accordance with the provisions of this chapter and 
Chapter 11 of this title (relating to Housing Tax Credit Program Qual-
ified Allocation Plan). 

(68) Housing Credit Allocation Amount--With respect to 
a Development or a building within a Development, the amount of 
Housing Tax Credits the Department determines to be necessary for 
the financial feasibility of the Development and its viability as a De-
velopment throughout the Affordability Period and which the Board 
allocates to the Development. 

(69) Housing Quality Standards ("HQS")--The property 
condition standards described in 24 CFR §982.401. 

(70) Initial Affordability Period--The Compliance Period 
or such longer period as shall have been elected by the Owner as the 
minimum period for which Units in the Development shall be retained 
for low-income tenants and rent restricted, as set forth in the LURA. 
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(71) Integrated Disbursement and Information System 
("IDIS")--The electronic grants management information system 
established by HUD to be used for tracking and reporting HOME 
funding and progress and which may be used for other sources of 
funds as established by HUD. 

(72) Land Use Restriction Agreement ("LURA")--An 
agreement, regardless of its title, between the Department and the De-
velopment Owner which is a binding covenant upon the Development 
Owner and successors in interest, that, when recorded, encumbers the 
Development with respect to the requirements of the programs for 
which it receives funds. (§2306.6702) 

(73) Low-Income Unit--A Unit that is intended to be re-
stricted for occupancy by an income eligible household, as defined by 
the Department utilizing its published income limits. 

(74) Managing General Partner--A general partner of a 
partnership (or, as provided for in paragraph (55) of this subsection, 
its functional equivalent) that is vested with the authority to take 
actions that are binding on behalf of the partnership and the other 
partners. The term Managing General Partner can also refer to a 
manager or managing member of a limited liability company where 
so designated to bind the limited liability company and its members 
under its Agreement or any other person that has such powers in fact, 
regardless of their organizational title. 

(75) Market Analysis--Sometimes referred to as "Market 
Study." An evaluation of the economic conditions of supply, demand 
and rental rates conducted in accordance with §10.303 of this chapter 
(relating to Market Analysis Rules and Guidelines) as it relates to a 
specific Development. 

(76) Market Analyst--A real estate appraiser or other pro-
fessional familiar with the subject property's market area who prepares 
a Market Analysis. 

(77) Market Rent--The achievable rent at the subject Prop-
erty for a unit without rent and income restrictions determined by the 
Market Analyst or Underwriter after adjustments are made to actual 
rents on Comparable Units to account for differences in net rentable 
square footage, functionality, overall condition, location (with respect 
to the subject Property based on proximity to primary employment cen-
ters, amenities, services and travel patterns), age, unit amenities, utility 
structure, and common area amenities. The achievable rent conclusion 
must also consider the proportion of market units to total units proposed 
in the subject Property. 

(78) Market Study--See Market Analysis. 

(79) Material Deficiency--Any deficiency in an Applica-
tion or other documentation that exceeds the scope of an Administra-
tive Deficiency. May include a group of Administrative Deficiencies 
that, taken together, create the need for a substantial re-assessment or 
reevaluation of the Application. 

(80) Multifamily Programs Procedures Manual--The man-
ual produced and amended from time to time by the Department which 
reiterates and implements the rules and provides guidance for the filing 
of multifamily related documents. 

(81) Net Operating Income ("NOI")--The income remain-
ing after all operating expenses, including replacement reserves and 
taxes that have been paid. 

(82) Net Program Rent--Calculated as Gross Program Rent 
less Utility Allowance. 

(83) Net Rentable Area ("NRA")--The unit space that is 
available exclusively to the tenant and is typically heated and cooled 

by a mechanical HVAC system. NRA is measured to the outside of the 
studs of a unit or to the middle of walls in common with other units. 
NRA does not include common hallways, stairwells, elevator shafts, 
janitor closets, electrical closets, balconies, porches, patios, or other 
areas not actually available to the tenants for their furnishings, nor does 
NRA include the enclosing walls of such areas. 

(84) Non-HTC Development--Sometimes referred to as 
Non-HTC Property. Any Development not utilizing Housing Tax 
Credits or Exchange funds. 

(85) Notice of Funding Availability ("NOFA")--A notice 
issued by the Department that announces funding availability, usually 
on a competitive basis, for multifamily rental programs requiring Ap-
plication submission from potential Applicants. 

(86) Off-Site Construction--Improvements up to the De-
velopment Site such as the cost of roads, water, sewer, and other utili-
ties to provide access to and service the Site. 

(87) Office of Rural Affairs--An office established within 
the Texas Department of Agriculture; formerly the Texas Department 
of Rural Affairs. 

(88) One Year Period ("1YP")--The period commencing on 
the date on which the Department and the Owner agree to the Quali-
fied Contract price in writing and continuing for twelve (12) calendar 
months. 

(89) Owner--See Development Owner. 

(90) Person--Without limitation, any natural person, cor-
poration, partnership, limited partnership, joint venture, limited liabil-
ity company, trust, estate, association, cooperative, government, po-
litical subdivision, agency or instrumentality or other organization or 
entity of any nature whatsoever, and shall include any group of Per-
sons acting in concert toward a common goal, including the individual 
members of the group. 

(91) Persons with Disabilities--With respect to an individ-
ual, means that such person has: 

(A) a physical or mental impairment that substantially 
limits one or more major life activities of such individual; 

(B) a record of such an impairment; or 

(C) is regarded as having such an impairment, to in-
clude persons with severe mental illness and persons with substance 
abuse disorders. 

(92) Physical Needs Assessment--See Property Condition 
Assessment. 

(93) Place--An area defined as such by the United States 
Census Bureau, which, in general, includes an incorporated city, town, 
or village, as well as unincorporated areas know as census designated 
places. The Department may provide a list of Places for reference. 

(94) Post Carryover Activities Manual--The manual pro-
duced and amended from time to time by the Department which ex-
plains the requirements and provides guidance for the filing of post-car-
ryover activities, or for Tax Exempt Bond Developments, the require-
ments and guidance for post Determination Notice activities. 

(95) Potential Demand--The number of income-eligible, 
age-, size-, and tenure-appropriate target households in the designated 
market area at the proposed placement in service date. 

(96) Primary Market--Sometimes referred to as "Primary 
Market Area." The area defined by the Market Analyst as described in 
§10.303 of this chapter from which a proposed or existing Develop-

ADOPTED RULES January 1, 2016 41 TexReg 135 



ment is most likely to draw the majority of its prospective tenants or 
homebuyers. 

(97) Primary Market Area ("PMA")--See Primary Market. 

(98) Principal--Persons that will exercise Control (which 
includes voting board members pursuant to §10.3(a)(29) of this chap-
ter) over a partnership, corporation, limited liability company, trust, or 
any other private entity. In the case of: 

(A) partnerships, Principals include all General Part-
ners, special limited partners, and Principals with ownership interest; 

(B) corporations, Principals include any officer autho-
rized by the board of directors, regardless of title, to act on behalf of 
the corporation, including but not limited to the president, vice pres-
ident, secretary, treasurer, and all other executive officers, and each 
stock holder having a 10 percent or more interest in the corporation, 
and any individual who has Control with respect to such stock holder; 
and 

(C) limited liability companies, Principals include all 
managers, managing members, members having a 10 percent or more 
interest in the limited liability company, any individual Controlling 
such members, or any officer authorized to act on behalf of the lim-
ited liability company. 

(99) Pro Forma Rent--For a restricted Unit, the lesser of 
the Net Program Rent or the Market Rent. For an unrestricted unit, 
the Market Rent. Contract Rents, if applicable, will be used as the Pro 
Forma Rent. 

(100) Property--The real estate and all improvements 
thereon which are the subject of the Application (including all items of 
personal property affixed or related thereto), whether currently existing 
or proposed to be built thereon in connection with the Application. 

(101) Property Condition Assessment ("PCA")--Some-
times referred to as "Physical Needs Assessment," "Project Capital 
Needs Assessment," or "Property Condition Report." The PCA pro-
vides an evaluation of the physical condition of an existing Property 
to evaluate the immediate cost to rehabilitate and to determine costs of 
future capital improvements to maintain the Property. The PCA must 
be prepared in accordance with §10.306 of this chapter (relating to 
Property Condition Assessment Guidelines) as it relates to a specific 
Development. 

(102) Qualified Contract ("QC")--A bona fide contract to 
acquire the non-low-income portion of the building for fair market 
value and the low-income portion of the building for an amount not 
less than the Applicable Fraction (specified in the LURA) of the calcu-
lation as defined within §42(h)(6)(F) of the Code. 

(103) Qualified Contract Price ("QC Price")--Calculated 
purchase price of the Development as defined within §42(h)(6)(F) of 
the Code and as further delineated in §10.408 of this chapter (relating 
to Qualified Contract Requirements). 

(104) Qualified Contract Request ("Request")--A request 
containing all information and items required by the Department relat-
ing to a Qualified Contract. 

(105) Qualified Entity--Any entity permitted under 
§42(i)(7)(A) of the Code and any entity controlled by such qualified 
entity. 

(106) Qualified Nonprofit Development--A Development 
which meets the requirements of §42(h)(5) of the Code, includes the re-
quired involvement of a Qualified Nonprofit Organization, and is seek-
ing Competitive Housing Tax Credits. 

(107) Qualified Nonprofit Organization--An organization 
that meets the requirements of §42(h)(5)(C) of the Code for all pur-
poses, and for an allocation in the nonprofit set-aside or subsequent 
transfer of the property, meets the requirements of Texas Government 
Code §2306.6706, and §2306.6729, and §42(h)(5) of the Code. 

(108) Qualified Purchaser--Proposed purchaser of the De-
velopment who meets all eligibility and qualification standards stated 
in the Qualified Allocation Plan of the year the Request is received, 
including attending, or assigning another individual to attend, the De-
partment's Property Compliance Training. 

(109) Reconstruction--The demolition of one or more resi-
dential buildings in an Existing Residential Development and the con-
struction of an equal number of units or less on the Development Site. 
At least one unit must be reconstructed in order to qualify as Recon-
struction. 

(110) Rehabilitation--The improvement or modification of 
an Existing Residential Development through alteration, incidental ad-
dition or enhancement. The term includes the demolition of an Ex-
isting Residential Development and the Reconstruction of a Develop-
ment on the Development Site, but does not include Adaptive Reuse. 
(§2306.004(26-a)) More specifically, Rehabilitation is the repair, re-
furbishment and/or replacement of existing mechanical and structural 
components, fixtures and finishes. Rehabilitation will correct deferred 
maintenance, reduce functional obsolescence to the extent possible and 
may include the addition of: energy efficient components and appli-
ances, life and safety systems; site and resident amenities; and other 
quality of life improvements typical of new residential Developments. 

(111) Related Party--As defined in Texas Government 
Code, §2306.6702. 

(112) Relevant Supply--The supply of Comparable Units 
in proposed and Unstabilized Developments targeting the same popu-
lation including: 

(A) the proposed subject Units; 

(B) Comparable Units in another proposed develop-
ment within the PMA with a priority Application over the subject, 
based on the Department's evaluation process described in §10.201(6) 
of this chapter (relating to Procedural Requirements for Application 
Submission) that may not yet have been presented to the Board for 
consideration of approval; 

(C) Comparable Units in previously approved but Un-
stabilized Developments in the PMA; and 

(D) Comparable Units in previously approved but Un-
stabilized Developments in the Secondary Market Area (SMA), in the 
same proportion as the proportion of Potential Demand from the SMA 
that is included in Gross Demand. 

(113) Report--See Credit Underwriting Analysis Report. 

(114) Request--See Qualified Contract Request. 

(115) Reserve Account--An individual account: 

(A) created to fund any necessary repairs for a multi-
family rental housing Development; and 

(B) maintained by a First Lien Lender or Bank Trustee. 

(116) Right of First Refusal ("ROFR")--An Agreement to 
provide a right to purchase the Property to a Qualified Entity with pri-
ority to that of any other buyer at a price whose formula is prescribed 
in the LURA. 

(117) Rural Area--
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(A) A Place that is located: 

(i) outside the boundaries of a primary metropolitan 
statistical area or a metropolitan statistical area; or 

(ii) within the boundaries of a primary metropolitan 
statistical area or a metropolitan statistical area, if the statistical area 
has a population of 25,000 or less and does not share a boundary with 
an urban area 

(B) For areas not meeting the definition of a Place, the 
designation as a Rural Area or Urban Area is assigned in accordance 
with §10.204(5)(A) of this chapter (relating to Required Documenta-
tion for Application Submission) or as requested in accordance with 
§10.204(5)(B). 

(118) Secondary Market--Sometimes referred to as "Sec-
ondary Market Area." The area defined by the Qualified Market Ana-
lyst as described in §10.303 of this chapter. 

(119) Secondary Market Area ("SMA")--See Secondary 
Market. 

(120) Single Room Occupancy ("SRO")--An Efficiency 
Unit that meets all the requirements of a Unit except that it may, but 
is not required, to be rented on a month to month basis to facilitate 
Transitional Housing. Buildings with SRO Units have extensive living 
areas in common and are required to be Supportive Housing and 
include the provision for substantial supports from the Development 
Owner or its agent on site. 

(121) Site Control--Ownership or a current contract or se-
ries of contracts, that meets the requirements of §10.204(10) of this 
chapter, that is legally enforceable giving the Applicant the ability, not 
subject to any legal defense by the owner, to develop a Property and 
subject it to a LURA reflecting the requirements of any awards of as-
sistance it may receive from the Department. 

(122) Site Work--Materials and labor for the horizontal 
construction generally including excavation, grading, paving, under-
ground utilities, and site amenities. 

(123) State Housing Credit Ceiling--The aggregate amount 
of Housing Credit Allocations that may be made by the Department 
during any calendar year, as determined from time to time by the 
Department in accordance with applicable federal law, including 
§42(h)(3)(C) of the Code, and Treasury Regulation §1.42-14. 

(124) Sub-Market--An area defined by the Underwriter 
based on general overall market segmentation promulgated by market 
data tracking and reporting services from which a proposed or existing 
Development is most likely to draw the majority of its prospective 
tenants or homebuyers. 

(125) Supportive Housing--Residential rental develop-
ments intended for occupancy by individuals or households in need of 
specialized and specific non-medical services in order to maintain in-
dependent living. Supportive housing developments generally include 
established funding sources outside of project cash flow that require 
certain populations be served and/or certain services provided. The 
developments are expected to be debt free or have no permanent fore-
closable or noncash flow debt. A Supportive Housing Development 
financed with tax-exempt bonds with a project based rental assistance 
contract for a majority of the Units may be treated as Supportive 
Housing under all subchapters of this chapter, except Subchapter D of 
this chapter (relating to Underwriting and Loan Policy). If the bonds 
are expected to be redeemed upon construction completion, placement 
in service or stabilization and no other permanent debt will remain, 
the Supportive Housing Development may be treated as Supportive 

Housing under Subchapter D of this chapter. The services offered 
generally include case management and address special attributes of 
such populations as Transitional Housing for homeless and at risk of 
homelessness, persons who have experienced domestic violence or 
single parents or guardians with minor children. 

(126) TDHCA Operating Database--Sometimes referred to 
as "TDHCA Database." A consolidation of recent actual income and 
operating expense information collected through the Department's An-
nual Owner Financial Certification process, as required and described 
in Subchapter F of this chapter (relating to Compliance Monitoring), 
and published on the Department's web site (www.tdhca.state.tx.us). 

(127) Target Population--The designation of types of hous-
ing populations shall include Elderly Developments, and those that are 
entirely Supportive Housing. All others will be considered to serve 
general populations without regard to any subpopulations. An existing 
Development that has been designated as a Development serving the 
general population may not change to become an Elderly Development 
without Board approval. 

(128) Tax-Exempt Bond Development--A Development 
requesting or having been awarded Housing Tax Credits and which 
receives a portion of its financing from the proceeds of tax-exempt 
bonds which are subject to the state volume cap as described in 
§42(h)(4) of the Code, such that the Development does not receive 
an allocation of tax credit authority from the State Housing Credit 
Ceiling. 

(129) Tax-Exempt Bond Process Manual--The manual 
produced and amended from time to time by the Department which 
explains the process and provides guidance for the filing of a Housing 
Tax Credit Application utilizing Tax-Exempt Bonds. 

(130) Third Party--A Person who is not: 

(A) an Applicant, General Partner, Developer, or Gen-
eral Contractor; or 

(B) an Affiliate to the Applicant, General Partner, De-
veloper or General Contractor; or 

(C) anyone receiving any portion of the administration, 
contractor or Developer fees from the Development; or 

(D) any individual that is an executive officer or mem-
ber of the governing board or has greater than 10 percent ownership 
interest in any of the entities are identified in subparagraphs (A) - (C) 
of this paragraph. 

(131) Total Housing Development Cost--The sum total of 
the acquisition cost, Hard Costs, soft costs, Developer fee and General 
Contractor fee incurred or to be incurred through lease-up by the De-
velopment Owner in the acquisition, construction, rehabilitation, and 
financing of the Development. 

(132) Transitional Housing--A Supportive Housing devel-
opment that includes living Units with more limited individual kitchen 
facilities and is: 

(A) used exclusively to facilitate the transition of home-
less individuals and those at-risk of becoming homeless, to independent 
living within twenty-four (24) months; and 

(B) is owned by a Development Owner that includes a 
governmental entity or a qualified non-profit which provides temporary 
housing and supportive services to assist such individuals in, among 
other things, locating and retaining permanent housing. The limited 
kitchen facilities in individual Units must be appropriately augmented 
by suitable, accessible shared or common kitchen facilities. 
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(133) U.S. Department of Agriculture ("USDA")--Texas 
Rural Development Office ("TRDO") serving the State of Texas. 

(134) U.S. Department of Housing and Urban Develop-
ment ("HUD")-regulated Building--A building for which the rents and 
utility allowances of the building are reviewed by HUD. 

(135) Underwriter--The author(s) of the Credit Underwrit-
ing Analysis Report. 

(136) Uniform Multifamily Application Templates--The 
collection of sample resolutions and form letters, produced by the 
Department, as may be required under this chapter, Chapter 11 and 
Chapter 12 of this title that may be used, (but are not required to be 
used), to satisfy the requirements of the applicable rule. 

(137) Uniform Physical Condition Standards ("UPCS")-
-As developed by the Real Estate Assessment Center of HUD. 

(138) Unit--Any residential rental unit in a Development 
consisting of an accommodation, including a single room used as an 
accommodation on a non-transient basis, that contains complete phys-
ical facilities and fixtures for living, sleeping, eating, cooking and san-
itation. 

(139) Unit Type--Units will be considered different Unit 
Types if there is any variation in the number of bedroom, bathrooms or 
a square footage difference equal to or more than 120 square feet. For 
example: A two Bedroom/one bath Unit is considered a different Unit 
Type than a two Bedroom/two bath Unit. A three Bedroom/two bath 
Unit with 1,000 square feet is considered a different Unit Type than 
a three Bedroom/two bath Unit with 1,200 square feet. A one Bed-
room/one bath Unit with 700 square feet will be considered an equiv-
alent Unit Type to a one Bedroom/one bath Unit with 800 square feet. 

(140) Unstabilized Development--A development with 
Comparable Units that has been approved for funding by the Depart-
ment's Board of Directors or is currently under construction or has not 
maintained a 90 percent occupancy level for at least twelve (12) con-
secutive months following construction completion. A development 
may be deemed stabilized by the Underwriter based on factors relating 
to a development's lease-up velocity, Sub-Market rents, Sub-Market 
occupancy trends and other information available to the Underwriter. 
The Market Analyst may not consider such development stabilized in 
the Market Study. 

(141) Urban Area--A Place that is located within the 
boundaries of a primary metropolitan statistical area or a metropolitan 
statistical area other than a Place described by paragraph (116)(A)(ii) 
of this subsection. For areas not meeting the definition of a Place, the 
designation as a Rural Area or Urban Area is assigned in accordance 
with §10.204(5) of this chapter. 

(142) Utility Allowance--The estimate of tenant-paid 
utilities made in accordance with Treasury Regulation, §1.42-10 and 
§10.614 of this chapter (relating to Utility Allowances). 

(143) Work Out Development--A financially distressed 
Development for which the Owner and/or a primary financing par-
ticipant is seeking a change in the terms of Department funding or 
program restrictions. 

(b) Request for Staff Determinations. Where the definitions 
of Development, Development Site, New Construction, Rehabilitation, 
Reconstruction, Adaptive Reuse, and Target Population fail to account 
fully for the activities proposed in an Application, an Applicant may 
request and Department staff may provide a determination to an Appli-
cant explaining how staff will review an Application in relation to these 
specific terms and their usage within the applicable rules. Such request 
must be received by the Department prior to submission of the pre-ap-

plication (if applicable to the program) or Application (if no pre-appli-
cation was submitted). Staff's determination may take into account the 
purpose of or policies addressed by a particular rule or requirement, 
materiality of elements, substantive elements of the development plan 
that relate to the term or definition, the common usage of the particular 
term, or other issues relevant to the rule or requirement. All such deter-
minations will be conveyed in writing. If the determination is finalized 
after submission of the pre-application or Application, the Department 
may allow corrections to the pre-application or the Application that 
are directly related to the issues in the determination. It is an Appli-
cant's sole responsibility to request a determination and an Applicant 
may not rely on any determination for another Application regardless 
of similarities in a particular fact pattern. For any Application that 
does not request and subsequently receive a determination, the defi-
nitions and applicable rules will be applied as used and defined herein. 
Such a determination is intended to provide clarity with regard to Ap-
plications proposing activities such as: scattered site development or 
combinations of construction activities (e.g., Rehabilitation with some 
New Construction). An Applicant may appeal a determination for their 
Application if the determination provides for a treatment that relies on 
factors other than the explicit definition. A Board determination or a 
staff determination not timely appealed cannot be further appealed or 
challenged. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505711 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

SUBCHAPTER B. SITE AND DEVELOPMENT 
REQUIREMENTS AND RESTRICTIONS 
10 TAC §10.101 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 10, Uniform 
Multifamily Rules Subchapter B §10.101, concerning Site and 
Development Requirements and Restrictions without changes 
to the proposed text as published in the September 25, 2015, 
issue of the Texas Register (40 TexReg 6404) and will not be 
republished. 

REASONED JUSTIFICATION. The Department finds that the 
purpose of the repeal is to replace the sections with a new rule 
that encompasses all funding made available to multifamily pro-
grams. Accordingly, the repeal provides for consistency and 
minimizes repetition among the programs. 

The Department accepted public comments between Septem-
ber 25, 2015 and October 15, 2015. Comments regarding the 
repeal were accepted in writing and by fax. No comments were 
received concerning the repeal. 

The Board approved the final order adopting the repeal on 
November 12, 2015. 
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STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is adopted pur-
suant to Texas Government Code §2306.67022, which specifi-
cally authorizes the Department to adopt a qualified allocation 
plan. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505708 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

10 TAC §10.101 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10, Subchapter B, 
§10.101, concerning Site and Development Restrictions and Re-
quirements, with changes to the proposed text as published in 
the September 25, 2015, issue of the Texas Register (40 TexReg 
6405). 

REASONED JUSTIFICATION. The Department finds that the 
adoption of the section will result in a more consistent approach 
to governing multifamily activity and to the awarding of funding 
or assistance through the Department and to minimize repetition. 
The comments and responses include both administrative clar-
ifications and corrections to the Uniform Multifamily Rule based 
on the comments received. After each comment title, numbers 
are shown in parentheses. These numbers refer to the person 
or entity that made the comment as reflected at the end of the 
reasoned response. If comment resulted in recommended lan-
guage changes to the Uniform Multifamily Rule as presented to 
the Board in September, such changes are indicated. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

Public comments were accepted through October 15, 2015, with 
comments received from (1) Foundation Communities, (3) Texas 
Affiliation of Affordable Housing Providers, (4) Alyssa Carpen-
ter, (5) Palladium USA, (6) Chris Boone, City of Beaumont, (21) 
Structure Development, (22) Cynthia Bast, Locke Lord, (23) New 
Hope Housing, (24) Mary Henderson, (28) Arx Advantage, LLC, 
(30) Housing Lab by BETCO, (31) Marque Real Estate Con-
sultants, (32) Texas Appleseed/Texas Low Income Housing In-
formation Service, (34) Barry Palmer, Coats Rose, (36) Texas 
Coalition of Affordable Developers, (38) National Housing Trust, 
(43) Kim Schwimmer, (45) Pedcor Investments, (49) National 
Church Residences. 

1. §10.101(a)(2) - Subchapter B - Mandatory Community Assets 
(3), (4), (5), (21), (22), (24), (28), (30), (43), (44), (45), (49) 

COMMENT SUMMARY: Commenter (22) stated the new 
parenthetical under subparagraph (D) seemed odd, without 
meaningful purpose and suggested it be removed because 

some small retail establishments understandably require that 
minor children must be accompanied by an adult. Commenter 
(22) requested clarification for those assets listed under sub-
paragraph (L), specifically, whether the community organization 
needed to have its own physical facility, like a meeting lodge or if 
the Kiwanis or Rotary Club meets at a local restaurant whether 
that would then qualify the application to receive points under 
both subparagraphs (F) and (L)? Commenter (22) requested 
clarification as to whether subparagraph (N) could include retail 
postal service establishments like a FedEx/Kinkos. Commenter 
(3), (4), (5), (24), (28), (30), (43), (44) requested that religious 
institutions be reinstated in the list of community assets not only 
because of the spiritual and emotional needs of its members, 
but because of the supportive public services they provide to the 
community including, day care, meals on wheels, counseling, 
food pantries, seminars on health and finances and emergency 
funds for items such as rent, utilities, medical expenses or car 
repairs. Commenter (4) requested dentistry medical offices, 
optometry medical offices and physician offices that are not 
general practice be reinstated to the list of community assets. 
Commenter (4) argued that the residents of HTC developments 
should be receiving regular dental and optometry care. Com-
menter (21) asserted that schools should count as an asset 
for elderly limitation developments because of the volunteer 
opportunities they provide, in addition to open space offered for 
recreation, fitness and social interaction; they are places to hold 
community meetings and even vote. Commenter (45), while 
they believed it was appropriate to remove proximity to a grocery 
store, pharmacy and urgent care facility as a threshold item, 
still believed it to be appropriate to single out certain amenities 
as being more important to tenants than others. Commenter 
(45) proposed the following modification to this section on that 
basis: "(2) Mandatory Community Assets. Development Sites 
must be located within an appropriate distance of community 
assets described in subparagraph (B) of this paragraph to 
qualify for at least the minimum number of points required in 
accordance with clauses (i) - (iii) of this subparagraph. Only 
one community asset of each type listed will count towards the 
number of assets required. These do not need to be in separate 
facilities to be considered for points. A map must be included 
identifying the Development Site and the location of each of the 
community assets by name. All assets must exist or be under 
active construction, post pad (e.g. framing the structure) by 
the date the Application is submitted: New Construction in an 
Urban Area must qualify for eight (8) points; New Construction 
in a Rural Area must qualify for six (6) points; Rehabilitation 
Development (in either Urban or Rural areas) must qualify for 
five (5) points. (B) The community assets and respective point 
values are set out in clauses (i) - (xxxi) of this subparagraph. 
Some amenities may be restricted for Applicants proposing 
a specific Target Population or in an Urban or Rural area. (i) 
within one mile of full service grocery store (3 points); (ii) within 
two miles of a full service grocery store (2 points); (iii) For Appli-
cations proposing to serve the General Population, within three 
miles of a full service grocery store (1 point); (iv) within one mile 
of a pharmacy (3 points); (v) within two miles of a pharmacy 
(2 points); (vi) within three miles of a pharmacy (1 point); (vii) 
within one mile of an urgent care facility (3 points); (viii) within 
two miles of an urgent care facility (2 points); (ix) within three 
miles of an urgent care facility (1 point); (x) for Applications 
in a Rural Area, within two miles of a public school (1 point); 
(xi) for Applications proposing to serve the General population, 
within 1/2 mile of a public school (2 points); (xii) within one mile 
of a public school (1 point); (xiii) for Applications proposing to 
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be an Elderly Development, within one mile of a senior center 
accessible to the general public (2 points); (xiv) within 1/2 
mile of a designated public transportation stop at which public 
transportation (not including "on demand" transportation) stops 
on a regular, scheduled basis; a site's eligibility for on demand 
transportation does not meet this requirement. However, acces-
sible transportation provided at no cost to the tenant when the 
Property Management Office is open, such as cab vouchers or 
a specialized van on-site, to a bus or other public transit stop, 
does qualify (1 point); (xv) For Applications in an Urban Area, 
within one mile, and for Applications in a Rural Area, within two 
miles of any of the community assets listed in subclauses (I) -
(XIV) of this clause (1 point): (I) convenience store/mini-market; 
(II) department or retail merchandise store; (III) bank/credit 
union; (IV) restaurant (including fast food, but not including 
establishments that are primarily bars and serve food as an 
incidental item); (V) indoor public recreation facilities, such 
as, community centers and libraries accessible to the general 
public; (VI) outdoor public recreation facilities such as parks, 
golf courses, and swimming pools accessible to the general 
public; (VII) medical offices (physician, dentistry, optometry) or 
hospital/medical clinic; (VIII) religious institutions; (IX) commu-
nity, civic or service organizations, such as Kiwanis or Rotary 
Club; (X) post office; (XI) city hall; (XII) county courthouse; (XIII) 
fire station; or (XIV) police station. 

STAFF RESPONSE: In response to commenter (22) staff modi-
fied option (D) to provide additional clarification on types of retail 
that would not be appropriate under this item. With respect to 
community, civic or service organizations that hold their meet-
ings at a restaurant, staff noted that the opening paragraph of 
this section states that the assets do not need to be in separate 
facilities to be considered for points; therefore, this could con-
ceivably count for points under (F) and (L). However, in holding 
meetings at a restaurant the organization would need to have 
some regular and/or permanent presence there in the form of 
signage reflecting the regular meeting times, a lease, or other ap-
propriate documentation that reflects a regular presence. Staff 
did not believe that a FedEx or Kinkos would qualify for points 
as a post office; however, could technically be considered retail. 
In response to commenters (3), (4), (5), (24), (28), (30), (43), 
(44), staff believed that this could be incorporated into an existing 
community asset and modified the item accordingly: "(L) com-
munity, civic or service organizations that provide regular and re-
occurring services available to the entire community (this could 
include religious organizations or organizations like a Kiwanis or 
Rotary Club);" In response to commenter (4) staff included den-
tist and optometrist under the medical office option. In response 
to commenter (21) staff agreed that services provided at pub-
lic schools could be considered a community asset, regardless 
of the population served, and modified this option accordingly. 
In response to commenter (45), staff appreciated the suggested 
modification by which various community assets may be con-
sidered. Staff believed that the proposed rule more closely fol-
lows the policies and priorities of the Board than the commenter's 
proposed changes, and that the extent of the nature and scope 
of commenters proposed changes would require renewing the 
rule-making process and re-publication prior to adoption. 

BOARD RESPONSE: Accepted staff's recommendation. 

2. §10.101(a)(3) - Subchapter B - Undesirable Site Features (4), 
(6), (32) 

COMMENT SUMMARY: Commenter (32) indicated that the dis-
tances between a site and the undesirable land uses relating to 

junkyards, heavy industrial and landfills are inadequate to pro-
tect tenants from harm and further asserted that the potential 
harm from these site uses is far greater than that of a sexu-
ally-oriented business, yet all need to be more than 300 ft from 
the development site. Moreover, commenter (32) stated that the 
500 ft distance to a manufacturing or fuel storage facility is un-
acceptably small considering a fuel tank explosion would impact 
an area much larger and airborne emissions from manufacturing 
plants would also spread beyond the 500 ft radius. Commenter 
(32) expressed concern regarding the reduction in distance be-
tween a development site and an active railroad track to 100 
feet considering that a commuter train derailment has the poten-
tial to cause damage well beyond this. Commenter (32) believed 
that trains carrying hazardous materials present an even greater 
risk, including crude oil, and the risk of oil spills. Commenter (4) 
argued that the modification to subparagraph (D) regarding "ca-
pable of refining" makes the item further reaching and requested 
clarification as to why the 2 mile limitation was chosen and for 
what purpose because it redlines significant portions of places, 
such as Texas City and La Marque for no apparent reason. Com-
menter (4) further asserted that if the concern was explosion risk, 
then a more appropriate solution would be to require HUD blast 
zone calculations and recommended the following modification: 
"(D) Development Sites located within 2 miles of potentially haz-
ardous uses such as nuclear plants or refineries capable of re-
fining more than 100,000 barrels of oil daily unless the Applicant 
provides evidence of HUD blast zone calculations based on the 
distance to refinery features and is located outside such blast 
zone and/or has proposed appropriate remediation;" Similarly, 
commenter (6) expressed concern over the limitation in subpara-
graph (D) and requested the distance be modified from 2 miles 
to 1.5 miles considering the extent of the petro-chemical and in-
dustrial base of the economy and that if not changed it would 
preclude much of their downtown from being re-developed. 

STAFF RESPONSE: In response to commenter (32) regarding 
distances to certain undesirable site features relative to others, 
concerns were raised; however, no specific or supported alter-
native distances were recommended. In evaluating these com-
ments in conjunction with those from commenter (4), (6) staff 
believed there can be changes to this section that defer to regu-
lations already in place, appropriate distances relative to housing 
and appropriate mitigation as may be applicable in the future. 

BOARD RESPONSE: Accepted staff's recommendation. 

3. §10.101(a)(4) - Subchapter B - Undesirable Neighborhood 
Characteristics (1), (3), (21), (22), (23), (30), (31), (32), (34), 
(35), (49), (51) 

COMMENT SUMMARY: Commenter (1), (23), (49), (51) ex-
pressed concern over the use of neighborhoodscout.com by 
which to base policy decisions considering its proprietary soft-
ware and therefore unknown as to how it collects, analyzes and 
reports data across a city. Because of concerns over inaccurate 
data commenter (1), (23), (34), (49), (51) requested the Depart-
ment not rely on use of this website for its multifamily programs 
and commenter (23) further indicated that the subscription 
service is costly at $40/month. Commenter (34) requested the 
language used in with respect to crime in the 2015 rules be 
used instead because it at least provided alternatives that could 
be used to counter that of neighborhoodscout.com. Commenter 
(3), (23) suggested that because neighborhoodscout.com pro-
vides inconsistent results, applicants should have the option of 
obtaining statistics directly from the police department and only 
in instances where such statistics are difficult then neighbor-
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hoodscout.com can be used. Commenter (3), (23), (35), (49) 
recommended the following modification: "(ii) The Development 
Site is located in an Urban Area and the rate of violent crimes 
for the police beat as reported by the local police department 
is greater than 18 per 1,000 persons (annually) or as reported 
on neighborhoodscout.com." Commenter (21) offered similar 
recommended language:"(ii) The Development Site is located 
in a census tract or within 1,000 feet of any census tract in an 
Urban Area and the rate of Part I violent crime is greater than 
18 per 1,000 persons (annually) as reported on neighborhood-
scout.com or other local-data source such as precinct reports." 
Commenter (3), (31), (34) recommended section (iii) regarding 
blighted structures be deleted on the basis that the concept 
of blight is too subjective to administer in a consistent way. 
Commenter (31), (34) further noted that this criteria may result in 
the ineligibility of sites in high opportunity areas or revitalization 
areas that are rapidly improving simply due to the presence 
of a de minimis number of blighted structures. Commenter 
(35) also requested the blight restriction be removed on the 
basis that bad housing conditions are a reason to invest in an 
area and that the Legislature affirmed that as a priority of the 
state through creation of the At-Risk set-aside. Commenter 
(35) further asserted that consistent with the Supreme Court 
decision, the Department may make awards in neighborhoods 
when there is a valid governmental interest for those allocation 
decisions and that ameliorating blight and bad housing condi-
tions is a valid, and perhaps the best, according to commenter 
(35), justifications for investing in a neighborhood. 

Commenter (3), (30), (31), (34), (49), (51) suggested section (iv) 
regarding schools that have not Met Standard be deleted on the 
basis that certain school districts in larger urban areas struggle 
to meet the new standards because they are indeed new stan-
dards. Commenter (3), (31), (34) further asserted that while the 
inference of undesirable neighborhood characteristics is rebut-
table, this rule will cause additional administrative burden both 
for the program participants and the program staff. Commenter 
(30) inquired as to what actions, documentation and timelines 
would be acceptable submissions by the applicant to mitigate 
schools that do not have the Met Standard rating and provided 
as an example, if TEA and/or the school in question shared 
what their plan of action is bringing the rating up to Met Stan-
dard and it will take five years to accomplish most of the outlined 
actions in the plan, would that be acceptable to resolve the is-
sue, or whether the mitigation plan have to resolve all issues 
by the Placed in Service date. Commenter (23), (49), (51) sim-
ilarly requested that schools that do not achieve the Met Stan-
dard rating be removed, or at least take into account supportive 
housing developments that only lease to adults, who have no 
children with need or use for higher performing schools. Com-
menter (23) requested the following modification: "(iv) The De-
velopment Site is located within the attendance zones of an ele-
mentary school, a middle school and a high school that does not 
have a Met Standard rating by the Texas Education Agency.... 
Development Sites subject to an Elderly Limitation or Support-
ive Housing are considered exempt and do not have to disclose 
the presence of this characteristic." Commenter (49), (51) rec-
ommended that, at a minimum, the elderly exclusion should be 
for all elderly developments not just "limitation" as all elderly de-
velopments are designed and intend to serve elderly who do not 
use primary schools. Commenter (3) asserted that large cities 
will not legally be able to provide letters stating the development 
is necessary in order to comply with their fair housing obligations 
on the basis that the statement is too broad and too open to le-
gal interpretation. Cities will be more comfortable, according to 

commenter (3), with confirming compliance with their planning 
documents; therefore, commenter (3) and similarly commenter 
(35) recommended the following modification: "(iii) The Develop-
ment is consistent with fair housing planning documents, such as 
an Analysis of Impediments or Assessment of Fair Housing, and 
with planning documents such as the city's or county's HUD con-
solidated plan." Commenter (35) further asserted they disagree 
with the use of undesirable neighborhood characteristics as a 
proxy for race in the QAP and that instead of disqualifying areas 
because of racial demographics, the approach toward fair hous-
ing seems to substitute a proxy for racial concentration such as 
high crime or blight. Moreover, according to commenter (35) the 
disqualification of neighborhoods based on race, or based on a 
proxy for racial concentration is only fair if there are broad ex-
ceptions. Commenter (35) added that HUD site and neighbor-
hood standards have always recognized broad exceptions for 
economically revitalizing areas and rehabilitation developments 
and suggested the Department broaden its exception to allow a 
site that is consistent with fair housing obligations. Commenter 
(35) expressed support for the modification as proposed by com-
menter (3). Commenter (34) recommended the following modifi-
cation so that there is no implication that Fair Housing goals may 
only be achieved with the development in question. "(iii) The De-
velopment enables the state, a participating jurisdiction, or an 
entitlement community to comply with its obligation to affirma-
tively further fair housing, a HUD approved Conciliation Agree-
ment, or a final and non-appealable court order." Commenter 
(22) recommended the following modification on the basis that 
staff's recommendation could be eligibility, ineligibility or even 
neutral and as a result the proposed language could add confu-
sion. "Should the Board make a determination that a Develop-
ment Site is ineligible, the termination of the Application result-
ing from such Board action is not subject to appeal." Commenter 
(32) expressed support regarding evidence of mitigation of unde-
sirable neighborhood characteristics that must include timelines 
and the expectation that the issues being addressed will be re-
solved or significantly improved by the time the development is 
placed into service. 

STAFF RESPONSE: In response to commenters (1), (3), (21), 
(23), (34), (35), (49), (51) staff believed it is important for appli-
cants to perform an initial evaluation of their sites with respect 
to crime and this rule encourages that evaluation. Staff also 
wanted to provide a universal benchmark by which such evalua-
tion can be performed recognizing that how local police depart-
ments report crime differs from city to city. If, based on results 
from Neighborhoodscout.com, disclosure is necessary then the 
rule provides additional flexibility in the data source or other in-
formation that can be used as mitigation, including police beat 
data as suggested by the commenters. The crime rate thresh-
old does not result in an application being ineligible but merely 
triggers a more substantive review of relevant information con-
cerning the neighborhood. In response to specific comments by 
commenter (35) who expressed disagreement with the use of un-
desirable neighborhood characteristics as a proxy for race in the 
QAP, staff disagreed on the basis that the undesirable neighbor-
hood characteristics may not have anything to do with the racial 
composition of the residents in the area but has to do more with 
concerns with safety and well-being as it relates to the location 
of affordable housing. In response to commenter (3), (31), (34) 
who recommended section (iii) regarding blighted structures be 
deleted on the basis that the concept of blight is too subjective 
to administer in a consistent way, staff disagreed and believed 
such determinations can be and have successfully been made 
by the Board. Maintaining this requirement will further ensure 
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that the surrounding land uses are fully contemplated by the de-
veloper prior to making an application. As it relates to the basis 
by which a site can be found eligible by the Board in response 
to commenter (3), the justification for the recommended change 
is based on cities not legally being able to provide such letters; 
however, the Department does not know this to be true. More-
over, what a city will or will not be comfortable in confirming with 
respect to affirmatively furthering fair housing may very well have 
to do with the location of the site itself. Staff noted that providing 
such a letter is not a threshold requirement in general, but one 
of three elements by which the Board has to consider, should 
staff recommend that a site be found ineligible. In response to 
commenter (34) staff disagreed and believed that the location 
of the development is important in an assessment to affirma-
tively further fair housing. While staff recommended no other 
changes based on these aforementioned comments, staff clari-
fied this section to indicate that such information would need to 
be provided by the Applicant. In response to commenters (3), 
(30), (31), (34), (49) and (51) staff believed developments lo-
cated in areas where the schools that would reasonably be at-
tended by the tenants is worthy of consideration. Staff noted that 
based on the 2015 Accountability Ratings released by TEA 94% 
of school districts achieved the Met Standard rating and 86% 
of elementary, middle and high schools achieved the Met Stan-
dard rating. Based on these high percentages and in response 
to commenter (3), (31), (34), staff did not believe the disclosure 
and assessment required will create any more additional admin-
istrative burden than any of the other undesirable neighborhood 
characteristics. In response to commenter (30) staff modified 
the rule to reflect the following: "Possible mitigation for areas 
where the schools have not achieved the Met Standard rating 
could include, but is not limited to, a letter from the Superinten-
dent or member of the school board identifying the efforts it has 
undertaken to increase student performance, including bench-
marks for re-evaluation, any local efforts that may be underway 
(including plans for school expansion or new schools built to al-
leviate over-crowding), and long-term trends that would point 
toward their achieving the Met Standard rating by the time the 
Development places in service. In general, mitigation of any of 
the undesirable neighborhood characteristics must also include 
timelines that evidence that efforts are already underway and 
a reasonable expectation that the issue(s) being addressed will 
be resolved or significantly improved by the time the proposed 
Development is placed in service." In response to commenters 
(23), (49) and (51) requesting supportive housing developments 
to be exempt from the Met Standard requirement, there is no 
TDHCA restriction on children living in a supportive housing de-
velopment and, therefore, staff believed that such developments 
should be held to the same standard considering a tenant with a 
child may request to lease at a supportive housing development. 
Similarly, in response to commenter (49) and (51), those with an 
elderly preference will be required, based on HUD guidance, to 
operate the development in a manner that will enable it to serve 
a reasonably foreseeable demand for households with children. 
As a result, staff believed the Met Standard rating of the schools 
to be important. In response to commenter (22), staff agreed 
with the recommended change regarding Board determination 
of ineligibility. Staff appreciated the support expressed by com-
menter (32). 

BOARD RESPONSE: Accepted staff's recommendation. 

3. §10.101(b)(4) - Subchapter B - Mandatory Development 
Amenities (3), (21), (31), (36), (49) 

COMMENT SUMMARY: Commenter (3), (21), (31), (36) 
requested that central air not be required for acquisition/reha-
bilitation developments where the units currently operate with 
PTACs and further stated that modern PTAC units are energy 
and cost efficient and older existing buildings typically do not 
have the plate height to allow for both central air and reasonable 
ceiling height. Commenter (3), (21), (31), (36) proposed the 
following modification: "(L) All Units must have central heating 
and air-conditioning (Packaged Terminal Air Conditioners meet 
this requirement for SRO or Efficiency Units and for all units 
in Rehabilitation properties where the units were heated and 
cooled with Packaged Terminal Air Conditioners prior to the 
Rehabilitation); and.." Commenter (49) suggested a similar 
modification noting efficiency and one-bedroom units and also 
recommended a PTAC with an EER 11.5 rating. Commenter 
(49) further noted that the cost to replace a PTAC system with 
central air is cost prohibitive in an existing project and PTACs 
are much less expensive as it relates to long-term maintenance 
costs. Moreover, the cost per square foot scoring item restricts 
the amount of hard costs which makes it difficult to add the cen-
tral air requirement into the budget and still remain competitive. 
Commenter (49) recommended the following changes: "(L) All 
Units must have central heating and air-conditioning (Packaged 
Terminal Air Conditioners meet this requirement for SRO, Ef-
ficiency Units and Rehabilitation developments consisting of 
efficiency and one bedroom units that currently have PTAC's 
only); and" 

STAFF RESPONSE: In response to commenters (3), (21), (31), 
(36), (49) staff believed that the general high caliber of rehabili-
tation expected by the Department requires that central air con-
ditioning remain a requirement for rehabilitation developments; 
however, should the Board choose to offer some relief to Appli-
cant's proposing rehabilitation, staff believed that mini-split sys-
tems could be an appropriate alternative. Mini-split systems are 
generally superior to traditional PTAC units. In addition to be-
ing much more efficient, they also offer quieter operation. As 
advances are made in PTAC units and where there is a demon-
strated structural need, the Board may still approve a waiver on 
a case-by-case basis. Staff did not recommend any changes 
based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

4. §10.101(b)(5) - Subchapter B - Common Amenities (3), (28), 
(30), (31), (38), (45) 

COMMENT SUMMARY: Commenter (3), (28), (30), (31) stated 
that extending obligations associated with providing common 
amenities past the compliance period is inconsistent with the 
Department's current policy of confirming compliance during the 
compliance period and that extending this type of compliance 
through the Extended Use Period will create further adminis-
trative burden, both for program participants and Department 
staff. Commenter (3), (28), (30), (31) requested the timeframe 
through the Compliance Period be restored. Commenter (38) 
expressed support for the green building threshold points and 
also encouraged the Department to partner with Texas' utili-
ties to make energy-efficiency programs more accessible to 
affordable, multifamily developments. Commenter (45) believed 
that if tenants in a second phase of a development are able 
to enjoy the benefits of an amenity built in the first phase 
then the amenity should count for points in the second phase. 
Commenter (45) asserted that building an additional amenity 
in some cases is an inefficient use of federal resources and 
further expressed that any concerns over eligible basis can be 
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resolved at cost certification. Commenter (45) recommended 
the following modification to this section: "All amenities must 
meet accessibility standards and spaces for activities must be 
sized appropriately to serve the proposed Target Population. 
Applications for non-contiguous scattered site housing, exclud-
ing non-contiguous single family sites, will have the test applied 
based on the number of Units per individual site, which includes 
those amenities required under subparagraph (C)(xxxi) of this 
paragraph. If scattered site with fewer than 41 Units per site, 
at a minimum at least some of the amenities required under 
subparagraph (C)(xxxi) of this paragraph must be distributed 
proportionately across all sites. In the case of additional phases 
of a Development any amenities that are anticipated to be 
shared with the first phase development can be claimed for 
purposes of meeting this requirement for the second phase, as 
long as that amenity still meets any requirements with respect to 
its size, or where appropriate, the number of amenities required 
per unit. All amenities must be accessible and must be available 
to all units via an accessible route." 

STAFF RESPONSE: In response to commenters (3), (28), (30), 
(31) regarding the change in terminology from compliance pe-
riod to extended use period, staff noted that the change was to 
align with actual practice from a monitoring perspective. Staff 
believed that the more appropriate term to use is the Affordabil-
ity Period which addresses the affordability requirements spe-
cific to the program applied under and has made the change ac-
cordingly. While the rule allows for an owner to replace ameni-
ties while keeping the overall point value the same, most of the 
common amenities are permanent features to the property (e.g. 
perimeter fencing, swimming pool, etc.) and would presumably 
remain throughout the life of the property and benefit future ten-
ants. Moreover, because the common amenities are capitalized 
costs with the same depreciation periods as the units themselves 
as evidence of their inclusion in eligible basis they should be 
maintained throughout the Affordability Period. Staff further re-
searched commenters claims that this is a change in policy and 
confirmed that an inconsistency in the policy first occurred during 
the 2013 revamping of the QAP where the "Compliance Period" 
was first specified in the new Subchapter B; however, this was in-
consistent with the executed LURA's and compliance monitoring 
requirements. Accordingly, the proposed rule is in accord with 
the Department's policy on this issue, as has been historically 
expressed through its LURA's. Staff appreciated the support ex-
pressed by commenter (38). In response to commenter (45) the 
size of a development's amenities for a first phase should stand 
on their own and should not anticipate an over-sizing to support 
a second phase because the second phase may never come 
to fruition. Moreover, parsing the eligible basis for an oversized 
pool or community building, for example, would unnecessarily 
complicate the calculation of eligible basis for both phases. Staff 
recommended no changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

5. §10.101(b)(6) - Subchapter B - Unit Requirements (3), (28), 
(30), (31) 

COMMENT SUMMARY: Commenter (3), (28), (31) stated that 
extending obligations associated with unit requirements past the 
compliance period is inconsistent with the Department's current 
policy of confirming compliance during the compliance period 
and that extending this type of compliance through the Extended 
Use Period will create further administrative burden, both for pro-
gram participants and Department staff. Commenter (3), (28), 

(31) requested the timeframe through the Compliance Period be 
restored. 

STAFF RESPONSE: In response to commenters (3), (28), (30), 
(31) regarding the change in terminology from compliance period 
to extended use period, staff noted that the change was to align 
with actual practice from a monitoring perspective. Staff believed 
that the more appropriate term to use is the Affordability Period 
which addresses the affordability requirements specific to the 
program applied under and has made the change accordingly. 
While the rule allows for an owner to replace amenities while 
keeping the overall point value the same, many of the unit ameni-
ties are permanent features to the property (e.g. storage room, 
covered patios/balconies, nine foot ceilings, etc.) and would pre-
sumably remain throughout the life of the property and benefit 
future tenants. Moreover, because the amenities are capital-
ized costs with the same depreciation periods as the units them-
selves as evidence of their inclusion in eligible basis they should 
be maintained throughout the Affordability Period. Staff further 
researched commenters claims that this is a change in policy 
and confirmed that an inconsistency in the policy first occurred 
during the 2013 revamping of the QAP where the "Compliance 
Period" was first specified in the new Subchapter B; however, 
this was inconsistent with the executed LURA's and compliance 
monitoring requirements. Accordingly, the proposed rule is in 
accord with the Department's policy on this issue, as has been 
historically expressed through its LURA's. Staff recommended 
no changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

6. §10.101(b)(7) - Subchapter B - Tenant Supportive Services 
(1), (3), (28), (30), (31), (49) 

COMMENT SUMMARY: Commenter (3), (28), (31) stated that 
extending obligations associated with providing supportive ser-
vices past the compliance period is inconsistent with the Depart-
ment's current policy of confirming compliance during the compli-
ance period and that extending this type of compliance through 
the Extended Use Period will create further administrative bur-
den, both for program participants and Department staff. Com-
menter (3), (28), (31) requested the timeframe through the Com-
pliance Period be restored. Commenter (49) recommended that 
item (X) be modified for consistency with the Aging in Place scor-
ing item so that smaller developments can effectively implement 
this expensive, yet extremely important service. "(X) An on-site 
resident services coordinator at the Development that works a 
minimum of 16 hours per week for developments of 80 units or 
less and a minimum of 32 hours for developments 81 units or 
more (2 points);" Commenter (1) expressed opposition to sub-
paragraph (Z), relating to proximity to facilities for treatment of 
alcohol dependency, PTSD, therapeutic and rehabilitative ser-
vices, and medical and/or psychological services being utilized 
for all developments on the basis that not all developments en-
gage or refer their residents to their use. Commenter (1) as-
serted that this is ultimately a free point for developments in-
stead of forcing them to choose from the menu of services that 
actually require participation in order to get the points and fur-
ther suggested that this item was originally included as specific 
to supportive housing and should be called out for supportive 
housing exclusively. 

STAFF RESPONSE: In response to commenters (3), (28), (30), 
(31) regarding the change in terminology from compliance pe-
riod to extended use period, staff believed that the more appro-
priate term to use is the Affordability Period which addresses the 
affordability requirements specific to the program applied under 
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and has made the change accordingly. Staff further researched 
commenters claims that this is a change in policy and confirmed 
that an inconsistency in the policy first occurred during the 2013 
revamping of the QAP where the "Compliance Period" was first 
specified in the new Subchapter B; however, this was inconsis-
tent with the executed LURA's and compliance monitoring re-
quirements. Accordingly, the proposed rule is in accord with the 
Department's policy on this issue, as has been historically ex-
pressed through its LURA's. In response to commenter (49) staff 
believed that allowing a development to claim points for the sup-
portive service requirement that they are already receiving points 
for under a scoring item could effectively water-down the overall 
number of supportive services required. Moreover, making the 
change suggested by the commenter could affect the ability of a 
non-competitive HTC application to claim points for this service 
by making it more restrictive. It would also be impractical for 
staff to independently verify compliance with the total number 
of hours worked and even if it could be monitored, any finding 
of less than the required hours would be considered an uncor-
rectable finding of noncompliance. In response to commenter 
(1) staff disagreed that general population or elderly develop-
ment residents would not benefit from proximity to a facility that 
offers therapeutic or rehabilitative services, treatment for alcohol 
dependency or psychological services. Staff clarified this item to 
reflect that, regardless of population served, if the development 
has a referral process and provides transportation to and from 
the facility they would qualify for the points. Staff recommended 
no changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

The Board approved the final order adopting the new sections 
on November 12, 2015. 

INDEX OF COMMENTERS 

(1) Foundation Communities, 

(3) Texas Affiliation of Affordable Housing Providers, 

(4) Alyssa Carpenter, 

(5) Palladium USA, 

(6) Chris Boone, City of Beaumont, 

(21) Structure Development, 

(22) Cynthia Bast, Locke Lord, 

(23) New Hope Housing, 

(24) Mary Henderson, 

(28) Arx Advantage, LLC, 

(30) Housing Lab by BETCO, 

(31) Marque Real Estate Consultants, 

(32) Texas Appleseed/Texas Low Income Housing Information 
Service, 

(34) Barry Palmer, Coats Rose, 

(36) Texas Coalition of Affordable Developers, 

(38) National Housing Trust, 

(43) Kim Schwimmer, 

(45) Pedcor Investments, 

(49) National Church Residences. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new section is 
adopted pursuant to §2306.67022, which specifically authorizes 
the Department to adopt a qualified allocation plan. 

§10.101. Site and Development Requirements and Restrictions. 
(a) Site Requirements and Restrictions. The purpose of this 

section is to identify specific requirements and restrictions related to a 
Development Site seeking multifamily funding or assistance from the 
Department. 

(1) Floodplain. New Construction or Reconstruction De-
velopments located within a one-hundred (100) year floodplain as iden-
tified by the Federal Emergency Management Agency (FEMA) Flood 
Insurance Rate Maps must develop the site in full compliance with 
the National Flood Protection Act and all applicable federal and state 
statutory and regulatory requirements. The Applicant will have to use 
floodplain maps and comply with regulation as they exist at the time 
of commencement of construction. Even if not required by such pro-
visions, the Site must be developed so that all finished ground floor 
elevations are at least one foot above the floodplain and parking and 
drive areas are no lower than six inches below the floodplain. If there 
are more stringent local requirements they must also be met. If no 
FEMA Flood Insurance Rate Maps are available for the proposed De-
velopment Site, flood zone documentation must be provided from the 
local government with jurisdiction identifying the one-hundred (100) 
year floodplain. Rehabilitation (excluding Reconstruction) Develop-
ments with existing and ongoing federal funding assistance from the 
U.S. Department of Housing and Urban Development (HUD) or U.S. 
Department of Agriculture (USDA) are exempt from this requirement. 
However, where existing and ongoing federal assistance is not applica-
ble such Rehabilitation (excluding Reconstruction) Developments will 
be allowed in the one-hundred (100) year floodplain provided the lo-
cal government has undertaken and can substantiate sufficient mitiga-
tion efforts and such documentation is submitted in the Application 
or the existing structures meet the requirements that are applicable for 
New Construction or Reconstruction Developments, as certified to by 
a Third Party engineer. 

(2) Mandatory Community Assets. Development Sites 
must be located within a one mile radius (two-mile radius for Devel-
opments located in a Rural Area), unless otherwise required by the 
specific asset as noted below, of at least six (6) community assets listed 
in subparagraphs (A) - (S) of this paragraph. Supportive Housing 
Developments located in an Urban Area must meet the requirement in 
subparagraph (S) of this paragraph. Only one community asset of each 
type listed will count towards the number of assets required. These do 
not need to be in separate facilities to be considered for points. A map 
must be included identifying the Development Site and the location 
of each of the community assets by name. All assets must exist or be 
under active construction, post pad (e.g. framing the structure) by the 
date the Application is submitted: 

(A) full service grocery store; 

(B) pharmacy; 

(C) convenience store/mini-market; 

(D) department or retail merchandise store (excluding 
liquor stores, smoke shops and what could otherwise be considered 
adult-oriented businesses); 

(E) federally insured depository institution; 

(F) restaurant (including fast food, but not including es-
tablishments that are primarily bars and serve food as an incidental 
item); 
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(G) indoor public recreation facilities accessible to the 
general public, such as, community centers, libraries, fitness club/gym, 
and senior centers; 

(H) outdoor public recreation facilities accessible to the 
general public, such as parks, golf courses, and swimming pools; 

(I) medical office of a general practitioner, dentist, op-
tometrist, urgent care facility or hospital; 

(J) public schools; 

(K) campus of an accredited higher education institu-
tion; 

(L) community, civic or service organizations that pro-
vide regular and reoccurring services available to the entire community 
(this could include religious organizations or organizations like a Ki-
wanis or Rotary Club); 

(M) child care center (must be licensed - only eligible 
for Developments that are not Elderly Limitation Developments); 

(N) post office; 

(O) city hall; 

(P) county courthouse; 

(Q) fire station; 

(R) police station; 

(S) Development Site is located within 1/2 mile, con-
nected by an accessible route, of a designated public transportation stop 
at which public transportation (not including "on demand" transporta-
tion) stops on a regular, scheduled basis; a site's eligibility for on de-
mand transportation does not meet this requirement. 

(3) Undesirable Site Features. Development Sites within 
the applicable distance of any of the undesirable features identified in 
subparagraphs (A) - (J) of this paragraph will be considered ineligible. 
Rehabilitation (excluding Reconstruction) Developments with ongoing 
and existing federal assistance from HUD, USDA, or Veterans Affairs 
("VA") may be granted an exemption by the Board. Such an exemption 
must be requested at the time of or prior to the filing of an Application 
and must include a letter stating the Rehabilitation of the existing units 
is consistent with achieving at least one or more of the stated goals as 
outlined in the State of Texas Analysis of Impediments to Fair Hous-
ing Choice or, if within the boundaries of a participating jurisdiction 
or entitlement community, as outlined in the local analysis of imped-
iments to fair housing choice. The distances are to be measured from 
the nearest boundary of the Development Site to the undesirable fea-
ture. If Department staff identifies what it believes would constitute an 
undesirable site feature not listed in this paragraph or covered under 
subparagraph (J) of this paragraph, staff may request a determination 
from the Board as to whether such feature is acceptable or not. If the 
Board determines such feature is not acceptable and that, accordingly, 
the Site is ineligible, the Application shall be terminated and such deter-
mination of Site ineligibility and termination of the Application cannot 
be appealed. 

(A) Development Sites located within 300 feet of junk-
yards. For purposes of this paragraph, a junkyard shall be defined as 
stated in Transportation Code, §396.001; 

(B) Development Sites located within 100 feet of ac-
tive railroad tracks, unless the Applicant provides evidence that the 
city/community has adopted a Railroad Quiet Zone or the railroad in 
question is commuter or light rail; 

(C) Development Sites located within 500 feet of heavy 
industrial or dangerous uses such as manufacturing plants, fuel storage 
facilities (excluding gas stations), refinery blast zones, etc.; 

(D) Development Sites located within 2 miles of poten-
tially hazardous uses such as nuclear plants or refineries capable of re-
fining more than 100,000 barrels of oil daily; 

(E) Development Sites located within 300 feet of a solid 
waste or sanitary landfills; 

(F) Development Sites in which the buildings are lo-
cated within the easement of any overhead high voltage transmission 
line, support structures for high voltage transmission lines, radio an-
tennae, satellite towers, or other similar structures. This does not apply 
to local service electric lines and poles; 

(G) Development Sites in which the buildings are lo-
cated within the accident zones or clear zones for commercial or mil-
itary airports; 

(H) Development Sites located within 300 feet of a sex-
ually-oriented business. For purposes of this paragraph, a sexually-ori-
ented business shall be defined as stated in Local Government Code, 
§243.002; 

(I) Development Sites that contain one or more 
pipelines, situated underground or aboveground, which carry highly 
volatile liquids; or 

(J) Any other Site deemed unacceptable, which would 
include, without limitation, those with exposure to an environmental 
factor that may adversely affect the health and safety of the residents 
and which cannot be adequately mitigated. 

(4) Undesirable Neighborhood Characteristics. 

(A) If the Development Site has any of the character-
istics described in subparagraph (B) of this paragraph, the Applicant 
must disclose the presence of such characteristics to the Department. 
Disclosure of undesirable characteristics must be made at the time the 
Application is submitted to the Department. Alternatively, an Appli-
cant may choose to disclose the presence of such characteristics at the 
time the pre-application (if applicable) is submitted to the Department 
or after inducement (for Tax-Exempt Bond Developments). Should 
staff determine that the Development Site has any of the characteris-
tics described in subparagraph (B) of this paragraph and such charac-
teristics were not disclosed, the Application may be subject to termi-
nation. Termination due to non-disclosure may be appealed pursuant 
to §10.902 of this chapter (relating to Appeals Process (§2306.0321; 
§2306.6715)). The presence of any characteristics listed in subpara-
graph (B) of this paragraph will prompt staff to perform an assessment 
of the Development Site and neighborhood, which may include a site 
visit, and which will include, where applicable, a review as described 
in subparagraph (C) of this paragraph. The assessment of the Develop-
ment Site and neighborhood will be presented to the Board with a rec-
ommendation with respect to the eligibility of the Development Site. 
Factors to be considered by the Board, despite the existence of the un-
desirable neighborhood characteristics are identified in subparagraph 
(E) of this paragraph. Should the Board make a determination that a 
Development Site is ineligible, the termination of the Application re-
sulting from such Board action is not subject to appeal. 

(B) The existence of any one of the five undesirable 
neighborhood characteristics in clauses (i) - (v) of this subparagraph 
must be disclosed by the Applicant and will prompt further review as 
outlined in subparagraph (C) of this paragraph: 
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(i) The Development Site is located within a census 
tract that has a poverty rate above 40 percent for individuals (or 55 
percent for Developments in regions 11 and 13). 

(ii) The Development Site is located in a census tract 
or within 1,000 feet of any census tract in an Urban Area and the rate 
of Part I violent crime is greater than 18 per 1,000 persons (annually) 
as reported on neighborhoodscout.com. 

(iii) The Development Site is located within 1,000 
feet of multiple vacant structures visible from the street, which have 
fallen into such significant disrepair, overgrowth, and/or vandalism that 
they would commonly be regarded as blighted or abandoned. 

(iv) The Development Site is located within the at-
tendance zones of an elementary school, a middle school and a high 
school that does not have a Met Standard rating by the Texas Educa-
tion Agency. In districts with district-wide enrollment or choice dis-
tricts an Applicant shall use the rating of the closest elementary, mid-
dle and high school, respectively, which may possibly be attended by 
the tenants in determining whether or not disclosure is required. The 
applicable school rating will be the 2015 accountability rating assigned 
by the Texas Education Agency. School ratings will be determined by 
the school number, so that in the case where a new school is formed or 
named or consolidated with another school but is considered to have 
the same number that rating will be used. A school that has never been 
rated by the Texas Education Agency will use the district rating. If a 
school is configured to serve grades that do not align with the Texas 
Education Agency's conventions for defining elementary schools (typ-
ically grades K-5 or K-6), middle schools (typically grades 6-8 or 7-8) 
and high schools (typically grades 9-12), the school will be considered 
to have the lower of the ratings of the schools that would be combined 
to meet those conventions. In determining the ratings for all three lev-
els of schools, ratings for all grades K-12 must be included, meaning 
that two or more schools' ratings may be combined. For example, in 
the case of an elementary school which serves grades K-4 and an in-
termediate school that serves grades 5-6, the elementary school rating 
will be the lower of those two schools' ratings. Also, in the case of a 
9th grade center and a high school that serves grades 10-12, the high 
school rating will be considered the lower of those two schools' ratings. 
Sixth grade centers will be considered as part of the middle school rat-
ing. Development Sites subject to an Elderly Limitation is considered 
exempt and does not have to disclose the presence of this characteristic. 

(v) The Environmental Site Assessment for the De-
velopment Site indicates any facilities listings within the ASTM-re-
quired search distances from the approximate site boundaries on any 
one of the following databases: 

(I) U.S. Environmental Protection Agency 
("USEPA") National Priority List ("NPL"); Comprehensive Environ-
mental Response, Compensation, and Liability Information System 
("CERCLIS"); 

(II) Federal Engineering and/or Institutional 
Controls Registries ("EC"); Resource Conservation and Recovery Act 
("RCRA") facilities associated with treatment, storage, and disposal 
of hazardous materials that are undergoing corrective action ("RCRA 
CORRACTS"); 

(III) RCRA Generators/Handlers of hazardous 
waste; or 

(IV) State voluntary cleanup program. 

(C) Should any one of the undesirable neighborhood 
characteristics described in subparagraph (B) of this paragraph exist, 
staff will conduct a further Development Site and neighborhood review 

which will include assessments of those items identified in clauses (i) 
- (vi) of this paragraph. 

(i) A determination regarding neighborhood bound-
aries, which will be based on the review of a combination of natural and 
manmade physical features (rivers, highways, etc.), apparent changes 
in land use, the Primary Market Area as defined in the Market Anal-
ysis, census tract or municipal boundaries, and information obtained 
from any Site visits; 

(ii) An assessment of general land use in the neigh-
borhood, including comment on the prevalence of residential uses; 

(iii) An assessment concerning any of the features 
reflected in paragraph (3) of this subsection if they are present in the 
neighborhood, regardless of whether they are within the specified dis-
tances referenced in paragraph (3); 

(iv) An assessment of the number of existing afford-
able rental units (generally includes rental properties subject to TD-
HCA, HUD, or USDA restrictions) in the neighborhood, including 
comment on concentration based on neighborhood size; 

(v) An assessment of the percentage of households 
residing in the census tract that have household incomes equal to or 
greater than the median household income for the MSA or county 
where the Development Site is located; and 

(vi) An assessment of the number of market rate 
multifamily units in the neighborhood and their current rents and 
levels of occupancy. 

(D) Information regarding mitigation of undesirable 
neighborhood characteristics should be relevant to the undesirable 
characteristics that are present in the neighborhood. For example, a 
plan to clean up an environmental hazard is an appropriate response 
to disclosure of a facility listed in the Environmental Site Assessment. 
With respect to crime, such information may include, but is not limited 
to, crime statistics evidencing trends that crime rates are materially 
and consistently decreasing, violent crime data based on the police 
beat within which the Development Site is located for the city's police 
department, or violent crimes within a one half mile radius of the 
Development Site. The data used must include incidents recorded 
during the entire 2014 and 2015 calendar year. A written statement 
from the local police department, information identifying efforts by the 
local police department addressing issues of crime, or documentation 
indicating that the high level of criminal activity is concentrated at 
the Development Site, which presumably would be remediated by 
the planned Development, may also be used to document compliance 
with this provision. Other mitigation efforts to address undesirable 
characteristics may include new construction in the area already 
underway that evidences public and/or private investment, and to 
the extent blight or abandonment is present, acceptable mitigation 
would go beyond the securement or razing and require the completion 
of a desirable permanent use of the site(s) on which the blight or 
abandonment is present such as new or rehabilitated housing, new 
business, development and completion of dedicated municipal or 
county-owned park space. Possible mitigation for areas where the 
schools have not achieved the Met Standard rating could include, but 
is not limited to, a letter from the Superintendent or member of the 
school board identifying the efforts it has undertaken to increase stu-
dent performance, including benchmarks for re-evaluation, any local 
efforts that may be underway (including plans for school expansion or 
new schools built to alleviate over-crowding), and long-term trends 
that would point toward their achieving the Met Standard rating by 
the time the Development places in service. In general, mitigation of 
any of the undesirable neighborhood characteristics must also include 
timelines that evidence that efforts are already underway and a rea-
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sonable expectation that the issue(s) being addressed will be resolved 
or significantly improved by the time the proposed Development is 
placed in service. 

(E) In order for the Development Site to be found eli-
gible by the Board, despite the existence of undesirable neighborhood 
characteristics, the use of Department funds at the Development Site 
must be consistent with achieving at least one of the goals in clauses 
(i) - (iii) of this subparagraph. 

(i) Preservation of existing occupied affordable 
housing units that are subject to existing federal rent or income 
restrictions; 

(ii) Factual determination that the undesirable char-
acteristic that has been disclosed are not of such a nature or severity 
that they should render the Development Site ineligible based on miti-
gation efforts as established under subparagraph (D) of this paragraph; 
or 

(iii) The Development is necessary to enable the 
state, a participating jurisdiction, or an entitlement community to 
comply with its obligation to affirmatively further fair housing, a HUD 
approved Conciliation Agreement, or a final and non-appealable court 
order, as such documentation is provided by the Applicant as part of 
the disclosure. 

(b) Development Requirements and Restrictions. The purpose 
of this section is to identify specific restrictions on a proposed Devel-
opment submitted for multifamily funding by the Department. 

(1) Ineligible Developments. A Development shall be in-
eligible if any of the criteria in subparagraphs (A) and (B) of this para-
graph are deemed to apply. 

(A) General Ineligibility Criteria. 

(i) Developments comprised of hospitals, nursing 
homes, trailer parks, dormitories (or other buildings that will be pre-
dominantly occupied by students) or other facilities which are usually 
classified as transient housing (as provided in the §42(i)(3)(B)(iii) and 
(iv) of the Code); 

(ii) Any Development with any building(s) with 
four or more stories that does not include an elevator; 

(iii) A Housing Tax Credit Development that pro-
vides on-site continual or frequent nursing, medical, or psychiatric ser-
vices. Refer to IRS Revenue Ruling 98-47 for clarification of assisted 
living; 

(iv) A Development that violates §1.15 of this title 
(relating to Integrated Housing Rule); 

(v) A Development seeking Housing Tax Credits 
that will not meet the general public use requirement under Treasury 
Regulation, §1.42-9 or a documented exception thereto; or 

(vi) A Development utilizing a Direct Loan that is 
subject to the Housing and Community Development Act, §104(d) re-
quirements and proposing Rehabilitation or Reconstruction, if the Ap-
plicant is not proposing the one-for-one replacement of the existing unit 
mix. Adding additional units would not violate this provision. 

(B) Ineligibility of Elderly Developments. 

(i) Any Elderly Development of two stories or more 
that does not include elevator service for any Units or living space 
above the first floor; 

(ii) Any Elderly Development with any Units hav-
ing more than two bedrooms with the exception of up to three employee 

Units reserved for the use of the manager, maintenance, and/or security 
officer. These employee Units must be specifically designated as such; 
or 

(iii) Any Elderly Development (including Elderly in 
a Rural Area) proposing more than 70 percent two-bedroom Units. 

(2) Development Size Limitations. The minimum Devel-
opment size is 16 Units. New Construction or Adaptive Reuse Devel-
opments in Rural Areas are limited to a maximum of 80 Units. Other 
Developments do not have a limitation as to the maximum number of 
Units. 

(3) Rehabilitation Costs. Developments involving Reha-
bilitation must establish a scope of work that will substantially improve 
the interiors of all units and exterior deferred maintenance. The follow-
ing minimum Rehabilitation amounts must be maintained through the 
issuance of IRS Forms 8609 or at the time of the close-out documen-
tation, as applicable: 

(A) For Housing Tax Credit Developments under the 
USDA Set-Aside the minimum Rehabilitation will involve at least 
$19,000 per Unit in Building Costs and Site Work; 

(B) For Tax-Exempt Bond Developments, less than 
twenty (20) years old, based on the placed in service date, the mini-
mum Rehabilitation will involve at least $15,000 per Unit in Building 
Costs and Site Work. If such Developments are greater than twenty 
(20) years old, based on the placed in service date, the minimum 
Rehabilitation will involve at least $25,000 per Unit in Building Costs 
and Site Work; 

(C) For all other Developments, the minimum Rehabil-
itation will involve at least $25,000 per Unit in Building Costs and Site 
Work; or 

(D) Rehabilitation Developments financed with Direct 
Loans provided through the HOME program (or any other program 
subject to 24 CFR 92) that triggers the rehabilitation requirements of 
24 CFR 92 will be required to meet all applicable state and local codes, 
ordinances, and standards; the 2012 International Existing Building 
Code ("IEBC"); and the requirements in clauses (i) - (iv) of this sub-
paragraph. 

(i) recommendations made in the Environmental 
Assessment and Physical Conditions Assessment with respect to health 
and safety issues, major systems (structural support; roofing; cladding 
and weatherproofing; plumbing; electrical; and heating, ventilation, 
and air conditioning), and lead based paint must be implemented; 

(ii) all accessibility requirements pursuant to 10 
TAC §1.206 (relating to Applicability of the Construction Standards 
for Compliance with §504 of the Rehabilitation Act of 1973) and 
§1.209 (relating to Substantial Alteration of Multifamily Develop-
ments) must be met; 

(iii) properties located in the designated catastrophe 
areas specified in 28 TAC §5.4008 must comply with 28 TAC §5.4011 
(relating to Applicable Building Code Standards in Designated Catas-
trophe Areas for Structures Constructed, Repaired or to Which Addi-
tions Are Made On and After January 1, 2008); and 

(iv) should IEBC be more restrictive than local 
codes, or should local codes not exist, then the Development must 
meet the requirements imposed by IEBC. 

(4) Mandatory Development Amenities. (§2306.187) New 
Construction, Reconstruction or Adaptive Reuse Units must include all 
of the amenities in subparagraphs (A) - (M) of this paragraph. Reha-
bilitation (excluding Reconstruction) Developments must provide the 
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amenities in subparagraphs (D) - (M) of this paragraph unless stated 
otherwise. Supportive Housing Developments are not required to pro-
vide the amenities in subparagraph (B), (E), (F), (G), (I), or (M) of this 
paragraph; however, access must be provided to a comparable amenity 
in a common area. All amenities listed below must be at no charge to 
the tenants. Tenants must be provided written notice of the applicable 
required amenities for the Development. 

(A) All Units must be wired with RG-6/U COAX or 
better and CAT3 phone cable or better, wired to each bedroom, dining 
room and living room; 

(B) Laundry Connections; 

(C) Exhaust/vent fans (vented to the outside) in the 
bathrooms; 

(D) Screens on all operable windows; 

(E) Disposal and Energy-Star rated dishwasher (not 
required for USDA; Rehabilitation Developments exempt from dish-
washer if one was not originally in the Unit); 

(F) Energy-Star rated refrigerator; 

(G) Oven/Range; 

(H) Blinds or window coverings for all windows; 

(I) At least one Energy-Star rated ceiling fan per Unit; 

(J) Energy-Star rated lighting in all Units which may 
include compact fluorescent or LED light bulbs; 

(K) Plumbing fixtures must meet performance stan-
dards of Texas Health and Safety Code, Chapter 372; 

(L) All Units must have central heating and air-condi-
tioning (Packaged Terminal Air Conditioners meet this requirement for 
SRO or Efficiency Units only); and 

(M) Adequate parking spaces consistent with local 
code, unless there is no local code, in which case the requirement 
would be one and a half (1.5) spaces per Unit for non- Elderly Devel-
opments and one (1) space per Unit for Elderly Developments. The 
minimum number of required spaces must be available to the tenants 
at no cost. 

(5) Common Amenities. 

(A) All Developments must include sufficient common 
amenities as described in subparagraph (C) of this paragraph to qualify 
for at least the minimum number of points required in accordance with 
clauses (i) - (vi) of this subparagraph. For Developments with 41 Units 
or more, at least two (2) of the required threshold points must come 
from subparagraph (C)(xxxi) of this paragraph. 

(i) Developments with 16 to 40 Units must qualify 
for four (4) points; 

(ii) Developments with 41 to 76 Units must qualify 
for seven (7) points; 

(iii) Developments with 77 to 99 Units must qualify 
for ten (10) points; 

(iv) Developments with 100 to 149 Units must qual-
ify for fourteen (14) points; 

(v) Developments with 150 to 199 Units must qual-
ify for eighteen (18) points; or 

(vi) Developments with 200 or more Units must 
qualify for twenty-two (22) points. 

(B) These points are not associated with any selection 
criteria points. The amenities must be for the benefit of all tenants 
and made available throughout normal business hours and maintained 
throughout the Affordability Period. Tenants must be provided written 
notice of the elections made by the Development Owner. If fees in ad-
dition to rent are charged for amenities, then the amenity may not be 
included among those provided to satisfy the requirement. All ameni-
ties must meet accessibility standards and spaces for activities must be 
sized appropriately to serve the proposed Target Population. Applica-
tions for non-contiguous scattered site housing, excluding non-contigu-
ous single family sites, will have the test applied based on the number of 
Units per individual site, which includes those amenities required under 
subparagraph (C)(xxxi) of this paragraph. If scattered site with fewer 
than 41 Units per site, at a minimum at least some of the amenities 
required under subparagraph (C)(xxxi) of this paragraph must be dis-
tributed proportionately across all sites. In the case of additional phases 
of a Development any amenities that are anticipated to be shared with 
the first phase development cannot be claimed for purposes of meeting 
this requirement for the second phase. The second phase must include 
enough points to meet this requirement that are provided on the De-
velopment Site. For example, if a swimming pool exists on the phase 
one property and it is anticipated that the second phase tenants will be 
allowed it use it, the swimming pool cannot be claimed for points for 
purposes of this requirement for the second phase Development. All 
amenities must be accessible and must be available to all units via an 
accessible route. 

(C) The common amenities and respective point values 
are set out in clauses (i) - (xxxi) of this subparagraph. Some ameni-
ties may be restricted for Applicants proposing a specific Target Popu-
lation. An Applicant can only count an amenity once; therefore com-
bined functions (a library which is part of a community room) will only 
qualify for points under one category: 

(i) Full perimeter fencing (2 points); 

(ii) Controlled gate access (2 points); 

(iii) Gazebo w/sitting area (1 point); 

(iv) Accessible walking/jogging path separate from 
a sidewalk and in addition to required accessible routes to Units or other 
amenities (1 point); 

(v) Community laundry room with at least one 
washer and dryer for every 40 Units (3 points); 

(vi) Barbecue grill and picnic table with at least one 
of each for every 50 Units (1 point); 

(vii) Covered pavilion that includes barbecue grills 
and tables with at least one grill and table for every 50 Units (2 points); 

(viii) Swimming pool (3 points); 

(ix) Splash pad/water feature play area (1 point); 

(x) Furnished fitness center. Equipped with fitness 
equipment options with at least one option per every 40 Units or partial 
increment of 40 Units: stationary bicycle, elliptical trainer, treadmill, 
rowing machine, universal gym, multi-functional weight bench, sauna, 
stair-climber, or other similar equipment. Equipment shall be commer-
cial use grade or quality. All Developments must have at least two 
equipment options but are not required to have more than five equip-
ment options regardless of number of Units (2 points); 

(xi) Equipped and functioning business center or 
equipped computer learning center. Must be equipped with 1 com-
puter for every 40 Units loaded with basic programs (maximum of 5 
computers needed), 1 laser printer for every 3 computers (minimum 
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of one printer) and at least one scanner which may be integrated with 
printer (2 points); 

(xii) Furnished Community room (2 points); 

(xiii) Library with an accessible sitting area (sepa-
rate from the community room) (1 point); 

(xiv) Enclosed community sun porch or covered 
community porch/patio (1 point); 

(xv) Service coordinator office in addition to leasing 
offices (1 point); 

(xvi) Senior Activity Room stocked with supplies 
(Arts and Crafts, etc.) (2 points); 

(xvii) Health Screening Room (1 point); 

(xviii) Secured Entry (applicable only if all Unit en-
tries are within the building's interior) (1 point); 

(xix) Horseshoe pit; putting green; shuffleboard 
court; or video game console(s) with a variety of games and a dedi-
cated location accessible to all tenants to play such games (1 point); 

(xx) Community Dining Room with full or warming 
kitchen furnished with adequate tables and seating (3 points); 

(xxi) One Children's Playscape Equipped for 5 to 12 
year olds, or one Tot Lot (1 point). Can only select this item if clause 
(xxii) of this subparagraph is not selected; or 

(xxii) Two Children's Playscapes Equipped for 5 to 
12 year olds, two Tot Lots, or one of each (2 points). Can only select 
this item if clause (xxi) of this subparagraph is not selected; 

(xxiii) Sport Court (Tennis, Basketball or Volley-
ball) (2 points); 

(xxiv) Furnished and staffed Children's Activity 
Center that must have age appropriate furnishings and equipment. 
Appropriate levels of staffing must be provided during after-school 
hours and during school vacations (3 points); 

(xxv) Community Theater Room equipped with a 52 
inch or larger screen with surround sound equipment; DVD player; and 
theater seating (3 points); 

(xxvi) Dog Park area that is fully enclosed and in-
tended for tenant owned dogs to run off leash or a dog wash station 
with plumbing for hot and cold water connections and tub drainage 
(requires that the Development allow dogs) (1 point); 

(xxvii) Common area Wi-Fi (1 point); 

(xxviii) Twenty-four hour, seven days a week moni-
tored camera/security system in each building (3 points); 

(xxix) Bicycle parking within reasonable proximity 
to each residential building that allows for bicycles to be secured with 
lock (lock not required to be provided to tenant) (1 point); 

(xxx) Rooftop viewing deck (2 points); or 

(xxxi) Green Building Features. Points under this 
item are intended to promote energy and water conservation, opera-
tional savings and sustainable building practices. Points may be se-
lected from only one of four categories: Limited Green Amenities, En-
terprise Green Communities, Leadership in Energy and Environmental 
Design (LEED), and ICC 700 National Green Building Standard. A 
Development may qualify for no more than four (4) points total under 
this clause. 

(I) Limited Green Amenities (2 points). The 
items listed in subclauses (I) - (IV) of this clause constitute the min-
imum requirements for demonstrating green building of multifamily 
Developments. Six (6) of the twenty-two (22) items listed under items 
(-a-) - (-v-) of this subclause must be met in order to qualify for the 
maximum number of two (2) points under this subclause; 

(-a-) a rain water harvesting/collection sys-
tem and/or locally approved greywater collection system; 

(-b-) native trees and plants installed that re-
duce irrigation requirements and are appropriate to the Development 
Site's soil and microclimate to allow for shading in the summer and 
heat gain in the winter. For Rehabilitation Developments this would 
be applicable to new landscaping planned as part of the scope of work; 

(-c-) water-conserving fixtures that meet the 
EPA's WaterSense Label. Such fixtures must include low-flow or high 
efficiency toilets, bathroom lavatory faucets, showerheads, and kitchen 
faucets. Rehabilitation Developments may install compliant faucet aer-
ators instead of replacing the entire faucets; 

(-d-) all of the HVAC condenser units located 
so they are fully shaded 75 percent of the time during summer months 
(i.e. May through August) as certified by the design team at cost certi-
fication; 

(-e-) Energy-Star qualified hot water heaters 
or install those that are part of an overall Energy-Star efficient system; 

(-f-) install individual or sub-metered utility 
meters for electric and water. Rehabilitation Developments may claim 
sub-meter only if not already sub-metered at the time of Application; 

(-g-) healthy finish materials including the 
use of paints, stains, adhesives, and sealants consistent with the Green 
Seal 11 standard or other applicable Green Seal standard; 

(-h-) install daylight sensor, motion sensors 
or timers on all exterior lighting and install fixtures that include au-
tomatic switching on timers or photocell controls for all lighting not 
intended for 24-hour operation or required for security; 

(-i-) recycling service provided throughout 
the Compliance Period; 

(-j-) for Rehabilitation Developments or De-
velopments with 41 units or less, construction waste management sys-
tem provided by contractor that meets LEEDs minimum standards; 

(-k-) for Rehabilitation Developments or De-
velopments with 41 units or less, clothes dryers vented to the outside; 

(-l-) for Developments with 41 units or less, 
at least 25% by cost FSC certified salvaged wood products; 

(-m-) locate water fixtures within 20 feet of 
hot water heater; 

(-n-) drip irrigate at non-turf areas; 
(-o-) radiant barrier decking for New Con-

struction Developments or "cool" roofing materials; 
(-p-) permanent shading devices for windows 

with solar orientation; 
(-q-) Energy-Star certified insulation prod-

ucts; 
(-r-) full cavity spray foam insulation in 

walls; 
(-s-) Energy-Star rated windows; 
(-t-) FloorScore certified flooring; 
(-u-) sprinkler system with rain sensors; 
(-v-) NAUF (No Added Urea Formaldehyde) 

cabinets. 

(II) Enterprise Green Communities (4 points). 
The Development must incorporate all mandatory and optional items 
applicable to the construction type (i.e. New Construction, Rehabili-
tation, etc.) as provided in the most recent version of the Enterprise 
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Green Communities Criteria found at http://www.greencommuni-
tiesonline.org. 

(III) LEED (4 points). The Development must 
incorporate, at a minimum, all of the applicable criteria necessary to 
obtain a LEED Certification, regardless of the rating level achieved 
(i.e., Certified, Silver, Gold or Platinum). 

(IV) ICC 700 National Green Building Standard 
(4 points). The Development must incorporate, at a minimum, all of 
the applicable criteria necessary to obtain a NAHB Green Certification, 
regardless of the rating level achieved (i.e. Bronze, Silver, Gold, or 
Emerald). 

(6) Unit Requirements. 

(A) Unit Sizes. Developments proposing New Con-
struction or Reconstruction will be required to meet the minimum sizes 
of Units as provided in clauses (i) - (v) of this subparagraph. These 
minimum requirements are not associated with any selection criteria. 
Developments proposing Rehabilitation (excluding Reconstruction) or 
Supportive Housing Developments will not be subject to the require-
ments of this subparagraph. 

(i) five hundred (500) square feet for an Efficiency 
Unit; 

(ii) six hundred (600) square feet for a one Bedroom 
Unit; 

(iii) eight hundred (800) square feet for a two Bed-
room Unit; 

(iv) one thousand (1,000) square feet for a three Bed-
room Unit; and 

(v) one thousand, two-hundred (1,200) square feet 
for a four Bedroom Unit. 

(B) Unit and Development Features. Housing Tax 
Credit Applicants may select amenities for the score of an Application 
under this section, but must maintain the points associated with those 
amenities by maintaining the amenity selected or providing substitute 
amenities with equal or higher point values. Tax-Exempt Bond Devel-
opments must include enough amenities to meet a minimum of seven 
(7) points. Applications not funded with Housing Tax Credits (e.g. 
Direct Loan Applications) must include enough amenities to meet a 
minimum of four (4) points. The amenity shall be for every Unit at 
no extra charge to the tenant. The points selected at Application and 
corresponding list of amenities will be required to be identified in the 
LURA, and the points selected at Application must be maintained 
throughout the Affordability Period. Applications involving scattered 
site Developments must have a specific amenity located within each 
Unit to count for points. Rehabilitation Developments will start with a 
base score of three (3) points and Supportive Housing Developments 
will start with a base score of five (5) points. 

(i) Covered entries (0.5 point); 

(ii) Nine foot ceilings in living room and all bed-
rooms (at minimum) (0.5 point); 

(iii) Microwave ovens (0.5 point); 

(iv) Self-cleaning or continuous cleaning ovens (0.5 
point); 

(v) Refrigerator with icemaker (0.5 point); 

(vi) Storage room or closet, of approximately 9 
square feet or greater, separate from and in addition to bedroom, 

entryway or linen closets and which does not need to be in the Unit 
but must be on the property site (0.5 point); 

(vii) Energy-Star qualified laundry equipment 
(washers and dryers) for each individual Unit; must be front loading 
washer and dryer in required accessible Units (1.5 points); 

(viii) Covered patios or covered balconies (0.5 
point); 

(ix) Covered parking (including garages) of at least 
one covered space per Unit (1.5 points); 

(x) R-15 Walls / R-30 Ceilings (rating of wall/ceiling 
system) (1.5 points); 

(xi) 14 SEER HVAC (or greater) for New Construc-
tion, Adaptive Reuse, and Reconstruction or radiant barrier in the attic 
for Rehabilitation (excluding Reconstruction) (1.5 points); 

(xii) High Speed Internet service to all Units (can be 
wired or wireless; required equipment for either must be provided) (1 
point); 

(xiii) Desk or computer nook (0.5 point); 

(xiv) Thirty (30) year shingle or metal roofing (0.5 
point); and 

(xv) Greater than 30 percent stucco or masonry (in-
cludes stone, cultured stone, and brick but excludes cementitious sid-
ing) on all building exteriors; the percentage calculation may exclude 
exterior glass entirely (2 points). 

(7) Tenant Supportive Services. The supportive services 
include those listed in subparagraphs (A) - (Z) of this paragraph. Tax 
Exempt Bond Developments must select a minimum of eight (8) points; 
Applications not funded with Housing Tax Credits (e.g. HOME Pro-
gram or other Direct Loans) must include enough services to meet a 
minimum of four (4) points. The points selected and complete list of 
supportive services will be included in the LURA and the timeframe 
by which services are offered must be in accordance with §10.619 of 
this chapter (relating to Monitoring for Social Services) and maintained 
throughout the Affordability Period. The Owner may change, from 
time to time, the services offered; however, the overall points as se-
lected at Application must remain the same. The services provided 
should be those that will directly benefit the Target Population of the 
Development. Tenants must be provided written notice of the elec-
tions made by the Development Owner. No fees may be charged to 
the tenants for any of the services, there must be adequate space for 
the intended services and services offered should be accessible to all 
(e.g. exercises classes must be offered in a manner that would enable 
a person with a disability to participate). Services must be provided 
on-site or transportation to those off-site services identified on the list 
must be provided. The same service may not be used for more than 
one scoring item. All of these services must be provided by a person 
on the premises. 

(A) joint use library center, as evidenced by a written 
agreement with the local school district (2 points); 

(B) weekday character building program (shall include 
at least on a monthly basis a curriculum based character building pre-
sentation on relevant topics, for example teen dating violence, drug 
prevention, bullying, teambuilding, internet dangers, stranger danger, 
etc.) (2 points); 

(C) daily transportation such as bus passes, cab vouch-
ers, specialized van on-site (4 points); 

41 TexReg 150 January 1, 2016 Texas Register 

http:tiesonline.org
http://www.greencommuni


(D) Food pantry/common household items accessible 
to residents at least on a monthly basis (1 point); 

(E) GED preparation classes (shall include an instructor 
providing on-site coursework and exam) (2 points); 

(F) English as a second language classes (shall include 
an instructor providing on-site coursework and exam) (1 point); 

(G) quarterly financial planning courses (i.e. home-
buyer education, credit counseling, investing advice, retirement 
plans, etc.). Courses must be offered through an on-site instructor; a 
CD-ROM or online course is not acceptable (1 point); 

(H) annual health fair provided by a health care profes-
sional(1 point); 

(I) quarterly health and nutritional courses (1 point); 

(J) organized youth programs or other recreational ac-
tivities such as games, movies or crafts offered by the Development (1 
point); 

(K) scholastic tutoring (shall include weekday home-
work help or other focus on academics) (3 points); 

(L) Notary Services during regular business hours 
(§2306.6710(b)(3)) (1 point); 

(M) weekly exercise classes (offered at times when 
most residents would be likely to attend) (2 points); 

(N) twice monthly arts, crafts, and other recreational ac-
tivities (e.g. Book Clubs and creative writing classes) (2 points); 

(O) annual income tax preparation (offered by an in-
come tax prep service) (1 point); 

(P) monthly transportation to community/social events 
such as mall trips, community theatre, bowling, organized tours, etc. 
(1 point); 

(Q) twice monthly on-site social events (i.e. potluck 
dinners, game night, sing-a-longs, movie nights, birthday parties, etc.) 
(1 point); 

(R) specific case management services offered by a 
qualified Owner or Developer or through external, contracted parties 
for seniors, Persons with Disabilities or Supportive Housing (1 point); 

(S) weekly home chore services (such as valet trash re-
moval, assistance with recycling, furniture movement, etc., and quar-
terly preventative maintenance including light bulb replacement) for 
Elderly Developments or Developments where the service is provided 
for Persons with Disabilities and documentation to that effect can be 
provided for monitoring purposes (2 points); 

(T) any of the programs described under Title IV-A of 
the Social Security Act (42 U.S.C. §§601, et seq.) which enables chil-
dren to be cared for in their homes or the homes of relatives; ends the 
dependence of needy families on government benefits by promoting 
job preparation, work and marriage; prevents and reduces the incidence 
of unplanned pregnancies; and encourages the formation and mainte-
nance of two-parent families (1 point); 

(U) contracted career training and placement partner-
ships with local worksource offices, culinary programs, or vocational 
counseling services; also resident training programs that train and hire 
residents for job opportunities inside the development in areas like leas-
ing, tenant services, maintenance, landscaping, or food and beverage 
operation (2 points); 

(V) external partnerships for provision of weekly sub-
stance abuse meetings at the Development Site (2 points); 

(W) contracted onsite occupational or physical therapy 
services for Elderly Developments or Developments where the service 
is provided for Persons with Disabilities and documentation to that ef-
fect can be provided for monitoring purposes (2 points); 

(X) a full-time resident services coordinator with a ded-
icated office space at the Development (2 points); 

(Y) a resident-run community garden with annual soil 
preparation and mulch provided by the Owner and access to water (1 
point);and 

(Z) Development Sites located within a one mile radius 
of one of the following can also qualify for one (1) point provided they 
also have a referral process in place and provide transportation to and 
from the facility: 

(i) Facility for treatment of alcohol and/or drug de-
pendency; 

(ii) Facility for treatment of PTSD and other signif-
icant psychiatric or psychological conditions; 

(iii) Facility providing therapeutic and/or rehabilita-
tive services relating to mobility, sight, speech, cognitive, or hearing 
impairments; or 

(iv) Facility providing medical and/or psychological 
and/or psychiatric assistance for persons of limited financial means. 

(8) Development Accessibility Requirements. All Devel-
opments must meet all specifications and accessibility requirements as 
identified in subparagraphs (A) - (C) of this paragraph and any other 
applicable state or federal rules and requirements. The accessibility re-
quirements are further identified in the Certification of Development 
Owner as provided in the Application. 

(A) The Development shall comply with the accessibil-
ity requirements under §504, Rehabilitation Act of 1973 (29 U.S.C. 
§794), as specified under 24 C.F.R. Part 8, Subpart C, and as further 
defined in Chapter 1, Subchapter B of this title (relating to Accessibil-
ity Requirements). (§§2306.6722; 2306.6730) 

(B) New Construction (excluding New Construction of 
non-residential buildings) Developments where some Units are nor-
mally exempt from Fair Housing accessibility requirements, a mini-
mum of 20% of each unit type of otherwise exempt units (i.e., one bed-
room one bath, two bedroom one bath, two bedroom two bath, three 
bedroom two bath) must provide an accessible entry level and all com-
mon-use facilities in compliance with the Fair Housing Guidelines, and 
include a minimum of one bedroom and one bathroom or powder room 
at the entry level. 

(C) The Development Owner is and will remain in com-
pliance with state and federal laws, including but not limited to, fair 
housing laws, including Chapter 301, Property Code, Title VIII of the 
Civil Rights Act of 1968 (42 U.S.C. §§3601 et seq.), the Fair Housing 
Amendments Act of 1988 (42 U.S.C. §§3601 et seq.); the Civil Rights 
Act of 1964 (42 U.S.C. §§2000a et seq.); the Americans with Disabili-
ties Act of 1990 (42 U.S.C. §§12101 et seq.); the Rehabilitation Act of 
1973 (29 U.S.C. §§701 et seq.); Fair Housing Accessibility; the Texas 
Fair Housing Act; and that the Development is designed consistent with 
the Fair Housing Act Design Manual produced by HUD, and the Texas 
Accessibility Standards. (§2306.257; §2306.6705(7)) 

(D) All Applications proposing Rehabilitation (includ-
ing Reconstruction) will be treated as Substantial Alteration, in accor-
dance with §1.205 of this title. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505712 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

SUBCHAPTER C. APPLICATION SUBMIS-
SION REQUIREMENTS, INELIGIBILITY 
CRITERIA, BOARD DECISIONS AND WAIVER 
OF RULES OR PRE-CLEARANCE FOR 
APPLICATIONS 
10 TAC §§10.201 - 10.207 
The Texas Department of Housing and Community Affairs 
(the "Department") adopts the repeal of 10 TAC Chapter 10, 
Subchapter C, §§10.201 - 10.207, concerning Application 
Submission Requirements, Ineligibility Criteria, Board Decisions 
and Waiver of Rules without changes to the proposed text 
as published in the September 25, 2015, issue of the Texas 
Register (40 TexReg 6413) and will not be republished. 

REASONED JUSTIFICATION. The Department finds that the 
purpose of the repeal is to replace the sections with a new rule 
that encompasses all funding made available to multifamily pro-
grams. Accordingly, the repeal provides for consistency and 
minimizes repetition among the programs. 

The Board approved the final order adopting the repeal on 
November 12, 2015. 

The Department accepted public comments between Septem-
ber 25, 2015 and October 15, 2015. Comments regarding the 
repeal were accepted in writing and by fax. No comments were 
received concerning the repeal. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is adopted pur-
suant to Texas Government Code §2306.67022, which specifi-
cally authorizes the Department to adopt a qualified allocation 
plan. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505709 

Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

10 TAC §§10.201 - 10.207 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10, Subchapter C, 
concerning Application Submission Requirements, Ineligibility 
Criteria, Board Decisions and Waiver of Rules for Applications. 
Sections 10.204, 10.205 and 10.207 are adopted with changes 
to the text as published in the September 25, 2015, issue 
of the Texas Register (40 TexReg 6414). Sections 10.201 -
10.203 and 10.206 are adopted without changes and will not be 
republished. 

REASONED JUSTIFICATION. The Department finds that the 
adoption of the rule will result in a more consistent approach to 
governing multifamily activity and to the awarding of funding or 
assistance through the Department and to minimize repetition. 
The comments and responses include both administrative clar-
ifications and corrections to the Uniform Multifamily Rule based 
on the comments received. After each comment title, numbers 
are shown in parentheses. These numbers refer to the per-
son or entity that made the comment as reflected at the end of 
the reasoned response. If comment resulted in recommended 
language changes to the Draft Uniform Multifamily Rule as pre-
sented to the Board in September, such changes are indicated. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

Public comments were accepted through October 15, 2015, with 
comments received from (3) Texas Affiliation of Affordable Hous-
ing, (19) R.L. "Bobby" Bowling IV, (21) Structure Development, 
(22) Cynthia Bast, Locke Lord, (37) Terri Anderson, (45) Pedcor 
Investments. 

1. Subchapter C - General Comment (22) 

COMMENT SUMMARY: Commenter (22) noted that through-
out the Rules, the Department has various ways of referring 
to Persons involved with an Application - i.e. Applicant, Affil-
iate, Principal and Development Team and further stated that 
sometimes their usage creates unintended burdens or infeasibil-
ity for Applicants where the goal should be uniformity and consis-
tency. Commenter (22) asserted that the organizational charts 
need to be the hub of the wheel hosting the various spokes 
(ineligibility, previous participation, etc.). Commenter (22) fur-
ther explained the certain kinds of organizations such as non-
profit organizations, governmental bodies and public corpora-
tions require different treatment because control and governance 
of these entities is so different than private, closely-held orga-
nizations. Non-profits, governmental bodies and public corpo-
rations are not generally run by those who own the entity or 
serve on the board but rather they are operated on a day-to-day 
basis by a few officers and/or employees. According to com-
menter (22), there have been instances where board members 
of non-profits, governmental bodies and public companies are 
uncomfortable with signing certifications required in the applica-
tion, with some even resigning their role on the board, because 
they go beyond an individual's personal knowledge. Commenter 

41 TexReg 152 January 1, 2016 Texas Register 



(22) believed more improvement is needed with respect to these 
certifications and with the usage of various Persons involved with 
an Application. 

STAFF RESPONSE: Staff partially agreed that these non-sub-
stantive clarifications may be beneficial, but as this section and 
these definitions were not altered from last year a review or 
re-write of them is not warranted by this comment. Staff rec-
ommended no changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

2. §10.201(2)(B)(iii) - Subchapter C - Filing of Application for 
Tax-Exempt Bond Developments (37) 

COMMENT SUMMARY: Commenter (37) asserted the Depart-
ment should not require shorter closing expectations for Tradi-
tional Carryforward Tax-Exempt bond applications but should in-
stead be more development-friendly with the understanding that 
it is very difficult to close on a tax-exempt bond development in 
five months. Commenter (37) suggested the language under (iii) 
of this subparagraph be removed. 

STAFF RESPONSE: Staff recognized that Traditional Carryfor-
ward applications are allowed a longer timeframe by which to 
close and that depending on the financial structure or funding 
sources involved such timeframe could be warranted. Staff be-
lieved it is important for its analysis of financial feasibility be con-
current with the analysis performed by the lender, syndicator and 
other funding institutions to ensure consistency with the repre-
sentations made in the application and that it accurately reflects 
anticipated costs. Recognizing that many aspects of a develop-
ment can change at any given point, staff did not believe it is 
unreasonable that after Board consideration the transaction be 
in a position to close shortly thereafter. Staff recommended no 
changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

3. §10.202(1) - Subchapter C - Ineligible Applicants (22) 

COMMENT SUMMARY: Commenter (22) stated the opening 
paragraph of this section applies the standard therein to any 
party on the Development Team, which is defined broadly to 
include any Person with any role in the Development, which 
would include not only the developer and guarantor, but also 
minor players like lawyers, architects, or even construction sub-
contractor. All of these parties would be held to this standard, 
and according to commenter (22) it is unconscionable to ask 
an applicant, developer, or guarantor to make representations 
and certifications as to every single member of the development 
team. Commenter (22) recommended the Department only 
apply these ineligibility standards to those persons reflected 
on the organizational chart for the applicant, developer and 
guarantor. 

STAFF RESPONSE: Staff partially agreed that these non-sub-
stantive clarifications may be beneficial, but as this section and 
these definitions were not altered from last year a review or 
re-write of them is not warranted by this comment. Staff rec-
ommended no changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

4. §10.203 - Subchapter C - Public Notifications (55), (56), (57), 
(58), (59), (60), (61), (62) 

COMMENT SUMMARY: Commenter (55) contended that the 
residents of any subdivision should be notified when low-income 
projects are planned to be built in neighborhoods either through 

the homeowner's association or through each individual family 
that is going to be affected. Commenter (56), (57), (58), (59), 
(60), (61), (62) recommended the changes below to the notifi-
cation process so that no other community suffers the fate of 
having an affordable development adjacent to their community 
without the proper notification and no options to prevent it. "(1) 
Neighborhood Organization Notifications. (A) The Applicant 
must identify and notify all Neighborhood Organizations (HOA's) 
on record with the county or the state as of 90 days prior to 
the Full Application Delivery Date and whose boundaries are 
immediately adjacent to or in a radius of two miles from the 
proposed Development Site. (B) The Applicant must list, in the 
certification form provided in the Application, all Neighborhood 
Organizations (HOA's) on record with the county or state as of 
90 days prior to the Full Application Delivery Date and whose 
boundaries are immediately adjacent to or in a radius of two (2) 
miles from the proposed Development Site as of the submission 
of the Application. (2) Notification Recipients. No later than 
the date the Application is submitted, notification must be sent 
to all of the persons or entities identified in subparagraphs (A) 
- (H) of this paragraph..... (A) Neighborhood Organizations 
(HOA's) on record with the state or county as of 90 days prior 
to the Full Application Delivery Date whose boundaries are 
immediately adjacent to or within a two (2) mile radius to the 
Development Site;.." Commenter (56), (57), (58), (59), (60), 
(61), (62) additionally proposed new definitions for terms used 
in this section - specifically to "notify" means the actual or 
physical presentation of a hardcopy document to an HOA and 
that meetings or conversations are not considered notifications; 
and to "identify" means an actual or physical list as a hardcopy 
document of HOA's, along with physical addresses, and contact 
person and phone number. 

STAFF RESPONSE: In response to commenters, this is a sig-
nificant change and would immediately place a new consider-
able burden on 2016. Staff believed that the extent of this pro-
posed change to the scope of this rule would require renew-
ing the rule-making process and re-publication prior to adoption. 
Staff recommended no changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

5. §10.204(5)(B) - Subchapter C - Designation as Rural or Urban 
(19) 

COMMENT SUMMARY: Commenter (19) expressed support for 
the proposed language and stated it is well thought-out and in 
accordance with statute. 

STAFF RESPONSE: Staff appreciated the support expressed by 
commenter (19). Staff recommended no changes based on this 
comment. 

BOARD RESPONSE: Accepted staff's recommendation. 

6. §10.204(11) - Subchapter C - Zoning (37) 

COMMENT SUMMARY: Commenter (37) suggested that the an-
nexation of a development site while the application is under 
review should be allowed to provide evidence of appropriate 
zoning with the Commitment or Determination Notice or provide 
evidence of vested rights prior to construction commencement. 
Commenter (37) further stated that involuntary annexation is a 
key indicator of housing discrimination and a tool the city could 
use to prevent the application from being awarded; however, 
vested rights and other legal vehicles are available to the de-
veloper and do not require proper zoning. 
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STAFF RESPONSE: As it relates to zoning, the rule has required 
that in instances where an applicant has requested a zoning 
change then evidence is required at the time of Commitment or 
Determination Notice that such zoning change was approved. 
This indicates that they can build what they've represented in 
the application. In instances where while the application is un-
der review an annexation of a development site occurred, staff 
did not believe it is unreasonable to request documentation at 
the time of Commitment or Determination Notice that an appli-
cant has the ability to build what they've proposed on the site. 
If it was determined that the annexation precluded the applicant 
from building on the site, staff would be in a position to allocate 
those credits to the next application in line. Staff recommended 
no changes based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

7. §10.204(14) - Subchapter C - Nonprofit Ownership (3), (21), 
(22), (37), (45) 

COMMENT SUMMARY: Commenter (3), (21), (22), (45) as-
serted the requirement for documentation to substantiate a 
property tax exemption adds unnecessary costs to the prepa-
ration of an application and believed that applicants relying 
on a property tax exemption should do so at their own risk. 
Commenter (21), (45) stated that many attorneys will not want 
to verify something that is out of their control because only Ap-
praisal Districts can officially grant the exemption. Commenter 
(3), (21), (45) requested this threshold requirement be deleted. 
Commenter (37) suggested in lieu of an attorney statement or 
opinion, an applicant be allowed to provide a predetermination 
notice from the applicable appraisal district, but also suggested 
the Department should recognize state law and not require a 
non-profit to bear the additional cost burden associated with 
the attorney statement. Commenter (45) recommended that 
should this requirement remain that it be moved to Subchapter 
D, relating to the Real Estate Analysis rules, such that the cost 
is only borne if the application is underwritten, and that it be 
included as a condition of the award to be met at Commitment. 
Commenter (22) explained that when their firm issues opinions 
on ad valorem tax exemptions, their client has already gone 
through the pre-determination process with the appraisal district 
and their opinion is based upon the pre-determination from the 
appraisal district and further noted that there is not sufficient 
time in the application process to obtain the pre-determination 
such that an opinion can be issued. Moreover, commenter (22) 
was unclear as to the purpose of the language for the PILOT 
agreement since it is different from an exemption and is only 
utilized when a property actually has an exemption by right. 
Commenter (22) recommended the following modification: "(C) 
Any Applicant proposing a Development with a property tax 
exemption must include a letter from an attorney identifying 
the statutory basis for the exemption and indicating that the 
exemption is reasonably achievable, subject to appraisal district 
review. Additionally, any Development with a proposed Payment 
in Lieu of Taxes ("PILOT") agreement must provide evidence 
regarding the statutory basis for the PILOT and its terms." 

STAFF RESPONSE: In response to commenter (3), (21), (37), 
(45), to the extent that financial feasibility, as evaluated by the 
Department, is dependent upon such exemption, staff did not 
believe that it is unreasonable to request documentation indicat-
ing it is reasonably expected that a development would qualify 
for a property tax exemption. Staff modified the language con-
sistent with what was suggested by commenter (22) and incor-
porated the change into the Post Award and Asset Management 

Requirements Rules. Moreover, in response to commenter (45) 
the documentation would be required to be submitted at the time 
of Commitment or Determination Notice. The language as it re-
lates to this requirement has been removed from this section and 
the following has been added under §10.402(d): "(7) for Applica-
tions underwritten with a property tax exemption documentation 
must be submitted in the form of a letter from an attorney identi-
fying the statutory basis for the exemption and indicating that the 
exemption is reasonably achievable, subject to appraisal district 
review. Additionally, any Development with a proposed Payment 
in Lieu of Taxes ("PILOT") agreement must provide evidence re-
garding the statutory basis for the PILOT and its terms." 

BOARD RESPONSE: Accepted staff's recommendation. 

8. §10.205(5)(B) - Subchapter C - Site Design and Development 
Feasibility Report (45) 

COMMENT SUMMARY: Commenter (45) suggested this report 
be moved to section §10.204 of the rules so that it is not subject 
to the same scrutiny as the other third party reports, specifically 
as it relates to the requirement that they be submitted in their 
entirety or the application would be terminated. Commenter (45) 
contended that unlike the other third party reports which are ac-
tually completed by third party professionals, the site design and 
feasibility report can be compiled by the applicant from more than 
one service provider and to some extent the information con-
tained therein is included in other parts of the application. Com-
menter (45) recommended this report be subject to the Admin-
istrative Deficiency process, including the provision relating to 
"matters of a material nature not susceptible to being resolved" 
instead of the provision included in the introductory paragraph 
for third party reports. 

STAFF RESPONSE: Staff agreed with the recommendation of 
commenter (45). The paragraph relating to the Site Design and 
Development Feasibility Report was been moved to §10.204. 

BOARD RESPONSE: Accepted staff's recommendation. 

9. §10.207(a)(1) - Subchapter C - Waiver of Rules for Applica-
tions (45) 

COMMENT SUMMARY: Commenter (45) requested clarifica-
tion regarding the authority of the Executive Director to grant 
waivers. Specifically, the rule indicates that the Executive Di-
rector may waive requirements "as provided in this rule" which 
has been understood to mean that unless a section of the rule 
actually speaks to a waiver of that particular rule, the Executive 
Director does not have the authority to entertain a waiver of 
that rule. Commenter (45) further explained that the only place 
in the rule that specifically mentions such authority is in the 
introductory paragraph relating to fees, under Subchapter G and 
further stated that §11.6(5) relating to Force Majeure is the only 
other place where waivers are mentioned in that waivers will 
not be accepted. Commenter (45) asserted that because this 
waiver section alludes to a process by which an applicant could 
appeal the denial of a waiver request by the Executive Director it 
implies that such waiver requests would actually be entertained 
and further asserted that if waiver requests will not be enter-
tained then the provision should be deleted so as to speed up 
the process by which such requests would be presented to the 
Board. Commenter (45) suggested that should such requests 
be entertained by the Executive Director, the section should be 
modified accordingly and suggested the following: "(b) Waivers 
Granted by the Executive Director. The Executive Director may 
consider requests to waive requirements of those provisions 
of this rule listed in subsection (a) of this section. Even if this 
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section of the rule grants the Executive Director authority to 
waive a given item, the Executive Director may present the 
matter to the Board for consideration and action..." 

STAFF RESPONSE: Staff agreed and modified the language as 
recommended by commenter (45). 

BOARD RESPONSE: Accepted staff's recommendation. 

The Board approved the final order adopting the new sections 
on November 12, 2015. 

INDEX OF COMMENTERS 

(3) Texas Affiliation of Affordable Housing, 

(19) R.L. "Bobby" Bowling IV, 

(21) Structure Development, 

(22) Cynthia Bast, Locke Lord, 

(37) Terri Anderson, 

(45) Pedcor Investments. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new section is 
adopted pursuant to §2306.67022, which specifically authorizes 
the Department to adopt a qualified allocation plan. 

§10.204. Required Documentation for Application Submission. 

The purpose of this section is to identify the documentation that is re-
quired at the time of Application submission, unless specifically indi-
cated or otherwise required by Department rule. If any of the documen-
tation indicated in this section is not resolved, clarified or corrected to 
the satisfaction of the Department through either original Application 
submission or the Administrative Deficiency process, the Application 
will be terminated. Unless stated otherwise, all documentation identi-
fied in this section must not be dated more than six (6) months prior 
to the close of the Application Acceptance Period or the date of Appli-
cation submission as applicable to the program. The Application may 
include, or Department staff may request, documentation or verifica-
tion of compliance with any requirements related to the eligibility of 
an Applicant, Application, Development Site, or Development. 

(1) Certification of Development Owner. This form, as 
provided in the Application, must be executed by the Development 
Owner and address the specific requirements associated with the De-
velopment. The Person executing the certification is responsible for 
ensuring all individuals referenced therein are in compliance with the 
certification, that they have given it with all required authority and with 
actual knowledge of the matters certified. Applicants must read the cer-
tification carefully as it contains certain construction and Development 
specifications that each Development must meet. 

(A) The Development will adhere to the Texas Property 
Code relating to security devices and other applicable requirements for 
residential tenancies, and will adhere to local building codes or, if no 
local building codes are in place, then to the most recent version of the 
International Building Code. 

(B) This Application and all materials submitted to the 
Department constitute records of the Department subject to Texas Gov-
ernment Code, Chapter 552, and the Texas Public Information Act. 

(C) All representations, undertakings and commitments 
made by Applicant in the Application process for Development assis-
tance expressly constitute conditions to any Commitment, Determi-
nation Notice, Carryover Allocation, or Direct Loan Commitment for 
such Development which the Department may issue or award, and the 

violation of any such condition shall be sufficient cause for the can-
cellation and rescission of such Commitment, Determination Notice, 
Carryover Allocation, or Direct Loan Commitment by the Department. 
If any such representations, undertakings and commitments concern or 
relate to the ongoing features or operation of the Development, they 
shall each and all shall be enforceable even if not reflected in the Land 
Use Restriction Agreement. All such representations, undertakings and 
commitments are also enforceable by the Department and the tenants 
of the Development, including enforcement by administrative penal-
ties for failure to perform, in accordance with the Land Use Restriction 
Agreement. 

(D) The Development Owner has read and understands 
the Department's fair housing educational materials posted on the De-
partment's website as of the beginning of the Application Acceptance 
Period. 

(E) The Development Owner agrees to implement 
a plan to use Historically Underutilized Businesses (HUB) in the 
development process consistent with the Historically Underutilized 
Business Guidelines for contracting with the State of Texas. The 
Development Owner will be required to submit a report of the success 
of the plan as part of the cost certification documentation, in order to 
receive IRS Forms 8609 or, if the Development does not have Housing 
Tax Credits, release of retainage. 

(F) The Applicant will attempt to ensure that at least 30 
percent of the construction and management businesses with which the 
Applicant contracts in connection with the Development are Minority 
Owned Businesses as further described in Texas Government Code, 
§2306.6734. 

(G) The Development Owner will affirmatively market 
to veterans through direct marketing or contracts with veteran's orga-
nizations. The Development Owner will be required to identify how 
they will affirmatively market to veterans and report to the Department 
in the annual housing report on the results of the marketing efforts to 
veterans. Exceptions to this requirement must be approved by the De-
partment. 

(H) The Development Owner will comply with any and 
all notices required by the Department. 

(I) If the Development has an existing LURA with the 
Department, the Development Owner will comply with the existing 
restrictions. 

(2) Applicant Eligibility Certification. This form, as pro-
vided in the Application, must be executed by any individuals required 
to be listed on the organizational chart and also identified in subpara-
graphs (A) - (D) below. The form identifies the various criteria re-
lating to eligibility requirements associated with multifamily funding 
from the Department, including but not limited to the criteria identified 
under §10.202 of this chapter (relating to Ineligible Applicants and Ap-
plications). 

(A) for for-profit corporations, any officer authorized 
by the board of directors, regardless of title, to act on behalf of the cor-
poration, including but not limited to the president, vice president, sec-
retary, treasurer, and all other executive officers, and each stock holder 
having a 10 percent or more interest in the corporation, and any indi-
vidual who has Control with respect to such stock holder; 

(B) for non-profit corporations or governmental instru-
mentalities (such as housing authorities), any officer authorized by the 
board, regardless of title, to act on behalf of the corporation, including 
but not limited to the president, vice president, secretary, treasurer, and 
all other executive officers, the Audit committee chair, the Board chair, 
and anyone identified as the Executive Director or equivalent; 
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(C) for trusts, all beneficiaries that have the legal ability 
to Control the trust who are not just financial beneficiaries; and 

(D) for limited liability companies, all managers, man-
aging members, members having a 10 percent or more interest in the 
limited liability company, any individual Controlling such members, or 
any officer authorized to act on behalf of the limited liability company. 

(3) Architect Certification Form. This form, as provided in 
the Application, must be executed by the Development engineer, an ac-
credited architect or Third Party accessibility specialist. (§2306.6722; 
§2306.6730) 

(4) Notice, Hearing, and Resolution for Tax-Exempt 
Bond Developments. In accordance with Texas Government Code, 
§2306.67071, the following actions must take place with respect to the 
filing of an Application and any Department awards for a Tax-Exempt 
Bond Development. 

(A) Prior to submission of an Application to the Depart-
ment, an Applicant must provide notice of the intent to file the Appli-
cation in accordance with §10.203 of this chapter (relating to Public 
Notifications (§2306.6705(9))). 

(B) The Governing Body of a municipality must hold a 
hearing if the Development Site is located within a municipality or the 
extra territorial jurisdiction (ETJ) of a municipality. The Governing 
Body of a county must hold a hearing unless the Development Site is 
located within a municipality. For Development Sites located in an ETJ 
the county and municipality must hold hearings; however, the county 
and municipality may arrange for a joint hearing. The purpose of the 
hearing(s) must be to solicit public input concerning the Application or 
Development and the hearing(s) must provide the public with such an 
opportunity. The Applicant may be asked to substantively address the 
concerns of the public or local government officials. 

(C) An Applicant must submit to the Department a res-
olution of no objection from the applicable Governing Body. Such res-
olution(s) must specifically identify the Development whether by legal 
description, address, Development name, Application number or other 
verifiable method. In providing a resolution, a municipality or county 
should consult its own staff and legal counsel as to whether such res-
olution will be consistent with Fair Housing laws as they may apply, 
including, as applicable, consistency with any FHAST form on file, 
any current Analysis of Impediments to Fair Housing Choice, or any 
current plans such as one year action plans or five year consolidated 
plans for HUD block grant funds such as HOME or CDBG funds. For 
an Application with a Development Site that is: 

(i) Within a municipality, the Applicant must submit 
a resolution from the Governing Body of that municipality; 

(ii) Within the extraterritorial jurisdiction (ETJ) of a 
municipality, the Applicant must submit both: 

(I) a resolution from the Governing Body of that 
municipality; and 

(II) a resolution from the Governing Body of the 
county; or 

(iii) Within a county and not within a municipality 
or the ETJ of a municipality, a resolution from the Governing Body of 
the county. 

(D) For purposes of meeting the requirements of sub-
paragraph (C) of this paragraph, the resolution(s) must be submitted 
no later than the Resolutions Delivery Date described in §10.4 of this 
chapter (relating to Program Dates). An acceptable, but not required, 
form of resolution may be obtained in the Multifamily Programs Pro-

cedures Manual. Applicants should ensure that the resolutions all have 
the appropriate references and certifications or the Application may be 
terminated. The resolution(s) must certify that: 

(i) Notice has been provided to the Governing Body 
in accordance with Texas Government Code, §2306.67071(a) and sub-
paragraph (A) of this paragraph; 

(ii) The Governing Body has had sufficient opportu-
nity to obtain a response from the Applicant regarding any questions 
or concerns about the proposed Development; 

(iii) The Governing Body has held a hearing at 
which public comment may be made on the proposed Development 
in accordance with Texas Government Code, §2306.67071(b) and 
subparagraph (B) of this paragraph; and 

(iv) After due consideration of the information pro-
vided by the Applicant and public comment, the Governing Body does 
not object to the proposed Application. 

(5) Designation as Rural or Urban. 

(A) Each Application must identify whether the Devel-
opment Site is located in an Urban Area or Rural Area of a Uniform 
State Service Region. The Department shall make available a list 
of Places meeting the requirements of Texas Government Code, 
§2306.004(28-a)(A) and (B), for designation as a Rural Area and 
those that are an Urban Area in the Site Demographics Characteristics 
Report. Some Places are municipalities. For any Development Site 
located in the ETJ of a municipality and not in a Place, the Application 
shall have the Rural Area or Urban Area designation of the municipal-
ity whose ETJ within which the Development Site is located. For any 
Development Site not located within the boundaries of a Place or the 
ETJ of a municipality, the applicable designation is that of the closest 
Place. 

(B) Certain areas located within the boundaries of a pri-
mary metropolitan statistical area or a metropolitan statistical area can 
request a Rural designation from the Department for purposes of re-
ceiving an allocation Housing Tax Credits (§2306.6740). In order to 
apply for such a designation, a letter must be submitted from a duly au-
thorized official of the political subdivision or census designated place 
addressing the factors outlined in clauses (i) - (vi) of this subparagraph. 
Photographs and other supporting documentation are strongly encour-
aged. In order for the area to be designated Rural by the Department 
for the 2016 Application Round, such requests must be made no later 
than December 15, 2015. If staff is able to affirm the findings outlined 
in the request, the Rural designation will be granted without further ac-
tion and will remain in effect until such time that the population as de-
scribed in clause (i) of this subparagraph exceeds 25,000. In the event 
that staff is unable to affirm the information contained in the request, a 
recommendation for denial will be presented to the Board. 

(i) The population of the political subdivision or 
census designated place does not exceed 25,000; 

(ii) The characteristics of the political subdivision or 
census designated place and how those differ from the characteristics 
of the area(s) with which it shares a contiguous boundary; 

(iii) The percentage of the total border of the politi-
cal subdivision or census designated place that is contiguous with other 
political subdivisions or census designated places designated as urban. 
For purposes of this assessment, less than fifty percent contiguity with 
urban designated places is presumptively rural in nature; 

(iv) The political subdivision or census designated 
place contains a significant number of unimproved roads or relies on 
unimproved roads to connect it to other places; 
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(v) The political subdivision or census designated 
place lacks major amenities commonly associated with urban or sub-
urban areas; and 

(vi) The boundaries of the political subdivision or 
census designated place contain, or are surrounded by, significant areas 
of undeveloped or agricultural land. For purposes of this assessment, 
significant being more than one-third of the total surface area of politi-
cal subdivision/census designated place, or a minimum of 1,000 acres 
immediately contiguous to the border. 

(6) Experience Requirement. Evidence that meets the cri-
teria as stated in subparagraph (A) of this paragraph must be provided 
in the Application, unless an experience certificate was issued by the 
Department in 2014 or 2015 which may be submitted as acceptable ev-
idence of this requirement. Experience of multiple parties may not be 
aggregated to meet this requirement. 

(A) A Principal of the Developer, Development Owner, 
or General Partner must establish that they have experience in the de-
velopment and placement in service of 150 units or more. Acceptable 
documentation to meet this requirement shall include any of the items 
in clauses (i) - (ix) of this subparagraph: 

(i) American Institute of Architects (AIA) Docu-
ment (A102) or (A103) 2007 - Standard Form of Agreement between 
Owner and Contractor; 

(ii) AIA Document G704--Certificate of Substantial 
Completion; 

(iii) AIA Document G702--Application and Certifi-
cate for Payment; 

(iv) Certificate of Occupancy; 

(v) IRS Form 8609 (only one per development is re-
quired); 

(vi) HUD Form 9822; 

(vii) Development agreements; 

(viii) Partnership agreements; or 

(ix) other documentation satisfactory to the Depart-
ment verifying that a Principal of the Development Owner, General 
Partner, or Developer has the required experience. 

(B) The names on the forms and agreements in subpara-
graph (A)(i) - (ix) of this paragraph must reflect that the individual 
seeking to provide experience is a Principal of the Development Owner, 
General Partner, or Developer as listed in the Application. For purposes 
of this requirement any individual attempting to use the experience of 
another individual or entity must demonstrate they had the authority 
to act on their behalf that substantiates the minimum 150 unit require-
ment. 

(C) Experience may not be established for a Person who 
at any time within the preceding three years has been involved with 
affordable housing in another state in which the Person or Affiliate has 
been the subject of issued IRS Form 8823 citing non-compliance that 
has not been or is not being corrected with reasonable due diligence. 

(D) If a Principal is determined by the Department to 
not have the required experience, an acceptable replacement for that 
Principal must be identified prior to the date the award is made by the 
Board. 

(E) Notwithstanding the foregoing, no person may be 
used to establish such required experience if that Person or an Affiliate 
of that Person would not be eligible to be an Applicant themselves. 

(7) Financing Requirements. 

(A) Non-Department Debt Financing. Interim and per-
manent financing sufficient to fund the proposed Total Housing De-
velopment Cost less any other funds requested from the Department 
must be included in the Application. For any Development that is a 
part of a larger development plan on the same site, the Department 
may request and evaluate information related to the other components 
of the development plan in instances in which the financial viability 
of the Development is in whole or in part dependent upon the other 
portions of the development plan. Any local, state or federal financ-
ing identified in this section which restricts household incomes at any 
level that is lower than restrictions required pursuant to this chapter or 
elected in accordance with Chapter 11 of this title (relating to Housing 
Tax Credit Program Qualified Allocation Plan) must be identified in the 
rent schedule and the local, state or federal income restrictions must in-
clude corresponding rent levels in accordance with §42(g) of the Code. 
The income and corresponding rent restrictions will be imposed by the 
LURA and monitored for compliance. Financing amounts must be con-
sistent throughout the Application and acceptable documentation shall 
include those described in clauses (i) and (ii) of this subparagraph. 

(i) Financing is in place as evidenced by: 

(I) a valid and binding loan agreement; and 

(II) a valid recorded deed(s) of trust lien on the 
Development in the name of the Development Owner as grantor cov-
ered by a lender's policy of title insurance; 

(ii) Term sheets for interim and permanent loans is-
sued by a lending institution or mortgage company that is actively and 
regularly engaged in the business of lending money must: 

(I) have been signed by the lender; 

(II) be addressed to the Development Owner or 
Affiliate; 

(III) for the permanent loan, include a minimum 
loan term of fifteen (15) years with at least a thirty (30) year amortiza-
tion; 

(IV) include anticipated interest rate, including 
the mechanism for determining the interest rate; 

(V) include any required Guarantors, if known; 

(VI) include the principal amount of the loan; and 

(VII) include and address any other terms and 
conditions applicable to the financing. The term sheet may be condi-
tional upon the completion of specified due diligence by the lender 
and upon the award of tax credits, if applicable; or 

(iii) For Developments proposing to refinance an ex-
isting USDA Section 515 loan, a letter from the USDA confirming re-
ceipt of the loan transfer application. 

(B) Gap Financing. Any anticipated federal, state, local 
or private gap financing, whether soft or hard debt, must be identified in 
the Application. Applicants must provide evidence that an application 
for such gap financing has been made. Acceptable documentation may 
include a letter from the funding entity confirming receipt of an appli-
cation or a term sheet from the lending agency which clearly describes 
the amount and terms of the financing. Other Department funding re-
quested with Housing Tax Credit Applications must be on a concurrent 
funding period with the Housing Tax Credit Application, and no term 
sheet is required for such a request. Permanent loans must include a 
minimum loan term of fifteen (15) years with at least a thirty (30) year 
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amortization or for non-amortizing loan structures a term of not less 
than thirty (30) years. 

(C) Owner Contributions. If the Development will be 
financed in part by a capital contribution by the General Partner, Man-
aging General Partner, any other partner that is not a partner providing 
the syndication equity, a guarantor or a Principal in an amount that 
exceeds 5 percent of the Total Housing Development Cost, a letter 
from a Third Party CPA must be submitted that verifies the capacity 
of the contributor to provide the capital from funds that are not other-
wise committed or pledged. Additionally, a letter from the contribu-
tor's bank(s) or repository(ies) must be submitted confirming sufficient 
funds are readily available to the contributor. The contributor must cer-
tify that the funds remain readily available at Commitment. Regardless 
of the amount, all capital contributions other than syndication equity 
will be added to the Deferred Developer Fee for feasibility purposes 
under §10.302(i)(2) of this chapter (relating to Underwriting Rules and 
Guidelines) or where scoring is concerned, unless the Development is 
a Supportive Housing Development, the Development is not supported 
with Housing Tax Credits, or the ownership structure includes a non-
profit organization with a history of fundraising to support the devel-
opment of affordable housing. 

(D) Equity Financing. (§2306.6705(2) and (3)) If appli-
cable to the program, the Application must include a term sheet from a 
syndicator that, at a minimum, includes: 

(i) an estimate of the amount of equity dollars ex-
pected to be raised for the Development; 

(ii) the amount of Housing Tax Credits requested for 
allocation to the Development Owner; 

(iii) pay-in schedules; 

(iv) anticipated developer fees paid during construc-
tion; and 

(v) syndicator consulting fees and other syndication 
costs. No syndication costs should be included in the Eligible Basis. 

(E) Financing Narrative. (§2306.6705(1)) A narrative 
must be submitted that describes the complete financing plan for the 
Development, including but not limited to, the sources and uses of 
funds; construction, permanent and bridge loans, rents, operating sub-
sidies, and replacement reserves; and the status of commitments for all 
funding sources. For applicants requesting HOME funds, Match in the 
amount of at least 5 percent of the HOME funds requested must be doc-
umented with a letter from the anticipated provider of Match indicating 
the provider's willingness and ability to make a financial commitment 
should the Development receive an award of HOME funds. The infor-
mation provided must be consistent with all other documentation in the 
Application. 

(8) Operating and Development Cost Documentation. 

(A) 15-year Pro forma. All Applications must include a 
15-year pro forma estimate of operating expenses, in the form provided 
by the Department. Any "other" debt service included in the pro forma 
must include a description. 

(B) Utility Allowances. This exhibit, as provided in the 
Application, must be submitted along with documentation from the 
source of the utility allowance estimate used in completing the Rent 
Schedule provided in the Application. This exhibit must clearly indi-
cate which utility costs are included in the estimate and must comply 
with the requirements of §10.614 of this chapter (relating to Utility Al-
lowances). Where the Applicant uses any method that requires Depart-
ment review, such review must have been requested prior to submission 
of the Application. 

(C) Operating Expenses. This exhibit, as provided in 
the Application, must be submitted indicating the anticipated operating 
expenses associated with the Development. Any expenses noted as 
"other" in any of the categories must be identified. "Miscellaneous" or 
other nondescript designations are not acceptable. 

(D) Rent Schedule. This exhibit, as provided in the Ap-
plication, must indicate the type of Unit designation based on the Unit's 
rent and income restrictions. The rent and utility limits available at the 
time the Application is submitted should be used to complete this ex-
hibit. Gross rents cannot exceed the maximum rent limits unless docu-
mentation of project-based rental assistance is provided. The unit mix 
and net rentable square footages must be consistent with the site plan 
and architectural drawings. For Units restricted in connection with Di-
rect Loans, the restricted Units will generally be designated "floating" 
unless specifically disallowed under the program specific rules. For 
Applications that propose utilizing HOME funds, at least 90 percent 
of the Units restricted in connection with the HOME program must be 
available to families whose incomes do not exceed 60 percent of the 
Area Median Income. 

(E) Development Costs. This exhibit, as provided in 
the Application, must include the contact information for the person 
providing the cost estimate and must meet the requirements of clauses 
(i) and (ii) of this subparagraph. 

(i) Applicants must provide a detailed cost break-
down of projected Site Work costs (excluding site amenities), if any, 
prepared by a Third Party engineer or cost estimator. If Site Work costs 
(excluding site amenities) exceed $15,000 per Unit and are included in 
Eligible Basis, a letter must be provided from a certified public accoun-
tant allocating which portions of those site costs should be included in 
Eligible Basis. 

(ii) If costs for Off-Site Construction are included 
in the budget as a line item, or embedded in the site acquisition con-
tract, or referenced in the utility provider letters, then the Off-Site Cost 
Breakdown prepared by a Third Party engineer must be provided. The 
certification from a Third Party engineer must describe the necessity of 
the off-site improvements, including the relevant requirements of the 
local jurisdiction with authority over building codes. If any Off-Site 
Construction costs are included in Eligible Basis, a letter must be pro-
vided from a certified public accountant allocating which portions of 
those costs should be included in Eligible Basis. If off-site costs are 
included in Eligible Basis based on PLR 200916007, a statement of 
findings from a CPA must be provided which describes the facts rele-
vant to the Development and affirmatively certifies that the fact pattern 
of the Development matches the fact pattern in PLR 200916007. 

(F) Rental Assistance/Subsidy. (§2306.6705(4)) If 
rental assistance, an operating subsidy, an annuity, or an interest 
rate reduction payment is proposed to exist or continue for the De-
velopment, any related contract or other agreement securing those 
funds or proof of application for such funds must be provided. Such 
documentation shall, at a minimum, identify the source and annual 
amount of the funds, the number of units receiving the funds, and the 
term and expiration date of the contract or other agreement. 

(G) Occupied Developments. The items identified in 
clauses (i) - (vi) of this subparagraph must be submitted with any Ap-
plication where any structure on the Development Site is occupied at 
any time after the Application Acceptance Period begins or if the Ap-
plication proposes the demolition of any housing occupied at any time 
after the Application Acceptance Period begins. If the current property 
owner is unwilling to provide the required documentation then a signed 
statement from the Applicant attesting to that fact must be submitted. 
If one or more of the items described in clauses (i) - (vi) of this sub-
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paragraph is not applicable based upon the type of occupied structures 
on the Development Site, the Applicant must provide an explanation 
of such non-applicability. Applicant must submit: 

(i) at least one of the items identified in subclauses 
(I) - (IV) of this clause: 

(I) historical monthly operating statements of the 
Existing Residential Development for twelve (12) consecutive months 
ending not more than three (3) months from the first day of the Appli-
cation Acceptance Period; 

(II) the two (2) most recent consecutive annual 
operating statement summaries; 

(III) the most recent consecutive six (6) months 
of operating statements and the most recent available annual operating 
summary; or 

(IV) all monthly or annual operating summaries 
available; and 

(ii) a rent roll not more than six (6) months old as of 
the first day the Application Acceptance Period that discloses the terms 
and rate of the lease, rental rates offered at the date of the rent roll, Unit 
mix, and tenant names or vacancy; 

(iii) a written explanation of the process used to 
notify and consult with the tenants in preparing the Application; 
(§2306.6705(6)) 

(iv) a relocation plan outlining relocation require-
ments and a budget with an identified funding source; (§2306.6705(6)) 

(v) any documentation necessary for the Department 
to facilitate, or advise an Applicant with respect to or to ensure com-
pliance with the Uniform Relocation Act and any other relocation laws 
or regulations as may be applicable; and 

(vi) if applicable, evidence that the relocation plan 
has been submitted to the appropriate legal or governmental agency. 
(§2306.6705(6)) 

(9) Architectural Drawings. All Applications must include 
the items identified in subparagraphs (A) - (D) of this paragraph, unless 
specifically stated otherwise, and must be consistent with all applicable 
exhibits throughout the Application. The drawings must have a legible 
scale and show the dimensions of each perimeter wall and floor heights. 

(A) A site plan which: 

(i) includes a unit and building type table matrix that 
is consistent with the Rent Schedule and Building/Unit Configuration 
forms provided in the Application; 

(ii) identifies all residential and common buildings; 

(iii) clearly delineates the flood plain boundary lines 
and shows all easements; 

(iv) if applicable, indicates possible placement of 
detention/retention pond(s); and 

(v) indicates the location of the parking spaces; 

(B) Building floor plans must be submitted for each 
building type. Applications for Rehabilitation (excluding Reconstruc-
tion) are not required to submit building floor plans unless the floor 
plan changes. Applications for Adaptive Reuse are only required to 
include building plans delineating each Unit by number and type. 
Building floor plans must include square footage calculations for 
balconies, breezeways, corridors and any other areas not included in 
net rentable area; 

(C) Unit floor plans for each type of Unit must be in-
cluded in the Application and must include the square footage for each 
type of Unit. Applications for Adaptive Reuse are only required to 
include Unit floor plans for each distinct typical Unit type such as 
one-bedroom, two-bedroom and for all Unit types that vary in Net 
Rentable Area by 10 percent from the typical Unit; and 

(D) Elevations must be submitted for each side of each 
building type (or include a statement that all other sides are of simi-
lar composition as the front) and include a percentage estimate of the 
exterior composition and proposed roof pitch. Applications for Reha-
bilitation and Adaptive Reuse may submit photographs if the Unit con-
figurations are not being altered and post-renovation drawings must be 
submitted if Unit configurations are proposed to be altered. 

(10) Site Control. 

(A) Evidence that the Development Owner has Site 
Control must be submitted. If the evidence is not in the name of the 
Development Owner, then an Affiliate of the Development Owner 
must have Site Control that does not expressly preclude an ability to 
assign the Site Control to the Development Owner or another party. 
All of the sellers of the proposed Property for the thirty-six (36) 
months prior to the first day of the Application Acceptance Period and 
their relationship, if any, to members of the Development Team must 
be identified at the time of Application. The Department may request 
documentation at any time after submission of an Application of the 
Development Owner's ability to compel title and the Development 
Owner must be able to promptly provide such documentation or the 
Application, award, or Commitment may be terminated. The Depart-
ment acknowledges and understands that the Property may have one 
or more encumbrances at the time of Application submission and the 
Department will use a reasonableness standard in determining whether 
such encumbrance is likely to impede an Applicant's ability to meet 
the program's requirements. Tax-Exempt Bond Lottery Applications 
must have Site Control valid through December 1 of the prior program 
year with the option to extend through March 1 of the current program 
year. 

(B) In order to establish Site Control, one of the items 
described in clauses (i) - (iii) of this subparagraph must be provided. 
In the case of land donations, Applicants must demonstrate that the 
entity donating the land has Site Control as evidenced through one of 
the items described in clauses (i) - (iii) of this subparagraph or other 
documentation acceptable to the Department. 

(i) a recorded warranty deed with corresponding ex-
ecuted settlement statement (or functional equivalent for an existing 
lease with at least forty-five (45) years remaining); or 

(ii) a contract or option for lease with a minimum 
term of forty-five (45) years that includes a price; address and/or legal 
description; proof of consideration in the form specified in the contract; 
and expiration date; or 

(iii) a contract for sale or an option to purchase that 
includes a price; address and/or legal description; proof of considera-
tion in the form specified in the contract; and expiration date; 

(C) If the acquisition can be characterized as an identity 
of interest transaction, as described in §10.302 of this chapter, then 
the documentation as further described therein must be submitted in 
addition to that of subparagraph (B) of this paragraph. 

(11) Zoning. (§2306.6705(5)) Acceptable evidence of zon-
ing for all Developments must include one of subparagraphs (A) - (D) 
of this paragraph. In instances where annexation of a Development 
Site occurs while the Application is under review, the Applicant must 
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submit evidence of appropriate zoning with the Commitment or Deter-
mination Notice. 

(A) No Zoning Ordinance in Effect. The Application 
must include a letter from a local government official with appropriate 
jurisdiction stating that the Development is located within the bound-
aries of a political subdivision that has no zoning. 

(B) Zoning Ordinance in Effect. The Application must 
include a letter from a local government official with appropriate ju-
risdiction stating the Development is permitted under the provisions of 
the zoning ordinance that applies to the location of the Development. 

(C) Requesting a Zoning Change. The Application 
must include evidence in the form of a letter from a local government 
official with jurisdiction over zoning matters that the Applicant or 
Affiliate is in the process of seeking a zoning change, that a zoning 
application was received by the political subdivision, and that the 
jurisdiction received a release agreeing to hold the political subdi-
vision and all other parties harmless in the event the appropriate 
zoning is denied. Documentation of final approval of appropriate 
zoning must be submitted to the Department with the Commitment or 
Determination Notice. 

(D) Zoning for Rehabilitation Developments. The Ap-
plication must include documentation of current zoning. If the Prop-
erty is currently conforming but with an overlay that would make it a 
non-conforming use as presently zoned, the Application must include 
a letter from a local government official with appropriate jurisdiction 
which addresses the items in clauses (i) - (iv) of this subparagraph: 

(i) a detailed narrative of the nature of non-confor-
mance; 

(ii) the applicable destruction threshold; 

(iii) Owner's rights to reconstruct in the event of 
damage; and 

(iv) penalties for noncompliance. 

(12) Title Commitment/Policy. A title commitment or ti-
tle policy must be submitted that includes a legal description that is 
consistent with the Site Control. If the title commitment or policy is 
dated more than six (6) months prior to the beginning of the Applica-
tion Acceptance Period, then a letter from the title company indicating 
that nothing further has transpired during the six-month period on the 
commitment or policy must be submitted. 

(A) The title commitment must list the name of the De-
velopment Owner as the proposed insured and lists the seller or lessor 
as the current owner of the Development Site. 

(B) The title policy must show that the ownership (or 
leasehold) of the Development Site is vested in the name of the Devel-
opment Owner. 

(13) Ownership Structure. 

(A) Organizational Charts. A chart must be submit-
ted that clearly illustrates the complete organizational structure of the 
final proposed Development Owner and of any Developer or Guar-
antor, identifying all Principals thereof and providing the names and 
ownership percentages of all Persons having an ownership interest in 
the Development Owner or the Developer or Guarantor, as applicable, 
whether directly or through one or more subsidiaries. Nonprofit enti-
ties, public housing authorities, publicly traded corporations, individ-
ual board members, and executive directors must be included in this 
exhibit and trusts must list all beneficiaries that have the legal ability 
to control or direct activities of the trust and are not just financial ben-
eficiaries. 

(B) Previous Participation. Evidence must be submit-
ted that each entity shown on the organizational chart described in sub-
paragraph (A) of this paragraph that has ownership interest in the De-
velopment Owner, Developer or Guarantor, has provided a copy of the 
completed Previous Participation Form to the Department. Individual 
Principals of such entities identified on the organizational chart must 
provide the Previous Participation Form, unless excluded from such re-
quirement pursuant to Chapter 1 Subchapter C of this title. Any Person 
(regardless of any Ownership interest or lack thereof) receiving more 
than 10 percent of the Developer Fee is also required to submit this 
document. The form must include a list of all developments that are, 
or were, previously under ownership or Control of the Applicant and/or 
each Principal, including any Person providing the required experience. 
All participation in any Department funded or monitored activity, in-
cluding non-housing activities, as well as Housing Tax Credit devel-
opments or other programs administered by other states using state or 
federal programs must be disclosed. The Previous Participation Form 
will authorize the parties overseeing such assistance to release compli-
ance histories to the Department. 

(14) Nonprofit Ownership. Applications that involve a 
§501(c)(3) or (4) nonprofit General Partner or Owner shall submit the 
documentation identified in subparagraph (A) or (B) of this paragraph 
as applicable. 

(A) Competitive HTC Applications. Applications for 
Competitive Housing Tax Credits involving a §501(c)(3) or (4) non-
profit General Partner and which meet the Nonprofit Set-Aside require-
ments, must submit all of the documents described in this subparagraph 
and indicate the nonprofit status on the carryover documentation and 
IRS Forms 8609. (§2306.6706) Applications that include an affirma-
tive election to not be treated under the set-aside and a certification that 
they do not expect to receive a benefit in the allocation of tax credits 
as a result of being affiliated with a nonprofit only need to submit the 
documentation in subparagraph (B) of this paragraph. 

(i) An IRS determination letter which states that the 
nonprofit organization is a §501(c)(3) or (4) entity; 

(ii) The Nonprofit Participation exhibit as provided 
in the Application, including a list of the names and contact information 
for all board members, directors, and officers; 

(iii) A Third Party legal opinion stating: 

(I) that the nonprofit organization is not affiliated 
with or Controlled by a for-profit organization and the basis for that 
opinion; 

(II) that the nonprofit organization is eligible, as 
further described, for a Housing Credit Allocation from the Nonprofit 
Set-Aside pursuant to §42(h)(5) of the Code and the basis for that opin-
ion; 

(III) that one of the exempt purposes of the non-
profit organization is to provide low-income housing; 

(IV) that the nonprofit organization prohibits a 
member of its board of directors, other than a chief staff member serv-
ing concurrently as a member of the board, from receiving material 
compensation for service on the board; 

(V) that the Qualified Nonprofit Development 
will have the nonprofit entity or its nonprofit Affiliate or subsidiary 
be the Developer or co-Developer as evidenced in the development 
agreement; 

(iv) a copy of the nonprofit organization's most re-
cent financial statement as prepared by a Certified Public Accountant; 
and 
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(v) evidence in the form of a certification that a ma-
jority of the members of the nonprofit organization's board of directors 
principally reside: 

(I) in this state, if the Development is located in 
a Rural Area; or 

(II) not more than ninety (90) miles from the De-
velopment, if the Development is not located in a Rural Area. 

(B) All Other Applications. Applications that involve 
a §501(c)(3) or (4) nonprofit General Partner or Owner must submit 
an IRS determination letter which states that the nonprofit organization 
is a §501(c)(3) or (4) entity and the Nonprofit Participation exhibit as 
provided in the Application. If the Application involves a nonprofit that 
is not a §501(c)(3) or (4), then they must disclose in the Application the 
basis of their nonprofit status. 

(15) Site Design and Development Feasibility Report. This 
report, compiled by the Applicant or Third Party Consultant, and pre-
pared in accordance with this paragraph, which reviews site conditions 
and development requirements of the Development and Development 
Site, is required for any New Construction or Reconstruction Develop-
ment. 

(A) Executive Summary as a narrative overview of the 
Development in sufficient detail that would help a reviewer of the Ap-
plication better understand the site, the site plan, off site requirements 
(including discussion of any seller contributions or reimbursements), 
any other unique development requirements, and their impact on Site 
Work and Off Site Construction costs. The summary should contain a 
general statement regarding the level of due diligence that has been 
done relating to site development (including discussions with local 
government development offices). Additionally, the overview should 
contain a summary of zoning requirements, subdivision requirements, 
property identification number(s) and millage rates for all taxing juris-
dictions, development ordinances, fire department requirements, site 
ingress and egress requirements, building codes, and local design re-
quirements impacting the Development (include website links but do 
not attach copies of ordinances). Careful focus and attention should be 
made regarding any atypical items materially impacting costs. 

(B) Survey or current plat as defined by the Texas So-
ciety of Professional Surveyors in their Manual of Practice for Land 
Surveying in Texas (Category 1A - Land Title Survey or Category 1B 
- Standard Land Boundary Survey). Surveys may not be older than 
twelve (12) months from the beginning of the Application Acceptance 
Period. Plats must include evidence that it has been recorded with the 
appropriate local entity and that, as of the date of submission, it is the 
most current plat. Applications proposing noncontiguous single family 
scattered sites are not required to submit surveys or plats at Application, 
but this information may be requested during the Real Estate Analysis 
review. 

(C) Preliminary site plan prepared by the civil engineer 
with a statement that the plan materially adheres to all applicable 
zoning, site development, and building code ordinances. The site 
plan must identify all structures, site amenities, parking spaces (in-
clude handicap spaces and ramps) and driveways, topography (using 
either existing seller topographic survey or U.S. Geological Survey 
(USGS)/other database topography), site drainage and detention, water 
and waste water utility tie-ins, general placement of retaining walls, 
set-back requirements, and any other typical or locally required items. 
Off-site improvements required for utilities, detention, access or other 
requirement must be shown on the site plan or ancillary drawings. 

(D) Architect or civil engineer prepared statement de-
scribing the entitlement, site development permitting process and tim-

ing, building permitting process and timing, and an itemization specific 
to the Development of total anticipated impact, site development per-
mit, building permit, and other required fees. 

§10.205. Required Third Party Reports. 

The Environmental Site Assessment, Property Condition Assessment, 
Appraisal (if applicable), and the Market Analysis must be submit-
ted no later than the Third Party Report Delivery Date as identified 
in §10.4of this chapter (relating to Program Dates). For Competitive 
HTC Applications, the Environmental Site Assessment, Property Con-
dition Assessment, Appraisal (if applicable), and the Primary Market 
Area map (with definition based on census tracts, zip codes or census 
place in electronic format) must be submitted no later than the Full 
Application Delivery Date as identified in §11.2of this title (relating 
to Program Calendar for Competitive Housing Tax Credits) and the 
Market Analysis must be submitted no later than the Market Analy-
sis Delivery Date as identified in §11.2of this title. For Competitive 
HTC Applications, if the reports, in their entirety, are not received by 
the deadline, the Application will be terminated. An electronic copy 
of the report in the format of a single file containing all information 
and exhibits clearly labeled with the report type, Development name 
and Development location are required. All Third Party reports must 
be prepared in accordance with Subchapter D of this chapter (relating 
to Underwriting and Loan Policy). The Department may request ad-
ditional information from the report provider or revisions to the report 
as needed. In instances of non-response by the report provider, the 
Department may substitute in-house analysis. The Department is not 
bound by any opinions expressed in the report. 

(1) Environmental Site Assessment. This report, required 
for all Developments and prepared in accordance with the requirements 
of §10.305 of this chapter (relating to Environmental Site Assessment 
Rules and Guidelines), must not be dated more than twelve (12) months 
prior to the first day of the Application Acceptance Period. If this 
timeframe is exceeded, then a letter or updated report must be submit-
ted, dated not more than three (3) months prior to the first day of the 
Application Acceptance Period from the Person or organization which 
prepared the initial assessment confirming that the site has been re-in-
spected and reaffirming the conclusions of the initial report or identi-
fying the changes since the initial report. 

(A) Developments funded by USDA will not be 
required to supply this information; however, it is the Applicant's 
responsibility to ensure that the Development is maintained in compli-
ance with all state and federal environmental hazard requirements. 

(B) If the report includes a recommendation that an ad-
ditional assessment be performed, then a statement from the Applicant 
must be submitted with the Application indicating those additional as-
sessments and recommendations will be performed prior to closing. If 
the assessments require further mitigating recommendations, then ev-
idence indicating the mitigating recommendations have been carried 
out must be submitted at cost certification. 

(2) Market Analysis. The Market Analysis, required for 
all Developments and prepared in accordance with the requirements of 
§10.303 of this chapter (relating to Market Analysis Rules and Guide-
lines), must not be dated more than six (6) months prior to the first day 
of the Application Acceptance Period. If the report is older than six (6) 
months, but not more than twelve (12) months prior to the first day of 
the Application Acceptance Period, the Qualified Market Analyst that 
prepared the report may provide a statement that reaffirms the findings 
of the original Market Analysis. The statement may not be dated more 
than six (6) months prior to the first day of the Application Acceptance 
Period and must be accompanied by the original Market Analysis. 
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(A) The report must be prepared by a Qualified Market 
Analyst approved by the Department in accordance with the approval 
process outlined in §10.303 of this chapter; 

(B) Applications in the USDA Set-Aside proposing Re-
habilitation with residential structures at or above 80 percent occu-
pancy at the time of Application submission, the appraisal, required for 
Rehabilitation Developments and Identity of Interest transactions pre-
pared in accordance with §10.304 of this chapter (relating to Appraisal 
Rules and Guidelines), will satisfy the requirement for a Market Anal-
ysis; however, the Department may request additional information as 
needed. (§2306.67055; §42(m)(1)(A)(iii)) 

(C) It is the responsibility of the Applicant to ensure that 
this analysis forms a sufficient basis for the Applicant to be able to use 
the information obtained to ensure that the Development will comply 
with fair housing laws. 

(3) Property Condition Assessment (PCA). This report, 
required for Rehabilitation (excluding Reconstruction) and Adaptive 
Reuse Developments and prepared in accordance with the require-
ments of §10.306 of this chapter (relating to Property Condition 
Assessment Guidelines), must not be dated more than six (6) months 
prior to the first day of the Application Acceptance Period. If the 
report is older than six (6) months, but not more than twelve (12) 
months prior to the first day of the Application Acceptance Period, 
the report provider may provide a statement that reaffirms the findings 
of the original PCA. The statement may not be dated more than six 
(6) months prior to the first day of the Application Acceptance Period 
and must be accompanied by the original PCA. For Developments 
which require a capital needs assessment from USDA the capital needs 
assessment may be substituted and may be more than six (6) months 
old, as long as USDA has confirmed in writing that the existing capital 
needs assessment is still acceptable and it meets the requirements of 
§10.306 of this chapter. All Rehabilitation Developments financed 
with Direct Loans must also submit a capital needs assessment estimat-
ing the useful life of each major system. This assessment must include 
a comparison between the local building code and the International 
Existing Building Code of the International Code Council. 

(4) Appraisal. This report, required for all Rehabilitation 
Developments and prepared in accordance with the requirements of 
§10.304 of this chapter, is required for any Application claiming any 
portion of the building acquisition in Eligible Basis, and Identity of In-
terest transactions pursuant to Subchapter D of this chapter, must not be 
dated more than six (6) months prior to the first day of the Application 
Acceptance Period. For Developments that require an appraisal from 
USDA, the appraisal may be more than six (6) months old, as long as 
USDA has confirmed in writing that the existing appraisal is still ac-
ceptable. 

§10.207. Waiver of Rules for Applications. 
(a) General Waiver Process. This waiver section is applicable 

only to Subchapter B of this chapter (relating to Site and Development 
Requirements and Restrictions), Subchapter C of this chapter (relating 
to Application Submission Requirements, Ineligibility Criteria, Board 
Decisions, and Waiver of Rules for Applications), Subchapter E of this 
chapter (relating to Post Award and Asset Management Requirements), 
and Subchapter G of this chapter (relating to Fee Schedule, Appeals, 
and Other Provisions), Chapter 11 of this title (relating to Housing Tax 
Credit Program Qualified Allocation Plan), and Chapter 12 of this title 
(relating to Multifamily Housing Revenue Bond Rules). An Applicant 
may request a waiver in writing at or prior to the submission of the 
pre-application (if applicable) or the Application or subsequent to an 
award. Waiver requests will not be accepted between submission of 
the Application and any award for the Application. Where appropri-
ate, the Applicant is encouraged to submit with the requested waiver 

any plans for mitigation or alternative solutions. Any such request for 
waiver must be specific to the unique facts and circumstances of an 
actual proposed Development and must be submitted to the Depart-
ment in the format required in the Multifamily Programs Procedures 
Manual. Any waiver, if granted, shall apply solely to the Application 
and shall not constitute a general modification or waiver of the rule in-
volved. Waiver requests that are limited to Development design and 
construction elements not specifically required in Texas Government 
Code, Chapter 2306 must meet the requirements of paragraph (1) of 
this subsection. All other waiver requests must meet the requirements 
of paragraph (2) of this subsection. 

(1) The waiver request must establish good cause for the 
Board to grant the waiver which may include limitations of local build-
ing or zoning codes, limitations of existing building structural elements 
for Adaptive Reuse or Rehabilitation (excluding Reconstruction) De-
velopments, required amenities or design elements in buildings desig-
nated as historic structures that would conflict with retaining the his-
toric nature of the building(s), or provisions of the design element or 
amenity that would not benefit the tenants due to limitations of the ex-
isting layout or design of the units for Adaptive Reuse or Rehabilitation 
(excluding Reconstruction) Developments. Staff may recommend the 
Board's approval for such a waiver if the Executive Director finds that 
the Applicant has established good cause for the waiver. A recommen-
dation for a waiver may be subject to the Applicant's provision of al-
ternative design elements or amenities of a similar nature or that serve 
a similar purpose. Waiver requests for items that were elected to meet 
scoring criteria or where the Applicant was provided a menu of options 
to meet the requirement will not be considered under this paragraph. 

(2) The waiver request must establish how it is necessary 
to address circumstances beyond the Applicant's control and how, if 
the waiver is not granted, the Department will not fulfill some specific 
requirement of law. In this regard, the policies and purposes articu-
lated in Texas Government Code, §§2306.001, 2306.002, 2306.359, 
and 2306.6701, are general in nature and apply to the role of the De-
partment and its programs, including the Housing Tax Credit program. 

(b) Waivers Granted by the Executive Director. The Executive 
Director may consider requests to waive requirements of those provi-
sions of this rule listed in subsection (a) of this section. Even if this 
section of the rule grants the Executive Director authority to waive a 
given item, the Executive Director may present the matter to the Board 
for consideration and action. Neither the Executive Director nor the 
Board shall grant any waiver to the extent such requirement is man-
dated by statute. Denial of a waiver by the Executive Director may 
be appealed to the Board in accordance with §10.902 of this chapter 
(relating to Appeals Process (§2306.0321; §2306.6715)). Applicants 
should expect that waivers granted by the Executive Director will gen-
erally be very limited. The Executive Director's decision to defer to 
the Board will not automatically be deemed an adverse staff position 
with regard to the waiver request as public vetting of such requests is 
generally appropriate and preferred. However, this does not preclude 
a staff recommendation to approve or deny any specific request for a 
waiver. 

(c) Waivers Granted by the Board. The Board, in its discre-
tion, may waive any one or more of the rules in Subchapters B, C, E, 
and G of this chapter except no waiver shall be granted to provide for-
ward commitments or if the requested waiver is prohibited by statute 
(i.e., statutory requirements may not be waived). The Board, in its 
discretion, may grant a waiver that is in response to a natural, federally 
declared disaster that occurs after the adoption of the multifamily rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

41 TexReg 162 January 1, 2016 Texas Register 



Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505713 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

♦ ♦ ♦ 

SUBCHAPTER D. UNDERWRITING AND 
LOAN POLICY 
10 TAC §§10.301 - 10.307 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 10, Sub-
chapter D, §§10.301 - 10.307, concerning 2015 Underwriting 
and Loan Policy, without changes to the proposed text as pub-
lished in the September 25, 2015, issue of the Texas Register 
(40 TexReg 6427). The rules will not be republished. 

REASONED JUSTIFICATION. The repeals were published con-
currently with the proposed new 10 TAC Chapter 10, Subchapter 
D, §§10.301 - 10.307, concerning 2016 Underwriting and Loan 
Policy. The purpose of the repeals is to allow for the rewrite of 
portions of the rules. 

The Board approved the final order adopting the repeals on 
November 12, 2015. 

The Department accepted public comments between September 
25, 2015, and October 15, 2015. Comments regarding the re-
peals were accepted in writing via fax and email. No comments 
were received concerning the proposed repeals. 

STATUTORY AUTHORITY. The repeals are adopted pursuant 
to Texas Government Code §2306.053, which authorizes the 
Department to adopt rules. Specifically Texas Government 
Code §2306.141 gives the Department the authority to promul-
gate rules governing the administration of its housing programs. 

The repeals affect no other code, article or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505720 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-2973 

♦ ♦ ♦ 
10 TAC §§10.301 - 10.307 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10, Subchapter D, 

§§10.301 - 10.307, concerning Underwriting and Loan Policy. 
Section 10.302 is adopted with changes to the proposed text as 
published in the September 25, 2015, issue of the Texas Regis-
ter (40 TexReg 6428) and will be republished. Sections 10.301 
and 10.303 - 10.307 are adopted without changes. 

REASONED JUSTIFICATION FOR THE RULE: The adopted 
new 10 TAC Chapter 10, Subchapter D, §§10.301 - 10.307, con-
cerning Underwriting and Loan Policy was published concur-
rently with the proposed repeal of the same section. The new 
rule clarifies language that was previously potentially causing 
uncertainty and will ensure accurate processing of underwriting 
activities and communicate the underwriting analysis and rec-
ommendations for funding or award by the Department more ef-
fectively. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOM-
MENDATIONS: The Department accepted public comments 
between September 25, 2015, and October 15, 2015. Com-
ments regarding the new sections were accepted at a public 
hearing and in writing and by facsimile. Written comments were 
received from: (1) Robbye Meyer, Arx Advantage; (2) Diana 
McIver, DMA Development Company; (3) R.L. "Bobby" Bowling 
IV, Tropicana Building II; (4) Texas Coalition of Affordable 
Developers (TX-CAD); (5) Donna Rickenbacker, Marque Real 
Estate Consultants; (6) Madhouse Development Services; (7) 
Sara Reidy, Casa Linda Development Corporation; (8) Barry 
J. Palmer, Coats | Rose; (9) Janine Sisak, Texas Affiliation of 
Affordable Housing Providers; (10) Terry Anderson, Anderson 
Development & Construction; (11) Valerie A. Williams, Bank of 
America; and, (12) Darrell G. Jack, Apartment MarketData. 

1. §10.302(d)(1)(A)(i) Market Rents (1), (2), (3), (4), (5), (6), (7), 
(9), (10), (12) 

COMMENT SUMMARY: Commenter (12) supports the pro-
posed rule change. Commenters (1), (2), (6) and (10) propose 
a change to the staff proposed rule by increasing the maxi-
mum market rent assumption from Net Program Rent to Gross 
Program Rent. Commenter (7) also proposes to change the 
maximum market rent assumption from Net Program Rent to 
Gross Program Rent or alternatively set a fixed dollar amount 
above the 60% rents for each unit type. Commenters (2) and 
(10) provided additional language to the proposed rule change 
that would allow the Underwriter to use market rents up to 30% 
higher than Gross Program Rents if the applicant provides a 
market study commissioned by the investor. The recommended 
revisions by commenters (2) and (10) include the following: 

"(i) The Underwriter will use the Market Analyst's conclusion of 
Market Rent if reasonably justified and supported by the attribute 
adjustment matrix of Comparable Units as described in §10.303 
of this chapter (relating to Market Analysis Rules and Guide-
lines). Independently determined Market Rents by the Under-
writer may be used based on rent information gained from direct 
contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Develop-
ment that contains less than 15% unrestricted units, the Under-
writer will limit the Pro Forma Rents to the lesser of Market Rent 
or the Gross Program Rent at 60% AMI. As an alternative, if the 
Applicant submits market rents that are up to 30% higher than 
the 60% AMI gross rent and the Applicant submits an investor 
commissioned market study with the application, the Underwriter 
has the discretion to use the market rents supported by the in-
vestor commissioned market study." 
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Commenters (3), (4), (5), and (9) oppose the proposed rule 
change. Commenter (3) states that the Department already 
has wide latitude on determining market rents. Commenter (4) 
suggests that the market analyst is providing the most accurate 
information. Commenters (5) and (9) state that the rule should 
not use a one size fits all approach. 

STAFF RESPONSE: 

Staff continues to believe that in general developments with few 
market rate units in most markets will have difficulty achieving 
large market rate premiums over the 60% AMI rents. As a result 
and to limit the risk associated with not achieving the higher mar-
ket rents (particularly those developments that depend on these 
premiums for feasibility), the rule proposes that for developments 
proposed with 15% or fewer market or unrestricted units, the 
rents for the market rate units will be capped at the maximum 
60% rent level for analysis purposes. Staff agrees with com-
menters (1), (2), (6), and (10) that the suggested change from 
Net Program Rents to Gross Program Rents provides a reason-
able level of rent premium. Additionally, staff supports the addi-
tional language proposed by commenters (2) and (10) as an op-
tion for Applicants to provide investor evaluation of market rents 
and support for higher rents. The staff proposed language is: 

"(i) The Underwriter will use the Market Analyst's conclusion of 
Market Rent if reasonably justified and supported by the attribute 
adjustment matrix of Comparable Units as described in §10.303 
of this chapter (relating to Market Analysis Rules and Guide-
lines). Independently determined Market Rents by the Under-
writer may be used based on rent information gained from direct 
contact with comparable properties, whether or not used by the 
Market Analyst and other market data sources. For a Develop-
ment that contains less than 15% unrestricted units, the Under-
writer will limit the Pro Forma Rents to the lesser of Market Rent 
or the Gross Program Rent at 60% AMI. As an alternative, if the 
Applicant submits market rents that are up to 30% higher than 
the 60% AMI gross rent and the Applicant submits an investor 
commissioned market study with the application, the Underwriter 
has the discretion to use the market rents supported by the in-
vestor commissioned market study in consideration of the inde-
pendently determined rents. The Applicant must also provide a 
statement by the investor indicating that they have reviewed the 
market study and agree with its conclusions." 

2. §10.302(d)(4)(D)(iv) DCR for Direct Loans (4), (9), (10) 

COMMENT SUMMARY: Commenter (4) requests that the De-
partment provide information in the rule regarding loan terms 
and underwriting requirements. They further request consis-
tency in the underwriting standards such that modifications to 
the loan terms not increase the deferred developer fee above 
the maximum percentage of deferral due to points claimed for 
financial feasibility. Commenter also states that any change to 
the Department's loan terms be acceptable to the first lien mort-
gage lender and equity provider given their own underwriting 
criteria and evaluation. The commenter proposed revisions to 
§10.302(d)(4)(D)(ii) through (iv) are: 

"(ii) If the DCR is greater than the maximum allowable at initial 
underwriting, the recommendations of the Report may be based 
on an assumed increase to debt service and/or the Underwriter 
will make adjustments to the assumed financing structure in the 
order presented in subclauses (I) - (IV) of this clause subject to a 
Direct Loan NOFA and program rules. If the Applicant received 
points within the application for Leveraging of Private, State and 
Federal Resources, then the adjustments made by the under-

writer shall not result in a Deferred Developer Fee or more than 
50%: 

(I) reclassification of Department funded grants to reflect loans 
with the following terms: 

a. _"x"___ interest rate (0-3%) 

b. "x"____loan term (30 years or co-terminus with the first mort-
gage if required by first mortgage lender) 

c. _"x"__payment term (soft or hard pay, annual pymt); 

(II) an increase in the interest rate or a decrease in the amorti-
zation period for Direct Loans as long as such decrease in the 
amortization period is acceptable to the first mortgage lender and 
equity syndicator; 

(III) an increase in the permanent loan amount for non-Depart-
ment funded loans based upon the rates and terms in the per-
manent loan term sheet as long as they are within the ranges 
in subparagraphs (A) and (B) of this paragraph as long as such 
increase in the permanent loan amount is acceptable to the first 
mortgage lender and equity syndicator 

(iii) For Housing Tax Credit Developments, a reduction in the 
recommended Housing Credit Allocation Amount may be made 
based on the Gap Method described in subsection (c)(2) of this 
section as a result of an increased debt assumption, if any. 

(iv) The Underwriter may limit total debt service that is senior to 
a Direct Loan to produce an acceptable DCR on the Direct Loan. 
An acceptable DCR on the Direct Loan is between a 1.10 and 
1.35 at initial underwriting." 

Commenter (9) requests that language revert back to 2015 and 
wants clarity as to why the rule change is proposed and better 
understand the purpose. Commenter (10) suggests that the un-
derwriter may limit total debt service that is senior to a Direct 
Loan where a Direct Loan is the only subsidy in the proposed 
sources. 

STAFF RESPONSE: The proposed staff changes to 
§10.302(d)(4)(D)(i), (ii) and (iii) are clarifying in nature and 
represent current practice. The changes formalize that terms 
and conditions indicated in a NOFA or program rules will 
override these provisions. The changes also provide clarity with 
respect to how the gap methodology relates to this provision. 

Commenter (4) suggested language in (ii) regarding deferred de-
veloper fee and its relationship to a scoring item is more appropri-
ately addressed in §11.9(e)(4) relating to Leveraging of Private, 
State and Federal Resources. Thus, no changes are recom-
mended in this section. 

Staff agrees that loan parameters and terms should be known 
by Applicants at Application. The items suggested in (ii)(I)(a) 
through (c) are already addressed in the Direct Loan Policy found 
in §10.307 Direct Loan Requirements. These requirements are 
subject to the terms and conditions of a NOFA or program rules. 

The staff proposed change to §10.302(d)(4)(D)(iv) relates to siz-
ing the amount of debt service that is senior to a Direct Loan. 
The terms and conditions of a Direct Loan are made at initial un-
derwriting and subject to change should terms and conditions of 
any other source of funds or uses change. This is a condition of 
every underwriting report. 

In the closing package for a Direct Loan, Applicants submit the 
final capitalization structure information including the terms and 
conditions of senior debt, equity and any other source of funds. 
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Material changes (most notably increased senior debt amount 
or debt service) could negatively impact the Department's loan 
as underwritten at Application. These changes could potentially 
increase repayment risk and thus potentially the Department's 
liability to HUD. 

Generally by the time the closing package is submitted for review 
by the Department, the senior lender and equity provider have 
completed their underwriting and are ready to close. This rule 
change provides some certainty for the Developer by indicating 
up front at underwriting the amount of acceptable debt service 
senior to the Direct Loan. This approach allows for changes to 
the capitalization structure specifically the senior debt amount, 
interest rate, amortization period and other loan terms. By sizing 
the payment only and not the other terms of the senior debt, 
the other finance participants know what to expect as they are 
structuring their terms. Staff does not recommend lowering the 
minimum acceptable debt coverage to 1.10 as it increases the 
Department's risk on the Direct Loans (particularly those funded 
with HOME funds). 

With respect to §10.302(d)(4)(D)(ii)(I) and (II), these provisions 
describe a tax credit and loan sizing process. Except for the 
senior debt service amount, the Department does not set terms 
for any senior lender or equity provider. 

Staff does not recommend any changes to the proposed rule in 
these sections. 

3. §10.302(e)(7)(A) Developer Fee (3), (8) 

COMMENT SUMMARY: Commenter (3) opposes the proposed 
rule change stating that this rule change provides a benefit to 
only public housing authorities and is unfair to private sector de-
velopers. Commenter also states that developments with higher 
debt levels are subject to much greater risk to the Developer as 
public housing authorities are converting public housing under 
the HUD Rental Assistance Demonstration ("RAD") program. 
The commenter proposes the following addition to the rule 
change to allow riskier, high-debt transactions to benefit from 
the same preferred treatment as PHA/RAD transaction: 

"(A) For Housing Tax Credit Developments, the Developer Fee 
included in Eligible Basis cannot exceed 15 percent of the 
project's eligible costs, less Developer fees, for Developments 
proposing fifty (50) Units or more and 20 percent of the project's 
eligible costs, less Developer fees, for Developments proposing 
forty-nine (49) Units or less. For Public Housing Authority 
Developments for conversion under the HUD Rental Assis-
tance Demonstration ("RAD") program that will be financed 
using tax-exempt mortgage revenue bonds, the Developer Fee 
cannot exceed 20 percent of the project's eligible cost less 
Developer Fee. For Developments with at least $25,000 per 
Unit in conventional debt that will not come from an Affiliate 
of the Developer or Applicant, nor from a Related Party of the 
Developer or Applicant, the Developer Fee cannot exceed 20 
percent of the project's eligible cost less Developer Fee." 

Commenter (8) supports the staff proposed rule change for in-
creased developer fee on transactions using the HUD Rental As-
sistance Demonstration ("RAD") program on tax-exempt mort-
gage revenue bonds. 

STAFF RESPONSE: Staff evaluated the complexity of convert-
ing public housing under the HUD Rental Assistance Demonstra-
tion ("RAD") program and layering RAD with tax-exempt mort-
gage revenue bonds. The Real Estate Analysis division has 
underwritten RAD transactions with bonds and understands the 

complexity. The RAD program is a new HUD program whereby 
guidance and program requirements are changing and evolving. 
Staff believes that the overhead and resources required of hous-
ing authorities to participate in the program represent additional 
Developer Services above those defined in rule. While an argu-
ment has been raised that the RAD program creates greater risk 
for housing authorities, Staff is not recommending this change 
due to that argument. Staff recommendation relates to the addi-
tional scope of Developer Services required. 

Staff does not recommend any changes to the proposed rule in 
this section. 

4. §10.302(e)(7)(C)(ii) Developer Fee (8) 

COMMENT SUMMARY: Commenter (8) recommends deletion 
of this rule which states that no Developer Fee attributable to an 
identity of interest acquisition of the Development will be included 
in eligible basis. Commenter's request would allow for eligible 
Developer Fee on the acquisition of property already owned by 
a Related Party with an acquisition price based on an appraisal. 
Commenter further provides as an alternative of this deletion to 
allow transactions in which public housing authorities sponsor 
rehabilitation of existing developments be an exception to the 
existing rule. 

STAFF RESPONSE: Current rule does not allow Developer Fee 
to be paid on Related Party acquisition transactions and staff 
disagrees with the suggested change. Developer Fee is paid 
for a scope of work defined as Developer Services. There is 
no relationship between the amount of Developer Fee earned to 
the value or sales price of a property. Developer Services in-
clude activity such as site selection, sale contract negotiations 
and due diligence on the property. Because there is no site se-
lection process or negotiation with a Third Party seller, the over-
all acquisition aspects of Developer Services on Related Party 
transactions are reduced. Staff has not found evidence that the 
"relationship between buyer and seller rarely serves to signifi-
cantly reduce the complexities of the development process." 

Staff does not recommend any changes to the proposed rule in 
this section. 

5. §10.302(e)(7)(F) Developer Fee (1), (3), (4), (5), (9) 

COMMENT SUMMARY: Commenter (1) requests removal of the 
proposed language until further discussion with stakeholders oc-
curs. Commenter (3) proposes a reasonable increase in devel-
oper fee of up to 15% if cost increases were justified beyond De-
veloper control demonstrated at cost certification. Commenters 
(4) and (5) also oppose the proposed change stating that in-
creased cost causes increases risk, higher level of guarantees 
and reduced margins. They also state that since the Devel-
oper Fee is the transaction's contingency, limiting this buffer only 
serves to make a deal weaker financially. Commenter (9) op-
poses the change saying that higher construction costs require 
more work for the developer by having to value-engineer the de-
velopment to reduce costs. 

STAFF RESPONSE: Staff continues to believe that Developer 
Fee should be paid solely for the scope of work under Developer 
Services. Additional work caused by the lack of up-front due dili-
gence should not warrant additional compensation. As proposed 
in the rule, staff recognizes that there are many circumstances 
outside the control of the Developer regardless of the up-front 
due diligence performed. Construction and soft costs are sub-
ject to market changes. City development processes and re-
quirements can cause increased cost that could not have been 
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seen by the Developer. To some extent, these circumstances 
may affect the scope of work that must be performed by a De-
veloper and this additional scope should not limit an increased 
fee. However, staff does not believe that additional fee should 
be paid when a lack of pre-application due diligence results in 
increased costs. 

Deferral of Developer Fee is a source of funds as a component 
of the finance mechanism. Deferral of the fee also provides con-
tingency should cost overruns exceed stated contingency. But 
those factors should have no relevance to sizing of a fee. In-
creasing the total budget for a higher fee to then be deferred is 
counter intuitive. 

The allowance of additional Developer Fee on an Application has 
an impact on other Applicants in that more tax credits are being 
used to compensate Developers in the fashion. For this reason, 
staff desires to explore mechanisms such as this to prevent this 
impact. At this time however, staff recommends removing the 
suggested language from the rule to allow for further discussion 
with stakeholders about how to address this issue in future rules. 
The staff proposed language has been removed. 

6. §10.302(d)(2)(H)(ii) Expenses (10) 

COMMENT SUMMARY: Commenter (10) opposes new pro-
posed language in §10.204(14)(C) relating to the required 
documentation that must be included in the Application if 
the Applicant is seeking a property tax exemption or us-
ing a PILOT agreement. Because the current proposed 
language in §10.204(14)(C) is consistent with language in 
10.302(d)(2)(H)(ii), a staff response relating to this section is 
provided here. 

Commenter opposes the staff proposed language that would re-
quire an Applicant indicating a property tax exemption or PILOT 
agreement in the Application to provide an attorney statement 
and documentation supporting the exemption. The commenter 
states that the Department should recognize state law and not 
require a non-profit to incur an additional $5K to $10K for an 
opinion. 

STAFF RESPONSE: Staff agrees that documentation support-
ing a property tax exempt or a PILOT agreement should be re-
quired only if the Applicant receives a Commitment Notice. As a 
result, staff proposes the following change to the proposed rule: 

(ii) If the Applicant proposes a property tax exemption or a PILOT 
agreement, the Applicant must provide documentation in accor-
dance with §10.402(d). At the underwriter's discretion to clarify 
how such matters will likely be addressed, such documentation 
may be required prior to Commitment if deemed necessary. 

BOARD RESPONSE TO ALL COMMENTS: Agreed with Staff's 
recommendations. 

STATUTORY AUTHORITY. The new sections are adopted pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. 

The new sections affect no other code, article or statute. 

§10.302. Underwriting Rules and Guidelines. 
(a) General Provisions. Pursuant to Texas Government Code, 

§2306.148 and §2306.185(b), the Board is authorized to adopt under-
writing standards as set forth in this section. Furthermore for Housing 
Credit Allocation, §42(m)(2) of the Internal Revenue Code of 1986 
(the "Code"), requires the tax credits allocated to a Development not to 
exceed the amount necessary to assure feasibility. The rules adopted 
pursuant to the Texas Government Code and the Code are developed to 

result in a Credit Underwriting Analysis Report ("Report") used by the 
Board in decision making with the goal of assisting as many Texans as 
possible by providing no more financing than necessary based on an in-
dependent analysis of Development feasibility. The Report generated 
in no way guarantees or purports to warrant the actual performance, 
feasibility, or viability of the Development. 

(b) Report Contents. The Report provides a synopsis and 
reconciliation of the Application information submitted by the Appli-
cant. For the purpose of this subchapter the term Application includes 
additional documentation submitted after the initial award of funds 
that is relevant to any subsequent reevaluation. The Report contents 
will be based upon information that is provided in accordance with 
and within the timeframes set forth in the current Qualified Allocation 
Plan ("QAP") (10 TAC Chapter 11) or a Notice of Funds Availability 
("NOFA"), as applicable, and the Uniform Multifamily Rules (10 TAC 
Chapter 10, Subchapters A - E and G). 

(c) Recommendations in the Report. The conclusion of the 
Report includes a recommended award of funds or Housing Credit Al-
location Amount and states any feasibility or other conditions to be 
placed on the award. The award amount is based on the lesser of the 
following: 

(1) Program Limit Method. For Housing Credit Alloca-
tions, this method is based upon calculation of Eligible Basis after ap-
plying all cost verification measures and program limits as described 
in this section. The Applicable Percentage used is defined in §10.3 of 
this chapter (relating to Definitions). For Department programs other 
than Housing Tax Credits, this method is based upon calculation of the 
funding limit in current program rules or NOFA at the time of under-
writing. 

(2) Gap Method. This method evaluates the amount of 
funds needed to fill the gap created by Total Housing Development 
Cost less total non-Department-sourced funds or Housing Tax Credits. 
In making this determination, the Underwriter resizes any anticipated 
deferred developer fee downward (but not less than zero) before re-
ducing the amount of Department funds or Housing Tax Credits. In the 
case of Housing Tax Credits, the syndication proceeds needed to fill 
the gap in permanent funds are divided by the syndication rate to deter-
mine the amount of Housing Tax Credits. In making this determination 
and based upon specific conditions set forth in the Report, the Under-
writer may assume adjustments to the financing structure (including 
treatment of cash flow loans as if fully amortizing over its term) or 
make adjustments to any Department financing, such that the cumula-
tive Debt Coverage Ratio ("DCR") conforms to the standards described 
in this section. For Housing Tax Credit Developments at cost certi-
fication, timing adjusters may be considered as a reduction to equity 
proceeds for this purpose. Timing adjusters must be consistent with 
and documented in the original partnership agreement (at admission of 
the equity partner) but relating to causes outside of the Developer's or 
Owner's control. The equity partner must provide a calculation of the 
amount of the adjuster to be used by the Underwriter. 

(3) The Amount Requested. The amount of funds that is 
requested by the Applicant. For Housing Tax Credit Developments 
(exclusive of Tax-Exempt Bond Developments) this amount is limited 
to the amount requested in the original Application documentation. 

(d) Operating Feasibility. The operating feasibility of a Devel-
opment funded by the Department is tested by analyzing its Net Operat-
ing Income ("NOI") to determine the Development's ability to pay debt 
service and meet other financial obligations throughout the Affordabil-
ity Period. NOI is determined by subtracting operating expenses, in-
cluding replacement reserves and taxes, from rental and other income 
sources. 
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(1) Income. In determining the first year stabilized pro 
forma, the Underwriter evaluates the reasonableness of the Applicant's 
income pro forma by determining the appropriate rental rate per unit 
based on subsidy contracts, program limitations including but not lim-
ited to utility allowances, actual rents supported by rent rolls and Mar-
ket Rents and other market conditions. Miscellaneous income, vacancy 
and collection loss limits as set forth in subparagraphs (B) and (C) of 
this paragraph, respectively, are used unless well-documented support 
is provided and independently verified by the Underwriter. 

(A) Rental Income. The Underwriter will review the 
Applicant's proposed rent schedule and determine if it is consistent with 
the representations made throughout the Application. The Underwriter 
will independently calculate a Pro Forma Rent for comparison to the 
Applicant's estimate in the Application. 

(i) Market Rents. The Underwriter will use the Mar-
ket Analyst's conclusion of Market Rent if reasonably justified and sup-
ported by the attribute adjustment matrix of Comparable Units as de-
scribed in §10.303 of this chapter (relating to Market Analysis Rules 
and Guidelines). Independently determined Market Rents by the Un-
derwriter may be used based on rent information gained from direct 
contact with comparable properties, whether or not used by the Market 
Analyst and other market data sources. For a Development that con-
tains less than 15% unrestricted units, the Underwriter will limit the 
Pro Forma Rents to the lesser of Market Rent or the Gross Program 
Rent at 60% AMI. As an alternative, if the Applicant submits mar-
ket rents that are up to 30% higher than the 60% AMI gross rent and 
the Applicant submits an investor commissioned market study with the 
application, the Underwriter has the discretion to use the market rents 
supported by the investor commissioned market study in consideration 
of the independently determined rents. The Applicant must also pro-
vide a statement by the investor indicating that they have reviewed the 
market study and agree with its conclusions. 

(ii) Gross Program Rent. The Underwriter will use 
the Gross Program Rents for the year that is most current at the time the 
underwriting begins. When underwriting for a simultaneously funded 
competitive round, all Applications are underwritten with the Gross 
Program Rents for the same year. If Gross Program Rents are adjusted 
by the Department after the close of the Application Acceptance Pe-
riod, but prior to publication of the Report, the Underwriter may ad-
just the Effective Gross Income ("EGI") to account for any increase or 
decrease in Gross Program Rents for the purposes of determining the 
reasonableness of the Applicant's EGI. 

(iii) Contract Rents. The Underwriter will review 
rental assistance contracts to determine the Contract Rents currently 
applicable to the Development. Documentation supporting the likeli-
hood of continued rental assistance is also reviewed. The Underwriter 
will take into consideration the Applicant's intent to request a Contract 
Rent increase. At the discretion of the Underwriter, the Applicant's 
proposed rents may be used as the Pro Forma Rent, with the recom-
mendations of the Report conditioned upon receipt of final approval of 
such an increase. 

(iv) Utility Allowances. The Underwriter will re-
view Utility allowances calculated for individually metered tenant paid 
utilities considered to reflect a tenant's actual consumption. Method-
ologies for calculating Utility allowances can be found in Subchapter 
F, §10.614. The Underwriter generally uses the most current Public 
Housing Authority ("PHA") utility allowance schedule. Should HUD 
issue guidance requiring a different methodology for Direct Loan Pro-
grams, that methodology will be followed. 

(v) Net Program Rents. Gross Program Rent less 
Utility Allowance. 

(vi) Actual Rents for existing Developments will be 
reviewed as supported by a current rent roll. For Unstabilized Devel-
opments, actual rents will be based on the most recent units leased 
with occupancy and leasing velocity considered. Actual rents may be 
adjusted by the Underwriter to reflect lease-up concessions and other 
market considerations. 

(vii) Collected Rent. Represents the monthly rent 
amount collected for each Unit Type. For rent-assisted units, the Con-
tract Rent is used. In absence of a Contract Rent, the lesser of the Net 
Program Rent, Market Rent or actual rent is used. 

(B) Miscellaneous Income. All ancillary fees and mis-
cellaneous secondary income, including, but not limited to late fees, 
storage fees, laundry income, interest on deposits, carport and garage 
rent, washer and dryer rent, telecommunications fees, and other mis-
cellaneous income, are anticipated to be included in a $5 to $20 per 
Unit per month range. Exceptions may be made at the discretion of the 
Underwriter and must be supported by either the normalized operat-
ing history of the Development or other existing comparable properties 
within the same market area. 

(i) The Applicant must show that a tenant will not 
be required to pay the additional fee or charge as a condition of renting 
a Unit and must show that the tenant has a reasonable alternative. 

(ii) The Applicant's operating expense sched-
ule should reflect an itemized offsetting line-item associated with 
miscellaneous income derived from pass-through utility payments, 
pass-through water, sewer and trash payments, and cable fees. 

(iii) Collection rates of exceptional fee items will 
generally be heavily discounted. 

(iv) If an additional fee is charged for the optional 
use of an amenity, any cost associated with the construction, acquisi-
tion, or development of the hard assets needed to produce the additional 
fee for such amenity must be excluded from Eligible Basis. 

(C) Vacancy and Collection Loss. The Underwriter 
generally uses a normalized vacancy rate of 7.5 percent (5 percent 
vacancy plus 2.5 percent for collection loss). The Underwriter may 
use other assumptions based on conditions in the immediate market 
area. 100 percent project-based rental subsidy developments and other 
well documented cases may be underwritten at a combined 5 percent 
at the discretion of the Underwriter if the immediate market area's 
historical performance reflected in the Market Analysis is consistently 
higher than a 95 percent occupancy rate. 

(D) Effective Gross Income ("EGI"). EGI is the total of 
Collected Rent for all units plus Miscellaneous Income less Vacancy 
and Collection Loss. If the Applicant's pro forma EGI is within 5 per-
cent of the EGI independently calculated by the Underwriter, the Ap-
plicant's EGI is characterized as reasonable in the Report; however, for 
purposes of calculating the underwritten DCR the Underwriter's pro 
forma will be used unless the Applicant's pro forma meets the require-
ments of paragraph (3) of this subsection. 

(2) Expenses. In determining the first year stabilized oper-
ating expense pro forma, the Underwriter evaluates the reasonableness 
of the Applicant's expense estimate based upon the characteristics of 
each Development, including the location, utility structure, type, the 
size and number of Units, and the Applicant's management plan. His-
torical, stabilized and certified financial statements of an existing De-
velopment or Third Party quotes specific to a Development will reflect 
the strongest data points to predict future performance The Underwriter 
may review actual operations on the Applicant's other properties mon-
itored by the Department, if any, or review the proposed management 
company's comparable properties. The Department's Database of prop-
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erties located in the same market area or region as the proposed Devel-
opment also provides data points; expense data from the Department's 
Database is available on the Department's website. Data from the Insti-
tute of Real Estate Management's ("IREM") most recent Conventional 
Apartments-Income/Expense Analysis book for the proposed Devel-
opment's property type and specific location or region may be refer-
enced. In some cases local or project-specific data such as PHA Util-
ity Allowances and property tax rates are also given significant weight 
in determining the appropriate line item expense estimate. Estimates 
of utility savings from green building components, including on-site 
renewable energy, must be documented by an unrelated contractor or 
component vendor. 

(A) General and Administrative Expense ("G&A")--
Accounting fees, legal fees, advertising and marketing expenses, office 
operation, supplies, and equipment expenses. G&A does not include 
partnership related expenses such as asset management, accounting or 
audit fees. Costs of tenant services are not included in G&A. 

(B) Management Fee. Fee paid to the property man-
agement company to oversee the operation of the Property and is most 
often based upon a percentage of EGI as documented in an existing 
property management agreement or proposal. Typically, 5 percent of 
EGI is used, though higher percentages for rural transactions may be 
used. Percentages as low as 3 percent may be used if well documented. 

(C) Payroll Expense. Compensation, insurance bene-
fits, and payroll taxes for on-site office, leasing and maintenance staff. 
Payroll does not include Third-Party security or tenant services con-
tracts. Staffing specific to tenant services, security or other staffing not 
related to customary property operations should be itemized and in-
cluded in other expenses or tenant services expense. 

(D) Repairs and Maintenance Expense. Materials and 
supplies for the repairs and maintenance of the Development includ-
ing Third-Party maintenance contracts. This line-item does not include 
costs that are customarily capitalized that would result from major re-
placements or renovations. 

(E) Utilities Expense. Gas and electric energy expenses 
paid by the Development. Estimates of utility savings from green 
building components, including on-site renewable energy, must be doc-
umented by an unrelated contractor or component vendor. 

(F) Water, Sewer, and Trash Expense ("WST"). In-
cludes all water, sewer and trash expenses paid by the Development. 

(G) Insurance Expense. Cost of Insurance coverage for 
the buildings, contents, and general liability, but not health or work-
man's compensation insurance. 

(H) Property Tax. Includes real property and personal 
property taxes but not payroll taxes. 

(i) An assessed value will be calculated based on 
the capitalization rate published by the county taxing authority. If the 
county taxing authority does not publish a capitalization rate, a capital-
ization rate of 10 percent or a comparable assessed value may be used. 

(ii) If the Applicant proposes a property tax exemp-
tion or PILOT agreement the Applicant must provide documentation 
in accordance with §10.402(d). At the underwriter's discretion, such 
documentation may be required prior to Commitment if deemed nec-
essary. 

(I) Replacement Reserves. Periodic deposits to a re-
serve account to pay for the future replacement or major repair of build-
ing systems and components (generally items considered capitalized 
costs).The Underwriter will use a minimum reserve of $250 per Unit 
for New Construction and Reconstruction Developments and $300 per 

Unit for all other Developments. The Underwriter may require an 
amount above $300 for the Development based on information pro-
vided in the Property Condition Assessment ("PCA"). The Applicant's 
assumption for reserves may be adjusted by the Underwriter if the 
amount provided by the Applicant is insufficient to fund capital needs 
as documented by the PCA during the first fifteen (15) years of the long 
term pro forma. Higher reserves may be used if documented by a pri-
mary lender or syndicator. 

(J) Other Operating Expenses. The Underwriter will in-
clude other reasonable, customary and documented property-level op-
erating expenses such as audit fees, security expense, telecommunica-
tion expenses (tenant reimbursements must be reflected in EGI) and 
TDHCA's compliance fees. This category does not include deprecia-
tion, interest expense, lender or syndicator's asset management fees, or 
other ongoing partnership fees. 

(K) Tenant Services. Tenant services are not included 
as an operating expense or included in the DCR calculation unless: 

(i) There is a documented financial obligation on be-
half of the Owner with a unit of state or local government to provide 
tenant supportive services at a specified dollar amount. The financial 
obligation must be identified by the permanent lender in their term sheet 
and the dollar amount of the financial obligation must be included in the 
DCR calculation on the permanent lender's 15-year pro forma at Appli-
cation. At cost certification and as a minimum, the estimated expenses 
underwritten at Application will be included in the DCR calculation 
regardless if actually incurred; or 

(ii) The Applicant demonstrates a history of provid-
ing comparable supportive services and expenses at existing affiliated 
properties within the local area. Except for Supportive Housing Devel-
opments, the estimated expense of supportive services must be identi-
fied by the permanent lender in their term sheet and included in the 
DCR calculation on the 15-year pro forma. At cost certification and as 
a minimum, the estimated expenses underwritten at Application will 
be included in the DCR calculation regardless if actually incurred; 

(iii) On-site staffing or pro ration of staffing for co-
ordination of services only, not provision of services, can be included 
as a supportive services expense without permanent lender documen-
tation. 

(L) Total Operating Expenses. The total of expense 
items described above. If the Applicant's total expense estimate is 
within 5 percent of the final total expense figure calculated by the Un-
derwriter, the Applicant's figure is characterized as reasonable in the 
Report; however, for purposes of calculating DCR, the Underwriter's 
independent calculation will be used unless the Applicant's first year 
stabilized pro forma meets the requirements of paragraph (3) of this 
subsection. 

(3) Net Operating Income ("NOI"). The difference be-
tween the EGI and total operating expenses. If the Applicant's first year 
stabilized NOI figure is within 5 percent of the NOI calculated by the 
Underwriter, the Applicant's NOI is characterized as reasonable in the 
Report; however, for purposes of calculating the first year stabilized 
pro forma DCR, the Underwriter's calculation of NOI will be used un-
less the Applicant's first year stabilized EGI, total operating expenses, 
and NOI are each within 5 percent of the Underwriter's estimates. For 
Housing Tax Credit Developments at cost certification, actual NOI 
will be used as adjusted for stabilization of rents and extraordinary 
lease-up expenses. Permanent lender and equity partner stabilization 
requirements documented in the loan and partnership agreements will 
be considered in determining the appropriate adjustments and the NOI 
used by the Underwriter. 
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(4) Debt Coverage Ratio. DCR is calculated by dividing 
NOI by the sum of scheduled loan principal and interest payments for 
all permanent debt sources of funds. If executed loan documents do not 
exist, loan terms including principal and/or interest payments are cal-
culated based on the terms indicated in the most current term sheet(s). 
Otherwise, actual terms indicated in the executed loan documents will 
be used. Term sheet(s) must indicate the DCR required by the lender 
for initial underwriting as well as for stabilization purposes. Unusual 
or non-traditional financing structures may also be considered. 

(A) Interest Rate. The rate documented in the term 
sheet(s) or loan document(s) will be used for debt service calculations. 
Term sheets indicating a variable interest rate must provide a break-
down of the rate index and any component rates comprising an all-in 
interest rate. The term sheet(s) must state the lender's underwriting 
interest rate assumption, or the Applicant must submit a separate 
statement from the lender with an estimate of the interest rate as of the 
date of such statement. At initial underwriting, the Underwriter may 
adjust the underwritten interest rate assumption based on market data 
collected on similarly structured transactions or rate index history. Pri-
vate Mortgage Insurance premiums and similar fees are not included 
in the interest rate but calculated on outstanding principal balance and 
added to the total debt service payment. 

(B) Amortization Period. For purposes of calculating 
DCR, the permanent lender's amortization period will be used if not 
less than thirty (30) years and not more than forty (40) years. Up to 
fifty (50) years may be used for federally sourced or insured loans For 
permanent lender debt with amortization periods less than thirty (30) 
years, thirty (30) years will be used. For permanent lender debt with 
amortization periods greater than forty (40) years, forty (40) years will 
be used. For non-Housing Tax Credit transactions a lesser amortization 
period may be used if the Department's funds are fully amortized over 
the same period as the primary senior debt. 

(C) Repayment Period. For purposes of projecting the 
DCR over a thirty (30) year period for developments with permanent fi-
nancing structures with balloon payments in less than thirty (30) years, 
the Underwriter will carry forward debt service based on a full amorti-
zation at the interest rate stated in the term sheet(s). 

(D) Acceptable Debt Coverage Ratio Range. Except as 
set forth in clauses (i) or (ii) of this subparagraph, the acceptable first 
year stabilized pro forma DCR for all priority or foreclosable lien fi-
nancing plus the Department's proposed financing must be between a 
minimum of 1.15 and a maximum of 1.35 (maximum of 1.50 for Hous-
ing Tax Credit Developments at cost certification). 

(i) If the DCR is less than the minimum, the recom-
mendations of the Report may be based on an assumed reduction to debt 
service and the Underwriter will make adjustments to the assumed fi-
nancing structure in the order presented in subclauses (I) - (III) of this 
clause subject to a Direct Loan NOFA and program rules: 

(I) a reduction of the interest rate or an increase 
in the amortization period for Direct Loans; 

(II) a reclassification of Direct Loans to reflect 
grants; 

(III) a reduction in the permanent loan amount 
for non-Department funded loans based upon the rates and terms in the 
permanent loan term sheet(s) as long as they are within the ranges in 
subparagraphs (A) and (B) of this paragraph. 

(ii) If the DCR is greater than the maximum, the rec-
ommendations of the Report may be based on an assumed increase to 
debt service and the Underwriter will make adjustments to the assumed 

financing structure in the order presented in subclauses (I) - (III) of this 
clause subject to a Direct Loan NOFA and program rules: 

(I) reclassification of Department funded grants 
to reflect loans; 

(II) an increase in the interest rate or a decrease 
in the amortization period for Direct Loans; 

(III) an increase in the permanent loan amount 
for non-Department funded loans based upon the rates and terms in 
the permanent loan term sheet as long as they are within the ranges in 
subparagraphs (A) and (B) of this paragraph. 

(iii) For Housing Tax Credit Developments, a reduc-
tion in the recommended Housing Credit Allocation Amount may be 
made based on the Gap Method described in subsection (c)(2) of this 
section as a result of an increased debt assumption, if any. 

(iv) The Underwriter may limit total debt service 
that is senior to a Direct Loan to produce an acceptable DCR on the 
Direct Loan. 

(5) Long Term Pro forma. The Underwriter will create a 
30-year operating pro forma using the following: 

(A) The Underwriter's or Applicant's first year stabi-
lized pro forma as determined by paragraph (3) of this subsection. 

(B) A 2 percent annual growth factor is utilized for in-
come and a 3 percent annual growth factor is utilized for operating 
expenses except for management fees that are calculated based on a 
percentage of each year's EGI. 

(C) Adjustments may be made to the long term pro 
forma if satisfactory support documentation is provided by the Appli-
cant or as independently determined by the Underwriter. 

(e) Total Housing Development Costs. The Department's es-
timate of the Total Housing Development Cost will be based on the 
Applicant's development cost schedule to the extent that costs can be 
verified to a reasonable degree of certainty with documentation from 
the Applicant and tools available to the Underwriter. For New Con-
struction Developments, the Underwriter's total cost estimate will be 
used unless the Applicant's Total Housing Development Cost is within 
5 percent of the Underwriter's estimate. The Department's estimate of 
the Total Housing Development Cost for Rehabilitation Developments 
will be based in accordance with the estimated cost provided in the PCA 
for the scope of work as defined by the Applicant and §10.306(a)(5) of 
this chapter (relating to PCA Guidelines). If the Applicant's cost es-
timate is utilized and the Applicant's line item costs are inconsistent 
with documentation provided in the Application or program rules, the 
Underwriter may make adjustments to the Applicant's Total Housing 
Development Cost. 

(1) Acquisition Costs. The underwritten acquisition cost is 
verified with Site Control document(s) for the Property. 

(A) Excess Land Acquisition. In cases where more land 
is to be acquired (by the Applicant or a Related Party) than will be 
utilized as the Development Site and the remainder acreage is not ac-
cessible for use by tenants or dedicated as permanent and maintained 
green space, the value ascribed to the proposed Development Site will 
be prorated based on acreage from the total cost reflected in the Site 
Control document(s). An appraisal containing segregated values for 
the total acreage, the acreage for the Development Site and the remain-
der acreage, or tax assessment value may be used by the Underwriter 
in making a proration determination based on relative value; however, 
the Underwriter will not utilize a prorated value greater than the total 
amount in the Site Control document(s). 
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(B) Identity of Interest Acquisitions. 

(i) An acquisition will be considered an identity of 
interest transaction when the seller is an Affiliate of, a Related Party 
to, any owner at any level of the Development Team or a Related Party 
lender; and 

(I) is the current owner in whole or in part of the 
Property; or 

(II) has or had within the prior 36 months, legal 
or beneficial ownership of the property or any portion thereof or interest 
therein prior to the first day of the Application Acceptance Period. 

(ii) In all identity of interest transactions the Appli-
cant is required to provide: 

(I) the original acquisition cost evidenced by an 
executed settlement statement or, if a settlement statement is not avail-
able, the original asset value listed in the most current financial state-
ment for the identity of interest owner; and 

(II) if the original acquisition cost evidenced by 
subclause (I) of this clause is less than the acquisition cost stated in the 
application: 

(-a-) an appraisal that meets the requirements 
of §10.304 of this chapter (relating to Appraisal Rules and Guidelines); 
and 

(-b-) any other verifiable costs of owning, 
holding, or improving the Property, excluding seller financing, that 
when added to the value from subclause (I) of this clause justifies the 
Applicant's proposed acquisition amount. 

(-1-) For land-only transactions, 
documentation of owning, holding or improving costs since the 
original acquisition date may include property taxes, interest expense 
to unrelated Third Party lender(s), capitalized costs of any physical 
improvements, the cost of zoning, platting, and any off-site costs to 
provide utilities or improve access to the Property. All allowable 
holding and improvement costs must directly benefit the proposed 
Development by a reduction to hard or soft costs. Additionally, an 
annual return of 10 percent may be applied to the original capital 
investment and documented holding and improvement costs; this 
return will be applied from the date the applicable cost is incurred 
until the date of the Department's Board meeting at which the Grant, 
Direct Loan and/or Housing Credit Allocation will be considered. 

(-2-) For transactions which in-
clude existing buildings that will be rehabilitated or otherwise retained 
as part of the Development, documentation of owning, holding, 
or improving costs since the original acquisition date may include 
capitalized costs of improvements to the Property, and in the case of 
USDA financed Developments the cost of exit taxes not to exceed an 
amount necessary to allow the sellers to be made whole in the original 
and subsequent investment in the Property and avoid foreclosure. 
Additionally, an annual return of 10 percent may be applied to the 
original capital investment and documented holding and improvement 
costs; this return will be applied from the date the applicable cost 
was incurred until the date of the Department's Board meeting at 
which the Grant, Direct Loan and/or Housing Credit Allocation will 
be considered. For any period of time during which the existing 
buildings are occupied or otherwise producing revenue, holding costs 
may not include capitalized costs, operating expenses, including, but 
not limited to, property taxes and interest expense. 

(iii) In no instance will the acquisition cost utilized 
by the Underwriter exceed the lesser of the original acquisition cost 
evidenced by clause (ii)(I) of this subparagraph plus costs identified 
in clause (ii)(II)(-b-) of this subparagraph, or if applicable the "as-

is" value conclusion evidenced by clause (ii)(II)(-a-) of this subpara-
graph. Acquisition cost is limited to appraised land value for transac-
tions which include existing buildings that will be demolished. The 
resulting acquisition cost will be referred to as the "Adjusted Acquisi-
tion Cost." 

(C) Eligible Basis on Acquisition of Buildings. Build-
ing acquisition cost will be included in the underwritten Eligible Basis 
if the Applicant provided an appraisal that meets the Department's Ap-
praisal Rules and Guidelines as described in §10.304 of this chapter. 
The underwritten eligible building cost will be the lowest of the values 
determined based on clauses (i) - (iii) of this subparagraph: 

(i) the Applicant's stated eligible building acquisi-
tion cost; 

(ii) the total acquisition cost reflected in the Site 
Control document(s), or the Adjusted Acquisition Cost (as defined in 
subparagraph (B)(iii) of this paragraph), prorated using the relative 
land and building values indicated by the applicable appraised value; 

(iii) total acquisition cost reflected in the Site Con-
trol document(s), or the Adjusted Acquisition Cost (as defined in sub-
paragraph (B)(iii) of this paragraph), less the appraised "as-vacant" 
land value; or 

(iv) the Underwriter will use the value that best cor-
responds to the circumstances presently affecting the Development and 
that will continue to affect the Development after transfer to the new 
owner in determining the building value. Any value of existing favor-
able financing will be attributed prorata to the land and buildings. 

(2) Off-Site Costs. The Underwriter will only consider 
costs of Off-Site Construction that are well documented and certified 
to by a Third Party engineer on the required Application forms with 
supporting documentation. 

(3) Site Work Costs. The Underwriter will only consider 
costs of Site Work that are well documented and certified to by a Third 
Party engineer on the required Application forms with supporting doc-
umentation. 

(4) Building Costs. 

(A) New Construction and Reconstruction. The Un-
derwriter will use the Marshall and Swift Residential Cost Handbook, 
other comparable published Third-Party cost estimating data sources, 
historical final cost certifications of previous Housing Tax Credit de-
velopments and other acceptable cost data available to the Underwriter 
to estimate Building Cost. Generally, the "Average Quality" multiple, 
townhouse, or single family costs, as appropriate, from the Marshall 
and Swift Residential Cost Handbook or other comparable published 
Third-Party data source, will be used based upon details provided in 
the Application and particularly building plans and elevations. The 
Underwriter will consider amenities, specifications and development 
types not included in the Average Quality standard. The Underwriter 
may consider a sales tax exemption for nonprofit General Contractors. 

(B) Rehabilitation and Adaptive Reuse. 

(i) The Applicant must provide a detailed narrative 
description of the scope of work for the proposed rehabilitation. 

(ii) The Underwriter will use cost data provided on 
the PCA Cost Schedule Supplement. 

(5) Contingency. Total contingency, including any soft 
cost contingency, will be limited to a maximum of 7 percent of 
Building Cost plus Site Work and off-sites for New Construction 
and Reconstruction Developments, and 10 percent of Building Cost 
plus Site Work and off-sites for Rehabilitation and Adaptive Reuse 
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Developments. For Housing Tax Credit Developments, the percentage 
is applied to the sum of the eligible Building Cost, eligible Site Work 
costs and eligible off-site costs in calculating the eligible contingency 
cost. 

(6) General Contractor Fee. General Contractor fees 
include general requirements, contractor overhead, and contractor 
profit. General requirements include, but are not limited to, on-site 
supervision or construction management, off-site supervision and 
overhead, jobsite security, equipment rental, storage, temporary util-
ities, and other indirect costs. General Contractor fees are limited to 
a total of 14 percent on Developments with Hard Costs of $3 million 
or greater, the lesser of $420,000 or 16 percent on Developments with 
Hard Costs less than $3 million and greater than $2 million, and the 
lesser of $320,000 or 18 percent on Developments with Hard Costs at 
$2 million or less. For tax credit Developments, the percentages are 
applied to the sum of the Eligible Hard Costs in calculating the eligible 
contractor fees. For Developments also receiving financing from 
USDA, the combination of builder's general requirements, builder's 
overhead, and builder's profit should not exceed the lower of TDHCA 
or USDA requirements. Additional fees for ineligible costs will be 
limited to the same percentage of ineligible Hard Costs but will not be 
included in Eligible Basis. 

(7) Developer Fee. 

(A) For Housing Tax Credit Developments, the Devel-
oper Fee included in Eligible Basis cannot exceed 15 percent of the 
project's eligible costs, less Developer fees, for Developments propos-
ing fifty (50) Units or more and 20 percent of the project's eligible costs, 
less Developer fees, for Developments proposing forty-nine (49) Units 
or less. For Public Housing Authority Developments for conversion 
under the HUD Rental Assistance Demonstration ("RAD") program 
that will be financed using tax-exempt mortgage revenue bonds, the 
Developer Fee cannot exceed 20 percent of the project's eligible cost 
less Developer Fee. 

(B) Any additional Developer fee claimed for ineligible 
costs will be limited to the same percentage but applied only to ineli-
gible Hard Costs (15 percent for Developments with fifty (50) or more 
Units, or 20 percent for Developments with forty-nine (49) or fewer 
Units). Any Developer fee above this limit will be excluded from To-
tal Housing Development Costs. All fees to Affiliates and/or Related 
Parties for work or guarantees determined by the Underwriter to be 
typically completed or provided by the Developer or Principal(s) of 
the Developer will be considered part of Developer fee. 

(C) In the case of a transaction requesting acquisition 
Housing Tax Credits: 

(i) the allocation of eligible Developer fee in cal-
culating Rehabilitation/New Construction Housing Tax Credits will 
not exceed 15 percent of the Rehabilitation/New Construction eligible 
costs less Developer fees for Developments proposing fifty (50) Units 
or more and 20 percent of the Rehabilitation/New Construction eligible 
costs less Developer fees for Developments proposing forty-nine (49) 
Units or less; and 

(ii) no Developer fee attributable to an identity of 
interest acquisition of the Development will be included. 

(D) Eligible Developer fee is multiplied by the appro-
priate Applicable Percentage depending whether it is attributable to ac-
quisition or rehabilitation basis. 

(E) For non-Housing Tax Credit developments, the per-
centage can be up to 15 percent, but is based upon Total Housing Devel-
opment Cost less the sum of the fee itself, land costs, the costs of per-
manent financing, excessive construction period financing described in 

paragraph (8) of this subsection, reserves, and any identity of interest 
acquisition cost. 

(8) Financing Costs. All fees required by the construction 
lender, permanent lender and equity partner must be indicated in the 
term sheets. Eligible construction period interest is limited to the lesser 
of actual eligible construction period interest, or the interest on one (1) 
year's fully drawn construction period loan funds at the construction 
period interest rate indicated in the term sheet(s). For tax-exempt bond 
transactions up to twenty four (24) months of interest may be included. 
Any excess over this amount will not be included in Eligible Basis. 
Construction period interest on Related Party construction loans is not 
included in Eligible Basis. 

(9) Reserves. Except for the underwriting of a Housing Tax 
Credit Development at cost certification, the Underwriter will utilize 
the amount described in the Applicant's project cost schedule if it is 
within the range of two (2) to six (6) months of stabilized operating 
expenses plus debt service. Alternatively, the Underwriter may con-
sider a greater amount proposed by the first lien lender or syndicator 
if the detail for such greater amount is found by the Underwriter to be 
both reasonable and well documented. Reserves do not include capital-
ized asset management fees, guaranty reserves, tenant services reserves 
or other similar costs. Lease up reserves, exclusive of initial start-up 
costs, funding of other reserves and interim interest, may be consid-
ered with documentation showing sizing assumptions acceptable to the 
Underwriter. In no instance at initial underwriting will total reserves 
exceed twelve (12) months of stabilized operating expenses plus debt 
service (including transferred replacement reserves for USDA or HUD 
financed rehabilitation transactions). Pursuant to §10.404(c) and for 
the underwriting of a Housing Tax Credit Development at cost cer-
tification, operating reserves that will be maintained for a minimum 
period of five years and documented in the Owner's partnership agree-
ment and/or the permanent lender's loan documents will be included as 
a development cost. 

(10) Soft Costs. Eligible soft costs are generally costs that 
can be capitalized in the basis of the Development for tax purposes. The 
Underwriter will evaluate and apply the allocation of these soft costs in 
accordance with the Department's prevailing interpretation of the Code. 
Generally the Applicant's costs are used however the Underwriter will 
use comparative data to determine the reasonableness of all soft costs. 

(11) Additional Tenant Amenities. For Housing Tax Credit 
Developments and after submission of the cost certification package, 
the Underwriter may consider costs of additional building and site 
amenities (suitable for the tenant population being served) proposed 
by the Owner in an amount not to exceed 1.5% of the originally 
underwritten Hard Costs. The additional amenities may be included in 
the LURA. 

(12) Special Reserve Account. For Housing Tax Credit 
Developments at cost certification, the Underwriter may include a de-
posit of up to $2,500 per Unit into a Special Reserve Account (pursuant 
to §10.404(d)) as a Development Cost. 

(f) Development Team Capacity and Development Plan. 

(1) The Underwriter will evaluate and report on the overall 
capacity of the Development Team by reviewing aspects, including but 
not limited to those identified in subparagraphs (A) - (D) of this para-
graph: 

(A) personal credit reports for development sponsors, 
Developer fee recipients and those individuals anticipated to provide 
guarantee(s). The Underwriter will evaluate the credit report and iden-
tify any bankruptcy, state or federal tax liens or other relevant credit 
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risks for compliance with eligibility and debarment requirements in this 
chapter; 

(B) quality of construction, Rehabilitation, and ongoing 
maintenance of previously awarded housing developments by review 
of construction inspection reports, compliance on-site visits, findings 
of UPCS violations and other information available to the Underwriter; 

(C) for Housing Tax Credit Developments, repeated or 
ongoing failure to timely submit cost certifications, requests for and 
clearance of final inspections, and timely response to deficiencies in 
the cost certification process; 

(D) adherence to obligations on existing or prior De-
partment funded developments with respect to program rules and doc-
umentation. 

(2) While all components of the development plan may 
technically meet the other individual requirements of this section, a 
confluence of serious concerns and unmitigated risks identified during 
the underwriting process will result in an Application being referred 
to the Committee. The Committee will review any recommendation 
made under this subsection to deny an Application for a Grant, Direct 
Loan and/or Housing Credit Allocation prior to completion of the 
Report and posting to the Department's website. 

(g) Other Underwriting Considerations. The Underwriter will 
evaluate additional feasibility elements as described in paragraphs (1) 
- (3) of this subsection. 

(1) Floodplains. The Underwriter evaluates the site plan, 
floodplain map, survey and other information provided to determine if 
any of the buildings, drives, or parking areas reside within the 100-year 
floodplain. If such a determination is made by the Underwriter, the 
Report will include a condition that: 

(A) the Applicant must pursue and receive a Letter of 
Map Amendment ("LOMA") or Letter of Map Revision ("LOMR-F"); 
or 

(B) the Applicant must identify the cost of flood insur-
ance for the buildings and for the tenant's contents for buildings within 
the 100-year floodplain and certify that the flood insurance will be ob-
tained; and 

(C) the Development must be proposed to be designed 
to comply with the QAP, or NOFA. 

(2) Proximity to Other Developments. The Underwriter 
will identify in the Report any developments funded or known and an-
ticipated to be eligible for funding within one linear mile of the subject. 
Distance is measured in a straight line from nearest boundary point to 
nearest boundary point. 

(3) Supportive Housing. The unique development and op-
erating characteristics of Supportive Housing Developments may re-
quire special consideration in these areas: 

(A) Operating Income. The extremely-low-income ten-
ant population typically targeted by a Supportive Housing Develop-
ment may include deep-skewing of rents to well below the 50 percent 
AMGI level or other maximum rent limits established by the Depart-
ment. The Underwriter should utilize the Applicant's proposed rents 
in the Report as long as such rents are at or below the maximum rent 
limit proposed for the units and equal to any project based rental sub-
sidy rent to be utilized for the Development; 

(B) Operating Expenses. A Supportive Housing Devel-
opment may have significantly higher expenses for payroll, manage-
ment fee, security, resident support services, or other items than typi-
cal affordable housing developments. The Underwriter will rely heav-

ily upon the historical operating expenses of other Supportive Housing 
Developments affiliated with the Applicant or otherwise available to 
the Underwriter. Expense estimates must be categorized as outlined in 
subsection (d)(2) of this section; 

(C) DCR and Long Term Feasibility. Supportive Hous-
ing Developments may be exempted from the DCR requirements of 
subsection (d)(4)(D) of this section if the Development is anticipated to 
operate without conventional or "must-pay" debt. Applicants must pro-
vide evidence of sufficient financial resources to offset any projected 
15-year cumulative negative Cash Flow. Such evidence will be eval-
uated by the Underwriter on a case-by-case basis to satisfy the De-
partment's long term feasibility requirements and may take the form of 
one or a combination of: executed subsidy commitment(s); set-aside 
of Applicant's financial resources to be substantiated by current finan-
cial statements evidencing sufficient resources; and/or proof of annual 
fundraising success sufficient to fill anticipated operating losses. If ei-
ther a set aside of financial resources or annual fundraising are used 
to evidence the long term feasibility of a Supportive Housing Devel-
opment, a resolution from the Applicant's governing board must be 
provided confirming their irrevocable commitment to the provision of 
these funds and activities; and/or 

(D) Total Housing Development Costs. For Supportive 
Housing Developments designed with only Efficiency Units, the Un-
derwriter may use "Average Quality" dormitory costs, or costs of other 
appropriate design styles from the Marshall & Swift Valuation Service, 
with adjustments for amenities and/or quality as evidenced in the Ap-
plication, as a base cost in evaluating the reasonableness of the Appli-
cant's Building Cost estimate for New Construction Developments. 

(h) Work Out Development. Developments that are underwrit-
ten subsequent to Board approval in order to refinance or gain relief 
from restrictions may be considered infeasible based on the guidelines 
in this section, but may be characterized as "the best available option" 
or "acceptable available option" depending on the circumstances and 
subject to the discretion of the Underwriter as long as the option an-
alyzed and recommended is more likely to achieve a better financial 
outcome for the property and the Department than the status quo. 

(i) Feasibility Conclusion. An infeasible Development will 
not be recommended for a Grant, Direct Loan or Housing Credit Al-
location unless the Underwriter can determine an alternative structure 
and/or conditions the recommendations of the Report upon receipt of 
documentation supporting an alternative structure. A Development 
will be characterized as infeasible if paragraph (1) or (2) of this sub-
section applies. The Development will be characterized as infeasible 
if one or more of paragraphs (3) - (5) of this subsection applies unless 
paragraph (6)(B) of this subsection also applies. 

(1) Gross Capture Rate and Individual Unit Capture Rate. 
The method for determining capture rates for a Development is defined 
in §10.303of this chapter. The Underwriter will independently verify 
all components and conclusions of the capture rates and may, at their 
discretion, use independently acquired demographic data to calculate 
demand and may make a determination of the capture rates based upon 
an analysis of the Sub-market. The Development: 

(A) is characterized as a Qualified Elderly Develop-
ment and the Gross Capture Rate exceeds 10 percent for the total 
proposed Units; or 

(B) is outside a Rural Area and targets the general pop-
ulation, and the Gross Capture Rate exceeds 10 percent for the total 
proposed Units; or 

(C) is in a Rural Area and targets the general population, 
and the Gross Capture Rate exceeds 30 percent; or 
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♦ ♦ ♦ 

(D) is Supportive Housing and the Gross Capture Rate 
exceeds 30 percent; or 

(E) has an Individual Unit Capture Rate for any Unit 
Type greater than 100 percent. 

(F) Developments meeting the requirements of sub-
paragraph (A), (B), (C), (D) or (E) of this paragraph may avoid being 
characterized as infeasible if clause (i) or (ii) of this subparagraph 
apply. 

(i) Replacement Housing. The proposed Develop-
ment is comprised of affordable housing which replaces previously ex-
isting affordable housing within the Primary Market Area as defined 
in §10.303 of this chapter on a Unit for Unit basis, and gives the dis-
placed tenants of the previously existing affordable housing a leasing 
preference. 

(ii) Existing Housing. The proposed Development 
is comprised of existing affordable housing which is at least 50 percent 
occupied and gives displaced existing tenants a leasing preference as 
stated in a relocation plan. 

(2) Deferred Developer Fee. Applicants requesting an allo-
cation of tax credits where the estimated deferred Developer Fee, based 
on the underwritten capitalization structure, is not repayable from Cash 
Flow within the first fifteen (15) years of the long term pro forma as de-
scribed in subsection (d)(5) of this section. 

(3) Pro Forma Rent. The Pro Forma Rent for Units with 
rents restricted at 60 percent of AMGI is less than the Net Program Rent 
for Units with rents restricted at or below 50 percent of AMGI unless 
the Applicant accepts the Underwriter's recommendation, if any, that 
all restricted units have rents and incomes restricted at or below the 50 
percent of AMGI level. 

(4) Initial Feasibility. 

(A) Except when underwritten at cost certification, the 
first year stabilized pro forma operating expense divided by the first 
year stabilized pro forma Effective Gross Income is greater than 68 
percent for Rural Developments 36 Units or less and 65 percent for all 
other Developments. 

(B) The first year DCR is below 1.15 (1.00 for USDA 
Developments). 

(5) Long Term Feasibility. The Long Term Pro forma, as 
defined in subsection (d)(5) of this section, reflects a Debt Coverage 
Ratio below 1.15 or negative cash flow at any time during years two 
through fifteen. 

(6) Exceptions. The infeasibility conclusions may be ex-
cepted when: 

(A) Waived by the Executive Director of the Depart-
ment or by the Committee if documentation is submitted by the Appli-
cant to support unique circumstances that would provide mitigation. 

(B) Developments not meeting the requirements of one 
or more of paragraphs (3), (4)(A) or (5) of this subsection will be 
re-characterized as feasible if one or more of clauses (i) - (v) of this 
subparagraph apply. 

(i) The Development will receive Project-based 
Section 8 Rental Assistance or the HUD Rental Assistance Demon-
stration Program for at least 50 percent of the Units and a firm 
commitment, with terms including Contract Rent and number of Units, 
is submitted at Application. 

(ii) The Development will receive rental assistance 
for at least 50 percent of the Units in association with USDA financing. 

(iii) The Development will be characterized as pub-
lic housing as defined by HUD for at least 50 percent of the Units. 

(iv) The Development will be characterized as Sup-
portive Housing for at least 50 percent of the Units and evidence of 
adequate financial support for the long term viability of the Develop-
ment is provided. 

(v) The Development has other long term project 
based restrictions on rents for at least 50 percent of the Units that allow 
rents to increase based upon expenses and the Applicant's proposed 
rents are at least 10 percent lower than both the Net Program Rent and 
Market Rent. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505721 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-2973 

SUBCHAPTER E. POST AWARD AND ASSET 
MANAGEMENT REQUIREMENTS 
10 TAC §§10.400 - 10.408 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 10, Sub-
chapter E, §§10.400 - 10.408, concerning Post Award and Asset 
Management Requirements, as published in the September 25, 
2015, issue of the Texas Register (40 TexReg 6444). 

REASONED JUSTIFICATION. This repeal was published con-
currently with the proposed new 10 TAC Chapter 10, Subchap-
ter E, §§10.400 - 10.408. The purpose of the repeal is to allow 
for the adoption of the new rule. 

The Board approved the final order adopting the repeal on 
November 12, 2015. 

The Department accepted public comment between September 
25, 2015, and October 15, 2015. Comments regarding the re-
peal were accepted in writing via fax and email. No comments 
were received concerning the proposed repeal. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules. Specifically Texas Government Code 
§2306.141 gives the Department the authority to promulgate 
rules governing the administration of its housing programs. The 
repeal affects no other code, article, or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
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TRD-201505717 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-2109 

10 TAC §§10.400 - 10.408 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10, Subchapter E, 
§§10.400 - 10.408, concerning Post Award and Asset Man-
agement Requirements. Sections 10.402, 10.405, 10.406, 
and 10.407 are adopted with changes to the proposed text 
as published in the September 25, 2015, issue of the Texas 
Register (40 TexReg 6445). Sections 10.400, 10.401, 10.403, 
10.404 and 10.408 are adopted without changes and will not be 
republished. The purpose of the changes to the sections is to 
clarify, correct and add information from the prior rule to ensure 
accurate processing of post award activities and communicate 
more effectively with multifamily development owners regarding 
their responsibilities after funding or award by the Department. 
Post award activities include requests for action to be consid-
ered on developments awarded funding from the Department 
through the end of the affordability period. 

REASONED JUSTIFICATION FOR THE RULE. New 10 TAC 
Chapter 10, Uniform Multifamily Rules, Subchapter E, §§10.400 
- 10.408, concerning Post Award and Asset Management Re-
quirements was proposed concurrently with the proposed repeal 
of the same sections. The new rule clarifies language that was 
previously potentially causing uncertainty and will ensure accu-
rate processing of post award activities and communicate more 
effectively with multifamily development owners regarding their 
responsibilities after funding or award by the Department. 

REASONED RESPONSE TO PUBLIC COMMENT AND STAFF 
RECOMMENDATIONS. The Department's responses to all com-
ments received are set out below. The comments and responses 
include both administrative clarifications and corrections to the 
amendments recommended by staff and substantive comments 
on the amendments and the corresponding Departmental re-
sponses. Comments and responses are presented in the order 
they appear in the rules. 

Public comments were accepted through October 15, 2015, 
with seven comments received in writing from: (1) Cynthia Bast, 
Locke Lord LLP, (2) Texas Association of Affordable Housing 
Providers (TAAHP), (3) Tropicana Building II, LLC, (4) Texas 
Coalition of Affordable Developers (TX-CAD), (5) Marque Real 
Estate Consultants, (6) Bank of America Merrill Lynch, (7) Matt 
Hull, Texas Association of Community Development Corpora-
tions (TACDC) 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS 

§10.402 - General Comment. 

COMMENT SUMMARY: Commenter (1) made several adminis-
trative suggestions such as correcting for incorrect capitalization 
and, wherever practical, the Department has accepted and in-
corporated these small administrative changes. Commenter (1) 
also suggested the following change to §10.402(c): 

"(c) Tax Credit Amount. The amount of tax credits reflected in the 
IRS Form(s) 8609 may be greater or less than the amount set 
forth in the Determination Notice based upon the Department's 
and the bond issuer's determination as of each building's place-
ment in service. Any increase of tax credits will only be permit-
ted if it is determined necessary by the Department, as required 
by §42(m)(2)(D) of the Code through the submission of the Cost 
Certification package. Increases to the amount of tax credits that 
exceed 110 percent of the amount of credits reflected in the De-
termination Notice must be approved by the Board. Increases 
to the amount of tax credits that do not exceed 110 percent of 
the amount of credits reflected in the Determination Notice may 
be approved administratively by the Executive Director and are 
subject to the Credit Increase Fee as described in §10.901 of 
this chapter." 

STAFF RESPONSE: Staff agreed with the revised language as 
proposed. 

§10.402(d) Documentation Submission Requirements at Com-
mitment of Funds 

COMMENT SUMMARY: Commenter (1) proposed the following 
revised language to increase clarity: 

"(3) evidence that the signer(s) of the Commitment or Determi-
nation Notice have the authority to sign on behalf of the Applicant 
in the form of a corporate resolution;" 

STAFF RESPONSE: staff agreed that the rule could benefit from 
additional clarity and recommended the amended language be-
low: 

"(3) evidence that the signer(s) of the Commitment or Determi-
nation Notice have sufficient authority to sign on behalf of the 
Applicant in the form of a corporate resolution which indicates 
the sub-entity in Control consistent with the entity contemplated 
and described in the Application;" 

COMMENT SUMMARY: General comment was received in re-
sponse to a requirement within Chapter 10 Subchapter C relating 
to evidence of a property tax exemption. A summary of the com-
ment received related to this item can be found in that section of 
the rule. 

STAFF RESPONSE: While comment summary and staff re-
sponse related to evidence of a property tax exemption can be 
found under that section of the rule, staff recommended the 
following amended language: 

"(7) for Applications underwritten with a property tax exemption, 
documentation must be submitted in the form of a letter from 
an attorney identifying the statutory basis for the exemption and 
indicating that the exemption is reasonably achievable, subject 
to appraisal district review. Additionally, any Development with a 
proposed Payment in Lieu of Taxes ("PILOT") agreement must 
provide evidence regarding the statutory basis for the PILOT and 
its terms." 

§10.402(f)(3) Carryover (Competitive HTC Only) 

COMMENT SUMMARY: Commenter (1) proposed revised lan-
guage below related to requirements at Carryover to further clar-
ify the Department's requirements for amendments: 

"(3) All Carryover Allocations will be contingent upon the Devel-
opment Owner providing evidence that they have and will main-
tain Site Control through the 10 Percent Test or through the an-
ticipated closing date, whichever is earlier. For purposes of this 
paragraph, any changes in Site Control of the Development Site 
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between Application and Carryover must be addressed in accor-
dance with §10.405." 

STAFF RESPONSE: Staff agreed with the comment that 
changes can be made to further clarify and recommended the 
following language: 

"(3) All Carryover Allocations will be contingent upon the Devel-
opment Owner providing evidence that they have and will main-
tain Site Control through the 10 Percent Test or through the an-
ticipated closing date, whichever is earlier. For purposes of this 
paragraph, any changes to the Development Site acreage be-
tween Application and Carryover must be addressed by written 
explanation or, as appropriate, in accordance with §10.405." 

§10.402(g) 10 Percent Test (Competitive HTC Only) 

COMMENT SUMMARY: Commenter (1) suggested changes to 
the provision in the opening paragraph of §10.402(g) concern-
ing a later date used in the proposed Qualified Allocation Plan 
calendar in §11.2. The Commenter pointed out that the calendar 
uses a July 3rd date for the 2017 submissions. 

STAFF RESPONSE: Staff suggested the change below in re-
sponse to comment: 

"(g) 10 Percent Test (Competitive HTC Only). No later than July 
1 of the year following the submission of the Carryover Alloca-
tion Agreement or as otherwise specified in the applicable year's 
Qualified Allocation Plan, under §11.2, documentation must be 
submitted to the Department..." 

COMMENT SUMMARY: Commenter (1) and (3) suggested 
changes to §10.402(g)(2). Proposed revisions from Commenter 
(1) are intended to address the ownership transfer and the 
amendment processes and provide clarity where appropriate. 
Commenter (3) stated that de minimis changes in sites often 
happen due to surveying discrepancies or unexpected related 
events, such as right of way adjustments. Commenter (3) 
also stated that such de minimis changes have been handled 
effectively through the administrative amendment process and 
should not require board approval, which is time consuming for 
both program participants and for program staff. Commenter 
(3) suggested the following change to the language: 

"(2) evidence that the Development Owner has purchased, 
transferred, leased, or otherwise has ownership of the Develop-
ment Site." 

Commenter (1) suggested the following language to the same 
section: 

"(2) evidence that the Development Owner has purchased, 
transferred, leased, or otherwise has ownership of the Develop-
ment Site. For purposes of this paragraph, any changes in the 
Development Site between prior to the 10 Percent Test must be 
addressed in accordance with §10.405;" 

STAFF RESPONSE: Staff agreed that the language can be fur-
ther clarified and recommended the following change: 

"(2) evidence that the Development Owner has purchased, 
transferred, leased, or otherwise has ownership of the Devel-
opment Site. The Development Site must be identical to the 
Development Site that was submitted at the time of Application 
submission. For purposes of this paragraph, any changes to 
the Development Site acreage between Application and 10 
Percent Test must be addressed by written explanation or, as 
appropriate, in accordance with §10.405." 

Staff suggested that the change in language will allow for 
changes to occur by administrative or Board amendment, as 
appropriate under §10.405, or by sufficient justification related to 
de minimis measuring discrepancies as determined acceptable 
by the Department. Staff disagreed, in response to Commenter 
(3), that the rule change as proposed will require Board approval 
for de minimis changes. The intent of adding the language 
concerning amendments to the rule section was to encompass 
situations in which a site had been amended and therefore, 
would not be identical to the site submitted at the time of Ap-
plication. Staff anticipates that the same process concerning 
material, non-material, or other explanation and resolution of 
minor and major acreage discrepancies will still occur. 

COMMENT SUMMARY: Commenter (1) suggested the following 
language changes under §10.402(g)(6) to incorporate defined 
terms and provide more clarity regarding the Department's ex-
isting requirements related to changes in Developers and Guar-
antors: 

"(6) a Certification from the lender and syndicator identifying all 
known Guarantors. If identified Guarantors have changed from 
the Guarantors identified at the time of Application, a non-ma-
terial amendment must be requested by the Applicant in accor-
dance with §10.405 of this subchapter, and the new Guarantors 
must be reviewed in accordance with Chapter 1, Subchapter C 
of this part (relating to Previous Participation Reviews)." 

COMMENT SUMMARY: Commenter (2) stated that while it is 
agreed that adding new guarantors should require a non-mate-
rial amendment, such amendment should not be required when 
the guarantor was listed on the original application as a principal 
on the owner organizational chart. Commenter (2) suggested 
the language below: 

"(5) a Certification from the lender and syndicator identifying all 
known Guarantors. If identified Guarantors have changed from 
the Guarantors or principals identified on the Org Charts submit-
ted at the time of Application, a non-material amendment must 
be requested by the Applicant and the new Guarantors or princi-
pals must be reviewed in accordance with Chapter 1, Subchap-
ter C of this part (relating to Previous Participation Reviews)." 

STAFF RESPONSE: Staff agreed with both commenters and 
suggested the following language to better clarify: 

"(5) a Certification from the lender and syndicator identifying all 
known Guarantors. If identified Guarantors have changed from 
the Guarantors or Principals identified at the time of Applica-
tion, a non-material amendment must be requested by the Ap-
plicant in accordance with §10.405 of this subchapter, and the 
new Guarantors or Principals must be reviewed in accordance 
with Chapter 1, Subchapter C of this part (relating to Previous 
Participation Reviews)." 

COMMENT SUMMARY: Commenter (1) suggested adding the 
following language as provision (8) under §10.402(g): 

"(8) If the interim or permanent financing structure, syndication 
rate, amount of debt or syndication proceeds are finalized 
but different at the time of 10 Percent Test from what was 
proposed in the original Application, applicable documentation 
of such changes must be provided and the Development may 
be re-evaluated by the Department for a reduction of credit or 
change in conditions." 

STAFF RESPONSE: While staff partially agreed with the com-
ment, a re-evaluation of a transaction for changes to the financ-
ing structure, syndication rate or amount of debt, or syndica-
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tion proceeds, is already a requirement and is addressed in the 
Department's Credit Underwriting Analysis Report. Staff recom-
mended no change. 

§10.402(h) Construction Status Report 

COMMENT SUMMARY: Commenter (1) suggested the revised 
language below: 

"(1) the executed partnership agreement with the investor (iden-
tifying all Guarantors) or, for Developments receiving an award 
only from the Department's Direct Loan Programs, other docu-
ments setting forth the legal structure and ownership. If identi-
fied Guarantors have changed from the Guarantors identified at 
the time of the 10 Percent Test, a non-material amendment must 
be requested in accordance with §10.405 of this subchapter, and 
the new Guarantors must be reviewed in accordance with Chap-
ter 1, Subchapter C of this part (relating to Previous Participation 
Reviews);" 

STAFF RESPONSE: Staff agreed with the comments made and 
proposed the revised language below to clarify when a non-ma-
terial amendment and previous participation review must take 
place: 

"(1) the executed partnership agreement with the investor (iden-
tifying all Guarantors) or, for Developments receiving an award 
only from the Department's Direct Loan Programs, other docu-
ments setting forth the legal structure and ownership. If identified 
Guarantors or Principals of a Guarantor entity were not already 
identified as a Principal of the Owner, Developer, or Guarantor at 
the time of Application, a non-material amendment must be re-
quested in accordance with §10.405 of this subchapter and the 
new Guarantor and all of its Principals, as applicable, must be 
reviewed in accordance with Chapter 1, Subchapter C of this title 
(relating to Previous Participation Reviews);" 

§10.402(j) Cost Certification (Competitive and Non-Competitive 
HTC, and related activities Only) 

COMMENT SUMMARY: Commenters (2), (3) and (5) opposed 
the change in this section requiring a 30 year operating pro forma 
and requests that the Department revert back to the 2015 lan-
guage to require a 15 year operating pro forma consistent with 
the application requirements and past TDHCA policy at cost cer-
tification. Commenter (3) further commented that no reasoning 
was provided by the Department of changes to this section, nor 
was there any discussion of this proposed major change during 
the discussions of the proposed rules. Commenter (3) recalled 
a long debate before the TDHCA Board over this issue back in 
2006, at which time the Board decided unanimously that a 30 
year pro forma was not reasonable to use for a variety of reasons 
(i.e., non-HUD financing typically has either a 15 or 18 year term, 
so the debt must be refinanced at that time anyway on the ma-
jority of 9% tax credit deals and the debt structure will change at 
that time anyway). Commenter (3) stated that this change would 
create an unfair situation for border developments where rent 
projections beyond year 15 create a situation where expenses 
have increased to the point of a DCR below 1.15. Finally, Com-
menter (3) suggested that if the Department wishes to impose 
this new standard on TDHCA-financed or HUD-financed devel-
opments only the opposition to the provision would be removed. 

STAFF RESPONSE: The Department is responsible, under 
Texas Government Code §2306.185 and Internal Revenue 
Code §42(m)(2), for reviewing and ensuring the long term 
affordability and feasibility of a property and that not more 
housing tax credits are allocated to a development than are 

necessary for its feasibility. Section 2306.185 specifically 
requires the Department to "adopt policies and procedures to 
ensure that...the recipient of funding maintains the affordability 
of the multifamily housing development for...a 30 year period..." 
While the application process allows for a 15 year pro forma 
for initial underwriting, the Department has other tools such as 
the expense to income ratio, to satisfy the 30 year affordability 
analysis required by statute. The Department believes that 
the process of cost certification is unique in that while initial 
underwriting creates estimates of a project's long term feasibility 
based on information presented by the Applicant, the cost 
certification is a review of actual costs and performance of a 
property once it has reached stabilization, enabling the Depart-
ment to use better data to review the long-term affordability and 
feasibility of a property and identify any areas of concern. While 
an expense to income ratio analysis provides compliance with 
the 30 year affordability analysis at Application, this tool may 
not be used at cost certification. Staff believes that, though debt 
may be refinanced over time, a 30 year pro forma is reasonable 
given the 30 year or greater period over which a development 
is expected to maintain its affordability and feasibility under its 
Land Use Restriction Agreement ("LURA"). Such re-underwrit-
ing and analysis at cost certification will assist the Department 
in ensuring that recipients of funding are able to maintain the 
affordability of the housing development for the greater of the 
30-year period from the date the recipient takes legal posses-
sion of the housing or the remaining term of the existing federal 
government assistance as required under Texas Government 
Code §2306.185(c). Staff recommended no change. 

Section 10.405 Amendments and Extensions 

COMMENT SUMMARY: Commenter (2) requested reinstate-
ment of §10.405(4)(G) as reflected below: 

"(G) an increase or decrease in the site acreage, other than 
changes required by local government, of greater than 10 per-
cent from the original site under control and proposed in the Ap-
plication;" 

The Commenter requested reinstatement of the language 
"without requiring Board approval" because de minimis changes 
in sites often happen due to surveying discrepancies or un-
expected developed related events, such as right of way 
adjustments. The Commenter stated that such de minimis 
changes have been handled effectively through the administra-
tive amendment process and should not require board approval, 
which is time consuming for both program participants and for 
program staff. 

STAFF RESPONSE: Staff disagreed with the requested change. 
The language was removed for two reasons: 1) The Department 
currently calculates changes resulting in modifications of resi-
dential density and eliminated the 10 percent change require-
ment because a 5 percent change in residential density will si-
multaneously trigger a 10 percent change in site acreage. The 
Department has kept only the modification to residential density 
requirement since this type of change requires Board approval 
pursuant to Texas Government Code §2306.6712; and 2) The 
rule previously allowed for increases or decreases of at least 
10 percent other than changes required by local government; 
however, on review earlier this past year, the Department has 
determined that Texas Government Code does not contain the 
same provision related to changes required by local government 
and, therefore, such language has been removed. Staff recom-
mended no change. 
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COMMENT SUMMARY: Commenters (2), (4), (5), and (6) all 
opposed the addition of new provision §10.405(4)(H). Com-
menter (2) stated that increases in development costs and 
changes in financing occur frequently and should be handled 
administratively as they have been handled in the past. Com-
menters (4) and (5) suggested that with no precise definition 
of "significant" an applicant would have no way to determine 
if an amendment is required, and worried that amendments 
would delay closings and put a deal in jeopardy. Commenters 
(4) and (5) also stated that since tax credits are capped upon 
award, there is no risk to the department for additional costs 
or financing changes. Commenter (6) stated that changes to 
feasibility should be handled by the lender(s) and investor and 
that the provision as currently written would burden Department 
staff. Commenter (6) also stated that the lender and investor do 
not want the Department's re-evaluation to cause construction 
delays and jeopardize placed in service requirements. 

Commenter (4) indicated that further discussion with staff on the 
issue indicates that the main concern with financial changes that 
may impact feasibility are with regard to TDHCA Direct Loans, 
and suggested the following rule change: 

"(H) For developments with Direct Loans, if there are significant 
increases in development costs, changes in financing, circum-
stances that might result in reductions of credit or other changes 
in the financing conditions such that the financial feasibility of a 
Development could be affected, then a re-evaluation and anal-
ysis by staff assigned to underwrite the applications is required. 
For all other developments, if there are significant increases in 
development costs, changes in financing, circumstances that 
might result in reduction of credit or other changes in the financ-
ing conditions such that the financial feasibility of a Development 
could be affected, the applicant should provide a notification to 
the agency along with a certification from the equity provider 
and/or lender certifying that the development remains financially 
feasible and that they intend to continue their investment in the 
transaction." 

Commenter (6), rather than simple deletion, requested that the 
Department add language that will require a letter from a lender 
stating that the development will remain financially feasible and 
provided the following suggested language: 

"(H) Significant increase in development costs or changes in fi-
nancing that may affect the financial feasibility of the Develop-
ment or result in reductions of credit or changes in conditions 
such that the developer will advise, in writing, the Department 
Staff, and provide a Lender and or Investor (Syndicator) letter 
with a statement of financial feasibility." 

Commenter (1) suggested the following language: 

"(H) Significant increases in development costs or changes in 
financing that would affect the financial feasibility of the Devel-
opment in accordance with subchapter D or result in reductions 
of Tax Credits between the time of 10 Percent Test and Cost Cer-
tification or changes in conditions such that a full re-evaluation 
and analysis by staff assigned to underwrite applications is re-
quired; or" 

STAFF RESPONSE: Staff appreciates the concern for the possi-
bility of this process being burdensome for the Department; how-
ever, this is not a change in process or policy. The Department's 
Credit Analysis Underwriting Reports already include a require-
ment to re-evaluate changes such as those proposed in this pro-
vision and have for over the past ten years. Staff believes the 

addition of this provision satisfies the Department's responsibil-
ities under Internal Revenue Code §42(m) and Texas Govern-
ment Code §2306.185. Staff suggested the following language 
to further clarify: 

"(H) Significant increases in development costs or changes in fi-
nancing that affect the Department's direct loan financing struc-
ture or result in reductions of credit and where either of such 
changes are not agreed to by the Applicant or Development 
Owner; or" 

COMMENT SUMMARY: Commenter (1) suggested a variety of 
comments that were both substantive in nature and suggestive 
of re-organization of the flow of subsections (a) and (b) of the 
amendments section in §10.405. Commenter (1) recognizes 
and supports TDHCA's need for accurate and ongoing infor-
mation about a Development, but comments regarding the 
amendment process were provided with the reasoning that the 
process for seeking amendments is increasingly burdensome 
on both the ownership/financing communities and TDHCA staff. 
The Commenter suggested a proposal for a three-tiered system 
which would recognize distinctions between: 1) Notice items 
(immaterial items important for TDHCA's record-keeping such 
as small changes to a legal description, changes in ownership 
among family members for estate planning purposes, etc.), 2) 
Administrative amendments (items that can be changed with 
staff approval but which do not require Board consideration 
(such as amenities that are changed without impact on appli-
cation scores), and 3) Material amendments (items as already 
listed that require Board approval). The Commenter has stated 
that the proposed changes could be made within the logical 
outgrowth doctrine and that the process would serve to clarify 
the existing published rules and establish what level of approval 
is required based on certain circumstances. Commenter (1) 
proposed the following re-organization and revised language 
for §10.405: 

"(a) Amendments to Housing Tax Credit (HTC) Application or 
Award Prior to Land Use Restriction Agreement (LURA) record-
ing or amendments that do not result in a change to the LURA. 
(§2306.6712) Once a Development receives a Commitment or 
Determination Notice, the Department expects the Development 
Owner to construct or rehabilitate, operate, and own the Devel-
opment consistent with the representations in the Application. 
The Department must receive notification of any amendments to 
the Application. To the extent the proposed amendment does not 
require modification of a LURA, Department approval shall be re-
quired in accordance with this section. An amendment request 
shall be submitted in writing, containing a detailed explanation 
of the amendment request and other information as determined 
to be necessary by the Department, along with any applicable 
fee as identified in §10.901(13) of this chapter (relating to Fee 
Schedule). The request will be processed as follows: 

(1) Notification Items. The following amendments shall not re-
quire Department approval, unless staff requires additional infor-
mation or notifies the Development Owner that an administrative 
approval will be required: 

[insert here] 

(2) Nonmaterial Amendments. The Executive Director may ad-
ministratively approve all non-material amendments, including: 

(A) any amendment that is not a notification item, as identified 
in paragraph (1) above or a material alteration, as identified in 
paragraph (3) below; 
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(B) changes to the Person used to meet the experience require-
ment in §10.204(6) of this chapter (relating to Required Docu-
mentation for Application Submission); or 

(C) changes involving the Developer or Guarantor or the Control 
thereof. Changes in Developers or Guarantors will be subject 
to Previous Participation requirements as further described in 
§10.204(13). 

(3)Material Amendments. Regardless of development stage, the 
Board shall re-evaluate a Development that undergoes a ma-
terial alteration, as identified below, at any time after the initial 
Board approval of the Development. (§2306.6731(b)) The Board 
may deny an amendment request and subsequently may revoke 
any Commitment or Determination Notice issued for a Develop-
ment or Competitive HTC Application, and may reallocate the 
credits to other Applicants on the waiting list. Amendment re-
quests for a material alteration may be denied if the Board de-
termines that the modification proposed in the amendment: 

would materially alter the Development in a negative manner; 

would have adversely affected the selection of the Application in 
the Application Round; or 

was reasonably foreseeable and preventable by the Develop-
ment Owner unless good cause is found for the approval of the 
amendment. 

Material alteration of an Application or Development includes, 
but is not limited to: 

any matter that would have changed the scoring of an Applica-
tion in the competitive process in a manner that the Application 
would not have received a funding award; 

a significant modification of the site plan; 

a modification of the number of units or bedroom mix of units; 

a substantive modification of the scope of tenant services; 

a reduction of 3 percent or more in the square footage of the 
units or common areas; 

a significant modification of the architectural design of the De-
velopment; 

a modification of the residential density of at least 5 percent; 

exclusion of any requirements as identified in Subchapter B of 
this chapter (relating to Site and Development Requirements and 
Restrictions) and Subchapter C of this chapter (relating to Appli-
cation Submission Requirements, Ineligibility Criteria, Board De-
cisions and Waiver of Rules or Pre-Clearance for Applications); 

an increase or decrease in the site acreage, other than changes 
required by local government, of greater than 10 percent from 
the original site proposed in Site Control in the Application; 

If the interim or permanent financing structure, syndication rate, 
amount of debt or syndication proceeds are finalized but different 
at the time of Carryover from what was proposed in the original 
Application, applicable documentation of such changes must be 
provided and the Development may be re-evaluated by the De-
partment for a reduction of credit or change in conditions. 

Significant increases in development costs or changes in financ-
ing that would affect the financial feasibility determination of the 
Development in accordance with subchapter D, or result in re-
ductions of Tax Credits between the time of 10 Percent Test and 
Cost Certification such that a full re-evaluation and analysis by 
staff assigned to underwrite applications is required; or 

any other modification considered significant by the Board. 

Amendment requests which require Board approval must be re-
ceived by the Department at least forty-five (45) calendar days 
prior to the Board meeting in which the amendment is anticipated 
to be considered. Before the fifteenth (15th) day preceding the 
date of Board action on the amendment, notice of an amendment 
and the recommendation of the Executive Director and Depart-
ment staff regarding the amendment will be posted to the Depart-
ment's website and the Applicant will be notified of the posting. 
§2306.6717(a)(4)) 

(4) Amendments Involving Ownership. Any amendments in-
volving ownership of the Property or the Development Owner, 
directly or indirectly, shall be addressed in accordance with 
§10.406. 

(5) Compliance. This section shall be administered in a manner 
that is consistent with §42 of the Code. An amendment will not be 
approved if a Development has any uncorrected issues of non-
compliance outside of the Corrective Action Period (other than 
the provision being amended) unless otherwise approved by the 
Executive Award Review and Advisory Committee. An amend-
ment will not be approved if the Development Owner owes fees 
to the Department. 

Amendments to the LURA. Department approval shall be re-
quired for any amendment to a LURA in accordance with this 
section. An amendment request shall be submitted in writing, 
containing a detailed explanation of the amendment request, the 
reason the change is necessary, the good cause for the change, 
financial information for the Department to evaluate the financial 
impact of the change, if the necessity for the amendment was 
reasonably foreseeable at the time of Application, and other in-
formation as determined to be necessary by the Department, 
along with any applicable fee as identified in §10.901 of this 
chapter (relating to Fee Schedule). The Department may order 
a Market Study or appraisal to evaluate the request which shall 
be at the expense of the Development Owner and the Develop-
ment Owner will remit funds necessary for such report prior to 
the Department commissioning such report. 

Non-Material Amendments. The Executive Director or designee 
may administratively approve all LURA amendments which are 
not defined as Material Amendments pursuant to paragraph (2), 
below. An amendment to the LURA is not considered material if 
the change is the result of a Department work out arrangement 
as recommended by the Department's Asset Management Divi-
sion. 

(1) Material Amendments. The Board must consider and ap-
prove a material amendment to the LURA in accordance with 
the following: 

(A) the Development Owner must hold a public hearing at least 
seven (7) business days prior to the Board meeting where the 
Board will consider their request. The notice of the hearing and 
requested change must be provided to each tenant of the Devel-
opment, the current lender and/or investors, the State Senator 
and Representative for the district containing the Development, 
and the chief elected official for the municipality, if located in a 
municipality, or the county commissioners, if located outside of 
a municipality; 

(B) ten (10) business days before the public hearing, the De-
velopment Owner must submit a draft notice of the hearing for 
approval by the Department. The Department will create and 
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provide upon request a sample notice and approve or amend 
the draft notice within three (3) business days of receipt; 

(C) Board approval is required if a Development Owner requests 
a reduction in the number of Low-Income Units, a change in the 
income or rent restrictions, a change in the Target Population, a 
substantive modification in the scope of tenant services, the re-
moval of material participation by a HUB or Nonprofit Organiza-
tion as further described in §10.406 of this subchapter, a change 
in the Right of First Refusal period as described in amended 
§2306.6725 of the Texas Government Code, or any amendment 
deemed material by the Executive Director or Board; 

(D) In the event that a Development Owner seeks to be released 
from the commitment to serve the income level of tenants iden-
tified in the Application and Credit Underwriting Analysis Report 
at the time of award and as approved by the Board, the proce-
dure described in subparagraphs (i) and (ii) of this paragraph will 
apply to the extent such request is not prohibited based on statu-
tory and/or regulatory provisions: 

(i) for amendments that involve a reduction in the total number of 
Low-Income Units, or a reduction in the number of Low-Income 
Units at any rent or income level, as approved by the Board, 
evidence must be presented to the Department to support the 
amendment. If the request is based upon financial feasibility, 
the lender and syndicator must submit written confirmation that 
the Development is financially infeasible without the adjustment 
in Units, and any affirmative recommendation by the staff to the 
Board is contingent upon concurrence from Department staff that 
the Unit adjustment is necessary for the continued financial fea-
sibility of the Development; and 

(ii) if it is determined by the Department that the loss of low-in-
come targeting points would have resulted in the Application not 
receiving an award in the year of allocation, and the amendment 
is approved by the Board, the approved amendment will carry 
a penalty that prohibits the Applicant and all Persons or enti-
ties with any ownership interest in the Application (excluding any 
tax credit purchaser/syndicator), from participation in the Hous-
ing Tax Credit Program (for both the Competitive Housing Tax 
Credit Developments and Tax-Exempt Bond Developments) for 
twenty-four (24) months from the time that the amendment is ap-
proved. 

Preparation of Amendment. Upon approval of a LURA amend-
ment request, Department staff will provide the Development 
Owner an amended LURA for execution and recordation in the 
county where the Development is located. 

Compliance. The Department will not approve changes that 
would violate state or federal laws including the requirements of 
§42 of the Code, 24 CFR Part 92 (HOME Final Rule), Chapter 11 
of this title (relating to Housing Tax Credit Program Qualified Al-
location Plan), Texas Government Code, Chapter 2306, the Fair 
Housing Act, and, for Tax Exempt Bond Developments, compli-
ance with their trust indenture and corresponding bond issuance 
documents. LURAs will not be amended if the subject Devel-
opment has any uncorrected issues of noncompliance outside 
of the Corrective Action Period (other than the provision being 
amended) unless otherwise approved by the Executive Award 
Review and Advisory Committee. LURAs will not be amended if 
the Development Owner owes fees to the Department." 

STAFF RESPONSE: While staff appreciates the effort of the 
Commenter in re-organizing and attempting to add clarification 
to the amendments rule section, staff has also noted substantive 
changes within the changes recommended, such that staff be-

lieves that the changes as proposed cannot all be recommended 
without allowing for further consideration and discussion by in-
ternal staff and the development community. As such, staff does 
not agree with a full reorganization of this section at this time, 
but has reviewed and incorporated changes considered smaller 
reorganization details and changes that are non-substantive in 
nature, which will be summarized in response to the Commenter 
in the block section related to §10.405 below along with staff's 
additional edits. Staff also agrees with the Commenter that addi-
tional change may be needed to further clarify the amendments 
process and would like to begin next year's rule making cycle 
with an in depth review of these substantive changes, to bet-
ter determine at that time what items may be incorporated and 
whether any process improvements may be necessary in order 
to better align this section of the rule with the practices and goals 
of the Department. Staff proposed the following amended lan-
guage to §10.405(a) and (b): 

"(a) Amendments to Housing Tax Credit (HTC) Application or 
Award Prior to Land Use Restriction Agreement (LURA) record-
ing or amendments that do not result in a change to the LURA. 
(§2306.6712) Once a Development receives a Commitment or 
Determination Notice, the Department expects the Development 
Owner to construct or rehabilitate, operate, and own the De-
velopment consistent with the representations in the Applica-
tion. The Department must receive notification of any amend-
ments to the Application. Regardless of development stage, the 
Board shall re-evaluate a Development that undergoes a ma-
terial change, as identified in paragraph (4) of this subsection 
at any time after the initial Board approval of the Development. 
(§2306.6731(b)) The Board may deny an amendment request 
and subsequently may revoke any Commitment or Determina-
tion Notice issued for a Development or Competitive HTC Appli-
cation, and may reallocate the credits to other Applicants on the 
waiting list. 

(1) Requesting an amendment. The Department shall require 
the Applicant to file a formal, written request for an amendment 
to the Application. Such request must include a detailed expla-
nation of the amendment request and other information as de-
termined to be necessary by the Department, and the applicable 
fee as identified in §10.901(13) of this chapter (relating to Fee 
Schedule) in order to be received and processed by the Depart-
ment. Department staff will evaluate the amendment request to 
determine if the change would affect an allocation of Housing 
Tax Credits by changing any item that received points, by sig-
nificantly affecting the most recent underwriting analysis, or by 
materially altering the Development as further described in this 
subsection. 

(2) Nonmaterial Amendments. The Executive Director may ad-
ministratively approve all non-material amendments, including 
those involving changes to the Developer, Guarantor or Per-
son used to meet the experience requirement in §10.204(6) of 
this chapter (relating to Required Documentation for Application 
Submission). Changes in Developers or Guarantors will be sub-
ject to Previous Participation requirements as further described 
in §10.204(13). 

(3) Material Amendments. Amendments considered material 
pursuant to paragraph (3) of this subsection must be approved 
by the Board. Amendment requests which require Board ap-
proval must be received by the Department at least forty-five (45) 
calendar days prior to the Board meeting in which the amend-
ment is anticipated to be considered. Before the fifteenth (15th) 
day preceding the date of Board action on the amendment, no-
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tice of an amendment and the recommendation of the Executive 
Director and Department staff regarding the amendment will be 
posted to the Department's website and the Applicant will be no-
tified of the posting. (§2306.6717(a)(4)). Material Amendment 
requests may be denied if the Board determines that the mod-
ification proposed in the amendment would materially alter the 
Development in a negative manner or would have adversely af-
fected the selection of the Application in the Application Round. 
Material alteration of a Development includes, but is not limited 
to: 

(A) a significant modification of the site plan; 

(B) a modification of the number of units or bedroom mix of units; 

(C) a substantive modification of the scope of tenant services; 

(D) a reduction of 3 percent or more in the square footage of the 
units or common areas; 

(E) a significant modification of the architectural design of the 
Development; 

(F) a modification of the residential density of at least 5 percent; 

(G) exclusion of any requirements as identified in Subchapter 
B of this chapter (relating to Site and Development Require-
ments and Restrictions) and Subchapter C of this chapter (re-
lating to Application Submission Requirements, Ineligibility Cri-
teria, Board Decisions and Waiver of Rules or Pre-Clearance for 
Applications); 

(H) Significant increases in development costs or changes in 
financing which affect the Department's direct loan financing 
structure or result in reductions of credit and where either of 
such changes are not agreed to by the Applicant or Develop-
ment Owner; or" 

(I) any other modification considered significant by the Board. 

(4) Amendment requests will be denied if the Department finds 
that the request would have changed the scoring of an Applica-
tion in the competitive process such that the Application would 
not have received a funding award or if the need for the proposed 
modification was reasonably foreseeable or preventable by the 
Applicant at the time the Application was submitted, unless good 
cause is found for the approval of the amendment. 

(5) This section shall be administered in a manner that is con-
sistent with §42 of the Code. If a Development has any uncor-
rected issues of noncompliance outside of the Corrective Action 
Period (other than the provision being amended) or otherwise 
owes fees to the Department, such non-compliance or outstand-
ing payment must be resolved to the satisfaction of the Depart-
ment prior to approving an amendment request unless otherwise 
approved by the Executive Award Review and Advisory Commit-
tee. 

(6) In the event that an Applicant or Developer seeks to be re-
leased from the commitment to serve the income level of tenants 
identified in the Application and Credit Underwriting Analysis Re-
port at the time of award and as approved by the Board, the pro-
cedure described in subparagraphs (A) and (B) of this paragraph 
will apply to the extent such request is not prohibited based on 
statutory and/or regulatory provisions: 

(A) for amendments that involve a reduction in the total number 
of Low-Income Units, or a reduction in the number of Low-In-
come Units at any rent or income level, as approved by the 
Board, evidence must be presented to the Department to support 
the amendment. In addition, the lender and syndicator must sub-

mit written confirmation that the Development is infeasible with-
out the adjustment in Units. The Board may or may not approve 
the amendment request; however, any affirmative recommenda-
tion to the Board is contingent upon concurrence from Depart-
ment staff that the Unit adjustment is necessary for the continued 
financial feasibility of the Development; and 

(B) if it is determined by the Department that the loss of low-in-
come targeting points would have resulted in the Application not 
receiving an award in the year of allocation, and the amendment 
is approved by the Board, the approved amendment will carry 
a penalty that prohibits the Applicant and all Persons or enti-
ties with any ownership interest in the Application (excluding any 
tax credit purchaser/syndicator), from participation in the Hous-
ing Tax Credit Program (for both the Competitive Housing Tax 
Credit Developments and Tax-Exempt Bond Developments) for 
twenty-four (24) months from the time that the amendment is ap-
proved. 

(b) Amendments to the LURA. Department approval shall be re-
quired for any amendment to a LURA in accordance with this 
section. An amendment request shall be submitted in writing, 
containing a detailed explanation of the request, the reason the 
change is necessary, the good cause for the change, financial 
information if the change will result in any financial impact on 
the development, information related to whether the necessity 
of the amendment was reasonably foreseeable at the time of 
application, and other information as determined to be neces-
sary by the Department, along with any applicable fee as iden-
tified in §10.901 of this chapter (relating to Fee Schedule). The 
Department may order a Market Study or appraisal to evaluate 
the request which shall be at the expense of the Development 
Owner and the Development Owner will remit funds necessary 
for such report prior to the Department commissioning such re-
port. LURAs will only be amended if non-compliance or out-
standing payment is resolved to the satisfaction of the Depart-
ment as provided in subsection (5) of this section. The Depart-
ment will not approve changes that would violate state or federal 
laws including the requirements of §42 of the Code, 24 CFR Part 
92 (HOME Final Rule), Chapter 11 of this title (relating to Hous-
ing Tax Credit Program Qualified Allocation Plan), Texas Gov-
ernment Code, Chapter 2306, the Fair Housing Act, and, for Tax 
Exempt Bond Developments, compliance with their trust inden-
ture and corresponding bond issuance documents. An amend-
ment to the LURA is not considered material if the change is the 
result of a Department work out arrangement as recommended 
by the Department's Asset Management Division. Prior to staff 
taking a recommendation to the Board for consideration, the pro-
cedures described in paragraph (3) of this subsection must be 
followed. 

(1) Non-Material Amendments. The Executive Director or de-
signee may administratively approve all amendments not de-
fined as Material Amendments pursuant to paragraph (2) be-
low. An amendment to the LURA is not considered material if 
the change is the result of a Department work out arrangement 
as recommended by the Department's Asset Management Divi-
sion. 

(2) Material Amendments. The Board must consider and ap-
prove the following material amendments: 

(i) reductions to the number of Low-Income Units; 

(ii) changes to the income or rent restrictions; 

(iii) changes to the Target Population; 
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(iv) substantive modifications in the scope of tenant services 

(v) the removal of material participation by a HUB or Nonprofit 
Organization as further described in §10.406 of this subchapter; 

(vi) a change in the Right of First Refusal period as described in 
amended §2306.6725 of the Texas Government Code; 

(vii) any amendment deemed material by the Executive Director. 

(3) Other Material Amendment Requirements. Prior to staff tak-
ing a recommendation to the Board for consideration, the follow-
ing must take place: 

(i) the Development Owner must hold a public hearing at least 
seven (7) business days prior to the Board meeting where the 
Board will consider their request. The Notice of the hearing and 
requested change must be provided to each tenant of the Devel-
opment, the current lender and/or investors, the State Senator 
and Representative for the district containing the Development, 
and the chief elected official for the municipality, if located in a 
municipality, or the county commissioners, if located outside of 
a municipality; and 

(ii) ten (10) business days before the public hearing the Devel-
opment Owner must submit a draft notice of the hearing for ap-
proval by the Department. The Department will create and pro-
vide upon request a sample notice and approve or amend the 
notice within three (3) business days of receipt. 

(4) Approval. Once the LURA Amendment has been approved 
administratively or by the Board, as applicable, Department staff 
will provide the Development Owner with a LURA amendment for 
execution and recordation in the county were the Development 
is located." 

Section 10.406 Ownership Transfers 

COMMENT SUMMARY: Commenter (7) stated that similar to 
concerns raised under §11.9(b)(2) of the Qualified Allocation 
Plan regarding Sponsor Characteristics, concerns relating to 
§10.406(d) may encourage the removal of participating nonprofit 
organizations from the development ownership structure without 
cause and beyond the legislative intent of HB3567 regarding 
changes to the Right of First Refusal when selling properties. 
Commenter (7) "encourage(d) staff to look at additional safe-
guards to protect the ownership interest of nonprofits materially 
participating in joint venture agreements." 

STAFF RESPONSE: The comment provided was general and 
did not include recommended revised language or propose par-
ticular changes, to this section of the rule. Therefore, staff rec-
ommended no change based upon this comment. 

COMMENT SUMMARY: Commenter (1) suggested reorganiza-
tion changes to §10.406 subsections (a) and (b) and standard-
ized use of the defined term "Principals" where possible to in-
crease the clarity of the section. Commenter (1) also provided 
public comment to Subchapter A, Definitions, stating that the de-
fined term "Qualified Purchaser" is only used twice throughout 
the Uniform Multifamily Rules under §10.408 regarding Quali-
fied Contracts and further expressed support for the definition 
and suggested it be used more consistently, especially in the 
ownership transfer section of the rules. The Commenter has 
stated that the proposed changes could be made within the log-
ical outgrowth doctrine and that the process would serve to clar-
ify the existing published rules and establish what level of ap-
proval is required based on certain circumstances. Commenter 
(1) proposed the following re-organization and revised language 
for §10.406(a) and (b): 

"(a)      
ment Owners must provide written notice and a completed Own-
ership Transfer packet, if applicable, to the Department at least 
forty-five (45) calendar days prior to any sale, transfer, or ex-
change of the Development or any portion of or Controlling in-
terest in the Development. Except as otherwise provided herein, 
the Executive Director's prior written approval of any such trans-
fer is required. The Executive Director may not unreasonably 
withhold approval of the transfer requested in compliance with 
this section. 

(b) Exceptions. The following exceptions to the ownership trans-
fer process outlined herein apply: 

(1) A Development Owner shall be required to notify the De-
partment but shall not be required to obtain Executive Director 
approval when the transferee is an Affiliate of the Development 
Owner with no new Principals or the transferee is a Related Party 
who does not Control the Development and the transfer is being 
made for estate planning purposes. 

(2) Transfers that are the result of an involuntary removal of the 
general partner by the investment limited partner do not require 
advance approval but must be reported to the Department as 
soon as possible, with an Ownership Transfer packet, due to the 
sensitive timing and nature of this decision. 

(3) Changes to the investment limited partner, non-Controlling 
limited partner, or other non-Controlling partners affiliated with 
the investment limited partner do not require Executive Director 
approval. A General Partner's acquisition of the interest of the 
investment limited partner does not require Executive Director 
approval, unless some other change in ownership is occurring 
as part of the same overall transaction. 

(4) Changes resulting from foreclosure wherein the lender or 
financial institution involved in the transaction is the resulting 
owner do not require advance approval but must be reported to 
the Department as soon as possible, due to the sensitive timing 
and nature of this decision. 

(c) General Requirements. 

(1) Any new Principal in the ownership of a Development must be 
eligible under §10.202 of Subchapter C. In addition, new mem-
bers with a controlling interest will be reviewed in accordance 
with Chapter 1, Subchapter C of this part (relating to Previous 
Participation Reviews). 

(2) Changes in Developers or Guarantors must be addressed 
as non-material amendments to the application under §10.405 
of this subchapter. 

(3) To the extent an investment limited partner or its Affiliate as-
sumes a Controlling interest in a Development Owner, such ac-
quisition shall be subject to the Ownership Transfer requirements 
set forth herein. 

(d) Removal Issues. If the Department determines that the trans-
fer, involuntary removal, or replacement was due to a default by 
the General Partner under the Limited Partnership Agreement, 
or other detrimental action that put the Development at risk of 
failure, staff may make a recommendation to the Board for the 
debarment of the entity and/or its Principals and Affiliates pur-
suant to the Department's debarment rule. In addition, a record 
of transfer involving Principals in new proposed awards will be 
reported and may be taken into consideration by the Executive 
Award and Review Committee, in accordance with Chapter 1, 
Subchapter C of this part (relating to Previous Participation Re-

Ownership Transfer Notification. All multifamily Develop-
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views), prior to recommending any new financing or allocation of 
credits. 

Transfers Prior to 8609 Issuance or Construction Completion. 
Prior to the issuance of IRS Form(s) 8609 (for Housing Tax 
Credits) or the completion of construction (for all Developments 
funded through other Department programs) an Applicant 
may request an amendment to its ownership structure to add 
Principals. The party(ies) reflected in the Application as having 
Control must remain in the ownership structure and retain 
such Control, unless approved otherwise by the Board. An 
Applicant, General Partner or Development Owner may not sell 
the Development in whole or voluntarily end its Control prior to 
the issuance of 8609s. 

NonProfit Organizations. If the ownership transfer request is to 
replace a nonprofit organization within the Development Owner, 
the replacement nonprofit entity must adhere to the requirements 
in paragraph (1) or (2) of this subsection. 

If the LURA requires ownership or material participation in own-
ership by a Qualified Non-Profit Organization, and the Develop-
ment received Tax Credits pursuant to §42(h)(5) of the Code, 
the transferee must be a Qualified Non-Profit Organization that 
meets the requirements of §42(h)(5) of the Code and Texas Gov-
ernment Code §2306.6706 and can demonstrate planned partic-
ipation in the operation of the Development on a regular, contin-
uous, and substantial basis. 

If the LURA requires ownership or material participation in own-
ership by a Qualified Non-Profit Organization or CHDO, but the 
Development did not receive Tax Credits pursuant to §42(h)(5) 
of the Code, the Development Owner must show that the trans-
feree is a nonprofit organization or CHDO, as applicable, that 
complies with the LURA. 

Exceptions to the above may be made on a case by case basis if 
the Development is past its Compliance Period, was not reported 
to the IRS as part of the Department's Non-Profit Set Aside in 
any HTC Award year, and follows the procedures outlined in 
§10.405(b)(1)-(5) of this chapter (relating to LURA Amendments 
that require Board Approval). The Board must find that: 

the selling nonprofit is acting of its own volition or is being re-
moved as the result of a default under the organizational docu-
ments of the Development Owner; 

the participation by the nonprofit was substantive and meaningful 
during the full term of the Compliance Period but is no longer 
substantive or meaningful to the operations of the Development; 
and 

the proposed purchaser meets the Department's standards for 
ownership transfers. 

(e) Historically Underutilized Business ("HUB") Organizations. If 
a HUB is the general partner of a Development Owner and it (i) 
is being removed as the result of a default under the organiza-
tional documents of the Development Owner, (ii) determines to 
sell its ownership interest or (iii) determines to maintain its own-
ership interest but is unable to maintain its HUB status, in either 
case, after the issuance of 8609's, the purchaser of that general 
partnership interest or the general partner is not required to be a 
HUB as long as the LURA does not require such continual own-
ership, or the procedures outlined in §10.405(b)(1) - (5) of this 
chapter (relating to LURA Amendments that require Board Ap-
proval) have been followed and approved. Such approval can 
be obtained concurrent with Board approval described herein. 

All such transfers must be approved by the Board and require 
that the Board find that: 

the selling HUB is acting of its own volition or is being removed 
as the result of a default under the organizational documents of 
the Development Owner; 

the participation by the HUB has been substantive and meaning-
ful, or would have been substantial and meaningful had the HUB 
not defaulted under the organizational documents of the Devel-
opment Owner, enabling it to realize not only financial benefit 
but to acquire skills relating to the ownership and operation of 
affordable housing; and 

the proposed purchaser meets the Department's standards for 
ownership transfers 

(f) Documentation Required. A Development Owner must sub-
mit documentation requested by the Department to enable the 
Department to understand fully the facts and circumstances that 
gave rise to the need for the transfer and the effects of approval 
or denial. Documentation must be submitted as directed in the 
Post Award Activities Manual, which includes but is not limited 
to: 

a written explanation outlining the reason for the request; 

ownership transfer information, including but not limited to the 
type of sale, amount of Development reserves to transfer in the 
event of a property sale, and the prospective closing date; 

pre and post transfer organizational charts with TINs of each or-
ganization down to the level of natural persons in the ownership 
structure as described in §10.204(13)(A) of Subchapter C; 

(4) a list of the names and contact information for transferees 
and Principals; 

Previous Participation information for any new Principal as de-
scribed in §10.204(13)(b) of Subchapter C; 

agreements among parties associated with the transfer; 

a fully executed Owner's Certification of Agreement to Comply 
with the LURA, which may be subject to recording as required 
by the Department; 

Owners Certifications with regard to materials submitted further 
described in the Post Award Activities Manual; 

detailed information describing the organizational structure, ex-
perience, and financial capacity of the transferees and any Prin-
cipal or Controlling entity; 

evidence and certification that the tenants in the Development 
have been notified in writing of the proposed transfer at least 30 
calendar days prior to the date the transfer is approved by the 
Department. The ownership transfer approval letter will not be 
issued until this 30 day period has expired; 

any required exhibits and the list of exhibits related to specific 
circumstances of transfer or Ownership as detailed in the Post 
Award Activities Manual. 

(g) Once the Department receives all necessary information un-
der this section and as required under the Post Award Activities 
Manual, staff shall initiate a qualifications review of a transferee, 
in accordance with Chapter 1, Subchapter C of this part, to de-
termine the transferee's past compliance with all aspects of the 
Department's programs, LURAs and eligibility under this chap-
ter and §10.202 of Subchapter C (relating to ineligible applicants 
and applications). 

41 TexReg 182 January 1, 2016 Texas Register 



(h) Credit Limitation. As it relates to the Housing Tax Credit 
amount further described in §11.4(a) of this title (relating to Tax 
Credit Request and Award Limits), the credit amount will not be 
applied in circumstances described in paragraphs (1) and (2) of 
this subsection: 

in cases of transfers in which the syndicator, investor or limited 
partner is taking over ownership of the Development and not 
merely replacing the general partner; or 

in cases where the general partner is being replaced if the award 
of credits was made at least five (5) years prior to the transfer 
request date. 

(i) Penalties, Past Due Fees and Underfunded Reserves. Any 
new Development Owner or new Principal of a Development 
Owner approved in the ownership transfer process must com-
ply with all requirements stated in Subchapter F of this chapter 
(relating to Compliance Monitoring). The Development Owner 
and its Principals, as on record with the Department, will be li-
able for any penalties or fees imposed by the Department, even if 
such penalty can be attributable to the new Development Owner 
or Principals, unless such ownership transfer is approved by the 
Department. In the event a Development undergoing an own-
ership transfer has a history of uncorrected UPCS violations, 
ongoing issues related to keeping housing sanitary, safe, and 
decent, an account balance below the annual reserve deposit 
amount as specified in §10.404(a) (relating to Replacement Re-
serve Accounts), or that appears insufficient to meet capital ex-
penditure needs as indicated by the number or cost of repairs 
included in a PCA, the proposed new Development Owner or 
Principals may be required to establish and maintain a replace-
ment reserve account or increase the amount of regular deposits 
to the replacement reserve account by entering into a Reserve 
Agreement with the Department. The Department may also re-
quest a plan and timeline relating to needed repairs or renova-
tions that will be completed by the departing and/or incoming 
Development Owner or Principals as a condition to approving 
the Transfer. 

(j) Ownership Transfer Processing Fee. The ownership trans-
fer request must be accompanied by corresponding ownership 
transfer fee as outlined in §10.901 of this chapter (relating to Fee 
Schedule)." 

STAFF RESPONSE: As it relates to the suggestion to utilize the 
defined term "Qualified Purchaser" more often, especially in the 
ownership transfer section of the rule, staff will take that under 
advisement and will look at incorporating this defined term in this 
section, as appropriate, in a future rule. Staff agreed with the ma-
jority of the Commenter's reorganization comments concerning 
§10.406 (a) and (b) related to Ownership Transfers and has in-
corporated reorganization and wording changes as appropriate. 
Staff proposed the following amended language to §10.406 (a) 
and (b): 

"(a) Ownership Transfer Notification. All multifamily Develop-
ment Owners must provide written notice and a completed Own-
ership Transfer packet, if applicable, to the Department at least 
forty-five (45) calendar days prior to any sale, transfer, or ex-
change of the Development or any portion of or Controlling in-
terest in the Development. Except as otherwise provided herein, 
the Executive Director's prior written approval of any such trans-
fer is required. The Executive Director may not unreasonably 
withhold approval of the transfer requested in compliance with 
this section. 

(b) Exceptions. The following exceptions to the ownership trans-
fer process outlined herein apply: 

(1) A Development Owner shall be required to notify the De-
partment but shall not be required to obtain Executive Director 
approval when the transferee is an Affiliate of the Development 
Owner with no new Principals or the transferee is a Related Party 
who does not Control the Development and the transfer is being 
made for estate planning purposes. 

(2) Transfers that are the result of an involuntary removal of 
the general partner by the investment limited partner do not re-
quire advance approval but must be reported to the Department 
as soon as possible by submission of an Ownership Transfer 
packet, due to the sensitive timing and nature of this decision. 

(3) Changes to the investment limited partner, non-Controlling 
limited partner, or other non-Controlling partners affiliated with 
the investment limited partner do not require Executive Director 
approval. A General Partner's acquisition of the interest of the 
investment limited partner does not require Executive Director 
approval, unless some other change in ownership is occurring 
as part of the same overall transaction. 

(4) Changes resulting from foreclosure wherein the lender or fi-
nancial institution involved in the transaction is the same result-
ing owner do not require advance approval but must be reported 
to the Department as soon as possible, due to the sensitive tim-
ing and nature of the decision. 

(c) General Requirements. 

(1) Any new Principal in the ownership of a Development must 
be eligible under §10.202 of Subchapter C (relating to Eligible 
Applicants). In addition, new Principals will be reviewed in ac-
cordance with Chapter 1, Subchapter C of this part (relating to 
Previous Participation Reviews). 

(2) Changes in Developers or Guarantors must be addressed 
as non-material amendments to the application under §10.405 
of this subchapter. 

(3) To the extent an investment limited partner or its Affiliate as-
sumes a Controlling interest in a Development Owner, such ac-
quisition shall be subject to the Ownership Transfer requirements 
set forth herein. Principals of the investment limited partner or 
Affiliate will be considered new Principals and will be reviewed 
as stated under item (1) of this subsection. 

(d) Transfer Actions Warranting Debarment. If the Department 
determines that the transfer, involuntary removal, or replacement 
was due to a default by the General Partner under the Limited 
Partnership Agreement, or other detrimental action that put the 
Development at risk of failure or the Department at risk for fi-
nancial exposure as a result of non-compliance, staff may make 
a recommendation to the Board for the debarment of the entity 
and/or its Principals and Affiliates pursuant to the Department's 
debarment rule. In addition, a record of transfer involving Princi-
pals in new proposed awards will be reported and may be taken 
into consideration by the Executive Award and Review Commit-
tee, in accordance with Chapter 1, Subchapter C of this title (re-
lating to Previous Participation Reviews), prior to recommending 
any new financing or allocation of credits. 

(e) Transfers Prior to 8609 Issuance or Construction Comple-
tion. Prior to the issuance of IRS Form(s) 8609 (for Housing Tax 
Credits) or the completion of construction (for all Developments 
funded through other Department programs) an Applicant may 
request an amendment to its ownership structure to add Princi-
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pals. The party(ies) reflected n the Application as having control 
must remain in the ownership structure and retain such control, 
unless approved otherwise by the Board. A development spon-
sor, General Partner or Development Owner may not sell the 
Development in whole or voluntarily end their control prior to the 
issuance of 8609s." 

COMMENT SUMMARY: Commenter (1) proposed the following 
language for 10.406(f)(5), and staff agreed with the amended 
language as proposed: 

"(5) Previous Participation information for any new Principal as 
described in §10.204(13)(b) of Subchapter C;" 

STAFF RESPONSE: Staff agreed with the amended language 
as proposed. 

COMMENT SUMMARY: Commenter (2) supports staff proposed 
changes to the §10.406(d)(3) as it relates to Non-Profit Organi-
zations, stating that the membership appreciates the provision 
for greater flexibility in cases where an award was not made out 
of the non-profit set aside. 

STAFF RESPONSE: Staff appreciates the positive comment and 
recommended no further change. 

Section 10.407 Right of First Refusal 

COMMENT SUMMARY: Commenter (1) recommended the im-
plementation of a definition of "Qualified Entity" that is consistent 
with statute. Commenter (1) states that HB 3576 has expanded 
the type of entities that can acquire under the ROFR process 
to include any entity permitted under §42(i)(7) of the Code and 
any entity controlled by such a qualified entity, and recommends 
that the newly defined term be used wherever reference to a 
Qualified Nonprofit Organization or tenant organization is made. 
Commenter (1) provided the proposed new definition below: 

"Qualified Entity--any entity permitted under §42(i)(7)(B) of the 
Code and any entity controlled by such a qualified entity." 

STAFF RESPONSE: Staff agreed with the definition as pro-
posed. Staff also recommended amending the current definition 
of Right of First Refusal under §10.3, Subchapter A, Definitions 
as reflected below: 

"Right of First Refusal--An Agreement to provide a right to pur-
chase the Property to a Qualified Entity with priority to that of any 
other buyer at a price whose formula is prescribed in the LURA." 

COMMENT SUMMARY: Commenter (1) provided comment and 
suggested amended language to §10.407 intended to assist the 
Department with implementing HB 3576, relating to entities that 
can acquire under the Right of First Refusal (ROFR) process. 
Commenter (1) indicates that changes made to the ROFR are 
based upon the fundamental understanding that the statutory 
changes applies to transfer of any ROFR property with an allo-
cation of LIHTC before, on, or after the effective date of the act. 
Therefore, certain provisions of HB 3576 should apply to all LI-
HTC properties with a ROFR currently in existence. Commenter 
(1) proposed the following revised language for §10.407: 

"(a) General. This section applies to Development Owners that 
agreed to offer a Right of First Refusal (ROFR) to a Qualified 
Entity, as memorialized in the applicable LURA. The purpose of 
this section is to provide administrative procedures and guidance 
on the process and valuation of properties under the LURA. All 
requests for ROFR submitted to the Department, regardless of 
existing regulations, must adhere to this process. 

The Development Owner may market the Property for sale and 
sell the Property to a Qualified Entity without going through the 
ROFR process outlined in this section. 

A ROFR request must be made in accordance with the LURA 
for the Development. If there is a conflict between the De-
velopment's LURA and this subchapter, requirements in the 
LURA supersede the subchapter. If a conflict between the 
LURA and statute exists the Development Owner may request 
a LURA amendment to be consistent with any changes to Texas 
Government Code §2306. 

If a LURA includes the ROFR provision, the Development Owner 
may not request a Preliminary Qualified Contract (if such oppor-
tunity is available under §10.408) until the requirements outlined 
in this section have been satisfied. 

The Department reviews and approves all ownership transfers 
pursuant to §10.405. Thus, if a proposed purchaser is identified 
in the ROFR process, the Development Owner and proposed 
purchaser must complete the ownership transfer process. A De-
velopment Owner may not transfer a Development to a Quali-
fied Entity that is considered an ineligible entity under the De-
partment's rules. In addition, ownership transfers to a Qualified 
Entity pursuant to the ROFR process are subject to Chapter 1, 
Subchapter C of this part (relating to Previous Participation Re-
views). 

Satisfying the ROFR requirement does not terminate the LURA 
or the ongoing application of the ROFR requirement to any sub-
sequent Development Owner. 

The ROFR process is not triggered if a Development Owner 
seeks to transfer the Development to a newly formed entity: 

that is under common control with the Development Owner; and 

the primary purpose of the formation of which is to facilitate the 
financing of the rehabilitation of the development using assis-
tance administered through a state financing program. 

(b) Right of First Refusal Offer Price. There are two general ex-
pectations of the ROFR offer or sale price identified in the out-
standing LURAs. The descriptions in paragraphs (1) and (2) of 
this subsection do not alter the requirements or definitions in-
cluded in the LURA but provide further clarification as applica-
ble: 

Fair Market Value is established using either a current appraisal 
(completed within three months prior to the ROFR request and 
in accordance with §10.304 of this chapter (relating to Appraisal 
Rules and Guidelines)) of the Property or an executed purchase 
offer that the Development Owner would like to accept. The pur-
chase offer must contain specific language that the offer is con-
ditioned upon satisfaction of the ROFR requirement. If a subse-
quent ROFR request is made within six months of the previously 
approved ROFR posting, the lesser of the prior ROFR posted 
value or new appraisal/purchase contract amount must be used 
in establishing Fair Market Value; 

Minimum Purchase Price, pursuant to §42(i)(7)(B) of the Code, 
is the sum of: 

the principal amount of outstanding indebtedness secured by the 
project (other than indebtedness incurred within the five (5)-year 
period immediately preceding the date of said notice); and 

all federal, state, and local taxes incurred or payable by the De-
velopment Owner as a consequence of such sale. If the Property 
has a minimum Applicable Fraction of less than 1, the offer must 
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take this into account by multiplying the purchase price by the 
applicable fraction and the fair market value of the non-Low-In-
come Units. 

(c) Required Documentation. Upon establishing the value of the 
Property, the ROFR process is the same for all types of LURAs. 
To proceed with the ROFR request, submit all documents listed 
in paragraphs (1) - (12) of this subsection: 

upon the Development Owner's determination to sell the Devel-
opment to an entity other than a Qualified Entity or pursuant to 
subpart (a)(6) above, the Development Owner shall provide a 
notice of intent to the Department, to the residents, and to such 
other parties as the Department may direct at that time. If the 
LURA identifies a Qualified Entity that has a contractual ROFR to 
purchase the Development, the Development Owner must iden-
tify that entity to the Department and first offer the Property to 
this entity. If the Qualified Entity does not purchase the Prop-
erty, this denial of offer must be in writing and submitted to the 
Department along with the ROFR Fee. The Department will de-
termine from this documentation whether the ROFR requirement 
has been met and will notify the Development Owner of its deter-
mination in writing. In the event that the Qualified Entity with the 
contractual ROFR is not operating or in existence at the time the 
Development Owner intends to sell, the provisions of this Section 
shall apply to any proposed sale by the Development Owner; 

documentation verifying the ROFR offer price of the Property: 

if the Development Owner receives an offer to purchase the 
Property from any buyer other than a Qualified Entity that the De-
velopment Owner would like to accept, the Development Owner 
may execute a sales contract, conditioned upon satisfaction of 
the ROFR requirement, and submit the executed sales contract 
to establish fair market value; or 

if the Development Owner of the Property chooses to establish 
fair market value using an appraisal, the Development Owner 
must submit an appraisal of the Property completed during the 
last three (3) months prior to the date of submission of the ROFR 
request, establishing a value for the Property in compliance with 
Subchapter D of this chapter (relating to Underwriting and Loan 
Policy) in effect at the time of the request. The appraisal should 
take into account the existing and continuing requirements to op-
erate the Property under the LURA and any other restrictions that 
may exist. Department staff will review all materials within thirty 
(30) calendar days of receipt. If, after the review, the Department 
does not agree with the fair market value proposed in the Devel-
opment Owner's appraisal, the Department may order another 
appraisal at the Development Owner's expense; or 

if the LURA requires valuation through the Minimum Purchase 
Price calculation, submit documentation verifying the calculation 
of the Minimum Purchase Price as described in subsection (b)(2) 
of this section regardless of any existing offer or appraised value; 

description of the Property, including all amenities and current 
zoning requirements; 

copies of all documents imposing income, rental and other re-
strictions (non-TDHCA), if any, applicable to the operation of the 
Property; 

copy of the most current title report, commitment or policy in the 
Development Owner's possession; 

the most recent Physical Needs Assessment, pursuant to Texas 
Government Code conducted by a Third-Party; 

copy of the monthly operating statements, including income 
statements and balance sheets for the Property for the most 
recent twelve (12) consecutive months (financial statements 
should identify amounts held in reserves); 

the three (3) most recent consecutive audited annual operating 
statements, if available; 

detailed set of photographs of the Property, including interior and 
exterior of representative units and buildings, and the Property's 
grounds (including digital photographs that may be easily dis-
played on the Department's website); 

current and complete rent roll for the entire Property; 

if any portion of the land or improvements is leased for other than 
residential purposes, copies of the commercial leases; and 

ROFR fee as identified in §10.901 of this chapter (relating to Fee 
Schedule). 

(d) Process. Within 30 business days of receipt of all required 
documentation, the Department will review the submitted doc-
uments and notify the Development Owner of any deficiencies. 
During that time, the Department will notify any Qualified En-
tity identified by the Development Owner as having a contrac-
tual ROFR of the Development Owner's intent to sell. Once the 
deficiencies are resolved and the Development Owner and De-
partment come to an agreement on the ROFR offer price of the 
Property, the Department will list the Property for sale on the 
Department's website and contact entities on the buyer list main-
tained by the Department to inform them of the availability of the 
Property at the agreed upon ROFR offer price as determined 
under this section. The Department will notify the Development 
Owner when the Property has been listed and of any inquiries or 
offers generated by such listing. If the Department or Develop-
ment Owner receives offers to purchase the Property from more 
than one Qualified Entity, the Development Owner may accept 
back up offers. To satisfy the ROFR requirement, the Devel-
opment Owner may sell the Property to the Qualified Entity se-
lected by the Development Owner on such basis as it shall deter-
mine appropriate and approved by the Department. The period 
of time required for offering the property at the ROFR offer price 
is based upon the period identified in the LURA and clarified in 
paragraphs (1) - (3) of this subsection: 

(1) if the LURA requires a 90 day ROFR posting period, within 90 
days from the date listed on the website, the process as identified 
in subparagraphs (A) - (D) of this paragraph shall be followed: 

if a bona fide offer from a Qualified Entity is received at or above 
the posted ROFR offer price, and the Development Owner does 
not accept the offer, the ROFR requirement will not be satisfied; 

if a bona fide offer from a Qualified Entity is received at or above 
the posted ROFR offer price and the Development Owner ac-
cepts the offer, and the Qualified Entity fails to close the pur-
chase, if the failure is determined to not be the fault of the Devel-
opment Owner, the ROFR requirement will be deemed met so 
long as no other acceptable offers have been timely received. 
If the proposed Development Owner is subsequently not ap-
proved by the Department during the ownership transfer review 
due to issues identified during the Previous Participation Review 
process pursuant to Chapter 1, Subchapter C of this part, the 
ROFR requirement will be deemed met so long as no other ac-
ceptable offers have been timely received; 

if an offer from a Qualified Entity is received at a price below the 
posted ROFR offer price, the Development Owner is not required 
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to accept the offer, and the ROFR requirement will be deemed 
met if no other offers at or above the price are received during 
the 90 day period; 

request a Preliminary Qualified Contract (if such opportunity is 
available under §10.408) or proceed with the sale to an entity 
that is not a Qualified Entity at or above the posted price; 

(2) if the LURA requires a two year ROFR posting period, and 
the Development Owner intends to sell the Property upon expi-
ration of the Compliance Period, the notice of intent described 
in this section may be submitted no more than 2 years before 
the expiration of the Compliance Period, as required by Texas 
Government Code, §2306.6726. If the Development Owner de-
termines that it will sell the Development at some point later than 
the end of the Compliance Period, the notice of intent shall be 
given within two (2) years before the date upon which the Devel-
opment Owner intends to sell the Development in order for the 
two year ROFR posting period to be completed prior to intended 
sale. The two (2) year period referenced in this paragraph be-
gins when the Department has received and approved all docu-
mentation required under subsection (c)(1) - (12) of this section. 
During the two (2) years following the notice of intent and in order 
to satisfy the ROFR requirement of the LURA, the Development 
Owner may negotiate or enter into an agreement to sell the De-
velopment only with the parties listed, and in order of priority: 

during the first six (6) month period after notice of intent, only 
with a Qualified Entity that is also a Community Housing Devel-
opment Organization, as defined in the HOME Final Rule and is 
approved by the Department; 

during the second six (6) month period after notice of intent, only 
with a Qualified Entity that is a Qualified Nonprofit Organization 
or a tenant organization; 

during the second year after notice of intent, only with the De-
partment or with a Qualified Entity approved by the Department; 

if, during the two (2) year period, the Development Owner shall 
receive an offer to purchase the Development at or above the 
Minimum Purchase Price from one of the organizations desig-
nated in subparagraphs (A) - (C) of this paragraph (within the 
period(s) appropriate to such organization), the Development 
Owner may sell the Development to such organization. If, dur-
ing such period, the Development Owner shall receive more than 
one offer to purchase the Development at or above the Minimum 
Purchase Price from one or more of the organizations desig-
nated in subparagraphs (A) - (C) of this paragraph (within the 
period(s) appropriate to such organizations), the Development 
Owner may sell the Development at or above the Minimum Pur-
chase Price to the organization selected by the Development 
Owner on such basis as it shall determine appropriate and ap-
proved by the Department; and 

upon expiration of the two (2) year period, if no Minimum Pur-
chase Price offers were received from a Qualified Entity or by the 
Department, the Department will notify the Development Owner 
in writing that the ROFR requirement has been met. Upon re-
ceipt of written notice, the Development Owner may request a 
Preliminary Qualified Contract (if such opportunity is available 
under §10.408 or proceed with the sale to a buyer that is not a 
Qualified Entity at or above the Minimum Purchase Price. 

(3) if the Development Owner has a LURA or has amended the 
LURA to require a 180 day ROFR posting period pursuant to 
Texas Government Code §2306.6725, as amended, and the De-
velopment Owner intends to sell the Property at any time after 

the expiration of the Compliance Period, the notice of intent shall 
be given to the Department as described in this section. The 
180 day ROFR period referenced in this paragraph begins when 
the Department has received and approval all documentation re-
quired under subsection (c)(1) - (12) of this section. During the 
180 days following the notice of intent and in order to satisfy the 
ROFR requirement of the LURA, the Development Owner may 
negotiate or enter into an agreement to sell the Development 
only with the parties listed, and in order of priority: 

during the first 60 day period after notice of intent, only with a 
Community Housing Development Organization, as defined in 
the HOME Final Rule, or with a Qualified Entity that is controlled 
by a Community Housing Development Organization, and is ap-
proved by the Department; 

during the second 60 day period after notice of intent, only with a 
Qualified Nonprofit Organization as described by Texas Govern-
ment Code §2306.6706, a Qualified Entity that is controlled by 
a Qualified Nonprofit Organization as described by Texas Gov-
ernment Code §2306.6706, or a tenant organization, and is ap-
proved by the Department; 

during the last sixty (60) day period after notice of intent, with 
any other Qualified Entity that is approved by the Department; 

if, during the one hundred and eighty (180) day period, the De-
velopment Owner shall receive an offer to purchase the Devel-
opment at a price that the Department determines to be reason-
able from one of the organizations designated in subparagraphs 
(A) - (C) of this paragraph (within the period(s) appropriate to 
such organization), the Development Owner may sell the De-
velopment to such organization. If, during such period, the De-
velopment Owner shall receive more than one offer to purchase 
the Development at or above the price that the Department de-
termines to be reasonable from one or more of the organizations 
designated in subparagraphs (A) - (C) of this paragraph (within 
the period(s) appropriate to such organizations), the Develop-
ment Owner may sell the Development at or above the price that 
the Department determines to be reasonable in accordance with 
subsection (b)(2) of this section to the organization selected by 
the Development Owner on such basis as it shall determine ap-
propriate and approved by the Department; and 

beginning on the 181st day after the date the Department posts 
notice of the Development Owner's intent to sell, if no offers at 
the Minimum Purchase Price were received from a Qualified En-
tity, the Department will notify the Development Owner in writing 
that the ROFR requirement has been met. Upon receipt of writ-
ten notice, the Development Owner may request a Preliminary 
Qualified Contract (if such opportunity is available under §10.408 
or proceed with the sale to a buyer that is not a Qualified Entity 
at or above the Minimum Purchase Price; 

this section applies only to a right of first refusal memorialized 
in the Department's LURA. This section does not authorize a 
modification of any other agreement between the Development 
Owner and a Qualified Entity. 

If the LURA does not specify a required ROFR posting time-
frame, or, is unclear on the required ROFR posting timeframe, 
and the required ROFR value is determined by the Minimum Pur-
chase Price method, any Development that received a tax credit 
allocation prior to September 1, 1997 is required to post for a 
90-day ROFR period and any Development that received a tax 
credit allocation on or after September 1, 1997 and until Septem-
ber 1, 2015 is required to post for a 2-year ROFR, unless the 
LURA is amended under §10.405(b), or after September 1, 2015 
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is required to post for a 180-day ROFR period as described in 
Texas Government Code, §2306.6726. 

(e) Closing the Transaction. The Department shall have the right 
to enforce the Development Owner's obligation to sell the Devel-
opment as herein contemplated by obtaining a power-of-attorney 
from the Development Owner to execute such a sale or by ob-
taining an order for specific performance of such obligation or 
by such other means or remedy as shall be, in the Department's 
discretion, appropriate. 

Prior to closing a sale of the Property, the Development Owner 
must obtain Department approval of the transfer through the 
ownership transfer process in accordance with §10.406 of this 
chapter (relating to Ownership Transfers (§2306.6713)). The re-
quest should include, among other required transfer documents 
outlined in the Post Award Activities Manual, the final settlement 
statement and final sales contract with all amendments. If there 
is no material change in the sales price or terms and conditions 
of the sale, as approved at the conclusion of the ROFR process, 
and there are no issues identified during the Ownership Trans-
fer review process, the Department will notify the Development 
Owner in writing that the transfer is approved. 

If the closing price is materially less than the amount identified 
in the sales contract or appraisal that was submitted in accor-
dance with subsection (c)(2)(A) - (C) of this section or the terms 
and conditions of the sale change materially, in the Department's 
sole determination, the Development Owner must go through the 
ROFR process again. 

Following notice that the ROFR requirement has been met, if 
the Development Owner fails to proceed with a request for a 
Qualified Contract or sell the Property to a for-profit entity within 
twenty-four (24) months of the Department's written approval, 
the Development Owner must again offer the Property to non-
profits in accordance with the applicable section prior to any 
transfer. If the Department determines that the ROFR require-
ment has not been met during the ROFR posting period, the 
Owner may not re-post under this provision at a ROFR price that 
is higher than the originally posted ROFR price until twenty-four 
(24) months has expired from the Department's written denial. 
The Development Owner may market the Property for sale and 
sell the Property to a Qualified ROFR Organization during this 
twenty-four month period. 

(f) Appeals. A Development Owner may appeal a staff decision 
in accordance with §10.902 of this chapter (relating to the Ap-
peals Process (§2306.0321; §2306.6715)). The appeal may in-
clude: 

the best interests of the residents of the Development; 

the impact the decision would have on other Developments in 
the Department's portfolio; 

the source of the data used as the basis for the Development 
Owner's appeal; 

the rights of nonprofits under the ROFR; 

any offers from an eligible nonprofit to purchase the Develop-
ment; and 

other factors as deemed relevant by the Executive Director." 

STAFF RESPONSE: Staff agreed with the amended language 
as proposed. 

BOARD RESPONSE TO ALL COMMENTS: Agreed with Staff's 
recommendations. 

The Board approved the final order adopting the new sections 
on November 12, 2015. 

STATUTORY AUTHORITY. The new sections were adopted pur-
suant to the authority of Texas Government Code, §2306.053, 
which authorizes the Department to adopt rules. Specifically 
Texas Government Code §2306.141 gives the Department the 
authority to promulgate rules governing the administration of 
its housing programs. The proposed adoption affects no other 
code, article or statute. 

§10.402. Housing Tax Credit and Tax Exempt Bond Developments. 
(a) Commitment. For Competitive HTC Developments, the 

Department shall issue a Commitment to the Development Owner 
which shall confirm that the Board has approved the Application 
and state the Department's commitment to make a Housing Credit 
Allocation to the Development Owner in a specified amount, subject to 
the feasibility determination described in Subchapter D of this chapter 
(relating to Underwriting and Loan Policy) and the determination that 
the Development satisfies the requirements of this chapter and other 
applicable Department rules. The Commitment shall expire on the 
date specified therein, which shall be thirty (30) calendar days from the 
effective date, unless the Development Owner indicates acceptance by 
executing the Commitment, pays the required fee specified in §10.901 
of this chapter (relating to Fee Schedule), and satisfies any conditions 
set forth therein by the Department. The Commitment expiration date 
may not be extended. 

(b) Determination Notices. For Tax Exempt Bond Develop-
ments, the Department shall issue a Determination Notice which shall 
confirm the Board's determination that the Development satisfies the 
requirements of this chapter as applicable and other applicable Depart-
ment rules in accordance with the §42(m)(1)(D) of the Internal Rev-
enue Code (the "Code"). The Determination Notice shall also state 
the Department's commitment to issue IRS Form(s) 8609 to the Devel-
opment Owner in a specified amount, subject to the requirements set 
forth in the Department's rules, as applicable. The Determination No-
tice shall expire on the date specified therein, which shall be thirty (30) 
calendar days from the effective date, unless the Development Owner 
indicates acceptance by executing the Determination Notice, pays the 
required fee specified in §10.901 of this chapter, and satisfies any con-
ditions set forth therein by the Department. The Determination Notice 
expiration date may not be extended without prior Board approval for 
good cause. The Determination Notice will terminate if the Tax Ex-
empt Bonds are not closed within the timeframe provided for by the 
Board on its approval of the Determination Notice or if the financing 
or Development changes significantly as determined by the Department 
pursuant to its rules and any conditions of approval included in the 
Board approval or underwriting report. 

(c) Tax Credit Amount. The amount of tax credits reflected 
in the IRS Form(s) 8609 may be greater or less than the amount set 
forth in the Determination Notice based upon the Department's and the 
bond issuer's determination as of each building's placement in service. 
Any increase of tax credits will only be permitted if it is determined 
necessary by the Department, as required by §42(m)(2)(D) of the Code 
through the submission of the Cost Certification package. Increases 
to the amount of tax credits that exceed 110 percent of the amount of 
credits reflected in the Determination Notice must be approved by the 
Board. Increases to the amount of tax credits that do not exceed 110 
percent of the amount of credits reflected in the Determination Notice 
may be approved administratively by the Executive Director and are 
subject to the Credit Increase Fee as described in §10.901 of this chap-
ter. 

(d) Documentation Submission Requirements at Commitment 
of Funds. No later than the expiration date of the Commitment (or no 
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later than December 31 for Competitive HTC Applications, whichever 
is earlier) or Determination Notice, the documentation described in 
paragraphs (1) - (6) of this subsection must be provided. Failure to 
provide these documents may cause the Commitment or Determina-
tion Notice to be rescinded: 

(1) for entities formed outside the state of Texas, evidence 
that the entity filed a Certificate of Application for foreign qualification 
in Texas, a Franchise Tax Account Status from the Texas Comptroller 
of Public Accounts and a Certificate of Fact from the Office of the 
Secretary of State. If the entity is newly registered in Texas and the 
Franchise Tax Account Status or Certificate of Fact are not available, a 
statement can be provided to that effect; 

(2) for Texas entities, a copy of the Certificate of Filing for 
the Certificate of Formation from the Office of the Secretary of State; 
a Certificate of Fact from the Secretary of State and a Franchise Tax 
Account Status from the Texas Comptroller of Public Accounts. If the 
entity is newly registered and the Certificate of Fact and the Franchise 
Tax Account Status are not available, a statement can be provided to 
that effect; 

(3) evidence that the signer(s) of the Commitment or Deter-
mination Notice have sufficient authority to sign on behalf of the Appli-
cant in the form of a corporate resolution which indicates the sub-entity 
in Control consistent with the entity contemplated and described in the 
Application; 

(4) evidence of final zoning that was proposed or needed to 
be changed pursuant to the Development plan; 

(5) evidence of satisfaction of any conditions identified in 
the Credit Underwriting Analysis Report or any other conditions of the 
award required to be met at Commitment or Determination Notice; and 

(6) documentation of any changes to representations made 
in the Application subject to §10.405 of this chapter (relating to 
Amendments and Extensions). 

(7) for Applications underwritten with a property tax ex-
emption, documentation must be submitted in the form of a letter from 
an attorney identifying the statutory basis for the exemption and indi-
cating that the exemption is reasonably achievable, subject to appraisal 
district review. Additionally, any Development with a proposed Pay-
ment in Lieu of Taxes ("PILOT") agreement must provide evidence 
regarding the statutory basis for the PILOT and its terms. 

(e) Post Bond Closing Documentation Requirements. 

(1) Regardless of the issuer of the bonds, no later than sixty 
(60) calendar days following closing on the bonds, the Development 
Owner must submit: 

(A) a Management Plan and an Affirmative Marketing 
Plan created in compliance with the Department's Affirmative Market-
ing Rule in §10.617 of Subchapter F; 

(B) a training certificate from a Department approved 
"property owner and manager Fair Housing trainer" showing that the 
Development Owner and on-site or regional property manager has at-
tended at least five (5) hours of Fair Housing training within the last 
year; 

(C) a training certificate from a Department approved 
"architect and engineer Fair Housing trainer" showing that the lead ar-
chitect or engineer responsible for certifying compliance with the De-
partment's accessibility and construction standards has attended at least 
five (5) hours of Fair Housing training within the last year; 

(D) evidence that the financing has closed, such as an 
executed settlement statement; and 

(E) a confirmation letter from the Compliance Division 
evidencing receipt of the Electronic Compliance Reporting Filing 
Agreement and the Owner's Designation of Administrator of Accounts 
forms pursuant to §10.607(a). 

(2) Certifications required under paragraph (1)(B) and (C) 
of this subsection must not be older than one year from the date of the 
submission deadline. 

(f) Carryover (Competitive HTC Only). All Developments 
which received a Commitment, and will not be placed in service and re-
ceive IRS Form(s) 8609 in the year the Commitment was issued, must 
submit the Carryover documentation, in the form prescribed by the De-
partment in the Carryover Manual, no later than the Carryover Docu-
mentation Delivery Date as identified in §11.2 of this title (relating to 
Program Calendar for Competitive Housing Tax Credits) of the year in 
which the Commitment is issued pursuant to §42(h)(1)(C) of the Code. 

(1) Commitments for credits will be terminated if the Car-
ryover documentation has not been received by this deadline, unless an 
extension has been approved. This termination is final and not appeal-
able, and immediately upon issuance of notice of termination, staff is 
directed to award the credits to other qualified Applicants on the ap-
proved waiting list. 

(2) If the interim or permanent financing structure, syndi-
cation rate, amount of debt or syndication proceeds are finalized but 
different at the time of Carryover from what was proposed in the orig-
inal Application, applicable documentation of such changes must be 
provided and the Development may be re-evaluated by the Department 
for a reduction of credit or change in conditions. 

(3) All Carryover Allocations will be contingent upon the 
Development Owner providing evidence that they have and will main-
tain Site Control through the 10 Percent Test or through the anticipated 
closing date, whichever is earlier. For purposes of this paragraph, any 
changes to the Development Site acreage between Application and Car-
ryover must be addressed by written explanation or, as appropriate, in 
accordance with §10.405. 

(4) Confirmation of the right to transact business in Texas, 
as evidenced by the Franchise Tax Account Status (the equivalent of 
the prior Certificate of Account Status) from the Texas Comptroller 
of Public Accounts and a Certificate of Fact from the Office of the 
Secretary of State must be submitted with the Carryover Allocation. 

(g) 10 Percent Test (Competitive HTC Only). No later than 
July 1 of the year following the submission of the Carryover Alloca-
tion Agreement or as otherwise specified in the applicable year's Quali-
fied Allocation Plan, under §11.2, documentation must be submitted to 
the Department verifying that the Development Owner has expended 
more than 10 percent of the Development Owner's reasonably expected 
basis, pursuant to §42(h)(1)(E)(i) and (ii) of the Code (as amended by 
The Housing and Economic Recovery Act of 2008), and Treasury Reg-
ulations, §1.42-6. The Development Owner must submit, in the form 
prescribed by the Department, documentation evidencing paragraphs 
(1) - (6) of this subsection, along with all information outlined in the 
Post Award Activities Manual. Satisfaction of the 10 Percent Test will 
be contingent upon the submission of the items described in paragraphs 
(1) - (6) of this subsection as well as all other conditions placed upon 
the Application in the Commitment. Requests for extension will be 
reviewed on a case by case basis as addressed in §10.405(d) of this 
chapter and a point deduction evaluation will be completed in accor-
dance with Texas Government Code §2306.6710(b)(2) and §11.9(f) of 
this title. Documentation to be submitted for the 10 Percent Test in-
cludes: 
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(1) an Independent Accountant's Report and Taxpayer's 
Basis Schedule form. The report must be prepared on the accounting 
firm's letterhead and addressed to the Development Owner or an 
Affiliate of the Development Owner. The Independent Accountant's 
Report and Taxpayers Basis Schedule form must be signed by the 
Development Owner. 

(2) evidence that the Development Owner has purchased, 
transferred, leased, or otherwise has ownership of the Development 
Site. The Development Site must be identical to the Development Site 
that was submitted at the time of Application submission. For pur-
poses of this paragraph, any changes to the Development Site acreage 
between Application and 10 Percent Test must be addressed by written 
explanation or, as appropriate, in accordance with §10.405; 

(3) for New Construction, Reconstruction, and Adaptive 
Reuse Developments, a certification from a Third Party civil engineer 
or architect stating that all necessary utilities will be available at the 
Development Site and that there are no easements, licenses, royalties, 
or other conditions on or affecting the Development that would mate-
rially or adversely impact the ability to acquire, develop, and operate 
as set forth in the Application. Copies of supporting documents may 
be required by the Department; 

(4) for the Development Owner and on-site or regional 
property manager, a training certificate from a Department approved 
"property owner and manager Fair Housing trainer" showing that 
the Development Owner and on-site or regional property manager 
attended at least five (5) hours of Fair Housing training. For architects 
and engineers, a training certificate from a Department approved 
"architect and engineer Fair Housing trainer" showing that the lead 
architect or engineers responsible for certifying compliance with the 
Department's accessibility and construction standards has attended 
at least five (5) hours of Fair Housing training within the last year. 
Certifications required under this paragraph must not be older than one 
year from the date of the 10 Percent Test Documentation submission 
deadline; and 

(5) a Certification from the lender and syndicator identify-
ing all known Guarantors. If identified Guarantors have changed from 
the Guarantors or Principals identified at the time of Application, a 
non-material amendment must be requested by the Applicant in ac-
cordance with §10.405 of this subchapter, and the new Guarantors or 
Principals must be reviewed in accordance with Chapter 1, Subchapter 
C of this title (relating to Previous Participation Reviews). 

(6) a Development Owner's preliminary construction 
schedule or statement showing the prospective construction loan 
closing date, construction start and end dates, prospective placed in 
service date for each building, and planned first year of the credit 
period. 

(h) Construction Status Report. Within three (3) months of 
the 10 Percent Test submission and every quarter thereafter, all mul-
tifamily developments must submit a construction status report. The 
initial report shall consist of the items identified in paragraphs (1) - (4) 
of this subsection. All subsequent reports shall contain items identi-
fied in paragraphs (3) and (4) of this subsection and must include any 
changes or amendments to items in paragraphs (1) - (2) if applicable. 
Construction status reports shall be due by the tenth day of the month 
following each quarter's end (January, April, July, and October) and 
continue on a quarterly basis until the entire development is complete 
as evidenced by the final Application and Certificate for Payment (AIA 
Document G702 and G703) or equivalent form approved for submis-
sion by the construction lender and/or investor. The construction status 
report submission consists of: 

(1) the executed partnership agreement with the investor 
(identifying all Guarantors) or, for Developments receiving an award 
only from the Department's Direct Loan Programs, other documents 
setting forth the legal structure and ownership. If identified Guaran-
tors or Principals of a Guarantor entity were not already identified as a 
Principal of the Owner, Developer, or Guarantor at the time of Applica-
tion, a non-material amendment must be requested in accordance with 
§10.405 of this subchapter and the new Guarantors and all of its Prin-
cipals, as applicable, must be reviewed in accordance with Chapter 1, 
Subchapter C of this title (relating to Previous Participation Reviews); 

(2) the executed construction contract and construction 
loan agreement. If the loan has not closed, the anticipated closing date 
must be provided and, upon closing, the agreement must be provided 
to the Department; 

(3) the most recent Application and Certificate for Payment 
(AIA Document G702 and G703) certified by the Architect of Record 
(or equivalent form approved for submission by the construction lender 
and/or investor); and 

(4) all Third Party construction inspection reports not pre-
viously submitted. 

(i) LURA Origination (Competitive HTC Only). The Devel-
opment Owner must request a copy of the HTC LURA as directed in 
the Post Award Activities Manual. The Department will draft a LURA 
for the Development Owner that will impose the income and rent re-
strictions identified in the Development's final underwriting report and 
other representations made in the Application, including but not limited 
to specific commitments to provide tenant services, to lease to Persons 
with Disabilities, and/or to provide specific amenities. After origina-
tion, the Department executed LURA and all exhibits and addendums 
will be sent to the Development Owner to execute and record in the real 
property records for the county in which the Development is located. 
The original recorded LURA must be returned to the Department no 
later than the end of the first year of the Credit Period. In general, no 
Housing Tax Credits are allowed to be issued for a building unless there 
is a properly executed and recorded LURA in effect at the end of the 
first year of the Credit Period. Nothing in this section negates a De-
velopment Owner's responsibility for full compliance with §42(h)(6) 
of the Code. The Department will not issue IRS Form(s) 8609 until it 
receives the original, properly-recorded LURA, or has alternative ar-
rangements which are acceptable to the Department and approved by 
the Executive Director. Electronically recorded LURAs provided to the 
Department will be acceptable in lieu of the original, recorded copy. 

(j) Cost Certification (Competitive and Non-Competitive 
HTC, and related activities only). The Department conducts a fea-
sibility analysis in accordance with §42(m)(2)(C)(i)(III) of the Code 
and Subchapter D of this chapter (relating to Underwriting and Loan 
Policy) to make a final determination on the allocation of Housing 
Tax Credits. The requirements for cost certification include those 
identified in paragraphs (1) - (3) of this subsection. 

(1) Development Owners must file cost certification docu-
mentation no later than January 15 following the first year of the Credit 
Period, as defined in §42(f)(1) of the Code. 

(2) The Department will evaluate the cost certification doc-
umentation and notify the Development Owner of any additional re-
quired documentation needed to complete the review. The Department 
reserves the right to request additional documents or certifications as it 
deems necessary or useful in the determination of the Development's 
eligibility for a final Housing Tax Credit allocation amount. Any com-
munication issued to the Development Owner pertaining to the cost 
certification documentation may also be sent to the syndicator. 
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(3) IRS Form(s) 8609 will not be issued until the conditions 
as stated in subparagraphs (A) - (H) of this paragraph have been met. 
The Development Owner has: 

(A) provided evidence that all buildings in the Devel-
opment have been placed in service by: 

(i) December 31 of the year the Commitment was 
issued; 

(ii) December 31 of the second year following the 
year the Carryover Allocation Agreement was executed; or 

(iii) the approved Placed in Service deadline; 

(B) provided a complete final cost certification package 
in the format prescribed by the Department. As used herein, a com-
plete final cost certification package means a package that meets all 
of the Department's criteria with all required information and exhibits 
listed in clauses (i) - (xxxv) of this subparagraph, and pursuant to the 
Post Award Activities Manual. If any item on this list is determined to 
be unclear, deficient, or inconsistent with the cost certification review 
completed by the Department, a Request for Information (RFI) will be 
sent to the Development Owner. Failure to respond to the requested in-
formation within a thirty (30) day period from the date of request may 
result in the termination of the cost certification review and request for 
8609s and require a new request be submitted with a Cost Certification 
Extension Fee as described in Subchapter G of this chapter (relating to 
Fee Schedule, Appeals and Other Provisions). Furthermore, cost certi-
fication reviews that remain open for an extended period of time (more 
than 365 days) may be reported to the EARAC during any related party 
previous participation review conducted by the Department. 

(i) Owner's Statement of Certification 

(ii) Owner Summary & Organization Charts for the 
Owner, Developer, and Guarantors 

(iii) Evidence of Qualified Nonprofit or CHDO Par-
ticipation 

(iv) Evidence of Historically Underutilized Busi-
ness (HUB) Participation 

(v) Development Team List 

(vi) Development Summary with Architect's Certi-
fication 

(vii) Development Change Documentation 

(viii) As Built Survey 

(ix) Closing Statement 

(x) Title Policy 

(xi) Title Policy Update 

(xii) Placement in Service 

(xiii) Evidence of Placement in Service 

(xiv) Architect's Certification of Completion Date 
and Date Ready for Occupancy 

(xv) Auditor's Certification of Acquisition/Rehabil-
itation Placement in Service Election 

(xvi) Independent Auditor's Report 

(xvii) Independent Auditor's Report of Bond Financ-
ing 

(xviii) Development Cost Schedule 

(xix) Contractor's Application for Final Payment 
(G702/G703) 

(xx) Additional Documentation of Offsite Costs 

(xxi) Rent Schedule 

(xxii) Utility Allowances 

(xxiii) Annual Operating Expenses 

(xxiv) 30 Year Rental Housing Operating Pro Forma 

(xxv) Current Operating Statement 

(xxvi) Current Rent Roll 

(xxvii) Summary of Sources and Uses of Funds 

(xxviii) Financing Narrative 

(xxix) Final Limited Partnership Agreement 

(xxx) All Loan Agreements and Promissory Notes 
(except for Agreements and Notes issued directly by the Department) 

(xxxi) Architect's Certification of Fair Housing Re-
quirements 

(xxxii) Development Owner Assignment of Individ-
ual to Compliance Training 

(xxxiii) TDHCA Compliance Training Certificate 

(xxxiv) TDHCA Final Inspection Clearance Letter 

(xxxv) Other Documentation as Required 

(C) informed the Department of and received written 
approval for all amendments, extensions, and changes in ownership 
relating to the Development in accordance with §10.405 of this chapter 
(relating to Amendments and Extensions) and §10.406 of this chapter 
(relating to Ownership Transfers (§2306.6713)); 

(D) paid all applicable Department fees, including any 
past due fees; 

(E) met all conditions noted in the Department under-
writing report; 

(F) corrected all issues of noncompliance, including but 
not limited to noncompliance status with the LURA (or any other doc-
ument containing an Extended Low-income Housing Commitment) or 
the program rules in effect for the subject Development, as described 
in this chapter. Developments in the Corrective Action Period and/or 
with any uncorrected issues of noncompliance, outside of the Correc-
tive Action Period, will not be issued IRS Form(s) 8609s until all events 
of noncompliance are corrected or otherwise approved by the Execu-
tive Award Review and Advisory Committee; 

(G) completed an updated underwriting evaluation in 
accordance with Subchapter D of this chapter based on the most cur-
rent information at the time of the review. 

§10.405. Amendments and Extensions. 

(a) Amendments to Housing Tax Credit (HTC) Application or 
Award Prior to Land Use Restriction Agreement (LURA) recording or 
amendments that do not result in a change to the LURA. (§2306.6712) 
Once a Development receives a Commitment or Determination No-
tice, the Department expects the Development Owner to construct or 
rehabilitate, operate, and own the Development consistent with the rep-
resentations in the Application. The Department must receive notifi-
cation of any amendments to the Application. Regardless of devel-
opment stage, the Board shall re-evaluate a Development that under-
goes a material change, as identified in paragraph (3) of this subsec-
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tion at any time after the initial Board approval of the Development. 
(§2306.6731(b)) The Board may deny an amendment request and sub-
sequently may revoke any Commitment or Determination Notice is-
sued for a Development or Competitive HTC Application, and may 
reallocate the credits to other Applicants on the waiting list. 

(1) Requesting an amendment. The Department shall re-
quire the Applicant to file a formal, written request for an amendment 
to the Application. Such request must include a detailed explanation 
of the amendment request and other information as determined to be 
necessary by the Department, and the applicable fee as identified in 
§10.901(13) of this chapter (relating to Fee Schedule) in order to be 
received and processed by the Department. Department staff will eval-
uate the amendment request to determine if the change would affect an 
allocation of Housing Tax Credits by changing any item that received 
points, by significantly affecting the most recent underwriting analysis, 
or by materially altering the Development as further described in this 
subsection. 

(2) Nonmaterial amendments. The Executive Director 
may administratively approve all non-material amendments, including 
those involving changes to the Developer, Guarantor or Person used to 
meet the experience requirement in §10.204(6) of this chapter (relating 
to Required Documentation for Application Submission). Changes 
in Developers or Guarantors will be subject to Previous Participation 
requirements as further described in §10.204(13). 

(3) Material amendments. Amendments considered mate-
rial pursuant to paragraph (3) of this subsection must be approved by 
the Board. Amendment requests which require Board approval must 
be received by the Department at least forty-five (45) calendar days 
prior to the Board meeting in which the amendment is anticipated to 
be considered. Before the fifteenth (15th) day preceding the date of 
Board action on the amendment, notice of an amendment and the rec-
ommendation of the Executive Director and Department staff regard-
ing the amendment will be posted to the Department's website and the 
Applicant will be notified of the posting. (§2306.6717(a)(4)). Mate-
rial Amendment requests may be denied if the Board determines that 
the modification proposed in the amendment would materially alter the 
Development in a negative manner or would have adversely affected 
the selection of the Application in the Application Round. Material al-
teration of a Development includes, but is not limited to: 

(A) a significant modification of the site plan; 

(B) a modification of the number of units or bedroom 
mix of units; 

(C) a substantive modification of the scope of tenant 
services; 

(D) a reduction of 3 percent or more in the square 
footage of the units or common areas; 

(E) a significant modification of the architectural design 
of the Development; 

(F) a modification of the residential density of at least 5 
percent; 

(G) exclusion of any requirements as identified in 
Subchapter B of this chapter (relating to Site and Development Re-
quirements and Restrictions) and Subchapter C of this chapter (relating 
to Application Submission Requirements, Ineligibility Criteria, Board 
Decisions and Waiver of Rules or Pre-Clearance for Applications); 

(H) Significant increases in development costs or 
changes in financing that affect the Department's direct loan financing 
structure or result in reductions of credit and where either of such 
changes are not agreed to by the Applicant or Development Owner; or 

(I) any other modification considered significant by the 
Board. 

(4) Amendment requests will be denied if the Department 
finds that the request would have changed the scoring of an Application 
in the competitive process such that the Application would not have re-
ceived a funding award or if the need for the proposed modification was 
reasonably foreseeable or preventable by the Applicant at the time the 
Application was submitted, unless good cause is found for the approval 
of the amendment. 

(5) This section shall be administered in a manner that is 
consistent with §42 of the Code. If a Development has any uncor-
rected issues of noncompliance outside of the Corrective Action Pe-
riod (other than the provision being amended) or otherwise owes fees 
to the Department, such non-compliance or outstanding payment must 
be resolved to the satisfaction of the Department prior to approving an 
amendment request unless otherwise approved by the Executive Award 
Review and Advisory Committee. 

(6) In the event that an Applicant or Developer seeks to 
be released from the commitment to serve the income level of tenants 
identified in the Application and Credit Underwriting Analysis Report 
at the time of award and as approved by the Board, the procedure de-
scribed in subparagraphs (A) and (B) of this paragraph will apply to 
the extent such request is not prohibited based on statutory and/or reg-
ulatory provisions: 

(A) for amendments that involve a reduction in the total 
number of Low-Income Units, or a reduction in the number of Low-In-
come Units at any rent or income level, as approved by the Board, evi-
dence must be presented to the Department to support the amendment. 
In addition, the lender and syndicator must submit written confirmation 
that the Development is infeasible without the adjustment in Units. The 
Board may or may not approve the amendment request; however, any 
affirmative recommendation to the Board is contingent upon concur-
rence from Department staff that the Unit adjustment is necessary for 
the continued financial feasibility of the Development; and 

(B) if it is determined by the Department that the loss of 
low-income targeting points would have resulted in the Application not 
receiving an award in the year of allocation, and the amendment is ap-
proved by the Board, the approved amendment will carry a penalty that 
prohibits the Applicant and all Persons or entities with any ownership 
interest in the Application (excluding any tax credit purchaser/syndi-
cator), from participation in the Housing Tax Credit Program (for both 
the Competitive Housing Tax Credit Developments and Tax-Exempt 
Bond Developments) for twenty-four (24) months from the time that 
the amendment is approved. 

(b) Amendments to the LURA. Department approval shall be 
required for any amendment to a LURA in accordance with this sec-
tion. An amendment request shall be submitted in writing, containing 
a detailed explanation of the request, the reason the change is neces-
sary, the good cause for the change, financial information if the change 
will result in any financial impact on the development, information re-
lated to whether the necessity of the amendment was reasonably fore-
seeable at the time of application, and other information as determined 
to be necessary by the Department, along with any applicable fee as 
identified in §10.901 of this chapter (relating to Fee Schedule). The 
Department may order a Market Study or appraisal to evaluate the re-
quest which shall be at the expense of the Development Owner and the 
Development Owner will remit funds necessary for such report prior 
to the Department commissioning such report. LURAs will only be 
amended if non-compliance or outstanding payment is resolved to the 
satisfaction of the Department as provided in subsection (5) of this sec-
tion. The Department will not approve changes that would violate state 
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or federal laws including the requirements of §42 of the Code, 24 CFR 
Part 92 (HOME Final Rule), Chapter 11 of this title (relating to Hous-
ing Tax Credit Program Qualified Allocation Plan), Texas Government 
Code, Chapter 2306, the Fair Housing Act, and, for Tax Exempt Bond 
Developments, compliance with their trust indenture and correspond-
ing bond issuance documents. An amendment to the LURA is not con-
sidered material if the change is the result of a Department work out 
arrangement as recommended by the Department's Asset Management 
Division. Prior to staff taking a recommendation to the Board for con-
sideration, the procedures described in paragraph (3) of this subsection 
must be followed. 

(1) Non-Material Amendments. The Executive Director or 
designee may administratively approve all amendments not defined as 
Material Amendments pursuant to paragraph (2) below. An amend-
ment to the LURA is not considered material if the change is the result 
of a Department work out arrangement as recommended by the Depart-
ment's Asset Management Division. 

(2) Material Amendments. The Board must consider and 
approve the following material amendments: 

(A) reductions to the number of Low-Income Units; 

(B) changes to the income or rent restrictions; 

(C) changes to the Target Population; 

(D) substantive modifications in the scope of tenant ser-
vices 

(E) the removal of material participation by a HUB or 
Nonprofit Organization as further described in §10.406 of this subchap-
ter; 

(F) a change in the Right of First Refusal period as de-
scribed in amended §2306.6725 of the Texas Government Code; 

(G) any amendment deemed material by the Executive 
Director. 

(3) Other Material Amendment Requirements. Prior to 
staff taking a recommendation to the Board for consideration, the 
following must take place: 

(A) the Development Owner must hold a public hear-
ing at least seven (7) business days prior to the Board meeting where 
the Board will consider their request. The Notice of the hearing and 
requested change must be provided to each tenant of the Development, 
the current lender and/or investors, the State Senator and Representa-
tive for the district containing the Development, and the chief elected 
official for the municipality, if located in a municipality, or the county 
commissioners, if located outside of a municipality; and 

(B) ten (10) business days before the public hearing the 
Development Owner must submit a draft notice of the hearing for ap-
proval by the Department. The Department will create and provide 
upon request a sample notice and approve or amend the notice within 
three (3) business days of receipt. 

(4) Approval. Once the LURA Amendment has been ap-
proved administratively or by the Board, as applicable, Department 
staff will provide the Development Owner with a LURA amendment 
for execution and recordation in the county where the Development is 
located." 

(c) Amendments to Direct Loan Terms. The Executive Direc-
tor or authorized designee may approve amendments to loan terms prior 
to closing as described in paragraphs (1) - (6) of this subsection. Board 
approval is necessary for any other changes prior to closing. 

(1) extensions of up to 15 months to the loan closing date 
specified in §10.403(a) of this chapter (relating to Direct Loans). An 
Applicant must document good cause, which may include constraints 
in arranging a multiple-source closing; 

(2) changes to the loan maturity date to accommodate the 
requirements of other lenders or to maintain parity of term; 

(3) extensions of up to 12 months for the construction com-
pletion or loan conversion date based on documentation that the exten-
sion is necessary to complete construction and that there is good cause 
for the extension. Such a request will generally not be approved prior 
to initial loan closing; 

(4) changes to the loan amortization or interest rate that 
cause the annual repayment amount to decrease less than 20 percent 
or any changes to the amortization or interest rate that increases the an-
nual repayment amount; 

(5) decreases in the Direct Loan amount, provided the de-
crease does not jeopardize the financial viability of the Development. 
Increases will generally not be approved unless the Applicant competes 
for the additional funding under an open NOFA; and 

(6) changes to other loan terms or requirements as neces-
sary to facilitate the loan closing without exposing the Department to 
undue financial risk. 

(7) An Applicant may request a change to the terms of a 
loan. Requests for changes to the loan post closing will be processed 
as loan modifications and may require additional approval by the De-
partment's Asset Management Division. Post closing loan modifica-
tions requiring changes in the Department's loan terms, lien priority, or 
amounts (other than in the event of a payoff) will generally only be con-
sidered as part of a Department or Asset Management Division work 
out arrangement or other condition intended to mitigate financial risk 
and will not require additional Executive Director or Board approval 
except where the post closing change could have been anticipated prior 
to closing as determined by staff. 

(d) HTC Extensions. Extensions must be requested if the orig-
inal deadline associated with Carryover, the 10 Percent Test (including 
submission and expenditure deadlines), or cost certification require-
ments will not be met. Extension requests submitted at least thirty 
(30) calendar days in advance of the applicable deadline will not be re-
quired to submit an extension fee as described in §10.901 of this chap-
ter. Any extension request submitted fewer than thirty (30) days in 
advance of the applicable deadline or after the applicable deadline will 
not be processed unless accompanied by the applicable fee. Extension 
requests will be approved by the Executive Director or Designee, un-
less, at staff's discretion it warrants Board approval due to extenuating 
circumstances stated in the request. The extension request must spec-
ify a requested extension date and the reason why such an extension is 
required. If the Development Owner is requesting an extension to the 
Carryover submission or 10 percent Test deadline(s), a point deduction 
evaluation will be completed in accordance with Texas Government 
Code, §2306.6710(b)(2), and §11.9(f) of this title (relating to Competi-
tive HTC Selection Criteria). Therefore, the Development Owner must 
clearly describe in their request for an extension how the need for the 
extension was beyond the reasonable control of the Applicant/Devel-
opment Owner and could not have been reasonably anticipated. Carry-
over extension requests will not be granted an extended deadline later 
than December 1st of the year the Commitment was issued. 

§10.406. Ownership Transfers (§2306.6713). 

(a) Ownership Transfer Notification. All multifamily Devel-
opment Owners must provide written notice and a completed Owner-
ship Transfer packet, if applicable, to the Department at least forty-five 
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(45) calendar days prior to any sale, transfer, or exchange of the De-
velopment or any portion of or Controlling interest in the Develop-
ment. Except as otherwise provided herein, the Executive Director's 
prior written approval of any such transfer is required. The Executive 
Director may not unreasonably withhold approval of the transfer re-
quested in compliance with this section. 

(b) Exceptions. The following exceptions to the ownership 
transfer process outlined herein apply: 

(1) A Development Owner shall be required to notify the 
Department but shall not be required to obtain Executive Director ap-
proval when the transferee is an Affiliate of the Development Owner 
with no new Principals or the transferee is a Related Party who does 
not Control the Development and the transfer is being made for estate 
planning purposes. 

(2) Transfers that are the result of an involuntary removal 
of the general partner by the investment limited partner do not require 
advance approval but must be reported to the Department as soon as 
possible by submission of an Ownership Transfer packet, due to the 
sensitive timing and nature of this decision. 

(3) Changes to the investment limited partner, non-Con-
trolling limited partner, or other non-Controlling partners affiliated 
with the investment limited partner do not require Executive Director 
approval. A General Partner's acquisition of the interest of the invest-
ment limited partner does not require Executive Director approval, 
unless some other change in ownership is occurring as part of the same 
overall transaction. 

(4) Changes resulting from foreclosure wherein the lender 
or financial institution involved in the transaction is the same resulting 
owner do not require advance approval but must be reported to the 
Department as soon as possible, due to the sensitive timing and nature 
of the decision. 

(c) General Requirements. 

(1) Any new Principal in the ownership of a Development 
must be eligible under §10.202 of Subchapter C (relating to Eligible 
Applicants). In addition, Principals will be reviewed in accordance 
with Chapter 1, Subchapter C of this part (relating to Previous Partici-
pation Reviews). 

(2) Changes in Developers or Guarantors must be ad-
dressed as non-material amendments to the application under §10.405 
of this subchapter. 

(3) To the extent an investment limited partner or its Af-
filiate assumes a Controlling interest in a Development Owner, such 
acquisition shall be subject to the Ownership Transfer requirements set 
forth herein. Principals of the investment limited partner or Affiliate 
will be considered new Principals and will be reviewed as stated under 
item (1) of this subsection. 

(d) Transfer Actions Warranting Debarment. If the Depart-
ment determines that the transfer, involuntary removal, or replacement 
was due to a default by the General Partner under the Limited Partner-
ship Agreement, or other detrimental action that put the Development 
at risk of failure or the Department at risk for financial exposure as 
a result of non-compliance, staff may make a recommendation to the 
Board for the debarment of the entity and/or its Principals and Affiliates 
pursuant to the Department's debarment rule. In addition, a record of 
transfer involving Principals in new proposed awards will be reported 
and may be taken into consideration by the Executive Award and Re-
view Committee, in accordance with Chapter 1, Subchapter C of this 
title (relating to Previous Participation Reviews), prior to recommend-
ing any new financing or allocation of credits. 

(e) Transfers Prior to 8609 Issuance or Construction Com-
pletion. Prior to the issuance of IRS Form(s) 8609 (for Housing Tax 
Credits) or the completion of construction (for all Developments 
funded through other Department programs) an Applicant may request 
an amendment to its ownership structure to add Principals. The 
party(ies) reflected in the Application as having control must remain 
in the ownership structure and retain such control, unless approved 
otherwise by the Board. A development sponsor, General Partner 
or Development Owner may not sell the Development in whole or 
voluntarily end their control prior to the issuance of 8609s. 

(f) NonProfit Organizations. If the ownership transfer request 
is to replace a nonprofit organization within the Development owner-
ship entity, the replacement nonprofit entity must adhere to the require-
ments in paragraph (1) or (2) of this subsection. 

(1) If the LURA requires ownership or material participa-
tion in ownership by a Qualified Non-Profit Organization, and the De-
velopment received Tax Credits pursuant to §42(h)(5) of the Code, the 
transferee must be a Qualified Non-Profit Organization that meets the 
requirements of §42(h)(5) of the Code and Texas Government Code 
§2306.6706 and can demonstrate planned participation in the operation 
of the Development on a regular, continuous, and substantial basis. 

(2) If the LURA requires ownership or material participa-
tion in ownership by a qualified non-profit organization or CHDO, but 
the Development did not receive Tax Credits pursuant to §42(h)(5) of 
the Code, the Development Owner must show that the transferee is a 
nonprofit organization or CHDO, as applicable, that complies with the 
LURA. 

(3) Exceptions to the above may be made on a case by 
case basis if the Development is past its Compliance Period, was 
not reported to the IRS as part of the Department's Non-Profit Set 
Aside in any HTC Award year, and follows the procedures outlined 
in §10.405(b)(1) - (5) of this chapter (relating to LURA Amendments 
that require Board Approval). The Board must find that: 

(A) the selling nonprofit is acting of its own volition or 
is being removed as the result of a default under the organizational 
documents of the Development Owner; 

(B) the participation by the nonprofit was substantive 
and meaningful during the full term of the Compliance Period but is no 
longer substantive or meaningful to the operations of the Development; 
and 

(C) the proposed purchaser is an affiliate of the current 
Owner or otherwise meets the Department's standards for ownership 
transfers. 

(g) Historically Underutilized Business ("HUB") Organiza-
tions. If a HUB is the general partner of a Development Owner and it 
(i) is being removed as the result of a default under the organizational 
documents of the Development Owner, (ii) determines to sell its 
ownership interest or (iii) determines to maintain its ownership interest 
but is unable to maintain its HUB status, in either case, after the 
issuance of 8609's, the purchaser of that general partnership interest or 
the general partner is not required to be a HUB as long as the LURA 
does not require such continual ownership, or the procedures outlined 
in §10.405(b)(1) - (5) of this chapter (relating to LURA Amendments 
that require Board Approval) have been followed and approved. Such 
approval can be obtained concurrent with Board approval described 
herein. All such transfers must be approved by the Board and require 
that the Board find that: 

(1) the selling HUB is acting of its own volition or is being 
removed as the result of a default under the organizational documents 
of the Development Owner; 
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(2) the participation by the HUB has been substantive and 
meaningful, or would have been substantial and meaningful had the 
HUB not defaulted under the organizational documents of the Devel-
opment Owner, enabling it to realize not only financial benefit but to ac-
quire skills relating to the ownership and operation of affordable hous-
ing; and 

(3) the proposed purchaser meets the Department's stan-
dards for ownership transfers 

(h) Documentation Required. A Development Owner must 
submit documentation requested by the Department to enable the De-
partment to understand fully the facts and circumstances that gave rise 
to the need for the transfer and the effects of approval or denial. Doc-
umentation must be submitted as directed in the Post Award Activities 
Manual, which includes but is not limited to: 

(1) a written explanation outlining the reason for the re-
quest; 

(2) ownership transfer information, including but not lim-
ited to the type of sale, amount of Development reserves to transfer in 
the event of a property sale, and the prospective closing date; 

(3) pre and post transfer organizational charts with TINs of 
each organization down to the level of natural persons in the ownership 
structure as described in §10.204(13)(A) of Subchapter C; 

(4) a list of the names and contact information for transfer-
ees and Related Parties; 

(5) Previous Participation information for any new Princi-
pal as described in §10.204(13)(B) of Subchapter C; 

(6) agreements among parties associated with the transfer; 

(7) a fully executed Owner's Certification of Agreement to 
Comply with the LURA, which may be subject to recording as required 
by the Department; 

(8) Owners Certifications with regard to materials submit-
ted further described in the Post Award Activities Manual; 

(9) detailed information describing the organizational 
structure, experience, and financial capacity of transferees and related 
parties holding an ownership interest of 10 percent or greater in any 
Principal or Controlling entity; 

(10) evidence and certification that the tenants in the De-
velopment have been notified in writing of the proposed transfer at 
least 30 calendar days prior to the date the transfer is approved by the 
Department. The ownership transfer approval letter will not be issued 
until this 30 day period has expired; 

(11) any required exhibits and the list of exhibits related to 
specific circumstances of transfer or Ownership as detailed in the Post 
Award Activities Manual. 

(i) Once the Department receives all necessary information 
under this section and as required under the Post Award Activities Man-
ual, staff shall initiate a qualifications review of a transferee, in accor-
dance with Chapter 1, Subchapter C of this title, to determine the trans-
feree's past compliance with all aspects of the Department's programs, 
LURAs and eligibility under this chapter and §10.202 of Subchapter C 
(relating to ineligible applicants and applications). 

(j) Credit Limitation. As it relates to the Housing Tax Credit 
amount further described in §11.4(a) of this title (relating to Tax Credit 
Request and Award Limits), the credit amount will not be applied in 
circumstances described in paragraphs (1) and (2) of this subsection: 

(1) in cases of transfers in which the syndicator, investor or 
limited partner is taking over ownership of the Development and not 
merely replacing the general partner; or 

(2) in cases where the general partner is being replaced if 
the award of credits was made at least five (5) years prior to the transfer 
request date. 

(k) Penalties, Past Due Fees and Underfunded Reserves. The 
Development Owner must comply with any additional documentation 
requirements as stated in Subchapter F of this chapter (relating to Com-
pliance Monitoring). The Development Owner, as on record with the 
Department, will be liable for any penalties or fees imposed by the 
Department even if such penalty can be attributable to the new Devel-
opment Owner unless such ownership transfer is approved by the De-
partment. In the event a transferring Development has a history of un-
corrected UPCS violations, ongoing issues related to keeping housing 
sanitary, safe, and decent, an account balance below the annual reserve 
deposit amount as specified in §10.404(a) (relating to Replacement Re-
serve Accounts), or that appears insufficient to meet capital expendi-
ture needs as indicated by the number or cost of repairs included in a 
PCA, the prospective Development Owner may be required to estab-
lish and maintain a replacement reserve account or increase the amount 
of regular deposits to the replacement reserve account by entering into 
a Reserve Agreement with the Department. The Department may also 
request a plan and timeline relating to needed repairs or renovations 
that will be completed by the departing and/or incoming Owner as a 
condition to approving the Transfer. 

(l) Ownership Transfer Processing Fee. The ownership trans-
fer request must be accompanied by corresponding ownership transfer 
fee as outlined in §10.901 of this chapter (relating to Fee Schedule). 

§10.407. Right of First Refusal. 

(a) General. This section applies to Development Owners that 
agreed to offer a Right of First Refusal ("ROFR") to a Qualified Entity, 
as memorialized in the applicable LURA. The purpose of this section 
is to provide administrative procedures and guidance on the process 
and valuation of properties under the LURA. All requests for ROFR 
submitted to the Department, regardless of existing regulations, must 
adhere to this process. 

(1) The Development Owner may market the Property for 
sale and sell the Property to a Qualified Entity without going through 
the ROFR process outlined in this section. 

(2) A ROFR request must be made in accordance with the 
LURA for the Development. If there is a conflict between the Devel-
opment's LURA and this subchapter, requirements in the LURA super-
sede the subchapter. If a conflict between the LURA and statute exists 
the Development Owner may request a LURA amendment to be con-
sistent with any changes to Texas Government Code Chapter 2306. 

(3) If a LURA includes the ROFR provision, the Develop-
ment Owner may not request a Preliminary Qualified Contract (if such 
opportunity is available under §10.408) until the requirements outlined 
in this section have been satisfied. 

(4) The Department reviews and approves all ownership 
transfers pursuant to §10.406. Thus, if a proposed purchaser is identi-
fied in the ROFR process, the Development Owner and proposed pur-
chaser must complete the ownership transfer process. A Development 
Owner may not transfer a Development to a Qualified Entity that is 
considered an ineligible entity under the Department's rules. In addi-
tion, ownership transfers to a Qualified Entity pursuant to the ROFR 
process are subject to Chapter 1, Subchapter C of this title (relating to 
Previous Participation Reviews). 
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(5) Satisfying the ROFR requirement does not terminate 
the LURA or the ongoing application of the ROFR requirement to any 
subsequent Development Owner. 

(6) The ROFR process is not triggered if a Development 
Owner seeks to transfer the Development to a newly formed entity: 

(A) that is under common control with the Develop-
ment Owner; and 

(B) the primary purpose of the formation of which is to 
facilitate the financing of the rehabilitation of the development using 
assistance administered through a state financing program. 

(b) Right of First Refusal Offer Price. There are two general 
expectations of the ROFR offer or sale price identified in the outstand-
ing LURAs. The descriptions in paragraphs (1) and (2) of this subsec-
tion do not alter the requirements or definitions included in the LURA 
but provide further clarification as applicable: 

(1) Fair Market Value is established using either a current 
appraisal (completed within three months prior to the ROFR request 
and in accordance with §10.304 of this chapter (relating to Appraisal 
Rules and Guidelines)) of the Property or an executed purchase offer 
that the Development Owner would like to accept. The purchase offer 
must contain specific language that the offer is conditioned upon sat-
isfaction of the ROFR requirement. If a subsequent ROFR request is 
made within six months of the previously approved ROFR posting, the 
lesser of the prior ROFR posted value or new appraisal/purchase con-
tract amount must be used in establishing Fair Market Value; 

(2) Minimum Purchase Price, pursuant to §42(i)(7)(B) of 
the Code, is the sum of: 

(A) the principal amount of outstanding indebtedness 
secured by the project (other than indebtedness incurred within the five 
(5)-year period immediately preceding the date of said notice); and 

(B) all federal, state, and local taxes incurred or payable 
by the Development Owner as a consequence of such sale. If the Prop-
erty has a minimum Applicable Fraction of less than 1, the offer must 
take this into account by multiplying the purchase price by the appli-
cable fraction and the fair market value of the non-Low-Income Units. 

(c) Required Documentation. Upon establishing the value of 
the Property, the ROFR process is the same for all types of LURAs. To 
proceed with the ROFR request, submit all documents listed in para-
graphs (1) - (12) of this subsection: 

(1) upon the Development Owner's determination to sell 
the Development to an entity other than a Qualified Entity or pursuant 
to subpart (a)(6) above, the Development Owner shall provide a notice 
of intent to the Department, to the residents, and to such other parties 
as the Department may direct at that time. If the LURA identifies a 
Qualified Entity that has a contractual ROFR to purchase the Develop-
ment, the Development Owner must identify that entity to the Depart-
ment and first offer the Property to this entity. If the Qualified Entity 
does not purchase the Property, this denial of offer must be in writing 
and submitted to the Department along with the ROFR Fee. The De-
partment will determine from this documentation whether the ROFR 
requirement has been met and will notify the Development Owner of 
its determination in writing. In the event that the Qualified Entity with 
the contractual ROFR is not operating or in existence at the time the 
Development Owner intends to sell the provisions of this Section shall 
apply to any proposed sale by the Development Owner; 

(2) documentation verifying the ROFR offer price of the 
Property: 

(A) if the Development Owner receives an offer to 
purchase the Property from any buyer other than a Qualified Entity 
that the Development Owner would like to accept, the Development 
Owner may execute a sales contract, conditioned upon satisfaction 
of the ROFR requirement, and submit the executed sales contract to 
establish fair market value; or 

(B) if the Development Owner of the Property chooses 
to establish fair market value using an appraisal, the Development 
Owner must submit an appraisal of the Property completed during 
the last three (3) months prior to the date of submission of the ROFR 
request, establishing a value for the Property in compliance with Sub-
chapter D of this chapter (relating to Underwriting and Loan Policy) in 
effect at the time of the request. The appraisal should take into account 
the existing and continuing requirements to operate the Property under 
the LURA and any other restrictions that may exist. Department staff 
will review all materials within thirty (30) calendar days of receipt. If, 
after the review, the Department does not agree with the fair market 
value proposed in the Development Owner's appraisal, the Department 
may order another appraisal at the Development Owner's expense; or 

(C) if the LURA requires valuation through the Mini-
mum Purchase Price calculation, submit documentation verifying the 
calculation of the Minimum Purchase Price as described in subsection 
(b)(2) of this section regardless of any existing offer or appraised value; 

(3) description of the Property, including all amenities and 
current zoning requirements; 

(4) copies of all documents imposing income, rental and 
other restrictions (non-TDHCA), if any, applicable to the operation of 
the Property; 

(5) copy of the most current title report, commitment or 
policy in the Development Owner's possession; 

(6) the most recent Physical Needs Assessment, pursuant 
to Texas Government Code conducted by a Third-Party; 

(7) copy of the monthly operating statements, including in-
come statements and balance sheets for the Property for the most recent 
twelve (12) consecutive months (financial statements should identify 
amounts held in reserves); 

(8) the three (3) most recent consecutive audited annual op-
erating statements, if available; 

(9) detailed set of photographs of the Property, including 
interior and exterior of representative units and buildings, and the Prop-
erty's grounds (including digital photographs that may be easily dis-
played on the Department's website); 

(10) current and complete rent roll for the entire Property; 

(11) if any portion of the land or improvements is leased 
for other than residential purposes, copies of the commercial leases; 
and 

(12) ROFR fee as identified in §10.901 of this chapter (re-
lating to Fee Schedule). 

(d) Process. Within 30 business days of receipt of all required 
documentation, the Department will review the submitted documents 
and notify the Development Owner of any deficiencies. During that 
time, the Department will notify any Qualified Entity identified by the 
Development Owner as having a contractual ROFR of the Develop-
ment Owner's intent to sell. Once the deficiencies are resolved and 
the Development Owner and Department come to an agreement on the 
ROFR offer price of the Property, the Department will list the Property 
for sale on the Department's website and contact entities on the buyer 
list maintained by the Department to inform them of the availability of 
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the Property at the agreed upon ROFR offer price as determined un-
der this section. The Department will notify the Development Owner 
when the Property has been listed and of any inquiries or offers gen-
erated by such listing. If the Department or Development Owner re-
ceives offers to purchase the Property from more than one Qualified 
Entity, the Development Owner may accept back up offers. To satisfy 
the ROFR requirement, the Development Owner may sell the Property 
to the Qualified Entity selected by the Development Owner on such ba-
sis as it shall determine appropriate and approved by the Department. 
The period of time required for offering the property at the ROFR offer 
price is based upon the period identified in the LURA and clarified in 
paragraphs (1) - (3) of this subsection: 

(1) if the LURA requires a 90 day ROFR posting period, 
within 90 days from the date listed on the website, the process as iden-
tified in subparagraphs (A) - (D) of this paragraph shall be followed: 

(A) if a bona fide offer from a Qualified Entity is re-
ceived at or above the posted ROFR offer price, and the Development 
Owner does not accept the offer, the ROFR requirement will not be 
satisfied; 

(B) if a bona fide offer from a Qualified Entity is re-
ceived at or above the posted ROFR offer price and the Development 
Owner accepts the offer, and the Qualified Entity fails to close the pur-
chase, if the failure is determined to not be the fault of the Development 
Owner, the ROFR requirement will be deemed met so long as no other 
acceptable offers have been timely received. If the proposed Develop-
ment Owner is subsequently not approved by the Department during 
the ownership transfer review due to issues identified during the Previ-
ous Participation Review process pursuant to Chapter 1, Subchapter C 
of this title, the ROFR requirement will be deemed met so long as no 
other acceptable offers have been timely received; 

(C) if an offer from a Qualified Entity is received at a 
price below the posted ROFR offer price, the Development Owner is 
not required to accept the offer, and the ROFR requirement will be 
deemed met if no other offers at or above the price are received during 
the 90 day period; 

(D) request a Preliminary Qualified Contract (if such 
opportunity is available under §10.408) or proceed with the sale to an 
entity that is not a Qualified Entity at or above the posted price; 

(2) if the LURA requires a two year ROFR posting period, 
and the Development Owner intends to sell the Property upon expi-
ration of the Compliance Period, the notice of intent described in this 
section may be submitted no more than 2 years before the expiration 
of the Compliance Period, as required by Texas Government Code, 
§2306.6726. If the Development Owner determines that it will sell 
the Development at some point later than the end of the Compliance 
Period, the notice of intent shall be given within two (2) years before 
the date upon which the Development Owner intends to sell the De-
velopment in order for the two year ROFR posting period to be com-
pleted prior to intended sale. The two (2) year period referenced in this 
paragraph begins when the Department has received and approved all 
documentation required under subsection (c)(1) - (12) of this section. 
During the two (2) years following the notice of intent and in order to 
satisfy the ROFR requirement of the LURA, the Development Owner 
may negotiate or enter into an agreement to sell the Development only 
with the parties listed, and in order of priority: 

(A) during the first six (6) month period after notice of 
intent, only with a Qualified Entity that is also a Community Housing 
Development Organization, as defined in the HOME Final Rule and is 
approved by the Department; 

(B) during the second six (6) month period after notice 
of intent, only with a Qualified Entity or a tenant organization; 

(C) during the second year after notice of intent, only 
with the Department or with a Qualified Entity approved by the De-
partment; 

(D) if, during the two (2) year period, the Development 
Owner shall receive an offer to purchase the Development at or above 
the Minimum Purchase Price from one of the organizations designated 
in subparagraphs (A) - (C) of this paragraph (within the period(s) ap-
propriate to such organization), the Development Owner may sell the 
Development to such organization. If, during such period, the Devel-
opment Owner shall receive more than one offer to purchase the De-
velopment at or above the Minimum Purchase Price from one or more 
of the organizations designated in subparagraphs (A) - (C) of this para-
graph (within the period(s) appropriate to such organizations), the De-
velopment Owner may sell the Development at or above the Minimum 
Purchase Price to the organization selected by the Development Owner 
on such basis as it shall determine appropriate and approved by the De-
partment; and 

(E) upon expiration of the two (2) year period, if no 
Minimum Purchase Price offers were received from a Qualified En-
tity or by the Department, the Department will notify the Development 
Owner in writing that the ROFR requirement has been met. Upon re-
ceipt of written notice, the Development Owner may request a Prelimi-
nary Qualified Contract (if such opportunity is available under §10.408) 
or proceed with the sale to a buyer that is not a Qualified Entity at or 
above the Minimum Purchase Price. 

(3) if the Development Owner has a LURA or has amended 
the LURA to require a 180 day ROFR posting period pursuant to Texas 
Government Code §2306.6725, as amended, and the Development 
Owner intends to sell the Property at any time after the expiration 
of the Compliance Period, the notice of intent shall be given to the 
Department as described in this section. The 180 day ROFR period 
referenced in this paragraph begins when the Department has received 
and approval all documentation required under subsection (c)(1) -
(12) of this section. During the 180 days following the notice of 
intent and in order to satisfy the ROFR requirement of the LURA, the 
Development Owner may negotiate or enter into an agreement to sell 
the Development only with the parties listed, and in order of priority: 

(A) during the first 60 day period after notice of intent, 
only with a Community Housing Development Organization, as de-
fined in the HOME Final Rule, or with a Qualified Entity that is con-
trolled by a Community Housing Development Organization, and is 
approved by the Department; 

(B) during the second 60 day period after notice of in-
tent, only with a Qualified Nonprofit Organization as described by 
Texas Government Code §2306.6706, a Qualified Entity that is con-
trolled by a Qualified Nonprofit Organization as described by Texas 
Government Code §2306.6706, or a tenant organization, and is ap-
proved by the Department; 

(C) during the last sixty (60) day period after notice of 
intent, with any other Qualified Entity that is approved by the Depart-
ment; 

(D) if, during the one hundred and eighty (180) day pe-
riod, the Development Owner shall receive an offer to purchase the 
Development at a price that the Department determines to be reason-
able from one of the organizations designated in subparagraphs (A) -
(C) of this paragraph (within the period(s) appropriate to such organ-
ization), the Development Owner may sell the Development to such 
organization. If, during such period, the Development Owner shall re-
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ceive more than one offer to purchase the Development at or above 
the price that the Department determines to be reasonable from one or 
more of the organizations designated in subparagraphs (A) - (C) of this 
paragraph (within the period(s) appropriate to such organizations), the 
Development Owner may sell the Development at or above the price 
that the Department determines to be reasonable in accordance with 
subsection (b)(2) of this section to the organization selected by the De-
velopment Owner on such basis as it shall determine appropriate and 
approved by the Department; and 

(E) beginning on the 181st day after the date the Depart-
ment posts notice of the Development Owner's intent to sell, if no offers 
at the Minimum Purchase Price were received from a Qualified Entity, 
the Department will notify the Development Owner in writing that the 
ROFR requirement has been met. Upon receipt of written notice, the 
Development Owner may request a Preliminary Qualified Contract (if 
such opportunity is available under §10.408) or proceed with the sale 
to a buyer that is not a Qualified Entity at or above the Minimum Pur-
chase Price; 

(F) this section applies only to a right of first refusal 
memorialized in the Department's LURA. This section does not autho-
rize a modification of any other agreement between the Development 
Owner and a Qualified Entity. 

(4) If the LURA does not specify a required ROFR post-
ing timeframe, or, is unclear on the required ROFR posting timeframe, 
and the required ROFR value is determined by the Minimum Purchase 
Price method, any Development that received a tax credit allocation 
prior to September 1, 1997 is required to post for a 90-day ROFR pe-
riod and any Development that received a tax credit allocation on or 
after September 1, 1997 and until September 1, 2015 is required to post 
for a 2-year ROFR, unless the LURA is amended under §10.405(b), or 
after September 1, 2015 is required to post for a 180-day ROFR period 
as described in Texas Government Code, §2306.6726. 

(e) Closing the Transaction. The Department shall have the 
right to enforce the Development Owner's obligation to sell the Devel-
opment as herein contemplated by obtaining a power-of-attorney from 
the Development Owner to execute such a sale or by obtaining an order 
for specific performance of such obligation or by such other means or 
remedy as shall be, in the Department's discretion, appropriate. 

(1) Prior to closing a sale of the Property, the Development 
Owner must obtain Department approval of the transfer through the 
ownership transfer process in accordance with §10.406 of this chapter 
(relating to Ownership Transfers (§2306.6713)). The request should 
include, among other required transfer documents outlined in the Post 
Award Activities Manual, the final settlement statement and final sales 
contract with all amendments. If there is no material change in the 
sales price or terms and conditions of the sale, as approved at the con-
clusion of the ROFR process, and there are no issues identified during 
the Ownership Transfer review process, the Department will notify the 
Development Owner in writing that the transfer is approved. 

(2) If the closing price is materially less than the amount 
identified in the sales contract or appraisal that was submitted in accor-
dance with subsection (c)(2)(A) - (C) of this section or the terms and 
conditions of the sale change materially, in the Department's sole deter-
mination, the Development Owner must go through the ROFR process 
again. 

(3) Following notice that the ROFR requirement has been 
met, if the Development Owner fails to proceed with a request for 
a Qualified Contract or sell the Property to a for-profit entity within 
twenty-four (24) months of the Department's written approval, the De-
velopment Owner must again offer the Property to nonprofits in accor-

dance with the applicable section prior to any transfer. If the Depart-
ment determines that the ROFR requirement has not been met during 
the ROFR posting period, the Owner may not re-post under this pro-
vision at a ROFR price that is higher than the originally posted ROFR 
price until twenty-four (24) months has expired from the Department's 
written denial. The Development Owner may market the Property for 
sale and sell the Property to a Qualified ROFR Organization during this 
twenty-four month period. 

(f) Appeals. A Development Owner may appeal a staff deci-
sion in accordance with §10.902 of this chapter (relating to the Appeals 
Process (§2306.0321; §2306.6715)). The appeal may include: 

(1) the best interests of the residents of the Development; 

(2) the impact the decision would have on other Develop-
ments in the Department's portfolio; 

(3) the source of the data used as the basis for the Devel-
opment Owner's appeal; 

(4) the rights of nonprofits under the ROFR; 

(5) any offers from an eligible nonprofit to purchase the 
Development; and 

(6) other factors as deemed relevant by the Executive Di-
rector. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505719 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-2109 

SUBCHAPTER G. FEE SCHEDULE, APPEALS 
AND OTHER PROVISIONS 
10 TAC §§10.901 - 10.904 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 10, Uniform 
Multifamily Rules, Subchapter G §§10.901 - 10.904, concerning 
Fee Schedule, Appeals and Other Provisions, without changes 
to the proposed text as published in the September 25, 2015, 
issue of the Texas Register (40 TexReg 6462) and will not be 
republished. 

REASONED JUSTIFICATION. The Department finds that the 
purpose of the repeal is to replace the sections with a new rule 
that encompasses all funding made available to multifamily pro-
grams. Accordingly, the repeal provides for consistency and 
minimizes repetition among the programs. 

The Department accepted public comments between Septem-
ber 25, 2015 and October 15, 2015. Comments regarding the 
repeal were accepted in writing and by fax. No comments were 
received concerning the repeal. 
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The Board approved the final order adopting the repeal on 
November 12, 2015. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is adopted pur-
suant to Texas Government Code §2306.67022, which specifi-
cally authorizes the Department to adopt a qualified allocation 
plan. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505710 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

10 TAC §§10.901 - 10.904 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10 Uniform Multi-
family Rules, Subchapter G, §§10.901 - 10.904 concerning Fee 
Schedule, Appeals and Other Provisions. Sections 10.901 -
10.904 are adopted without changes to text as published in the 
September 25, 2015, issue of the Texas Register (40 TexReg 
6462) and will not be republished. 

REASONED JUSTIFICATION. The Department finds that the 
adoption of the sections will result in a more consistent approach 
to governing multifamily activity and to the awarding of funding 
or assistance through the Department and to minimize repetition. 
The comments and responses include both administrative clar-
ifications and corrections to the Uniform Multifamily Rule based 
on the comments received. After each comment title numbers 
are shown in parentheses. These numbers refer to the person 
or entity that made the comment as reflected at the end of the 
reasoned response. If comment resulted in recommended lan-
guage changes to the proposed Uniform Multifamily Rule as pre-
sented to the Board in September, such changes are indicated. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

Public comments were accepted through October 15, 2015, with 
comments received from (51) Texas Association of Community 
Development Corporations. 

1. §10.901(3) - Subchapter G - Application Fee (51) 

COMMENT SUMMARY: Commenter (51) opposed the changed 
language for nonprofit organizations from "will receive a discount 
of 10%" to "may be eligible to receive a discount of 10%" on the 
basis that as previously stated it provides a small, but meaningful 
incentive to nonprofit developers. 

STAFF RESPONSE: The current proposed language does not 
affect a nonprofit's ability to request and receive a 10% reduction 
in the application fee, provided that documentation is submitted 

that affirms the CHDO or nonprofit status. Staff recommended 
no change based on these comments. 

BOARD RESPONSE: Accepted staff's recommendation. 

The Board approved the final order adopting the new sections 
on November 12, 2015. 

INDEX OF COMMENTERS 

(51) Texas Association of Community Development Corpora-
tions. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new section is 
adopted pursuant to §2306.67022, which specifically authorizes 
the Department to adopt a qualified allocation plan. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505714 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

CHAPTER 11. HOUSING TAX CREDIT 
PROGRAM QUALIFIED ALLOCATION PLAN 
10 TAC §§11.1 - 11.10 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 11, §§11.1 
- 11.10, concerning the 2015 Housing Tax Credit Program Qual-
ified Allocation Plan, without changes to the proposed text as 
published in the September 25, 2015, issue of the Texas Regis-
ter (40 TexReg 6466) and will not be republished. 

REASONED JUSTIFICATION. The Department finds that the re-
peal will replace the sections with a new QAP applicable to the 
2016 application cycle. 

The Department accepted public comments between September 
25, 2015 and October 15, 2015. Comments regarding the repeal 
sections were accepted in writing and by fax. No comments were 
received concerning the repeal section. 

The Board approved the final order adopting the repeal section 
on November 12, 2015. 

STATUTORY AUTHORITY. The repealed sections are adopted 
pursuant to Texas Government Code, §2306.053, which autho-
rizes the Department to adopt rules. Additionally, the repealed 
sections are adopted pursuant to Texas Government Code, 
§2306.67022, which specifically authorizes the Department to 
adopt a qualified allocation plan. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505704 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

10 TAC §§11.1 - 11.10 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 11, §§11.1 - 11.10 
concerning the Housing Tax Credit Program Qualified Allocation 
Plan. Sections 11.2, 11.4, 11.6, 11.7, and 11.9 are adopted with 
changes to text as published in the September 25, 2015 issue 
of the Texas Register (40 TexReg 6466). Sections 11.1, 11.3, 
11.5, 11.8, and 11.10 are adopted without change to text as pub-
lished in the September 25, 2015 issue of the Texas Register (40 
TexReg 6466) and will not be republished. 

REASONED JUSTIFICATION. The Department finds that the 
adoption of the rule will result in a more consistent approach to 
governing multifamily activity and to the awarding of multifamily 
funding or assistance through the Department while minimizing 
repetition among the programs. The comments and responses 
include both administrative clarifications and revisions to the 
Housing Tax Credit Program Qualified Allocation Plan based 
on the comments received. After each comment title, numbers 
are shown in parentheses. These numbers refer to the person 
or entity that made the comment as reflected at the end of 
the reasoned response. If comment resulted in recommended 
language changes to the Draft Housing Tax Credit Program 
Qualified Allocation Plan as presented to the Board in Septem-
ber, such changes are indicated. 

Public comments were accepted through October 15, 2015, 
with comments received from (1) Foundation Communities, (2) 
Don Zimmerman, Austin City Councilman, (3) Texas Affiliation 
of Affordable Housing Providers, (4) Alyssa Carpenter, (5) Palla-
dium USA, (6) Chris Boone, City of Beaumont, (7) Rural Rental 
Housing Association of Texas, (8) Fountainhead Management, 
Inc., (9) Dennis Hoover, (10) Houston LISC, (11) Alan Warrick, 
San Antonio City Councilman, (12) Ivy Taylor, Mayor of San 
Antonio, (13) Pedro Martinez, San Antonio Independent School 
District, (14) United Way of San Antonio, (15) Congressman 
Lloyd Doggett, (16) VIA Metropolitan Transit San Antonio, (17) 
San Antonio Housing Authority, (18) Tommy Calvert, Bexar 
County Commissioner, (19) R.L. "Bobby" Bowling IV, (20) Brad 
McMurray, (21) Structure Development, (22) Cynthia Bast, 
Lock Lord, (23) New Hope Housing, (24) Mary Henderson, (25) 
Vecino Group, (26) Daniel & Beshara, P.C., (27) Brownstone 
Affordable Housing, (28) Arx Advantage, LLC, (29) Hettig-Kahn, 
(30) Housing Lab by BETCO, (31) Marque Real Estate Con-
sultants, (32) Texas Appleseed/Texas Low Income Housing 
Information Service, (33) Casa Linda Development Corpora-
tion, (34) Barry Palmer, Coats Rose, (35) Scott Marks, Coats 
Rose, (36) Texas Coalition of Affordable Developers, (37) Terri 
Anderson, (38) National Housing Trust, (39) Darrell Jack, (40) 
Madhouse Development Services, (41) Judy Telge, Coastal 
Bend Center for Independent Living, (42) Motivation Education 
& Training, et al., (43) Kim Schwimmer, (44) Christopher Myers, 

(45) Pedcor Investments, (46) Jen Joyce Brewerton, Dominium, 
(47) Jessica Perez, Capstone Management, (48) M Group, (49) 
National Church Residences, (50) DMA Development Company, 
(51) Texas Association of Community Development Corpora-
tions, (52) Cayetano Housing, (53) Disability Rights Texas, (54) 
Easter Seals Central Texas, (55) Eduardo Requena, (56) Ines 
Medrano, (57) Jannathan Fam, (58) John McMillian, (59) Mimay 
Phim, (60) Portia Haggerty, (61) Thy Phamnguyen, (62) Wanda 
Posteal, (63) Deborah Thompson, Wells Branch Neighborhood 
Association, (64) Wendell Dunlap, Mayor of Plainview, (65) 
Christopher Fielder, Mayor of Leander, (66) Roxanne Johnston, 
City of Big Spring, (67) Tracy Cox, City of San Augustine, (68) 
Jason Weger, Cisco City Councilman, (69) Tim Barton, Cisco 
ISD, (70) Suzonne Franks, (71) James King, Mayor of Cisco, 
(72) Cisco Economic Development Corporation, (73) Wilks 
Brothers, LLC, (74) Michael Cary, Prosperity Bank, Cisco, (75) 
Myrtle Wilks Community Center, (76) Patrick Hoiby, Equify, LLC, 
(77) Breckenridge Exploration Co., Inc., (78) Board of Trustees, 
Cisco ISD, (79) Cisco Chief of Police, (80) Tammy Osborne, City 
of Cisco, (81) Cisco Chamber of Commerce, (82) Phil Green, 
Cisco City Councilman, (83) Keep Cisco Beautiful Organization, 
(84) Peggy Ledbetter, Interim Cisco City Manager, (85) Tammy 
Douglas, Cisco City Councilwoman, (86) Matt Johnson, Cisco 
Post Master, (87) Russell Thomason, Criminal District Attorney, 
(88) Dennis Campbell, Cisco City Councilman, (89) Columbia 
Residential, (90) Jill Rafferty, Studewood Community Initiative, 
(91) Monica Washburn, (92) State Representative Ryan Guillen 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS 

1. §11 - General Comment (35), (90) 

COMMENT SUMMARY: Commenter (35) indicated that by fur-
ther compressing the above-the-line scoring items such that the 
maximum points for financial feasibility are only 13 points and 
a State Representative letter is worth only 4 points, the Depart-
ment can amplify the effect of below-the-line scoring items such 
as the Underserved Areas. Such point modifications, according 
to commenter (35) could offset the trump card of NIMBYs that 
play out during the application cycle. Furthermore, commenter 
(35) proposed that negative QCP letters could also lead to de-
ducting fewer points and suggested a deduction of 2 points. The 
suggested scoring matrix proposed by commenter (35) is located 
in the public comment supplement included in this presentation. 

Commenter (90) asserted that the recommendations submitted 
by city and county planning departments and nonprofit housing 
organizations on the QAP over the past several years seek to 
facilitate the approval of future projects and not to develop con-
sistent application of fair housing guidelines. Commenter (90) 
contended that the modifications to the QAP over the years have 
reached the point where little objective analysis is required and 
the use of algorithms or other objective data analysis tools for 
the review of proposed sites have been eliminated. Commenter 
(90) further maintained that the Department ought to formulate 
consistent fair lending guides rather than pandering to the mo-
mentary needs of project developers. 

STAFF RESPONSE: In response to commenter (35) staff be-
lieved that the legislative priorities, as set out in statute, are more 
appropriately addressed by the proposed rule rather than by the 
changes suggested in these comments. In particular, changing 
the point value as suggested by the commenter would negatively 
affect the correlation between the statute and the rule. Moreover, 
staff believed the extent of the changes to the nature of the pro-
posed rule suggested by the commenter would require renew-
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ing the rule-making process and re-publication prior to adoption. 
Staff recommended no changes based on these comments. 

BOARD RESPONSE: Accepted Staff's recommendation. 

2. §11.1(e) - Census Data (63) 

COMMENT SUMMARY: Commenter (63) requested that the 
census data for surrounding areas within a ZIP code be taken 
into consideration as opposed to the use of data from individual 
census tracts, further stating that expanding the information 
gathered to include an entire ZIP code will allow all concerned 
a more comprehensive view of demographics and impact on a 
community as a whole. 

STAFF RESPONSE: Staff appreciated the comment; however, 
much of the demographic data available to the Department is 
more reliable on a census tract level compared to ZIP codes be-
cause census data is collected on a census tract basis and ZIP 
codes do not always follow census tract boundaries. Moreover, 
to make such a change would be a significant modification in nu-
merous areas of the rules associated with the evaluation process 
not identified by the general comment expressed. Staff recom-
mended no changes based on these comments. 

BOARD RESPONSE: Accepted Staff's recommendation. 

3. §11.2 - Program Calendar (22), (32) 

COMMENT SUMMARY: Commenter (22) suggested the dead-
line for submission of the 10% test be consistent with the date 
noted under §10.402(g) of the Uniform Multifamily Rules. Com-
menter (32) expressed support for the proposed due date for the 
local government and state representative letters. 

STAFF RESPONSE: In response to commenter (22), staff mod-
ified the date in the program calendar accordingly and appreci-
ated the support as expressed by commenter (32). 

BOARD RESPONSE: Accepted Staff's recommendation. 

4. §11.3 - Housing De-concentration Factors (32), (38), (45) 

COMMENT SUMMARY: Commenter (38) expressed general 
support for the exemptions allowed for preservation develop-
ments under some of the de-concentration requirements. As 
it relates to the Limitations on Developments in Certain Cen-
sus Tracts de-concentration factor, commenter (32) disagreed 
with the proposed language which allows local jurisdictions 
to essentially waive the limitation on adding HTC units into a 
neighborhood where the existing HTC units makes up 1 in 5 of 
the housing units in the jurisdiction. Commenter (32) illustrated 
that in 2015 only 115 of the state's 5,265 census tracts fell into 
this limitation and further commentated that those neighbor-
hoods are the most egregious examples of over-concentration 
of HTC units. To make this limitation meaningful, commenter 
(32) requested the 20% be a meaningful, hard cap and to lower 
the waivable cap to 10%. Commenter (45) advocated that the 
provision of the additional phase rule in this section unneces-
sarily delays putting units on the ground at otherwise eligible 
sites and further contended that any evaluation of a proposed 
site is going to somehow include adjacent sites, no matter the 
distance, and that they will be evaluated for demand based 
on factors already provided in the rule (i.e. de-concentration, 
undesirable characteristics and feasibility). Commenter (45) 
recommended the additional phase rule be removed. 

STAFF RESPONSE: Staff appreciated the support expressed by 
commenter (38). In response to commenter (32), staff believed 
that in order to maintain consistency with other rule requirements 

regarding de-concentration, the proposed rule more appropri-
ately addresses de-concentration goals than the changes sug-
gested in these comments. Moreover, staff believed the extent of 
the changes to the nature of the proposed rule suggested by the 
commenter would require renewing the rule-making process and 
re-publication prior to adoption. In response to commenter (45) 
this provision has been a long-standing policy of the Department 
which is associated with limitations on development size and the 
impact of sudden concentration without phased demonstration of 
demand. In addition, it would encourage the acquisition of sites 
that may be larger than necessary for any subject application to 
effectively bank land. Staff recommended no changes based on 
these comments. 

BOARD RESPONSE: Accepted Staff's recommendation. 

5. §11.4(b) - Maximum Request Limit (3), (7), (45) 

COMMENT SUMMARY: Commenter (3), (7) requested a new 
credit cap for USDA applications of $750,000 based on the belief 
that most of these developments are small and therefore such 
cap is appropriate. Commenter (45) requested clarification re-
garding request limits for elderly developments in those regions 
prescribed under HB 3311 and proposed that those requests 
should be treated the same as those requests that might exceed 
the overall limit. Commenter (45) recommended the following 
modification "for any given Development, an Applicant may not 
request more than 150 percent of the credit amount available in 
the sub-region based on estimates released by the Department 
on December 1, or $1,500,000, whichever is less, or $2,000,000 
for Applications under the At-Risk Set-Aside. For Elderly Devel-
opments in an urban Uniform State Service Regions containing 
a county with a population that exceeds one million, the request 
may not exceed the final amount published in the Site Demo-
graphic Characteristics Report after the release of the Internal 
Revenue Service ("IRS") notice regarding the 2016 credit ceiling. 
For all Applications, the Department will consider the amount in 
the Funding Request of the pre-application and Application to 
be the amount of Housing Tax Credits requested and will auto-
matically reduce the Applicant's request to the maximum allow-
able under this subsection if exceeded. Regardless of the credit 
amount requested or any subsequent changes to the request 
made by staff, the Board may not award to any individual De-
velopment more than $2 million in a single Application Round. 
(§2306.6711(b))" 

STAFF RESPONSE: In response to commenter (3), (7) staff 
believed that the legislative requirements as set out in statute 
are more appropriately addressed by the proposed rule than 
by the changes suggested in this comment. In particular, the 
Maximum Request Limit has been established by statute and 
setting a cap for applications in the USDA set-aside is not 
consistent with statute. Moreover, staff believed the extent of 
the changes to the nature of the proposed rule suggested by 
the commenter would require renewing the rule-making process 
and re-publication prior to adoption. In further response to 
commenter (7) regarding the farm worker housing application 
submitted, if farm worker housing receives funds from USDA to 
be eligible for the USDA set-aside, staff does not recommend 
that the Board de-prioritize farm worker housing under this 
set-aside at this time. This may be discussed and considered 
in developing the next QAP. In response to commenter (45) 
staff agreed and changed the rule accordingly with a slight 
modification regarding where the information will be published: 
"For any given Development, an Applicant may not request 
more than 150 percent of the credit amount available in the 
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sub-region based on estimates released by the Department on 
December 1, or $1,500,000, whichever is less, or $2,000,000 
for Applications under the At-Risk Set-Aside. For Elderly Devel-
opments in an urban Uniform State Service Regions containing 
a county with a population that exceeds one million, the request 
may not exceed the final amount published on the Department's 
website after the release of the Internal Revenue Service notice 
regarding the 2016 credit ceiling. For all Applications, the 
Department will consider the amount in the Funding Request of 
the pre-application and Application to be the amount of Housing 
Tax Credits requested and will automatically reduce the Appli-
cant's request to the maximum allowable under this subsection 
if exceeded. Regardless of the credit amount requested or any 
subsequent changes to the request made by staff, the Board 
may not award to any individual Development more than $2 
million in a single Application Round. (§2306.6711(b))" 

BOARD RESPONSE: Staff proposed a change to this section 
at the Board meeting that clarified the previously included addi-
tional limitation on elderly developments. The word "urban" was 
removed to be consistent with the language in the statute and 
the words "in addition" were added to reflect that this limitation 
is in addition to the limitation in the preceding sentence. The re-
vised language is as follows: "For any given Development, an 
Applicant may not request more than 150 percent of the credit 
amount available in the sub-region based on estimates released 
by the Department on December 1, or $1,500,000, whichever is 
less, or $2,000,000 for Applications under the At-Risk Set-Aside. 
In addition, for Elderly Developments in a Uniform State Ser-
vice Region containing a county with a population that exceeds 
one million, the request may not exceed the final amount pub-
lished on the Department's website after the release of the In-
ternal Revenue Service notice regarding the 2016 credit ceiling. 
For all Applications, the Department will consider the amount in 
the Funding Request of the pre-application and Application to 
be the amount of Housing Tax Credits requested and will auto-
matically reduce the Applicant's request to the maximum allow-
able under this subsection if exceeded. Regardless of the credit 
amount requested or any subsequent changes to the request 
made by staff, the Board may not award to any individual De-
velopment more than $2 million in a single Application Round. 
(§2306.6711(b))" The Board accepted staff's recommendation. 

6. §11.4(c) - Increase in Eligible Basis (3), (22), (32), (36), (45) 

COMMENT SUMMARY: Commenter (3) requested paragraph 
(2) relating to the boost for small area DDAs be deleted in its 
entirety stating that such provision only allows the boost when 
the certificate of reservation is received in the same year as 
the small area DDA designation. Commenter (3) stated that be-
cause such designations are subject to change annually, the site 
may no longer have the designation the following year and stated 
that the proposed language forces a 4% HTC application that re-
ceives a certificate of reservation after the mid-August collapse 
to close before the end of the calendar year further compressing 
the 150-day timeline associated with the reservation. Similarly, 
commenter (22) suggested subparagraphs (1) and (2), relating 
to QCT and DDA designations respectively, be removed with the 
justification that the Department does not need to modify or ex-
pound upon the federal law that allows such increase in eligible 
basis, it should simply follow it. Commenter (36) requested the 
language relating to the boost for DDA areas be modified to in-
clude a definitive statement that such areas are eligible for the 
boost. Commenter (36) believed that the proposed language 
seems to imply that the applicant would need to prove that the 
boost is required, thus leaving doubt with the applicant on the De-

partment's determination on the matter. Commenter (32), (45) 
expressed support for the inclusion of difficult to development 
areas. 

STAFF RESPONSE: In response to commenter (3), the current 
language in the rule states the DDA designation would corre-
spond with the year the Certificate of Reservation is issued, not 
that the transaction would have to close within the same calendar 
year. If the Certificate of Reservation is issued after the August 
collapse, the Department will underwrite including the 30% boost 
and the applicant will be allowed the full 150-days under the Cer-
tificate of Reservation by which to close which could be in the 
subsequent program year. In response to commenter (22) staff 
recognizes that Section 42 allows the boost but as with many 
other elements of Section 42, it leaves to the State allocating 
agency through its QAP the ability to determine what state poli-
cies may affect implementation. In this case, the inclusion of the 
SADDA in the rule provides additional clarification in the context 
of documentation required in the application and allows for DDA 
boost which has not been allowed in the QAP in the last few 
years. Staff appreciated the support expressed by commenter 
(32), (45). In response to commenter (36) the application would 
have to demonstrate that the boost is required for financial fea-
sibility. The language in this section does not add anything new 
with regard to the determination of the need for the boost; how-
ever staff believed and the IRS confirmed with staff that such 
practice is consistent with Section 42 (m) in that despite being in 
an area that would otherwise qualify for the boost, the Depart-
ment is required to allocate not more credits than are necessary 
to demonstrate financial feasibility. Staff did not recommend any 
changes based on these comments. 

BOARD RESPONSE: Accepted Staff's recommendation. 

7. §11.5(3) - Competitive HTC Set-Asides (7), (32), (38), (42) 

COMMENT SUMMARY: Commenter (7) indicated that an 
application for farm worker housing in the 2015 application 
round, using USDA 514 funds for new construction is reason-
able to compete within the other USDA set aside applicants, 
but requested that they be limited to $750,000, because the 
approximately $800,000 in credits associated with a 2015 
application would have taken 26% of the available funds in 
the USDA set-aside. Commenter (7) believed that while farm-
worker housing is deserving, the reduction in the set-aside is 
unacceptable considering their goal of preserving USDA units. 
Commenter (7) recommended a limit of one new construction 
award from the USDA set-aside in each application cycle for the 
USDA 515 and 514/516 properties. For a future consideration, 
commenter (7) requested a minimum 10% of available funds 
be set-aside for USDA properties with consideration of a De-
partment preservation policy and priority points reflecting rural 
preservation priorities. With respect to the At-Risk set-aside, 
other than USDA, commenter (7) supports a limitation of $1.5 
million. Commenter (32), (42) expressed support for the lan-
guage as proposed under the USDA Set-Aside. Commenter 
(42) further stated several reasons for prioritizing farmworker 
housing with scoring advantages which include the following: 
stabilizes the agricultural economy and agricultural workers in 
Texas with housing; brings more rental assistance and federal 
dollars to Texas; rental assistance synergizes LIHTC and allows 
LIHTC units to reach 30% AMI; rental assistance is lost with 
natural mortgage pay-offs when it should be a preservation 
tool; and rental assistance makes LIHTC units accessible to 
farmworkers. Commenter (42) noted that a 2012 Department 
study stated that 92.7% of farmworkers are not served by the 28 
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farmworker-designated developments in the 49 rural counties 
that were studied. Moreover, commenter (42) encouraged the 
Department to consider the recommendations in the study that 
were connected to the HTC program, in the development of the 
QAP. Commenter (38) expressed support for the 15% set-aside 
for at-risk developments and associated prioritization of the 
preservation and rehabilitation of existing multifamily housing. 

STAFF RESPONSE: In response to commenter (3), (7) staff be-
lieved that the legislative requirements as set out in statute are 
more appropriately addressed by the proposed rule than by the 
changes suggested in this comment. In particular, the Maxi-
mum Request Limit has been established by statute and setting 
a cap for applications in the USDA set-aside is not consistent 
with statute. Moreover, the extent of the changes to the nature 
of the proposed rule suggested by the commenter would appear 
to require renewing the rule-making process and re-publication 
prior to adoption. In further response to commenter (7) regard-
ing the farm worker housing application submitted, if farm worker 
housing receives funds from USDA to be eligible for the USDA 
set-aside. Staff does not believe it has the authority to de-priori-
tize or further prioritize farm worker housing under this set-aside 
without additional policy directive from the Board. Moreover, the 
extent of the changes to the nature of the proposed rule sug-
gested by the commenter would appear to require renewing the 
rule-making process and re-publication prior to adoption. In re-
sponse to commenter (42) staff believed this suggestion is a 
sufficiently substantive change from what was proposed that it 
could not be accomplished without re-publication for public com-
ment. These ideas could be taken into consideration for drafting 
the 2017 QAP. Staff appreciated the support expressed by com-
menter (38). Staff did not recommend any changes based on 
these comments. 

BOARD RESPONSE: Accepted Staff's recommendation. 

8. §11.6(3) - Award Recommendation Methodology (28), (32), 
(35), (45), (50) 

COMMENT SUMMARY: Commenter (28), (35) asserted that the 
language in HB 3311 is clear in being directed at the sub-regions 
and further maintained that since the At-Risk set-aside does not 
differentiate between regions and sub-regions or rural and ur-
ban, it should be clear that the At-Risk set-aside should not be 
included in the formula that places a cap on the amount of credits 
attributed to elderly developments. Commenter (35), (49) sim-
ilarly expressed that because the Department has traditionally 
disregarded subregions in allocating under the At-Risk set-aside, 
which has been stated in the QAP for a while, the legislative in-
tent behind HB 3311 is that it should also not apply to the At-Risk 
set-aside. Commenter (49), (50) contended that the intent was 
not to apply the formula to the At-Risk set-aside which is funded 
before the regional allocation is funded and that the formula does 
not reflect the need of persons (senior or family) already housed 
in affordable units which may or may not be eligible for prepay-
ment and in need of rehab. Commenter (50) advocated that this 
section be modified to reflect the following "(C) Initial Applica-
tion Selection in Each Sub-Region (Step 3). The highest scoring 
Applications within each of the 26 sub-regions will then be se-
lected provided there are sufficient funds within the sub-region 
to fully award the Application. Applications electing the At-Risk 
or USDA Set-Asides will not be eligible to receive an award from 
funds made generally available within each of the sub-regions. 
In Urban Uniform State Service Regions containing a county with 
a population that exceeds one million, the Board may not allo-
cate more than the maximum percentage of credits available for 

Elderly Developments, unless there are no other qualified Ap-
plications in the subregion. The Department will, for each such 
Urban subregion, calculate the maximum percentage in accor-
dance with Texas Government Code, §2306.6711(h). These cal-
culations will be published by the Department in the Site Demo-
graphics Characteristics Report (§2306.6711(h))." 

Commenter (49) expressed that the intent of HB 3311 was not to 
be implemented in the preservation or At-Risk set-aside based 
on the following: the At-Risk set-aside is not subject to the sub-
regional pool caps and thus is not subject to the elderly sub-re-
gional cap; At-Risk developments do not increase the number of 
new low-income elderly units created; HB 3311 does not specify 
that the cap is to be applied to the At-Risk set-aside; At-Risk el-
derly and At-Risk general population developments have equal 
scoring so there is no extra incentive to preserve elderly over 
family; and by splitting the limited amount of funding under the 
formula, the State would be implementing the exact opposite of 
its intention of ensuring that seniors are provided access to af-
fordable housing resources. Commenter (49) further contended 
that if the formula was to apply to the At-Risk set-aside it would 
have the exact opposite of the bill's intent by significantly reduc-
ing the dedicated senior tax credits and further asserted that 
"the bill would not have been passed if the intent was to stifle 
a community by blocking," such developments from accessing 
the resources needed to preserve these developments. Com-
menter (32) requested the Department make public the details 
of its calculations to implement HB 3311; specifically, identify-
ing the HISTA variable names and definitions used. Commenter 
(32) noted that data presented to the legislature during discus-
sions relating to HB 3311 used the relative elderly vs. non-elderly 
renter populations in the calculations to determine the regional 
cap. Should alternative methodology be used, commenter (32) 
believed it to be misleading considering what the legislature re-
lied upon when adopting the language contained in the bill. Com-
menter (45) requested clarification regarding the maximum per-
centage of credits available for elderly development as it re-
lates to returned credits. Assuming the calculation is based on 
awarded developments (not placed in service), commenter (45) 
believed that if credits are returned from a previous cycle, the 
amount of credits available to elderly applications should not 
be adjusted and that the credit returned should not be consid-
ered in subsequent calculations. The possibility of never-ending 
re-calculations based on returns, according to commenter (45), 
could create confusion and the potential for errors; therefore, 
a fixed maximum percentage at the beginning of cycle will en-
sure transparency and compliance with the statutory provision. 
Commenter (45) advocated for the following modification to the 
methodology under subparagraphs (C) and (E): "...In urban Uni-
form State Service Regions containing a county with a popula-
tion that exceeds one million, the Board may not allocate more 
than the maximum amount of credits available for Elderly Devel-
opments, unless there are no other qualified Applications in the 
subregion. This includes any Applications awarded under sub-
paragraph (B) of this paragraph. The Department will, for each 
such Urban subregion, calculate the maximum amount available 
for Elderly Developments in accordance with Texas Government 
Code, §2306.6711(h). These maximum amounts will be pub-
lished by the Department in the Site Demographics Character-
istics Report (§2306.6711(h)) and will be final, regardless of any 
returned credit from previous cycles, but may be exceeded only 
if necessary to comply with the nonprofit set-aside required by 
§42(h)(5) of the Code." 
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STAFF RESPONSE: In response to commenters (28), (35), (49) 
and (50), staff agreed and recommended that the credits made 
available under the "at risk" set-aside not be included in the com-
petitive tax credits subject to the cap on elderly developments. 
This was based on the fact that only tax credits treated under 
the subregional set asides are allocated solely to covered sub-
regions, and the credits in the "at risk" set aside are available 
statewide. The proposed modification included the following: 
"(C) Initial Application Selection in Each Sub-Region (Step 3). 
The highest scoring Applications within each of the 26 sub-re-
gions will then be selected provided there are sufficient funds 
within the sub-region to fully award the Application. Applications 
electing the At-Risk or USDA Set-Asides will not be eligible to 
receive an award from funds made generally available within 
each of the sub-regions. In Urban Uniform State Service Re-
gions containing a county with a population that exceeds one 
million, the Board may not allocate more than the maximum 
percentage of credits available for Elderly Developments, un-
less there are no other qualified Applications in the subregion. 
The Department will, for each such Urban subregion, calculate 
the maximum percentage in accordance with Texas Government 
Code, §2306.6711(h) and will publish such percentages on its 
website....and "(E) Statewide Collapse (Step 5). Any credits re-
maining after the Rural Collapse, including those in any sub-re-
gion in the State, will be combined into one "pool." The funds 
will be used to award the highest scoring Application (not se-
lected in a prior step) in the most underserved sub-region in the 
State compared to the amount originally made available in each 
sub-region. In urban Uniform State Service Regions containing 
a county with a population that exceeds one million, the Board 
may not allocate more than the maximum percentage of cred-
its available for Elderly Developments, unless there are no other 
qualified Applications in the subregion The Department will, for 
each such Urban subregion, calculate the maximum percentage 
in accordance with Texas Government Code, §2306.6711(h) and 
will publish such percentages on its website. This process will 
continue until the funds remaining are insufficient to award the 
next highest scoring Application in the next most underserved 
sub-region. In the event that more than one sub-region is un-
derserved by the same percentage, the priorities described in 
clauses (i) and (ii) of this subparagraph will be used to select the 
next most underserved sub-region:..." 

In response to commenter (32), staff has applied a plain lan-
guage reading of the statute to determine that all elderly house-
holds will be used in the denominator of the formula to calculate 
the percentage of credits that will be available for elderly devel-
opments in the impacted regions. When the percentages are 
published, staff can include the HISTA variable names and Place 
names. Staff agreed with commenter (45) regarding how credit 
returns from a previous cycle should be treated. The return of 
credits in an affected subregion, associated with a large devel-
opment, regardless of whether it was elderly or general, would 
have a de minimis (less than 0.1%) effect on the percentage. 
Staff does not believe a re-calculation of the maximum percent-
age would significantly change the amount of credits available 
and factored into the calculation. 

BOARD RESPONSE: Accepted Staff's recommendation. 

9. §11.6(5) - Competitive HTC Allocation Process - Force Ma-
jeure Events (1) 

COMMENT SUMMARY: Commenter (1) stated that the great-
est impact on the timing of a project's completion date are a se-
ries of compounding events, for example, a rainy month, a labor 

shortage, and a City's change in interpretation of specific devel-
opment requirements. Commenter (1) requested staff consider 
that where there is the presence of three or more of the com-
bined factors that has caused a project to push past their placed 
in service deadline, it be considered a force majeure event. 

STAFF RESPONSE: The rule as written allows for multiple 
events to be considered in making a determination which staff 
will evaluate on a case by case basis. Staff did not recommend 
any changes based on this comment. 

BOARD RESPONSE: Accepted Staff's recommendation. 

10. §11.7 - Tie Breaker Factors (1), (3), (4), (7), (9), (21), (30), 
(31), (32), (36), (45) 

COMMENT SUMMARY: Commenter (1) requested considera-
tion for the addition of proximity to public transportation as a 
tie breaker. The choice between two really high opportunity ur-
ban areas should come down to the one that is most accessi-
ble to public transportation because it has a broader appeal to 
those residents living in urban areas, according to commenter 
(1). Commenter (3), (7), (9), (30), (31), (45) recommended the 
following modification to the fourth tie breaker on the basis that it 
will assist with the on-going de-concentration efforts: "(4) Ap-
plications proposed to be located the greatest linear distance 
from the nearest Housing Tax Credit Development that serves 
the same population type. Developments awarded Housing Tax 
Credits but do not yet have a Land Use Restriction Agreement in 
place will be considered Housing Tax Credit assisted Develop-
ments for purposes of this paragraph. The linear measurement 
will be performed from closest boundary to closest boundary." 
Commenter (4), (31), (36) expressed concern over the third tie 
breaker that only comprehends one population type when there 
is a potential to have two tied applications serving two different 
populations. Commenter (4) asserted that since elderly and sup-
portive housing developments are impacted by schools with re-
gard to the opportunity index and educational excellence then 
the tie breaker should be considered for all developments. Com-
menter (4), (31), (36) recommended the following modification 
for the third tie breaker: "(3) The Application with the highest 
average rating for the elementary, middle, and high school des-
ignated for attendance by the Development Site, or (for "choice" 
districts) the closest." Commenter (21) recommended that for the 
second tiebreaker the full and exact real number, as provided by 
the ACS, without rounding, be used and further cited the Depart-
ments Site Demographics Report which uses only one decimal 
place rather than the full number. Commenter (21) proposed 
the following modification: "(2) Applications proposed to be lo-
cated in a census tract with the calculated lowest poverty rate, as 
published by the American Community Survey, as compared to 
another Application with the same score." Commenter (45) con-
tended that very specific data regarding a site (i.e. poverty rate 
and school score) that is already incorporated into scoring and 
then again into the first tie breaker factor should not be given 
additional weight, but rather, other criteria outside of the oppor-
tunity index should be considered. Commenter (45) suggested 
the tie breaker factors relating to poverty rate and school score 
be removed and that should the Department choose to include 
additional factors, recommended the following, in the order of 
most appropriate: "(1) Applications scoring higher on the Oppor-
tunity Index under §11.9(c)(4) of this chapter (relating to Compet-
itive HTC Selection Criteria) as compared to another Application 
with the same score; (2) Applicants with a portfolio that has a 
compliance history in the lowest category as determined in ac-
cordance with 10 TAC §1.301, related to Previous Participation; 
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(3) Applications eligible for the highest number of points under 
§10.101(a)(2), relating to Mandatory Community Assets; (4) Ap-
plications in census tracts with the lowest percentage of Housing 
Tax Credit Units per household; (5) Applications with the highest 
combined scores for Local Government Support, commitment of 
Development Funding by Local Political Subdivision, Declared 
Disaster Area, Quantifiable Community Participation, commu-
nity Support from State Representative, Input from Community 
Organizations, and Concerted Revitalization Plan under subsec-
tion §11.9(d) of this chapter (relating Competitive HTC Selection 
Criteria); (6) Applications proposed to be located the greatest lin-
ear distance from the nearest Housing Tax Credit assisted De-
velopment serving the same Target Population." 

Commenter (32) expressed support for the changes proposed 
in this section and maintained that such changes prevent the 
over-reliance on the distance tiebreaker created by the lack of 
detail in the opportunity index. 

STAFF RESPONSE: In response to commenter (1), proximity 
to public transportation can be an important factor for develop-
ments serving certain populations and is already included as an 
option under §10.101 (a) Mandatory Community Assets. In re-
sponse to commenters (3), (7), (9), (30), (31), and (45), staff be-
lieved that concerns regarding concentration of housing are not 
based on targeted population. Moreover, this tiebreaker has to 
do with allocation of resources in a specific area. In response to 
commenters (4), (31), and (36), staff agreed that the limitation of 
tiebreaker (3) to general population developments is not appro-
priate. The item has been modified to remove the reference to 
type of development so that the tie breaker applies to all applica-
tions. In response to commenter (21), §11.1(e) already requires 
the use of census or American Community Survey ("ACS") data. 
The use of additional digits after the decimal will not create a 
meaningful measurement for the tie breaker, particularly when 
there are two other tie breakers to be applied. In response to 
commenter (45), the suggested changes to the tiebreakers are 
a significant change to the current structure, which has not been 
available for public comment. Further, regarding the sugges-
tion to add the sponsors previous participation history as a tie 
breaker, this scoring item will be removed from the QAP for this 
year in response to multiple commenter concerns. Staff appre-
ciated the support expressed by Commenter (32). 

BOARD RESPONSE: Accepted Staff's recommendation. 

11. §11.9(b)(2) - Selection Criteria - Previous Participation Com-
pliance History (1), (3), (4), (19), (28), (30), (32), (34), (36), (45), 
(46), (48), (49), (50) 

COMMENT SUMMARY: Commenter (1) expressed that points 
associated with compliance history is not good policy and further 
stated, along with commenter (30), (49), that instances where 
the ability to correct such a situation is completely out of the 
owner's control has no bearing on the quality of an owner's de-
velopment or compliance ability. Commenter (30), (49), (50) in-
dicated there are times when staff review exceeds the 90-day 
correction period deadline, requiring more information from the 
applicant and questioned whether this would impact the category 
designation. Commenter (1) recommended points for compli-
ance history be removed and this scoring item reflect points only 
for HUB or nonprofit participation. Commenter (3), (30), (48) 
requested clarification with respect to the previous participation 
compliance history scoring item; specifically how an applicant 
would determine which category applies to them with commenter 
(28), (48) stating it will be difficult to determine what points to as-
sign to this scoring item. Commenter (3), (30) recommended 

that the category of an applicant be tied to March 1, 2016 to pro-
vide clarity within the competitive round as it relates to scoring. 
Commenter (28) recommended the scoring item be somewhat 
like a pilot program for 2016 with the points not actually con-
sidered in the final score which would provide an opportunity to 
evaluate further for the 2017 application cycle. Commenter (46) 
suggested that it is not reasonable to ask an applicant to assess 
their own category standing since some compliance history less 
than 3 years old is not captured in the Department's monitoring 
system and further suggested that the Department should pro-
vide the applicant with their category designation in advance of 
the pre-application deadline. Moreover, commenter (46) sug-
gested that assessing everyone's category designation will be 
an administrative burden on the Department if the right tools are 
not in place. Commenter (48) stated that correction of a finding 
out of state within the correction action period is not verifiable 
and they further questioned whether the Department could ver-
ify out of state non-corrected compliance findings. Commenter 
(19), (46) expressed support for a scoring item that rewards de-
velopers that have a track record of excellent performance; how-
ever, disagreed with the draft language which puts experienced 
developers with excellent track records in the same category of 
a developer with no record of performance in tax credit devel-
opment. Such policy of ignoring good performance, according 
to commenter (19), runs contradictory to the private sector be-
cause an excellent record of performance is the most important 
factor to private lenders and investors. Commenter (19) rec-
ommended the following revision to this scoring item and fur-
ther commented that for those applicants seeking to receive the 
point under (ii) having no track record, the rule allows for a part-
nership with an experienced developer and brings the policy in 
line with the private sector and what a bank or investor would 
be looking for before approving a proposal from an entity with 
no experience. "(i) The portfolio of the Applicant has a compli-
ance history of a category 1 as determined in accordance with 
10 TAC §1.301, related to Previous Participation (2 points); or 
(ii) The portfolio of the Applicant has a compliance history of a 
category 2 as determined in accordance with 10 TAC 1.301, re-
lated to Previous Participation (1 point)." Similarly, commenter 
(45) expressed support for this item and it remaining a determin-
ing factor in the awards made, but believed it could be given up 
to 4 points in weight asserting that the performance of develop-
ers and owners that participate in the program are paramount 
to its success and that it is meaningless to develop and own 
an HTC property and then operate it in a manner that does not 
adequately serve Texans in need of housing. Commenter (45) 
emphasized that this scoring item does not penalize out-of-state 
developers, it takes into consideration portfolio size, it does not 
penalize owners for having findings but only for not correcting 
those findings timely and it is generally concise and easy to un-
derstand. Commenter (45) contended that if the proposed lan-
guage is revised, they would support a scoring item that awarded 
2-4 points for Category 1 portfolios and 1-2 points for those with 
a Category 2 portfolio and would also support a scoring penalty 
(1 or 2 points) for those with a Category 3 or 4 portfolio, only 
because it would have the same impact. Moreover, a scoring 
item that took into account the compliance history of only the ma-
jority owner of the general partnership interest, so that owners 
with good compliance histories would still be motivated to partner 
with a non-profit or HUB that might have had some compliance 
issues in the past, would also garner support from commenter 
(45). Commenter (32) expressed support for this scoring item 
which they believe addresses applicants with a negative compli-
ance history but does not discourage new entrants to the com-
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petitive process. Commenter (32) suggested this scoring item 
be modified to state that the point is unavailable to any appli-
cant with a portfolio that includes a relevant property that has 
failed to timely and completely file a Housing Sponsor Report in 
the last 3 years. Commenter (32) maintained that such Report 
provides important insight into the activities of existing proper-
ties but is not always submitted. Commenter (46) indicated the 
scoring item unfairly provides preference to out-of-state appli-
cants without Department experience which appears to be the 
opposite of the intent of the item which is to reward strong devel-
opers with a strong compliance history. Commenter (34), (36), 
(47) requested the points associated with compliance history be 
removed from this scoring item and be revisited for the 2017 ap-
plication cycle. If this point remains; however, commenter (47), 
(50) recommended that a Category 2 portfolio be removed from 
the list such that Category 1 or 2 applicants could still receive the 
additional point. Commenter (50) suggested that the Category 1 
designation, for those with an extra large portfolio would require 
not a single issue of non-compliance not corrected within the 
corrective action period, which is almost impossible to achieve, 
especially considering that the Department's compliance staff of-
ten does not review the corrective action within the corrective 
action period. Moreover, commenter (47) suggested the cate-
gory designation be tied to an applicant's previous participation 
history at the beginning of the 2016 application cycle and that 
any outstanding non-compliance that occurred before the begin-
ning of cycle not be considered for the category designation. To 
that end, commenter (47) offered the following modification: "(B) 
Previous Participation Compliance History. The portfolio of the 
Applicant does not have compliance history of a category 3 or 
4 as determined in accordance with 10 TAC §1.301, related to 
Previous Participation. This point category will be applicable to 
any events of noncompliance that are uncorrected or events of 
noncompliance that were not corrected during the corrective ac-
tion period for the Applicant's previous participation history as of 
March 1, 2016. (1 point)" Commenter (4) asserted that points 
for compliance history is in essence double counting the review 
since previous participation is already contemplated during the 
award process and further contended that the ultimate goal of the 
previous participation was to require developers to fix any out-
standing issues as a condition of award. Commenter (4) main-
tained that such process does not seem reasonable when the 
review and category designation appears to look back at issues 
that occurred prior to the implementation of the category system 
and which have to ability to correct. It was the recommendation 
of commenter (4) that this point item be deleted until applicants 
and staff have a better understanding of the category system 
and what is involved in the evaluation and that option (A) un-
der this item be revised to reflect 2 points, instead of 1 point. 
Commenter (48) expressed concern over how to equitably re-
ward points to all developers without competitive advantage to a 
select few since the proposed language can punish an applicant 
for a single event that was corrected but perhaps for reasons be-
yond the applicant's control, may not have been corrected dur-
ing the corrective action period. Commenter (48) explained that 
a Category 2 portfolio, no matter how large, cannot have a single 
finding which is unfair to those who have a significant Texas only 
portfolio under review and further maintained that an uncorrected 
event should rise to the level of penalty loss of the competitive 
score, but not any single corrected event, regardless if corrected 
within or outside the corrective action period, especially if devel-
opers who operate outside Texas are not subject to the same 
compliance review. Commenter (48) suggested this item be re-
moved for the 2016 application cycle or modified to reflect one 

of the following to ensure a reasonable standard for competi-
tion:"(B) Previous Participation Compliance History. The portfo-
lio of the Applicant does not have compliance history of a cate-
gory 3 or 4 as determined in accordance with 10 TAC §1.301, re-
lated to Previous Participation. (1 point) "(B) Previous Participa-
tion Compliance History. The portfolio of the Applicant does not 
have compliance history of any uncorrected findings within the 
last 3 years in accordance with 10 TAC §1.301, related to Pre-
vious Participation. (1 point)" With respect to subparagraph (A) 
under this scoring item, commenter (45) suggested the thresh-
old percentage for the HUB or nonprofit partner participation be 
lowered from 80% for a combination of ownership interest, cash 
flow from operations and developer fee taken together to equal 
at least 50%, with no less than 5% in each category. Commenter 
(45) expressed that while some of these organizations have ex-
tensive experience, part of the purpose of the scoring item is to 
give more experience to organizations that have some but that 
still need partners. 

STAFF RESPONSE: Staff carefully considered the volume of 
concern and conflicting comment regarding this scoring item. 
While the previous participation history will continue to be con-
sidered during the allocation process, staff recommended that 
the scoring item be excluded from this Qualified Allocation Plan 
and reevaluated as the 2017 rules are developed. 

BOARD RESPONSE: Accepted Staff's recommendation. 

12. §11.9(c)(2) and (c)(3) - Selection Criteria - Rent Levels of 
Tenants and Tenant Services (8), (45) 

COMMENT SUMMARY: Commenter (45) suggested the ad-
ditional points available to supportive housing developments 
under these two scoring items be removed on the basis that, 
by definition, these types of developments will require funding 
sources that will require the property serve particular popu-
lations which may result in additional units restricted at 30% 
AMI and/or provide additional services. Commenter (45) does 
not believe that in meeting the requirements associated with 
those funding sources, they should be allowed additional points 
under the QAP since the benefits of serving those populations 
are already realized through those sources. Commenter (45) 
recommended that perhaps only the highest scoring supportive 
housing development in any given region be allowed access to 
these additional points. As proposed, the QAP highly favors this 
type of development over those that serve general population 
or seniors. Moreover, commenter (45) argued that with devel-
opers of supportive housing seeking additional concessions 
in the QAP and Rules, as well as Direct Loan NOFA's being 
developed, they do not believe statute explicitly states that this 
type of housing should be a primary purpose of the Department. 
Commenter (8) asserted the proposed language for Rent Levels 
of Tenants fails to follow the legislative mandate by coupling rent 
levels with the status of the owner or other factors that could be 
more appropriate for another lower scoring aspect of the rule. 
Specifically, commenter (8) contends that the highest priority 
under this item is for those participating in the City of Houston's 
Permanent Supportive Housing program which is not an aspect 
of rent levels of tenants. Points that can be achieved that are 
based on additional factors that are already included in other 
lower scoring categories does not adhere to the plain language 
of statute, according to commenter (8). Moreover, given the 
statutory language, the legislature approved of lower rents; 
however, it is questionable as to whether the legislature intended 
for points to be given to developments that are increasing the 
rents of low income residents in order that even lower income 
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residents would have lower rents, which the proposed language 
allows. According to commenter (8) the Department should 
reward the development that is actually bringing something to 
the project that does not cause some tenants to pay more than 
is necessary by obtaining project based rental assistance for 
the 30% AMGI which is essentially robbing Peter to pay Paul. 
Commenter (8) suggested the following revision to this item: "(2) 
Rent Levels of Tenants. (§2306.6710(b)(1)(E)) An Application 
may qualify to receive up to thirteen (13) points for rent and 
income restricting a Development for the entire Affordability 
Period. These levels are in addition to those committed under 
paragraph (1) of this subsection. At least 20% of all low-income 
Units at 30% or less of AMGI and the development has secured 
a commitment for either Section 8 or USDA Rental Assistance 
on the Units. In the alternative to obtaining a commitment for the 
rental assistance units, the developer shall agree to a one-time 
cash deposit into a bank account jointly controlled by the devel-
oper and TDHCA to be released monthly to provide the subsidy 
for the 30% tenants. The amount of the cash deposit shall be 
equal to the number of units at 30% times 12 times the number 
of years in the affordability period times the dollar amount differ-
ence between the rent level at 50% less the rent level at 30%. 
A development meeting the requirement of this subsection shall 
qualify for 13 points. At least 10% of all low-income units at 
30% or less of AMGI or, for a Development located in a Rural 
Area, 7.5% of all low income Units at 30% or less of AMGI and 
the development has secured a commitment for either Section 
8 or USDA Rental Assistance on the Units. In the alternative 
to obtaining a commitment for the rental assistance units, the 
developer shall agree to a one-time cash deposit into a bank 
account jointly controlled by the developer and the TDHCA to 
be released monthly to provide the subsidy for the 30% tenants. 
The amount of the cash deposit shall be equal to the number 
of units at 30% times 12 times the number of years in the 
affordability period times the dollar amount difference between 
the rent level at 50% less the rent level at 30%. A development 
meeting the requirement of this subsection shall qualify for 11 
points. At least 5% of all low income Units at 30% or less of 
AMGI and the development has secured a commitment for 
either Section 8 or USDA Rental Assistance on the Units. In the 
alternative to obtaining a commitment for the rental assistance 
units, the developer shall agree to a one-time cash deposit into 
a bank account jointly controlled by the developer and TDHCA 
to be released monthly to provide the subsidy for the 30% 
tenants. The amount of the cash deposit shall be equal to the 
number of units at 30% times 12 times the number of years 
in the affordability period times the dollar amount difference 
between the rent level at 50% less the rent level at 30%. A 
development meeting the requirement of this subsection shall 
qualify for 7 points." 

Commenter (8) further believed that a similar argument can be 
made to subsection (c)(1) of this item to only reward the devel-
opment where the developer is subsidizing the tenants or has 
secured the long commitment from a third party government or 
private source to subsidize the extremely low income tenants 
without causing other low income tenants to pay more than is 
necessary for housing. 

STAFF RESPONSE: In response to commenter (45), staff be-
lieved that the unique nature of supportive housing, including the 
higher level of services and deeper rent targeting cannot be ade-
quately supported by a traditionally funded transaction. Support-
ive housing developments are structured in a manner that does 
not support debt. That is why they are able to sustain larger per-

centages of 30% AMGI units and more extensive services. The 
potential for these developments to score higher is offset by the 
difficult economics of the transaction. The scoring differential 
has been available in past years and has not disproportionately 
impacted the allocation of credits to Supportive Housing devel-
opments on a statewide basis, however staff recommended sev-
eral changes to limit this differential in combination with other 
scoring items. Staff will continue to monitor these numbers and 
may propose revisions in future QAPs if warranted based on the 
data. In response to commenter (8), (45) and the suggestion re-
garding limitation of supportive housing developments, staff be-
lieved the changes proposed would have a significant impact on 
the effect of the overall scoring without providing a reasonable 
opportunity for public comment and, as a result, would not be 
considered a natural outgrowth of the rule. 

SUPPLEMENT STAFF RESPONSE: In order to fully implement 
proposed changes under paragraph 4 (relating to the Opportu-
nity Index) staff recommended a clerical change to allow access 
to the points under the Rent Levels scoring item for an appli-
cation receiving at least 5 points under the opportunity index 
rather than the 5 or 7 points identified in the published draft. The 
change is as follows: "(A) At least 20 percent of all low-income 
Units at 30 percent or less of AMGI for Supportive Housing De-
velopments proposed by a Qualified Nonprofit or for Develop-
ments participating in the City of Houston's Permanent Support-
ive Housing ("HPSH") program. A Development participating in 
the HPSH program and electing points under this subparagraph 
must have applied for HPSH funds by the Full Application Deliv-
ery Date, must have a commitment of HPSH funds by Commit-
ment, must qualify for a minimum of five (5) points under para-
graph (4) of this subsection (relating to the Opportunity Index), 
and must not have more than 18 percent of the total Units re-
stricted for Persons with Special Needs as defined under para-
graph (7) of this subsection (relating to Tenant Populations with 
Special Housing Needs) (13 points);" 

BOARD RESPONSE: At the Board meeting staff recognized 
that a similar change needed to be made to the Tenant Services 
scoring item and recommended the following modification. The 
Board accepted Staff's recommendation. "(3) Tenant Services 
(§2306.6710(b)(1)(G) and §2306.6725(a)(1)) A Supportive 
Housing Development proposed by a Qualified Nonprofit or 
Developments participating in the HPSH program may qualify 
to receive up to eleven (11) points and all other Developments 
may receive up to ten (10) points. A Development participating 
in the HPSH program and electing eleven (11) points under 
this paragraph must have applied for HPSH funds by the Full 
Application Delivery Date, must have a commitment of HPSH 
funds by Commitment, must qualify for a minimum of five (5) 
points under paragraph (4) of this subsection, and must not 
have more than 18 percent of the total Units restricted for 
Persons with Special Needs as defined under paragraph (7) of 
this subsection...." 

13. §11.9(c)(4) - Selection Criteria - Opportunity Index (3), (4), 
(7), (20), (21), (25), (29), (30), (31), (32), (38), (39), (45), (48), 
(49), (50) 

COMMENT SUMMARY: Commenter (3), (31), (36) requested 
the median Index 1 score in this scoring item be changed from 
77 to 76 for consistency with the 2015 data released by TEA. 
Commenter (31), (36) further elaborated that, while in previous 
years the statewide median of 77 was applicable to both elemen-
tary and all schools combined, the 2015 data released reflecting 
a score of 76 was specific to the elementary school statewide 
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median. The fact that this scoring item, according to commenter 
(31), (36) is directly tied to elementary schools, it justifies the 
modification to the score of 76. Moreover, commenter (3), (29), 
(30), (49) requested the poverty rate in this scoring item be in-
creased to 20% for all areas outside of Region 11 where the 
poverty rate should remain at 35%. Commenter (3), (29), (30), 
(49) suggested that such small change will add approximately 
4.3% more census tracts, which they asserted to still be first and 
second quartile census tracts, to that of high opportunity which 
will promote further de-concentration of awards. Furthermore, 
as asserted by commenter (3), (29), (30) this modification will 
help alleviate the issue that preservation properties are part of 
the poverty rate thus making their own communities non-com-
petitive. Commenter (29) further added that in large urban ar-
eas a specific census tract may be experiencing an increase in 
income levels; however, it may take time for the decrease in 
poverty rate to be seen. Commenter (30) indicated that while 
they agreed with the change providing opportunities in second 
quartile tracts, they do not agree that such areas should be a 
point less than the first quartile areas with the added require-
ment of the elementary school having received at least one dis-
tinction. Commenter (30) believed that if this requirement is to 
be met for second quartile areas, then such areas should have 
the same point value as the first quartile tracts. To achieve this, 
commenter (30) offered the following modification: "(i) The De-
velopment is located in a census tract with income in the top two 
quartiles of median household income for the county or MSA as 
applicable. If the Development Site is located in the top quar-
tile, is in the attendance zone of an elementary school that has a 
Met Standard rating and has achieved a 77 or greater on index 
1 of the performance index, related to school; or if the Devel-
opment is located in the second quartile, is in the attendance 
zone of an elementary school that has a Met Standard rating, 
achieved a 77 or greater on index 1, and has earned at least 
one distinction designation by TEA (7 points); (ii) The Develop-
ment Site is located in a census tract with income in the sec-
ond quartile of median household income for the county or MSA 
as applicable, and the Development Site is in the attendance 
zone of an elementary school that has a Met Standard rating, 
has achieved a 77 or greater on index 1 of the performance in-
dex, related to student achievement (6 points); (iii) The Devel-
opment Site is located in a census tract with income in the top 
quartile of median household income for the county or MSA as 
applicable (5 points); (iv) The Development Site is located in a 
census tract in the top two quartiles of median household income 
for the county or MSA as applicable (3 points)." Similarly, com-
menter (48) asserted that by adding a 6 point scoring item for an 
elementary school based on its one earned distinction essen-
tially gives bonus points only to second quartile sites whereas 
top quartile sites are not able to get similar bonus points. The 
new scoring option does not, according to commenter (48), open 
new census tracts for competition because the existing scoring 
criteria still rewards sites with a 77 or greater rating based on 
quartile without the added bonus points only to second quartile 
sites. Commenter (48) stated the same bonus points should be 
allowed for both first and second quartile sites if the elementary 
school has at least one designation and recommended that for 
a site within a first quartile could achieve 8 points and a second 
quartile could achieve 6 points; otherwise, the points for one star 
of distinction should be removed. Commenter (48) expressed 
support for maintaining the minimum rating of 77 for this scoring 
item. Commenter (50) expressed support for adding a point cat-
egory for sites located in second quartile tracts with exceptionally 
well performing schools and believed that second quartile tracts 

provide equal opportunity to that of first quartile tracts, especially 
when the schools are exceptional. Commenter (45) expressed 
concern over deletion of the sentence in subparagraph (C) of this 
section that addressed the issue of choice programs, and stated 
that in districts with these programs the district rating should be 
used. According to commenter (45) it is inappropriate to assume 
that the closest school is the one the students will most likely at-
tend and that it is possible that a school that is closest might be 
across a major highway and not be the logical choice, with re-
spect to either school rating or transportation. Commenter (45) 
suggested the following modification: "...In districts with "choice" 
programs, where students can select one or more schools in the 
district that they wish to attend, an Applicant may use the district 
rating..." 

Commenter (45) expressed opposition to the use of distinction 
designations by TEA because of the methodology behind the dis-
tinctions, which based on the TEA manual, are determined after 
schools are put in comparison groups with schools across the 
state and such groups can vary greatly in size. Commenter (45) 
believed this is not an accurate reflection of a school's general 
performance because the "worst of the best" might earn a dis-
tinction while the "best of the worst" might not. Commenter (45) 
maintained that the Opportunity Index is appropriately designed 
to compare one part of the MSA to another, not to compare a 
census tract in Spring to one in McAllen, and they believed using 
the distinction designation violates this concept. If a 6 point scor-
ing option is desired by the Department, it could be achieved by 
introducing a new factor or simply compressing the scoring, not 
be arbitrarily adjusting the thresholds for either income, poverty 
rate, or school ratings and suggested that proximity to commu-
nity assets, which has been presented as a priority by the De-
partment, could be included in this scoring item without under-
mining the policy objective of the index itself. To achieve this, 
commenter (45) recommended one of the following options: "(i) 
The Development Site is located in a census tract with income 
in the top quartile of median household income for the county 
or MSA as applicable, and the Development Site is in the atten-
dance zone of an elementary school that has a Met Standard 
rating and has achieved a 77 or greater on index 1 of the perfor-
mance index, related to student achievement (7 points); (ii) The 
Development Site is located in a census tract with income in the 
second quartile of median household income for the county or 
MSA as applicable, and the Development Site is in the atten-
dance zone of an elementary school that has a Met Standard 
rating, and has achieved a 77 or greater on index 1 of the perfor-
mance index, related to student achievement(6 points); (iii) The 
Development Site is located in a census tract with income in the 
second quartile of median household income for the county or 
MSA as applicable, and the Development Site is in the atten-
dance zone of an elementary school that has a Met Standard 
rating and has achieved a 77 or greater on index 1 of the per-
formance index, related to student achievement (4 points); (iv) 
The Development Site is located in a census tract with income in 
the top two quartiles of median household income for the county 
or MSA as applicable (2 points)." The other option, according 
to commenter (45) could be the following: "(i) The Development 
Site is located in a census tract with income in the top quartile 
of median household income for the county or MSA as appli-
cable, and the Development Site is in the attendance zone of 
an elementary school that has a Met Standard rating and has 
achieved a 77 or greater on index 1 of the performance index, 
related to student achievement (7 points); (ii) The Development 
Site is located in a census tract with income in the second quar-
tile of median household income for the county or MSA as appli-
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cable, and the Development Site is in the attendance zone of an 
elementary school that has a Met Standard rating, has achieved 
a 77 or greater on index 1 of the performance index, related to 
student achievement, and has earned at least one distinction 
designation by TEA (6 points); (iii) The Development Site is lo-
cated in a census tract with income in the second quartile of me-
dian household income for the county or MSA as applicable, and 
the Development Site is in the attendance zone of an elemen-
tary school that has a Met Standard rating and has achieved a 
77 or greater on index 1 of the performance index, related to 
student achievement, and is within three miles of a full service 
grocery store, pharmacy, and urgent care facility (6 points); (iv) 
The Development Site is located in a census tract with income 
in the top quartile of median household income for the county 
or MSA as applicable (3 points); or (v) The Development Site 
is located in a census tract with income in the top two quartiles 
of median household income for the county or MSA as applica-
ble (1 point)." Commenter (25) expressed that the points under 
this scoring item forces development in suburban neighborhoods 
that are not conducive to the target population. Specifically, com-
menter (25) indicated that in working with the homeless pop-
ulation, they incorporate the adjacent neighborhood in offering 
services and working with the local schools to provide tutoring. 
When forced to develop in suburban communities, commenter 
(25) believed the resources they are able to provide are being 
taken away from the most vulnerable citizens and therefore rec-
ommended that community revitalization points be weighed just 
as much as opportunity index points. As it relates to the Rural 
Opportunity Index, commenter (3) recommended the following 
be added to clause (i) to provide clarification on "services spe-
cific to a senior population". Commenter (49) agreed and rec-
ommended "other senior appropriate services as evidenced by 
the applicant" also be added. "Free or donation based hot meal 
service for a minimum of once daily 5 days a week (either deliv-
ered on site or offered off-site; Access to primary health care in-
cluding partnerships for on-site services, urgent care clinics that 
accept Medicaid/Medicare, primary care doctor's offices that ac-
cept Medicaid/Medicare, ERs and Hospitals." Commenter (45) 
disagreed with elderly developments having access to points for 
being in proximity to "services specific to a senior population" 
as well as being in proximity to a senior center and suggested 
deleting one or the other. Commenter (7) requested deleting 
the point qualifiers for first and second quartiles for existing ru-
ral properties in the set-asides since they have fixed locations 
and cannot be moved and further requested a tiered point sys-
tem for first and second quartiles and third and fourth quartiles. 
With respect to the services identified in the scoring item, com-
menter (7) stated that USDA Rural Development does not permit 
the use of rent proceeds for on-site or off-site services; there-
fore, requiring such will create a financial challenge for the prop-
erty. In lieu of the services, commenter (7) suggested that such 
developments be allowed to add upgrades such as accessibil-
ity, laundry room, community room or upgrades to unit ameni-
ties. The proximity to the community assets in this scoring item 
should be increased from 1.5 miles to 3 miles according to com-
menter (7) to provide consideration for those existing units that 
cannot be moved. Commenter (20) asserted there was an in-
consistency with requiring an Index 1 score of 77 for the middle 
or high school in rural region 11 while §11.9(c)(5) relating to Edu-
cational Excellence requires an Index 1 score of 70. As a result, 
commenter (20) recommended the following modification to this 
scoring item: "(B) For Developments located in a Rural Area, 
an Application may qualify to receive up to seven (7) cumulative 
points based on median income of the area and/or proximity to 

the essential community assets as reflected in clauses (i) - (vi) 
of this subparagraph if the Development Site is located within 
a census tract that has a poverty rate below 15 percent for In-
dividuals (35 percent for regions 11 and 13) or within a census 
tract with income in the top or second quartile of median house-
hold income for the county or MSA as applicable or within the 
attendance zone of an elementary school that has a Met Stan-
dard rating and has achieved a 77 or greater on index 1 of the 
performance index, related to student achievement. (i) Except 
for an Elderly Limitation Development, the Development Site is 
located within the attendance zone (or in the case of a choice 
district the closest) of an elementary, middle, or high school that 
has achieved the performance standards stated in subparagraph 
(B) (For Developments in Region 11, the middle school or high 
school must achieve an index 1 score of at least 70 to be eligi-
ble for these points); or for Elderly Developments, the Develop-
ment Site has access to services specific to a senior population 
within 2 miles. (Note that if the school is more than 2 miles from 
the Development Site, free transportation must be provided by 
the school district in order to qualify for points. For purposes of 
this subparagraph only, any school, regardless of the number 
of grades served, can count towards points; however, schools 
without ratings, unless paired with another appropriately rated 
school will not be considered.) (3 points);" Commenter (4) ex-
pressed concern over the changes to Rural Opportunity Index, 
making it more difficult to obtain the points. Specifically, com-
menter (4) contended that there is no "choice" for a child to attend 
one school over another which implies that under subparagraph 
(B) there is no choice involved in attending a school that has an 
index 1 score of 77 or greater. Moreover, commenter (4) main-
tained that if this scoring item is about distances to commonly 
utilized or required facilities, and since a family does not have a 
choice in the rating of the school they may attend, the proposed 
language does not make sense. Commenter (4) asserted that 
the 2015 language regarding the Met Standard rating makes the 
most sense and has the most value to families in that the school 
the child will attend is close to the development. Commenter (4) 
also stated the inconsistency with having two senior center-type 
scoring items worth various points - i.e. 3 points under clause (i) 
and 2 points under clause (v) of this subparagraph. Commenter 
(4) emphasized that an elderly application in a rural area that can 
achieve points for a day care center does not make sense con-
sidering they can at least use the school's grounds for walking 
or exercise. To address these concerns, commenter (4) recom-
mended the changes as reflected below. Commenter (21) ex-
pressed similar objections to substituting proximity to senior ser-
vices for schools in rural regions for elderly developments and 
further elaborated that schools are a key community asset, pro-
viding volunteer opportunities for seniors, open space for recre-
ation, fitness, social interaction and places to gather, hold com-
munity meetings and even vote. Commenter (21) proposed the 
same modifications to that of commenter (4): "(i) The Develop-
ment Site is located within the attendance zone (or in the case 
of a choice district the closest) and within 1.5 miles of an ele-
mentary, middle, or high school with a Met Standard rating For 
purposes of this subparagraph only, any school, regardless of 
the number of grades served, can count towards points; how-
ever, schools without ratings, unless paired with another appro-
priately rated school will not be considered.) (3 points);" Com-
menter (39) recommended that for rural areas, points and re-
quirements for sites to be located within a first or second quartile 
census tract be removed and maintained that a large number 
of cities are located within a third or fourth quartile, surrounded 
by a first or second quartile census tract on the outskirts of town. 
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Commenter (32) recommended paragraph (A) be consistent with 
paragraph (B) under this scoring item by substituting "the Devel-
opment Site has access to services specific to a senior popula-
tion within 1 mile" for the "school attendance zone" criteria. As 
proposed, commenter (32) maintained that it encourages devel-
opers to substitute elderly-only developments for family devel-
opments in high opportunity areas with access to good schools. 
Commenter (45) requested clarification regarding sites located 
in districts with choice programs and stated the proposed lan-
guage indicates that the closest school, regardless of distance 
to the site, must have the index 1 score of 77 under clause (i); 
however, this seems inconsistent with the concept of the rural 
opportunity index which requires one threshold that does not in-
volve proximity to the services or community assets and then a 
second criteria which does require such proximity. Commenter 
(45) believed this to be redundant considering the first thresh-
old for points and further suggested that either the requirement 
for the points be proximity to the elementary school or in the 
attendance zone of a highly rated middle or high school. Com-
menter (38) urged the Department to balance point incentives 
for investing in high opportunity areas and the preservation and 
rehabilitation of existing multifamily housing in a way that makes 
sense for Texas. Commenter (91) recommended the following 
subparagraph be added to this scoring item: "(D) For At-Risk De-
velopments, if the proposed Development Site is located within 
a 1.0 mile radius area containing jobs earning up to $3,333 of at 
least 10 times the number of HTC units as reported by the US 
Census On the Map, an Application may qualify to receive up to 
seven (7) points." 

STAFF RESPONSE: As it relates to comments received on the 
Urban Opportunity Index, in response to commenter (3), (31), 
(36), the index 1 score of 77, since the inception of the scoring 
item, has been based on the statewide median of all schools, 
which has also been the statewide median for elementary 
schools over the past few years. While staff acknowledged the 
statewide median for elementary schools has been updated to 
reflect an index 1 score of 76, staff did not believe the score 
should be adjusted, since the statewide median for all schools 
remains at 77. In response to commenters (3), (29), (30), (49) 
that recommended an increase to the poverty rate threshold 
to 20% in order to promote de-concentration of awards, staff 
believed that the current 15% maximum poverty rate contin-
ues to be appropriate. The 15% rate has not resulted in a 
concentration of awards in previous cycles, and it continues to 
support developments in high opportunity areas. In response to 
commenters (30), (45) and (48), staff believed that a distinction 
designation indicates that students in the attendance zone of the 
elementary school will be able to access important educational 
opportunities, such that the scoring criteria is warranted. In re-
sponse to commenter (45), districts that have choice programs 
that allow students to attend higher performing schools do not 
necessarily provide transportation to such schools. As such, 
while a student can attend the school of their choice they are 
most likely to attend the school in their neighborhood. Sites 
near poor performing schools should not receive the benefit of a 
high performing district rating. In response to commenters (45) 
and (20), the proposed changes to the scoring structure are of 
a magnitude that would require re-publication and a necessary 
opportunity for additional public comment. In response to com-
menter (32) staff agreed that an Elderly Development should 
be able to either score points for proximity to a high performing 
school or access to services specific to seniors, staff made 
the following change: "(i) The Development Site is located 
in a census tract with income in the top quartile of median 

household income for the county or MSA as applicable, and the 
Development Site is in the attendance zone of an elementary 
school that has a Met Standard rating and has achieved a 77 or 
greater on index 1 of the performance index, related to student 
achievement; or for Elderly Developments, the Development 
Site has access to services specific to a senior population within 
2 miles. (7 points)." Staff appreciated the support expressed by 
commenter (50). 

As it relates to the Rural Opportunity Index, in response to 
commenters (3) (45), and (49), staff believed that "services 
specific to a senior population" is appropriately descriptive, 
and that addition of the suggested language would create 
unnecessary limitation. Further, "services specific to a senior 
population" may provide in-home support or other types of ser-
vices senior centers do not provide. In response to commenter 
(7) the proposed changes to the scoring structure are of a 
magnitude that would require republication and an opportunity 
for additional public comment. In response to commenter 
(20), staff believed that making the suggested change would 
create an inconsistency with points allowed under the Urban 
Opportunity Index. In response to commenter (4), (45) districts 
that have choice programs that allow students to attend higher 
performing schools do not necessarily provide transportation to 
such schools. As such, while a student can attend the school 
of their choice they are most likely to attend the school in their 
neighborhood. Sites near poor performing schools should not 
receive the benefit of a high performing district rating. Staff 
believed the parenthetical regarding the closest choice district 
school is redundant with subparagraph (C) and therefore can 
be removed. In response to commenter (4), staff believed that 
"services specific to a senior population" may provide in-home 
support or other types of services senior centers do not provide, 
and is therefore worthy of the additional point. Further, because 
Elderly Preference developments are required to accept families 
with children, the inclusion of proximity to licensed child care 
is appropriate. However to make the language consistent with 
the proposed Urban Opportunity Area language which allows 
Elderly Developments to either score points for proximity to a 
high performing school or access to services specific to seniors, 
staff made the following change: "(i) The Development Site is 
located within the attendance zone of an elementary, middle, 
or high school that has achieved the performance standards 
stated in subparagraph (B) or for Elderly Developments, the 
Development Site has access to services specific to a senior 
population within 2 miles. (Note that if the school is more than 
2 miles from the Development Site, free transportation must 
be provided by the school district in order to qualify for points. 
For purposes of this subparagraph only, any school, regardless 
of the number of grades served, can count towards points; 
however, schools without ratings, unless paired with another 
appropriately rated school will not be considered) (3 points.)" 
In response to commenters (32), (39) the proposed changes 
to the scoring structure are of a magnitude that would require 
republication and an opportunity for additional public comment. 
In response to commenter (38) staff believed the proposed rules 
take into consideration preservation initiatives and provides 
incentives where appropriate. In response to commenter (91) 
the suggested change would be a significant modification in 
numerous areas of the rules associated with the evaluation 
process not identified by the general comment expressed. 

BOARD RESPONSE: At the Board meeting, staff recommended 
a change that eliminated the potential combination with 11 points 
for Tenant Services to exceed the 12 points for Cost of Develop-
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ment per Square Foot scoring item which statutorily must have 
a higher prioritized score. Other service references in the Rural 
Opportunity Index are not being changed because they refer to 
proximity to facilities rather than the provision of services. The 
recommended language is below. The Board accepted Staff's 
recommendation. "(4) Opportunity Index. (A) (i) The Develop-
ment Site is located in a census tract with income in the top quar-
tile of median household income for the county or MSA as ap-
plicable, and the Development Site is in the attendance zone of 
an elementary school that has a Met Standard rating and has 
achieved a 77 or greater on index 1 of the performance index, 
related to student achievement (7 points);...(B)(i) The Develop-
ment Site is located within the attendance zone of an elementary, 
middle, or high school that has achieved the performance stan-
dards stated in subparagraph (B). (Note that if the school is more 
than 2 miles from the Development Site, free transportation must 
be provided by the school district in order to qualify for points. 
For purposes of this subparagraph only, any school, regardless 
of the number of grades served, can count towards points; how-
ever, schools without ratings, unless paired with another appro-
priately rated school will not be considered.) (3 points);.." The 
Board accepted staff's recommendation. 

14. §11.9(c)(5) - Selection Criteria - Educational Excellence (1), 
(3), (4), (7), (11), (12), (13), (14), (15), (16), (17), (18), (23), (25), 
(31), (32), (45), (48), (49), (89) 

COMMENT SUMMARY: Commenter (3) recommended the fol-
lowing changes to this scoring item indicating that while it is dif-
ficult to find sites where all three schools achieve the index 1 
score of 77, this proposed modification would create more vari-
ation in scoring in at least achieving partial points. "(A) The De-
velopment Site is within the attendance zone of an elementary 
school, a middle school and a high school with a Met Standard 
rating and an Index 1 score of at least 77 For Developments 
in Region 11, the middle school and high school must achieve 
an Index 1 score of at least 70 to be eligible for these points (5 
points); (B) The Development Site is within the attendance zone 
of any two of the following three schools (an elementary school, 
a middle school, and a high school) with a Met Standard rating 
and an Index 1 score of at least 77. For Developments in Region 
11, the middle school and high school must achieve an Index 1 
of at least 70 to be eligible for these points; (3 points) or (C) The 
Development Site is within the attendance zone of an elemen-
tary school, a middle school and a high school either all with a 
Met Standard rating or any one of the three schools with Met 
Standard rating and an Index 1 score of at least 77. For Devel-
opments in Region 11, the middle school and high school must 
achieve an Index 1 score of at least 70 to be eligible for these 
points. (2 points) Commenter (7) suggested there be a consider-
ation for acceptable mitigation for schools that have not achieved 
the Met Standard rating in rural areas and specifically suggested 
an approved work-out plan be allowed and worth 2 points. Com-
menter (11), (12), (13), (14), (15), (16), (17), (18) recommended 
At-Risk developments with Choice Neighborhood funding be al-
lowed points under this scoring item regardless of their actual 
school scores. Commenter (11), (12), (13), (14), (15), (16), (17), 
(18) asserted that in order to be designated a Choice Neighbor-
hood, a housing authority must have demonstrated that the tar-
geted community needs assistance in areas that include hous-
ing, education and social services and has developed a com-
munity drive transformation plan that addresses those needs. 
Moreover, the Choice Neighborhood Initiative is a partnership 
among several federal agencies that supports locally driven so-
lutions for transforming distressed neighborhoods. Commenter 

(11), (12), (13), (14), (15), (16), (17), (18) suggested this scor-
ing item be revised to allow applications that qualify under the 
At-Risk set-aside, that have a nationally recognized educational 
initiative in place and/or receive funding from Choice Neighbor-
hood receive 3 points, regardless of the school rankings and 
scores. Commenter (25) recommended the points under this 
scoring item should not be limited to points under the opportu-
nity index and that such change would allow supportive housing 
developers to continue to work in the urban core, collaborating 
with local communities to revive neighborhoods. Commenter (4), 
(48) suggested that the 3 points allowed for a site that has all Met 
Standard schools effectively de-values a site that has all schools 
that are Met Standard and have an index 1 score of 77 or greater, 
which allows for 5 points. Commenter (4) stated that less than 
8% of schools have an Improvement Required rating, with many 
of those schools being clustered in one district. Commenter (4) 
contended that points should not be awarded for a rating that 
has been achieved for 92% of all rated schools and that to keep 
this scoring item meaningful the following modification should 
be made: "(B) The Development Site is within the attendance 
zone of an elementary school and either a middle school or high 
school with a Met Standard rating and an Index 1 score of at least 
77 (or 70 for Region 11) or within the attendance zone of a middle 
and high school with a Met Standard rating and an Index 1 score 
of at least 77 (or 70 for Region 11) (3 points.)" Commenter (48) 
recommended the following modifications to this scoring item to 
create a scoring benefit for high opportunity locations with 2 of 
3 schools that have a 77 or better rating: (5 points) - all three 
schools (elementary, middle, and high school) met 77 (or 70 for 
Region 11 and 13); (3 points) - two of three schools (elemen-
tary, middle, and high school) met 77 (or 70 for Region 11 and 
13); (1 point) - all three schools Met Standard. Based on similar 
recommendations regarding the index 1 score of 76 to the Op-
portunity Index scoring item, commenter (31) recommended the 
index 1 score specific to elementary schools within this scoring 
item be modified to reflect the same. However, commenter (31) 
recommended the index 1 score for middle and high schools re-
main at 77 for this scoring item. Proposed modified language 
from commenter (31): "(A) The Development Site is within the 
attendance zone of an elementary school with a Met Standard 
rating and an Index 1 score of at least 76, and a middle school 
and a high school with a Met Standard rating and an Index 1 
score of at least 77 For Developments in Region 11, the mid-
dle school and high school must achieve an Index 1 score of at 
least 70 to be eligible for these points (5 points); or.." Commenter 
(89) believed points under this scoring item should be awarded 
to charter schools that are being developed as part of a holistic 
approach to neighborhood revitalization. To qualify for the points 
the children living at the proposed development must be able to 
attend the charter school and that the district rating should be 
allowed to be used on the basis that the charter school may not 
yet offer and therefore not have data on all grades that will be in 
place when the development is placed in service. Commenter 
(89) also expressed concern that senior developments are still 
eligible to receive 5 points under this scoring item which means 
they would forgo the 3 points available under Aging in Place and 
will likely not incorporate design and service features specific to 
the target population. As a result, senior developments will con-
tinue to be built in areas with good schools because they are 
considered more acceptable to those communities. Commenter 
(45) expressed the same concern in this scoring item as in Op-
portunity Index over deletion of the sentence that addressed the 
issue of choice programs and suggested the modification below. 
Moreover, commenter (45) believed that using the district rating 
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in cases with district-wide enrollment is more appropriate than 
using the rating of the nearest school since there is no guar-
antee that the tenants will attend the nearest school. "...In dis-
tricts with "choice" programs, where students can select one or 
more schools in the district that they wish to attend, an Appli-
cant may use the district rating...". Commenter (45) objected to 
awarding 3 points for developments located in the attendance 
zones of schools that only have a Met Standard rating on the 
basis that it is not in line with the concept of the scoring item 
and would only serve to severely dilute its impact. Commenter 
(45) recommended the following changes: "... An Application 
may qualify to receive up to four (4) points for a Development 
Site located within the attendance zones of public schools that 
have achieved a 77 or greater on index 1 of the performance 
index, related to student achievement, by the Texas Education 
Agency, provided that the schools also have a Met Standard rat-
ing. Points will be awarded as described in subparagraphs (A) 
and (C) of this paragraph. An attendance zone does not include 
schools with district-wide possibility of enrollment or no defined 
attendance zones, sometimes known as magnet schools. How-
ever, in districts with district-wide enrollment an Applicant may 
use the rating of the closest elementary, middle, or high schools, 
respectively, which may possibly be attended by the tenants. In 
districts with "choice" programs, where students can select one 
or more schools in the district that they wish to attend, an Ap-
plicant may use the district rating.... (A) The Development Site 
is within the attendance zone of an elementary school, a middle 
school and a high school with the appropriate rating. For Devel-
opments in Region 11, the middle school and high school must 
achieve an Index 1 score of at least 70 to be eligible for these 
points (4 points); or (B) The Development Site is within the atten-
dance zone of an elementary school, and either a middle or high 
school with the appropriate rating. For Developments in Region 
11, the middle or high school must achieve an index 1 score of 
at least 70 to be eligible for these points. (2 points) (C) The De-
velopment Site is within the attendance zone of a middle school 
and high school with the appropriate rating. For Developments 
in Region 11, the middle school and high school must achieve 
an Index 1 score of at least 70 to be eligible for these points (2 
points)." Commenters (1), (23), (32), (49) all commented regard-
ing Aging in Place points for Supportive Housing or single-room 
occupancy Developments. They implied a need for parity be-
tween developments choosing Aging in Place points and those 
electing Educational Excellence points and that selection of such 
points should be mutually exclusive. Commenter (45) also com-
mented on the parity intent between Aging in Place points and 
Educational Excellence points in order to maintain scoring parity 
between Elderly and General Developments. 

STAFF RESPONSE: In response to commenters (7), (11), (12), 
(13), (14), (15), (16), (17), and (18) staff believed that the Met 
Standard rating is an appropriate criterion for schools, as more 
than 94% of districts and more than 84% of campuses across 
the state have met this level. While mitigation efforts and other 
initiatives are to be applauded, there is no assurance that they 
will be successful within the relatively short period between ap-
plication and occupancy of a development. In response to com-
menters (1), (23), (32), (45), and (49) regarding parity in points 
achievable for Aging in Place and Educational Excellence, staff 
had also considered recent legislation regarding parity between 
Elderly and general population Developments in recommend-
ing that Supportive Housing Developments be limited to two (2) 
points under Educational Excellence. This limitation would al-
low parity between a Supportive Housing general population De-
velopment and an Elderly Development. Staff will further be 

proposing an alternative two (2) points under Aging in Place 
for Supportive Housing Developments which are also HOPA El-
derly Limitation restricted. In response to commenter (3), (4), 
(45), (48) staff agreed that there should be more levels of dif-
ferentiation for distinction by location. Staff proposed the follow-
ing change: "(5) Educational Excellence. Except for Supportive 
Housing Developments, an Application may qualify to receive up 
to five (5) points for a Development Site located within the atten-
dance zones of public schools meeting the criteria as described 
in subparagraphs (A) - (C) of this paragraph, as determined by 
the Texas Education Agency. A Supportive Housing Develop-
ment may qualify to receive no more than two (2) points for a 
Development Site located within the attendance zones of pub-
lic schools meeting the criteria as described in subparagraphs 
(A) - (C) of this paragraph, as determined by the Texas Edu-
cation Agency. An attendance zone does not include schools 
with district-wide possibility of enrollment or no defined atten-
dance zones, sometimes known as magnet schools. However, 
in districts with district-wide enrollment an Applicant may use the 
rating of the closest elementary, middle, or high schools, respec-
tively, which may possibly be attended by the tenants. The ap-
plicable school rating will be the 2015 accountability rating as-
signed by the Texas Education Agency. School ratings will be 
determined by the school number, so that in the case where a 
new school is formed or named or consolidated with another 
school but is considered to have the same number that rating 
will be used. A school that has never been rated by the Texas 
Education Agency will use the district rating. If a school is con-
figured to serve grades that do not align with the Texas Educa-
tion Agency's conventions for defining elementary schools (typi-
cally grades K-5 or K-6), middle schools (typically grades 6-8 or 
7-8) and high schools (typically grades 9-12), the school will be 
considered to have the lower of the ratings of the schools that 
would be combined to meet those conventions. In determining 
the ratings for all three levels of schools, ratings for all grades 
K-12 must be included, meaning that two or more schools' rat-
ings may be combined. For example, in the case of an ele-
mentary school which serves grades K-4 and an intermediate 
school that serves grades 5-6, the elementary school rating will 
be the lower of those two schools' ratings. Also, in the case of 
a 9th grade center and a high school that serves grades 10-12, 
the high school rating will be considered the lower of those two 
schools' ratings. Sixth grade centers will be considered as part 
of the middle school rating. (A) The Development Site is within 
the attendance zone of an elementary school, a middle school 
and a high school with a Met Standard rating and an Index 1 
score of at least 77. For Developments in Region 11, the mid-
dle school and high school must achieve an Index 1 score of 
at least 70 to be eligible for these points (5 points, or 2 points 
for a Supportive Housing Development); (B) The Development 
Site is within the attendance zone of any two of the following 
three schools (an elementary school, a middle school, and a high 
school) with a Met Standard rating and an Index 1 score of at 
least 77. For Developments in Region 11, the middle school and 
high school must achieve an Index 1 score of at least 70 to be 
eligible for these points; (3 points, or 2 points for a Supportive 
Housing Development); or (C) The Development Site is within 
the attendance zone of an elementary school, a middle school 
and a high school either all with a Met Standard rating or any 
one of the three schools with Met Standard rating and an Index 
1 score of at least 77. For Developments in Region 11, the mid-
dle school and high school must achieve an Index 1 score of at 
least 70 to be eligible for these points. (1 point)" In response to 
commenter (11), (12), (13), (14), (15), (16), (17), (18) staff recog-
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nized that the initiatives create potential for future improvement 
to the schools, however the purpose of this scoring criteria is to 
recognize the current rating of schools. 

BOARD RESPONSE: At the Board meeting, staff recommended 
a change to clarify and amend one of the changes made as a 
result of public comment to limit a Supportive Housing Devel-
opment to just two (2) of the five (5) points potentially available 
for Educational Excellence. As discussed in the reasoned re-
sponse the cap on these points offsets the three point advantage 
Supportive housing developments receive for Rent Levels (pro-
posed 10 TAC §11.9(c)(2)) and Tenant Services (proposed 10 
TAC §11.9(c)(3)). The Board accepted Staff's recommendation. 

15. §11.9(c)(6) - Selection Criteria - Underserved Area (3), (4), 
(5), (7), (20), (21), (28), (31), (32), (33), (34), (36), (40), (45), 
(48), (49), (50) 

COMMENT SUMMARY: Commenter (4) expressed support un-
der the colonia option within this scoring item and further indi-
cated such changes help to remove the ambiguity and subjec-
tivity. Commenter (32) expressed similar support and indicated 
that the proposed changes strike an appropriate balance be-
tween giving preference to high opportunity areas and providing 
infrastructure needs of colonias. With respect to the econom-
ically distressed areas ("EDA") option within this scoring item, 
commenter (4) proposed that this remain at 2 points (instead 
of 1 point) for those developments in EDA areas that do not 
have an existing HTC development. Commenter (3) proposed 
the following revisions to this scoring item; while commenter 
(31), (36) expressed similar changes to subparagraph (C): "(C) 
A Place, or if outside of the boundaries of any Place, a county 
that has never received a competitive tax credit allocation or 
a 4 percent non-competitive tax credit allocation for the same 
population type which remains an active tax credit development 
(2 points); (D) For Rural Areas only, a census tract that has 
never received a competitive tax credit allocation or a 4 per-
cent non-competitive tax credit allocation for the same popula-
tion type which remains an active tax credit development serving 
the same Target Population (2 points); (E) A census tract that 
has not received a competitive tax credit allocation or a 4 per-
cent non-competitive tax credit allocation for the same popula-
tion type which remains an active tax credit development serving 
the same Target Population within the past 10 years (1 point);" 
Commenter (4) expressed support for the current language un-
der subparagraph (C) and maintained that there is already an 
option in this scoring item for a census tract that does not have 
a same-population development in 10 years. Commenter (4) 
expressed support for subparagraph (D) relating to rural areas 
underserved by HTC developments; specifically that there are 
fewer rural towns with even fewer census tract options compared 
to urban areas. Commenter (5) recommended the option under 
subparagraph (E) be deleted on the basis that it offers no benefit 
and its real effect is that it makes traditional underserved areas 
lose part of its advantage. Commenter (5) asserted the option 
is too easy since most census tracts would fall into this category 
thereby creating a free point. Commenter (32) believed that a 
lack of affordable housing should not qualify for a point in scoring 
and further illustrated that the 50 census tracts with zero housing 
units of any type would qualify for these points. Commenter (32) 
further recommended that this point should only be available to 
those proposing new construction that also qualifies under the 
Opportunity Index. Commenter (33) asserted that this scoring 
option puts a development in a census tract with no existing 
tax credits at a one point disadvantage. Based on supplemen-
tal information provided by commenter (33), census tracts with 

properties awarded in 1994, 1998 and 2001 would have a one 
point advantage to the surrounding census tracts that have none 
which does not, according to commenter (33) meet the spirit of 
an underserved area. Commenter (33) provided the following 
modification: "(E) A Place, or if outside the boundaries of any 
Place, a County that currently does not have more than one (1) 
competitive tax credit allocation or a 4 percent non-competitive 
tax credit allocation awarded prior to 2001 (15 years) (1 point);" 
On the contrary, commenter (4), (21) expressed support for this 
option and commenter (21) recommended that, for consistency, 
the "year" column on the property inventory be used which in 
some instances is the year following the date in the "board ap-
proval" column. Commenter (5), (33) stated that subparagraph 
(F) is too vague and broad in its intentions because 5 miles is sig-
nificant and too wide, effectively creating a 10 mile circle around 
a development. Commenter (5) asserted that if the incentive is to 
be in an area of significant new growth then the incentive should 
be to be in the area, and thus recommended that the distance 
limitation be within one or two miles. Commenter (32) indicated 
that a 5-mile radius in an urban area would cover neighborhoods 
of a wide variety of quality and a 50-person facility would have 
a negligible impact on the economic opportunities available to 
the area's population. In smaller areas, a 50-person facility may 
represent a notable change in local conditions; however, com-
menter (32) expressed an opposition to the state choosing the 
placement of 30-year housing infrastructure by chasing after the 
recent employment activity of a single employer. Commenter 
(32) further added that other than wage level, there is no re-
striction on the type of business that qualifies a development for 
this point, and of additional concern is the lack of zoning in cer-
tain areas which could incentivize development near businesses 
unsuitable for a residential area. Commenter (32), (33) recom-
mended removing subparagraph (F) from this scoring item and 
commenter (33) suggested that this concept is better suited for 
community revitalization criteria once there is a consensus on 
definitive support material. Commenter (3), (5), (33), (45), (48) 
requested clarification regarding what documentation would be 
required to substantiate points under subparagraph (F) of this 
scoring item and if a definitive method by which to document 
compliance the provision cannot be identified then commenter 
(5), (33), (34), (40), (45), (48) suggested subparagraph (F) be 
deleted. Commenter (28) similarly expressed that a clear, reli-
able third party source needs to be identified for obtaining the 
data relating to subparagraph (F) and further stated that a letter 
from a city/county official can be subjective and a strong case 
for administrative review. Commenter (4), (31), (36) also recom-
mended this item be deleted since there does not seem to be 
a consistent objective data source to document the points and 
commenter (4) proposed that staff and the development com-
munity explore SBA and State incentive programs for consid-
eration in the 2017 QAP. Commenter (7), (20) suggested this 
item be expanded to include business expansion and addition 
of employees and space as reflected in the following modifica-
tion proposed by commenter (20): "(F) Within 5 miles of a new 
business that in the past two years has constructed a new facility 
and undergone initial hiring of its workforce or relocated to the 
area with an existing workforce employing 50 or more persons 
at or above the average median income for the population in 
which the Development is located (1 point); or." Commenter (7) 
further added that such change can be documented with con-
struction plans, or site acquisition and verification of business 
hires can be provided by the HR department of the expanding 
business. Commenter (3), (49) suggested the following modi-
fication as it relates to leased space: "(F) Within 5 miles of a 
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new business that in the past two years has constructed a new 
facility or leased new (and/or additional) office space and un-
dergone initial hiring of its workforce employing 50 or more per-
sons at or above the average median income for the population 
in which the Development is located (1 point); or." Commenter 
(21) asserted that the proposed language makes it impossible to 
verify, questioned whether expansion would count as a new fa-
cility, along with new buildings or an addition and further stated 
that there was no way to verify salary data. Commenter (21) 
offered the following modification to this item and further added 
that if such modification is not used then the item should be re-
moved: "(F) A site with a 10:1 or higher ratio of jobs earning the 
top tier of wages within 1 mile of the site compared to the num-
ber of HTC units, as evidenced by the U.S. Census Bureau's 
on the map tool (1 point); or" Commenter (50) expressed sup-
port for subparagraph (F) and further recommended the U.S. 
Census Bureau's On the Map tool be used to substantiate the 
scoring item. Commenter (4) indicated there was not a con-
sistent data source to use for subparagraph (G) and that con-
sidering the fact that some census tracts changed from 2000 
to 2010 there would not data available for some census tracts 
prior to the 2010 American Communities Survey ("ACS") data. 
Commenter (4), (34), (40) proposed that this subparagraph be 
deleted until more research can be done to identify a consis-
tent data source, unless, according to commenter (34), the De-
partment intends to publish such data within the Site Demo-
graphics Report. Commenter (28) inquired whether the Depart-
ment will require use of ACS data and if so, which data specifi-
cally. Commenter (21) stated that data is only available at the 
Place level and not the census tract level and further stated 
that by 2016 the 2000-2010 data is outdated. Commenter (21) 
indicated that the newest data sources that come closes to a 
10-year spread is 2013-2010 ACS data since 2003 numbers are 
not available; therefore, commenter (21) recommended the fol-
lowing modification: "(G) A Place which has experienced growth 
increases in excess of 120% of the Place population growth over 
the past 3 years as evidenced by American Community Survey 
2010 to 2013 data (1 point)." Commenter (31), (36) also indi-
cated that accurate information related to growth is not available 
at the census tract level and stated that Place level is a more 
appropriate indication of growth for a community as a whole and 
therefore recommended the following modification: "(G) A Place 
which has experienced growth increases in excess of 120% of 
the county population growth over the past 10 years (1 point)." 
Commenter (40) recommended that should items (F) and (G) 
remain in the QAP then the maximum point value for this item 
should be increased to 4 points on the basis that areas that were 
truly underserved, for example, a Place that has never had a 
tax credit development that also has a new employment center 
and has experienced exceptional growth could achieve the max-
imum points. Commenter (32) suggested subparagraph (G) be 
modified to reflect areas that are rapidly growing for the better, 
based on census tract poverty, census tract income and neigh-
borhood land values relative to a Place (Appraisal District) in 
addition to population growth. Commenter (32) recommended 
such growth points be awarded to those developments in ar-
eas that reflect a statistically significant improvement on two of 
the three aforementioned metrics over the decennial measure-
ment period. Commenter (32) questioned whether the 120% 
growth rate is a meaningful benchmark and requested clarifica-
tion on how it would be applied. Specifically, for a county with 
a 1% growth rate, 120% of the county growth rate is 1.2%. A 
census tract with a 1.21% growth rate, according to commenter 
(32), is hardly deserving of points for being in an underserved 

area. Commenter (32) recommended that a floor growth rate 
be included, should this option remain under this scoring item. 
Commenter (32) suggested ranking tracts by growth rate by the 
state service region and awarding these points to the top 10% 
tracts in each region, provided that they also meet the poverty, in-
come and land value metrics as previously described and have 
a large enough starting population base to make the percent-
age, for example 3,000 which is about 75th percentile tract in 
the state. Commenter (45) disagreed that high growth areas are 
equated with underserved areas but rather believed that an area 
is underserved with respect to the amount of affordable hous-
ing available. Commenter (45) contended that it's possible to 
have significant growth and also have a high concentration of 
affordable housing. Furthermore, high growth areas would al-
ready be more attractive to developers and unnecessary to in-
centivize further. Commenter (45) believed that high growth ar-
eas inside large MSAs that lack affordable housing should be in-
centivized and suggested that the same criteria used for rural de-
velopments be used for urban developments. Commenter (45) 
indicated that the administration of carrying out the proposed lan-
guage will be difficult and would result in multiple appeals and 
third party requests for administrative deficiencies. Commenter 
(45) suggested the following modifications to this scoring item: 
"(A) The Development Site is located wholly or partially within 
the boundaries of a colonia... (2 points); (B) An Economically 
Distressed Area (1 point); (C) A census tract that has never re-
ceived a competitive tax credit allocation or a 4 percent non-com-
petitive tax credit allocation for a Development that remains an 
active tax credit development serving the same Target Popula-
tion (2 points); (D) A census tract that has not received a com-
petitive tax credit allocation or a 4 percent non-competitive tax 
credit allocation for a Development that remains an active tax 
credit development serving the same Target Population within 
the past 10 years (1 point)." Commenter (50) expressed support 
for subparagraph (G) of this scoring item. 

STAFF RESPONSE: Staff appreciated the support expressed 
by commenter (4), (32) regarding colonia option. In response to 
commenter (4) on increasing the points associated with EDA's, 
staff believed that while the Department is required by statute 
to provide a point incentive for an EDA, increasing the point 
value further does not align with the goal of producing hous-
ing in high opportunity areas. In response to those commenters 
requesting option (C) be modified to consider those develop-
ments that are of the same population type, staff agreed and 
has made the change as recommended for consistency with op-
tions (D) and (E). In response to the varying comments asso-
ciated with options (F) and (G) relating to job growth and pop-
ulation growth, staff noted that these were included in the draft 
in response to public comment in September. After reviewing 
the comments provided and performing its own research into the 
options, staff recommended removing these from consideration 
under this scoring item. While it may be worth pursuing in future 
rule-making, staff was not been able identify a consistent, reli-
able data set regarding an appropriate distance, total number of 
jobs, or percentage of population growth in order to retain the 
scoring item for the 2016 application cycle. 

BOARD RESPONSE: At the Board meeting, staff proposed a 
clarification to this scoring item to ensure that a development 
would not be ineligible for the point if an existing tax credit de-
velopment less than 10 years old targeting a different population 
existed in the same census tract. The recommended modifica-
tion is as follows: "(6) Underserved Area. (E) A census tract 
that has not received a competitive tax credit allocation or a 4 
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percent non-competitive tax credit allocation for a Development 
serving the same Target Population that remains an active tax 
credit development or if it is serving the same Target Population 
then it has not received the allocation within the past 10 years (1 
point)." The Board accepted Staff's recommendation. 

16. §11.9(c)(7) - Selection Criteria - Tenant Populations with 
Special Housing Needs (3), (4), (7), (19), (21), (27), (28), (30), 
(31), (33), (36), (41), (45), (52), (53), (54), (92) 

COMMENT SUMMARY: Commenter (3), (31), (33), (36), (45), 
(92) requested subparagraph (A) under this scoring item that 
allows points for placing 811 units in existing developments be 
deleted with commenter (3), (33), (36), (92) further asserting that 
because a large percentage of developers will not be able to 
qualify for the points it creates an unfair competitive advantage 
for those with a disproportionate number of developments that 
would not qualify. Commenter (31), (45) asserted that this scor-
ing item results in providing a competitive advantage to some 
within the application round based on a factor unrelated to the 
development being proposed within the current application. Sim-
ilarly, commenter (7) recommend subparagraph (A) be removed 
for rural USDA properties on the basis that it only serves to re-
ward developers with urban properties who convert to 811 units. 
Commenter (7) further asserted that when a workable policy to 
accommodate the 811 funds is developed by the Department, 
it should not further penalize the preservation of USDA units. 
Commenter (28), (52), (92) asserted the points allowed for ex-
isting developments to include 811 units is anti-competitive and 
exclusionary, sacrifices the integrity of the program and will pre-
vent developers that lack such a portfolio from competing and will 
further restrict new developers from entering the industry. Com-
menter (92) further stated that only 7 regions would qualify for the 
811 units thereby leaving the 19 non-811 regions unable to com-
pete which creates a privileged group of developers to dominate 
all regions in the state. According to commenter (92) such treat-
ment fails to treat developers in all regions equally. Commenter 
(33), (52) suggested this scoring item be modified in order to 
give all developers equal access to the same scoring items or 
that it be a threshold requirement associated with the 4% HTC 
program where the developments are larger and usually located 
in areas where services are more readily available for 811 ten-
ants. Commenter (28) expressed a similar recommendation but 
also offered that for 4% HTC applications, 10% of the total units 
in a qualified development be the minimum requirement. Com-
menter (30), (33) also suggested 811 units be a 4%HTC thresh-
old requirement utilizing a tiered approach based on the number 
of the total number of units - i.e. 100 units or less must com-
mit 10 Section 811 units; 101-200 units must commit 20 units, 
201-300 or more units must commit 30 Section 811 units. Com-
menter (33) also proposed that the Department propose a NOFA 
to owners with eligible properties a TCAP grant of $150,000 for 
commitment (15) 811 eligible units which can further be limited 
to a certain number of developments. Commenter (28) further 
added that should the option to include 811 units under the 4% 
HTC program not be possible for the 2016 application cycle, it 
should be included in 2017 to work with the 9% application cycle. 
Commenter (19), (53), (54) expressed support for the incentive 
for 811 units to be placed into existing developments which is an 
excellent way to increase the available housing units now instead 
of waiting 2 to 3 years for new construction projects to be com-
pleted. According to commenter (54), there were 17 properties 
(a mix of both new and existing developments) that chose to set 
aside 811 units, which illustrates the need for more developers 
to participate in the program. Commenter (19) also suggested 

that other incentives such as increasing developer fees to 20% 
or shortening extended use periods by 5 years be considered 
as well. Commenter (41) stated that Corpus Christi has an ex-
tremely high unmet need for affordable, accessible, integrated 
rental housing for people with disabilities and others below 30% 
AMI. Commenter (41) further requested that the 811 program 
be available in Corpus Christi so that the needs of their com-
munity are met, specifically, those individuals on SSI who are 
unable to relocate from institutions and those who are homeless 
or at risk of homelessness. Commenter (27) determined that 
only 43% of the Department's inventory would be eligible for 811 
vouchers without taking into account the developments located 
in the floodplain which would decrease the number of qualify-
ing developments. Commenter (27) stated that considering the 
importance of tie-breakers in determining awards, those devel-
opers without existing developments that would qualify are at a 
disadvantage and has the ability to put a number of developers 
out of business for 2016. Commenter (27) requested subpara-
graph (A) be modified to allow 2 points to be achieved instead 
of the proposed 3 points. Commenter (30) questioned why the 
point values associated with this scoring item changed over the 
previous year when the path by which to receive the points has 
not changed. Commenter (30) expressed that creating an unfair 
playing field is bad policy and requested subparagraph (A) be 
removed from this scoring item. Commenter (21) stated that the 
proposed language results in rural developers who do not have 
any urban units being disadvantaged by one point and recom-
mend the following revision: "(A) Applications in Urban Regions 
may qualify for three (3) points if a determination by the Depart-
ment of approval is submitted in the Application indicating partic-
ipation of an existing Development's in the Department's Section 
811 Project Rental Assistance Demonstration Program..." Com-
menter (4) asserted that subparagraph (A) penalizes new de-
velopers and developers that lack the portfolio that would meet 
the 811 requirements and further suggested that there be an in-
centive for developers with qualifying properties that does not 
involve a 1 point advantage. To achieve this, commenter (4) rec-
ommended that all options under this scoring item be modified 
to 3 points and modify subparagraph A to reflect the following as 
an incentive: "(A) Applications may qualify for three (3) points 
if a determination by the Department of approval is submitted 
in the Application indicating participation of an existing Devel-
opment's in the Department's Section 811 Project Rental Assis-
tance Demonstration Program ("Section 811 PRA Program"). In 
order to qualify for points, the existing Development must com-
mit to the Section 811 PRA Program at least 10 units or, if the 
proposed Development would be eligible to claim points under 
subparagraph (B) of this paragraph, at least the same number of 
units (as would be required under subparagraph (B) of this para-
graph for the proposed Development) have been designated for 
the Section 811 PRA Program in the existing Development. The 
same units cannot be used to qualify for points in more than one 
HTC Application. Applications electing this subparagraph may 
request a LURA amendment with no fee to reduce the Extended 
Affordability Period by 5 years for the existing Development par-
ticipating in Section 811 per this subsection." Commenter (45) 
expressed concern that those applicants who may qualify for 
these points may not necessarily have good compliance his-
tories and did not believe that placing 811 units in existing de-
velopments will not necessarily deliver the units much sooner 
than it would if applicants were only required to place the 811 
units in the developments proposed in the 2016 application cy-
cle. Commenter (45) recommended the option (A) be removed 
but alternatively suggested the following modifications: "(A) Ap-
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plications may qualify for three (3) points if evidence is provided 
in the Application that a Memorandum of Understanding ("MOU") 
or other appropriate document has been fully executed by the 
Department and Applicant (or Affiliate of the Applicant) indicat-
ing participation of an existing Development in the Department's 
Section 811 Project Rental Assistance Demonstration Program 
("Section 811 PRA Program"). In order to qualify for points, the 
portfolio of the Applicant must not have compliance history of 
a category 2, 3, or 4 as determined in accordance with 10 TAC 
§1.301, related to Previous Participation, and the existing Devel-
opment must commit to the Section 811 PRA Program at least 
10 units or, if the proposed Development would be eligible to 
claim points under subparagraph (B) of this paragraph, at least 
the same number of units (as would be required under subpara-
graph (B) of this paragraph for the proposed Development) have 
been designated for the Section 811 PRA Program in the exist-
ing Development. The same units cannot be used to qualify for 
points in more than one HTC Application." 

STAFF RESPONSE: This item was one of the top items that 
received significant comment and while the majority of comment 
was against inclusion of the entire item, the only significant 
change from last year's rule was the expansion of allowing 
owners of existing developments to add 811 units to those 
developments. In order to expedite the impact of this expansion 
of the scoring item, an additional point was proposed in the 
draft QAP. Reducing the proposed three points for the option in 
(7)(A) to two points would continue to allow for the expansion 
of this scoring item to attract owners with existing available 
units without giving them an undue competitive advantage since 
all new applicants could choose the two points under (7)(C). 
Removing the item altogether would take away an effective 
tool utilized last year to create more targeted affordability. In 
response to commenter (41) staff agrees and has modified the 
item to include the Corpus Christi MSA. 

BOARD RESPONSE: Accepted Staff's recommendation. 

17. §11.9(c)(8) - Selection Criteria - Aging in Place (1), (3), (7), 
(9), (21), (23), (32), (36), (45), (49), (50), (51) 

COMMENT SUMMARY: Commenter (1), (23) suggested an al-
ternative for supportive housing, in line with the this scoring item 
and further stated that similar to that of Aging in Place devel-
opments, the quality of nearby schools has no bearing on the 
suitability of a site for single room occupancy supportive housing 
where no children live at the property. The requirement for high 
performing schools presents an unnecessary hurdle because 
those residing in SRO developments do not have school aged 
children; therefore, commenter (1), (23), (32) recommended the 
following: "(8) Aging in Place. (§2306.6725(d)(2) An Applica-
tion for an Elderly Development or a Supportive Housing Sin-
gle Room Occupancy Development may qualify to receive up to 
three (3) points under this paragraph only if no points are elected 
under subsection (c)(5) of this section (related to Educational Ex-
cellence)." Commenter (49) recommended similar changes so 
that such developments could be eligible for points under this 
scoring item in lieu of Educational Excellence on the premise 
that such households without children do not house school age 
children and schools are not a resource for this very vulnerable 
population. "(8) Aging in Place. (§2306.6725(d)(2) An Appli-
cation for an Elderly Development and Supportive Housing that 
serves households without children (100%) 1 bedroom and/or 
studios) may qualify to receive up to three (3) points under this 
paragraph only if no points are elected under subsection (c)(5) of 
this section (related to Educational Excellence)." Commenter (3), 

(50) requested this scoring item be modified to reflect the follow-
ing, with commenter (50) further stated that the recommended 
language would better serve the target population considering 
that many senior residents are not in wheelchairs. Moreover, 
commenter (50) expressed concern that 100% accessible units 
would be cost prohibitive and difficult to market due to the in-
stitutional feel it would create. "(A)In addition to meeting all of 
the accessibility and design standards under Section 504 of the 
Rehabilitation Act and the 2010 ADA Standards (with the ex-
ceptions listed in "Nondiscrimination on the Basis of Disability in 
Federally Assisted Programs and Activities"), the Applicant will 
include (3 points): (i) "Walk-in" showers of at least 30" x 60" in at 
least 50% of all residential bathrooms; (ii) 100% of units include 
blocking in showers/tubs to allow for grab bars at a later date 
if requested as a reasonable accommodation; (iii) Chair height 
(17-19") toilets in all bathrooms; and (iv) A continuous handrail 
on at least one side of all interior corridors in excess of five feet in 
length. (B) The Property will employ a full-time resident services 
coordinator on site for the duration of the Compliance Period. If 
elected under this subparagraph, points for service coordinator 
cannot be elected under subsection (c)(3) of this section (related 
to Tenant Services). For purposes of this provision, full-time is 
defined as follows (2 points): (i) a minimum of 16 hours per week 
for Developments of 80 Units or less; (ii) a minimum of 24 hours 
per week for Developments of 81 to 120 units; and (iii) a min-
imum of 32 hours for Developments in excess of 121 Units." 
Commenter (49) requested similar modifications, with the fol-
lowing slight variation regarding weekly hours for the resident 
services provision. Commenter (49) also noted that in order to 
comply with HB 3311 creating point parity, the maximum score 
under this item should be increased to 5 points to be equal with 
Educational Excellence. "(i) a minimum of 16 hours per week for 
Developments of 80 Units or less; and (ii) a minimum of 32 hours 
for Developments of 81 Units or more." Commenter (7) stated 
that it is not possible to adapt all existing units in a USDA 515, 
514/516 property to full accessibility and further asserted that 
not all residents want an adapted unit, they are difficult to rent 
to residents that do not require such accommodations. Com-
menter (7) recommended the requirement for full accessibility 
be removed and should just continue to be made where reason-
able. With respect to the full-time resident services coordina-
tor requirement under this scoring item, commenter (7) recom-
mended it be deleted as well on the basis that USDA does not 
allow rent proceeds to be used for such services. As an alterna-
tive, commenter (7) recommended the language be modified to 
allow the property to provide appropriate services for elderly res-
idents with at least one event per month. Moreover, commenter 
(7) recommended that adding upgrades to the property, includ-
ing accessibility, laundry room or community room, or upgrades 
to unit amenities be considered a replacement point category. 
Commenter (51) expressed support for the inclusion of the on-
site service coordinator but indicated concerns that the effective-
ness of the service coordinator would be diminished if the person 
is part of the property management team; therefore, clarification 
was requested to help ensure the effectiveness of the service 
coordinator. Commenter (9) expressed concern over the cost 
associated with converting 100% of the units in existing proper-
ties and stated the minimum to do so is approximately $10,000 -
$15,000 for a full ADA conversion which would take funds away 
from other much needed rehab. Moreover, according to com-
menter (9) it is physically impossible to make the space in the 
bathrooms to meet the standards. As an alternative, commenter 
(9) recommended this item be modified to require an additional 
5% of the total units be converted to the ADA standards. This 
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would include lower cabinets, roll-in showers, etc. and would be 
in addition to the already required 5%. Moreover, commenter (9) 
suggested a requirement that 50% of the bathtubs be converted 
to roll-in showers. These changes, according to commenter (9) 
would be a financially better use of HTC funds and would better 
meet the needs and wants more accurately. Commenter (21) 
recommended the following revision to this scoring item which 
would still achieve a policy that would allow individuals to age in 
place gracefully and with dignity: "(A) Fifty (50) percent of the 
Units are designed to be fully adaptable (for both mobility and 
visual/hearing impairments) in accordance with the 2010 ADA 
Standards with the exceptions listed in "Nondiscrimination on the 
Basis of Disability in Federally Assisted Programs and Activities". 
(2 points)" Commenter (36) recommended the following modifi-
cations to this scoring item based on concerns over the market-
ing and cost implications of developments designed to be 100% 
fully accessible: "(A) In addition to meeting all of the accessi-
bility and design standards under Section 504 of the Rehabilita-
tion Act and the 2010 ADA Standards (with the exceptions listed 
in "Nondiscrimination on the Basis of Disability in Federally As-
sisted Programs and Activities") the Applicant will build 50% of 
the units with adaptable design features as specified in 24 CFR 
100.205(c)(1)-(3). (2 points)" Commenter (45) disagreed with 
the addition of this scoring item on the basis that, while it is meant 
to create parity with the educational excellence scoring criteria 
for elderly developments, considering the new definition for el-
derly development, it is quite possible that such tenants would 
have children therefore being in the attendance zones of high 
quality schools would definitely benefit them. Moreover, even if 
the tenants do not have children, high performing schools is one 
of many indicators of a high quality neighborhood in general. In 
terms of competing for sites, if the Department believes there 
should be a path by which elderly developments compete for 
credits, commenter (45) suggested that it be driven by location, 
similar to the Educational Excellence scoring item. While the lo-
cation of a development is a known fact at the time of application, 
a commitment to develop accessible units and provide services 
is in reality an unknown. Commenter (45) further emphasized 
that it's possible for an applicant to fail to meet these require-
ments which in this case would mean having denied credits to 
an applicant that was clearly already meeting the equivalent re-
quirement. Commenter (45) recommended this scoring item be 
removed. 

STAFF RESPONSE: The proposed rule allows an elderly de-
velopment to choose to be in a location with Educational Excel-
lence or provide for Aging in Place but not both. This allows 
Elderly Developments to have greater flexibility in location for 
developments that could exclude families. However, some el-
derly developments include or allow for families with children 
which would benefit from being in attendance zones of high qual-
ity schools. Similarly Supportive Housing Developments cannot 
exclude families with children (unless the development is quali-
fied to do so under Housing for Older Persons Act "HOPA") and 
some types of Supportive Housing, such as those targeting sin-
gle parents would also benefit from being in attendance zones 
of high quality schools. Staff agreed that the maximum points 
for Educational Excellence and Aging in Place should be equiv-
alent at five points. Staff agreed that a reduction in the inten-
sity of accessibility of Aging in Place features would make this 
option more achievable. Staff also believed the provision for a 
service coordinator should be simplified and proposes the fol-
lowing changes. In addition, staff believed Supportive Housing 
Developments which serve Elderly Limitation restricted house-
holds should also be able to achieve scoring parity for Aging in 

Place points with Supportive Housing Developments serving the 
general population which receive Educational Excellence points. 

SUPPLEMENT STAFF RESPONSE: In response to com-
menters (1), (23), (32), (45), and (49) regarding parity in points 
achievable for Aging in Place and Educational Excellence, staff 
also considered recent legislation regarding parity between 
Elderly and general population Developments in recommending 
that Supportive Housing Developments be limited to two (2) 
points under Educational Excellence. This limitation would allow 
parity between a Supportive Housing general population Devel-
opment and an Elderly Development. Staff further proposed an 
alternative two (2) points under Aging in Place for Supportive 
Housing Developments which are also HOPA Elderly Limitation 
restricted. In addition Staff recommended that the limitation 
allowing Elderly Developments only to achieve the maximum 
points is inconsistent with HB 3311 and therefore proposed to 
strike that limitation. Staff proposed the following change: "(8) 
Aging in Place. (§2306.6725(d)(2) An Application may qualify 
to receive up to five (5) points under this paragraph only if no 
points are elected under subsection (c)(5) of this section (related 
to Educational Excellence). An Application for a Supportive 
Housing Development may qualify to receive up to two (2) 
points under subparagraph (A) only if no points are elected 
under subsection (c)(5) of this section (related to Educational 
Excellence). (A) In addition to meeting all of the accessibility 
and design standards under Section 504 of the Rehabilitation 
Act and the 2010 ADA Standards (with the exceptions listed 
in "Nondiscrimination on the Basis of Disability in Federally 
Assisted Programs and Activities"), the Applicant will include (3 
points): (i) Walk-in (also known as roll-in) showers of at least 
30" x 60" in at least one bathroom in each unit; (ii) 100% of 
units include blocking in showers/tubs to allow for grab bars at 
a later date if requested as a reasonable accommodation; (iii) 
Chair or seat height (17-19") toilets in all bathrooms; and (iv) A 
continuous handrail on at least one side of all interior corridors 
in excess of five feet in length. (B) The Property will employ a 
dedicated resident services coordinator on site for the duration 
of the Affordability Period. If elected under this subparagraph, 
points for service coordinator cannot be elected under sub-
section (c)(3) of this section (related to Tenant Services). For 
purposes of this provision, dedicated is defined as an employee 
that is reasonably available exclusively for service coordination 
to work with residents during normal business hours at posted 
times (2 points.)" 

BOARD RESPONSE: At the Board meeting, staff recommended 
a change to this scoring item. Specifically, in order to comport 
with HB 3311, the limitation specific to an Elderly Development 
was removed. In addition, this item has been decoupled from 
the Educational Excellence scoring item. The deletion of the 2 
points in paragraph (B) also eliminates the potential combination 
with 11 points for Tenant Services to exceed the 12 points for 
the Cost of Development per Square Foot scoring criteria which 
statutorily must have a higher prioritized score. The proposed 
language is below. "(8) Aging in Place. (§2306.6725(d)(2) An 
Application may qualify to receive up to three (3) points under 
this paragraph. In addition to meeting all of the accessibility and 
design standards under Section 504 of the Rehabilitation Act and 
the 2010 ADA Standards (with the exceptions listed in "Nondis-
crimination on the Basis of Disability in Federally Assisted Pro-
grams and Activities"), the Applicant will include (3 points): (A) 
Walk-in (also known as roll-in) showers of at least 30" x 60" in 
at least one bathroom in each unit; (B)100% of units include 
blocking in showers/tubs to allow for grab bars at a later date 
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if requested as a reasonable accommodation; (C) Chair or seat 
height (17-19") toilets in all bathrooms; and (D) A continuous 
handrail on at least one side of all interior corridors in excess of 
five feet in length." Following public comment at the Board meet-
ing the Board deleted the scoring item in its entirety. 

18. §11.9(c)(9) - Selection Criteria - Proximity to Important Ser-
vices (3), (5), (7), (24), (30), (39), (43), (44), (45), (48) 

COMMENT SUMMARY: Commenter (3), (24), (30), (43), (44) re-
quested the radius for developments in rural areas be increased 
to 3 miles further indicating that such residents are reliant on 
their cars and these services are on the outskirts of town near 
more major roadways. Commenter (5) recommended this scor-
ing item be modified to increase the distance to 3 miles of a full 
service grocery store, a pharmacy and a medical office or urgent 
care facility, including hospitals. According to commenter (5) 
such change would help incentivize development and will keep 
the point item hard to obtain but not arbitrarily limit to one mile. 
Commenter (24), (43), (44) additionally suggested the distance 
to these services for urban development's should be increased 
to a 1.5 mile radius which would help developers find land large 
enough to support a multifamily development, where land will 
be less expensive and there will be less opportunity for oppo-
sition to new multifamily housing. Commenter (7) asserted this 
scoring item needs to be further defined based on the inability 
for an existing property to be relocated in order to achieve the 
Department's new construction goals and recommended there 
be a focus on priorities and points for existing developments 
under a separate scoring item. Commenter (39) asserted that 
proximity to a grocery store and pharmacy have little to no ef-
fect on the demand for housing and recommended this scoring 
item be deleted. Commenter (45) mentioned that the Remedial 
Plan called for the removal of all development location incentive 
criteria, outside of the opportunity index, educational excellence 
and those otherwise mandated by statute or federal law. The 
addition of this location specific scoring item, according to com-
menter (45) could be counteractive to the goals of the Remedial 
Plan, and specifically the Opportunity Index, and recommended 
it be removed. Commenter (48) recommended proximity to an 
urgent care facility be included as a third option under this scor-
ing item on the basis that having 2 of 3 important services seems 
reasonable and allows many new sites to be competitive. Com-
menter (48) further added that while a one mile radius for most 
urban locations may seem appropriate; however, most top quar-
tile locations where land is available for developments have full 
service grocery stores outside of a mile, but inside a 2 mile ra-
dius. 

STAFF RESPONSE: Staff agreed with commenter (3), (24), (30), 
(43), (44) in increasing the distance for rural areas to 3 miles and 
to 1.5 miles for urban areas in response to commenter (24), (43), 
(44) and made the changes accordingly. In response to com-
menter (39) inclusion of these items is not an issue of demand 
but rather ensuring there is access to these important services. 
In response to commenter (45) staff did not agree with the com-
menter that proximity to these services is inconsistent with the 
objectives of higher opportunity sites and more de-concentra-
tion. 

BOARD RESPONSE: Accepted Staff's recommendation. 

19. §11.9(d)(1) - Selection Criteria - Local Government Support 
(2), (26), (32) 

COMMENT SUMMARY: Commenter (26) asserted that the De-
partment has discretion in defining the terms upon which the 

points under this scoring item would be awarded and indicated 
that the segregative effect could be lessened by conditioning the 
award of positive and negative points based on a statement from 
the municipality of reasons for the opposition and provide the de-
veloper with an opportunity to respond to the opposition. Com-
menter (2) contended that there is a systemic bias that heavily 
favors awarding tax credits in communities that oppose them and 
recommended the changes below on the basis that it would help 
level the playing field. "(A) Within a municipality, the Application 
will receive or sustain: (i) seventeen (17) points for a resolution 
from the Governing Body of that municipality expressly setting 
forth that the municipality supports the Application or Develop-
ment; (ii) a deduction of seventeen (17) points for a resolution 
from the Governing Body of that municipality expressly setting 
forth that the municipality opposes the Application or Develop-
ment; (iii) if the Governing Body of that municipality elects its 
members from single-member districts, an addition of ten (10) 
points for a letter of support from that particular member of the 
Governing Body who represents the district which includes the 
territory covered in the Application or Development: or (iv) if 
the Governing of that municipality elects its members from sin-
gle-member districts, a deduction of ten (10) points for a letter of 
opposition from that particular member of the Governing Body 
who represents the district which includes the territory covered 
in the Application or Development. (B) Within the extraterrito-
rial jurisdiction of a municipality, the Application shall receive or 
lose points under clause (i) or (ii) of this subparagraph and under 
clause (iii) or (iv) of this subparagraph as indicated: (i) eight and 
one-half (8.5) points for a resolution from the Governing Body of 
that municipality expressly setting forth that the municipality sup-
ports the Application or Development; or (ii) a deduction of eight 
and one-half (8.5) points for a resolution from the Governing 
Body of that municipality expressly setting forth that the munici-
pality opposes the Application or Development; or (iii) eight and 
one-half (8.5) points for a resolution from the Governing Body 
of that county expressly setting forth that the county supports 
the Application or Development; or (iv) a deduction of eight and 
one-half (8.5) points for a resolution from the Governing Body of 
that county expressly setting forth that the county opposes the 
Application or Development. (C) Within a county and not within a 
municipality or the extraterritorial jurisdiction of a municipality, an 
Application or Development shall receive or sustain: (i) seven-
teen (17) points for a resolution from the Governing Body of that 
county expressly setting forth that the county supports the Appli-
cation or Development; or (ii) a deduction of (17) points for a res-
olution from the Governing Body of that county expressly setting 
forth that the county opposes the Application or Development." 
Commenter (32) expressed support regarding the modification 
to this scoring item that does not allow letters to be changed or 
withdrawn once submitted to the Department. 

STAFF RESPONSE: The structure of the rule has been devel-
oped in a manner to achieve the clear purpose of the statu-
tory scoring item and the changes requested by the commenter 
may conflict with statute. Moreover, they are significant substan-
tive changes from what was proposed and could not be accom-
plished without re-publication for public comment. Staff did not 
recommend any changes based on these comments. 

BOARD RESPONSE: Accepted Staff's recommendation. 

20. §11.9(d)(2) - Selection Criteria - Commitment of Develop-
ment Funding by a Local Political Subdivision (22), (34) 

COMMENT SUMMARY: Commenter (22) suggested clarifica-
tion regarding whether a development located in an ETJ should 
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look to the city or county for funding. Commenter (34) requested 
this item be modified to include language from similar scoring 
items in that "once a resolution is submitted to the Department, 
it may not be changed or withdrawn." 

STAFF RESPONSE: In response to commenter (22) either the 
city or county can provide the documentation. In response to 
commenter (34) staff agreed and modified the scoring item ac-
cordingly. 

BOARD RESPONSE: Accepted Staff's recommendation. 

21. §11.9(d)(4) - Selection Criteria - Quantifiable Community 
Participation (2), (32), (63) 

COMMENT SUMMARY: Commenter (32) expressed support 
regarding the modification to this scoring item that does not 
allow letters to be changed or withdrawn once submitted to 
the Department. Commenter (32) further indicated that the 
Department's process for registering neighborhood associations 
is unnecessary and duplicative of the functions of the secretary 
of state and the county. This process, according to commenter 
(32), allows groups as mall as two people to have a nine-point 
impact on an application and is therefore an impediment to fair 
housing choices and conflicts with the State's commitment to 
reduce NIMBYism as outlined in the State of Texas Plan for 
Fair Housing Choice: Analysis of Impediments. Commenter 
(2) contended that there is a systemic bias that heavily favors 
awarding tax credits in communities that oppose them and 
recommended the changes below on the basis that it would 
help level the playing field. "(4) Quantifiable Community Partici-
pation. (§2306.6710(b)(1)(I); §2306.6725(a)(2)) An Application 
shall qualify to receive, or have deducted, as appropriate, eight 
(8) points for written statements from a Neighborhood Organi-
zation or a Home Owner Association (as established by Texas 
Property Code, Title 11, Chapter 209, known as the 'Texas 
Residential Property Owners Act'). In order for the statement 
to qualify for review, the Neighborhood Organization or Home 
Owner Association must have been in existence prior to the 
Pre-Application Final Delivery Date, and its boundaries must 
contain the Development Site or be within one linear mile from 
an edge of the Development's boundary to an edge of a Neigh-
borhood Organization's or Home Owner Association's boundary. 
In addition, the Neighborhood Organization or Home Owner 
Association must be on record with the state (includes the 
Department) or county in which the Development Site is located. 
Neighborhood Organizations may request to be on record with 
the Department for the current Application Round by submitting 
documentation (such as evidence of board meetings, bylaws, 
etc.) not later than 30 days prior to the Full Application Delivery 
Date. Once a letter is submitted to the Department it may not 
be changed or withdrawn. The written statement must meet all 
of the requirements in subparagraph (A) of this paragraph. (A) 
Statement Requirements. If an organization cannot make the 
following affirmative certifications or statements then the organ-
ization will not be considered a Neighborhood Organization for 
purposes of this paragraph. (i) the Neighborhood Organization's 
or Home Owner Association's name, a written description and 
map of the organization's boundaries, signatures and contact 
information (phone, email and mailing address) of at least 
two individual members with authority to sign on behalf of the 
organization or association; (ii) certification that the boundaries 
of the Neighborhood Organization, or Home Owner Association, 
contain the Development Site or be within one linear mile from 
an edge of the Development Site's boundary to an edge of a 
Neighborhood Organization's or Home Owner Association's 

boundary and that the Neighborhood Organization or Home 
Owner Association meets the definition pursuant to Texas 
Government Code, §2306.004(23-a) and includes at least two 
separate residential households; (iii) certification that no person 
required to be listed in accordance with Texas Government 
Code §2306.6707 with respect to the Development to which the 
Application requiring their listing relates participated in any way 
in the deliberations of the Neighborhood Organization, or Home 
Owner Association, including any votes taken; (iv) certification 
that at least 80 percent of the current membership of the Neigh-
borhood Organization or Home Owner Association consists of 
persons residing or owning real property within the boundaries 
of the Neighborhood Organization or Home Owner Association; 
and (v) an explicit expression of support or opposition. Any 
expression of opposition must be accompanied with at least 
one reason forming the basis of that opposition. A Neighbor-
hood Organization is encouraged to be prepared to provide 
additional information with regard to opposition. (B) Technical 
Assistance. For purposes of this section, if and only if there is no 
Neighborhood Organization already in existence or on record, 
the Applicant, Development Owner, or Developer is allowed to 
provide technical assistance in the creation of and/or placing on 
record of a Neighborhood Organization. Technical assistance 
is limited to: (i) the use of a facsimile, copy machine/copying, 
email and accommodations at public meetings; (ii) assistance 
in completing the Quantifiable Community Participation (QCP) 
Neighborhood Information Packet, providing boundary maps 
and assisting in the Administrative Deficiency process; and 
(iii) presentation of information and response to questions at 
duly held meetings where such matter is considered. (C) Point 
Values for Quantifiable Community Participation. An Application 
may receive or lose points based on the values in clauses (i) -
(vi) of this subparagraph. Points will not be cumulative. Where 
more than one written statement is received for or against an 
Application, the average of all statements received in accor-
dance with this subparagraph will be assessed and awarded. (i) 
eight (8) points for explicitly stated support from a Neighborhood 
Organization or Home Owner Association; or (ii) a deduction of 
eight (8) points for explicitly stated opposition from a Neighbor-
hood Organization or Home Owner Association." Commenter 
(63) requested that proximity to developments be taken into 
consideration and that Home Owner Associations as well as 
Neighborhood Associations within one linear mile of proposed 
developments be allowed a voice. 

STAFF RESPONSE: In response to commenter (32) staff agreed 
that the Department's process for registering Neighborhood 
Associations is duplicative and unnecessary and recommended 
removing the reference "includes the Department." In response 
to commenter (2) staff believed that the proposed rule comports 
with the express statutory requirements and recommended no 
change based on this comment. In response to commenter 
(63), the legislature identified neighborhood organizations which 
could impact the score of a development by including those 
boundaries contain the development site. Staff recommended 
no change based on this comment. 

BOARD RESPONSE: Accepted Staff's recommendation. 

22. §11.9(d)(5) - Selection Criteria - Community Support from 
State Representative (2), (3), (26), (32), (42) 

COMMENT SUMMARY: Commenter (3) recommended the 
point value associated with these letters be modified to reflect 
+4 points for support, 0 points for neutrality and -4 points for 
letters of opposition. The justification provided by commenter 
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(3) stated that reducing the point range is still consistent with 
the legislative intent of ranking it the lowest point category under 
statute. Commenter (32) expressed concern that the proposed 
language is in conflict with the statutory language outlining the 
priority of the support letters, which ranks the priority, not the 
scoring and that the current 16 point spread between the +8 
and -8 points gives those letters priority above neighborhood 
organizations. Commenter (32) recommended that positive 
letters should be worth 6 points and negative letters worth -2 
points. In reducing the spread between positive and negative 
letters to 8 points, it would still comply with the statutory lan-
guage. Commenter (26), (32) asserted that the Department has 
discretion in defining the terms upon which the points under 
this scoring item would be awarded and indicated that the 
segregative effect could be lessened by conditioning the award 
of positive and negative points based on a statement from the 
State Representative of reasons for the opposition and provide 
the developer with an opportunity to respond to the opposition. 
Commenter (2) recommended the following changes to this 
scoring item: "(5) Community Support from State Represen-
tative. (§2306.6710(b)(1)(J); §2306.6725(a)(2)) Applications 
shall receive eight (8) points or have deducted eight (8) points 
for this scoring item. To qualify under this paragraph, letters 
must be on the State Representative's letterhead, be signed 
by the State Representative, identify the specific Development 
and clearly express support for, or opposition to, the specific 
Development. This documentation will be accepted with the 
Application or through delivery to the Department from the 
Applicant or the State Representative and must be submitted no 
later than the Final Input from Elected Officials Delivery Date as 
identified in §11.2 of this chapter. Once a letter is submitted to 
the Department it may not be changed or withdrawn. Therefore, 
it is encouraged that letters not be submitted well in advance of 
the specified deadline in order to facilitate consideration of all 
constituent comment and other relevant input on the proposed 
Development. State Representatives to be considered are 
those in office at the time the letter is submitted and whose 
district boundaries include the Development Site. Neutral let-
ters, or letters that do not specifically refer to the Development, 
or which fail to specifically express support or opposition will 
receive zero (0) points. A letter that does not directly express 
support but expresses it indirectly by inference (e.g. "the local 
jurisdiction supports the Development and I support the local 
jurisdiction") will be treated as a neutral letter." Commenter (42) 
expressed concern regarding this scoring item on the basis that 
fair housing impediments and isolation of important constituents 
will result in cases where the state representative refuses to 
support housing for farmworkers; therefore, this scoring item 
should be eliminated or given other opportunity to cure so that 
housing is not denied for important constituents. 

STAFF RESPONSE: In response to commenters (3), (32) staff 
believed that compressing the points associated with the letters 
conflicts with priorities created by statute, as established by the 
legislature and, in response to commenter (32) such priority is 
established in the score attributed to each of the scoring items. 
Moreover, the changes proposed by commenters (3), (32) would 
require re-publication and a necessary opportunity for additional 
public comment. In response to commenter (2) the plain lan-
guage of statute does not limit the possibility of assigning varying 
point values associated with the letters even if no such distinc-
tion is anticipated. In response to commenter (42) this scoring 
item is a statutory requirement and therefore not one that staff 
can eliminate in the rule. Staff recommended no changes based 
on these comments. 

BOARD RESPONSE: Accepted Staff's recommendation. 

23. §11.9(d)(6) - Selection Criteria - Input from Community Or-
ganizations (2) 

COMMENT SUMMARY: Commenter (2) contended that there 
is a systemic bias that heavily favors awarding tax credits 
in communities that oppose them and recommended the 
changes below on the basis that it would help level the playing 
field. "(6) Input from Civic and Community Organizations. 
(§2306.6725(a)(2))Where, at the time of Application, the Devel-
opment Site does not fall within the boundaries of any qualifying 
Neighborhood Organization or Home Owner Association or 
be within one linear mile from an edge of the Development's 
boundary to an edge of a qualifying Neighborhood Organiza-
tion or Home Owner Association then, in order to ascertain if 
there is community support or opposition, an Application shall 
receive four (4) points for letters that qualify for points under 
subparagraphs (A), (B), and/or (C) of this paragraph. Four (4) 
points will be awarded for letters in support, or deducted for 
letters in opposition, as applicable, under this point item under 
any circumstances. All letters must be submitted within the 
Application. Once a letter is submitted to the Department it may 
not be changed or withdrawn. (A) An Application shall receive 
two (2) points for each letter of support, and shall have deducted 
two (2) points for each letter of opposition submitted from a 
community or civic organization that serves the community in 
which the Development Site is located. Letters of support or 
opposition must identify the specific Development and must 
express support of, or opposition to, the specific Development 
at the proposed location. To qualify, the organization must be 
qualified as tax exempt and have as a primary (not ancillary 
or secondary) purpose the overall betterment, development, 
or improvement of the community as a whole or of a major 
aspect of the community such as improvement of schools, fire 
protection, law enforcement, city-wide transit, flood mitigation, 
or the like. The community or civic organization must provide 
evidence of its tax exempt status and its existence and par-
ticipation in the community in which the Development Site is 
located including, but not limited to, a listing of services and/or 
members, brochures, annual reports, etc. Letters of support or 
opposition from organizations that cannot provide reasonable 
evidence that they are active in the area that includes the 
location of the Development Site will not be awarded points 
or have points deducted, as the case might be. For purposes 
of this subparagraph, community and civic organizations do 
not include neighborhood organizations, governmental entities 
(excluding Special Management Districts), or taxing entities. 
(B) An Application shall receive two (2) points for a letter of 
support, and shall have deducted two (2) points for a letter 
of opposition from a property owners association created for 
a master planned community whose boundaries include the 
Development Site and that does not meet the requirements of a 
Neighborhood Organization for the purpose of awarding points 
under paragraph (4) of this subsection. (C) An Application 
shall receive two (2) points for a letter of support, and shall 
have deducted two (2) points for a letter of opposition from a 
Special Management District whose boundaries, as of the Full 
Application Delivery Date as identified in §11.2 of this chapter 
(relating to Program Calendar for Competitive Housing Tax 
Credits), include the Development Site." 

STAFF RESPONSE: In response to commenter (2), a plain read-
ing of the statute does not allow for negative points for any scor-
ing items other than State Representative letters. Staff recom-
mended no changes based on this comment. 
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BOARD RESPONSE: Accepted Staff's recommendation. 

24. §11.9(d)(7) - Selection Criteria - Concerted Revitalization 
Plan (3), (10), (21), (22), (26), (31), (32), (34), (35), (36), (45), 
(51), (89) 

COMMENT SUMMARY: Commenter (3) expressed concern re-
garding the level of subjectivity relating to "sufficiently mitigated 
and addressed prior to the Development being placed in service" 
and further asserted that such language will only benefit neigh-
borhoods that are at the end of their revitalization efforts. Com-
menter (3), (34) suggested the 2015 language with respect to 
this scoring item be reinstated. Similarly, commenter (10), (51) 
suggested that investment in affordable housing at the end of the 
revitalization process negates the positive impact such housing 
can have on an area that is on a positive revitalization trajectory 
and could make the purchase of the land impractical due to rising 
land costs in an area nearing the end of its redevelopment cycle. 
Commenter (10), (51) offered the following modification to this 
item: "(IV) The adopted plan must have sufficient, documented 
and committed funding, to the extent allowed by law or ordi-
nance, to accomplish its purposes on its established timetable. 
This funding must have been flowing in accordance with the plan, 
such that the problems identified within the plan can reasonably 
be expected to be mitigated within a period of time commen-
surate with the plan's timeline prior to or after the Development 
has been placed into service." Commenter (10) disagreed with 
the manner in which points will be awarded; specifically that a 
city our county can only indicate one development as most sig-
nificantly contributing to revitalization efforts in the area. Com-
menter (10) asserted that this underestimates the revitalization 
needs of urban areas and further offered the following modifica-
tion: "(ii) Points will be awarded based on: (I) Applications will re-
ceive four (4) points for a letter from the appropriate local official 
providing documentation of measurable improvements within the 
revitalization area based on the target efforts outline in the plan; 
and (II) An urban classified city or county may identify no more 
than three (3) Developments during each Application Round for 
the additional points under this subclause." Commenter (22), 
(32) expressed support for effectiveness at which the opening 
paragraph establishes the expectations of the characteristics of 
a revitalization area. Commenter (22) requested clarification 
with respect to the following sentence under subclause (III) relat-
ing to urban developments: "In addition, but not in lieu of, such 
a plan may be augmented with targeted efforts to promote a 
more vital local economy and a more desirable neighborhood, 
including but not limited to..." Specifically, whether this sentence 
means that the city or county has programs/activities in progress 
that can be documented by are not necessarily described in the 
plan document? Commenter (26) expressed disagreement with 
the proposed changes to this scoring item, specifically, the del-
egation of such revitalization plans with the municipalities which 
is without standards for the conditions that must be addressed 
and without standards for the measurable improvements upon 
which the points are to be awarded. Commenter (26) suggested 
that the proposed language will allow for continued segregation 
in areas of slum and blight by making improvements that do 
not address significant elements thereof. By way of example, 
commenter (26) illustrated that a revitalization plan that calls for 
new sidewalks in an area of slum and blight could receive points 
even if there is partial completion of such sidewalk replacements. 
Commenter (26) asserted that there is no obligation to address 
other elements of slum and blight in order to achieve the points. 
Commenter (32) asserted that the framework of the scoring item 
lacks objective benchmarks and will become just another "letter 

from a local official," promising that the area is already looking 
better and will be great by the time the development is placed 
in service. Considering the fact that the local official can choose 
the measuring improvements to be used for documentation in-
vites gaming of the process. To that end, commenter (32) rec-
ommended the Department look to three metrics over the past 3 
years: census tract poverty, census tract income, and neighbor-
hood land values relative to Place (Appraisal District) and that 
points under this scoring item should be awarded only if an ap-
plication demonstrates a statistically significant improvement on 
two of these metrics over the 3 year timeframe since the date 
of the adoption of the revitalization plan. Commenter (32) ac-
knowledged that this timeframe is longer than is currently pro-
posed, it recognizes that true revitalization takes an extended 
commitment in local and private resources. Commenter (31), 
(36) stated identified concerns regarding the subjectivity of this 
scoring item and recommended the modifications below to add 
specificity. "(A) For Developments located in an Urban Area. (i) 
An Application may qualify to receive up to six (6) points if the 
Development Site is located in an area that has been identified 
by the municipality or county as needing concerted revitaliza-
tion, and where a concerted revitalization plan has been devel-
oped and adopted. The area targeted for revitalization must be 
larger than the assisted housing footprint and should be a neigh-
borhood or small group of contiguous neighborhoods with com-
mon attributes and problems but smaller than the municipality 
or county as a whole. The concerted revitalization plan should 
meet the criteria described in subclauses (I) - (IV) of this clause: 
(I) The concerted revitalization plan must have been adopted by 
the municipality or county in which the Development Site is lo-
cated prior to the pre-application deadline. (II) The problems 
in the revitalization area must have been identified through a 
process in which affected local residents had an opportunity to 
express their views on problems facing the area, and how those 
problems should be addressed and prioritized. These problems 
may include the following: (-a-) long-term disinvestment, such 
as significant presence of residential and/or commercial blight, 
infrastructure neglect such as inadequate drainage, and streets 
and/or sidewalks in significant disrepair; (-b-) declining quality of 
life for area residents, such as high levels of crime or overt ille-
gal activities; and/or (-c-) lack of community assets that provide 
for the diverse needs of the residents such as access to super-
markets or healthy food centers, parks and activity centers. (III) 
Staff will review the plan for targeted efforts within the plan to 
address the problems identified within the plan. In addition, but 
not in lieu of, such a plan may be augmented with targeted ef-
forts to promote a more vital local economy and a more desirable 
neighborhood, including but not limited to: (-a-) attracting private 
sector development of housing and/or business; (-b-) developing 
health care facilities; (-c-) providing public transportation; (-d-) 
developing significant recreational facilities; and/or (-e-) improv-
ing under-performing schools. However, this supplemental in-
formation may not take the place of an adopted plan meeting 
the requirements I, II and IV of this section. The supplemental 
information may only provide evidence of plan goals and activi-
ties being carried out by the municipality or the county or funds 
being committed for the plan purposes. (IV) The adopted plan 
must identify sufficient and documented funding sources to ac-
complish its purposes on its established timetable. This funding 
must have commenced at the time of Application submission. 
(ii) Points will be awarded based on: (I) Applications will receive 
four (4) points for a letter from the appropriate local official cer-
tifying the identified revitalization area, that the development is 
located within the revitalization area, and that the plan meets 
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the requirements of subsections I, II and IV of this section; and 
commenter (31) indicated that in order to support the revitaliza-
tion efforts in large cities, this scoring item should be modified to 
allow a city to designate more than one development as signifi-
cantly contributing to revitalization, as reflected in the following: 
(II) Applications may receive (2) points in addition to those under 
subclause (I) of this clause if the Development is explicitly iden-
tified by the city or county as contributing significantly to the con-
certed revitalization efforts of the city or county (as applicable). 
A city or county may identify no more than three Developments 
during each Application Round for the additional points under 
this subclause. A resolution from the Governing Body of the city 
or county that approved the plan is required to be submitted in 
the Application (this resolution is not required at pre-application). 
If multiple Applications submit resolutions under this subclause 
from the same Governing Body, then not more than three of the 
Applications shall be eligible for the additional points. A city or 
county may, but is not required, to identify a particular Applica-
tion(s) as contributing significantly to concerted revitalization ef-
forts." Commenter (45) suggested modifications as provided be-
low that could address instances where cities may develop a 
revitalization plan in response to a natural disaster, which they 
believed would still align with the overall policy objective behind 
the scoring item. "(II) The problems in the revitalization area 
must be identified through a process in which affected local res-
idents had an opportunity to express their views on problems 
facing the area, and how those problems should be addressed 
and prioritized. These problems may include the following: (-a-) 
commercial blight, streets and/or sidewalks in significant disre-
pair; (-b-) long-term disinvestment, such as the significant pres-
ence of residential and/or declining quality of life for area resi-
dents, such as high levels of violent crime, property crime, gang 
activity, or other significant criminal matters such as the manu-
facture or distribution of illegal substances or overt illegal activ-
ities; (-c-) destruction of property as a result of a natural disas-
ter. (IV) The adopted plan must have sufficient, documented and 
committed funding to accomplish its purposes on its established 
timetable. While it will generally be expected that this funding 
would have been flowing in accordance with the plan, such that 
the problems identified within the plan will have been sufficiently 
mitigated and addressed prior to the Development being placed 
into service, plans that are more recently adopted due to events 
that created cause for such a plan may be considered if suf-
ficient evidence is provided to indicate that it is reasonable to 
expect that the goals of the plan will be able to be met." Com-
menter (32) expressed the opinion that developing health care 
facilities under (A)(i)(III)(-b-) of this scoring item does not aug-
ment a desirable neighborhood and further stated that there is a 
long tradition of relegating clinics and public hospitals to areas 
with low land values and few residential amenities. As a result, 
commenter (32) recommended this option be deleted from this 
scoring item. Commenter (21) indicated that while they are in 
agreement that concerted revitalization in a rural area is sepa-
rate and distinct from an urban area, they expressed an objection 
to the disparity in points and recommended the scoring be ad-
justed, without increasing the requirements, so that revitalization 
in both areas would yield the same point value. Commenter (35) 
asserted that the proposed changes to this scoring item are too 
restrictive and further suggested that HUD's Site and Neighbor-
hood standards guidance would be helpful in drafting this scor-
ing item that is consistent with HUD's interpretation of the Fair 
Housing Act. Commenter (35) further added that HUD has al-
ways carved out an exception for revitalizing areas in the Site 
and Neighborhood Standards and that examples of such areas 

can be found in 24 CFR 983.57(e)(3)(vi). These "revitalizing ar-
eas" as defined by HUD would capture those gentrifying areas 
where there is revitalization and significant private investment; 
therefore, commenter (35) urged the Department to adopt HUD's 
definition of a revitalizing area as qualifying for full points under 
this scoring item. Commenter (89) expressed concern over the 
possibility for applicant's to orchestrate the development of a re-
vitalization plan to receive points, despite the proposed changes. 
In an effort to prevent this, commenter (89) suggested this scor-
ing item be modified such that only revitalization plans that show 
true community input should be eligible for the points; simply 
showing evidence that notice has been given to the public does 
not constitute public input. Further, if no one in the community is 
interested in providing comments, it is unlikely that the plan rep-
resents a legitimate need or effort to revitalize the area. More-
over, commenter (89) suggested that plans less than 6 months 
old should not be accepted, but that the plans must have started 
at least 6 months prior to the application deadline; and lastly, 
there should be no involvement on the part of any member of 
the Development Team in the formulation of such plan; it must 
be developed at the direction of the local government and with-
out involvement of the applicant. 

STAFF RESPONSE: Staff agreed with the additional clarification 
regarding infrastructure neglect as recommended by commenter 
(31), (36) and made the change accordingly. In response to 
commenter (10) and (31), staff believed that identifying only one 
development as most significantly contributing to the concerted 
revitalization efforts of the city or county where the area being 
revitalized continues to be appropriate. Allowing for the scoring 
boost for multiple revitalization-based developments represents 
a potential impetus for rapid concentration and a disproportion-
ate utilization of limited resources. Furthermore, staff was con-
cerned that the failure to achieve an award for all of the devel-
opments identified as most significantly contributing could under-
mine the ability to sufficiently mitigate issues identified in the plan 
prior to the subject development being placed into service. In 
response to commenter (26), staff agreed that the example pro-
vided of sidewalk replacement could be considered part of a revi-
talization plan for some fund sources and programs, but believed 
that this is not the case for this scoring item. The described revi-
talization plan would not meet the requirements of this section. 
In response to commenter (32), staff believed that the suggested 
measures would not provide a reliable measurement of the im-
pact of all concerted revitalization plans. The measurements 
could be used to support the application for this scoring item. In 
response to commenters (31), (36), staff believed that the sec-
tion as drafted provides sufficient description of the requirements 
for an acceptable revitalization plan without removing necessary 
flexibility. In response to commenter (45), developments in coun-
ties that have been proclaimed disaster areas within the preced-
ing three years already have a scoring incentive. Further, staff 
believed that disaster recovery is not a revitalization effort. In 
response to commenter (32), no evidence was provided to sup-
port the comment that health care facilities do not augment a 
desirable neighborhood, and in fact, proximity to medical care 
is a community asset in other scoring items. Staff believed that 
the example is appropriate. In response to commenter (21), the 
concerted revitalization plan described for urban areas supports 
local efforts to remove longstanding blighting influences in spe-
cific areas, while the measures for rural communities address ef-
forts to create continued economic growth. Because these are 
2 distinct requirements, staff believed the scoring is appropriate. 
In response to commenter (35), while HUD's Site and Neighbor-
hood standards guidance, generally, may contain useful mea-
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sures and definitions, staff believed that the proposed rule more 
appropriately addresses this issue. Further, the depth of analysis 
required to determine if a wholesale adoption of federal guidance 
in this area is appropriate in all cases, and achieves the pur-
poses of the rule, exceeds the time constraints of this rule-mak-
ing proposal. Finally, the extent of the changes to the scope of 
the proposed rule as suggested by the Commenter, and incor-
poration of the HUD Site and Neighborhood Standards and/or 
the HUD definition of "a revitalizing area," would require renew-
ing the rule-making process and re-publication prior to adoption. 
In response to commenter (89), staff believed that imposing re-
quirements on units of local government that impact the way they 
conduct business would be overreaching and inappropriate. 

BOARD RESPONSE: Accepted Staff's recommendation. 

25. §11.9(e)(2) - Selection Criteria - Cost of Development per 
Square Foot (1), (3), (21), (23), (25), (27), (31), (35), (36), (48), 
(49) 

COMMENT SUMMARY: Commenter (1), (23) expressed sup-
port for the inclusion of 50 square feet of common area space 
into the net rentable area calculation. However, commenter (1) 
indicated that this scoring item, in all of the categories, failed to 
reflect changes due to increases in construction costs and fur-
ther indicated that such costs differ between four-story, eleva-
tor-served general population developments and that of single 
room occupancy supportive housing and the categories should 
therefore be distinct. According to commenter (1), supportive 
housing developments have less of the cheaper square footage 
to build, but more cost per square foot of the more expensive 
square footage (plumbing, electrical, HVAC). Commenter (1), 
(23) suggested the following modifications to this scoring item: 
"(B) Applications proposing New Construction or Reconstruction 
will be eligible for twelve (12) points if one of the following condi-
tions is met: (i) The Building Cost per square foot is less than $90 
per square foot; (ii) The Building Cost per square foot is less than 
$95 per square foot, and the Development meets the definition 
of a high cost development; (iii) The Building Cost per square 
foot is less than $125 per square foot, and the Development 
meets the definition of both a high cost development and a sin-
gle room occupancy Supportive Housing development; (iv) The 
Hard Cost per square foot is less than $110 per square foot; (v) 
The Hard Cost per square foot is less than $120 per square foot, 
and the Development meets the definition of high cost develop-
ment; or (vi) The Hard Cost per square foot is less than $150 per 
square foot, and the Development meets the definition of both a 
high cost development and a single room occupancy Supportive 
Housing development." Commenter (3), (31), (36), (48) recom-
mended the calculations in this scoring item be increased by $10 
per square foot, at a minimum, further stating that the current lan-
guage does not account for recent construction cost increases 
which, according to these commenters have been 8-12% per an-
num over the last three years. Commenter (49) recommended 
an increase of cost per square foot limitations by 15% to ac-
count for actual hard cost increases and inflation since 2013. 
Commenter (21) recommended an increase of $10, but prefer-
ably by $12 per square foot and further requested that subpara-
graphs (A)(iv) and (E)(ii) of this item be updated to correspond 
with the proposed scoring point changes relating to the Oppor-
tunity Index. Along these lines, commenter (3), (49) suggested 
the following revision within this item: "(E) Applications propos-
ing Adaptive Reuse or Rehabilitation (excluding Reconstruction) 
will be eligible for points if one of the following conditions is met: 
(ii) Twelve (12) points for Applications which include Hard Costs 
plus acquisition costs included in Eligible Basis that are less than 

$130 per square foot, if the Development is considered a high 
cost development or located in an Urban Area, and that qualify 
for 5 or 7 points under subsection (c)(4) of this section, related 
to Opportunity Index; or.." Commenter (25) stated the cost per 
square foot threshold for adaptive reuse or acquisition/rehabilita-
tion was low for scoring purposes and further suggested that for 
those that include 100% historic development, the costs should 
exceed 20% of the allowable threshold. Commenter (27) indi-
cated that this scoring items needs to be modified to account for 
the considerations made under the historic preservation scor-
ing item, specifically, to make them competitive. When dealing 
with historic structures, according to commenter (27), the current 
$130/SF limitation is unachievable and recommends the follow-
ing modification: "(E) Applications proposing Adaptive Reuse 
or Rehabilitation (excluding Reconstruction) will be eligible for 
points if one of the following conditions is met: (i) Twelve (12) 
points for Applications which include Hard Costs plus acquisi-
tion costs included in Eligible Basis that are less than $100 per 
square foot; (ii) Twelve (12) points for Applications which include 
Hard Costs plus acquisition costs included in Eligible Basis that 
are less than $130 per square foot, located in an Urban Area, 
and that qualify for 5 or 7 points under subsection (c)(4) of this 
section, related to Opportunity Index; (iii) Twelve (12) points for 
Applications which include Hard Costs plus acquisition costs in-
cluded in Eligible Basis that are less than $175 per square foot, 
that qualify for points under subsection (e)(6) of this section, re-
lated to Historic Preservation; or (iv) Eleven (11) points for Appli-
cations which include Hard Costs plus acquisition costs included 
in Eligible Basis that are less than $130 per square foot, or $200 
per square foot for Applications that qualify for points under sub-
section (e)(6) of this section, related to Historic Preservation." 
Commenter (35) asserted that a more constructive approach to 
this scoring item would be to cap the amount of tax credits gen-
erated by their hard costs in order to qualify for points. In doing 
so, according to commenter (35) it would involve a policy choice 
with the same logic as in the 2015 QAP of disregarding certain 
costs and space; however, it would encourage more due dili-
gence and full disclosure at application. To achieve this, com-
menter (35) requested the following sentence be added to the 
end of this scoring item: "This calculation does not include Hard 
Costs voluntarily excluded from eligible basis." 

STAFF RESPONSE: In response to the commenters, the provid-
ing of scoring incentives for cost per square foot should not be 
conflated with the operation of other rules, chiefly underwriting 
rules, to allow for increased costs. 

SUPPLEMENTAL STAFF RESPONSE: However, in order to 
fully implement proposed changes under paragraph 4 (relating 
to the Opportunity Index) staff recommended a clerical change 
to allow access to the points under the subject paragraph under 
(A) (iv) for an application receiving at least 5 points under the 
opportunity index rather than the 5 or 7 points identified in the 
published draft. The change was as follows: "(iv) the Devel-
opment Site qualifies for a minimum of five (5) points under 
subsection (c)(4) of this section, related to Opportunity Index, 
and is located in an Urban Area." 

BOARD RESPONSE: Accepted Staff's recommendation. 

26. §11.9(e)(4) - Selection Criteria - Leveraging of Private, State 
and Federal Resources (1) 

COMMENT SUMMARY: Commenter (1) suggested staff allow 
supportive housing developments that do not have third party 
hard debt be allowed the tolerance under clause (i) of this scoring 
item to increase to the 9% leveraging rate. It is the assertion of 
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commenter (1) that a supportive housing application will always 
reflect the maximum amount of credits in order to help bridge 
the gap that can't be supported with debt and further stated that 
such structure ensures that these developments will almost al-
ways have a larger percentage of tax credits to total development 
costs. Commenter (1) further indicated that the types of funding 
sources currently allowed under clause (i) are eligible for hard 
debt and therefore this scoring item is not equitable with that of 
supportive housing which are fundamentally different in this re-
gard. Commenter (1) recommended the leveraging percentages 
in this scoring item be increased 1% for supportive housing de-
velopments with no permanent debt as reflected in the following: 
"(i) the Development leverages CDBG Disaster Recovery, HOPE 
VI, RAD, or Choice Neighborhoods funding or the Development 
is Supportive Housing and the Housing Tax Credit Funding Re-
quest is less than 9 percent of the Total Housing Development 
Cost (3 points). The Application must include a commitment of 
such funding; or" 

STAFF RESPONSE: This item provides points for leveraging 
of several fund sources, rather than types of developments. 
Supportive Housing developments that use any of these fund 
sources in their financing structure are able to gain these points 
if Housing Tax Credit Funding Request is less than 9 percent of 
the Total Housing Development Cost. Staff recommended no 
change based on this comment. 

BOARD RESPONSE: Accepted Staff's recommendation. 

27. §11.9(e)(6) - Selection Criteria - Historic Preservation (4), 
(21), (27), (32), (45), (64), (65), (66), (67), (68), (69), (70), (71), 
(72), (73), (74), (75), (76), (77), (78), (79), (80), (81), (82), (83), 
(84), (85), (86), (87), (88) 

COMMENT SUMMARY: Commenter (27) expressed support for 
the changes to this scoring item but believes further changes are 
necessary relating to the percentage of units required to be main-
tained within the historic structure. The current language that re-
quires 75% of the units be maintained is excessive and does not 
account for historic structures that are small and cannot accom-
modate enough units to make redevelopment financially feasible 
unless new units are added to the site. Commenter (27) recom-
mended a decrease in the percentage to 40%. Commenter (4) 
asserted that with the proposed changes to the point value as-
sociated with this item, it is possible to have a historic preser-
vation application with a revitalization plan outscore a 7-point 
high opportunity application with top schools which, according 
to commenter (4), should not be encouraged over high oppor-
tunity areas that are inherently in high income, low poverty, and 
high performing areas, characteristics which differ from the lo-
cations in which historic developments are found. Commenter 
(4), (45) recommended the point value be reduced from 5 points 
to 2 points and further maintained that based on where historic 
preservation was inserted into the legislation the point value is 
too high and should be consistent with neighboring point items. 
Commenter (4) further asserted that in a practical sense, this 
is a location specific criteria, and therefore could undermine the 
objectives of the Remedial Plan and specifically the Opportu-
nity Index if given too much weight. Commenter (45) recom-
mended the following modification: "(6) Historic Preservation. 
(§2306.6725(a)(5)) An Application that has received a letter from 
the Texas Historical Commission determining preliminary eligi-
bility for historic (rehabilitation) tax credits and is proposing the 
use of historic (rehabilitation) tax credits (whether federal or state 
credits) may qualify to receive up to two (2)points. At least one 
existing building that will be part of the Development must rea-

sonably be expected to qualify to receive and document receipt 
of historic tax credits by issuance of Forms 8609. The Applica-
tion must include either documentation from the Texas Histori-
cal Commission that the property is currently a Certified Historic 
Structure, or documentation determining preliminary eligibility for 
Certified Historic Structure status." Commenter (32) opposed the 
proposed changes to this scoring item which they believed in-
crease the emphasis on historic structures relative to other fac-
tors far beyond what is necessary to comply with SB 1316. Com-
menter (32) maintained that the 2015 point value suitably prior-
itize historic buildings over new construction when they are in 
areas with opportunity for the families within them, or when they 
are in areas that have undergone the comprehensive revitaliza-
tion necessary to provide opportunity to the families. Commenter 
(21), (64), (65), (66), (67), (68), (69), (70), (71), (72), (73), (74), 
(75), (76), (77), (78), (79), (80), (81), (82), (83), (84), (85), (86), 
(87), (88) expressed support for the proposed changes to this 
scoring item which would allow for these existing historic struc-
tures within a city to be restored as a vibrant asset to the com-
munity. 

STAFF RESPONSE: In response to commenter (27), staff be-
lieved that the Historic Preservation points are to encourage the 
re-development of affordable units within a historic property, and 
as such believes that a significant majority of the units should 
be contained within the historic structure. In response to com-
menters (4), (45), staff agreed in part with the potential for a 
Historic Preservation Development in a Concerted Revitaliza-
tion Area outscoring a Development in a High Opportunity Area 
with maximum Educational Excellence points. To address this 
possibility, staff recommended a reduction in points for Historic 
Preservation of two (2) points when the Development also quali-
fies for one (1) or three (3) points under Educational Excellence. 
Staff recommended the following change: "(6) Historic Preser-
vation. (§2306.6725(a)(5)) Except for Developments that qual-
ify for one (1) or three (3) points under Educational Excellence 
§11.9 (c)(5), an Application that has received a letter from the 
Texas Historical Commission determining preliminary eligibility 
for historic (rehabilitation) tax credits and is proposing the use of 
historic (rehabilitation) tax credits (whether federal or state cred-
its) may qualify to receive five (5) points. Developments that 
qualify for one (1) or three (3) points under Educational Excel-
lence §11.9 (c)(5) that has received a letter from the Texas His-
torical Commission determining preliminary eligibility for historic 
(rehabilitation) tax credits and is proposing the use of historic 
(rehabilitation) tax credits (whether federal or state credits) may 
qualify to receive three (3) points. At least seventy-five percent 
of the residential units shall reside within the Certified Historic 
Structure and the Development must reasonably be expected 
to qualify to receive and document receipt of historic tax credits 
by issuance of Forms 8609. The Application must include ei-
ther documentation from the Texas Historical Commission that 
the property is currently a Certified Historic Structure, or docu-
mentation determining preliminary eligibility for Certified Historic 
Structure status." 

BOARD RESPONSE: Accepted Staff's recommendation. 

28. §11.9(f) - Point Adjustments (22) 

COMMENT SUMMARY: Commenter (22) suggested that while 
paragraph (2) under this item identifies violations that should be 
considered, the opening sentence of the item does not specif-
ically allow a point deduction for such violations and therefore 
requested clarification. 
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STAFF RESPONSE: In response to commenter (22), staff be-
lieved that the item provides sufficient authority for adjustment of 
points in response to violations. Staff recommended no changes 
based on this comment. 

BOARD RESPONSE: Accepted Staff's recommendation. 

29. §11.9(f) - Third Party Request for Administrative Deficiency 
(21), (34) 

COMMENT SUMMARY: Commenter (21) expressed support for 
the proposed changes to this section and requested the Depart-
ment post the application deficiencies and applicant responses 
to the website throughout the review period. In doing so, com-
menter (21) believed it would alleviate the administrative bur-
den of the Department as well as increase the transparency of 
the review process. Commenter (34) recommended such third 
party requests be limited to one submission per application by 
any single third party requestor and further maintained that even 
with such limitation the Department will receive multiple requests 
from related persons, each of who would qualify as a "third party." 
Commenter (34) indicated that this potential may hinder the eval-
uation process if the June 1 deadline is used and as a result sug-
gested an earlier deadline be implemented. 

STAFF RESPONSE: In response to commenter (21) staff in-
tended to update the applications that are posted on the web-
site as reviews are done. As applications are reviewed and de-
ficiencies are resolved, the application posted to the web will be 
updated nightly with the most current information received in re-
sponse to staff's review. In this respect, the public will have ac-
cess to the same information staff has and they can use that 
information to determine whether to proceed with a third party 
request for administrative deficiency. In response to commenter 
(34), the number of third party requests will not be limited, as 
new information may trigger the need for a new submission. If 
staff identifies multiple requests from related persons, staff will 
endeavor to evaluate them as a single request but may, as dic-
tated by resource constraints or deemed appropriate, take them 
up separately. Staff recommended no changes based on this 
comment. 

BOARD RESPONSE: Accepted Staff's recommendation. 
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(69) Tim Barton, Cisco ISD 

(70) Suzonne Franks 

(71) James King, Mayor of Cisco 

(72) Cisco Economic Development Corporation 

(73) Wilks Brothers, LLC 

(74) Michael Cary, Prosperity Bank, Cisco 

(75) Myrtle Wilks Community Center 

(76) Patrick Hoiby, Equify, LLC 

(77) Breckenridge Exploration Co., Inc. 

(78) Board of Trustees, Cisco ISD 

(79) Cisco Chief of Police 

(80) Tammy Osborne, City of Cisco 

(81) Cisco Chamber of Commerce 

(82) Phil Green, Cisco City Councilman 

(83) Keep Cisco Beautiful Organization 

(84) Peggy Ledbetter, Interim Cisco City Manager 

(85) Tammy Douglas, Cisco City Councilwoman 

(86) Matt Johnson, Cisco Post Master 

(87) Russell Thomason, Criminal District Attorney 

(88) Dennis Campbell, Cisco City Councilman 

(89) Columbia Residential 

(90) Jill Rafferty, Studewood Community Initiative 

(91) Monica Washburn 

(92) State Representative Ryan Guillen 

STATUTORY AUTHORITY. The new sections are adopted pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new sections are 
proposed pursuant to Texas Government Code §2306.67022, 
which specifically authorizes the Department to adopt a quali-
fied allocation plan. 

§11.2. Program Calendar for Competitive Housing Tax Credits. 

Non-statutory deadlines specifically listed in the Program Calendar 
may be extended by the Executive Director for a period of not more 
than five (5) business days provided that the Applicant has, in writing, 

requested an extension prior to the date of the original deadline and 
has established to the reasonable satisfaction of the Executive Direc-
tor that there is good cause for the extension. Except as provided for 
under 10 TAC §1.1 relating to Reasonable Accommodation Requests, 
extensions relating to Administrative Deficiency deadlines may only be 
extended if documentation needed to resolve the item is needed from 
a Third Party. 
Figure: 10 TAC §11.2 

§11.4. Tax Credit Request and Award Limits. 

(a) Credit Amount (Competitive HTC Only). (§2306.6711(b)) 
The Board may not award or allocate to an Applicant, Developer, Af-
filiate or Guarantor (unless the Guarantor is also the General Contrac-
tor, and is not a Principal of the Applicant, Developer or Affiliate of 
the Development Owner) Housing Tax Credits in an aggregate amount 
greater than $3 million in a single Application Round. All entities that 
are under common Control are Affiliates. For purposes of determining 
the $3 million limitation, a Person is not deemed to be an Applicant, 
Developer, Affiliate or Guarantor solely because it: 

(1) raises or provides equity; 

(2) provides "qualified commercial financing;" 

(3) is a Qualified Nonprofit Organization or other not-for-
profit entity that is providing solely loan funds, grant funds or social 
services; or 

(4) receives fees as a Development Consultant or Devel-
oper that do not exceed 10 percent of the Developer Fee (or 20 per-
cent for Qualified Nonprofit Developments and other Developments 
in which an entity that is exempt from federal income taxes owns at 
least 50% of the General Partner) to be paid or $150,000, whichever is 
greater. 

(b) Maximum Request Limit (Competitive HTC Only). For 
any given Development, an Applicant may not request more than 150 
percent of the credit amount available in the sub-region based on es-
timates released by the Department on December 1, or $1,500,000, 
whichever is less, or $2,000,000 for Applications under the At-Risk 
Set-Aside. In addition, for Elderly Developments in a Uniform State 
Service Region containing a county with a population that exceeds 
one million, the request may not exceed the final amount published 
on the Department's website after the release of the Internal Revenue 
Service notice regarding the 2016 credit ceiling. For all Applications, 
the Department will consider the amount in the Funding Request of the 
pre-application and Application to be the amount of Housing Tax Cred-
its requested and will automatically reduce the Applicant's request to 
the maximum allowable under this subsection if exceeded. Regardless 
of the credit amount requested or any subsequent changes to the request 
made by staff, the Board may not award to any individual Development 
more than $2 million in a single Application Round. (§2306.6711(b)) 

(c) Increase in Eligible Basis (30 percent Boost). Applications 
will be evaluated for an increase of up to but not to exceed 30 percent in 
Eligible Basis provided they meet the criteria identified in paragraphs 
(1) - (3) of this subsection, or if required under §42 of the Code. Staff 
will recommend no increase or a partial increase in Eligible Basis if it 
is determined it would cause the Development to be over sourced, as 
evaluated by the Real Estate Analysis division, in which case a credit 
amount necessary to fill the gap in financing will be recommended. 
The criteria in paragraph (3) of this subsection are not applicable to 
Tax-Exempt Bond Developments. 

(1) The Development is located in a Qualified Census Tract 
(QCT) (as determined by the Secretary of HUD) that has less than 20 
percent Housing Tax Credit Units per total households in the tract as 
established by the U.S. Census Bureau for the 5-year American Com-
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munity Survey. New Construction or Adaptive Reuse Developments 
located in a QCT that has in excess of 20 percent Housing Tax Credit 
Units per total households in the tract are not eligible to qualify for a 
30 percent increase in Eligible Basis, which would otherwise be avail-
able for the Development Site pursuant to §42(d)(5) of the Code. For 
Tax-Exempt Bond Developments, as a general rule, a QCT designation 
would have to coincide with the program year the Certificate of Reser-
vation is issued in order for the Department to apply the 30 percent 
boost in its underwriting evaluation. For New Construction or Adap-
tive Reuse Developments located in a QCT with 20 percent or greater 
Housing Tax Credit Units per total households, the Development is el-
igible for the boost if the Application includes a resolution stating that 
the Governing Body of the appropriate municipality or county contain-
ing the Development has by vote specifically allowed the construction 
of the new Development and referencing this rule. An acceptable, but 
not required, form of resolution may be obtained in the Multifamily 
Programs Procedures Manual. Required documentation must be sub-
mitted by the Full Application Delivery Date as identified in §11.2 of 
this chapter or Resolutions Delivery Date in §10.4 of this title, as appli-
cable. Applicants must submit a copy of the census map that includes 
the 11-digit census tract number and clearly shows that the proposed 
Development is located within a QCT. 

(2) The Development is located in a Small Area Difficult 
Development Area (SADDA) (based on Small Area Fair Market Rents 
(FMRs) as determined by the Secretary of HUD) that has high construc-
tion, land and utility costs relative to the AMGI. For Tax-Exempt Bond 
Developments, as a general rule, an SADDA designation would have to 
coincide with the program year the Certificate of Reservation is issued 
in order for the Department to apply the 30 percent boost in its un-
derwriting evaluation. Applicants must submit a copy of the SADDA 
map that clearly shows the proposed Development is located within the 
boundaries of a SADDA. 

(3) The Development meets one of the criteria described in 
subparagraphs (A) - (E) of this paragraph pursuant to §42(d)(5) of the 
Code: 

(A) the Development is located in a Rural Area; 

(B) the Development is proposing entirely Supportive 
Housing and is expected to be debt free or have no foreclosable or 
non-cash flow debt; 

(C) the Development meets the criteria for the Oppor-
tunity Index as defined in §11.9(c)(4) of this chapter (relating to Com-
petitive HTC Selection Criteria); 

(D) the Applicant elects to restrict an additional 10 per-
cent of the proposed low income Units for households at or below 30 
percent of AMGI. These Units must be in addition to Units required 
under any other provision of this chapter; or 

(E) the Development is not an Elderly Development 
and is not located in a QCT that is in an area covered by a concerted 
revitalization plan. A Development will be considered to be in an area 
covered by a concerted revitalization plan if it is eligible for and elects 
points under §11.9(d)(7) of this chapter. 

§11.6. Competitive HTC Allocation Process. 
This section identifies the general allocation process and the method-
ology by which awards are made. 

(1) Regional Allocation Formula. The Department shall 
initially make available in each Rural Area and Urban Area of each 
Uniform State Service Region ("sub-region") Housing Tax Credits in 
an amount consistent with the Regional Allocation Formula developed 
in compliance with Texas Government Code, §2306.1115. The process 
of awarding the funds made available within each sub-region shall fol-

low the process described in this section. Where a particular situation 
that is not contemplated and addressed explicitly by the process de-
scribed herein, Department staff shall formulate a recommendation for 
the Board's consideration based on the objectives of regional alloca-
tion together with other policies and purposes set out in Texas Govern-
ment Code, Chapter 2306 and the Department shall provide Applicants 
the opportunity to comment on and propose alternatives to such a rec-
ommendation. In general, such a recommendation shall not involve 
broad reductions in the funding request amounts solely to accommo-
date regional allocation and shall not involve rearranging the priority 
of Applications within a particular sub-region or set-aside except as 
described herein. If the Department determines that an allocation rec-
ommendation would cause a violation of the $3 million credit limit per 
Applicant, the Department will make its recommendation by select-
ing the Development(s) that most effectively satisfy the Department's 
goals in meeting set-aside and regional allocation goals. Where suffi-
cient credit becomes available to award an application on the waiting 
list late in the calendar year, staff may allow flexibility in meeting the 
Carryover Allocation submission deadline to ensure to the fullest ex-
tent feasible that available resources are allocated by December 31. 

(2) Credits Returned and National Pool Allocated After 
January 1. For any credits returned after January 1 and eligible 
for reallocation, the Department shall first return the credits to the 
sub-region or set-aside from which the original allocation was made. 
The credits will be treated in a manner consistent with the allocation 
process described in this section and may ultimately flow from the 
sub-region and be awarded in the collapse process to an Application in 
another region, sub-region or set-aside. For any credit received from 
the "national pool" after the initial approval of awards in late July, the 
credits will be added to and awarded to the next Application on the 
waiting list for the state collapse. 

(3) Award Recommendation Methodology. 
(§2306.6710(a) - (f); §2306.111) The Department will assign, as 
described herein, Developments for review by the program and 
underwriting divisions. In general, Applications will be prioritized 
for assignment, with highest priority given to those identified as most 
competitive based upon the Applicant self-score and an initial program 
review. The procedure identified in subparagraphs (A) - (F) of this 
paragraph will also be used in making recommendations to the Board. 

(A) USDA Set-Aside Application Selection (Step 1). 
The first level of priority review will be those Applications with the 
highest scores in the USDA Set-Aside until the minimum requirements 
stated in §11.5(2) of this chapter (relating to Competitive HTC Set-
Asides. (§2306.111(d))) are attained. The minimum requirement may 
be exceeded in order to award the full credit request or underwritten 
amount of the last Application selected to meet the At-Risk Set-Aside 
requirement; 

(B) At-Risk Set-Aside Application Selection (Step 2). 
The second level of priority review will be those Applications with 
the highest scores in the At-Risk Set-Aside statewide until the mini-
mum requirements stated in §11.5(3) of this chapter are attained. This 
may require the minimum requirement to be exceeded to award the 
full credit request or underwritten amount of the last Application se-
lected to meet the At-Risk Set-Aside requirement. This step may leave 
less than originally anticipated in the 26 sub-regions to award under 
the remaining steps, but these funds would generally come from the 
statewide collapse; 

(C) Initial Application Selection in Each Sub-Region 
(Step 3). The highest scoring Applications within each of the 26 sub-re-
gions will then be selected provided there are sufficient funds within 
the sub-region to fully award the Application. Applications electing 
the At-Risk or USDA Set-Asides will not be eligible to receive an 
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award from funds made generally available within each of the sub-re-
gions. In Uniform State Service Regions containing a county with a 
population that exceeds one million, the Board may not allocate more 
than the maximum percentage of credits available for Elderly Devel-
opments, unless there are no other qualified Applications in the subre-
gion. The Department will, for each such Urban subregion, calculate 
the maximum percentage in accordance with Texas Government Code, 
§2306.6711(h) and will publish such percentages on its website. 

(D) Rural Collapse (Step 4). If there are any tax credits 
set-aside for Developments in a Rural Area in a specific Uniform State 
Service Region ("Rural sub-region") that remain after award under sub-
paragraph (C) of this paragraph, those tax credits shall be combined 
into one "pool" and then be made available in any other Rural Area in 
the state to the Application in the most underserved Rural sub-region as 
compared to the sub-region's allocation. This rural redistribution will 
continue until all of the tax credits in the "pool" are allocated to Rural 
Applications and at least 20 percent of the funds available to the State 
are allocated to Applications in Rural Areas. (§2306.111(d)(3)) In the 
event that more than one sub-region is underserved by the same per-
centage, the priorities described in clauses (i) - (ii) of this subparagraph 
will be used to select the next most underserved sub-region: 

(i) the sub-region with no recommended At-Risk 
Applications from the same Application Round; and 

(ii) the sub-region that was the most underserved 
during the Application Round during the year immediately preceding 
the current Application Round. 

(E) Statewide Collapse (Step 5). Any credits remaining 
after the Rural Collapse, including those in any sub-region in the State, 
will be combined into one "pool." The funds will be used to award the 
highest scoring Application (not selected in a prior step) in the most 
underserved sub-region in the State compared to the amount originally 
made available in each sub-region. In Uniform State Service Regions 
containing a county with a population that exceeds one million, the 
Board may not allocate more than the maximum percentage of credits 
available for Elderly Developments, unless there are no other qualified 
Applications in the subregion. The Department will, for each such Ur-
ban subregion, calculate the maximum percentage in accordance with 
Texas Government Code, §2306.6711(h) and will publish such percent-
ages on its website. This process will continue until the funds remain-
ing are insufficient to award the next highest scoring Application in 
the next most underserved sub-region. In the event that more than one 
sub-region is underserved by the same percentage, the priorities de-
scribed in clauses (i) and (ii) of this subparagraph will be used to select 
the next most underserved sub-region: 

(i) the sub-region with no recommended At-Risk 
Applications from the same Application Round; and 

(ii) the sub-region that was the most underserved 
during the Application Round during the year immediately preceding 
the current Application Round. 

(F) Contingent Qualified Nonprofit Set-Aside Step 
(Step 6). If an insufficient number of Applications participating in 
the Nonprofit Set-Aside are selected after implementing the criteria 
described in subparagraphs (A) - (E) of this paragraph to meet the 
requirements of the 10 percent Nonprofit Set-Aside, action must be 
taken to modify the criteria described in subparagraphs (A) - (E) of 
this paragraph to ensure the set-aside requirements are met. Therefore, 
the criteria described in subparagraphs (C) - (E) of this paragraph will 
be repeated after selection of the highest scoring Application(s) under 
the Nonprofit Set-Aside statewide are selected to meet the minimum 
requirements of the Nonprofit Set-Aside. This step may cause some 
lower scoring Applications in a sub-region to be selected instead 

of a higher scoring Application not participating in the Nonprofit 
Set-Aside. 

(4) Waiting List. The Applications that do not receive an 
award by July 31 and remain active and eligible will be recommended 
for placement on the waiting list. The waiting list is not static. The al-
location process will be used in determining the Application to award. 
For example, if credits are returned, those credits will first be made 
available in the set-aside or sub-region from which they were origi-
nally awarded. This means that the first Application on the waiting 
list is in part contingent on the nature of the credits that became avail-
able for award. The Department shall hold all credit available after the 
late-July awards until September 30 in order to collect credit that may 
become available when tax credit Commitments are submitted. Credit 
confirmed to be available, as of September 30, may be awarded to Ap-
plications on the waiting list unless insufficient credits are available 
to fund the next Application on the waiting list. For credit returned 
after September 30, awards from the waiting list will be made when 
the remaining balance is sufficient to award the next Application on 
the waiting list based on the date(s) of returned credit. Notwithstand-
ing the foregoing, if decisions related to any returns or rescissions of 
tax credits are under appeal or are otherwise contested, the Department 
may delay awards until resolution of such issues. (§2306.6710(a) - (f); 
§2306.111) 

(5) Credit Returns Resulting from Force Majeure Events. 
In the event that the Department receives a return of Competitive HTCs 
during the current program year from an Application that received a 
Competitive Housing Tax Credit award during any of the preceding 
three years, such returned credit will, if the Board determines that all 
of the requirements of this paragraph are met to its satisfaction, be allo-
cated separately from the current year's tax credit allocation, and shall 
not be subject to the requirements of paragraph (2) of this section. Re-
quests to separately allocate returned credit where all of the require-
ments of this paragraph have not been met or requests for waivers 
of any part of this paragraph will not be considered. For purposes 
of this paragraph, credits returned after September 30 of the preced-
ing program year may be considered to have been returned on Jan-
uary 1 of the current year in accordance with the treatment described 
in §(b)(2)(C)(iii) of Treasury Regulation 1.42-14. The Department's 
Governing Board may approve the execution of a current program year 
Carryover Agreement regarding the returned credits with the Develop-
ment Owner that returned such credits only if: 

(A) The credits were returned as a result of "Force Ma-
jeure" events that occurred after the start of construction and before 
issuance of Forms 8609. Force Majeure events are the following sud-
den and unforeseen circumstances outside the control of the Develop-
ment Owner: acts of God such as fire, tornado, flooding, significant and 
unusual rainfall or subfreezing temperatures, or loss of access to nec-
essary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; litigation; 
changes in law, rules, or regulations; national emergency or insurrec-
tion; riot; acts of terrorism; supplier failures; or materials or labor short-
ages. If a Force Majeure event is also a presidentially declared disas-
ter, the Department may treat the matter under the applicable federal 
provisions. Force Majeure events must make construction activity im-
possible or materially impede its progress; 

(B) Acts or events caused by the negligent or willful act 
or omission of the Development Owner, Affiliate or a Related Party 
shall under no circumstance be considered to be caused by Force Ma-
jeure; 

(C) A Development Owner claiming Force Majeure 
must provide evidence of the type of event, as described in subpara-
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graph (A) of this paragraph, when the event occurred, and that the loss 
was a direct result of the event; 

(D) The Development Owner must prove that reason-
able steps were taken to minimize or mitigate any delay or damages, 
that the Development Owner substantially fulfilled all obligations not 
impeded by the event, that the Development and Development Owner 
was properly insured and that the Department was timely notified of the 
likelihood or actual occurrence of an event described in subparagraph 
(A) of this paragraph; 

(E) The event prevents the Development Owner from 
meeting the placement in service requirements of the original alloca-
tion; 

(F) The requested current year Carryover Agreement 
allocates the same amount of credit as that which was returned; 

(G) The Department's Real Estate Analysis Division 
determines that the Development continues to be financially viable in 
accordance with the Department's underwriting rules after taking into 
account any insurance proceeds related to the event; and 

(H) The Development Owner submits a signed written 
request for a new Carryover Agreement concurrently with the volun-
tary return of the HTCs. 

§11.7. Tie Breaker Factors. 
In the event there are Competitive HTC Applications that receive the 
same number of points in any given set-aside category, rural regional 
allocation or urban regional allocation, or rural or statewide collapse, 
the Department will utilize the factors in this section, in the order they 
are presented, to determine which Development will receive preference 
in consideration for an award. The tie breaker factors are not intended 
to specifically address a tie between equally underserved sub-regions 
in the rural or statewide collapse. 

(1) Applications scoring higher on the Opportunity Index 
under §11.9(c)(4) of this chapter (relating to Competitive HTC Selec-
tion Criteria) as compared to another Application with the same score. 

(2) Applications proposed to be located in a census tract 
with the lowest poverty rate as compared to another Application with 
the same score. 

(3) The Application with the highest average rating for the 
elementary, middle, and high school designated for attendance by the 
Development Site, or (for "choice" districts) the closest. 

(4) Applications proposed to be located the greatest linear 
distance from the nearest Housing Tax Credit assisted Development. 
Developments awarded Housing Tax Credits but do not yet have a Land 
Use Restriction Agreement in place will be considered Housing Tax 
Credit assisted Developments for purposes of this paragraph. The lin-
ear measurement will be performed from closest boundary to closest 
boundary. 

§11.9. Competitive HTC Selection Criteria. 
(a) General Information. This section identifies the scoring 

criteria used in evaluating and ranking Applications. The criteria iden-
tified in subsections (b) - (e) of this section include those items required 
under Texas Government Code, Chapter 2306, §42 of the Code, and 
other criteria established in a manner consistent with Chapter 2306 and 
§42 of the Code. There is no rounding of numbers in this section for 
any of the calculations in order to achieve the desired requirement or 
limitation, unless rounding is explicitly stated as allowed for that par-
ticular calculation or criteria. Due to the highly competitive nature of 
the program, Applicants that elect points where supporting documen-
tation is required but fail to provide any supporting documentation will 
not be allowed to cure the issue through an Administrative Deficiency. 

However, Department staff may provide the Applicant an opportunity 
to explain how they believe the Application, as submitted, meets the 
requirements for points or otherwise satisfies the requirements. When 
providing a pre-application, Application or other materials to a state 
representative, local governmental body, Neighborhood Organization, 
or anyone else to secure support or approval that may affect the Ap-
plicant's competitive posture, an Applicant must disclose that in accor-
dance with the Department's rules aspects of the Development may be 
subject to change, including, but not limited to, changes in the ameni-
ties ultimately selected and provided. 

(b) Criteria promoting development of high quality housing. 

(1) Size and Quality of the Units. (§2306.6710(b)(1)(D); 
§42(m)(1)(C)(iii)) An Application may qualify for up to fifteen (15) 
points under subparagraphs (A) and (B) of this paragraph. 

(A) Unit Sizes (8 points). The Development must meet 
the minimum requirements identified in this subparagraph to qualify 
for points. Points for this item will be automatically granted for Appli-
cations involving Rehabilitation (excluding Reconstruction), for De-
velopments receiving funding from USDA, or for Supportive Housing 
Developments without meeting these square footage minimums only if 
requested in the Self Scoring Form. 

(i) five-hundred fifty (550) square feet for an Effi-
ciency Unit; 

(ii) six-hundred fifty (650) square feet for a one Bed-
room Unit; 

(iii) eight-hundred fifty (850) square feet for a two 
Bedroom Unit; 

(iv) one-thousand fifty (1,050) square feet for a three 
Bedroom Unit; and 

(v) one-thousand two-hundred fifty (1,250) square 
feet for a four Bedroom Unit. 

(B) Unit and Development Features (7 points). Ap-
plicants that elect in an Application to provide specific amenity 
and quality features in every Unit at no extra charge to the tenant 
will be awarded points based on the point structure provided in 
§10.101(b)(6)(B) of this title (relating to Site and Development Re-
quirements and Restrictions) and as certified to in the Application. The 
amenities will be required to be identified in the LURA. Rehabilitation 
Developments will start with a base score of three (3) points and 
Supportive Housing Developments will start with a base score of five 
(5) points. 

(2) Sponsor Characteristics. (§42(m)(1)(C)(iv)) An Appli-
cation may qualify to receive one (1) point if the ownership structure 
contains a HUB certified by the Texas Comptroller of Public Accounts 
by the Full Application Delivery Date, or Qualified Nonprofit Organi-
zation provided the Application is under the Nonprofit Set-Aside. The 
HUB or Qualified Nonprofit Organization must have some combina-
tion of ownership interest in the General Partner of the Applicant, cash 
flow from operations, and developer fee which taken together equal at 
least 80 percent and no less than 5 percent for any category. For exam-
ple, a HUB or Qualified Nonprofit Organization may have 20 percent 
ownership interest, 30 percent of the developer fee, and 30 percent of 
cash flow from operations. The HUB or Qualified Nonprofit Organiza-
tion must also materially participate in the Development and operation 
of the Development throughout the Compliance Period and must have 
experience directly related to the housing industry, which may include 
experience with property management, construction, development, fi-
nancing, or compliance. A Principal of the HUB or Qualified Non-
profit Organization cannot be a Related Party to any other Principal of 
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the Applicant or Developer (excluding another Principal of said HUB 
or Qualified Nonprofit Organization). 

(c) Criteria to serve and support Texans most in need. 

(1) Income Levels of Tenants. (§§2306.111(g)(3)(B) and 
(E); 2306.6710(b)(1)(C) and (e); and §42(m)(1)(B)(ii)(I)). An Appli-
cation may qualify for up to sixteen (16) points for rent and income 
restricting a Development for the entire Affordability Period at the lev-
els identified in subparagraph (A) or (B) of this paragraph. 

(A) For any Development located within a non-Rural 
Area of the Dallas, Fort Worth, Houston, San Antonio, or Austin 
MSAs: 

(i) At least 40 percent of all low-income Units at 50 
percent or less of AMGI (16 points); 

(ii) At least 30 percent of all low income Units at 50 
percent or less of AMGI (14 points); or 

(iii) At least 20 percent of all low-income Units at 
50 percent or less of AMGI (12 points). 

(B) For Developments proposed to be located in areas 
other than those listed in subparagraph (A) of this paragraph: 

(i) At least 20 percent of all low-income Units at 50 
percent or less of AMGI (16 points); 

(ii) At least 15 percent of all low-income Units at 50 
percent or less of AMGI (14 points); or 

(iii) At least 10 percent of all low-income Units at 
50 percent or less of AMGI (12 points). 

(2) Rent Levels of Tenants. (§2306.6710(b)(1)(E)) An Ap-
plication may qualify to receive up to thirteen (13) points for rent and 
income restricting a Development for the entire Affordability Period. 
These levels are in addition to those committed under paragraph (1) of 
this subsection. 

(A) At least 20 percent of all low-income Units at 30 
percent or less of AMGI for Supportive Housing Developments pro-
posed by a Qualified Nonprofit or for Developments participating in 
the City of Houston's Permanent Supportive Housing ("HPSH") pro-
gram. A Development participating in the HPSH program and electing 
points under this subparagraph must have applied for HPSH funds by 
the Full Application Delivery Date, must have a commitment of HPSH 
funds by Commitment, must qualify for a minimum of five (5) points 
under paragraph (4) of this subsection (relating to the Opportunity In-
dex), and must not have more than 18 percent of the total Units re-
stricted for Persons with Special Needs as defined under paragraph (7) 
of this subsection (relating to Tenant Populations with Special Housing 
Needs) (13 points); 

(B) At least 10 percent of all low-income Units at 30 
percent or less of AMGI or, for a Development located in a Rural Area, 
7.5 percent of all low-income Units at 30 percent or less of AMGI (11 
points); or 

(C) At least 5 percent of all low-income Units at 30 per-
cent or less of AMGI (7 points). 

(3) Tenant Services. (§2306.6710(b)(1)(G) and 
§2306.6725(a)(1)) A Supportive Housing Development proposed by 
a Qualified Nonprofit or Developments participating in the HPSH 
program may qualify to receive up to eleven (11) points and all other 
Developments may receive up to ten (10) points. A Development 
participating in the HPSH program and electing eleven (11) points 
under this paragraph must have applied for HPSH funds by the Full 
Application Delivery Date, must have a commitment of HPSH funds 

by Commitment, must qualify for a minimum of five (5) points under 
paragraph (4) of this subsection, and must not have more than 18 
percent of the total Units restricted for Persons with Special Needs as 
defined under paragraph (7) of this subsection. By electing points, the 
Applicant certifies that the Development will provide a combination 
of supportive services, which are listed in §10.101(b)(7) of this 
title, appropriate for the proposed tenants and that there is adequate 
space for the intended services. The provision and complete list of 
supportive services will be included in the LURA. The Owner may 
change, from time to time, the services offered; however, the overall 
points as selected at Application will remain the same. No fees may 
be charged to the tenants for any of the services. Services must be 
provided on-site or transportation to those off-site services identified 
on the list must be provided. The same service may not be used for 
more than one scoring item. 

(4) Opportunity Index. The Department may refer to loca-
tions qualifying for points under this scoring item as high opportunity 
areas in some materials. 

(A) For Developments located in an Urban Area, if the 
proposed Development Site is located within a census tract that has a 
poverty rate below 15 percent for Individuals (or 35 percent for De-
velopments in Regions 11 and 13), an Application may qualify to re-
ceive up to seven (7) points upon meeting the additional requirements 
in clauses (i) - (v) of this subparagraph. The Department will base 
poverty rate on data from the five (5) year American Community Sur-
vey. 

(i) The Development Site is located in a census tract 
with income in the top quartile of median household income for the 
county or MSA as applicable, and the Development Site is in the at-
tendance zone of an elementary school that has a Met Standard rating 
and has achieved a 77 or greater on index 1 of the performance index, 
related to student achievement (7 points); 

(ii) The Development Site is located in a census tract 
with income in the second quartile of median household income for the 
county or MSA as applicable, and the Development Site is in the atten-
dance zone of an elementary school that has a Met Standard rating, has 
achieved a 77 or greater on index 1 of the performance index, related 
to student achievement, and has earned at least one distinction desig-
nation by TEA (6 points); 

(iii) The Development Site is located in a census 
tract with income in the second quartile of median household income 
for the county or MSA as applicable, and the Development Site is in 
the attendance zone of an elementary school that has a Met Standard 
rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement (5 points); 

(iv) The Development Site is located in a census 
tract with income in the top quartile of median household income for 
the county or MSA as applicable (3 points); or 

(v) The Development Site is located in a census tract 
with income in the top two quartiles of median household income for 
the county or MSA as applicable (1 point). 

(B) For Developments located in a Rural Area, an Ap-
plication may qualify to receive up to seven (7) cumulative points based 
on median income of the area and/or proximity to the essential com-
munity assets as reflected in clauses (i) - (vi) of this subparagraph if the 
Development Site is located within a census tract that has a poverty rate 
below 15 percent for Individuals (35 percent for regions 11 and 13) or 
within a census tract with income in the top or second quartile of me-
dian household income for the county or MSA as applicable or within 
the attendance zone of an elementary school that has a Met Standard 
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rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement. 

(i) The Development Site is located within the atten-
dance zone of an elementary, middle, or high school that has achieved 
the performance standards stated in subparagraph (B). (Note that if the 
school is more than 2 miles from the Development Site, free trans-
portation must be provided by the school district in order to qualify for 
points. For purposes of this subparagraph only, any school, regardless 
of the number of grades served, can count towards points; however, 
schools without ratings, unless paired with another appropriately rated 
school will not be considered.) (3 points); 

(ii) The Development Site is within 1.5 linear miles 
of a center that is licensed by the Department of Family and Protective 
Services specifically to provide a school-age program (2 points); 

(iii) The Development Site is located within 1.5 lin-
ear miles of a full service grocery store (2 points); 

(iv) The Development Site is located within 1.5 lin-
ear miles of a center that is licensed by the Department of Family and 
Protective Services to provide a child care program for infants, tod-
dlers, and/or pre-kindergarten, at a minimum (2 points); 

(v) The Development Site is located within 1.5 lin-
ear miles of a senior center (2 points); and/or 

(vi) The Development Site is located within 1.5 lin-
ear miles of a health related facility (1 point). 

(C) An elementary school attendance zone for the De-
velopment Site does not include schools with district-wide possibil-
ity of enrollment or no defined attendance zones, sometimes known 
as magnet schools. However, in districts with district-wide enrollment 
an Applicant may use the rating of the closest elementary school that 
may possibly be attended by the tenants. The applicable school rating 
will be the 2015 accountability rating assigned by the Texas Education 
Agency. School ratings will be determined by the school number, so 
that in the case where a new school is formed or named or consoli-
dated with another school but is considered to have the same number 
that rating will be used. A school that has never been rated by the Texas 
Education Agency will use the district rating. If a school is configured 
to serve grades that do not align with the Texas Education Agency's 
conventions for defining elementary schools (typically grades K-5 or 
K-6), the school will be considered to have the lower of the ratings of 
the schools that would be combined to meet those conventions. 

(5) Educational Excellence. Except for Supportive Hous-
ing Developments, an Application may qualify to receive up to five (5) 
points for a Development Site located within the attendance zones of 
public schools meeting the criteria as described in subparagraphs (A) 
- (C) of this paragraph, as determined by the Texas Education Agency. 
A Supportive Housing Development may qualify to receive no more 
than two (2) points for a Development Site located within the atten-
dance zones of public schools meeting the criteria as described in sub-
paragraphs (A) and (B) of this paragraph, as determined by the Texas 
Education Agency. An attendance zone does not include schools with 
district-wide possibility of enrollment or no defined attendance zones, 
sometimes known as magnet schools. However, in districts with dis-
trict-wide enrollment an Applicant may use the rating of the closest 
elementary, middle, or high schools, respectively, which may possibly 
be attended by the tenants. The applicable school rating will be the 
2015 accountability rating assigned by the Texas Education Agency. 
School ratings will be determined by the school number, so that in the 
case where a new school is formed or named or consolidated with an-
other school but is considered to have the same number that rating will 
be used. A school that has never been rated by the Texas Education 

Agency will use the district rating. If a school is configured to serve 
grades that do not align with the Texas Education Agency's conventions 
for defining elementary schools (typically grades K-5 or K-6), middle 
schools (typically grades 6-8 or 7-8) and high schools (typically grades 
9-12), the school will be considered to have the lower of the ratings of 
the schools that would be combined to meet those conventions. In de-
termining the ratings for all three levels of schools, ratings for all grades 
K-12 must be included, meaning that two or more schools' ratings may 
be combined. For example, in the case of an elementary school which 
serves grades K-4 and an intermediate school that serves grades 5-6, 
the elementary school rating will be the lower of those two schools' 
ratings. Also, in the case of a 9th grade center and a high school that 
serves grades 10-12, the high school rating will be considered the lower 
of those two schools' ratings. Sixth grade centers will be considered as 
part of the middle school rating. 

(A) The Development Site is within the attendance zone 
of an elementary school, a middle school and a high school with a Met 
Standard rating and an Index 1 score of at least 77. For Developments 
in Region 11, the middle school and high school must achieve an Index 
1 score of at least 70 to be eligible for these points (5 points, or 2 points 
for a Supportive Housing Development); 

(B) The Development Site is within the attendance zone 
of any two of the following three schools (an elementary school, a mid-
dle school, and a high school) with a Met Standard rating and an Index 
1 score of at least 77. For Developments in Region 11, the middle 
school and high school must achieve an Index 1 score of at least 70 
to be eligible for these points; (3 points, or 2 points for a Supportive 
Housing Development); or 

(C) The Development Site is within the attendance zone 
of an elementary school, a middle school and a high school either all 
with a Met Standard rating or any one of the three schools with Met 
Standard rating and an Index 1 score of at least 77. For Developments 
in Region 11, the middle school and high school must achieve an Index 
1 score of at least 70 to be eligible for these points. (1 point) 

(6) Underserved Area. (§§2306.6725(b)(2); 2306.127, 
42(m)(1)(C)(ii)) An Application may qualify to receive up to two (2) 
points if the Development Site is located in one of the areas described 
in subparagraphs (A) - (E) of this paragraph, and the Application 
contains evidence substantiating qualification for the points. If an 
Application qualifies for points under paragraph (4) of this subsection 
then the Application is not eligible for points under subparagraphs (A) 
and (B) of this paragraph. 

(A) The Development Site is located wholly or partially 
within the boundaries of a colonia as such boundaries are determined 
by the Office of the Attorney General and within 150 miles of the Rio 
Grande River border. For purposes of this scoring item, the colonia 
must lack water, wastewater, or electricity provided to all residents of 
the colonia at a level commensurate with the quality and quantity ex-
pected of a municipality and the proposed Development must make 
available any such missing water, wastewater, and electricity supply 
infrastructure physically within the borders of the colonia in a manner 
that would enable the current dwellings within the colonia to connect 
to such infrastructure (2 points); 

(B) An Economically Distressed Area (1 point); 

(C) A Place, or if outside of the boundaries of any Place, 
a county that has never received a competitive tax credit allocation or a 
4 percent non-competitive tax credit allocation serving the same Target 
Population which remains an active tax credit development (2 points); 

(D) For Rural Areas only, a census tract that has never 
received a competitive tax credit allocation or a 4 percent non-compet-
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itive tax credit allocation for a Development that remains an active tax 
credit development serving the same Target Population (2 points); 

(E) A census tract that has not received a competitive 
tax credit allocation or a 4 percent non-competitive tax credit alloca-
tion for a Development serving the same Target Population that remains 
an active tax credit development or if it is serving the same Target Pop-
ulation then it has not received the allocation within the past 10 years 
(1 point); 

(7) Tenant Populations with Special Housing Needs. 
(§42(m)(1)(C)(v)) An Application may qualify to receive up to two 
(2) points by serving Tenants with Special Housing Needs. Points will 
be awarded as described in subparagraphs (A) - (C) of this paragraph. 

(A) Applications may qualify for two (2) points if a de-
termination by the Department of approval is submitted in the Appli-
cation indicating participation of an existing Development in the De-
partment's Section 811 Project Rental Assistance Demonstration Pro-
gram ("Section 811 PRA Program"). In order to qualify for points, the 
existing Development must commit to the Section 811 PRA Program 
at least 10 units or, if the proposed Development would be eligible 
to claim points under subparagraph (B) of this paragraph, at least the 
same number of units (as would be required under subparagraph (B) 
of this paragraph for the proposed Development) have been designated 
for the Section 811 PRA Program in the existing Development. The 
same units cannot be used to qualify for points in more than one HTC 
Application. 

(B) Applications meeting all of the requirements in 
clauses (i) - (v) of this subparagraph are eligible to receive two (2) 
points by committing to participate in the Department's Section 811 
PRA Program. In order to be eligible for points, Applicants must 
commit at least 10 Units in the proposed Development for participa-
tion in the Section 811 PRA Program unless the Integrated Housing 
Rule (10 TAC §1.15) or Section 811 PRA Program guidelines and 
requirements limits the proposed Development to fewer than 10 Units. 
The same units cannot be used to qualify for points in more than one 
HTC Application. Once elected in the Application, Applicants may 
not withdraw their commitment to have the proposed Development 
participate in the Section 811 PRA Program unless the Department 
determines that the Development cannot meet all of the Section 811 
PRA Program criteria. In this case, staff may allow the Application 
to qualify for points by meeting the requirements of subparagraph (C) 
of this paragraph. 

(i) The Development must not be an Elderly Limi-
tation Development or Supportive Housing; 

(ii) The Development must not be originally con-
structed before 1978; 

(iii) The Development has units available to be com-
mitted to the Section 811 PRA Program in the Development, meaning 
that those units do not have any other sources of project-based rental or 
long-term operating assistance within 6 months of receiving 811 assis-
tance and cannot have an existing restriction for persons with disabili-
ties; 

(iv) The Development Site must be located in one 
of the following areas: Austin-Round Rock MSA, Brownsville-Harlin-
gen MSA, Corpus Christi MSA; Dallas-Fort Worth-Arlington MSA; El 
Paso MSA; Houston-The Woodlands-Sugar Land MSA; McAllen-Ed-
inburg-Mission MSA; or San Antonio-New Braunfels MSA; and 

(v) The Development Site must not be located in the 
mapped 500-year floodplain or in the 100-year floodplain. 

(C) Applications proposing Developments that do not 
meet all of the requirements of clauses (i) - (v) of subparagraph (B) of 
this paragraph may qualify for two (2) points for meeting the require-
ments of this subparagraph. In order to qualify for points, Applicants 
must agree to set-aside at least 5 percent of the total Units for Persons 
with Special Needs. For purposes of this subparagraph, Persons with 
Special Needs is defined as households where one individual has alco-
hol and/or drug addictions, Colonia resident, Persons with Disabilities, 
Violence Against Women Act Protections (domestic violence, dating 
violence, sexual assault, and stalking), persons with HIV/AIDS, home-
less populations, veterans, wounded warriors (as defined by the Caring 
for Wounded Warriors Act of 2008), and farmworkers. Throughout the 
Compliance Period, unless otherwise permitted by the Department, the 
Development Owner agrees to affirmatively market Units to Persons 
with Special Needs. In addition, the Department will require an ini-
tial minimum twelve-month period during which Units must either be 
occupied by Persons with Special Needs or held vacant. After the ini-
tial twelve-month period, the Development Owner will no longer be 
required to hold Units vacant for Persons with Special Needs, but will 
be required to continue to affirmatively market Units to Persons with 
Special Needs. 

(8) Proximity to Important Services. An Application may 
qualify to receive up to two (2) points for being located within a one 
and a half (1.5) mile radius or three (3) mile radius for Developments 
in a Rural Area of the services listed below. These do not need to be 
in separate facilities to qualify for the points. A map must be included 
identifying the Development Site and the location of each of the ser-
vices. 

(A) Full Service Grocery Store (1 point); 

(B) Pharmacy (1 point). 

(d) Criteria promoting community support and engagement. 

(1) Local Government Support. (§2306.6710(b)(1)(B)) An 
Application may qualify for up to seventeen (17) points for a resolution 
or resolutions voted on and adopted by the bodies reflected in subpara-
graphs (A) - (C) of this paragraph, as applicable. The resolution(s) must 
be dated prior to Final Input from Elected Officials Delivery Date and 
must be submitted to the Department no later than the Final Input from 
Elected Officials Delivery Date as identified in §11.2 of this chapter. 
Such resolution(s) must specifically identify the Development whether 
by legal description, address, Development name, Application number 
or other verifiable method. In providing a resolution a municipality 
or county should consult its own staff and legal counsel as to whether 
such resolution will be consistent with Fair Housing laws as they may 
apply, including, as applicable, consistency with any Fair Housing Ac-
tivity Statement-Texas ("FHAST") form on file, any current Analysis 
of Impediments to Fair Housing Choice, or any current plans such as 
one year action plans or five year consolidated plans for HUD block 
grant funds, such as HOME or CDBG funds. Once a resolution is sub-
mitted to the Department it may not be changed or withdrawn. For an 
Application with a proposed Development Site that, at the time of the 
initial filing of the Application, is: 

(A) Within a municipality, the Application will receive: 

(i) seventeen (17) points for a resolution from the 
Governing Body of that municipality expressly setting forth that the 
municipality supports the Application or Development; or 

(ii) fourteen (14) points for a resolution from the 
Governing Body of that municipality expressly setting forth that the 
municipality has no objection to the Application or Development. 
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(B) Within the extraterritorial jurisdiction of a munici-
pality, the Application may receive points under clause (i) or (ii) of this 
subparagraph and under clause (iii) or (iv) of this subparagraph: 

(i) eight and one-half (8.5) points for a resolution 
from the Governing Body of that municipality expressly setting forth 
that the municipality supports the Application or Development; or 

(ii) seven (7) points for a resolution from the Gov-
erning Body of that municipality expressly setting forth that the mu-
nicipality has no objection to the Application or Development; and 

(iii) eight and one-half (8.5) points for a resolution 
from the Governing Body of that county expressly setting forth that the 
county supports the Application or Development; or 

(iv) seven (7) points for a resolution from the Gov-
erning Body of that county expressly setting forth that the county has 
no objection to the Application or Development. 

(C) Within a county and not within a municipality or the 
extraterritorial jurisdiction of a municipality: 

(i) seventeen (17) points for a resolution from the 
Governing Body of that county expressly setting forth that the county 
supports the Application or Development; or 

(ii) fourteen (14) points for a resolution from the 
Governing Body of that county expressly setting forth that the county 
has no objection to the Application or Development. 

(2) Commitment of Development Funding by Local Polit-
ical Subdivision. (§2306.6725(a)(5)) An Application may receive one 
(1) point for a commitment of Development funding from the city (if 
located in a city) or county in which the Development Site is located. 
Documentation must include a letter from an official of the municipal-
ity, county, or other instrumentality with jurisdiction over the proposed 
Development stating they will provide a loan, grant, reduced fees or 
contribution of other value for the benefit of the Development. Once 
a letter is submitted to the Department it may not be changed or with-
drawn. 

(3) Declared Disaster Area. (§2306.6710(b)(1)(H)) An 
Application may receive ten (10) points if at the time of Application 
submission or at any time within the two-year period preceding the 
date of submission, the Development Site is located in an area declared 
to be a disaster area under the Texas Government Code, §418.014. 

(4) Quantifiable Community Participation. 
(§2306.6710(b)(1)(J); §2306.6725(a)(2)) An Application may qualify 
for up to nine (9) points for written statements from a Neighborhood 
Organization. In order for the statement to qualify for review, the 
Neighborhood Organization must have been in existence prior to the 
Pre-Application Final Delivery Date, and its boundaries must contain 
the Development Site. In addition, the Neighborhood Organization 
must be on record with the state or county in which the Development 
Site is located. Neighborhood Organizations may request to be on 
record with the Department for the current Application Round with 
the Department by submitting documentation (such as evidence 
of board meetings, bylaws, etc.) not later than 30 days prior to 
the Full Application Delivery Date. Once a letter is submitted to 
the Department it may not be changed or withdrawn. The written 
statement must meet all of the requirements in subparagraph (A) of 
this paragraph. 

(A) Statement Requirements. If an organization can-
not make the following affirmative certifications or statements then the 
organization will not be considered a Neighborhood Organization for 
purposes of this paragraph. 

(i) the Neighborhood Organization's name, a written 
description and map of the organization's boundaries, signatures and 
contact information (phone, email and mailing address) of at least two 
individual members with authority to sign on behalf of the organiza-
tion; 

(ii) certification that the boundaries of the Neighbor-
hood Organization contain the Development Site and that the Neigh-
borhood Organization meets the definition pursuant to Texas Govern-
ment Code, §2306.004(23-a) and includes at least two separate resi-
dential households; 

(iii) certification that no person required to be listed 
in accordance with Texas Government Code §2306.6707 with respect 
to the Development to which the Application requiring their listing re-
lates participated in any way in the deliberations of the Neighborhood 
Organization, including any votes taken; 

(iv) certification that at least 80 percent of the cur-
rent membership of the Neighborhood Organization consists of persons 
residing or owning real property within the boundaries of the Neigh-
borhood Organization; and 

(v) an explicit expression of support, opposition, or 
neutrality. Any expression of opposition must be accompanied with at 
least one reason forming the basis of that opposition. A Neighborhood 
Organization is encouraged to be prepared to provide additional infor-
mation with regard to opposition. 

(B) Technical Assistance. For purposes of this section, 
if and only if there is no Neighborhood Organization already in exis-
tence or on record, the Applicant, Development Owner, or Developer 
is allowed to provide technical assistance in the creation of and/or plac-
ing on record of a Neighborhood Organization. Technical assistance is 
limited to: 

(i) the use of a facsimile, copy machine/copying, 
email and accommodations at public meetings; 

(ii) assistance in completing the QCP Neighborhood 
Information Packet, providing boundary maps and assisting in the Ad-
ministrative Deficiency process; and 

(iii) presentation of information and response to 
questions at duly held meetings where such matter is considered. 

(C) Point Values for Quantifiable Community Partici-
pation. An Application may receive points based on the values in 
clauses (i) - (vi) of this subparagraph. Points will not be cumulative. 
Where more than one written statement is received for an Application, 
the average of all statements received in accordance with this subpara-
graph will be assessed and awarded. 

(i) nine (9) points for explicit support from a Neigh-
borhood Organization that, during at least one of the three prior Appli-
cation Rounds, provided a written statement that qualified as Quantifi-
able Community Participation opposing any Competitive Housing Tax 
Credit Application and whose boundaries remain unchanged; 

(ii) eight (8) points for explicitly stated support from 
a Neighborhood Organization; 

(iii) six (6) points for explicit neutrality from a 
Neighborhood Organization that, during at least one of the three prior 
Application Rounds provided a written statement, that qualified as 
Quantifiable Community Participation opposing any Competitive 
Housing Tax Credit Application and whose boundaries remain un-
changed; 

(iv) four (4) points for statements of neutrality from 
a Neighborhood Organization or statements not explicitly stating sup-

41 TexReg 232 January 1, 2016 Texas Register 



port or opposition, or an existing Neighborhood Organization provides 
no statement of either support, opposition or neutrality, which will be 
viewed as the equivalent of neutrality or lack of objection; 

(v) four (4) points for areas where no Neighborhood 
Organization is in existence, equating to neutrality or lack of objection, 
or where the Neighborhood Organization did not meet the explicit re-
quirements of this section; or 

(vi) zero (0) points for statements of opposition 
meeting the requirements of this subsection. 

(D) Challenges to opposition. Any written statement 
from a Neighborhood Organization expressing opposition to an Appli-
cation may be challenged if it is contrary to findings or determinations, 
including zoning determinations, of a municipality, county, school dis-
trict, or other local Governmental Entity having jurisdiction or over-
sight over the finding or determination. If any such statement is chal-
lenged, the challenger must declare the basis for the challenge and sub-
mit such challenge by the Challenges to Neighborhood Organization 
Opposition Delivery Date May 1, 2016. The Neighborhood Organi-
zation expressing opposition will be given seven (7) calendar days to 
provide any information related to the issue of whether their assertions 
are contrary to the findings or determinations of a local Governmental 
Entity. All such materials and the analysis of the Department's staff 
will be provided to a fact finder, chosen by the Department, for review 
and a determination of the issue presented by this subsection. The fact 
finder will not make determinations as to the accuracy of the statements 
presented, but only with regard to whether the statements are contrary 
to findings or determinations of a local Governmental Entity. The fact 
finder's determination will be final and may not be waived or appealed. 

(5) Community Support from State Representative. 
(§2306.6710(b)(1)(J); §2306.6725(a)(2)) Applications may receive 
up to eight (8) points or have deducted up to eight (8) points for this 
scoring item. To qualify under this paragraph letters must be on the 
State Representative's letterhead, be signed by the State Representa-
tive, identify the specific Development and clearly state support for or 
opposition to the specific Development. This documentation will be 
accepted with the Application or through delivery to the Department 
from the Applicant or the State Representative and must be submitted 
no later than the Final Input from Elected Officials Delivery Date 
as identified in §11.2 of this chapter. Once a letter is submitted to 
the Department it may not be changed or withdrawn. Therefore, it 
is encouraged that letters not be submitted well in advance of the 
specified deadline in order to facilitate consideration of all constituent 
comment and other relevant input on the proposed Development. 
State Representatives to be considered are those in office at the time 
the letter is submitted and whose district boundaries include the De-
velopment Site. Neutral letters or letters that do not specifically refer 
to the Development or specifically express support or opposition will 
receive zero (0) points. A letter that does not directly express support 
but expresses it indirectly by inference (e.g. "the local jurisdiction 
supports the Development and I support the local jurisdiction") will 
be treated as a neutral letter. 

(6) Input from Community Organizations. 
(§2306.6725(a)(2)) Where, at the time of Application, the Devel-
opment Site does not fall within the boundaries of any qualifying 
Neighborhood Organization, then, in order to ascertain if there is 
community support, an Application may receive up to four (4) points 
for letters that qualify for points under subparagraphs (A), (B), and/or 
(C) of this paragraph. No more than four (4) points will be awarded 
under this point item under any circumstances. All letters must be 
submitted within the Application. Once a letter is submitted to the 
Department it may not be changed or withdrawn. Should an Applicant 
elect this option and the Application receives letters in opposition, 

then one (1) point will be subtracted from the score under this 
paragraph for each letter in opposition, provided that the letter is from 
an organization that would otherwise qualify under this paragraph. 
However, at no time will the Application receive a score lower than 
zero (0) for this item. 

(A) An Application may receive two (2) points for each 
letter of support submitted from a community or civic organization that 
serves the community in which the Development Site is located. Let-
ters of support must identify the specific Development and must state 
support of the specific Development at the proposed location. To qual-
ify, the organization must be qualified as tax exempt and have as a 
primary (not ancillary or secondary) purpose the overall betterment, 
development, or improvement of the community as a whole or of a 
major aspect of the community such as improvement of schools, fire 
protection, law enforcement, city-wide transit, flood mitigation, or the 
like. The community or civic organization must provide evidence of 
its tax exempt status and its existence and participation in the commu-
nity in which the Development Site is located including, but not lim-
ited to, a listing of services and/or members, brochures, annual reports, 
etc. Letters of support from organizations that cannot provide reason-
able evidence that they are active in the area that includes the location 
of the Development Site will not be awarded points. For purposes of 
this subparagraph, community and civic organizations do not include 
neighborhood organizations, governmental entities (excluding Special 
Management Districts), or taxing entities. 

(B) An Application may receive two (2) points for a let-
ter of support from a property owners association created for a master 
planned community whose boundaries include the Development Site 
and that does not meet the requirements of a Neighborhood Organi-
zation for the purpose of awarding points under paragraph (4) of this 
subsection. 

(C) An Application may receive two (2) points for a let-
ter of support from a Special Management District whose boundaries, 
as of the Full Application Delivery Date as identified in §11.2 of this 
chapter (relating to Program Calendar for Competitive Housing Tax 
Credits), include the Development Site. 

(D) Input that evidences unlawful discrimination 
against classes of persons protected by Fair Housing law or the scoring 
of which the Department determines to be contrary to the Department's 
efforts to affirmatively further fair housing will not be considered. 
If the Department receives input that could reasonably be suspected 
to implicate issues of non-compliance under the Fair Housing Act, 
staff will refer the matter to the Texas Workforce Commission for 
investigation, but such referral will not, standing alone, cause staff or 
the Department to terminate the Application. Staff will report all such 
referrals to the Board and summarize the status of any such referrals 
in any recommendations. 

(7) Concerted Revitalization Plan. An Application may 
qualify for points under this paragraph only if no points are elected 
under subsection (c)(4) of this section, related to Opportunity Index. 

(A) For Developments located in an Urban Area. 

(i) An Application may qualify to receive up to six 
(6) points if the Development Site is located in a distinct area that was 
once vital and has lapsed into a situation requiring concerted revital-
ization, and where a concerted revitalization plan has been developed 
and executed. The area targeted for revitalization must be larger than 
the assisted housing footprint and should be a neighborhood or small 
group of contiguous neighborhoods with common attributes and prob-
lems. The concerted revitalization plan that meets the criteria described 
in subclauses (I) - (IV) of this clause: 
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(I) The concerted revitalization plan must have 
been adopted by the municipality or county in which the Development 
Site is located. 

(II) The problems in the revitalization area must 
be identified through a process in which affected local residents had an 
opportunity to express their views on problems facing the area, and how 
those problems should be addressed and prioritized. These problems 
may include the following: 

(-a-) long-term disinvestment, such as signif-
icant presence of residential and/or commercial blight, streets infra-
structure neglect such as inadequate drainage, and/or sidewalks in sig-
nificant disrepair; 

(-b-) declining quality of life for area res-
idents, such as high levels of violent crime, property crime, gang 
activity, or other significant criminal matters such as the manufacture 
or distribution of illegal substances or overt illegal activities; 

(III) Staff will review the target area for presence 
of the problems identified in the plan and for targeted efforts within the 
plan to address those problems. In addition, but not in lieu of, such a 
plan may be augmented with targeted efforts to promote a more vital 
local economy and a more desirable neighborhood, including but not 
limited to: 

(-a-) attracting private sector development of 
housing and/or business; 

(-b-) developing health care facilities; 
(-c-) providing public transportation; 
(-d-) developing significant recreational 

facilities; and/or 
(-e-) improving under-performing schools. 

(IV) The adopted plan must have sufficient, doc-
umented and committed funding to accomplish its purposes on its es-
tablished timetable. This funding must have been flowing in accor-
dance with the plan, such that the problems identified within the plan 
will have been sufficiently mitigated and addressed prior to the Devel-
opment being placed into service. 

(ii) Points will be awarded based on: 

(I) Applications will receive four (4) points for 
a letter from the appropriate local official providing documentation of 
measurable improvements within the revitalization area based on the 
target efforts outlined in the plan; and 

(II) Applications may receive (2) points in addi-
tion to those under subclause (I) of this clause if the Development is 
explicitly identified by the city or county as contributing most signif-
icantly to the concerted revitalization efforts of the city or county (as 
applicable). A city or county may only identify one single Develop-
ment during each Application Round for the additional points under 
this subclause. A resolution from the Governing Body of the city or 
county that approved the plan is required to be submitted in the Appli-
cation (this resolution is not required at pre-application). If multiple 
Applications submit resolutions under this subclause from the same 
Governing Body, none of the Applications shall be eligible for the ad-
ditional points. A city or county may, but is not required, to identify 
a particular Application as contributing most significantly to concerted 
revitalization efforts. 

(B) For Developments located in a Rural Area. 

(i) The requirements for concerted revitalization in 
a Rural Area are distinct and separate from the requirements related to 
concerted revitalization in an Urban Area in that the requirements in a 
Rural Area relate primarily to growth and expansion indicators. An Ap-
plication may qualify for up to four (4) points if the city, county, state, 

or federal government has approved expansion of basic infrastructure 
or projects, as described in this paragraph. Approval cannot be con-
ditioned upon the award of tax credits or on any other event (zoning, 
permitting, construction start of another development, etc.) not directly 
associated with the particular infrastructure expansion. The Applicant, 
Related Party, or seller of the Development Site cannot contribute funds 
for or finance the project or infrastructure, except through the normal 
and customary payment of property taxes, franchise taxes, sales taxes, 
impact fees and/or any other taxes or fees traditionally used to pay for 
or finance such infrastructure by cities, counties, state or federal gov-
ernments or their related subsidiaries. The project or expansion must 
have been completed no more than twelve (12) months prior to the be-
ginning of the Application Acceptance Period or have been approved 
and is projected to be completed within twelve (12) months from the 
beginning of the Application Acceptance Period. An Application is el-
igible for two (2) points for one of the items described in subclauses 
(I) - (V) of this clause or four (4) points for at least two (2) of the items 
described in subclauses (I) - (V) of this clause: 

(I) New paved roadway (may include paving an 
existing non-paved road but excludes overlays or other limited im-
provements) or expansion of existing paved roadways by at least one 
lane (excluding very limited improvements such as new turn lanes or 
restriping), in which a portion of the new road or expansion is within 
one half (1/2) mile of the Development Site; 

(II) New water service line (or new extension) of 
at least 500 feet, in which a portion of the new line is within one half 
(1/2) mile of the Development Site; 

(III) New wastewater service line (or new exten-
sion) of at least 500 feet, in which a portion of the new line is within 
one half (1/2) mile of the Development Site; 

(IV) Construction of a new law enforcement or 
emergency services station within one (1) mile of the Development Site 
that has a service area that includes the Development Site; and 

(V) Construction of a new hospital or expansion 
of an existing hospital's capacity by at least 25 percent within a five (5) 
mile radius of the Development Site and ambulance service to and from 
the hospital is available at the Development Site. Capacity is defined 
as total number of beds, total number of rooms or total square footage 
of the hospital. 

(ii) To qualify under clause (i) of this subparagraph, 
the Applicant must provide a letter from a government official with 
specific knowledge of the project (or from an official with a private 
utility company, if applicable) which must include: 

(I) the nature and scope of the project; 

(II) the date completed or projected completion; 

(III) source of funding for the project; 

(IV) proximity to the Development Site; and 

(V) the date of any applicable city, county, state, 
or federal approvals, if not already completed. 

(e) Criteria promoting the efficient use of limited resources 
and applicant accountability. 

(1) Financial Feasibility. (§2306.6710(b)(1)(A)) An Ap-
plication may qualify to receive a maximum of eighteen (18) points 
for this item. To qualify for points, a 15-year pro forma itemizing all 
projected income including Unit rental rate assumptions, operating ex-
penses and debt service, and specifying the underlying growth assump-
tions and reflecting a minimum must-pay debt coverage ratio of 1.15 
for each year must be submitted. The pro forma must include the signa-
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ture and contact information evidencing that it has been reviewed and 
found to be acceptable by an authorized representative of a proposed 
Third Party construction or permanent lender. In addition to the signed 
pro forma, a lender approval letter must be submitted. An acceptable 
form of lender approval letter may be obtained in the Uniform Mul-
tifamily Application Templates. If the letter evidences review of the 
Development alone it will receive sixteen (16) points. If the letter ev-
idences review of the Development and the Principals, it will receive 
eighteen (18) points. 

(2) Cost of Development per Square Foot. 
(§2306.6710(b)(1)(F); §42(m)(1)(C)(iii)) An Application may qualify 
to receive up to twelve (12) points based on either the Building Cost 
or the Hard Costs per square foot of the proposed Development, 
as originally submitted in the Application. For purposes of this 
paragraph, Building Costs will exclude structured parking or 
commercial space that is not included in Eligible Basis, and Hard 
Costs will include general contractor overhead, profit, and general 
requirements. Structured parking or commercial space costs must be 
supported by a cost estimate from a Third Party General Contractor 
or subcontractor with experience in structured parking or commercial 
construction, as applicable. The square footage used will be the Net 
Rentable Area (NRA). The calculations will be based on the cost 
listed in the Development Cost Schedule and NRA shown in the Rent 
Schedule. If the proposed Development is a Supportive Housing 
Development, the NRA will include common area up to 50 square 
feet per Unit. 

(A) A high cost development is a Development that 
meets one of the following conditions: 

(i) the Development is elevator served, meaning it is 
either a Elderly Development with an elevator or a Development with 
one or more buildings any of which have elevators serving four or more 
floors; 

(ii) the Development is more than 75 percent single 
family design; 

(iii) the Development is Supportive Housing; or 

(iv) the Development Site qualifies for a minimum 
of five (5) points under subsection (c)(4) of this section, related to Op-
portunity Index, and is located in an Urban Area. 

(B) Applications proposing New Construction or Re-
construction will be eligible for twelve (12) points if one of the fol-
lowing conditions is met: 

(i) The Building Cost per square foot is less than $70 
per square foot; 

(ii) The Building Cost per square foot is less than 
$75 per square foot, and the Development meets the definition of a 
high cost development; 

(iii) The Hard Cost per square foot is less than $90 
per square foot; or 

(iv) The Hard Cost per square foot is less than $100 
per square foot, and the Development meets the definition of high cost 
development. 

(C) Applications proposing New Construction or Re-
construction will be eligible for eleven (11) points if one of the fol-
lowing conditions is met: 

(i) The Building Cost per square foot is less than $75 
per square foot; 

(ii) The Building Cost per square foot is less than 
$80 per square foot, and the Development meets the definition of a 
high cost development; 

(iii) The Hard Cost per square foot is less than $95 
per square foot; or 

(iv) The Hard Cost per square foot is less than $105 
per square foot, and the Development meets the definition of high cost 
development. 

(D) Applications proposing New Construction or Re-
construction will be eligible for ten (10) points if one of the following 
conditions is met: 

(i) The Building Cost is less than $90 per square 
foot; or 

(ii) The Hard Cost is less than $110 per square foot. 

(E) Applications proposing Adaptive Reuse or Rehabil-
itation (excluding Reconstruction) will be eligible for points if one of 
the following conditions is met: 

(i) Twelve (12) points for Applications which 
include Hard Costs plus acquisition costs included in Eligible Basis 
that are less than $100 per square foot; 

(ii) Twelve (12) points for Applications which in-
clude Hard Costs plus acquisition costs included in Eligible Basis that 
are less than $130 per square foot, located in an Urban Area, and that 
qualify for 5 or 7 points under subsection (c)(4) of this section, related 
to Opportunity Index; or 

(iii) Eleven (11) points for Applications which in-
clude Hard Costs plus acquisition costs included in Eligible Basis that 
are less than $130 per square foot. 

(3) Pre-application Participation. (§2306.6704) An Appli-
cation may qualify to receive up to six (6) points provided a pre-appli-
cation was submitted during the Pre-Application Acceptance Period. 
Applications that meet the requirements described in subparagraphs 
(A) - (G) of this paragraph will qualify for six (6) points: 

(A) The total number of Units does not increase by 
more than ten (10) percent from pre-application to Application; 

(B) The designation of the proposed Development as 
Rural or Urban remains the same; 

(C) The proposed Development serves the same Target 
Population; 

(D) The pre-application and Application are participat-
ing in the same set-asides (At-Risk, USDA, Non-Profit, and/or Rural); 

(E) The Application final score (inclusive of only scor-
ing items reflected on the self score form) does not vary by more than 
six (6) points from what was reflected in the pre-application self score; 

(F) The Development Site at Application is at least in 
part the Development Site at pre-application, and the census tract num-
ber listed at pre-application is the same at Application; and 

(G) The pre-application met all applicable require-
ments. 

(4) Leveraging of Private, State, and Federal Resources. 
(§2306.6725(a)(3)) 

(A) An Application may qualify to receive up to three 
(3) points if at least five (5) percent of the total Units are restricted to 
serve households at or below 30 percent of AMGI (restrictions elected 
under other point items may count) and the Housing Tax Credit funding 
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request for the proposed Development meet one of the levels described 
in clauses (i) - (iv) of this subparagraph: 

(i) the Development leverages CDBG Disaster Re-
covery, HOPE VI, RAD, or Choice Neighborhoods funding and the 
Housing Tax Credit Funding Request is less than 9 percent of the Total 
Housing Development Cost (3 points). The Application must include 
a commitment of such funding; or 

(ii) If the Housing Tax Credit funding request is less 
than 8 percent of the Total Housing Development Cost (3 points); or 

(iii) If the Housing Tax Credit funding request is less 
than 9 percent of the Total Housing Development Cost (2 points); or 

(iv) If the Housing Tax Credit funding request is less 
than 10 percent of the Total Housing Development Cost (1 point). 

(B) The calculation of the percentages stated in sub-
paragraph (A) of this paragraph will be based strictly on the figures 
listed in the Funding Request and Development Cost Schedule. Should 
staff issue an Administrative Deficiency that requires a change in ei-
ther form, then the calculation will be performed again and the score 
adjusted, as necessary. However, points may not increase based on 
changes to the Application. In order to be eligible for points, no more 
than 50 percent of the developer fee can be deferred. Where costs or fi-
nancing change after completion of underwriting or award (whichever 
occurs later), the points attributed to an Application under this scoring 
item will not be reassessed unless there is clear evidence that the infor-
mation in the Application was intentionally misleading or incorrect. 

(5) Extended Affordability. (§§2306.6725(a)(5); 
2306.111(g)(3)(C); 2306.185(a)(1) and (c); 2306.6710(e)(2); and 
42(m)(1)(B)(ii)(II)) In accordance with the Code, each Development is 
required to maintain its affordability for a 15-year Compliance Period 
and, subject to certain exceptions, an additional 15-year Extended Use 
Period. Development Owners that agree to extend the Affordability 
Period for a Development to thirty-five (35) years total may receive 
two (2) points. 

(6) Historic Preservation. (§2306.6725(a)(5)) Except for 
Developments that qualify for one (1) or three (3) points under Educa-
tional Excellence §11.9 (c)(5), an Application that has received a letter 
from the Texas Historical Commission determining preliminary eligi-
bility for historic (rehabilitation) tax credits and is proposing the use 
of historic (rehabilitation) tax credits (whether federal or state credits) 
may qualify to receive five (5) points. Developments that qualify for 
one (1) or three (3) points under Educational Excellence §11.9 (c)(5) 
that has received a letter from the Texas Historical Commission de-
termining preliminary eligibility for historic (rehabilitation) tax credits 
and is proposing the use of historic (rehabilitation) tax credits (whether 
federal or state credits) may qualify to receive three (3) points. At least 
seventy-five percent of the residential units shall reside within the Cer-
tified Historic Structure and the Development must reasonably be ex-
pected to qualify to receive and document receipt of historic tax credits 
by issuance of Forms 8609. The Application must include either doc-
umentation from the Texas Historical Commission that the property is 
currently a Certified Historic Structure, or documentation determining 
preliminary eligibility for Certified Historic Structure status. 

(7) Right of First Refusal. (§2306.6725(b)(1); 
§42(m)(1)(C)(viii)) An Application may qualify to receive (1 point) 
for Development Owners that will agree to provide a right of first 
refusal to purchase the Development upon or following the end of 
the Compliance Period in accordance with Texas Government Code, 
§2306.6726 and the Department's rules including §10.407 of this title 
(relating to Right of First Refusal) and §10.408 of this title (relating to 
Qualified Contract Requirements). 

(8) Funding Request Amount. An Application may qual-
ify to receive one (1) point if the Application reflects a Funding Re-
quest of Housing Tax Credits, as identified in the original Application 
submission, of no more than 100% of the amount available within the 
sub-region or set-aside as determined by the application of the regional 
allocation formula on or before December 1, 2015. 

(f) Point Adjustments. Staff will recommend to the Board and 
the Board may make a deduction of up to five (5) points for any of 
the items listed in paragraph (1) of this subsection, unless the person 
approving the extension (the Board or Executive Director, as applica-
ble) makes an affirmative finding setting forth that the facts which gave 
rise to the need for the extension were beyond the reasonable control 
of the Applicant and could not have been reasonably anticipated. Any 
such matter to be presented for final determination of deduction by the 
Board must include notice from the Department to the affected party 
not less than fourteen (14) days prior to the scheduled Board meeting. 
The Executive Director may, but is not required, to issue a formal no-
tice after disclosure if it is determined that the matter does not warrant 
point deductions. (§2306.6710(b)(2)) 

(1) If the Applicant or Affiliate failed to meet the original 
Carryover submission or 10 percent Test deadline(s) or has requested 
an extension of the Carryover submission deadline, the 10 percent Test 
deadline (relating to either submission or expenditure). 

(2) If the Developer or Principal of the Applicant violates 
the Adherence to Obligations. 

(3) Any deductions assessed by the Board for paragraph (1) 
or (2) of this subsection based on a Housing Tax Credit Commitment 
from the preceding Application Round will be attributable to the Appli-
cant or Affiliate of an Application submitted in the current Application 
Round. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505705 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 6, 2016 
Proposal publication date: September 25, 2015 
For further information, please call: (512) 475-3344 

CHAPTER 12. MULTIFAMILY HOUSING 
REVENUE BOND RULES 
10 TAC §§12.1 - 12.10 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 12, §§12.1 -
12.10, concerning the 2015 Multifamily Housing Revenue Bond 
Rules, without changes to the proposed text as published in the 
October 30, 2015, of the Texas Register (40 TexReg 7547). The 
rules will not be republished. 

REASONED JUSTIFICATION. The Department finds that the 
purpose of the repeal is to replace the sections and improve the 
Private Activity Bond Program. Accordingly, the repeal provides 
for consistency and minimizes repetition among the programs. 
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The Department accepted public comments between October 
30, 2015, and November 30, 2015. Comments regarding the 
repeals were accepted in writing and by fax. No comments were 
received concerning the repeals. 

The Board approved the final order adopting the repeal on De-
cember 17, 2015. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505826 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 475-3929 

10 TAC §§12.1 - 12.10 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 12, §§12.1 - 12.10, 
concerning Multifamily Housing Revenue Bond Rules. Section 
12.6 is adopted with changes to the proposed text as published 
in the October 30, 2015, issue of the Texas Register (40 TexReg 
7548). Sections 12.1 - 12.5 and 12.7 - 12.10 are adopted without 
changes and will not be republished. 

REASONED JUSTIFICATION. The Department finds that the 
adoption of the rules will improve the Private Activity Bond Pro-
gram and achieve consistency with other multifamily programs. 
Changes made to §12.6 were done so to be consistent with 10 
TAC Chapters 10 and 11. 

The Board approved the final order adopting the new sections 
on December 17, 2015. 

The Department accepted public comments between October 
30, 2015, and November 30, 2015. Comments regarding the 
proposed new sections were accepted in writing and by fax. 
No comments were received concerning the proposed new sec-
tions. 

STATUTORY AUTHORITY. The new sections are adopted pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. 

§12.6. Pre-Application Scoring Criteria. 

This section identifies the scoring criteria used in evaluating and rank-
ing pre-applications. The criteria identified below include those items 
required under Texas Government Code, §2306.359 and other crite-
ria considered important by the Department. Any scoring items that 
require supplemental information to substantiate points must be sub-
mitted in the pre-application, as further outlined in the Multifamily 
Bond Pre-Application Procedures Manual. Applicants proposing mul-
tiple sites will be required to submit a separate pre-application for each 
Development Site. Each Development Site will be scored on its own 

merits and the final score will be determined based on an average of all 
of the individual scores. 

(1) Income and Rent Levels of the Tenants. Pre-applica-
tions may qualify for up to (10 points) for this item. 

(A) Priority 1 designation includes one of clauses (i) -
(iii) of this subparagraph. (10 points) 

(i) Set aside 50 percent of Units rent capped at 50 
percent AMGI and the remaining 50 percent of units rents capped at 
60 percent AMGI; or 

(ii) Set aside 15 percent of units rent capped at 30 
percent AMGI and the remaining 85 percent of units rent capped at 60 
percent AMGI; or 

(iii) Set aside 100 percent of units rent capped at 60 
percent AMGI for Developments located in a census tract with a me-
dian income that is higher than the median income of the county, MSA 
or PMSA in which the census tract is located. 

(B) Priority 2 designation requires the set aside of at 
least 80 percent of the Units capped at 60 percent AMGI. (7 points) 

(C) Priority 3 designation. Includes any qualified res-
idential rental development. Market rate units can be included under 
this priority. (5 points) 

(2) Cost of Development per Square Foot. (1 point) For 
this item, costs shall be defined as either the Building Cost or the Hard 
Costs as represented in the Development Cost Schedule, as originally 
provided in the pre-application. This calculation does not include in-
direct construction costs. Pre-applications that do not exceed $95 per 
square foot of Net Rentable Area will receive one (1) point. Rehabili-
tation will automatically receive (1 point). 

(3) Unit Sizes. (5 points) The Development must meet the 
minimum requirements identified in this subparagraph to qualify for 
points. Points for this item will be automatically granted for Appli-
cations involving Rehabilitation (excluding Reconstruction) provided 
they are requested in the Private Activity Bond Pre-Application Scor-
ing Form. 

(A) five-hundred-fifty (550) square feet for an Effi-
ciency Unit; 

(B) six-hundred-fifty (650) square feet for a one Bed-
room Unit; 

(C) eight-hundred-fifty (850) square feet for a two Bed-
room Unit; 

(D) one-thousand-fifty (1,050) square feet for a three 
Bedroom Unit; and 

(E) one-thousand, two-hundred-fifty (1,250) square 
feet for a four Bedroom Unit. 

(4) Extended Affordability. (2 points) A pre-application 
may qualify for points under this item for Development Owners that 
are willing to extend the Affordability Period for a Development to a 
total of thirty-five (35) years. 

(5) Unit and Development Features. A minimum of 
(7 points) must be selected, as certified in the pre-application, for 
providing specific amenity and quality features in every Unit at no 
extra charge to the tenant. The amenities and corresponding point 
structure is provided in §10.101(b)(6)(B) of this title (relating to Site 
and Development Requirements and Restrictions). The amenities 
selected at pre-application may change at Application so long as 
the overall point structure remains the same. The points selected at 
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pre-application and/or Application and corresponding list of amenities 
will be required to be identified in the LURA and the points selected 
must be maintained throughout the Affordability Period. Applications 
involving scattered site Developments must have a specific amenity 
located within each Unit to count for points. Rehabilitation Develop-
ments will start with a base score of (3 points). 

(6) Common Amenities. All Developments must provide 
at least the minimum threshold of points for common amenities based 
on the total number of Units in the Development as provided in sub-
paragraphs (A) - (F) of this paragraph. The common amenities include 
those listed in §10.101(b)(5) of this title and must meet the require-
ments as stated therein. The Owner may change, from time to time, 
the amenities offered; however, the overall points as selected at Ap-
plication must remain the same. For Developments with 41 Units or 
more, at least two (2) of the required threshold points must come from 
the Green Building Features as identified in §10.101(b)(5)(C)(xxxi) of 
this title. 

(A) Developments with 16 to 40 Units must qualify for 
(4 points); 

(B) Developments with 41 to 76 Units must qualify for 
(7 points); 

(C) Developments with 77 to 99 Units must qualify for 
(10 points); 

(D) Developments with 100 to 149 Units must qualify 
for (14 points); 

(E) Developments with 150 to 199 Units must qualify 
for (18 points); or 

(F) Developments with 200 or more Units must qualify 
for (22 points). 

(7) Tenant Supportive Services. (8 points) By electing 
points, the Applicant certifies that the Development will provide 
supportive services, which are listed in §10.101(b)(7) of this title, 
appropriate for the proposed tenants and that there will be adequate 
space for the intended services. The provision and complete list of 
supportive services will be included in the LURA and must be main-
tained throughout the Affordability Period. The Owner may change, 
from time to time, the services offered; however, the overall points as 
selected at Application must remain the same. The services provided 
should be those that will directly benefit the Target Population of the 
Development and accessible to all. No fees may be charged to the 
tenants for any of the services. Services must be provided on-site or 
transportation to those off-site services identified on the list must be 
provided. The same service may not be used for more than one scoring 
item. All services must be provided by a person on the premises. 

(8) Underserved Area. An Application may qualify to re-
ceive up to (2 points) if the Development Site is located in an Under-
served Area as further described in §11.9(c)(6)(A) - (E) of this title. 

(9) Development Support/Opposition. (Maximum +24 to 
-24 points) Each letter will receive a maximum of +3 to -3 and must be 
received ten (10) business days prior to the date of the Board meeting at 
which the pre-application will be considered. Letters must clearly state 
support or opposition to the specific Development. State Representa-
tives or Senators as well as local elected officials to be considered are 
those in office at the time the pre-application is submitted and represent 
the district containing the proposed Development Site. Letters of sup-
port from State or local elected officials that do not represent the district 
containing the proposed Development Site will not qualify for points 
under this exhibit. Neutral letters, letters that do not specifically refer 
to the Development or do not explicitly state support will receive (zero 

(0) points). A letter that does not directly express support but expresses 
it indirectly by inference (i.e., a letter that says "the local jurisdiction 
supports the Development and I support the local jurisdiction") will be 
treated as a neutral letter. 

(A) State Senator and State Representative of the dis-
tricts whose boundaries include the proposed Development Site; 

(B) Mayor of the municipality (if the Development is 
within a municipality or its extraterritorial jurisdiction); 

(C) All elected members of the Governing Body of the 
municipality (if the Development is within a municipality or its ex-
traterritorial jurisdiction); 

(D) Presiding officer of the Governing Body of the 
county in which the Development Site is located; 

(E) All elected members of the Governing Body of the 
county in which the Development Site is located; 

(F) Superintendent of the school district in which the 
Development Site is located; and 

(G) Presiding officer of the board of trustees of the 
school district in which the Development Site is located. 

(10) Preservation Initiative. (10 points) Preservation De-
velopments, including rehabilitation proposals on properties which are 
nearing expiration of an existing affordability requirement within the 
next two (2) years or for which there has been a rent restriction require-
ment in the past ten (10) years may qualify for points under this item. 
Evidence must be submitted in the pre-application. 

(11) Declared Disaster Areas. (7 points) If at the time the 
complete pre-application is submitted or at any time within the two-
year period preceding the date of submission, the proposed Develop-
ment Site is located in an area declared to be a disaster area under Texas 
Government Code, §418.014. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505828 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 7, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 475-3929 

TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 9. LP-GAS SAFETY RULES 
SUBCHAPTER A. GENERAL REQUIRE-
MENTS 
16 TAC §§9.2, 9.6, 9.10, 9.13, 9.14, 9.51, 9.52 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The Railroad Commission of Texas (Commission) adopts 
amendments to §9.2, relating to Definitions; §9.6, relating to 
Licenses and Fees; §9.10, relating to Rules Examination; §9.13, 
relating to General Installers and Repairman Exemption; new 
§9.14, relating to Military Fee Exemption; and amendments to 
§9.51, relating to General Requirements for LP-Gas Training 
and Continuing Education; and §9.52, relating to Training 
and Continuing Education Courses, without changes to the 
proposed text as published in the October 23, 2015, issue of 
the Texas Register (40 TexReg 7324). The Commission adopts 
the amendments and new rule pursuant to Senate Bill (SB) 
807, 84th Legislature (2015), which added §55.009 to Texas 
Occupations Code, Chapter 55, requiring a state agency which 
issues a license to waive the license application and exami-
nation fees for an applicant who is a military service member, 
military veteran, or military spouse, in certain situations. 

The Commission adopts new §9.14 to address the requirements 
and procedure for the military fee exemption. The Commission 
adopts amendments to §§9.6, 9.10, and 9.13 to add a reference 
to new §9.14. 

The Commission adopts amendments in §§9.2, 9.10, 9.51 and 
9.52 to address the Commission's recent domain name change 
for its web site and email addresses. 

The Commission received no comments on the proposal. 

The Commission adopts the amendments and new rule under 
Texas Natural Resources Code, §113.051, which authorizes the 
Commission to promulgate and adopt rules and standards re-
lating to any and all aspects or phases of the LP-gas industry 
that will protect or tend to protect the health, welfare, and safety 
of the general public; and Texas Occupations Code, §55.009, 
which requires the Commission to waive the license application 
and examination fees for a military service member, military vet-
eran, or military spouse in certain situations. 

Texas Natural Resources Code, §113.051, and Texas Occupa-
tions Code, §55.009, are affected by the adopted amendments 
and new rule. 

Statutory authority: Texas Natural Resources Code, §113.051, 
and Texas Occupations Code, §55.009. 

Cross-reference to statute: Texas Natural Resources Code, 
§116.012, and Texas Occupations Code, §55.009. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505652 
Haley Cochran 
Rules Attorney, Office of General Counsel 
Railroad Commission of Texas 
Effective date: January 4, 2016 
Proposal publication date: October 23, 2015 
For further information, please call: (512) 475-1295 

CHAPTER 13. REGULATIONS FOR 
COMPRESSED NATURAL GAS (CNG) 

SUBCHAPTER C. CLASSIFICATION, 
REGISTRATION, AND EXAMINATION 
16 TAC §§13.61, 13.70, 13.76 
The Railroad Commission of Texas (Commission) adopts 
amendments to §13.61, relating to Licenses, Related Fees, 
and Licensing Requirements; §13.70, relating to Examination 
Requirements and Renewals; and new §13.76, relating to 
Military Fee Exemption, without changes to the proposed text as 
published in the October 23, 2015, issue of the Texas Register 
(40 TexReg 7327). The Commission adopts the amendments 
and new rule pursuant to Senate Bill (SB) 807, 84th Legislature 
(2015), which added §55.009 to Texas Occupations Code, 
Chapter 55, requiring a state agency which issues a license 
to waive the license application and examination fees for an 
applicant who is a military service member, military veteran, or 
military spouse, in certain situations. 

The Commission adopts new §13.76 to address the require-
ments and procedure for the military fee exemption. The Com-
mission adopts amendments to §13.61 and §13.70 to add a ref-
erence to new §13.76. 

The Commission received no comments on the proposal. 

The Commission adopts the amendments and new rule under 
Texas Natural Resources Code, §116.012, which authorizes 
the Commission to adopt rules and standards relating to com-
pressed natural gas activities to protect the health, welfare, 
and safety of the general public; and Texas Occupations Code, 
§55.009, which requires the Commission to waive the license 
application and examination fees for a military service member, 
military veteran, or military spouse in certain situations. 

Texas Natural Resources Code, §116.012, and Texas Occupa-
tions Code, §55.009, are affected by the adopted amendments 
and new rule. 

Statutory authority: Texas Natural Resources Code, §116.012, 
and Texas Occupations Code, §55.009. 

Cross-reference to statute: Texas Natural Resources Code, 
§116.012, and Texas Occupations Code, §55.009. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505653 
Haley Cochran 
Rules Attorney, Office of General Counsel 
Railroad Commission of Texas 
Effective date: January 4, 2016 
Proposal publication date: October 23, 2015 
For further information, please call: (512) 475-1295 

CHAPTER 14. REGULATIONS FOR 
LIQUEFIED NATURAL GAS (LNG) 
SUBCHAPTER A. GENERAL APPLICABILITY 
AND REQUIREMENTS 
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♦ ♦ ♦ 

16 TAC §§14.2013, 14.2014, 14.2019 
The Railroad Commission of Texas (Commission) adopts 
amendments to §14.2013, relating to Licenses and Fees; new 
§14.2014, relating to Military Fee Exemption; and amendments 
to §14.2019, relating to Certification Requirements, without 
changes to the proposed text as published in the October 23, 
2015, issue of the Texas Register (40 TexReg 7329). The 
Commission adopts the amendments and new rule pursuant 
to Senate Bill (SB) 807, 84th Legislature (2015), which added 
§55.009 to Texas Occupations Code, Chapter 55, requiring a 
state agency which issues a license to waive the license appli-
cation and examination fees for an applicant who is a military 
service member, military veteran, or military spouse, in certain 
situations. 

The Commission adopts new §14.2014 to address the require-
ments and procedure for the military fee exemption. The Com-
mission adopts amendments to §14.2013 and §14.2019 to add 
a reference to new §14.2014. 

The Commission received no comments on the proposal. 

The Commission adopts the amendments and new rule under 
Texas Natural Resources Code, §116.012, which authorizes the 
Commission to adopt rules and standards relating to liquefied 
natural gas activities to protect the health, welfare, and safety 
of the general public; and Texas Occupations Code, §55.009, 
which requires the Commission to waive the license application 
and examination fees for a military service member, military vet-
eran, or military spouse in certain situations. 

Texas Natural Resources Code, §116.012, and Texas Occupa-
tions Code, §55.009, are affected by the adopted amendments 
and new rule. 

Statutory authority: Texas Natural Resources Code, §116.012, 
and Texas Occupations Code, §55.009. 

Cross-reference to statute: Texas Natural Resources Code, 
§116.012, and Texas Occupations Code, §55.009. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505654 
Haley Cochran 
Rules Attorney, Office of General Counsel 
Railroad Commission of Texas 
Effective date: January 4, 2016 
Proposal publication date: October 23, 2015 
For further information, please call: (512) 475-1295 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 101. ASSESSMENT 
SUBCHAPTER CC. COMMISSIONER'S 
RULES CONCERNING IMPLEMENTATION OF 

THE ACADEMIC CONTENT AREAS TESTING 
PROGRAM 
DIVISION 4. PERFORMANCE STANDARDS 
19 TAC §101.3041 
The Texas Education Agency adopts an amendment to 
§101.3041, concerning student assessment. The amendment 
is adopted with changes to the proposed text as published 
in the October 16, 2015 issue of the Texas Register (40 
TexReg 7180). The section addresses performance standards 
for the State of Texas Assessments of Academic Readiness 
(STAAR®). The adopted amendment establishes a revised 
performance standard progression for the STAAR® program. 
The adopted amendment also implements the first step of 
the new performance standard progression for the 2015-2016 
school year. In addition, the adopted amendment implements 
performance standards for the STAAR® Alternate 2 Grades 3-8 
and end-of-course (EOC) assessments. 

REASONED JUSTIFICATION. In 2014, to give educators addi-
tional time to make the significant changes in instruction needed 
to raise the level of performance of all Texas students, the com-
missioner made four decisions related to STAAR® performance 
standards: 1) the phase-in 1 standard would be kept in place for 
the 2013-2014 and 2014-2015 school years; 2) the phase-in 2 
standard would be redefined and implemented in the 2015-2016 
school year; 3) a phase-in 3 standard would be created to allow 
for a more gradual increase of the phase-in standards; and 4) the 
final recommended standard would take effect in the 2021-2022 
school year. 

Given the STAAR® performance results for 2012 through 2015, 
the commissioner of education adopts the replacement of the 
current phase-in schedule with a standard progression approach 
from the 2015-2016 school year through the 2021-2022 school 
year, increasing performance standards annually. Intended to 
minimize any abrupt single-year increase in the required Level 
II performance standard, the standard progression approach still 
allows annual, consistent, incremental improvements toward the 
final recommended Level II performance standard in the 2021-
2022 school year. 

Similar to the original method used to develop the phase-in stan-
dards currently in effect, the performance standard progression 
is based on the standard deviations (SDs) of scale scores. For 
the 2015-2016 school year, step 1 of the performance progres-
sion modestly increases the performance standard (.1 SD) for all 
assessments except the English I and English II end-of-course 
assessments. The 2015-2016 performance standard is, there-
fore, set at .9 SD below the panel-recommended standard. In 
contrast, the phase-in 2 standard in the previous commissioner 
rule would increase to .7 SD below the panel recommended 
standard. 

In each subsequent year after the 2015-2016 school year, the 
performance standard will increase by .15 SD, so the standard 
in the 2016-2017 school year would fall .75 SD below the panel 
recommendation, and so on, until the final recommended stan-
dard is implemented in the 2021-2022 school year. 

The phase-in 1 standards for the English I and English II assess-
ments were established originally at 0.5 SD below the panel-
recommended standard. Similar to the other STAAR® assess-
ments, for the 2015-2016 school year, step 1 of the standard 
progression is adjusted (.05 SD). The resulting 2015-2016 stan-
dard for these assessments will be .45 SD below the final rec-
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ommended standard. In contrast, the phase-in 2 standard in the 
previous commissioner rule would have increased to 0.35 SD be-
low the final recommended standard. In each subsequent year, 
the standard will increase by .075 SD until implementation of the 
final recommended standard in the 2021-2022 school year. 

The adopted standard progression is calculated on scale scores, 
not raw scores. It is critical to note that raw score increments 
may vary from year to year because cut scores are defined by 
scale scores, not raw scores, and corresponding raw score cuts 
are influenced by the difficulty of test items selected for use in 
any given year. 

The Level III standard, advanced academic performance, re-
mains unchanged. 

The adopted amendment reorganizes subsections (b) and (c) to 
adopt figures for the general and alternate assessments. The 
STAAR® general education assessment performance standards 
are reorganized as Figure: 19 TAC §101.3041(b)(1) for the 
Grades 3-8 assessments and Figure: 19 TAC §101.3041(c)(1) 
for the EOC assessments. The alternate Grades 3-8 and 
EOC assessments are formally implemented in Figure: 19 
TAC §101.3041(b)(2) for Grades 3-8 and Figure: 19 TAC 
§101.3041(c)(2) for the EOC assessments. 

As a result of House Bill 5, 83rd Texas Legislature, Regular 
Session, 2013, the Texas Education Agency redesigned the 
STAAR® Alternate assessment to meet the diverse needs of 
students with significant cognitive disabilities enrolled in Grades 
3-8 and EOC subjects. To meet legislative requirements while 
maintaining an appropriate assessment for students with sig-
nificant cognitive disabilities, a question-based approach to the 
STAAR® Alternate 2 was implemented. The assessment con-
sists of 24 scripted questions. The test materials include a test 
administrator booklet with the scripted questions and guidelines 
for how the test will be administered and a student booklet that 
contains stimulus images and text needed for the student to 
select answers. This design allows for standardization of the 
assessment and eliminates the need for teachers to prepare 
tasks or materials. First administered in February 2015, STAAR 
Alternate 2 standards were established in spring 2015. 

The STAAR® Alternate 2 assessment academic performance 
levels are: Level III: Accomplished Academic Performance; 
Level II: Satisfactory Academic Performance; and Level I: 
Developing Academic Performance. 

Level III: Accomplished Academic Performance indicates a stu-
dent performed at a level that was well above passing. A student 
was able to demonstrate a strong understanding of the knowl-
edge and skills that are linked to the content being measured 
at this grade or course. Students within this category exhibit the 
ability to use higher-level thinking and more complex skills, which 
includes making inferences, comparisons, and solving multi-step 
problems. With support, these students have a high likelihood 
of showing progress in the next grade or course. 

Level II: Satisfactory Academic Performance indicates a student 
performed at a level that was at or above passing. A student was 
able to demonstrate sufficient understanding of the knowledge 
and skills that are linked to the content being measured at this 
grade or course. Students within this category generally exhibit 
the ability to determine relationships, integrate multiple pieces 
of information, extend details, identify concepts, and match con-
cepts that are similar. With continued support, these students 
have a reasonable likelihood of showing progress in the next 
grade or course. 

Level I: Developing Academic Performance indicates a student 
performed at a level that was below passing. A student at this 
level was able to acknowledge concepts, but the student demon-
strated a minimal or inconsistent understanding of the knowl-
edge and skills that are linked to the content being measured 
at this grade or course. Even with continued support, these stu-
dents are in need of significant intervention to show progress in 
the next grade or course. 

For the STAAR® Alternate 2 performance standards, Figure: 
19 TAC §101.3041(b)(2) for Grades 3-8 and Figure: 19 TAC 
§101.3041(c)(2) for the EOC assessments have been revised at 
adoption to give greater clarity by specifying each assessment's 
performance levels. The new figures include corrections to typo-
graphical errors for the Level III cut scores published at proposal. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES. The 
public comment period on the proposal began October 16, 2015, 
and ended November 16, 2015. Following is a summary of 
public comments received and corresponding agency responses 
regarding the proposed amendment to 19 TAC Chapter 101, 
Assessment, Subchapter CC, Commissioner's Rules Concern-
ing Implementation of the Academic Content Areas Testing Pro-
gram, Division 4, Performance Standards, §101.3041, Perfor-
mance Standards. 

Comment: An educator from North East Independent School 
District (ISD) commented that the new standard approach pro-
vides a smoother transition to the final recommended standard. 
The educator also commented that it is critical that the new per-
formance standards be consistent over the years as proposed. 
Various members of the public, educators from Cypress-Fair-
banks ISD, Wichita Falls ISD, United ISD, Houston ISD, Round 
Rock ISD, Pine Tree ISD, and an educator from Lampasas ISD 
also expressed support for the new standard progression. 

Agency Response: The agency agrees. 

Comment: An educator from Tuloso-Midway ISD asked if the 
number of questions on a STAAR® assessment will increase 
with the new performance standards. 

Agency Response: Although field-test questions will be re-
moved, the number of base test questions on all STAAR® 
assessments used to determine a student's performance re-
sults will remain unchanged for the 2015-2016 administration. 
Implementation of House Bill 743, 84th Texas Legislature, 2015, 
may impact the number of base questions on the Grades 3-8 
assessments beginning with the 2016-2017 school year. 

Comment: The Texas School Alliance (TSA), educators from 
Cypress-Fairbanks ISD, Round Rock ISD, and United ISD com-
mented that managing so many standards may be difficult. The 
educators from Cypress-Fairbanks ISD also requested results 
that span multiple years. TSA requested that the agency report 
student-specific information in multiple ways. For example, TSA 
requested that for the EOC assessment the agency report "per-
cent met standard" so that districts can ascertain aggregate per-
formance. TSA also requested that in each data file and sum-
mary report returned to districts, student-level performance in 
the prior, current, and future years also be reported. 

Agency Response: The agency does intend to implement tools 
in its assessment data system to help districts manage the per-
formance standards for students taking an EOC assessment. 
The agency notes that a student's EOC standard is permanently 
established when an answer document is first submitted for a 
student taking an EOC assessment. Each student's STAAR® 
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performance report, as well as agency reporting systems, will 
clearly indicate whether the student met expectations on the as-
sessment. The assessment data system will also allow educa-
tors to examine multiple years of data. Reporting multiple stan-
dards will be considered for future reporting. 

Comment: TSA requested that districts be given the opportunity 
to correct assessment records in a post-administration window 
of time before final reporting for the 2015-2016 school year. 

Agency Response: The agency is mindful of the data integrity of 
student records in the STAAR® Assessment Management Sys-
tem and wants to ensure that duplicate student records do not 
exist. With the previous system, it was possible for the same 
student to be enrolled in multiple school districts without those 
districts knowing that the student was enrolled elsewhere. The 
new STAAR® Assessment Management System prevents this 
from occurring. The agency will continue to maintain the cor-
rection window for districts to resolve student test warnings and 
records changes. 

Comment: An educator from Needville ISD disagreed with the 
proposed revised standards because of the 2012-2016 STAAR® 
passing rates. The educator requested that the proposal be 
withdrawn and the assessment and accountability system be 
repealed. A parent, an educator from United ISD, and several 
members of the public also requested that the state assessment 
be repealed. An educator from Wichita Falls ISD requested a 
decrease in the STAAR® testing rates in 2015-2016. An educa-
tor from United ISD requested that the phase-in 1 standard be 
kept in place for the 2015-2016 school year. 

Agency Response: The agency disagrees. Given the STAAR® 
performance results for 2012 through 2015, the commissioner 
recommended the current phase-in schedule be replaced with a 
standard progression approach from 2015-2016 through 2021-
2022, increasing performance standards annually. Intended to 
minimize any abrupt single-year increase in the required Level 
II performance standard, the standard progression approach will 
still allow annual, consistent, incremental improvements toward 
the final recommended Level II performance standard in 2021-
2022. There is a need to adopt more rigorous performance stan-
dards in the 2015-2016 school year to motivate instruction and to 
continue to move toward the goal of adopting final recommended 
standards in 2021-2022. 

State law requires public school students to be assessed in 
Grades 3-8 and high school. At the high school level, the Texas 
Education Code (TEC) requires that students must meet the 
state's assessment graduation standards in order to receive 
a Texas diploma. Though the agency oversees the develop-
ment, administration, scoring, and reporting of the legislatively 
mandated tests and the implementation of the state's account-
ability system, the agency cannot make changes to the law's 
requirements. The requirements of the assessment and ac-
countability program is determined by legislation enacted by the 
Texas Legislature. Federal law also requires that students be 
assessed annually in reading and mathematics in Grades 3-8; 
once in science in Grades 3-5; once in science in Grades 6-8; 
and once in reading/language arts, mathematics, and science 
in high school (the only assessments not required by federal 
law are Grades 4 and 7 writing, Grade 8 social studies, and the 
U.S. History EOC). 

Comment: An educator from United ISD requested that STAAR® 
be given every semester, not annually. 

Agency Response: The agency disagrees. State and federal 
laws require the annual assessment of students receiving in-
struction in the Texas essential knowledge and skills (TEKS) cur-
riculum. 

Comment: An educator from an education service center re-
quested that the state examine the use of student progress rates 
instead of the new progression standard. 

Agency Response: The agency disagrees. The agency has im-
plemented the STAAR® progress measure to provide informa-
tion about the academic improvement or growth a student has 
made from the previous year to the current year. However, the 
agency notes that TEC, §39.0241(a), does require the commis-
sioner to determine the level of performance considered to be 
satisfactory on the assessment instruments. 

Comment: An educator from United ISD asked the agency to 
consider that students have not been given appropriate prac-
tice on the STAAR® A assessment; therefore, it is an unreliable 
measure of student learning. Another educator from United ISD 
asked that STAAR® A be revised since the students who take 
STAAR® A may not comprehend what they are reading. An 
educator from Houston ISD requested that the STAAR® A as-
sessments use a progress measure instead of the current per-
formance levels, which would allow for an alternative cut score 
that can be phased in over several years for the affected stu-
dents. 

Agency Response: The agency disagrees. The STAAR® as-
sessments, including STAAR® A, are specifically designed to 
measure individual student progress in relation to grade- and 
course-appropriate content that is directly tied to the state-man-
dated Kindergarten through Grade 12 curriculum, the TEKS. The 
tests are not separate from the curriculum; they assess only the 
content and skills that are required to be taught. This helps to en-
sure that students who have not mastered important skills and 
concepts in a particular content area or course can be identi-
fied and helped in those academic areas where they may need 
to strengthen their skills. The passing standards for STAAR® A 
are the same as any STAAR® test. STAAR® A provides embed-
ded supports designed to help students with disabilities access 
the content being assessed. These embedded supports include 
visual aids, graphic organizers, clarifications of construct-irrele-
vant terms, and text-to-speech functionality. Each student taking 
STAAR® A is afforded additional allowable accommodations the 
student needs to comprehend the assessment. 

Comment: An individual requested that new phase-in standards 
be delayed until the parents of English language learner (ELL) 
students become more involved in the students' education since 
ELLs may not be prepared for the more rigorous standards. 

Agency Response: As discussed in previous rule 
action relating to English language learners (see 
Texas Register, December 16, 2011, at http://texashis-
tory.unt.edu/ark:/67531/metapth201675/m1/61/), the agency 
does not agree that students must have a certain level of 
parental involvement or English language proficiency before 
taking an assessment as long as appropriate uses are made of 
the test scores. The agency acknowledges that it takes varying 
amounts of time to prepare ELLs for the state assessments 
given the needs of this population. However, the agency has 
been consistent in its belief that testing nearly all students, even 
students who cannot reasonably be expected to pass, does 
provide useful information and is appropriate as long as testing 
rules are consistent for all ELLs. 
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Comment: An educator from United ISD stated the any new cur-
riculum standards such as revised mathematics should be im-
plemented in phases. The educator also stated that the agency 
should consider appointing a panel of teachers to produce rele-
vant and challenging materials for the STAAR® assessments. 

Agency Response: Implementation of curriculum is outside the 
scope of this rule action. As for appointing educator committees 
for test development, Texas educators--Kindergarten through 
Grade 12 classroom teachers, higher education representa-
tives, curriculum specialists, administrators, and education 
service center staff--play a vital role in all phases of the test 
development process. Thousands of Texas educators have 
served on one or more of the educator committees involved 
in all aspects of the development of the Texas assessment 
program. The STAAR® assessments are designed around the 
need to provide a more clearly articulated Kindergarten through 
Grade 12 education program that focuses on fewer skills and 
addresses those skills in a deeper manner. Thousands of Texas 
educators, who do understand the diverse issues and needs of 
Texas students, have served on one or more of the educator 
committees involved in the development of the test objectives, 
assessment guidelines, and test items. Their involvement 
enables the creation of high quality assessment instruments 
intended for use in Grades 3 through 12 that accurately reflect 
what Texas students are taught in the classroom. 

Comment: An individual asked that, for fairness, the agency not 
raise the English language arts EOC passing scores (currently 
3750) until the other courses (currently 3500) equal the English 
language arts scores. 

Agency Response: The agency disagrees. Due to legisla-
tive requirements, new performance standards for STAAR® 
English I and English II were established in 2014. The evi-
dence-based standard-setting approach was used to establish 
the performance standards for the redesigned STAAR® Eng-
lish assessments. This approach combines considerations 
regarding policy, the TEKS content standards, knowledge and 
experience of Texas educators, and information about how 
student performance on STAAR® aligns with performance on re-
lated tests and measures. This was the same approach used to 
set standards for all STAAR® assessments, including the other 
STAAR® EOC assessments. As part of the evidence-based 
approach, linking studies were conducted to establish empir-
ical links between STAAR® assessments in adjacent grades. 
In this case, links were estimated between Grade 8 reading 
and English I, between English I and English II, and between 
English II and English III. The results of the linking studies were 
used to inform the alignment of performance standards across 
assessments. 

Comment: Several educators from United ISD requested that 
the accountability index standards be lowered or remain the 
same as the spring 2015 index standards. 

Agency Response: Accountability is outside the scope of this 
rule action. 

STATUTORY AUTHORITY. The amendment is adopted under 
the Texas Education Code (TEC), §39.023(b-1), which required 
the agency to redevelop the STAAR® Alternate and set new per-
formance standards for those assessments; TEC, §39.0241(a), 
which authorizes the commissioner to determine the level of per-
formance considered to be satisfactory on the assessment in-
struments; and TEC, §39.025(a), which authorizes the commis-
sioner to adopt rules requiring a student in the foundation high 

school program under TEC, §28.025, to be administered an end-
of-course assessment instrument listed in TEC, §39.023(c), only 
for a course in which the student is enrolled and for which an 
end-of-course assessment instrument is administered. A stu-
dent is required to achieve a scale score that indicates satis-
factory performance, as determined by the commissioner under 
TEC, §39.0241(a), on each end-of-course assessment instru-
ment administered to the student. 

CROSS REFERENCE TO STATUTE. The amendment imple-
ments the Texas Education Code, §§39.023(b-1), 39.0241(a), 
and 39.025(a), as amended by House Bill 2349, 84th Texas Leg-
islature, 2015. 

§101.3041. Performance Standards. 

(a) The commissioner of education shall determine the level 
of performance considered to be satisfactory on the assessment instru-
ments. The figures in this section identify the performance standards 
established by the commissioner for state-developed assessments, as 
required by the Texas Education Code, Chapter 39, Subchapter B, for 
all grades, assessments, and subjects. 

(b) The figures in this subsection identify the performance 
standards established by the commissioner for the State of Texas 
Assessments of Academic Readiness (STAAR®) general and alternate 
assessments at Grades 3-8. 

(1) The figure in this paragraph identifies the STAAR® 
general education performance standards at Grades 3-8. 
Figure: 19 TAC §101.3041(b)(1) 

(2) The figure in this paragraph identifies the STAAR® Al-
ternate 2 performance standards at Grades 3-8. 
Figure: 19 TAC §101.3041(b)(2) 

(c) For students first enrolled in Grade 9 or below in the 2011-
2012 school year, the figures in this subsection identify the performance 
standards established by the commissioner for the STAAR® end-of-
course (EOC) general and alternate assessments. The standard in place 
when a student first takes an EOC assessment is the standard that will 
be maintained on all EOC assessments throughout the student's high 
school career. 

(1) The figure in this paragraph identifies the EOC general 
education assessment performance standards. 
Figure: 19 TAC §101.3041(c)(1) 

(2) The figure in this paragraph identifies the EOC alternate 
assessment performance standards. 
Figure: 19 TAC §101.3041(c)(2) 

(d) For students who were first enrolled in Grade 9 prior to 
the 2011-2012 school year or enrolled in Grade 10 or above in the 
2011-2012 school year, the figure in this subsection identifies the per-
formance standards established by the commissioner for the Texas As-
sessment of Knowledge and Skills exit level. The exit-level standard 
in place when a student enters Grade 10 is the standard that will be 
maintained throughout the student's high school career. 
Figure: 19 TAC §101.3041(d) (No change.) 

(e) The Texas Education Agency shall post annually to its 
website a 100-point score conversion table after the STAAR® assess-
ment spring administrations. The 100-point scale is defined using 
percentiles, which represent the percentage of students across the 
state that took the assessment and received a scale score less than the 
scale score of interest. The percentile is based on the performance 
of students who took the paper, online, Braille, and L versions of the 
assessment during the spring administration of any given year. 
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♦ ♦ ♦ 

(1) The following formula is used to calculate the per-
centile p(S) for a scale score S:p(S) = x/N x 100. 

(2) In the formula in paragraph (1) of this subsection, N is 
the total number of students who took the tests, and x is the number of 
students with scale scores less than S. If the calculated percentile is not 
a whole number, then it is rounded down to the closest whole number. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 
TRD-201505699 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: January 6, 2016 
Proposal publication date: October 16, 2015 
For further information, please call: (512) 475-1497 

CHAPTER 153. SCHOOL DISTRICT 
PERSONNEL 
SUBCHAPTER CC. COMMISSIONER'S 
RULES ON CREDITABLE YEARS OF SERVICE 
19 TAC §153.1021, §153.1022 
The Texas Education Agency adopts amendments to §153.1021 
and §153.1022, concerning school district personnel. The 
amendment to §153.1021 is adopted with changes to the 
proposed text as published in the October 2, 2015 issue of 
the Texas Register (40 TexReg 6820). The amendment to 
§153.1022 is adopted without changes to the proposed text as 
published in the October 2, 2015 issue of the Texas Register (40 
TexReg 6820) and will not be republished. Section 153.1021 
establishes requirements for recognition of creditable years of 
service. Section 153.1022 addresses requirements relating to 
the minimum salary schedule for certain professional staff. The 
adopted amendments update the rules and reflect changes in 
statute made by Senate Bill (SB) 1309, 84th Texas Legislature, 
2015. The adopted amendments also eliminate the need for 
clarification letters currently posted online, ensure outdated 
references are removed, and align commissioner's rules with 
current State Board for Educator Certification (SBEC) rules. 

REASONED JUSTIFICATION 

19 TAC §153.1021, Recognition of Creditable Years of Service 

Effective February 1, 1998, the commissioner adopted 19 TAC 
§153.1021 as authorized by the Texas Education Code (TEC), 
§21.403, 75th Texas Legislature, 1997. The law required the 
commissioner to adopt rules for determining the experience for 
which certain professional staff are to be given credit in place-
ment on the state minimum salary schedule. The rule provides 
appropriate definitions and explains required documents, nec-
essary credentials, and the service record. The rule details the 
provisions for creditable years of service, including recognized 
employing entities for service credit. 

The adopted amendment to 19 TAC §153.1021 updates and 
clarifies existing provisions, as follows. 

Subsection (a) was modified in paragraph (8) to clarify the defi-
nition of current valid certificate, in paragraph (15) to update the 
list of regional accrediting agencies to include the reorganiza-
tion of the former Northwest Association of Schools and Colleges 
into the Northwest Accreditation Commission and the Northwest 
Commission on Colleges and Universities, and in paragraph (19) 
to update the name of the Texas Youth Commission to the Texas 
Juvenile Justice Department. 

In addition, language was added in paragraph (21) to give dis-
tricts the ability to use digital signatures when preparing and 
sending service records. The change provides guidelines defin-
ing an official service record using a digital signature. This adds 
another option but does not replace a hand-signed or stamped 
form, which is currently in rule. 

In response to public comment, subsection (a)(9) was modified 
at adoption to allow teachers with a valid Texas Standard class-
room teaching certificate completing a teacher fellows graduate 
program through an accredited Texas university and employed 
at a Texas public school as a classroom teacher up to one year 
of service for salary increment purposes. 

Subsection (d) was modified in paragraph (5) to allow for 
scanned service records for paperless record-keeping. Adding 
this option accommodates current technological advancements, 
especially for large districts. 

Subsection (h) was modified in paragraph (1)(A) to add new 
clause (iv) to align with SBEC rule, 19 TAC §230.77, which states 
that ROTC instructors must have their permits reissued every 
year. Clause (iii) was modified and new clause (v) was added to 
align with SB 1309, 84th Texas Legislature, 2015, which estab-
lishes the ROTC classroom teaching certificate. These clauses 
clarify and simplify what prior ROTC experience may be used for 
salary increment purposes. 

In response to public comment, subsection (h)(1)(A)(v) was 
modified at adoption to indicate that "at least" the minimum 
salary schedule must be paid so school districts are not required 
to pay only the minimum salary. 

In addition, subsection (h) was modified in paragraph (1)(B)(ii) 
to clarify that charter school positions are not required to hold a 
certificate to earn steps on the salary schedule and in paragraph 
(16)(A) to end confusion of military experience that can be used 
for salary increment purposes. Also in subsection (h), modifi-
cations move text from clarification letters into rule. Language 
was added as new paragraph (12)(D) to ensure credit for salary 
increment purposes for hospital nursing experience at univer-
sity-operated hospitals earned from 2000-2001 and after and as 
new paragraph (18)(C) to ensure credit for salary increment pur-
poses for eligible Peace Corps nursing experience earned from 
2000-2001 and after. 

Subsection (k) was modified to clarify certification requirements 
for substitute teachers in Texas and other states for salary incre-
ment purposes. 

Subsection (m) was modified to move text from a clarification 
letter into rule to clearly define that an educational aide must be 
certified for service to count for salary increment purposes. 

19 TAC §153.1022, Minimum Salary Schedule for Certain Pro-
fessional Staff 

The commissioner is authorized to adopt a minimum monthly 
salary schedule for certain professionals, including classroom 
teachers, full-time librarians, full-time counselors, and full-time 
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nurses. The salary schedule is based on the employee's level 
of experience. In accordance with the TEC, §21.402, enacted 
by SB 4, 76th Texas Legislature, 1999, 19 TAC §153.1022 was 
adopted to be effective January 2, 2000. The rule establishes 
definitions of qualifying staff, details eligibility criteria for place-
ment on the salary schedule, and explains the base pay. The 
rule also addresses base monthly salary, the determination of 
"FS," and monthly minimum salary rates. 

The adopted amendment to 19 TAC §153.1022 updates and 
clarifies existing provisions, as follows. 

Subsections (b) and (d) were modified to delete references to the 
2011-2012 and 2012-2013 school years to make the provision 
apply generally to all years going forward. 

Subsection (d) was also be modified to replace the figure cur-
rently adopted in rule for the minimum monthly salary rates with 
new Figure: 19 TAC §153.1022(d)(1) for the 2014-2015 school 
year and new Figure: 19 TAC §153.1022(d)(2) for the 2015-2016 
and 2016-2017 school years. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES. 
The public comment period on the proposal began October 
2, 2015, and ended November 2, 2015. Following is a sum-
mary of public comments received and corresponding agency 
responses regarding the proposed amendments to 19 TAC 
Chapter 153, School District Personnel, Subchapter CC, Com-
missioner's Rules on Creditable Years of Service 

Comment. The assistant director of data services from the Texas 
Association of School Boards commented that the proposed lan-
guage appears to require the state minimum salary schedule 
to trump military minimum instructor pay, which is incorrect and 
may cause districts to be out of compliance with military regula-
tions. The commenter stated that if the language was changed 
to match subsection (h)(1)(A)(i)--"must be paid at least the min-
imum salary"--the regulation would be less confusing to district 
staff. 

Agency Response. The agency agrees. Subsection (h)(1)(A)(v) 
has been modified at adoption to indicate that "at least" the min-
imum salary schedule must be paid so school districts are not 
required to pay only the minimum salary. 

Comment. The certification specialist in human resources from 
Belton Independent School District commented that digital and 
scanned service records would require that they would have to 
provide multiple service records. The commenter also requested 
clarification about the difference between a university-operated 
versus a nursing university-operated hospital. 

Agency Response. The agency disagrees and maintains lan-
guage as published as proposed. The rule does not require that 
districts use digital signatures or scanned service records. This 
change just allows another option. The rule only refers to univer-
sity-operated hospitals, and there has never been a reference to 
a nursing university-operated hospital. 

Comment. The co-director of the teacher fellows program at 
Texas State University commented that teacher fellows should 
be an exception to subsection (a)(9) that does not allow instruc-
tors on a fellowship to receive credit for salary increment pur-
poses. The commenter stated, "because Teacher Fellows [at 
Texas State University] are the teacher-of-record during their first 
year and perform all the duties of a full-time teacher for a full con-
tract year, it seems justifiable that they receive a year of cred-
itable service if they transfer to a new school district." 

Agency Response. The agency agrees. Subsection (a)(9) has 
been modified at adoption to include, "Teachers with a valid 
Texas Standard classroom teaching certificate completing a 
teacher fellows graduate program through an accredited Texas 
university and employed at a Texas public school as a class-
room teacher beginning July 1, 2015, may be eligible for up to 
one year of service for salary increment purposes provided the 
minimum employment requirements specified in subsection (f) 
of this section are met." 

Comment. The director of professional development and advo-
cacy for the Texas Classroom Teachers Association objected to 
adding the word "certified" to be an eligibility requirement for ed-
ucational aides earning up to two years of service for salary in-
crement purposes if they subsequently become a teacher. The 
commenter stated that adding the word "certified" would disal-
low previous service, limit the number of educational aides go-
ing forward who could not count their years of service because 
certification was not enforced by the agency, and that it would un-
dermine the intent of the original rule as an incentive for aides to 
become teachers. The commenter also stated that this change 
would require aides to complete continuing professional educa-
tion (CPE) hours. 

Agency Response. The agency disagrees. Educational aides 
are required to be certified under current law and rule, and this 
rule is consistent with past interpretation of the existing rule and 
practice. This rule does not change requirements for renewal of 
educational aide certificates, which currently do not require CPE 
hours. Requiring certification does not impact an aide's motiva-
tion to become a teacher; it only supports the requirement that 
educators must be appropriately certified in the state of Texas. In 
reference to the original rule that created the incentive, it states 
the purpose is to encourage "qualified paraprofessional person-
nel." Certification is a requirement to be considered a qualified 
paraprofessional. 

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.402, which requires 
school districts to pay certain personnel at a minimum monthly 
salary based on experience and other factors as determined by 
commissioner rule. TEC, §21.403, requires the commissioner 
to adopt rules determining the experience for which personnel 
subject to the minimum salary schedule shall be given credit. 
SB 1309 added TEC, §21.0487, requiring the SBEC to establish 
a Junior Reserve Officer Training Corps (JROTC) teaching cer-
tificate. The statute prescribes certain standards for the JROTC 
certification. TEC, §12.120(a-1), allows for charter schools to 
hire uncertified educators. Human Resources Code, §201.001, 
reflects the updated name for the Texas Juvenile Justice Depart-
ment. 

CROSS REFERENCE TO STATUTE. The amendments imple-
ment the TEC, §§21.402; 21.403; 21.0487, as added by SB 
1309, 84th Texas Legislature, 2015; and 12.120(a-1); and Texas 
Human Resources Code, §201.001. 

§153.1021. Recognition of Creditable Years of Service. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise: 

(1) Accredited institution--A public or private elementary, 
secondary, or post-secondary institution whose education program has 
been evaluated and deemed accredited by a state department of educa-
tion or recognized regional accrediting agency. 
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(2) Charter school--A charter school that has been autho-
rized to operate under the Texas Education Code (TEC), Chapter 12, 
Subchapter D or E. 

(3) Assignment--Refers to the actual duties a person has 
with a school district or other educational entity. 

(4) Authorized leave--Leave granted under the state's for-
mer minimum sick leave program, leave granted under the state's cur-
rent minimum personal leave program (which includes physical assault 
leave), or any leave granted under a local leave policy for which the 
employee is paid as if on regular duty. 

(5) Certificate--A document issued by the State Board for 
Educator Certification (SBEC) authorizing the holder to teach in the 
public elementary and secondary schools of Texas. 

(6) Certified--Status of a person who holds a valid Texas 
teaching certificate. 

(7) Contractual year--The employment period between 
July 1 and the following June 30. 

(8) Current valid certificate--A certificate that is or was 
valid at a given time, including the stipulation that after June 30, 1986, 
a Texas certificate is valid only if the certified person has successfully 
passed any certification requirement that was mandated by either the 
State Board of Education or the SBEC. 

(9) Faculty status--Employment by a college or university 
as a member of the professional administrative or instructional staff, 
not as a graduate assistant, an assistant instructor, or an instructor on a 
fellowship. Teachers with a valid Texas Standard classroom teaching 
certificate completing a teacher fellows graduate program through an 
accredited Texas university and employed at a Texas public school as a 
classroom teacher beginning July 1, 2015, may be eligible for up to one 
year of service for salary increment purposes provided the minimum 
employment requirements specified in subsection (f) of this section are 
met. 

(10) Full-time employment--Employment for 100% of an 
institution's normal work schedule. 

(11) Full-time equivalency--The amount of time required 
of a staff member to perform a less than full-time assignment divided 
by the amount of time required in performing a corresponding full-time 
assignment. Full-time equivalency of assignment usually is expressed 
as a decimal fraction to the nearest tenth. 

(12) Minimum salary--The minimum salary a classroom 
teacher, full-time librarian, full-time counselor, or full-time school 
nurse must be paid as prescribed in TEC, Chapter 21. 

(13) Part-time employment--Employment for less than 
100% of an institution's normal work schedule. 

(14) Professional personnel--Teachers, full-time librarians, 
full-time counselors, full-time school nurses, other employees who are 
required to hold a certificate issued under TEC, Chapter 21, Subchapter 
B, and any other personnel reported by a school district to the Public 
Education Information Management System with a "professional" role-
id. 

(15) Regional accrediting agency--The recognized re-
gional accrediting agencies are: 

(A) Southern Association of Colleges and Schools; 

(B) Middle States Association of Colleges and Schools; 

(C) North Central Association of Colleges and Schools; 

(D) New England Association of Schools and Colleges; 

(E) Western Association of Schools and Colleges; 

(F) Northwest Accreditation Commission; 

(G) Northwest Commission on Colleges and Universi-
ties; 

(H) Commission on International and Trans-regional 
Accreditation; 

(I) International Baccalaureate Organization; 

(J) European Council of International Schools/Council 
of International Schools; and 

(K) National Council for Private School Accreditation. 

(16) Salary increments--Increases in salary granted for 
teaching or work experience. 

(17) School nurse--An educator employed to provide full-
time nursing and health care services and who meets all the require-
ments to practice as a registered nurse (RN) pursuant to the Nursing 
Practice Act and the rules and regulations relating to professional nurse 
education, licensure, and practice, and who has been issued a license 
to practice professional nursing in Texas. 

(18) Service--A term of employment measured in school 
years in an entity in which the employment is recognized for salary 
increment purposes. 

(19) State school--A school that is funded by legislative ac-
tion in the appropriations act. These schools include the Texas School 
for the Blind, the Texas School for the Deaf, and schools under the ju-
risdiction of the Texas Department of State Health Services (formerly 
the Texas Department of Mental Health and Mental Retardation) and 
the Juvenile Justice Department (formerly known as the Texas Youth 
Commission). 

(20) Substitute teacher--A certified teacher who works on 
call, does not have a full-time assignment, and provides instruction. 

(21) Teacher service record--The official document used 
to record years of service and days used and accumulated under the 
state's former minimum sick leave program or the state's current per-
sonal leave program. A service record with a digital signature is only 
valid for the intended recipient as recorded on the service record. A 
digital version that includes information from previous employing dis-
tricts is acceptable if the most recent school district is the designated 
recipient of the information from the previous districts. The digital ser-
vice record will not be official if the recipient is the educator; however, 
upon request the district will provide a copy to the educator in accor-
dance with the TEC, §21.4031(b). 

(b) Required documentation. The following records on pro-
fessional personnel must be readily available for review. 

(1) credentials (certificate or license); 

(2) service record(s) and any required attachments; 

(3) contract; 

(4) teaching schedule or other assignment record; and 

(5) absence from duty reports. 

(c) Credentials for professional personnel. The credentials for 
professional personnel are as follows. 

(1) A current valid Texas certificate, a special assignment 
permit, a nonrenewable permit, a non-certified instructor's permit, an 
emergency teaching permit, or the appropriate licensure from the State 
of Texas. 
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(2) For special education related service teachers, the cre-
dential must be appropriate licensure from the State of Texas. 

(3) For those special education related service personnel 
who do not require Texas certification or licensure, proper credentials 
as described in §89.1131 of this title (relating to Qualifications of Spe-
cial Education, Related Service, and Paraprofessional Personnel) are 
required. 

(d) Teacher service record. The basic document in support of 
the number of years of professional service claimed for salary incre-
ment purposes and both the state's sick and personal leave program 
data for all personnel is the teacher service record (form FIN-115) or 
a similar form containing the same information. It is the responsibil-
ity of the issuing school district or charter school to ensure that service 
records are true and correct and that all service recorded on the service 
record was actually performed. 

(1) The service record must be validated by a person des-
ignated by the school district or charter school to sign service records. 

(2) Supporting documents are required for service in out-
of-state private schools, foreign public and private institutions, the mil-
itary, and colleges and universities. The type of supporting documen-
tation for each particular entity is prescribed by subsection (h) of this 
section. 

(3) If a person is employed by more than one school district 
or charter school during the same school year, a service record from 
each employing district or charter school is required. 

(4) For personnel employed in a year-round school system, 
the actual dates of employment during that school's calendar must be 
indicated on the service record. The dates may not necessarily conform 
to the contractual year as defined by subsection (a) of this section. 

(5) The service record shall be kept on file at the school 
district or charter school. When employment with the district or char-
ter school is terminated, the original service record, signed by the em-
ployee shall be given to the employee upon request or sent to the next 
employing school district or charter school. The local school district 
or charter school must maintain a legible copy for audit purposes. A 
scanned version of the original service record may be considered offi-
cial if sent directly from one employing district to another employing 
district. 

(6) Cooperative personnel employed by a fiscal agent/man-
ager and itinerant personnel of a cooperative shall be considered to 
be employees of the fiscal agent/manager and the service record shall 
be the fiscal agent/manager's responsibility. Personnel employed by a 
member of a cooperative and assigned to the member are employees of 
the member and the service record shall be the member's responsibility. 

(7) Work experience claimed by career and technology ed-
ucation personnel for salary increment purposes as prescribed by sub-
section (i) of this section must be recorded on a service record. 

(8) State sick leave balances, days earned, and days used 
by personnel under the former state's minimum sick leave program 
and the state's current personal leave program must be recorded on the 
service record or another similar form containing the same informa-
tion. State sick leave and state personal leave accumulated in Texas 
public elementary and secondary schools are transferable among these 
schools. State personal leave accrued by an employee of a Texas re-
gional education service center, not to exceed five days per each year 
of employment, is transferable to a Texas public elementary and sec-
ondary school. State sick leave and state personal leave accrued by 
an employee of Harris County Department of Education and Dallas 

County Schools are transferable to Texas public elementary and sec-
ondary schools in accordance with the TEC, §22.003(a). Local leave 
accrued under the policy of any entity recognized for creditable service 
under subsection (g) of this section may be transferred to a Texas pub-
lic elementary or secondary school at the discretion of the employing 
school district. The service record shall separately state the number of 
accumulated state days for which the employee is paid, if any, upon 
separation from the employing district. 

(9) State days used to purchase additional years of service 
from the Teacher Retirement System of Texas (TRS) for retirement 
purposes must be deducted from the balance reflected on the service 
record. 

(10) The issuing school district or charter school must sub-
mit the service record to the Texas Education Agency upon request. 

(e) General provisions for years of creditable service. All ser-
vice claimed for salary increment purposes must meet the requirements 
in subsections (f)-(h) of this section. The service record and any other 
required supporting documents must meet the requirements for such 
records and documentation in this section. All service shall be based 
on the contractual year (July 1-June 30). No more than one year of ex-
perience may be acquired in any one contractual year. 

(f) Minimum requirements. The table in this subsection indi-
cates the minimum number of days required to earn and receive credit 
for a year of experience. 
Figure: 19 TAC §153.1021(f) (No change.) 

(1) For service performed through the 1989-1990 school 
year, minimum days at less than 100% or at full-time equivalency are 
applicable only to service in Texas public schools, Texas education 
service centers, and, beginning in 1978-1979, Texas public colleges 
and universities. 

(2) Beginning with service performed during the 
1990-1991 school year or any year thereafter, employment at less 
than 100% of the day is recognized in all entities where full-time 
employment is recognized, provided that documentation is presented 
to the employing district which verifies that the employment was for 
not less than three and one-half hours each day. 

(3) The 90 days required at 100% of the day for years prior 
to 1972-1973 may be equivalent to four and one-half months, a full 
semester, or three six-weeks. Where the school year was less than 
180 days for any year prior to 1972-1973, a minimum of 175 days at 
50-99% of the day will be accepted, provided that the 175 days consti-
tuted two full semesters or six six-weeks. 

(4) For experience from the 1978-1979 through the 1987-
1988 school years, full-time equivalent days equal the total number of 
days employed at 100% of the day plus days employed at 50-99% of 
the day divided by two. 

(5) Beginning with the 1988-1989 school year, full-time 
equivalent days equal the total number of days employed multiplied 
by the percent of day actually worked. 

(6) Beginning with the 1998-1999 school year, the 90 days 
required at 100% of the day may be equivalent to four and one-half 
months or a full semester. The 180 days required at 50-99% of the 
day may be equivalent to 90 full-time equivalent days (percent of day 
employed multiplied by number of days employed). 

(7) Extended day migrant program employment shall be 
calculated in accordance with this section and the resulting equivalent 
must meet the same minimum requirements for professionals for the 
year in question. 
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(A) For service prior to the 1970-1971 school year, the 
days employed in the migrant program shall be multiplied by a factor 
of 1.37. 

(B) For service during the 1970-1971 through the 1975-
1976 school years, the days employed in the migrant program shall be 
multiplied by a factor of 1.31. 

(g) Entities recognized for years of service. Service in any of 
the entities listed in this subsection shall be recognized for professional 
personnel. The minimum employment requirements in subsection (f) 
of this section must be met. Requirements concerning service in each 
type of entity in subsection (h) of this section must also be met. Pro-
fessional service in the following entities is creditable: 

(1) Texas public elementary and secondary schools, includ-
ing charter schools; 

(2) State regional education service centers; 

(3) State departments of education; 

(4) Texas Department of Corrections--Windham Schools; 

(5) Public elementary and secondary schools in all other 
states in the United States or within the boundaries of any of its terri-
torial possessions; 

(6) Overseas schools operated by the U.S. Government; 

(7) Texas public or private colleges or universities; 

(8) Texas private elementary and secondary schools; 

(9) Texas non-public special education contract schools; 

(10) Texas Department of State Health Services (formerly 
the Texas Department of Mental Health and Mental Retardation)--state 
hospitals and state schools; 

(11) Texas veterans' vocational schools; 

(12) Public or private colleges or universities and private 
elementary and secondary schools in all other states in the United States 
or within the boundaries of any of its territorial possessions; 

(13) Foreign public or private colleges or universities, or 
elementary and secondary schools; 

(14) U.S. Department of Interior--Bureau of Indian Af-
fairs; 

(15) U.S. service academies; 

(16) U.S. military service; 

(17) Job Corps; and 

(18) Peace Corps (in a professional capacity only). 

(h) Requirements. Requirements for entities recognized for 
professional personnel are as follows: 

(1) Texas public elementary and secondary schools, includ-
ing charter schools. 

(A) Requirements specific to Texas public elementary 
and secondary schools. 

(i) All professional personnel must be certified by 
the State of Texas, must hold the proper state or national licensure as 
required by the position held, or must have the educational require-
ments for the job assigned. Regardless of the funding source, class-
room teachers, full-time librarians, full-time counselors, and full-time 
school nurses must be paid at least the minimum salary specified in the 
Texas State Public Education Compensation Plan. 

(ii) Professional personnel placed on developmental 
leaves of absence must be paid at least one-half of their state minimum 
salary by the school district to receive service credit for increment pur-
poses. 

(iii) Instructors in Reserve Officer Training Corps 
(ROTC) programs conducted by local school districts must be certified 
or hold an emergency teaching permit. An emergency teaching permit 
need not be renewed as long as the person continues in the ROTC as-
signment. 

(iv) Beginning with the 2014-2015 school year, an 
emergency teaching permit must be reissued annually in accordance 
with §230.77 of this title (relating to Specific Requirements for Initial 
Emergency Permits). 

(v) Beginning July 1, 2015, ROTC instructors who 
hold the ROTC standard Texas classroom teaching certificate must be 
paid at least according to the minimum salary schedule. Prior expe-
rience serving as an ROTC instructor on an emergency permit shall 
be recognized for salary increment purposes provided the minimum 
employment requirements specified in subsection (f) of this section 
are met for ROTC instructors who obtain a standard Texas classroom 
teaching certificate. 

(B) Requirements specific to charter schools. 

(i) Employment must have been in a professional ca-
pacity as defined by subsection (a) of this section. 

(ii) For salary increment purposes, educators are not 
required to be certified unless they are serving in special education or 
bilingual education or are required to be certified in the charter appli-
cation. 

(2) State regional education service centers. 

(A) Personnel employed in cooperatives for which the 
education service center is acting as fiscal agency must meet the same 
requirements as personnel employed in Texas public elementary and 
secondary schools. 

(B) All other personnel must meet the same require-
ments as personnel employed in state departments of education. 

(3) State departments of education. Employment must 
have been in a professional capacity. For Texas department of edu-
cation employment, professional positions are defined as personnel 
employed in positions starting in state pay grade classification B4/A12 
and above. 

(4) Texas Department of Corrections--Windham schools. 
Requirements in this subsection shall apply. 

(5) Public elementary and secondary schools in all other 
states of the United States or within the boundaries of any of its terri-
torial possessions. Employment prior to 1990-1991 must have been on 
a full-time basis. 

(6) Overseas schools operated by the U.S. government. 
Schools operated by the United States Government for military depen-
dents and dependents of personnel assigned to an embassy, consulate, 
etc., are treated as public schools in other states of the U.S. and policies 
pertaining to public schools in other states apply. 

(7) Texas public or private colleges or universities. 

(A) For private colleges and universities, accreditation 
by the Southern Association of Colleges and Schools is required. 

(B) Officer Training Corps programs conducted by ac-
credited colleges or universities must have been employed full-time on 
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a faculty status level. Beginning in 1998-1999, service as an instructor 
in an agricultural extension service operated by an accredited college 
or university may be recognized for salary increment purposes as long 
as the person held a valid Texas teaching certificate at the time the ser-
vice was rendered. 

(C) All college or university experience must be 
recorded on the teacher service record. A supporting letter or form 
must be attached to the teacher service record verifying that either 
the full-time or part-time employment was at faculty status or its 
equivalent and that the schedule of work and the pay constituted 
that of other similar faculty employees. It is the responsibility of the 
employing school district to secure verification of college or university 
experience. 

(8) Texas private elementary and secondary schools. 

(A) For experience prior to the 1986-1987 school year, 
accreditation by the Texas Education Agency or the Southern Associ-
ation of Colleges and Schools is required. 

(B) For experience in the 1986-1987, 1987-1988, and 
1988-1989 school years, service shall be acceptable if the school was 
accredited by the Texas Education Agency, or a recognized regional 
accrediting agency. 

(C) For experience in the 1989-1990 school year and 
thereafter, service shall be acceptable if the school was accredited by 
the Texas Private School Accreditation Commission. 

(D) During the 1986-1987, 1987-1988, and 1988-1989 
school years, private schools accredited by the Texas Education 
Agency, a recognized regional accrediting agency, or an association 
recognized by the commissioner of education will be listed in the 
Texas School Directory. 

(E) Beginning with the 1989-1990 school year and 
thereafter, private schools accredited by the Texas Private School Ac-
creditation Commission will be listed in the Texas School Directory. 

(F) Beginning with the 2004-2005 school year and 
thereafter, private schools accredited by the Texas Private School 
Accreditation Commission will be listed on the Texas Education 
Agency website. 

(9) Non-public special education contract schools. 

(A) Approval from the Texas Education Agency to pro-
vide special education services during the year service was rendered is 
required. A list of approved schools is maintained by the Texas Edu-
cation Agency and posted on the Texas Education Agency website. 

(B) The person must have been certified in an area of 
special education. 

(10) Texas Department of State Health Services (formerly 
the Texas Department of Mental Health and Mental Retardation) state 
hospitals and state schools. 

(A) The assignment must have been in an educational 
program operated in conjunction with a public school program or in a 
non-educational professional capacity. 

(B) Persons employed in an educational program must 
have held a valid Texas teaching certificate and must have been paid at 
least the state minimum salary of a teacher in a Texas public school. 

(11) Texas veteran's vocational school. 

(A) The assignment must have been as an instructor or 
coordinator. 

(B) Service during the period of July 1, 1946, through 
June 30, 1955, must have been at a school under the jurisdiction of the 
Texas Education Agency (this service can be verified by the agency). 

(C) Service after June 30, 1955, must have been at a 
veteran's vocational school operated by a Texas county board of school 
trustees under the jurisdiction of the Veterans Administration. 

(12) Public or private colleges and universities, and private 
elementary and secondary schools in all other states in the United States 
or within the boundaries of any of its territorial possessions. 

(A) Employment must have been, and in the case of col-
leges and universities, must be verified in the same manner as for Texas 
colleges or universities. 

(B) Accreditation by a recognized state or regional ac-
crediting agency listed in subsection (a)(15) of this section is required. 
In states or territories that have no provisions for accrediting, licensing, 
or approving private elementary or secondary schools, service shall be 
acceptable provided the person held, while employed, a valid teaching 
certificate from the state in which the school is located or a valid Texas 
teaching certificate. 

(C) It is the responsibility of the employing school dis-
trict or charter school to have evidence on file of the accreditation status 
of private schools in other states. 

(D) Hospital nursing experience shall be acceptable 
provided the person held a registered nurse position with a recognized 
accredited university-operated hospital listed in this subsection. All 
eligible prior-year service in this area can be claimed for placement 
beginning on the 2000-2001 minimum salary schedule. 

(13) Foreign public or private elementary and secondary 
schools, colleges, and universities. 

(A) Employment in colleges or universities must be 
verified in the same manner as for Texas colleges or universities. 

(B) For foreign public schools, colleges, and universi-
ties, accreditation by a recognized agency of the foreign country or by 
a recognized accrediting agency in the United States is required. 

(C) For foreign private schools, colleges, and universi-
ties, accreditation must be by a recognized regional accrediting agency 
listed in subsection (a)(15) of this section. 

(D) The accreditation status must be verified in the 
same manner as for public or private schools in the United States. 

(14) United States Department of the Interior--Bureau of 
Indian Affairs. Service must have been full-time. 

(15) United States service academies. 

(A) Employment must have been at a faculty status 
level and must be verified in the same manner as other college or 
university service. 

(B) The service academies are as follows: 

(i) Air Force Academy, Colorado Springs, Col-
orado; 

(ii) Coast Guard Academy, New London, Connecti-
cut; 

(iii) Military Academy, West Point, New York; 

(iv) Naval Academy, Annapolis, Maryland; and 

(v) Merchant Marine Academy, Kings Point, New 
York. 
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(16) United States military service. Service with the mili-
tary forces of the United States of America may be counted for salary 
increment purposes if the following conditions are met. 

(A) The person was a professional employee of any en-
tity recognized for creditable service for salary increment purposes 
within twelve months prior to entry into active duty. 

(B) Form DD-214 or other official discharge papers 
must be filed with the teacher service record showing: 

(i) that military service was in the capacity of an en-
listed man or woman or commissioned officer; 

(ii) that release or separation from active duty was 
under honorable conditions; and 

(iii) dates of entry and release from active duty. 

(C) The person claiming military service was on active 
duty during the periods September 1, 1940, through August 31, 1947, 
or September 1, 1950, through August 31, 1954, or for other periods if: 

(i) the military service was a result of involuntary 
induction into active duty; or 

(ii) the military service was a result of voluntary en-
try into active duty for the first time for the individual, and such ini-
tial period of voluntary military service claimed as years of service for 
teacher salary increments does not exceed four years. 

(D) Beginning with the 1983-1984 school year, for pur-
poses of determining the total years of military experience creditable 
for increment purposes, a year shall be considered to begin on July 
1 and end June 30. During this period, four and one-half months of 
service must be acquired for an individual to be entitled to one year 
of experience. Only one year of experience may be earned during any 
12-month period. Prior to the 1983-1984 school year, credit for military 
service was calculated based on the 12-month period from September 
1-August 31. Credit granted on that basis shall continue to be effective. 

(E) The requirement in subparagraph (A) of this para-
graph must be met before any credit is given. 

(17) Job Corps. The person must have held a valid teaching 
certificate or appropriate license that would qualify for service credit 
during the period of employment. 

(18) Peace Corps. 

(A) Employment must have been with a school system 
(Grades K-12) in a foreign country. 

(B) The person must have held a valid teaching certifi-
cate or appropriate license that would qualify for service credit from 
any state in the United States during the period of employment. 

(C) Peace Corps nursing experience shall be acceptable 
and recognized in the same manner as teaching experience in the Peace 
Corps, provided the nursing service in the Peace Corps was as a reg-
istered nurse. Requirements listed in this subsection and subsection 
(a)(17) of this section must also be met. All eligible prior-year service 
in this area can be claimed for placement beginning on the 2000-2001 
minimum salary schedule. 

(i) Credit for career and technology teachers. In accordance 
with TEC, §21.403, effective with the 1982-1983 school year, certified 
career and technology education teachers employed for at least 50% of 
the time in an approved career and technology position may count up 
to two years of work experience for salary increment purposes if the 
work experience was required for career and technology certification. 

(1) For purposes of this section, an emergency teaching 
permit shall be the equivalent of a teaching certificate. 

(2) Once credit for work experience has been granted, the 
credit shall be continued regardless of the position held. For personnel 
granted credit under this section whose employment is split between 
career and technology and non-career and technology positions, the 
years granted shall apply to both the career and technology and the 
non-career and technology positions. 

(j) Adult basic education program credit. A person teaching 
adult basic education is eligible for creditable service if the program 
was operated by a public school and the person held a valid teaching 
certificate. 

(k) Substitute teachers. Beginning with the 1998-1999 school 
year, a certified substitute teacher, as defined in subsection (a) of this 
section, employed in an entity recognized for years of service as pre-
scribed by subsection (g) of this section is eligible for creditable ser-
vice, provided that the educator held a valid Texas teaching certificate 
or a valid teaching certificate from the state where the school is located 
at the time the service was earned. All eligible prior-year service in this 
area can be claimed for placement on the 1998-1999 minimum salary 
schedule. This also applies to out-of-state substitute teaching experi-
ence. It does not apply to out-of-country substitute experience. 

(l) Salary schedule. The commissioner of education shall pub-
lish annually the state minimum salary schedule. 

(m) Certified teacher aides. Beginning with the 2004-2005 
contractual year, a certified teacher aide who subsequently attains ini-
tial classroom teacher certification may count up to two years of full-
time equivalency of direct student instruction for salary increment pur-
poses. Such experience must be verified on the teacher service record 
form (FIN-115) or a similar form containing the same information. A 
teacher aide who received a teaching certificate or was placed under a 
permit prior to the 2004-2005 contractual year will not qualify for the 
additional years of service on the minimum salary schedule under this 
section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505809 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: January 7, 2016 
Proposal publication date: October 2, 2015 
For further information, please call: (512) 475-1497 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 1. GENERAL ADMINISTRATION 
SUBCHAPTER C. ASSESSMENT OF 
MAINTENANCE TAXES AND FEES 

41 TexReg 250 January 1, 2016 Texas Register 



28 TAC §1.414 
The Texas Department of Insurance adopts amendments to 28 
Texas Administrative Code §1.414, concerning the 2016 assess-
ment of maintenance taxes and fees imposed by the Texas In-
surance Code. The amendments are adopted without changes 
to the proposed text published in the November 13, 2015, issue 
of the Texas Register (40 TexReg 7957). 

Under Government Code §2001.033(a)(1), the department's 
reasoned justification for these amendments is set out in this 
order, which includes the preamble and rules. 

REASONED JUSTIFICATION. The amendments are necessary 
to adjust the rates of assessment for maintenance taxes and fees 
for 2016 on the basis of gross premium receipts for calendar year 
2015 using the methodology described below. 

Section 1.414 includes rates of assessment for maintenance 
taxes and fees for 2016 to be applied to life, accident, and 
health insurance; motor vehicle insurance; casualty insurance 
and fidelity, guaranty, and surety bonds; fire insurance and 
allied lines, including inland marine; workers' compensation 
insurance; workers' compensation self-insured groups; title in-
surance; health maintenance organizations (HMOs); third party 
administrators; nonprofit legal services corporations issuing 
prepaid legal services contracts; and workers' compensation 
certified self-insurers. 

In general, the department's 2016 revenue need (the amount 
that must be funded by maintenance taxes or fees, examina-
tion overhead assessments, the department's self-directed bud-
get account as established under Insurance Code §401.252, 
and premium finance examination assessments) is determined 
by calculating the department's total cost need, and subtracting 
from that number funds resulting from fee revenue and funds re-
maining from fiscal year 2015. 

To determine total cost need, the department combined costs 
from: (i) appropriations set out in Chapter 1281 (HB 1), Acts of 
the 84th Legislature, Regular Session, 2015 (the General Ap-
propriations Act), which come from two funds, the General Rev-
enue Dedicated - Texas Department of Insurance Operating Ac-
count No. 0036 (Account No. 0036) and the General Revenue 
Fund - Insurance Companies Maintenance Tax and Insurance 
Department Fees; (ii) funds allowed by Insurance Code Chapter 
401, Subchapters D and F, as approved by the commissioner 
of insurance for the self-directed budget account in the Trea-
sury Safekeeping Trust Company to be used exclusively to pay 
examination costs associated with salary, travel, or other per-
sonnel expenses and administrative support costs; (iii) an esti-
mate of other costs statutorily required to be paid from those two 
funds and the self-directed budget account, such as fringe ben-
efits and statewide allocated costs; and (iv) an estimate of the 
cash amount necessary to finance both funds and the self-di-
rected budget account from the end of the 2016 fiscal year un-
til the next assessment collection period in 2017. From these 
combined costs, the department subtracted costs allocated to 
the Division of Workers' Compensation (DWC) and the workers' 
compensation research and evaluation group. 

The department determined how to allocate the remaining 
cost need attributed to each funding source using the following 
method: 

For each section within the department that provides services di-
rectly to the public or the insurance industry, the department allo-
cated the costs for providing those direct services on a percent-

age basis to each funding source, such as the maintenance tax 
or fee line, the premium finance assessment, the self-directed 
budget account, the examination assessment, or another fund-
ing source. The department applied these percentages to each 
section's annual budget to determine the total direct cost to each 
funding source. The department calculated the percentage for 
each funding source by dividing the total directly allocated to 
each funding source by the total direct cost. The department 
used this percentage to allocate administrative support costs to 
each funding source. Administrative support costs include ser-
vices provided by human resources, accounting, budget, the 
commissioner's administration, and information technology. The 
department calculated the total direct costs and administrative 
support costs for each funding source. 

The General Appropriations Act includes appropriations to state 
agencies other than the department that must be funded by Ac-
count No. 0036 and the General Revenue Fund - Insurance 
Companies Maintenance Tax and Insurance Department Fees. 
The department adds these costs to the sum of the direct costs 
and the administrative support costs for the appropriate funding 
source, when possible. For instance, the department allocates 
an appropriation to the Texas Department of Transportation for 
the crash information records system to the motor vehicle main-
tenance tax. The department includes costs for other agencies 
that cannot be directly allocated to a funding source to the admin-
istrative support costs. For instance, the department includes 
an appropriation to the Texas Facilities Commission for building 
support costs in administrative support costs. 

The department calculates the total revenue need after complet-
ing the allocation of costs to each funding source. To complete 
the calculation of revenue need, the department removes 
costs, revenues received, and the fund balance related to the 
self-directed budget account. Based on remaining balances, 
the department reduces the total cost need by subtracting the 
estimated ending fund balance for fiscal year 2015 (August 31, 
2015,) and estimated fee revenue collections for fiscal year 
2016. The resulting balance is the estimated revenue need that 
must be supported during the 2016 fiscal year by the following 
funding sources: the maintenance taxes or fees, exam over-
head assessments, and premium finance exam assessments. 

The department determines the revenue need for each main-
tenance tax or fee line by dividing the total cost need for each 
maintenance tax line by the total of the revenue needs for all 
maintenance taxes. The department multiplies the calculated 
percentage for each line by the total revenue need for mainte-
nance taxes. The resulting amount is the revenue need for each 
maintenance tax line. The department adjusts the revenue need 
by subtracting the estimated amount of fee and reimbursement 
revenue collected for each maintenance tax or fee line from the 
total of the revenue need for each maintenance tax or fee line. 
The department further adjusts the resulting revenue need as 
described in the following paragraphs. 

The cost allocated to the life, accident, and health maintenance 
tax exceeds the amount of revenue that can be collected at the 
maximum rate set by statute. The department allocates the dif-
ference between the amount estimated to be collected at the 
maximum rate and the costs allocated to the life, accident, and 
health maintenance tax to the other maintenance tax or fee lines. 
The department allocates the life, accident, and health shortfall 
based on each of the remaining maintenance tax or fee lines' 
proportionate share of the total costs for maintenance taxes or 
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fees. The department uses the adjusted revenue need as the 
basis for calculating the maintenance tax rates. 

For each line of insurance, the department divides the adjusted 
revenue need by the estimated premium volume or assessment 
base to determine the rate of assessment for each maintenance 
tax or fee. 

The following paragraphs provide an explanation of the method-
ology to develop the proposed rates for DWC and the Office of 
Injured Employee Counsel (OIEC). 

To determine the revenue need, the department considered 
these factors applicable to costs for DWC and OIEC: (i) the 
appropriations in the General Appropriations Act for fiscal year 
2016 from Account No. 0036; (ii) estimated other costs statuto-
rily required to be paid from Account No. 0036, such as fringe 
benefits and statewide allocated costs; and (iii) an estimated 
cash amount to finance Account No. 0036 costs from the end of 
the 2016 fiscal year until the next assessment collection period 
in 2017. The department adds these three factors to determine 
the total revenue need. 

The department reduces the total revenue need by subtracting 
the estimated fund balance at August 31, 2015, and the DWC 
fee and reimbursement revenue estimated to be collected and 
deposited to Account No. 0036 in fiscal year 2016. The resulting 
balance is the estimated revenue need from maintenance taxes. 
The department calculated the maintenance tax rate by dividing 
the estimated revenue need by the combined estimated workers' 
compensation premium volume and the certified self-insurers' 
liabilities plus the amount of expense incurred for administration 
of self-insurance. 

The following paragraphs explain the methodology the depart-
ment used to develop the proposed rates for the workers' com-
pensation research and evaluation group. 

To determine the revenue need, the department considered 
the following factors applicable to the workers' compensation 
and research and evaluation group: (i) the appropriations in the 
General Appropriations Act for fiscal year 2016 from Account 
No. 0036 and from General Revenue Fund - Insurance Com-
panies Maintenance Tax and Insurance Department Fees; (ii) 
estimated other costs statutorily required to be paid from this 
funding source, such as fringe benefits and statewide allocated 
costs; and (iii) an estimated cash amount to finance costs from 
this funding source from the end of the 2016 fiscal year until 
the next assessment collection period in 2017. The department 
adds these three amounts to determine the total revenue need. 

The department reduced the total revenue need by subtracting 
the estimated fund balance at August 31, 2015. The resulting 
balance is the estimated revenue need from maintenance taxes. 
The department calculated the maintenance tax rate by dividing 
the estimated revenue need by the estimated assessment base. 

Insurance Code §964.068 provides that a captive insurance 
company is subject to maintenance tax under Insurance Code 
Title 3, Subtitle C, on the correctly reported gross premiums 
from writing insurance on risks located in Texas as applicable 
to the individual lines of business written. The rates adopted in 
this rule will be applied to captive insurance companies based 
on the individual lines of business written, unless the commis-
sioner postpones or waives the tax for a period not to exceed 
two years for any foreign or alien captive insurance company 
redomesticating to Texas under Insurance Code §964.071(c). 

The following paragraphs provide a brief summary and analysis 
of the reasons for the adopted amendments. 

The amendment to the section heading reflects the year for 
which the assessment of maintenance taxes and fees is appli-
cable. The amendments in subsections (a) - (f), and (h) reflect 
the appropriate year for accurate application of the section. 

Amendments in subsections (a)(1) - (9), (c)(1) - (3), (d), (e), and 
(f) update rates to reflect the methodology the department de-
veloped for 2016. 

Finally, the department adopts amendments that are nonsub-
stantive in nature to conform with the department's writing style 
guides. 

Subsection (a) establishes the 2015 calendar year rates for 
maintenance taxes and fees on gross premiums of insurers for 
the lines of insurance specified in paragraphs (1) - (9) of the 
subsection. Subsection (a)(1) sets the rate for motor vehicle 
insurance at .055 of 1 percent under Insurance Code §254.002. 
Subsection (a)(2) sets the rate for casualty insurance and 
fidelity, guaranty, and surety bonds at .077 of 1 percent under 
Insurance Code §253.002. Subsection (a)(3) sets the rate for 
fire insurance and allied lines, including inland marine, at .341 
of 1 percent under Insurance Code §252.002. 

Paragraphs (4) - (8) of subsection (a) set rates for workers' 
compensation insurance; subsection (a)(4) sets a rate for 
workers' compensation insurance at .065 of 1 percent under 
Insurance Code §255.002. Subsection (a)(5) sets a rate for 
workers' compensation insurance at 1.478 percent under Labor 
Code §403.003. Subsection (a)(6) sets a rate for workers' 
compensation insurance at .015 of 1 percent under Labor Code 
§405.003. Subsection (a)(7) sets a rate for workers' compensa-
tion insurance at 1.478 percent under Labor Code §407A.301. 
Subsection (a)(8) sets a rate for workers' compensation in-
surance at .065 of 1 percent under Labor Code §407A.302. 
Subsection (a)(9) sets the rate for title insurance at .103 of 1 
percent under Insurance Code §271.004. 

Subsection (b) establishes the rates for maintenance taxes and 
fees for calendar year 2015 for life, health, and accident insur-
ance and the gross considerations for annuity and endowment 
contracts, setting them at .040 of 1 percent under Insurance 
Code §257.002. 

Subsection (c) establishes the rates for maintenance taxes for 
calendar year 2015 for entities specified in paragraphs (1) - (3) 
of the subsection. Subsection (c)(1) sets the rate for single-ser-
vice HMOs at $.28 per enrollee, for multiservice HMOs at $.84 
per enrollee, and for limited service HMOs at $.28 per enrollee, 
under Insurance Code §258.003. Subsection (c)(2) sets the rate 
for third party administrators at .013 of 1 percent of the correctly 
reported gross amount of administrative or service fees under In-
surance Code §259.003. Subsection (c)(3) sets the rate for non-
profit legal services corporations at .022 of 1 percent of the cor-
rectly reported gross revenues under Insurance Code §260.002. 

Subsection (d) establishes the rates for maintenance taxes for 
certified self-insurers to support the workers' compensation re-
search and evaluation group in calendar year 2016. Subsec-
tion (d) sets a rate of .015 of 1 percent of the tax base calcu-
lated under Labor Code §405.003, and Labor Code §407.104(b) 
specifies that the maintenance tax must be billed to the certified 
self-insurer by DWC. 

Subsection (e) establishes the rates for maintenance taxes for 
workers' compensation self-insurance groups under Labor Code 
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§405.003 and §407A.301 to support the workers' compensation 
research and evaluation group in calendar year 2016. Subsec-
tion (e) sets a rate of .015 percent of 1 percent of the tax base 
calculated under Labor Code §407.103(b). 

Subsection (f) establishes a self-insurer maintenance tax for cer-
tified self-insurers under Labor Code §407.103 and §407.104. 
The rate set by subsection (f) is 1.478 percent of the tax base 
calculated under Labor Code §407.103(b), and subsection La-
bor Code §407.104(b) provides that it must be billed to the cer-
tified self-insurer by DWC. 

Subsection (g) notes that the enactment of SB 14, 78th Legisla-
ture, Regular Session (2003), relating to certain insurance rates, 
forms, and practices did not affect the calculation of the mainte-
nance tax rates or the assessment of the taxes. 

Subsection (h) provides for the taxes assessed under §1.414(a) 
- (c), and (e) to be payable and due to the Comptroller of Public 
Accounts on March 1, 2016. 

SUMMARY OF COMMENTS. The department did not receive 
any comments on the published proposal. 

STATUTORY AUTHORITY. The amendments are adopted un-
der Insurance Code §§201.001(a)(1), (b), and (c); 201.052(a), 
(d), and (e); 251.001; 252.001 - 252.003; 253.001 - 253.003; 
254.001 - 254.003; 255.001 - 255.003; 257.001 - 257.003; 
258.002 - 258.004; 259.002 - 259.004; 260.001 - 260.003; 
271.002 - 271.006; 964.068; and 36.001; and Labor Code 
§§403.002, 403.003, 403.005, 405.003(a) - (c), 407.103, 
407.104(b), 407A.301, and 407A.302. 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the general 
revenue fund, and that the account includes taxes and fees re-
ceived by the commissioner or comptroller that are required by 
the Insurance Code to be deposited to the credit of the account. 
Section 201.001(b) states that the commissioner shall adminis-
ter money in the Texas Department of Insurance operating ac-
count and may spend money from the account in accordance 
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money 
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money 
in the account is authorized to be used by law. 

Insurance Code §201.052(a) requires the department to reim-
burse the appropriate portion of the general revenue fund for the 
amount of expenses incurred by the comptroller in administering 
taxes imposed under the Insurance Code or another insurance 
law of Texas. Section 201.052(d) provides that in setting main-
tenance taxes for each fiscal year, the commissioner shall en-
sure that the amount of taxes imposed is sufficient to fully reim-
burse the appropriate portion of the general revenue fund for the 
amount of expenses incurred by the comptroller in administering 
taxes imposed under the Insurance Code or another insurance 
law of Texas. Section 201.052(e) provides that if the amount of 
maintenance taxes collected is not sufficient to reimburse the ap-
propriate portion of the general revenue fund for the amount of 
expenses incurred by the comptroller, other money in the Texas 
Department of Insurance operating account shall be used to re-
imburse the appropriate portion of the general revenue fund. 

Insurance Code §251.001 directs the commissioner to annually 
determine the rate of assessment of each maintenance tax im-
posed under Insurance Code Title 3, Subtitle C. 

Insurance Code §252.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation un-
der Insurance Code §252.003. Insurance Code §252.001 also 
specifies that the tax required by Insurance Code Chapter 252 
is in addition to other taxes imposed that are not in conflict with 
Insurance Code Chapter 252. 

Insurance Code §252.002 provides that the rate of assess-
ment set by the commissioner may not exceed 1.25 percent 
of the gross premiums subject to taxation under Insurance 
Code §252.003. Section 252.002(b) provides that the com-
missioner must annually adjust the rate of assessment of the 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating all classes 
of insurance specified under Insurance Code Chapters 1807, 
2001-2006, 2171, 6001, 6002, and 6003; Chapter 5, Subchap-
ter C; Chapter 544, Subchapter H; Chapter 1806, Subchapter 
D; and §403.002; Government Code §§417.007, 417.008, and 
417.009; and Occupations Code Chapter 2154. 

Insurance Code §252.003 specifies that an insurer must pay 
maintenance taxes under Insurance Code Chapter 252 on the 
correctly reported gross premiums from writing insurance in 
Texas against loss or damage by bombardment; civil war or 
commotion; cyclone; earthquake; excess or deficiency of mois-
ture; explosion as defined by Insurance Code §2002.006(b); fire; 
flood; frost and freeze; hail, including loss by hail on farm crops; 
insurrection; invasion; lightning; military or usurped power; an 
order of a civil authority made to prevent the spread of a con-
flagration, epidemic, or catastrophe; rain; riot; the rising of the 
waters of the ocean or its tributaries; smoke or smudge; strike 
or lockout; tornado; vandalism or malicious mischief; volcanic 
eruption; water or other fluid or substance resulting from the 
breakage or leakage of sprinklers, pumps, or other apparatus 
erected for extinguishing fires, water pipes, or other conduits or 
containers; weather or climatic conditions; windstorm; an event 
covered under a home warranty insurance policy; or an event 
covered under an inland marine insurance policy. 

Insurance Code §253.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation under 
Insurance Code §253.003. Section 253.001 also provides that 
the tax required by Insurance Code Chapter 253 is in addition to 
other taxes imposed that are not in conflict with Insurance Code 
Chapter 253. 

Insurance Code §253.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.4 percent of the gross 
premiums subject to taxation under Insurance Code §253.003. 
Section 253.002(b) provides that the commissioner must annu-
ally adjust the rate of assessment of the maintenance tax so that 
the tax imposed that year, together with any unexpended funds 
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating all classes of insurance specified under 
Insurance Code §253.003. 

Insurance Code §253.003 specifies that an insurer must pay 
maintenance taxes under Insurance Code Chapter 253 on the 
correctly reported gross premiums from writing a class of insur-
ance specified under Insurance Code Chapters 2008, 2251, and 
2252; Chapter 5, Subchapter B; Chapter 1806, Subchapter C; 
Chapter 2301, Subchapter A; and Title 10, Subtitle B. 
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Insurance Code §254.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation under 
Insurance Code §254.003. Section 254.001 also provides that 
the tax required by Insurance Code Chapter 254 is in addition to 
other taxes imposed that are not in conflict with Insurance Code 
Chapter 254. 

Insurance Code §254.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.2 percent of the gross 
premiums subject to taxation under Insurance Code §254.003. 
Section 254.002 also provides that the commissioner must an-
nually adjust the rate of assessment of the maintenance tax so 
that the tax imposed that year, together with any unexpended 
funds produced by the tax, produces the amount the commis-
sioner determines is necessary to pay the expenses during the 
succeeding year of regulating motor vehicle insurance. Section 
254.003 specifies that an insurer must pay maintenance taxes 
under Insurance Code Chapter 254 on the correctly reported 
gross premiums from writing motor vehicle insurance in Texas, 
including personal and commercial automobile insurance. 

Insurance Code §255.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation un-
der Insurance Code §255.003, including a stock insurance com-
pany, mutual insurance company, reciprocal or interinsurance 
exchange, and Lloyd's plan. Section 255.001 also provides that 
the tax required by Insurance Code Chapter 255 is in addition to 
other taxes imposed that are not in conflict with Insurance Code 
Chapter 255. 

Insurance Code §255.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.6 percent of the gross 
premiums subject to taxation under Insurance Code §255.003. 
Section 255.002(b) provides that the commissioner must annu-
ally adjust the rate of assessment of the maintenance tax so that 
the tax imposed that year, together with any unexpended funds 
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating workers' compensation insurance. 

Insurance Code §255.003 specifies that an insurer must pay 
maintenance taxes under Insurance Code Chapter 254 on the 
correctly reported gross premiums from writing workers' com-
pensation insurance in Texas, including the modified annual pre-
mium of a policyholder that purchases an optional deductible 
plan under Insurance Code Chapter 2053, Subchapter E. The 
section also provides that the rate of assessment must be ap-
plied to the modified annual premium before application of a de-
ductible premium credit. 

Insurance Code §257.001(a) imposes a maintenance tax on 
each authorized insurer, including a group hospital service 
corporation, managed care organization, local mutual aid as-
sociation, statewide mutual assessment company, stipulated 
premium company, and stock or mutual insurance company, 
that collects from residents of this state gross premiums or 
gross considerations subject to taxation under Insurance Code 
§257.003. Section 257.001(a) also provides that the tax re-
quired by Chapter 257 is in addition to other taxes imposed that 
are not in conflict with Insurance Code Chapter 257. 

Insurance Code §257.002 provides that the rate of assess-
ment set by the commissioner may not exceed 0.04 percent 
of the gross premiums subject to taxation under Insurance 
Code §257.003. Section 257.002(b) provides that the com-
missioner must annually adjust the rate of assessment of the 
maintenance tax so that the tax imposed that year, together 

with any unexpended funds produced by the tax, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating life, health, 
and accident insurers. Section 257.003 specifies that an insurer 
must pay maintenance taxes under Insurance Code Chapter 
257 on the correctly reported gross premiums collected from 
writing life, health, and accident insurance in Texas, as well as 
gross considerations collected from writing annuity or endow-
ment contracts in Texas. The section also provides that gross 
premiums on which an assessment is based under Insurance 
Code Chapter 257 may not include premiums received from 
the United States for insurance contracted for by the United 
States in accordance with or in furtherance of Title XVIII of 
the Social Security Act (42 U.S.C. §§1395c et seq.) and its 
subsequent amendments; or premiums paid on group health, 
accident, and life policies in which the group covered by the 
policy consists of a single nonprofit trust established to provide 
coverage primarily for employees of a municipality, county, or 
hospital district in this state; or a county or municipal hospital, 
without regard to whether the employees are employees of the 
county or municipality or of an entity operating the hospital on 
behalf of the county or municipality. 

Insurance Code §258.002 imposes a per capita maintenance tax 
on each authorized HMO with gross revenues subject to taxation 
under Insurance Code §258.004. Section 258.002 also provides 
that the tax required by Insurance Code Chapter 258 is in addi-
tion to other taxes that are not in conflict with Insurance Code 
Chapter 258. 

Insurance Code §258.003 provides that the rate of assessment 
set by the commissioner on HMOs may not exceed $2 per 
enrollee. Section 258.003 also provides that the commissioner 
must annually adjust the rate of assessment of the per capita 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces 
the amount the commissioner determines is necessary to pay 
the expenses during the succeeding year of regulating HMOs. 
Section 258.003 also provides that the rate of assessment 
may differ between basic health care plans, limited health 
care service plans, and single health care service plans and 
must equitably reflect any differences in regulatory resources 
attributable to each type of plan. 

Insurance Code §258.004 provides that an HMO must pay per 
capita maintenance taxes under Insurance Code Chapter 258 
on the correctly reported gross revenues collected from issuing 
health maintenance certificates or contracts in Texas. Section 
258.004 also provides that the amount of maintenance tax as-
sessed may not be computed based on enrollees who, as in-
dividual certificate holders or their dependents, are covered by 
a master group policy paid for by revenues received from the 
United States for insurance contracted for by the United States 
in accordance with or in furtherance of Title XVIII of the Social 
Security Act (42 U.S.C. §§1395c et seq.) and its subsequent 
amendments; revenues paid on group health, accident, and life 
certificates or contracts in which the group covered by the cer-
tificate or contract consists of a single nonprofit trust established 
to provide coverage primarily for employees of a municipality, 
county, or hospital district in this state; or a county or municipal 
hospital, without regard to whether the employees are employ-
ees of the county or municipality or of an entity operating the 
hospital on behalf of the county or municipality. 

Insurance Code §259.002 imposes a maintenance tax on each 
authorized third party administrator with administrative or service 
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fees subject to taxation under Insurance Code §259.004. Sec-
tion 259.002 also provides that the tax required by Insurance 
Code Chapter 259 is in addition to other taxes imposed that are 
not in conflict with the chapter. Section 259.003 provides that the 
rate of assessment set by the commissioner may not exceed 1.0 
percent of the administrative or service fees subject to taxation 
under Insurance Code §259.004. Section 259.003(b) provides 
that the commissioner must annually adjust the rate of assess-
ment of the maintenance tax so that the tax imposed that year, 
together with any unexpended funds produced by the tax, pro-
duces the amount the commissioner determines is necessary to 
pay the expenses of regulating third party administrators. 

Insurance Code §260.001 imposes a maintenance tax on each 
nonprofit legal services corporation subject to Insurance Code 
Chapter 961 with gross revenues subject to taxation under Insur-
ance Code §260.003. Section 260.001 also provides that the tax 
required by Insurance Code Chapter 260 is in addition to other 
taxes imposed that are not in conflict with the chapter. Section 
260.002 provides that the rate of assessment set by the com-
missioner may not exceed 1.0 percent of the corporation's gross 
revenues subject to taxation under Insurance Code §260.003. 
Section 260.002 also provides that the commissioner must an-
nually adjust the rate of assessment of the maintenance tax so 
that the tax imposed that year, together with any unexpended 
funds produced by the tax, produces the amount the commis-
sioner determines is necessary to pay the expenses during the 
succeeding year of regulating nonprofit legal services corpora-
tions. Section 260.003 provides that a nonprofit legal services 
corporation must pay maintenance taxes under this chapter on 
the correctly reported gross revenues received from issuing pre-
paid legal services contracts in this state. 

Insurance Code §271.002 imposes a maintenance fee on all pre-
miums subject to assessment under Insurance Code §271.006. 
Section 271.002 also specifies that the maintenance fee is not 
a tax and must be reported and paid separately from premium 
and retaliatory taxes. Section 271.003 specifies that the mainte-
nance fee is included in the division of premiums and may not be 
separately charged to a title insurance agent. Section 271.004 
provides that the commissioner must annually determine the rate 
of assessment of the title insurance maintenance fee. Section 
271.004 also provides that in determining the rate of assess-
ment, the commissioner must consider the requirement to reim-
burse the appropriate portion of the general revenue fund un-
der Insurance Code §201.052. Section 271.005 provides that 
rate of assessment set by the commissioner may not exceed 
1.0 percent of the gross premiums subject to assessment un-
der Insurance Code §271.006. Section 271.005 also provides 
that the commissioner must annually adjust the rate of assess-
ment of the maintenance fee so that the fee imposed that year, 
together with any unexpended funds produced by the fee, pro-
duces the amount the commissioner determines is necessary to 
pay the expenses during the succeeding year of regulating title 
insurance. Section 271.006 requires an insurer to pay mainte-
nance fees under Insurance Code Chapter 271 on the correctly 
reported gross premiums from writing title insurance in Texas. 

Insurance Code §964.068 provides that a captive insurance 
company is subject to maintenance tax under Insurance Code, 
Title 3, Subtitle C, on the correctly reported gross premiums from 
writing insurance on risks located in this state as applicable to 
the individual lines of business written by the captive insurance 
company. 

Labor Code §403.002 imposes an annual maintenance tax on 
each insurance carrier to pay the costs of administering the 
Texas Workers' Compensation Act and to support the prosecu-
tion of workers' compensation insurance fraud in Texas. Labor 
Code §403.002 also provides that the assessment may not 
exceed an amount equal to 2.0 percent of the correctly reported 
gross workers' compensation insurance premiums, including 
the modified annual premium of a policyholder that purchases 
an optional deductible plan under Insurance Code Article 5.55C. 
Labor Code §403.002 also provides that the rate of assess-
ment must be applied to the modified annual premium before 
application of a deductible premium credit. In addition, Labor 
Code §403.002 states that a workers' compensation insurance 
company is taxed at the rate established under Labor Code 
§403.003, and that the tax must be collected in the manner 
provided for collection of other taxes on gross premiums from 
a workers' compensation insurance company as provided in 
Insurance Code Chapter 255. Labor Code §403.002 states 
that each certified self-insurer must pay a fee and maintenance 
taxes as provided by Labor Code Chapter 407, Subchapter F. 

Labor Code §403.003 requires the commissioner to set and cer-
tify to the comptroller the rate of maintenance tax assessment, 
taking into account: (i) any expenditure projected as necessary 
for DWC and OIEC to administer the Texas Workers' Compen-
sation Act during the fiscal year for which the rate of assess-
ment is set and reimburse the general revenue fund as provided 
by Insurance Code §201.052; (ii) projected employee benefits 
paid from general revenues; (iii) a surplus or deficit produced by 
the tax in the preceding year; (iv) revenue recovered from other 
sources, including reappropriated receipts, grants, payments, 
fees, gifts, and penalties recovered under the Texas Workers' 
Compensation Act; and (v) expenditures projected as necessary 
to support the prosecution of workers' compensation insurance 
fraud. Labor Code §403.003 also provides that in setting the rate 
of assessment, the commissioner may not consider revenue or 
expenditures related to the State Office of Risk Management, 
the workers' compensation research functions of the department 
under Labor Code Chapter 405, or any other revenue or expen-
diture excluded from consideration by law. 

Labor Code §403.005 provides that the commissioner must an-
nually adjust the rate of assessment of the maintenance tax im-
posed under §403.003 so that the tax imposed that year, to-
gether with any unexpended funds produced by the tax, pro-
duces the amount the commissioner determines is necessary 
to pay the expenses of administering the Texas Workers' Com-
pensation Act. 

Labor Code §405.003(a) - (c) establishes a maintenance tax on 
insurance carriers and self-insurance groups to fund the workers' 
compensation research and evaluation group, it provides for the 
department to set the rate of the maintenance tax based on the 
expenditures authorized and the receipts anticipated in legisla-
tive appropriations, and it provides that the tax is in addition to 
all other taxes imposed on insurance carriers for workers' com-
pensation purposes. 

Labor Code §407.103 imposes a maintenance tax on each work-
ers' compensation certified self-insurer for the administration of 
DWC and OIEC and to support the prosecution of workers' com-
pensation insurance fraud in Texas. Labor Code §407.103 also 
provides that not more than 2.0 percent of the total tax base of all 
certified self-insurers, as computed under subsection (b) of the 
section, may be assessed for the maintenance tax established 
under Labor Code §407.103. Labor Code §407.103 also pro-
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vides that to determine the tax base of a certified self-insurer for 
purposes of Labor Code Chapter 407, the department shall mul-
tiply the amount of the certified self-insurer's liabilities for work-
ers' compensation claims incurred in the previous year, includ-
ing claims incurred but not reported, plus the amount of expense 
incurred by the certified self-insurer in the previous year for ad-
ministration of self-insurance, including legal costs, by 1.02. La-
bor Code §407.103 also provides that the tax liability of a certi-
fied self-insurer under the section is the tax base computed un-
der subsection (b) of the section multiplied by the rate assessed 
workers' compensation insurance companies under Labor Code 
§403.002 and §403.003. Finally, Labor Code §407.103 provides 
that in setting the rate of maintenance tax assessment for insur-
ance companies, the commissioner may not consider revenue 
or expenditures related to the operation of the self-insurer pro-
gram under Labor Code Chapter 407. 

Labor Code §407.104(b) provides that the department must 
compute the fee and taxes of a certified self-insurer and notify 
the certified self-insurer of the amounts due. Labor Code 
§407.104(b) also provides that a certified self-insurer must remit 
the taxes and fees to DWC. 

Labor Code §407A.301 imposes a self-insurance group mainte-
nance tax on each workers' compensation self-insurance group 
based on gross premium for the group's retention. Labor Code 
§407A.301 provides that the self-insurance group maintenance 
tax is to pay for the administration of DWC, the prosecution of 
workers' compensation insurance fraud in Texas, the research 
functions of the department under Labor Code Chapter 405, and 
the administration of OIEC under Labor Code Chapter 404. La-
bor Code §407A.301 also provides that the tax liability of a group 
under subsection (a)(1) and (2) of the section is based on gross 
premium for the group's retention multiplied by the rate assessed 
insurance carriers under Labor Code §403.002 and §403.003. 
Labor Code §407A.301 also provides that the tax liability of a 
group under subsection (a)(3) of the section is based on gross 
premium for the group's retention multiplied by the rate assessed 
insurance carriers under Labor Code §405.003. Additionally, La-
bor Code §407A.301 provides that the tax under the section does 
not apply to premium collected by the group for excess insur-
ance. Finally, Labor Code §407A.301(e) provides that the tax un-
der the section must be collected by the comptroller as provided 
by Insurance Code Chapter 255 and Insurance Code §201.051. 

Labor Code §407A.302 requires each workers' compensation 
self-insurance group to pay the maintenance tax imposed un-
der Insurance Code Chapter 255, for the administrative costs in-
curred by the department in implementing Labor Code Chapter 
407A. Labor Code §407A.302 provides that the tax liability of a 
workers' compensation self-insurance group under the section is 
based on gross premium for the group's retention and does not 
include premium collected by the group for excess insurance. 
Labor Code §407A.302 also provides that the maintenance tax 
assessed under the section is subject to Insurance Code Chap-
ter 255, and that it must be collected by the comptroller in the 
manner provided by Insurance Code Chapter 255. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 16, 

2015. 
TRD-201505664 
Norma Garcia 
General Counsel 
Texas Department of Insurance 
Effective date: January 5, 2016 
Proposal publication date: November 13, 2015 
For further information, please call: (512) 676-6584 

CHAPTER 7. CORPORATE AND FINANCIAL 
REGULATION 
SUBCHAPTER J. EXAMINATION EXPENSES 
AND ASSESSMENTS 
28 TAC §7.1001 
The Texas Department of Insurance adopts amendments to 28 
Texas Administrative Code §7.1001, concerning assessments to 
cover the expenses of examining domestic and foreign insur-
ance companies and self-insurance groups providing workers' 
compensation insurance. The amendments are adopted with-
out changes to the proposed text published in the November 13, 
2015, issue of the Texas Register (40 TexReg 7964). 

Under Government Code §2001.033(a)(1), the department's 
reasoned justification for these amendments is set out in this 
order, which includes the preamble and rules. 

REASONED JUSTIFICATION. The amendments are necessary 
to establish the examination expenses to be levied against and 
collected from each domestic and foreign insurance company 
and each self-insurance group providing workers' compensation 
insurance examined during the 2016 calendar year. The amend-
ments are also necessary to establish the rates of assessment 
to be levied against and collected from each domestic insur-
ance company, based on admitted assets and gross premium 
receipts for the 2015 calendar year, and from each foreign insur-
ance company examined during the 2015 calendar year using 
the same methodology. 

The amendments are based on requirements in Insurance 
Code §§201.001(a)(1), (b), and (c); 401.151; 401.152; 
401.155; 401.156; 843.156(h); and 36.001; and Labor Code 
§407A.252(b). 

The following paragraphs explain the methodology used to de-
termine examination overhead assessments for 2016. 

In general, the department's 2016 revenue need (the amount 
that must be funded by maintenance taxes or fees; examination 
overhead assessments; premium finance exam assessments; 
and funds in the self-directed budget account, as established un-
der Insurance Code §401.252) is determined by calculating the 
department's total cost need, and subtracting from that number 
funds resulting from fee revenue and funds remaining from fiscal 
year 2015. 

To determine total cost need, the department combined costs 
from the following: (i) appropriations set out in Chapter 1281 
(HB 1), Acts of the 84th Legislature, Regular Session, 2015 (the 
General Appropriations Act), which come from two funds, the 
General Revenue Dedicated - Texas Department of Insurance 
Operating Account No. 0036 (Account No. 0036) and the Gen-
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eral Revenue Fund - Insurance Companies Maintenance Tax 
and Insurance Department Fees; (ii) funds allowed by Insurance 
Code Subchapters D and F of Chapter 401 as approved by the 
commissioner of insurance for the self-directed budget account 
in the Treasury Safekeeping Trust Company to be used exclu-
sively to pay examination costs associated with salary, travel, or 
other personnel expenses and administrative support costs; (iii) 
an estimate of other costs statutorily required to be paid from 
those two funds and the self-directed budget account, such as 
fringe benefits and statewide allocated costs; and (iv) an esti-
mate of the cash amount necessary to finance both funds and the 
self-directed budget account from the end of the 2016 fiscal year 
until the next assessment collection period in 2017. From these 
combined costs, the department subtracted costs allocated to 
the Division of Workers' Compensation and the workers' com-
pensation research and evaluation group. 

The department determined how to allocate the revenue need 
attributed to each funding source using the following method: 

Each section within the department that provides services 
directly to the public or the insurance industry allocated the 
costs for providing those direct services on a percentage basis 
to each funding source, such as the maintenance tax or fee line, 
the premium finance assessment, the examination assessment, 
the self-directed budget account as limited by Insurance Code 
§401.252, or another funding source. The department applied 
these percentages to each section's annual budget to determine 
the total direct cost to each funding source. The department 
calculated a percentage for each funding source by dividing the 
total directly allocated to each funding source by the total of the 
direct cost. The department used this percentage to allocate 
administrative support costs to each funding source. Examples 
of administrative support costs include services provided by 
human resources, accounting, budget, the commissioner's 
administration, and information technology. The department 
calculated the total of direct costs and administrative support 
costs for each funding source. 

To complete the calculation of the revenue need, the department 
combined the costs allocated to the examination overhead as-
sessment source and the self-directed budget account source. 
The department then subtracted the fiscal year 2016 estimated 
amount of examination direct billing revenue from the amount 
of the combined costs of the examination overhead assessment 
source and the self-directed budget account source. The result-
ing balance is the amount of the examination revenue needed to 
calculate the examination overhead assessment rates. 

To calculate the assessment rates, the department allocated 50 
percent of the revenue need to admitted assets and 50 percent 
to gross premium receipts. The department divided the revenue 
need for gross premium receipts by the total estimated gross pre-
mium receipts for calendar year 2015 to determine the proposed 
rate of assessment for gross premium receipts. The department 
divided the revenue need for admitted assets by the total esti-
mated admitted assets for calendar year 2015 to determine the 
proposed rate of assessment for admitted assets. 

The 2015 General Appropriations Act does not contain a rider di-
recting the department to reimburse the General Revenue Fund 
from the Texas Department of Insurance Operating Fund Ac-
count for the costs of insurance premium tax credits for exami-
nation fees and overhead assessments, which will result in the 
reduction of the revenue need and rates. Although Insurance 
Code §401.156(a) allows the department to use dollars received 
from the examination overhead assessment to pay for the reim-

bursement of premium tax credits for examination costs, the re-
imbursement is no longer necessary. 

The following paragraphs provide a brief summary and analysis 
of the reasons for the adopted section. 

The amendment to the section heading reflects the year for 
which the proposed assessment will be applicable. The amend-
ments in subsections (b)(1), (c)(1), (c)(2)(A), (c)(2)(B), (c)(3), 
and (d) reflect the appropriate year for accurate application of 
the section. 

The amendment in subsection (b)(2) deletes the language in that 
subsection stating that a foreign insurer must pay the depart-
ment an additional assessment of 35 percent under Insurance 
Code §401.155. The language in subsection (b)(2) is no longer 
necessary because the amendment adds language to subsec-
tion (b)(2) that will implement HB 2163, 83rd Legislature, Regu-
lar Session (2013) (Insurance Code §401.152(a-1)), and impose 
an annual assessment on foreign insurers that were examined 
by the department in 2015. The assessment will be sufficient to 
meet expenses necessary for examinations in an amount com-
puted in the same manner as the amount imposed for domestic 
insurers. 

The amendments in subsection (c)(2)(A) and (c)(2)(B) update 
assessments to reflect the methodology the department has de-
veloped for 2016, which is previously addressed. 

The amendment to subsection (c)(3) adds the language "be-
cause of a redomestication" to clarify that the proportional as-
sessment for a company that was a domestic insurance com-
pany for less than a full calendar year applies only to a foreign 
insurance company that redomesticates to Texas and not to a 
foreign insurance company that merges with a Texas domestic 
insurance company. 

Nonsubstantive changes have been made to conform with the 
department's writing style guides. 

Section 7.1001(a) provides that, for purposes of the section, the 
term "insurance company" includes a health maintenance organ-
ization (HMO) as defined in Insurance Code §843.002. 

Section 7.1001(b) establishes the examination expenses and 
assessments applicable to an insurer not organized under 
the laws of Texas (foreign insurance company). Section 
7.1001(b)(1) requires a foreign insurance company to reimburse 
the department for the salary and examination expenses of 
each examiner participating in an examination of the insurance 
company, describes how to calculate the part of an exam-
iner's salary included in the examination fee, and provides 
that expenses the department assesses are those actually 
incurred by the examiner to the extent permitted by law. Section 
7.1001(b)(2) requires a foreign insurance company examined 
in 2015, or an exam beginning in 2015 and completed in 2016, 
to pay an annual assessment in an amount sufficient to meet all 
other expenses and disbursements necessary to comply with 
the law in an amount computed in the same manner as the 
amount imposed for domestic insurers under subsection (c). 
Section 7.1001(b)(3) provides that a foreign insurance company 
must pay the reimbursements and payments required by the 
subsection to the department as specified in each itemized bill 
the department provides to the foreign insurance company. 

Section 7.1001(c) establishes the examination expenses and as-
sessments applicable to a domestic insurance company. Sec-
tion 7.1001(c)(1) requires a domestic insurance company to pay 
the actual salaries and expenses of the examiners allocable to 
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an examination of the company, describes how to calculate the 
part of an examiner's salary included in the examination fee, 
and provides that expenses assessed must be those actually 
incurred by the examiner to the extent permitted by law. 

Section 7.1001(c)(2) establishes the rates for the overhead as-
sessment applicable to a domestic insurance company. Section 
7.1001(c)(2)(A) provides that the overhead assessment applica-
ble to a domestic insurance company includes .00133 of 1 per-
cent of the admitted assets of the company as of December 31, 
2015, taking into consideration the annual admitted assets that 
are not attributable to 90 percent of pension plan contracts as 
defined in §818(a) of the Internal Revenue Code of 1986 (26 
U.S.C. §818(a)). Section 7.1001(c)(2)(B) provides that the over-
head assessment applicable to a domestic insurance company 
includes .00415 of 1 percent of the gross premium receipts of 
the company for the year 2015, taking into consideration the an-
nual premium receipts that are not attributable to 90 percent of 
pension plan contracts as defined in §818(a) of the Internal Rev-
enue Code of 1986 (26 U.S.C. §818(a)). 

Section 7.1001(c)(3) provides that, except as provided by para-
graph (4) of the subsection, if a company was a domestic insur-
ance company for less than a full year during calendar year 2015 
because of a redomestication, the overhead assessment for the 
company is the overhead assessment required under paragraph 
(2)(A) and (B) of the subsection divided by 365 and multiplied by 
the number of days the company was a domestic insurance com-
pany during calendar year 2015. 

Section 7.1001(c)(4) provides that if the overhead assessment 
required under paragraph (2)(A) and (B) or paragraph (3) of the 
subsection produces an overhead assessment of less than $25, 
a domestic insurance company must pay a minimum overhead 
assessment of $25. 

Section 7.1001(c)(5) provides that the department will base the 
overhead assessments on the assets and premium receipts re-
ported in a domestic insurance company's annual statement. 

Section 7.1001(c)(6) provides that for the purpose of applying 
paragraph (2)(B) of the subsection, the term "gross premium re-
ceipts" does not include insurance premiums for insurance con-
tracted for by a state or federal government entity to provide wel-
fare benefits to designated welfare recipients or contracted for in 
accord with or in furtherance of the Human Resources Code, Ti-
tle 2, or the federal Social Security Act (42 U.S.C. §§301 et seq.) 

Section 7.1001(d) establishes the examination expenses ap-
plicable to a workers' compensation self-insurance group. The 
subsection requires a workers' compensation self-insurance 
group to pay the actual salaries and expenses of the examiners 
allocable to an examination of the company, it describes how 
to calculate the part of an examiner's salary included in the 
examination fee, and it provides that expenses the department 
assesses are those actually incurred by the examiner to the 
extent permitted by law. 

Section 7.1001(e) requires a domestic insurance company to 
pay the overhead assessment required under §7.1001(c) to the 
department not later than 30 days from the invoice date. 

SUMMARY OF COMMENTS. The department did not receive 
any comments on the published proposal. 

STATUTORY AUTHORITY. The amendments are adopted 
under Insurance Code §§201.001(a)(1), (b), and (c); 401.151; 
401.152; 401.155; 401.156; 843.156(h); and 36.001; and Labor 
Code §407A.252(b). 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the general 
revenue fund, and that the account includes taxes and fees re-
ceived by the commissioner or comptroller that are required by 
the Insurance Code to be deposited to the credit of the account. 
Section 201.001(b) states that the commissioner must adminis-
ter money in the Texas Department of Insurance operating ac-
count and may spend money from the account in accordance 
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money 
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money 
in the account is authorized to be used by law. 

Insurance Code §401.151 provides that a domestic insurer ex-
amined by the department or under the department's authority 
must pay the expenses of the examination in an amount the com-
missioner certifies as just and reasonable. 

Insurance Code §401.151 also provides that the department 
must collect an assessment at the time of the examination to 
cover all expenses attributable directly to that examination, 
including the salaries and expenses of department employees 
and expenses described by Insurance Code §803.007. Section 
401.151 also requires that the department impose an annual as-
sessment on domestic insurers in an amount sufficient to meet 
all other expenses and disbursements necessary to comply 
with the laws of Texas relating to the examination of insurers. 
Additionally, §401.151 states that in determining the amount of 
assessment, the department will consider the insurer's annual 
premium receipts or admitted assets, or both, that are not 
attributable to 90 percent of pension plan contracts as defined 
by §818(a), Internal Revenue Code of 1986; or the total amount 
of the insurer's insurance in force. 

Insurance Code §401.152 provides that an insurer not organized 
under the laws of Texas must reimburse the department for the 
salary and expenses of each examiner participating in an exam-
ination of the insurer and for other department expenses that are 
properly allocable to the department's participation in the exam-
ination. Section 401.152(a-1) states that the department must 
also impose an annual assessment on insurers not organized 
under the laws of this state subject to examination as described 
by this section in an amount sufficient to meet all other expenses 
and disbursements necessary to comply with the laws of this 
state relating to the examination of insurers, and the amount im-
posed must be computed in the same manner as the amount im-
posed under §401.151(c) for domestic insurers. Section 401.152 
also requires an insurer to pay the expenses under the section 
directly to the department on presentation of an itemized written 
statement from the commissioner. Additionally, §401.152 pro-
vides that the commissioner must determine the salary of an ex-
aminer participating in an examination of an insurer's books or 
records located in another state based on the salary rate recom-
mended by the National Association of Insurance Commission-
ers or the examiner's regular salary rate. 

Insurance Code §401.155 requires the department to impose ad-
ditional assessments against insurers on a pro rata basis as nec-
essary to cover all expenses and disbursements required by law 
and to comply with Insurance Code Chapter 401, Subchapter D, 
and §§401.103 - 401.106. 

Insurance Code §401.156 requires the department to deposit 
any assessments or fees collected under Insurance Code Chap-
ter 401, Subchapter D, relating to the examination of insurers 
and other regulated entities by the financial examinations di-
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vision or actuarial division, as those terms are defined by In-
surance Code §401.251, to the credit of an account with the 
Texas Treasury Safekeeping Trust Company to be used exclu-
sively to pay examination costs, as defined by Insurance Code 
§401.251, to reimburse the Texas Department of Insurance oper-
ating account for administrative support costs, and for premium 
tax credits for examination costs and examination overhead as-
sessments. Additionally, §401.156 provides that revenue not re-
lated to the examination of insurers or other regulated entities 
by the financial examinations division or actuarial division be de-
posited to the credit of the Texas Department of Insurance oper-
ating account. 

Insurance Code §843.156(h) provides that Insurance Code 
Chapter 401, Subchapter D, applies to an HMO, except to the 
extent that the commissioner determines that the nature of 
the examination of an HMO renders the applicability of those 
provisions clearly inappropriate. 

Labor Code §407A.252(b) provides that the commissioner may 
recover the expenses of an examination of a workers' compen-
sation self-insurance group under Insurance Code Article 1.16, 
which was recodified as Insurance Code §§401.151, 401.152, 
401.155, and 401.156 by HB 2017, 79th Legislature, Regular 
Session (2005), to the extent the maintenance tax under Labor 

§407A.302 does not cover those expenses. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 16, 

2015. 
TRD-201505666 
Norma Garcia 
General Counsel 
Texas Department of Insurance 
Effective date: January 5, 2016 
Proposal publication date: November 13, 2015 
For further information, please call: (512) 676-6584 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 354. MEMORANDA OF 
UNDERSTANDING 
31 TAC §354.4 
The Texas Water Development Board (TWDB) adopts without 
changes amendments to Title 31, Texas Administrative Code 
(TAC) §354.4, to incorporate into rule an amended memoran-
dum of understanding (MOU) between the TWDB and the Texas 
Department of Agriculture, Office of Rural Affairs (TDA), as pub-

lished in the September 11, 2015 issue of the Texas Register (40 
TexReg 6035). 

BACKGROUND AND SUMMARY OF THE FACTUAL ISSUES 
FOR THE ADOPTED AMENDMENT. 

Pursuant to the General Appropriations Act, H.B. 1, 84th Leg., 
R.S., Rider 8, page VI-58 of the TWDB appropriation, and Rider 
20, page VI-7 of the TDA appropriation, TWDB and TDA are re-
quired to enter into a MOU. The provisions require the TWDB to 
coordinate funds out of the Economically Distressed Areas Pro-
gram (EDAP) administered by the TWDB and the Colonia Fund 
administered by the TDA as outlined in an MOU to maximize de-
livery of the funds and minimize administrative delay in their ex-
penditure. The adopted amendments describe the revised MOU 
for the period from September 1, 2015 to August 31, 2017. 

DISCUSSION OF THE AMENDMENTS. 

The adopted MOU is essentially the same as the current MOU; 
the adopted amendments are discussed as follows. 

Recitals: Citations to the General Appropriations Act (GAA) have 
been updated to reflect citation to the Appropriations Act relevant 
to this MOU. 

Period of Performance: The period of performance has been 
revised to reflect the biennium covered by the GAA. The period 
of performance is September 1, 2015 through August 31, 2017. 

Reporting Requirements: The deadline for the report has been 
revised in accordance with the language in the GAA. 

Other non-substantive, typographical amendments to 31 TAC 
§354.4 have been adopted. 

REGULATORY ANALYSIS 

The board has reviewed the adopted rulemaking in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225, and determined that the rulemaking is not subject 
to Texas Government Code §2001.0225, because it does not 
meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental 
exposure, a rule that may adversely affect in a material way the 
economy or a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The intent of the rulemaking is to 
make conforming amendments based on the General Appro-
priations Act to an existing MOU between the TDA and TWDB 
and to adopt by rule the MOU as required by Texas Water Code 
§6.104. 

Even if the adopted rule were a major environmental rule, Texas 
Government Code §2001.0225 still would not apply to this rule-
making because Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: 1) does 
not exceed any standard set by a federal law; 2) does not ex-
ceed an express requirement of state law; 3) does not exceed a 

ADOPTED RULES January 1, 2016 41 TexReg 259 



♦ ♦ ♦ 

♦ ♦ ♦ 

requirement of a delegation agreement or contract between the 
state and an agency or representative of the federal government 
to implement a state and federal program; and 4) is not proposed 
solely under the general powers of the agency, but rather it is also 
proposed under authority of Texas Water Code §6.104. There-
fore, this adopted rule does not fall under any of the applicability 
criteria in Texas Government Code §2001.0225. 

TAKINGS IMPACT ASSESSMENT 

The board evaluated this adopted rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government 
Code, Chapter 2007. The specific purpose of this rule is to adopt 
by rule the MOU between TDA and the TWDB as required by 
Texas Water Code §6.104. 

The board's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this adopted rule because this 
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government 
Code §2007.003(b)(4). Nevertheless, the board further evalu-
ated this adopted rule and performed an assessment of whether 
it constitutes a taking under Texas Government Code, Chapter 
2007. Promulgation and enforcement of this adopted rule would 
be neither a statutory nor a constitutional taking of private real 
property. Specifically, the subject adopted regulation does not 
affect a landowner's rights in private real property because this 
rulemaking does not burden nor restrict or limit the owner's right 
to property and reduce its value by 25% or more beyond that 
which would otherwise exist in the absence of the regulation. 
Therefore, the adopted rule does not constitute a taking under 
Texas Government Code, Chapter 2007. 

PUBLIC COMMENT 

No comments were received. 

STATUTORY AUTHORITY. 

These amendments are adopted under Texas Water Code 
§6.104, which requires the TWDB to adopt by rule any mem-
orandum of understanding between the TWDB and any other 
state agency and General Appropriations Act, SB 1, 83rd Leg., 
R.S., Rider 8, page VI-56 of the TWDB budget. 

This adoption affects Texas Water Code §6.104. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505649 
Les Trobman 
General Counsel 
Texas Water Development Board 
Effective date: January 4, 2016 
Proposal publication date: September 11, 2015 
For further information, please call: (512) 463-8061 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER F. MOTOR VEHICLE SALES 
TAX 
34 TAC §3.68 
The Comptroller of Public Accounts adopts an amendment to 
§3.68, United States and foreign military personnel stationed 
in Texas, without changes to the proposed text as published in 
the November 6, 2015, issue of the Texas Register (40 TexReg 
7795). The citation to the Transportation Code in subsection 
(c)(1) is amended to reflect the redesignation of Transportation 
Code, §520.031 to §501.145 by House Bill 2357, 82nd Legisla-
ture, 2011. 

No comments were received regarding adoption of the amend-
ment. 

This amendment is adopted under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

The amendment implements Transportation Code, §501.145 
(Filing by Purchaser; Application for Transfer of Title). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2015. 
TRD-201505833 
Lita Gonzalez 
General Counsel 
Comptroller of Public Accounts 
Effective date: January 7, 2016 
Proposal publication date: November 6, 2015 
For further information, please call: (512) 475-0387 

SUBCHAPTER O. STATE AND LOCAL SALES 
AND USE TAXES 
34 TAC §3.334 
The Comptroller of Public Accounts adopts amendments to 
§3.334, concerning local sales and use taxes, with changes to 
the proposed text as published in the June 19, 2015, issue of 
the Texas Register (40 TexReg 3745). This section is amended 
to make nonsubstantive changes to definitions and to clarify 
longstanding comptroller practice regarding a seller's tax collec-
tion responsibilities when the seller is not engaged in business 
in a local jurisdiction. 

The definition of the term "Comptroller's website" in subsection 
(a)(4) is amended to update the agency web address which was 
changed based on the Internet and Email Domain Name Man-
agement Policy from the Texas Department of Information Re-
sources. 

The definition of "place of business" in subsection (a)(14) is 
amended to clarify that the term "contractors" within that defi-
nition refers to a natural person who is contracted to perform 
work or services for another. As used in this subsection, the 
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term does not have the meaning assigned by §3.291 of this 
title (relating to Contractors). The definition is also amended 
to change the term "individual persons" to "natural persons" in 
order to clarify that the term refers to single persons and does 
not refer to entities recognized as having legal rights as persons. 

Subsection (e) is amended to correct the subsection cited in a 
cross-reference to the term "place of business." The citation is 
changed from subsection (a)(13) to subsection (a)(14). 

The comptroller received written comments from Renn Neilson 
of Baker Botts LLP. The comments expressed concern that 
§3.334(e)(4)(D) relating to the Dickinson Management District 
conflicts with Special District Local Laws Code, §3853.202(d). 

The comptroller's position on the Dickinson Management Dis-
trict has not changed. It is the comptroller's view that Special 
District Local Laws Code, §3853.202(d) violates Article III, Sec-
tion 56 of the Texas Constitution, concerning Local and Special 
Laws, because it attempts to relieve the comptroller's office of 
the duties delegated to it by Tax Code, Chapter 321. Further, 
the comptroller believes that the general law codified as Tax 
Code, §321.002(a)(3) and §321.203(m) is a later-amended gen-
eral provision that applies in place of the preexisting local law. 
However, the comptroller agrees the agency may not invalidate 
a statute through the adoption of an administrative rule, and sub-
section (e)(4)(D) is therefore deleted. 

Subsection (g) is amended to clarify a seller's local sales tax col-
lection responsibilities. New paragraph (3) is added to specify 
that a seller is only required to collect local sales or use taxes 
imposed by a local taxing jurisdiction in which the seller is en-
gaged in business. Existing paragraphs (3) and (4) are renum-
bered as paragraphs (4) and (5) respectively and delete repeti-
tive language in subsection (h)(1). 

The comptroller received written comments from John Kroll 
representing HMWK, LLC. These comments expressed con-
cern that the amendment to subsection (g) regarding a seller's 
tax collection responsibilities are not supported by the plain 
language of Tax Code, Chapter 321. 

Under current policy, a seller's collection responsibilities are lim-
ited to those local taxing jurisdictions in which the seller is "en-
gaged in business." In the May 30, 2014, issue of the Texas 
Register (39 TexReg 4175), the comptroller proposed ending the 
"engaged in business" limitation on sellers' obligation for collect-
ing local tax and instead requiring all sellers with nexus in the 
state to collect all local taxes that are due. Comments received 
on this proposal expressed concern that the deletion of the "en-
gaged in business" requirement would violate the due process 
and commerce clauses of the U.S. Constitution. In response to 
the comments provided, the comptroller decided not to change 
sellers' local tax collection obligations when §3.334 was adopted 
in the December 5, 2014, issue of the Texas Register (39 TexReg 
9597). The amendment to subsection (g) is a nonsubstantive 
change that clarifies longstanding comptroller practice. The pro-
posed amendment is adopted without further change. 

Subsection (h)(1) is also amended to clarify that a seller must 
only collect local sales taxes for those local taxing jurisdictions 
in which the seller is engaged in business. Paragraph (6)(C)(iii) 
is amended to add the phrase "in person," as orders are placed 
in person at temporary places of business. 

This amendment is adopted under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 

and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

The amendment implements Tax Code, Chapters 321 (Municipal 
Sales and Use Tax Act), 322 (Sales and Use tax for Special Pur-
pose Taxing Authorities), and 323 (County Sales and Use Tax 
Act). 

§3.334. Local Sales and Use Taxes. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Cable system--The system through which a cable ser-
vice provider delivers cable television or bundled cable service, as 
those terms are defined in §3.313 of this title (relating to Cable Televi-
sion Service and Bundled Cable Service). 

(2) City--An incorporated city, municipality, town, or vil-
lage. 

(3) City sales and use tax--The tax authorized under Tax 
Code, §321.101(a), including the additional municipal sales and use 
tax authorized under Tax Code, §321.101(b), the municipal sales and 
use tax for street maintenance authorized under Tax Code, §327.003, 
the Type A Development Corporation sales and use tax authorized un-
der Local Government Code, §504.251, the Type B Development Cor-
poration sales and use tax authorized under Local Government Code, 
§505.251, a sports and community venue project sales and use tax 
adopted by a city under Local Government Code, §334.081, and a mu-
nicipal development corporation sales and use tax adopted by a city un-
der Local Government Code, §379A.081. The term does not include 
the fire control, prevention, and emergency medical services district 
sales and use tax authorized under Tax Code, §321.106, or the munic-
ipal crime control and prevention district sales and use tax authorized 
under Tax Code, §321.108. 

(4) Comptroller's website--The agency's website concern-
ing local taxes located at: http://comptroller.texas.gov/taxinfo/local/. 

(5) County sales and use tax--The tax authorized under 
Tax Code, §323.101, including a sports and community venue project 
sales and use tax adopted by a county under Local Government Code, 
§334.081. The term does not include the county health services sales 
and use tax authorized under Tax Code, §324.021, the county landfill 
and criminal detention center sales and use tax authorized under Tax 
Code, §325.021, or the crime control and prevention district sales and 
use tax authorized under Tax Code, §323.105. 

(6) Drop shipment--A transaction in which an order is re-
ceived by a seller at one location, but the item purchased is shipped by 
the seller from another location, or is shipped by the seller's third-party 
supplier, directly to a location designated by the purchaser. 

(7) Engaged in business--This term has the meaning given 
in §3.286 of this title (relating to Seller's and Purchaser's Responsibil-
ities, including Nexus, Permits, Returns and Reporting Periods, and 
Collection and Exemption Rules). 

(8) Extraterritorial jurisdiction--An unincorporated area 
that is contiguous to the corporate boundaries of a city as defined in 
Local Government Code, §42.021 

(9) Fulfill--To complete an order by transferring a taxable 
item directly to a purchaser at a Texas location, or to ship or deliver a 
taxable item to a location in Texas designated by the purchaser. 

(10) Itinerant vendor--A person who travels to various lo-
cations for the purpose of receiving orders and making sales of taxable 
items and who does not operate a place of business. For example, a 
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person who sells rugs from the back of a truck that the person drives 
to a different location each day is an itinerant vendor. A person who 
sells items through vending machines is also an itinerant vendor. A 
salesperson that operates out of an office, place of business, or other 
location that provides administrative support to the salesperson is not 
an itinerant vendor. 

(11) Kiosk--A small stand-alone area or structure: 

(A) that is used solely to display merchandise or to sub-
mit orders for taxable items from a data entry device, or both; 

(B) that is located entirely within a location that is a 
place of business of another seller, such as a department store or shop-
ping mall; and 

(C) at which taxable items are not available for imme-
diate delivery to a purchaser. 

(12) Local taxes--Sales and use taxes imposed by any local 
taxing jurisdiction. 

(13) Local taxing jurisdiction--Any of the following: 

(A) a city that imposes sales and use tax as provided 
under paragraph (3) of this subsection; 

(B) a county that imposes sales and use tax as provided 
under paragraph (5) of this subsection; 

(C) a special purpose district created under the Special 
District Local Laws Code or other provisions of Texas law that is autho-
rized to impose sales and use tax by the Tax Code or other provisions 
of Texas law and as governed by the provisions of Tax Code, Chapters 
321 or 323 and other provisions of Texas law; or 

(D) a transit authority that imposes sales and use tax as 
authorized by Transportation Code, Chapters, 451, 452, 453, 457, or 
460 and governed by the provisions of Tax Code, Chapter, 322. 

(14) Place of business - general definition--An established 
outlet, office, or location operated by a seller for the purpose of selling 
taxable items to those other than employees, independent contractors, 
and natural persons affiliated with the seller. Places of business include, 
but are not limited to, call centers, showrooms, and clearance centers. 
The term also includes any location operated by a seller at which the 
seller receives three or more orders for taxable items during a calen-
dar year. For example, a home office at which three or more items are 
sold through an online auction website is a place of business. Addi-
tional criteria for determining when a location is a place of business 
are provided in subsection (e) of this section for administrative offices; 
distribution centers, manufacturing plants, storage yards, warehouses 
and similar facilities; kiosks; and purchasing offices. 

(15) Purchasing office--An outlet, office, facility, or any lo-
cation that contracts with a retail or commercial business to process for 
that business invoices, purchase orders, bills of lading, or other equiva-
lent records onto which sales tax is added, including an office operated 
for the purpose of buying and selling taxable goods to be used or con-
sumed by the retail or commercial business. 

(16) Seller--This term has the meaning given in §3.286 of 
this title and also refers to any agent or employee of the seller. 

(17) Special purpose district--A local governmental entity 
authorized by the Texas legislature for a specific purpose, such as crime 
control, a local library, emergency services, county health services, or 
a county landfill and criminal detention center. 

(18) Storage--This term has the meaning given in §3.346 
of this title (relating to Use Tax). 

(19) Temporary place of business--A location operated by 
a seller for a limited period of time for the purpose of selling and receiv-
ing orders for taxable items and where the seller has inventory available 
for immediate delivery to a purchaser. For example, a person who rents 
a booth at a weekend craft fair or art show to sell and take orders for 
jewelry, or a person who maintains a facility at a job site to rent tools 
and equipment to a contractor during the construction of real property, 
has established a temporary place of business. 

(20) Transit authority--A metropolitan rapid transit author-
ity (MTA), advanced transportation district (ATD), regional or subre-
gional transportation authority (RTA), city transit department (CTD), 
county transit authority (CTA), regional mobility authority (RMA) or 
coordinated county transportation authority created under Transporta-
tion Code, Chapters 370, 451, 452, 453, 457, or 460. 

(21) Traveling salesperson--A seller, or an agent or em-
ployee of a seller, who visits potential purchasers in person to solicit 
sales, and who does not carry inventory ready for immediate sale, but 
who may carry samples or perform demonstrations of items for sale. 

(22) Two percent cap--A reference to the general rule that, 
except as otherwise provided by Texas law and as explained in this 
section, a seller cannot collect, and a purchaser is not obligated to pay, 
more than 2.0% of the sales price of a taxable item in total local sales 
and use taxes for all local taxing jurisdictions 

(23) Use--This term has the meaning given in §3.346 of 
this title. 

(24) Use tax--A tax imposed on the storage, use or other 
consumption of a taxable item in this state. 

(b) Effect of other law. 

(1) Tax Code, Title 2, Subtitles A (General Provisions) and 
B (Enforcement and Collection), Tax Code, Chapter 141 (Multistate 
Tax Compact) and Tax Code, Chapter 151 (Limited Sales, Excise, and 
Use Tax) apply to transactions involving local taxes. Related sections 
of this title and comptroller rulings shall also apply with respect to local 
taxes. This includes authorities such as court cases and federal law 
that affect whether an item is taxable or is excluded or exempt from 
taxation. 

(2) Permits, exemption certificates, and resale certificates 
required by Tax Code, Chapter 151, shall also satisfy the requirements 
for collecting and remitting local taxes, unless otherwise indicated by 
this section or other sections of this title. For example, see subsection 
(n) of this section concerning prior contract exemptions. 

(3) Any provisions in this section or other sections of this 
title related to a seller's responsibilities for collecting and remitting lo-
cal taxes to the comptroller shall also apply to a purchaser if the seller 
does not collect local taxes that are due. The comptroller may proceed 
against the seller or purchaser for the local tax owed by either. 

(c) Tax rates. Except as otherwise provided by law, no local 
governmental entity may adopt or increase a sales and use tax if, as a re-
sult of the adoption or increase of the tax, the combined rate of all sales 
and use taxes imposed by local taxing jurisdictions having territory in 
the local governmental entity would exceed 2.0% at any location within 
the boundaries of the local governmental entity's jurisdiction. The fol-
lowing are the local tax rates that may be adopted. 

(1) Cities. Cities may impose sales and use tax at a rate of 
up to 2.0%. 

(2) Counties. Counties may impose sales and use tax at 
rates ranging from 0.5% to 1.5%. 
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(3) Special purpose districts. Special purpose districts may 
impose sales and use tax at rates ranging from 0.125% to 2.0%. 

(4) Transit authorities. Transit authorities may impose 
sales and use tax at rates ranging from 0.25% to 1.0%. 

(d) Jurisdictional boundaries, combined areas, and city tax im-
posed through strategic partnership agreements. 

(1) Jurisdictional boundaries. 

(A) City boundaries. City taxing jurisdictional bound-
aries cannot overlap one another and a city cannot impose a sales and 
use tax in an area that is already within the jurisdiction of another city. 

(B) County boundaries. County tax applies to all loca-
tions within that county. 

(C) Special purpose district and transit authority bound-
aries. Special purpose districts and transit authorities may cross or 
share boundaries with other local taxing jurisdictions and may encom-
pass, in whole or in part, other local taxing jurisdictions, including 
cities and counties. A geographic location or address in this state may 
lie within the boundaries of more than one special purpose district or 
more than one transit authority. 

(D) Extraterritorial jurisdictions. Except as otherwise 
provided by paragraph (3) of this subsection concerning strategic part-
nership agreements and subsection (l)(5) of this section concerning the 
City of El Paso and Fort Bliss, city sales and use tax does not apply to 
taxable sales that are consummated outside the boundaries of the city, 
including sales made in a city's extraterritorial jurisdiction. However, 
an extraterritorial jurisdiction may lie within the boundaries of a spe-
cial purpose district, transit authority, county, or any combination of 
the three, and the sales and use taxes for those jurisdictions would ap-
ply to those sales. 

(2) Combined areas. A combined area is an area where the 
boundaries of a city overlap the boundaries of one or more other local 
taxing jurisdictions as a result of an annexation of additional territory 
by the city, and where, as the result of the imposition of the city tax 
in the area in addition to the local taxes imposed by the existing tax-
ing jurisdictions, the combined local tax rate would exceed 2.0%. The 
comptroller shall make accommodations to maintain a 2.0% rate in any 
combined area. Sellers engaged in transactions on which local sales or 
use taxes are due in a combined area, or persons who must self-accrue 
and remit tax directly to the comptroller, must use the combined area 
local code when reporting the tax rather than the codes for the indi-
vidual city, county, special purpose districts, or transit authorities that 
make up the combined area. The comptroller shall distribute the tax 
revenue generated in these combined areas to the local taxing jurisdic-
tions located in the combined areas as provided in Tax Code, §321.102 
or Health and Safety Code, §775.0754. Combined areas are identified 
on the comptroller's website. 

(3) City tax imposed through strategic partnership agree-
ments. 

(A) The governing bodies of a district, as defined in 
Local Government Code, §43.0751, and a city may enter into a lim-
ited-purpose annexation agreement known as a strategic partnership 
agreement. Under this agreement, the city may impose sales and use 
tax within all or part of the boundaries of a district. Areas within a dis-
trict that are annexed for this limited purpose are treated as though they 
are within the boundaries of the city for purposes of city sales and use 
tax. 

(B) Counties, transit authorities, and special purpose 
districts may not enter into strategic partnership agreements. Sales 
and use taxes imposed by those taxing jurisdictions do not apply in 

the limited-purpose annexed area as part of a strategic partnership 
agreement between a city and an authorized district. However, a 
county, special purpose district, or transit authority sales and use tax, or 
any combination of these three types of taxes, may apply at locations 
included in a strategic partnership agreement between a city and an 
authorized district if the tax is imposed in that area by the applicable 
jurisdiction as allowed under its own controlling authorities. 

(C) Prior to September 1, 2011, the term "district" was 
defined in Local Government Code, §43.0751 as a municipal utility 
district or a water control and improvement district. The definition 
was amended effective September 1, 2011, to mean a conservation and 
reclamation district operating under Water Code, Chapter 49. 

(e) Place of business - special definitions. In addition to the 
general definition of the term "place of business" in subsection (a)(14) 
of this section, the following rules apply. 

(1) Administrative offices supporting traveling salesper-
sons. Any outlet, office, or location operated by a seller that serves 
as a base of operations for a traveling salesperson or that provides 
administrative support to a traveling salesperson is a place of business. 

(2) Distribution centers, manufacturing plants, storage 
yards, warehouses, and similar facilities. 

(A) A distribution center, manufacturing plant, storage 
yard, warehouse, or similar facility operated by a seller at which the 
seller receives three or more orders for taxable items during the calen-
dar year is a place of business. 

(B) If a salesperson who receives three or more orders 
for taxable items within a calendar year is assigned to work from, or 
to work at, a distribution center, manufacturing plant, storage yard, 
warehouse, or similar facility operated by a seller, then the facility is a 
place of business. 

(C) If a location that is a place of business of the seller, 
such as a sales office, is in the same building as a distribution center, 
manufacturing plant, storage yard, warehouse, or similar facility op-
erated by a seller, then the entire facility is a place of business of the 
seller. 

(3) Kiosks. A kiosk is not a place of business for the pur-
pose of determining where a sale is consummated for local tax pur-
poses. A seller who owns or operates a kiosk in Texas is, however, 
engaged in business in this state as provided in §3.286 of this title. 

(4) Purchasing offices. 

(A) A purchasing office is not a place of business if the 
purchasing office exists solely to rebate a portion of the local sales 
and use tax imposed by Tax Code, Chapter 321 or 323 to a business 
with which it contracts; or if the purchasing office functions or exists 
to avoid the tax legally due under Tax Code, Chapter 321 or 323. A 
purchasing office does not exist solely to rebate a portion of the local 
sales and use tax or to avoid the tax legally due under Tax Code, Chap-
ter 321 or 323 if the purchasing office provides significant business 
services, beyond processing invoices, to the contracting business, in-
cluding logistics management, purchasing, inventory control, or other 
vital business services. 

(B) When the comptroller determines that a purchasing 
office is not a place of business, the sale of any taxable item is deemed 
to be consummated at the place of business of the seller from whom the 
purchasing office purchased the taxable item for resale and local sales 
and use taxes are due according to the following rules. 

(i) When taxable items are purchased from a Texas 
seller, local sales taxes are due based on the location of the seller's place 
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of business where the sale is deemed to be consummated, as determined 
in accordance with subsection (h) of this section. 

(ii) When the sale of a taxable item is deemed to be 
consummated at a location outside of this state, local use tax is due 
based on the location where the items are first stored, used or consumed 
by the entity that contracted with the purchasing office in accordance 
with subsection (i) of this section. 

(C) In making a determination under subparagraph (A) 
of this paragraph, as to whether a purchasing office provides significant 
business services to the contracting business, the comptroller will look 
to the books and records of the purchasing office to determine whether 
the total value of the business services provided to the contracting busi-
ness equals or exceeds the total value of processing invoices. If the total 
value of the business services provided, including logistics manage-
ment, purchasing, inventory control, or other vital business services, 
is less than the total value of the service to process invoices, then the 
purchasing office will be presumed not to be a place of business of the 
seller. 

(f) Places of business and job sites crossed by local taxing ju-
risdiction boundaries. 

(1) Places of business crossed by local taxing jurisdiction 
boundaries. If a place of business is crossed by one or more local tax-
ing jurisdiction boundaries so that a portion of the place of business is 
located within a taxing jurisdiction and the remainder of the place of 
business lies outside of the taxing jurisdiction, tax is due to the local 
taxing jurisdictions in which the sales office is located. If there is no 
sales office, sales tax is due to the local taxing jurisdictions in which 
any cash registers are located. 

(2) Job sites. 

(A) Residential repair and remodeling; new construc-
tion of an improvement to realty. When a contractor is improving real 
property under a separated contract, and the job site is crossed by the 
boundaries of one or more local taxing jurisdictions, the local taxes due 
on any separately stated charges for taxable items incorporated into the 
real property must be allocated to the local taxing jurisdictions based on 
the total square footage of the real property improvement located within 
each jurisdiction, including the square footage of any standalone struc-
tures that are part of the construction, repair, or remodeling project. 
For more information about tax due on materials used at residential 
and new construction job sites, refer to §3.291 of this title (relating to 
Contractors). 

(B) Nonresidential real property repair and improve-
ment. When taxable services are performed to repair, remodel, or 
restore nonresidential real property, including a pipeline, transmission 
line, or parking lot, that is crossed by the boundaries of one or more 
local taxing jurisdictions, the local taxes due on the taxable services, 
including materials and any other charges connected to the services 
performed, must be allocated among the local taxing jurisdictions 
based upon the total mileage or square footage, as appropriate, of the 
repair, remodeling, or restoration project located in each jurisdiction. 
For more information about tax due on materials used at nonresidential 
real property repair and remodeling job sites, refer to §3.357 of this 
title (relating to Nonresidential Real Property Repair, Remodeling, 
and Restoration; Real Property Maintenance). 

(g) Sellers' and purchasers' responsibilities for collecting or ac-
cruing local taxes. 

(1) Sale consummated in Texas; seller responsible for col-
lecting local sales taxes and applicable local use taxes. When a sale of 
a taxable item is consummated at a location in Texas as provided by 
subsection (h) of this section, the seller must collect each local sales 

tax in effect at the location except as provided in paragraph (3) of this 
subsection. If the total rate of local sales tax due on the sale does not 
reach the two percent cap, and the seller ships or delivers the item into 
another local taxing jurisdiction in which the seller is engaged in busi-
ness, then the seller is required to collect additional local use taxes due, 
if any, based on the location to which the item is shipped or delivered. 
For more information regarding local use taxes, refer to subsection (i) 
of this section. 

(2) Out-of-state sale; seller engaged in business in Texas. 
A seller who is engaged in business in this state is required to collect 
and remit local use taxes due, if any, on orders of taxable items shipped 
or delivered at the direction of the purchaser into a local taxing juris-
diction in this state in which the seller is engaged in business. 

(3) A seller is only required to collect local sales or use 
taxes for a local taxing jurisdiction in which the seller is engaged in 
business. 

(4) Purchaser responsible for accruing and remitting local 
taxes if seller fails to collect. 

(A) If a seller does not collect the state sales tax, any 
applicable local sales taxes, or both on a sale of a taxable item that 
is consummated in Texas, then the purchaser is responsible for filing 
a return and paying the tax. The local sales taxes due are based on 
the location in this state where the sale is consummated as provided in 
subsection (h) of this section. 

(B) A purchaser who buys an item for use in Texas from 
a seller who does not collect the state use tax, any applicable local use 
taxes, or both, is responsible for filing a return and paying the tax. The 
local use taxes due are based on the location where the item is first 
stored, used, or consumed by the purchaser. 

(C) For more information about how to report and pay 
use tax directly to the comptroller, see §3.286 of this title. 

(5) Local tax is due on the sales price of a taxable item, as 
defined in Tax Code, §151.007, in the report period in which the taxable 
item is purchased or the period in which the taxable item is first stored, 
used, or otherwise consumed in a local taxing jurisdiction. 

(h) Local sales tax. Determining the local taxing jurisdictions 
to which sales tax is due; consummation of sale. 

(1) General rule. Except for the special rules applicable to 
direct payment permit purchases and certain taxable items as provided 
in subsections (j) and (k) of this section, each sale of a taxable item is 
consummated at the location indicated by the provisions of this subsec-
tion. Local sales taxes are due to each local taxing jurisdiction in effect 
at the location where the sale is consummated. Local use tax may also 
be due if the total amount of local sales taxes due does not reach the 
two percent cap, and the item purchased is shipped or delivered to a 
location in one or more different local taxing jurisdictions, as provided 
in subsection (i) of this section. 

(2) Multiple special purpose district taxes, multiple tran-
sit authority sales taxes, or a combination of the two may apply to a 
single transaction. If the sale of a taxable item is consummated at a 
location within the boundaries of multiple special purpose districts or 
transit authorities, local sales tax is owed to each of the jurisdictions in 
effect at that location. For example, a place of business located in the 
city of San Antonio is within the boundaries of both the San Antonio 
Advanced Transportation District and the San Antonio Metropolitan 
Transit Authority, and the seller is required to collect sales tax for both 
transit authorities. Similarly, a place of business in Flower Mound is lo-
cated within the boundaries of two special purpose districts, the Flower 
Mound Crime Control District and the Flower Mound Fire Control Dis-
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trict, and the seller is responsible for collecting sales tax for both special 
purpose districts. 

(3) Consummation of sale. The following rules, taken from 
Tax Code, §321.203 and §323.203, apply to all sellers engaged in busi-
ness in this state, regardless of whether they have a place of business 
in Texas or multiple places of business in the state. 

(A) Order placed in person at a seller's place of busi-
ness in Texas. When a purchaser places an order for a taxable item in 
person at a seller's place of business in Texas, the sale of that item is 
consummated at that place of business, regardless of the location where 
the order is fulfilled, except in the limited circumstances described in 
subparagraph (F) of this paragraph, concerning qualifying economic 
development agreements. 

(B) Order received at a place of business in Texas, ful-
filled at a location that is not a place of business. When an order that is 
placed over the telephone, through the Internet, or by any means other 
than in person is received by the seller at a place of business in Texas, 
and the seller fulfills the order at a location that is not a place of busi-
ness of the seller in Texas, such as a warehouse or distribution center, 
the sale is consummated at the place of business at which the order for 
the taxable item is received. 

(C) Order fulfilled at a place of business in Texas. 
When an order is placed in person at a location that is not a place of 
business of the seller in this state, such as a kiosk, or when an order 
is placed over the telephone, through the Internet, or by any means 
other than in person, and the seller fulfills the order at a location that 
is a place of business in Texas, the sale is consummated at the place of 
business where the order is fulfilled. 

(D) Order fulfilled within the state at a location that is 
not a place of business. When an order is received by a seller at any 
location other than a place of business of the seller in this state, and 
the seller fulfills the order at a location in Texas that is not a place of 
business of the seller, then the sale is consummated at the location in 
Texas to which the order is shipped or delivered, or the location where 
it is transferred to the purchaser. 

(E) Order received outside of the state, fulfilled outside 
of the state. When an order is received by a seller at a location out-
side of Texas, and the order is shipped or delivered into a local taxing 
jurisdiction from a location outside of the state, the sale is not consum-
mated at a location in Texas. However, local use tax is due based upon 
the location in this state to which the item is shipped or delivered or at 
which possession of the item is taken by the purchaser as provided in 
subsection (i) of this section. 

(F) Exception for qualifying economic development 
agreements entered into before January 1, 2009, pursuant to Tax Code, 
§321.203(c-4) - (c-5) or §323.203(c-4) - (c-5). This subparagraph is 
effective until September 1, 2024. If applicable, the local sales tax due 
on the sale of a taxable item is based on the location of the qualifying 
warehouse, which is a place of business of the seller, from which the 
item is shipped or delivered or at which the purchaser takes possession 
of the item. 

(4) Orders received by traveling salespersons. Orders 
taken by traveling salespersons are received by the seller at the 
administrative office or other place of business from which the trav-
eling salesperson operates, and such sales are consummated at the 
location indicated in paragraph (3) of this subsection. For example, 
if a traveling salesperson who operates out of a place of business of 
a seller in Texas takes an order for a taxable item, and the order is 
fulfilled at a location that is not a place of business of the seller in this 
state, the sale is consummated at the place of business from which 

the salesperson operates, in accordance with paragraph (3)(B) of this 
subsection. Similarly, if a traveling salesperson takes an order for a 
taxable item, and the order is fulfilled at a place of business of the 
seller in this state, the sale is consummated at the location of the place 
of business where the order is fulfilled, in accordance with paragraph 
(3)(C) of this subsection. 

(5) Drop shipments. 

(A) When an order for a taxable item is received at a 
seller's place of business in Texas, or by a traveling salesperson operat-
ing out of a place of business in this state, and the item is drop-shipped 
directly to the purchaser from a third-party supplier, the sale is consum-
mated at, and local sales tax is due based upon, the location of the place 
of business where the order is received. When an order for a taxable 
item is received by a seller at one location, but shipped by the seller to 
the purchaser from a different location, the sale is consummated at, and 
local sales tax is due based upon, the location designated in paragraph 
(3) of this subsection. If the local sales taxes due based on the location 
of the seller's place of business at which the sale is consummated equal 
less than 2.0%, additional local use tax may be due based upon the lo-
cation in this state to which the purchased item is shipped or delivered 
or at which possession of the item is taken by the purchaser as provided 
in subsection (i) of this section. 

(B) When an order for a taxable item is received by the 
seller at a location outside of Texas, or by a traveling salesperson oper-
ating from a location outside of this state, and the item is drop-shipped 
directly to the purchaser from a third-party supplier, the item is subject 
to use tax. See subsection (i) of this section concerning use tax. 

(6) Itinerant vendors; vending machines; temporary places 
of business. 

(A) Itinerant vendors. Sales made by itinerant vendors 
are consummated at, and itinerant vendors must collect sales tax based 
upon, the location where the item is delivered or where the purchaser 
takes possession of the item. Itinerant vendors do not have any respon-
sibility to collect use tax. 

(B) Vending machines. Sales of taxable items made 
from a vending machine are consummated at the location of the vend-
ing machine. See §3.293 of this title (relating to Food; Food Prod-
ucts; Meals; Food Service) for more information about vending ma-
chine sales. 

(C) Temporary places of business. 

(i) Item transferred to purchaser at time of sale. 
When a seller operates a temporary place of business, and items 
purchased are transferred to the purchasers at the time of sale, the 
sales are consummated at, and local sales tax is due based upon, the 
location of the temporary place of business. 

(ii) Order accepted at temporary place of business 
prior to June 19, 2009. If a seller received an order at a temporary place 
of business prior to June 19, 2009, and the order was fulfilled at another 
place of business of the seller in this state, the sale was consummated 
at, and local sales taxes are due based upon, the location of the place of 
business where the order was fulfilled and not the temporary location 
where the order was received. 

(iii) Order accepted at temporary place of business 
on or after June 19, 2009. When a seller receives an order in person 
at a temporary place of business and the order is fulfilled at another 
location, the sale is consummated at, and local sales taxes are due based 
upon, the location of the temporary place of business where the order 
was received. 
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(i) Use tax. The provisions addressing the imposition of state 
use tax in §3.346 of this title also apply to the imposition of local use 
tax. For example, consistent with §3.346(e) of this title, all taxable 
items that are shipped or delivered to a location in this state that is 
within the boundaries of a local taxing jurisdiction are presumed to 
have been purchased for use in that local taxing jurisdiction as well as 
presumed to have been purchased for use in the state. 

(1) General rules. 

(A) When local use taxes are due in addition to local 
sales taxes as provided by subsection (h) of this section, all applicable 
use taxes must be collected or accrued in the following order until the 
two percent cap is reached: city, county, special purpose district, and 
transit authority. If more than one special purpose district use tax is due, 
all such taxes are to be collected or accrued before any transit authority 
use tax is collected or accrued. See subparagraphs (D) and (E) of this 
paragraph. 

(B) If a local use tax cannot be collected or accrued at 
its full rate without exceeding the two percent cap, the seller cannot 
collect it, or any portion of it, and the purchaser is not responsible for 
accruing it. 

(C) If a seller collects a local sales tax on an item, or a 
purchaser accrues a local sales tax on an item, a use tax for the same 
type of jurisdiction is not due on the same item. For example, once a 
city sales tax has been collected or accrued for an item, no use tax is 
due to that same or a different city on that item, but use tax may be due 
to a county, special purpose district, or transit authority. Similarly, if 
one or more special purpose district sales taxes have been collected or 
accrued for an item, no special purpose district use tax is due on that 
item, and if one or more transit authority sales taxes have been collected 
or accrued for an item, no transit authority use tax is due on that item. 

(D) Collection or accrual of use tax for multiple special 
purpose districts. If more than one special purpose district use tax is in 
effect at the location where use of an item occurs, the special purpose 
district taxes are due in the order of their effective dates, beginning 
with the earliest effective date, until the two percent cap is met. The 
effective dates of all special purpose district taxes are available on the 
comptroller's website. However, if the collection or accrual of use tax 
for the district with the earliest effective date would exceed the two 
percent cap, the tax for that district is not due and the seller or purchaser 
should determine, following the criteria in subparagraphs (A) - (C) of 
this paragraph, whether use tax is due for the district that next became 
effective. 

(i) If the competing special purpose districts became 
effective on the same date, the special purpose district taxes are due in 
the order of the earliest date for which the election in which the district 
residents authorized the imposition of sales and use tax by the district 
was held. 

(ii) If the elections to impose the local taxes were 
held on the same date, the special purpose district taxes are due in the 
order of the earliest date for which the enabling legislation under which 
each district was created became effective. 

(E) Collection or accrual of use tax for multiple transit 
authorities. If more than one transit authority use tax is in effect at 
the location where use of an item occurs, and the two percent cap has 
not been met, the transit authority taxes are due in the order of their 
effective dates, beginning with the earliest effective date, until the two 
percent cap is met. The effective dates of all transit authority taxes 
are available on the comptroller's website. However, if the collection 
or accrual of use tax for the authority with the earliest effective date 
would exceed the two percent cap, the tax for that authority is not due 

and the seller or purchaser should determine, following the criteria in 
subparagraphs (A) - (D) of this paragraph, whether use tax is due for 
the authority that next became effective. 

(i) If the competing transit authorities became effec-
tive on the same date, the transit authority taxes are due in the order of 
the earliest date for which the election in which the authority residents 
authorized the imposition of sales and use tax by the authority was held. 

(ii) If the elections to impose local taxes were held 
on the same date, the transit authority use taxes are due in the order of 
the earliest date for which the enabling legislation under which each 
authority was created became effective. 

(2) General use tax rules applied to specific situations. The 
following fact patterns explain how local use tax is to be collected or 
accrued and remitted to the comptroller based on, and subject to, the 
general rules in paragraph (1) of this subsection. 

(A) Sale consummated outside the state, item delivered 
from outside the state or from a location in Texas that is not operated 
by the seller - local use tax due. If a sale is consummated outside of 
this state according to the provisions of subsection (h) of this section, 
and the item purchased is either shipped or delivered to a location in 
this state as designated by the purchaser from a location outside of the 
state, or if the order is drop shipped directly to the purchaser from a 
third-party supplier, local use tax is owed based upon the location in 
this state to which the order is shipped or delivered. If the seller is 
engaged in business in the local taxing jurisdiction into which the order 
is shipped or delivered, the seller is responsible for collecting the local 
use tax due on the sale. If the seller does not collect the local use taxes 
due on the sale, the purchaser is responsible for accruing such taxes and 
remitting them directly to the comptroller according to the provisions in 
paragraph (1) of this subsection. For example, if an order for a taxable 
item is received by a seller at a location outside of Texas, and the order 
is shipped to the purchaser from a location outside of the state, local 
use tax is due based upon the location to which the order is shipped or 
delivered. 

(B) Sale consummated in Texas outside a local taxing 
jurisdiction, item delivered into one or more local taxing jurisdictions -
local use tax due. If a sale is consummated at a location in Texas that is 
outside of the boundaries of any local taxing jurisdiction according to 
the provisions of subsection (h) of this section, and the order is shipped 
or delivered to the purchaser at a location in this state that is within the 
boundaries of one or more local taxing jurisdictions, local use tax is due 
based on the location to which the items are shipped or delivered. If the 
seller is engaged in business in the local taxing jurisdiction where the 
items are shipped or delivered, the seller is responsible for collecting 
the local use taxes due. If the seller fails to collect any local use taxes 
due, the purchaser is responsible for accruing such taxes and remitting 
them directly to the comptroller. For example, if a seller uses its own 
delivery vehicle to transport a taxable item from a place of business 
that is outside the boundaries of a local taxing jurisdiction to a delivery 
location designated by a purchaser that is inside the boundaries of a 
local taxing jurisdiction, the seller is responsible for collecting the local 
use taxes due based on the location to which the items are delivered. 

(C) Sale consummated in any local taxing jurisdictions 
imposing less than 2.0% in total local taxes - local sales taxes, and 
possibly use taxes, due. If a sale is consummated at a location in Texas 
where the total local sales tax rate imposed by the taxing jurisdictions 
in effect at that location does not equal or exceed 2.0% according to 
the provisions of subsection (h) of this section, and the item is shipped 
or delivered to the purchaser at a location in this state that is inside the 
boundaries of a different local taxing jurisdiction, additional local use 
tax may be due based on the location to which the order is shipped or 
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delivered, subject to the two percent cap. If the seller is engaged in 
business in the local taxing jurisdiction into which the order is shipped 
or delivered, the seller is responsible for collecting any additional local 
use taxes due. See subsection (g) of this section. If the seller fails to 
collect the additional local use taxes due, the purchaser is responsible 
for accruing such taxes and remitting them directly to the comptroller. 
For example, if an order is received in person at a place of business of 
the seller, such that the sale is consummated at the location where the 
order is received as provided under subsection (h)(3)(A) of this section, 
and the local sales tax due on the sale does not meet the two percent 
cap, additional local use taxes may be due based on the location to 
which the order is shipped or delivered, subject to the provisions in 
paragraph (1) of this subsection. Or, if a purchaser places an order for 
a taxable item at a seller's place of business in Texas, and the seller 
ships or delivers the item from an out-of-state location to a location in 
this state as designated by the purchaser, local sales tax is due based 
upon the location of the place of business where the order is received. 
If the local sales tax due on the item does not meet the two percent cap, 
use tax, subject to the provisions in paragraph (1) of this subsection, is 
due based upon the location where the items are shipped or delivered. 

(j) Items purchased under a direct payment permit. 

(1) When taxable items are purchased under a direct pay-
ment permit, local use tax is due based upon the location where the 
permit holder first stores the taxable items, except that if the taxable 
items are not stored, then local use tax is due based upon the location 
where the taxable items are first used or otherwise consumed by the 
permit holder. 

(2) If, in a local taxing jurisdiction, storage facilities con-
tain taxable items purchased under a direct payment exemption certifi-
cate and at the time of storage it is not known whether the taxable items 
will be used in Texas, then the taxpayer may elect to report the use tax 
either when the taxable items are first stored in Texas or are first re-
moved from inventory for use in Texas, as long as use tax is reported 
in a consistent manner. See also §3.288(i) of this title (relating to Direct 
Payment Procedures and Qualifications) and §3.346(g) of this title. 

(3) If local use tax is paid on stored items that are subse-
quently removed from Texas before they are used, the tax may be recov-
ered in accordance with the refund and credit provisions of §3.325 of 
this title (relating to Refunds and Payments Under Protest) and §3.338 
of this title (relating to Multistate Tax Credits and Allowance of Credit 
for Tax Paid to Suppliers). 

(k) Special rules for certain taxable goods and services. Sales 
of the following taxable goods and services are consummated at, and 
local tax is due based upon, the location indicated in this subsection. 

(1) Amusement services. Local tax is due based upon the 
location where the performance or event occurs. For more information 
on amusement services, refer to §3.298 of this title (relating to Amuse-
ment Services). 

(2) Cable services. When a service provider uses a cable 
system to provide cable television or bundled cable services to cus-
tomers, local tax is due as provided for in §3.313 of this title. When 
a service provider uses a satellite system to provide cable services to 
customers, no local tax is due on the service in accordance with the 
Telecommunications Act of 1996, §602. 

(3) Florists. Local sales tax is due on all taxable items sold 
by a florist based upon the location where the order is received, regard-
less of where or by whom delivery is made. Local use tax is not due on 
deliveries of taxable items sold by florists. For example, if the place of 
business of the florist where an order is taken is not within the bound-
aries of any local taxing jurisdiction, no local sales tax is due on the 

item and no local use tax is due regardless of the location of delivery. 
If a Texas florist delivers an order in a local taxing jurisdiction at the 
instruction of an unrelated florist, and if the unrelated florist did not 
take the order within the boundaries of a local taxing jurisdiction, local 
use tax is not due on the delivery. For more information about florists' 
sales and use tax obligations, refer to §3.307 of this title (relating to 
Florists). 

(4) Landline telecommunications services. Local taxes due 
on landline telecommunications services are based upon the location of 
the device from which the call or other transmission originates. If the 
seller cannot determine where the call or transmission originates, local 
taxes due are based on the address to which the service is billed. For 
more information, refer to §3.344 of this title (relating to Telecommu-
nications Services). 

(5) Mobile telecommunications services. Local taxes due 
on mobile telecommunications services are based upon the location of 
the customer's place of primary use as defined in §3.344(a)(8) of this 
title, and local taxes are to be collected as indicated in §3.344(h) of this 
title. 

(6) Motor vehicle parking and storage. Local taxes are due 
based on the location of the space or facility where the vehicle is parked. 
For more information, refer to §3.315 of this title (relating to Motor 
Vehicle Parking and Storage). 

(7) Natural gas and electricity. Any local city and special 
purpose taxes due are based upon the location where the natural gas 
or electricity is delivered to the purchaser. As explained in subsection 
(l)(1) of this section, residential use of natural gas and electricity is 
exempt from all county sales and use taxes and all transit authority sales 
and use taxes, most special purpose district sales and use taxes, and 
many city sales and use taxes. A list of the cities and special purpose 
districts that do impose, and those that are eligible to impose, local 
sales and use tax on residential use of natural gas and electricity is 
available on the comptroller's website. For more information, also refer 
to §3.295 of this title (relating to Natural Gas and Electricity). 

(8) Nonresidential real property repair and remodeling ser-
vices. Local taxes are due on services to remodel, repair, or restore 
nonresidential real property based on the location of the job site where 
the remodeling, repair, or restoration is performed. See also subsection 
(f)(2)(B) of this section and §3.357 of this title. 

(9) Residential real property repair and remodeling and 
new construction of a real property improvement performed under a 
separated contract. When a contractor constructs a new improvement 
to realty pursuant to a separated contract or improves residential real 
property pursuant to a separated contract, the sale is consummated at 
the job site at which the contractor incorporates taxable items into the 
customer's real property. See also subsection (f)(2)(A) of this section 
and §3.291 of this title. 

(10) Waste collection services. Local taxes are due on 
garbage or other solid waste collection or removal services based on 
the location at which the waste is collected or from which the waste is 
removed. For more information, refer to §3.356 of this title (relating 
to Real Property Service). 

(l) Special exemptions and provisions applicable to individual 
jurisdictions. 

(1) Residential use of natural gas and electricity. 

(A) Mandatory exemptions from local sales and use tax. 
Residential use of natural gas and electricity is exempt from most lo-
cal sales and use taxes. Counties, transit authorities, and most special 
purpose districts are not authorized to impose sales and use tax on the 
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residential use of natural gas and electricity. Pursuant to Tax Code, 
§321.105, any city that adopted a local sales and use tax effective Oc-
tober 1, 1979, or later is prohibited from imposing tax on the residential 
use of natural gas and electricity. See §3.295 of this title. 

(B) Imposition of tax allowed in certain cities. Cities 
that adopted local sales tax prior to October 1, 1979, may, in accor-
dance with the provisions in Tax Code, §321.105, choose to repeal the 
exemption for residential use of natural gas and electricity. The comp-
troller's website provides a list of cities that impose tax on the residen-
tial use of natural gas and electricity, as well as a list of those cities that 
do not currently impose the tax, but are eligible to do so. 

(C) Effective January 1, 2010, a fire control, preven-
tion, and emergency medical services district organized under Local 
Government Code, Chapter 344 that imposes sales tax under Tax Code, 
§321.106, or a crime control and prevention district organized under 
Local Government Code, Chapter 363 that imposes sales tax under Tax 
Code, §321.108, that is located in all or part of a municipality that im-
poses a tax on the residential use of natural gas and electricity as pro-
vided under Tax Code, §321.105 may impose tax on residential use of 
natural gas and electricity at locations within the district. A list of the 
special purpose districts that impose tax on residential use of natural 
gas and electricity and those districts eligible to impose the tax that do 
not currently do so is available on the comptroller's website. 

(2) Telecommunication services. Telecommunications ser-
vices are exempt from all local sales taxes unless the governing body 
of a city, county, transit authority, or special purpose district votes 
to impose sales tax on these services. However, since 1999, under 
Tax Code, §322.109(d), transit authorities created under Transporta-
tion Code, Chapter 451 cannot repeal the exemption unless the repeal 
is first approved by the governing body of each city that created the 
local taxing jurisdiction. The local sales tax is limited to telecommuni-
cations services occurring between locations within Texas. See §3.344 
of this title. The comptroller's website provides a list of local taxing 
jurisdictions that impose tax on telecommunications services. 

(3) Emergency services districts. 

(A) Authority to exclude territory from imposition of 
emergency services district sales and use tax. Pursuant to the provi-
sions of Health and Safety Code, §775.0751(c-1), an emergency ser-
vices district wishing to enact a sales and use tax may exclude from the 
election called to authorize the tax any territory in the district where the 
sales and use tax is then at 2.0%. The tax, if authorized by the voters 
eligible to vote on the enactment of the tax, then applies only in the 
portions of the district included in the election. The tax does not apply 
to sales made in the excluded territories in the district and sellers in the 
excluded territories should continue to collect local sales and use taxes 
for the local taxing jurisdictions in effect at the time of the election un-
der which the district sales and use tax was authorized as applicable. 

(B) Consolidation of districts resulting in sales tax 
sub-districts. Pursuant to the provisions of Health and Safety Code, 
§775.018(f), if the territory of a district proposed under Health and 
Safety Code, Chapter 775 overlaps with the boundaries of another 
district created under that chapter, the commissioners court of each 
county and boards of the counties in which the districts are located may 
choose to create a consolidated district in the overlapping territory. If 
two districts that want to consolidate under Health and Safety Code, 
§775.024 have different sales and use tax rates, the territory of the 
former districts located within the consolidated area will be designated 
as sub-districts and the sales tax rate within each sub-district will 
continue to be imposed at the rate the tax was imposed by the former 
district that each sub-district was part of prior to the consolidation. 

(4) East Aldine Management District. 

(A) Special sales and use tax zones within district; 
separate sales and use tax rate. As set out in Special District Local 
Laws Code, §3817.154(e) and (f), the East Aldine Management 
District board may create special sales and use tax zones within the 
boundaries of the District and, with voter approval, enact a special 
sales and use tax rate in each zone that is different from the sales and 
use tax rate imposed in the rest of the district. 

(B) Exemptions from special zone sales and use tax. 
The sale, production, distribution, lease, or rental of; and the use, stor-
age, or other consumption within a special sales and use tax zone of; a 
taxable item sold, leased, or rented by the entities identified in clauses 
(i) - (vi) of this subparagraph are exempt from the special zone sales 
and use tax. State and all other applicable local taxes apply unless oth-
erwise exempted by law. The special zone sales and use tax exemption 
applies to: 

(i) a retail electric provider as defined by Utilities 
Code, §31.002; 

(ii) an electric utility or a power generation company 
as defined by Utilities Code, §31.002; 

(iii) a gas utility as defined by Utilities Code, 
§101.003 or §121.001, or a person who owns pipelines used for 
transportation or sale of oil or gas or a product or constituent of oil or 
gas; 

(iv) a person who owns pipelines used for the trans-
portation or sale of carbon dioxide; 

(v) a telecommunications provider as defined by 
Utilities Code, §51.002; or 

(vi) a cable service provider or video service 
provider as defined by Utilities Code, §66.002. 

(5) Imposition of city sales tax and transit tax on certain 
military installations; El Paso and Fort Bliss. Pursuant to Tax Code, 
§321.1045 (Imposition of Sales and Use Tax in Certain Federal Military 
Installations), for purposes of the local sales and use tax imposed under 
Tax Code, Chapter 321, the city of El Paso includes the area within the 
boundaries of Fort Bliss to the extent it is in the city's extraterritorial 
jurisdiction. However, the El Paso transit authority does not include 
Fort Bliss. See Transportation Code, §453.051 concerning the Creation 
of Transit Departments. 

(m) Restrictions on local sales tax rebates and other economic 
incentives. Pursuant to Local Government Code, §501.161, Section 4A 
and 4B development corporations may not offer to provide economic 
incentives, such as local sales tax rebates authorized under Local Gov-
ernment Code, Chapters 380 or 381, to persons whose business consists 
primarily of purchasing taxable items using resale certificates and then 
reselling those same items to a related party. A related party means a 
person or entity which owns at least 80% of the business enterprise to 
which sales and use taxes would be rebated as part of an economic in-
centive. 

(n) Prior contract exemptions. The provisions of §3.319 of this 
title (relating to Prior Contracts) concerning definitions and exclusions 
apply to prior contract exemptions. 

(1) Certain contracts and bids exempt. No local taxes are 
due on the sale, use, storage, or other consumption in this state of tax-
able items used: 

(A) for the performance of a written contract executed 
prior to the effective date of any local tax if the contract may not be 
modified because of the tax; or 
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(B) pursuant to the obligation of a bid or bids submitted 
prior to the effective date of any local tax if the bid or bids and contract 
entered into pursuant thereto are at a fixed price and not subject to 
withdrawal, change, or modification because of the tax. 

(2) Annexations. Any annexation of territory into an exist-
ing local taxing jurisdiction is also a basis for claiming the exemption 
provided by this subsection. 

(3) Local taxing jurisdiction rate increase; partial exemp-
tion for certain contracts and bids. When an existing local taxing ju-
risdiction raises its sales and use tax rate, the additional amount of tax 
that would be due as a result of the rate increase is not due on the sale, 
use, storage, or other consumption in this state of taxable items used: 

(A) for the performance of a written contract executed 
prior to the effective date of the tax rate increase if the contract may 
not be modified because of the tax; or 

(B) pursuant to the obligation of a bid or bids submitted 
prior to the effective date of the tax rate increase if the bid or bids and 
contract entered into pursuant thereto are at a fixed price and not subject 
to withdrawal, change, or modification because of the tax. 

(4) Three-year statute of limitations. 

(A) The exemption in paragraph (1) of this subsection 
and the partial exemption in paragraph (3) of this subsection have no 
effect after three years from the date the adoption or increase of the tax 
takes effect in the local taxing jurisdiction. 

(B) The provisions of §3.319 of this title apply to this 
subsection to the extent they are consistent. 

(C) Leases. Any renewal or exercise of an option to 
extend the time of a lease or rental contract under the exemptions pro-
vided by this subsection shall be deemed to be a new contract and no 
exemption will apply. 

(5) Records. Persons claiming the exemption provided by 
this subsection must maintain records which can be verified by the 
comptroller or the exemption will be lost. 

(6) Exemption certificate. An identification number is re-
quired on the prior contract exemption certificates furnished to sellers. 
The identification number should be the person's 11-digit Texas tax-
payer number or federal employer's identification (FEI) number. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 16, 

2015. 
TRD-201505688 
Lita Gonzalez 
General Counsel 
Comptroller of Public Accounts 
Effective date: January 5, 2016 
Proposal publication date: June 19, 2015 
For further information, please call: (512) 475-0387 

CHAPTER 19. STATE ENERGY 
CONSERVATION OFFICE 

SUBCHAPTER E. TEXAS BUILDING 
ENERGY PERFORMANCE STANDARDS 
34 TAC §19.52, §19.53 
The Comptroller of Public Accounts adopts amendments to 
§19.52, concerning public comment on building energy effi-
ciency performance standards, without changes to the proposed 
text as published in the October 2, 2015, issue of the Texas 
Register (40 TexReg 6881) and §19.53, concerning building 
energy efficiency performance standards, with changes to the 
proposed text as published in the October 2, 2015, issue of the 
Texas Register (40 TexReg 6881). 

The amendment to §19.52 updates the public comment period 
and process to implement the changes made to Health and 
Safety Code, §388.003 by House Bill 1736, 84th Legislature, 
2015. 

The amendment to §19.53 updates the energy codes for residen-
tial and commercial construction in accordance with the changes 
made to Health and Safety Code, §388.003 in House Bill 1736, 
84th Legislature, 2015. The energy efficiency chapter of the In-
ternational Residential Code, as it existed on May 1, 2015, was 
specifically designated by the legislature in House Bill 1736 as 
the state energy code for single-family residential construction, 
effective September 1, 2016. The International Energy Conser-
vation Code, as it existed on May 1, 2015, is adopted as the state 
energy code for all other residential, commercial, and industrial 
construction, effective November 1, 2016, based on public com-
ment and stringency findings of the Energy Systems Laboratory, 
as required by Health and Safety Code, Chapter 388. 

Ten comments were received regarding these amendments. 

Mr. Ned Muñoz with the Texas Association of Builders requested 
clarification "be made to the proposed rules to reflect the En-
ergy Rating Index Compliance Alternative (or subsequent alter-
native compliance path) scores as added to state statutes by 
§388.003(i) and (j) under HB 1736." The comptroller agrees with 
this comment. In response, the phrase, "and as supplemented 
by Health and Safety Code, §388.003(i) and (j)," has been added 
to §19.53(a) to make the rule more consistent with the provisions 
of House Bill 1736. 

Mr. Cyrus Reed with the Sierra Club, Lone Star Chapter, 
expressed support for the proposed rules and forwarded a 
petition signed by 1,011 people who support the adoption of 
the 2015 energy codes in Texas. He asked that the State En-
ergy Conservation Office (SECO) provide training for builders, 
inspectors, architects and city officials regarding the proposed 
rules, and provide guidance on its website about alternative 
compliance paths and potential local amendments, including 
solar-ready provisions. In response to Mr. Reed's comment, 
SECO will provide training on the new standards and guidance 
to local jurisdictions regarding alternative compliance paths and 
optional amendments. SECO training will focus first on the long 
term, durable benefits of energy efficient construction, which 
can then be supplemented by any on-site power production. 

Ms. Deborah Bliss, Mr. Raymond T. Mudehwe, Mr. Richard 
Howe and Mr. Chadd Jones provided substantially similar 
comments, requesting the inclusion of the 2015 International 
Residential Code (IRC) Appendix U Solar Ready Provisions in 
§19.53. In response to these comments, the comptroller states 
that, for single family construction, SECO's authority to adopt 
building energy performance standards, as established in the 
Health and Safety Code, §388.003, is limited to the energy 
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efficiency chapter (Chapter 11) of the IRC. Including Appendix 
U of the IRC in the rules is beyond SECO's authority, so no 
change has been made to the proposed amendments. 

Mr. Rodney R. Ruebsahm submitted two articles on white roofs 
and their impact on energy and water conservation. He ex-
pressed concern that if not properly maintained, white roofs lose 
energy savings benefits and manufacturer warranties could be 
voided. Additionally, water used for white roof cleaning and dis-
posal of that water may create operational challenges for build-
ing owners. In response to this comment, the comptroller agrees 
that, while the proposed amendments do not specifically address 
white roofs, proper maintenance, with responsible cleaning wa-
ter usage and disposal, is essential to preserving the energy sav-
ing properties of white/reflective roofs. SECO will communicate 
this information in trainings for building owners and operators. 

Mr. Eric Lacey with the Responsible Energy Codes Alliance 
(RECA) expressed support for "the adoption of the 2015 Inter-
national Energy Conservation Code (IECC) with no weakening 
amendments" as well as "the incorporation of the provisions of 
the 2015 International Residential Code (IRC)" in accordance 
with House Bill 1736. Additionally, RECA recommended that 
SECO issue a clarification that solar photovoltaics (PV) and other 
sources of on-site power production cannot be substituted for 
energy conservation measures under the Energy Rating Index 
(ERI) compliance option in the IRC or IECC. In response to this 
comment, the comptroller states that, according to the Energy 
Systems Laboratory at Texas A&M University, the Residential 
provisions of the 2015 IRC/IECC do not include any definition 
or mention of on-site power production (solar or otherwise) as 
a substitute for energy conservation to meet the ERI maximum 
score. The language in the code that establishes the ERI Path-
way addresses the use and conservation of energy, not the pro-
duction of energy. 

Mr. Doug Lewin with the South-central Partnership for Energy 
Efficiency as a Resource (SPEER) expressed support for the 
proposed amendments. No response to this comment is neces-
sary. 

Mr. Michael Power with the American Chemistry Council ex-
pressed support for "the adoption of the 2015 International 
Energy Conservation Code (IECC) with no weakening amend-
ments" as well as "the incorporation of the provisions of the 
2015 International Residential Code (IRC) in accordance with 
Texas HB 1736." No response to this comment is necessary. 

The effective date in §19.53(b) has been changed from Septem-
ber 1, 2016 to November 1, 2016 for the adoption of the 2015 
International Energy Conservation Code (IECC) as the energy 
code for all residential, commercial, and industrial construction 
that is not single-family residential construction. The effective 
date is being changed in the adopted text to comply with Health 
and Safety Code, §388.003(b), which requires that the effec-
tive date for an adopted edition of the IECC must not be ear-
lier than nine months after the date of the administrative rule's 
adoption. The September 1, 2016 effective date for the adop-
tion of the energy efficiency chapter of the 2015 International 
Residential Code as the energy code for all single-family resi-
dential construction is not being changed from the proposed text 
because its effective date is established by Health and Safety 
Code, §388.003(a). 

The amendments are adopted under Health and Safety Code, 
§388.003, which authorizes the comptroller by rule to establish a 
procedure for interested persons to have an opportunity to com-

ment on energy codes that are under consideration and to adopt 
energy codes, and establishes Texas building and performance 
standards. 

The amendments implement Health and Safety Code, §388.003. 

The amendments are adopted under Health and Safety Code, 
§388.003, which authorizes the comptroller by rule to establish a 
procedure for interested persons to have an opportunity to com-
ment on energy codes that are under consideration and to adopt 
energy codes, and establishes Texas building and performance 
standards. 

The amendments implement Health and Safety Code, §388.003. 

§19.53. Building Energy Efficiency Performance Standards. 
(a) Single-family residential construction. Effective Septem-

ber 1, 2016, the energy efficiency chapter of the International Residen-
tial Code, as it existed on May 1, 2015, and as supplemented by Health 
and Safety Code, §388.003(i) and (j), is adopted as the energy code in 
this state for single-family residential construction as it is defined in 
Health and Safety Code, §388.002(12). 

(b) All other residential, commercial, and industrial construc-
tion. Effective November 1, 2016, the International Energy Conserva-
tion Code, as it existed on May 1, 2015, is adopted as the energy code 
for use in this state for all residential, commercial, and industrial con-
struction that is not single-family residential construction under sub-
section (a) of this section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 16, 

2015. 
TRD-201505679 
Lita Gonzalez 
General Counsel 
Comptroller of Public Accounts 
Effective date: January 5, 2016 
Proposal publication date: October 2, 2015 
For further information, please call: (512) 475-0387 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 7. TEXAS COMMISSION ON 
LAW ENFORCEMENT 

CHAPTER 211. ADMINISTRATION 
37 TAC §211.1 
The Texas Commission on Law Enforcement (Commission) 
adopts the amended §211.1, concerning Definitions, without 
changes to the proposed text as published in the October 30, 
2015, issue of the Texas Register (40 TexReg 7576). 

The amendment to 37 Texas Administrative Code §211.1, Def-
initions, makes background investigation a broader definition 
which encompasses not only pre-employment investigation, but 
pre-enrollment investigations, provides a definition for a contract 
jailer, removes redundant information, and defines honorably 
retired peace officer for clarification in response to legislation. 
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These amended and new definitions are necessary to clarify ter-
minology. 

One comment was received: 

Suggest you define the term conviction/convicted to include de-
ferred adjudication, probation or a fine and/or jail time consis-
tent with the category of offense (i.e., class b misd....$2,000 fine 
and/or 6 months in county jail.) With the conviction definition you 
could include exclusions for pre-trial diversion or specific par-
dons or whatever exclusions you may wish to include. With one 
definition you then use convicted/conviction throughout without 
having to further define the term in each rule where it plays a 
part. 

There were no changes due to public comments because under 
applicable statutes, the terms deferred adjudication and convic-
tion are not synonymous. For the purpose of determining a li-
censee's regulatory liability for a misdemeanor criminal disposi-
tion, a conviction or deferred adjudication are treated the same. 
However, the two terms are not otherwise legally synonymous 
and cannot be defined as such under rule. Also, under cur-
rent Commission definitions, pretrial diversions are expressly ex-
cluded from the definition of "conviction. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505596 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.5 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §211.5, concerning Licensee Lists, as 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7579). 

This repeal removes redundant information that is already stated 
in statute. 

The repeal of this rule is necessary as is removes information 
that is already stated in statute. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority and §1701.159, Active and Inactive Peace Officers. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505597 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.7 
The Texas Commission on Law Enforcement (Commission) 
adopts the amended §211.7, concerning Meeting Dates and 
Procedures, without changes to the proposed text as published 
in the October 30, 2015, issue of the Texas Register (40 TexReg 
7579). 

The amendment to 37 Texas Administrative Code §211.7, Meet-
ing Dates and Procedures, gives the presiding officer more flex-
ibility in scheduling meetings. 

This amended rule is necessary to give the presiding officer more 
flexibility in scheduling meetings. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.058, Meetings. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505598 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.13 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §211.13, concerning Notice of Commission 
Rulemaking, as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7580). 

Removal of this rule conforms with Texas Government Code 
§2001.028 and is being replaced by a new §211.13. 

This repeal is necessary to conform with Texas Government 
Code §2001.028. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code, 
§1701.151, General Powers of the Commission; Rulemaking 
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Authority, and Texas Government Code §2001.028, Notice of 
Proposed Law Enforcement Rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505599 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.13 
The Texas Commission on Law Enforcement (Commission) 
adopts new §211.13, concerning Notice of Commission Rule-
making, without changes to the proposed text as published in 
the October 30, 2015, issue of the Texas Register (40 TexReg 
7580). 

The new 37 Texas Administrative Code §211.13, Notice of Com-
mission Rulemaking, conforms with Texas Government Code 
§2001.028. 

This new rule is necessary to conform with Texas Government 
Code §2001.028. 

No comments were received regarding the adoption of this new 
rule. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and Texas Government Code §2001.028, Notice of 
Proposed Law Enforcement Rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505600 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.16 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §211.16, concerning Establishment of an 

Appointing Entity, without changes to the proposed text as 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7581). 

The rule as currently written requires a law enforcement entity to 
provide the agency number when making application. This num-
ber is not issued until after the application has been approved. 
The current rule also references an incorrect section of the Local 
Government Code. 

These amendments are necessary to correct the application re-
quirements and to correct the reference to the Local Government 
Code. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.163, Information Provided by Commis-
sioning Entities. 

No other code, article, or statute is affected by this proposal. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505601 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.25 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §211.25, concerning Date of Appointment, 
without changes to the proposed text as published in the Octo-
ber 30, 2015, issue of the Texas Register (40 TexReg 7582). 

This amendment adds telecommunicators to the list of licensees. 

This amendment is necessary to add telecommunicators to the 
licensee list. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, §1701.152, Rules Relating to Hiring Date of Peace 
Officer, and §1701.405, Telecommunicators. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505602 
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Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.29 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §211.29, concerning Responsibilities of 
Agency Chief Administrators, without changes to the proposed 
text as published in the October 30, 2015, issue of the Texas 
Register (40 TexReg 7582). 

This amendment removes the cross-reference to Subchapter L 
of the Texas Occupations Code, Chapter 1701. 

This amendment is necessary to simplify the rule should the 
statute change in the future. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.303, License Application; Duties of Appoint-
ing Entity; §1701.551, Criminal Penalty for Appointment or 
Retention of Certain Persons; §1701.552, Criminal Penalty for 
Appointment of Person Not Certified for Investigative Hypnosis; 
and §1701.553, Criminal Penalty for Appointment or Retention 
of Persons with Certain Convictions. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505603 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §211.35 
The Texas Commission on Law Enforcement (Commission) 
adopts new §211.35, concerning Tuition Reimbursement for 
Commission Employees, without changes to the proposed 
text as published in the October 30, 2015, issue of the Texas 
Register (40 TexReg 7583). 

The new rule complies with HB 3337 (84R), a new legislative 
requirement for all state agencies concerning approval of tuition 
reimbursement. 

This new rule is necessary to comply with HB 3337 (84R). 

No comments were received regarding the adoption of this new 
rule. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; Texas Government Code §656.047, Payment of 
Program Expenses; and §656.048, Rules Related to Training 
and Education. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505604 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

CHAPTER 215. TRAINING AND 
EDUCATIONAL PROVIDERS 
37 TAC §215.9 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §215.9, concerning Training Coordinator, with-
out changes to the proposed text as published in the October 
30, 2015, issue of the Texas Register (40 TexReg 7584). 

This amended rule creates additional options for posting of train-
ing calendars, defines minimum requirement of training files, and 
adds training files to the retention period. 

This amended rule is necessary to define the posting of a training 
calendar and requirements of training files. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.251, Training Programs; Instructors. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505605 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §215.13 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §215.13, concerning Risk Assessment, with-
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out changes to the proposed text as published in the October 
30, 2015, issue of the Texas Register (40 TexReg 7585). 

The amended §215.13(a)(1), concerning Risk Assessment, con-
tains redundant information. 

This rule is necessary to remove redundant information. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.254, Risk Assessment and Inspections. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505606 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

CHAPTER 217. ENROLLMENT, LICENSING, 
APPOINTMENT, AND SEPARATION 
37 TAC §217.1 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §217.1 concerning Minimum Standards for 
Enrollment and Initial Licensure, without changes to the pro-
posed text as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7586). 

This amendment raises the standards for licensure for offenses 
involving family violence. If the individual was convicted or 
placed on community supervision, then the individual is barred 
from licensure. 

This amendment is necessary to raise the standards for licen-
sure. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemak-
ing Authority; §1701.251, Training Programs; Instructors; 
§1701.255, Enrollment Qualifications; §1701.307, Issuance 
of Officer or County Jailer License; §1701.3071, Issuance of 
Telecommunicator License; §1701.3075, Qualified Applicant 
Awaiting Appointment; §1701.310, Appointment of County 
Jailer; Training Required; §1701.311, Provisional License 
for Workforce Shortage; §1701.312, Disqualification: Felony 
Conviction or Placement on Community Supervision; and 
§1701.405, Telecommunicators. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505607 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

CHAPTER 218. CONTINUING EDUCATION 
37 TAC §218.9 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §218.9, concerning Continuing Firearms Pro-
ficiency Requirements, without changes to the proposed text as 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7588). 

This amendment removes misnomer language. Subsection (f) 
reflects the effective date. 

This amendment is necessary to remove the phrase "including 
at least five rounds of ammunition." 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.308, Weapons Proficiency; and §1701.355, 
Continuing Demonstration of Weapons Proficiency. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505608 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §218.11 
The Texas Commission on Law Enforcement (Commission) 
adopts new §218.11, concerning Child Safety Check Alert List 
Training, without changes to the proposed text as published in 
the October 30, 2015, issue of the Texas Register (40 TexReg 
7589). 

This new rule reflects legislative changes. 

This new rule is necessary to reflect legislative changes from HB 
2053 (84R). 

No comments were received regarding the adoption of this new 
rule. 
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The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.262, Training Program Relating to Child 
Safety Check Alert List, as passed under HB 2053 (84R). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505609 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

CHAPTER 219. PRELICENSING, REACTIVA-
TION, TESTS, AND ENDORSEMENTS 
37 TAC §219.1 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §219.1, concerning Eligibility to Take State 
Examinations, without changes to the proposed text as pub-
lished in the October 30, 2015, issue of the Texas Register (40 
TexReg 7590). 

This amended rule clarifies the minimum enrollment and licen-
sure language. 

This amended rule is necessary to clarify language concerning 
enrollment and licensure. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.304, Examination. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505610 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §219.11 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §219.11, concerning Reactivation of a 

License, as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7591). 

This repeal complies with HB 872 (84R). The old rule is replaced 
with new rule §219.11, published concurrently in this issue. 

This repeal is necessary to comply with HB 872 (84R), which 
addresses reactivation requirements for individuals holding an 
inactive peace officer license. Due to the new requirements, a 
more streamlined rule was developed to ensure clarification of 
the reactivation process. The new rule also incorporates honor-
ably retired reactivation. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.316, Reactivation of Peace Officer License; 
and §1701.3161, Reactivation of Peace Officer License: Retired 
Peace Officers. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505611 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §219.11 
The Texas Commission on Law Enforcement (Commission) 
adopts new §219.11, concerning Reactivation of a License, 
with changes to the proposed text as published in the October 
30, 2015, issue of the Texas Register (40 TexReg 7591). The 
change to subsection (g) is necessary for grammatical correct-
ness. 

This new rule conforms to statutory amendments concerning the 
reactivation of a license. 

This new rule is necessary to comply with HB 872 (84R) which 
addresses reactivation requirements for individuals holding an 
inactive peace officer license. Due to the new requirements, a 
more streamlined rule was developed to ensure clarification of 
the reactivation process. It also incorporates honorably retired 
reactivation. 

One public comment was received. 

It might be useful to define the "supplemental peace officer train-
ing course" or establish a set list of classes or topics that satisfies 
the goal you have in mind. 

There were no changes due to public comments because the 
supplemental peace officer training course is its own curriculum. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.316, Reactivation of Peace Officer License; 
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and §1701.3161, Reactivation of Peace Officer License: Retired 
Peace Officers. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505650 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §219.13 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §219.13, concerning Retired Peace Officer 
Reactivation, as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7592). 

The repealed section was consolidated into new rule §219.11. 

This repeal is necessary to consolidate all reactivation processes 
into one rule. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.316, Reactivation of Peace Officer License; 
and §1701.3161, Reactivation of Peace Officer License: Retired 
Peace Officers. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505612 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

CHAPTER 221. PROFICIENCY CERTIFICATES 
37 TAC §221.3 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §221.3, concerning Peace Officer Profi-
ciency, as published in the October 30, 2015, issue of the Texas 
Register (40 TexReg 7594). 

The repealed section is being replaced with new rule §221.3, 
which combines Peace Officer, Jailer, and Telecommunicator 
Proficiency Certificates into one rule. 

This repeal is necessary to condense the Peace Officer, Jailer, 
and Telecommunicator Proficiency requirements into one rule. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.402, Proficiency Certificates. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505613 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §221.3 
The Texas Commission on Law Enforcement (Commission) 
adopts new §221.3, concerning Proficiency Certificates, without 
changes to the proposed text as published in the October 30, 
2015, issue of the Texas Register (40 TexReg 7594). 

This new rule condenses the Peace Officer, Jailer, and Telecom-
municator Proficiency requirements into one rule. 

This new rule is necessary to condense the Peace Officer, Jailer, 
and Telecommunicator Proficiency requirements into one rule. 

No comments were received regarding the adoption of this new 
rule. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.402, Proficiency Certificates; and §1701.405, 
Telecommunicators. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505614 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §221.5 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §221.5, concerning Jailer Proficiency, as 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7595). 
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The repealed section was replaced with new rule §221.3, 
which combines Peace Officer, Jailer, and Telecommunicator 
Proficiency Certificates into one rule. 

This repeal is necessary to condense the Peace Officer, Jailer, 
and Telecommunicator Proficiency requirements into one rule. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.402, Proficiency Certificates. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505615 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §221.13 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §221.13, concerning Emergency Telecom-
munications Proficiency, as published in the October 30, 2015 
issue of the Texas Register (40 TexReg 7595). 

The repealed section was replaced with new rule §221.3, 
which combines Peace Officer, Jailer, and Telecommunicator 
Proficiency Certificates into one rule. 

This repeal is necessary to condense the Peace Officer, Jailer, 
and Telecommunicator Proficiency requirements into one rule. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.405, Telecommunicators. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505616 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §221.43 

The Texas Commission on Law Enforcement (Commission) 
adopts new §221.43, concerning School-Based Law Enforce-
ment Proficiency Certificate, without changes to the proposed 
text as published in the October 30, 2015, issue of the Texas 
Register (40 TexReg 7596). 

This new rule reflects legislative changes. 

This new rule is necessary as it reflects legislative changes from 
HB 2684 (84R). 

No comments were received regarding the adoption of this new 
rule. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.262, Training for School District Peace Officers 
and School Resource Officers, as passed by HB 2684 (84R); 
§1701.263, Education and Training Program for School District 
Peace Officers and School Resource Officers; and Texas Ed-
ucation Code §37.0812, Training Policy: School District Peace 
Officers and School Resource Officers. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505617 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

CHAPTER 223. ENFORCEMENT 
37 TAC §223.1 
The Texas Commission on Law Enforcement (Commission) 
adopts the amended §223.1, concerning License Action and 
Notification, without changes to the proposed text as published 
in the October 30, 2015, issue of the Texas Register (40 TexReg 
7596). 

This amendment removes redundancies appearing in other ex-
isting rules and proposed amendments, removes unnecessary 
wording, adds the last known address provision, and provides 
more efficient and accurate notifications to licensees. 

This amendment is necessary to remove the redundancy and to 
add provisions to provide more efficient and accurate notifica-
tions to licensees. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505618 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.3 
The Texas Commission on Law Enforcement (Commission) 
adopts amended §223.3, concerning Answer Required, with 
changes to the proposed text as published in the October 30, 
2015, issue of the Texas Register (40 TexReg 7597). 

This amended rule removes redundancies appearing in other ex-
isting rules and proposed amendments and removes unneces-
sary wording. 

This amendment is necessary to remove redundancies appear-
ing in other existing rules and proposed amendments and re-
moves unnecessary wording. 

One comment was received concerning this new rule. 

Comment: 

(a) Consider removing "...is provided with notice..." to "receives 
notice". This should work for the certified mailing as you have a 
receipt. You could also write in the rule a provision for first class 
mail that 5 days after mailing the recipient is deemed to have 
received the notice and the 20 days starts then unless returned 
as undeliverable. 

The agency responded by removing the words "is provided with" 
in subsection (a) and replacing it with the word "receives." 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.505, Administrative Procedure. 

§223.3. Answer Required. 

(a) In order to preserve the right to a hearing as described under 
this subchapter, an answer must be filed not later than 20 days after the 
date the respondent receives notice of the executive director's petition 
or notice of violation. Failure to file a timely answer may result in the 
issuance of a default order. 

(b) The answer may be in the form of a general denial as that 
term is used in the district courts of the State of Texas. 

(c) The commission may grant the default order or refer the 
case to SOAH for a contested case hearing. 

(d) If a person files a timely answer as required by this section, 
but fails to appear at the contested case hearing after receiving timely 
and adequate notice, the executive director may move for default judg-
ment against the respondent as provided by SOAH rules. 

(e) The effective date of this section is February 1, 2016. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505619 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.5 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.5, concerning Filing of Documents, as 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7598). 

The repealed section is recodified into new rule §223.5. 

This repeal is necessary to combine several rules into one to 
simplify the process. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.505, Administrative Procedure; and Texas 
Government Code §2001.004, Requirement to Adopt Rules of 
Practice and Index Rules, Orders, and Decisions. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505622 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.5 
The Texas Commission on Law Enforcement (Commission) 
adopts new §223.5, concerning Contested Cases and Hearings, 
without changes to the proposed text as published in the Octo-
ber 30, 2015, issue of the Texas Register (40 TexReg 7598). 

This new rule consolidates and recodifies contested case proce-
dures. 

This new rule is necessary to consolidate and recodify contested 
case procedures. 

One public comment was received. 

Comment: 

(c) and (d) - Does a SOAH rule cover this? If not, is TCOLE pro-
vided a transcription of the SOAH hearing from SOAH? Is the 
transcript cost a charge imposed by TCOLE or a SOAH charge? 
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This is more of a question than a comment to stimulate a discus-
sion on this issue. For your consideration. 

There were no changes due to public comments. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.505, Administrative Procedure; and Texas 
Government Code §2001.004, Requirement to Adopt Rules of 
Practice and Index Rules, Orders, and Decisions. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505624 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.7 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.7, concerning Contested Cases and 
Hearings, as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7599). 

The repeal is recodified into new rule §223.5. 

This repeal is necessary to combine several rules into one to 
simplify the process. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.505, Administrative Procedure, and Texas 
Government Code §2001.004, Requirement to Adopt Rules of 
Practice and Index Rules, Orders, and Decisions. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505623 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.9 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.9, concerning Place and Nature of 

Hearings, as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7599). 

The repealed section is recodified into new rule §223.5. 

This repeal is necessary to combine several rules into one to 
simplify the process. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.505, Administrative Procedure; and Texas 
Government Code §2001.004, Requirement to Adopt Rules of 
Practice and Index Rules, Orders, and Decisions. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505625 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.11 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.11, concerning Proposal for Decision 
and Exceptions or Briefs, as published in the October 30, 2015, 
issue of the Texas Register (40 TexReg 7600). 

The repealed section is recodified into new rule §223.5. 

This repeal is necessary as it recodifies the section into new rule 
§223.5. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.505, Administrative Procedure; and Texas 
Government Code §2001.004, Requirement to Adopt Rules of 
Practice and Index Rules, Orders, and Decisions. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505626 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 
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37 TAC §223.14 
The Texas Commission on Law Enforcement (Commission) 
adopts new §223.14, concerning Construction of Other Laws, 
without changes to the proposed text as published in the Octo-
ber 30, 2015, issue of the Texas Register (40 TexReg 7600). 

This new rule recodifies previous rules related to criminal dispo-
sitions. 

This new rule is necessary to recodify previous rules related to 
criminal dispositions. 

No comments were received regarding the adoption of this new 
rule. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.312, Disqualification: Felony Conviction 
or Placement on Community Supervision. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505627 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.15 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.15, concerning Suspension of Li-
cense, as published in the October 30, 2015, issue of the Texas 
Register (40 TexReg 7601). 

The repealed section is recodified into new rule §223.15. 

This repeal is necessary to recodify into a new rule. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.1524, Rules Relating to Consequences of 
Criminal Conviction or Deferred Adjudication; §1701.312, Dis-
qualification: Felony Conviction or Placement on Community 
Supervision; and §1701.4521, License Suspension for Officer 
Dishonorably Discharged. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505628 

Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.15 
The Texas Commission on Law Enforcement (Commission) 
adopts new §223.15, concerning License Suspension, without 
changes to the proposed text as published in the October 30, 
2015, issue of the Texas Register (40 TexReg 7601). 

This new rule recodifies the previous rules related to license sus-
pension. 

This new rule is necessary to recodify previous rules related to 
license suspension. 

One public comment was received. 

Comment: 

Considering (c) deleting Class C and insert Class A or B misde-
meanor. (clarify so someone does not argue a felony is above a 
class C misdemeanor and then establish a conflict between two 
rules.) 

There were no changes due to public comments because felony 
offenses are specifically addressed elsewhere in the law. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.1524, Rules Relating to Consequences of 
Criminal Conviction or Deferred Adjudication; §1701.312, Dis-
qualification: Felony Conviction or Placement on Community 
Supervision; and §1701.4521, License Suspension for Officer 
Dishonorably Discharged. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505629 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.16 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.16, concerning Suspension of License 
for Constitutionally Elected Officials, as published in the October 
30, 2015, issue of the Texas Register (40 TexReg 7602). 

This repealed section is consolidated in new §223.15. 

This repeal is necessary to consolidate in new §223.15. 

No comments were received concerning the proposed repeal. 
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The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemak-
ing Authority; §1701.1524, Rules Relating to Consequences 
of Criminal Conviction or Deferred Adjudication; §1701.302, 
Certain Elected Law Enforcement Officers; License Required; 
§1701.312, Disqualification: Felony Conviction or Placement on 
Community Supervision; and §1701.4521, License Suspension 
for Officer Dishonorably Discharged. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505630 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.16 
The Texas Commission on Law Enforcement (Commission) 
adopts new §223.16, concerning Probation and Mitigating 
Factors, without changes to the proposed text as published in 
the October 30, 2015, issue of the Texas Register (40 TexReg 
7602). 

This new rule recodifies the previous rules related to license sus-
pension. 

This new rule is necessary to recodify previous rules related to 
license suspension. 

No comments were received regarding the adoption of this new 
rule. 

The new rule is adopted under Texas Occupations Code, Chap-
ter 1701, §1701.151, General Powers of the Commission; Rule-
making Authority; §1701.1524, Rules Relating to Consequences 
of Criminal Conviction or Deferred Adjudication; §1701.312, Dis-
qualification: Felony Conviction or Placement on Community Su-
pervision; and §1701.4521, License Suspension for Officer Dis-
honorably Discharged. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505631 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.17 
The Texas Commission on Law Enforcement (Commission) 
adopts an amendment to §223.17, concerning Reinstatement of 
a License, without changes to the proposed text as published in 
the October 30, 2015, issue of the Texas Register (40 TexReg 
7603). 

This amendment removes unnecessary cross-references. 

This amendment is necessary to remove redundant cross-refer-
ences. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.501, Disciplinary Action; and §1701.502, 
Felony Conviction or Placement on Community Supervision. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505632 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.18 
The Texas Commission on Law Enforcement (Commission) 
adopts new §223.18, concerning Suspension Following Felony 
Arrest, with changes to the proposed text as published in the 
October 30, 2015, issue of the Texas Register (40 TexReg 
7604). 

This new rule allows the commission to suspend the license of an 
appointed person arrested or indicted for certain felony offenses. 
The rule is necessary to protect the safety and welfare of the 
public and the integrity of the profession by preventing licensed 
felony arrestees from engaging in the duties of peace officers, 
jailers, and telecommunicators during the pendency of a criminal 
disposition. 

This new rule is necessary to protect the safety and welfare of 
the public and the integrity of the profession. This rule is made in 
response to amendments to the Texas Administrative Procedure 
Act. 

Two comments were received concerning this new rule. 

First comment 

You will be taking a person's ability to maintain employment and 
will essentially be depriving him of a property interest without 
due process by taking the license. The example provided at the 
last meeting was from an agency that was retaining the officer 
in their employment after the charges were filed. I would imag-
ine that local department head knows best the facts and other 
non-factual issues that surround the situation and is best suited 
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to judge the validity of the charges and the impact on the depart-
ment, the city and the community. The HPOU leadership will 
be responding to this further with examples of several situations 
where officers were charged with a felony, were kept on the pay-
roll, maintained their license in the interim and the charges were 
either dropped as a result of their being proved to be groundless 
or found not guilty by a court. 

License suspensions have a built in due process procedure. The 
license is not suspended until after notice is provided of the li-
cense holder, a hearing at SOAH is held and the Commission 
considers the SOAH proposal. Suspending a license without 
due process could produce a cause of action for civil liability. 
If the charges are dropped, the facts are shown to be without 
support or the person is found not guilty will the department be 
forced to hire him back, who will pay for the loss of income for a 
deprivation of a license without due process, etc. These issues 
should be thoroughly vetted prior to implementing a new rule to 
take away a person's ability to hold a license and thus deprive 
him of the ability to maintain employment. 

The rule also says the commission may consider certain fac-
tors in determining immediate peril, not the executive director. 
That suggests notice, an opportunity to be heard and places the 
Commission in the place of SOAH in determining a license sus-
pension action. This rule is fraught with issues and should be 
withdrawn for further study and consideration. 

Second comment 

This memo serves as notice that the North Texas Police Chiefs 
Association is in full support of the Texas Commission on Law 
Enforcement's proposed rule change of Title 37 Texas Adminis-
trative Code Chapter 223.18. 

The proposed change is to the rule on "Suspension Following 
a Felony Arrest." After discussion on the topic, we feel this will 
be a positive change and will serve to enhance the trust of the 
public we serve. 

In a time when the integrity of the law enforcement community 
is often challenged, the North Texas Police Chiefs Association 
feels this change is a step in the right direction to further display 
our dedication in serving our communities with the utmost pro-
fessionalism. 

The agency responded by removing the words "if applicable, 
upon final disposition of criminal proceedings" in subsection (d) 
and changing the word "remains" for the words "may be" in sub-
section (f). The summary suspension and hearing provision of 
this rule reflect those set forth in the amendments to the Admin-
istrative Procedure Act which forms part of the basis for this rule. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and Texas Government Code §2001.054, Licenses. 

§223.18. Suspension Following Felony Arrest. 

(a) The commission may suspend the license of a person ar-
rested or indicted for a felony offense which would constitute an im-
mediate peril to the public health, safety or welfare if the person were 
to remain licensed during the pendency of criminal proceedings. 

(b) By virtue of their nature, the following felony arrests con-
stitute immediate peril: 

(1) Sexual offenses; 

(2) Assaultive offenses; and 

(3) Offenses directly relating to the duties and responsibil-
ities of any related office held by that person. 

(c) In determining whether any other felony arrest creates an 
immediate peril to the public health, safety or welfare, factors the com-
mission may consider include: 

(1) the seriousness of the conduct resulting in the arrest; 

(2) the required mental state of the alleged offense; 

(3) whether the alleged offense contains an element of ac-
tual or threatened bodily injury or coercion against another person un-
der the Texas Penal Code or the law of the jurisdiction where the of-
fense occurred; 

(4) the licensee's previous violations of commission 
statutes or rules; 

(5) actual or potential harm to public safety resulting from 
the conduct resulting in the arrest; and 

(6) aggravating circumstances existing in a particular case. 

(d) If an offense constitutes immediate peril, the commission 
will notify the person of the summary suspension order and the inten-
tion to initiate proceedings. 

(e) If a person does not receive notice of the intent to initiate 
proceedings within 30 days of the commission's order, the person may 
appeal to the Travis County district court. 

(f) A person may request a hearing regarding the summary sus-
pension within 20 days after the summary suspension order is received. 
Otherwise, the license may be suspended until final disposition of the 
case. 

(g) The effective date of this section is February 1, 2016. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505634 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 

       For further information, please call: (512) 936-7713

37 TAC §223.19 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.19, concerning Revocation of Li-
cense, as published in the October 30, 2015, issue of the Texas 
Register (40 TexReg 7605). 

The repealed section is recodified into new rule §223.19. 

This repeal is necessary to recodify into a new rule. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.4521, License Suspension for Officer Dis-
honorably Discharged; §1701.501, Disciplinary Action; and 
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§1701.502, Felony Conviction or Placement on Community 
Supervision. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505636 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.19 
The Texas Commission on Law Enforcement (Commission) 
adopts new §223.19, concerning License Revocation, without 
changes to the proposed text as published in the October 30, 
2015, issue of the Texas Register (40 TexReg 7605). 

This new rule recodifies the previous rules related to license re-
vocation. 

This new rule is necessary to recodify and streamline previous 
rules related to license revocation. 

One public comment was received. 

Comment: 

This is in contrast to 223.15(b) which provides for a 30 year sus-
pension if a person receives deferred adjudication and placed 
on community supervision. The proposed language requires a 
revocation for a person convicted of a felony. Since your rules 
include a deferred adjudication as a conviction, you may wish to 
examine this further to alleviate any confusion. As I mentioned 
earlier, you may wish to define conviction as a finding of guilt, 
a plea of guilty, community supervision, probate or deferred ad-
judication to attempt to capture all variations and use the term 
"convicted" or "conviction" (see definitions "3" above) . 

There were no changes due to public comment because suspen-
sions and revocations for felony offenses are initiated by felony 
deferred adjudications and convictions respectively. Specifically, 
statute requires a summary revocation for a felony conviction. 
Likewise, statute requires a summary suspension for a felony 
deferred adjudication. So, for the purposes of determining li-
cense sanction for felony dispositions, the terms conviction and 
deferred adjudication are not synonymous. 

The new rule is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.4521, License Suspension for Officer Dis-
honorably Discharged; §1701.501, Disciplinary Action; and 
§1701.502, Felony Conviction or Placement on Community 
Supervision. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505637 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.20 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.20, concerning Revocation of License 
for Constitutionally Elected Officials, as published in the October 
30, 2015, issue of the Texas Register (40 TexReg 7606). 

The repealed section is consolidated into new §223.19. 

This repeal is necessary to consolidate into new §223.19. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.4521, License Suspension for Officer Dis-
honorably Discharged; §1701.501, Disciplinary Action; and 
§1701.502, Felony Conviction or Placement on Community 
Supervision. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505638 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §223.21 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §223.21, concerning Appeal, as published 
in the October 30, 2015, issue of the Texas Register (40 TexReg 
7607). 

The repealed section is recodified in new rule §223.5. 

This repeal is necessary to be recodified in a new rule. 

No comments were received concerning the proposed repeal. 

The repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.506, Appeal; and Texas Government Code, 
Chapter 2001, Administrative Procedure Act. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 14, 

2015. 
TRD-201505639 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

CHAPTER 227. SCHOOL MARSHALS 
37 TAC §227.1 
The Texas Commission on Law Enforcement (Commission) 
adopts amendments to §227.1, concerning School District Re-
sponsibilities, with changes to the proposed text as published in 
the October 30, 2015, issue of the Texas Register (40 TexReg 
7607). These changes to subsection (c) are necessary to clarify 
the retention of documentation. 

The rule title is amended and the rule is amended to include 
public junior college. 

This amended rule is necessary to reflect legislative changes 
from SB 386 (84R). 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.260, Training for Holders of License to Carry 
Handgun; Certification for Eligibility for Appointment as School 
Marshal; Texas Education Code §51.220, Public Junior College 
School Marshals; and Texas Code of Criminal Procedure, 
§2.127, School Marshals. 

§227.1. Appointing Entity Responsibilities. 

(a) A school district or public junior college shall: 

(1) submit and receive approval for an application to ap-
point a person as a school marshal; 

(2) upon authorization, notify the commission using ap-
proved format prior to appointment; 

(3) report to the commission, within seven days, when a 
person previously authorized to act as a school marshal is no longer 
employed with the school district or public junior college; 

(4) report to the commission, within seven days, when a 
person previously authorized to act as a school marshal is no longer 
authorized to do so by the school district, public junior college, com-
mission standards, another state agency, or under other law; and 

(5) immediately report to the commission a school mar-
shal's violation of any commission standard, including the discharge 
of a firearm carried under the authorization of this chapter outside of a 
training environment. 

(b) A school district or public junior college shall not appoint 
or employ an ineligible person as a school marshal. 

(c) For five years, the school district or public junior college 
must retain documentation that the district or junior college has met 
all requirements under law in a format readily accessible to the com-
mission. This requirement does not relieve a school district or public 

junior college from retaining all other relevant records not otherwise 
listed. 

(d) The effective date of this section is February 1, 2016. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505640 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

♦ ♦ ♦ 
37 TAC §227.3 
The Texas Commission on Law Enforcement (Commission) 
adopts an amendment to §227.3, concerning School Marshal 
Licensing and Reporting Requirements, with changes to the 
proposed text as published in the October 30, 2015, issue of 
the Texas Register (40 TexReg 7608). These changes are 
necessary to clarify reporting requirements. 

This rule is amended to include public junior college. 

This amended rule is necessary to reflect legislative changes 
from SB 386. 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.260, Training for Holders of License to Carry 
Handgun; Certification for Eligibility for Appointment as School 
Marshal; Texas Education Code §51.220, Public Junior College 
School Marshals; and Texas Code of Criminal Procedure, 
§2.127, School Marshals. 

§227.3. School Marshal Licensing and Reporting Requirements. 
(a) To be eligible for appointment as a school marshal, an ap-

plicant shall: 

(1) successfully complete all prerequisite commission 
training; 

(2) pass the state licensing exam; 

(3) be employed and appointed by an authorized school 
district; and 

(4) meet all statutory requirements, including psychologi-
cal fitness. 

(b) Once appointed, a school marshal shall: 

(1) immediately report to the commission and school dis-
trict or public junior college any circumstance which would render 
them unauthorized to act as a school marshal by virtue of their employ-
ment with the school district or public junior college, failure to meet 
the standards of the commission, another state agency, or under law; 

(2) immediately report to the commission any violation of 
applicable commission standards, including any discharge of a firearm 
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carried under the authorization of this chapter outside of training envi-
ronment; and 

(3) comply with all requirements under law, including 
Texas Education Code, §37.0811. 

(c) The effective date of this section is February 1, 2016. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505641 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §227.5 
The Texas Commission on Law Enforcement (Commission) 
adopts an amendment to §227.5, concerning School Marshal 
Training Entities, without changes to the proposed text as 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7609). 

This rule is amended to include public junior colleges. 

This amended rule is necessary to reflect legislative changes 
from SB 386 (84R). 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.260, Training for Holders of License to Carry 
Handgun; Certification for Eligibility for Appointment as School 
Marshal; Texas Education Code §51.220, Public Junior College 
School Marshals; and Texas Code of Criminal Procedure, 
§2.127, School Marshals. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505642 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §227.9 
The Texas Commission on Law Enforcement (Commission) 
adopts an amendment to §227.9, concerning License Action, 

without changes to the proposed text as published in the Octo-
ber 30, 2015, issue of the Texas Register (40 TexReg 7609). 

This rule is amended to remove the term "concealed" in response 
to legislative changes. 

This amended rule reflects legislative changes from HB 910 
(84R). 

No comments were received regarding adoption of this amend-
ment. 

The amendment is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority; §1701.260, Training for Holders of License to Carry 
Handgun; Certification for Eligibility for Appointment as School 
Marshal; Texas Education Code §51.220, Public Junior College 
School Marshals; and Texas Code of Criminal Procedure, 
§2.127, School Marshals. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505643 
Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

37 TAC §227.11 
The Texas Commission on Law Enforcement (Commission) 
adopts the repeal of §227.11, concerning Confidentiality of 
Information, as published in the October 30, 2015, issue of the 
Texas Register (40 TexReg 7610). 

This rule contains redundant information that is already in 
statute. 

This repeal is necessary to comply with SB 386 and SB 996 
(84R), which address the confidentiality of information on school 
marshals. 

No comments were received concerning the proposed repeal. 

This repeal is adopted under Texas Occupations Code 
§1701.151, General Powers of the Commission; Rulemaking 
Authority, and §1701.260, Training for Holders of License to 
Carry Handgun; Certification for Eligibility for Appointment as 
School Marshal. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505644 
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♦ ♦ ♦ 

Kim Vickers 
Executive Director 
Texas Commission on Law Enforcement 
Effective date: February 1, 2016 
Proposal publication date: October 30, 2015 
For further information, please call: (512) 936-7713 

PART 11. TEXAS JUVENILE JUSTICE 
DEPARTMENT 

CHAPTER 358. IDENTIFYING, REPORTING 
AND INVESTIGATING ABUSE, NEGLECT, 
EXPLOITATION, DEATH AND SERIOUS 
INCIDENTS 
The Texas Juvenile Justice Department (TJJD) adopts amend-
ments to the following rules in Chapter 358: §§358.120, 358.140, 
and 358.200, concerning Identifying, Reporting, and Investigat-
ing Abuse, Neglect, Exploitation, Death, and Serious Incidents 
without changes to the proposed text as published in the July 3, 
2015, issue of the Texas Register (40 TexReg 4334). 

TJJD also adopts the repeal of §§358.300, 358.320, 358.400, 
358.420, 358.440, 358.460, 358.480, 358.500, 358.600, 
358.620, 358.640, 358.660, 358.680, 358.700, 358.720, 
358.740, 358.760, 358.780, 358.800, 358.820, 358.840, 
358.900, and 358.920, concerning Identifying, Reporting, and 
Investigating Abuse, Neglect, Exploitation, Death, and Serious 
Incidents without changes to the proposed text as published in 
the July 3, 2015, issue of the Texas Register (40 TexReg 4334). 

TJJD also adopts new §§358.240, 358.340, 358.360, 358.500, 
358.540, 358.600, and 358.620, concerning Identifying, Report-
ing, and Investigating Abuse, Neglect, Exploitation, Death, and 
Serious Incidents without changes to the proposed text as pub-
lished in the July 3, 2015, issue of the Texas Register (40 TexReg 
4334). 

TJJD adopts amendments to §358.100 and §358.220, concern-
ing Identifying, Reporting, and Investigating Abuse, Neglect, Ex-
ploitation, Death, and Serious Incidents with changes to the pro-
posed text as published in the July 3, 2015, issue of the Texas 
Register (40 TexReg 4334). 

TJJD also adopts new §§358.300, 358.320, 358.400, 358.420, 
358.440, 358.460, 358.520 with changes to the proposed text 
as published in the July 3, 2015, issue of the Texas Register (40 
TexReg 4334). 

Changes to the proposed text in §358.100 consist of adding a 
definition of Private Facility Administrator. A minor grammatical 
correction was also made. 

Changes to the proposed text in §358.220 consist of adding a 
requirement for the private facility administrator to ensure nec-
essary data is provided to TJJD. 

Changes to the proposed text in §358.300 consist of removing 
wording that required the chief administrative officer or designee 
to be the person who submits certain written reports to the Attor-
ney General and to TJJD. 

Changes to the proposed text in §358.320 consist of removing 
wording that required the chief administrative officer or designee 
to be the person who notifies or attempts to notify the parent, 

guardian, or custodian when a juvenile has died or is the subject 
of an allegation of abuse, neglect, or exploitation. 

Changes to the proposed text in §358.400 consist of adding 
that the juvenile board chair (rather than the whole board) has 
the duty to conduct the internal investigation or appoint an indi-
vidual to do so when the chief administrative officer is the per-
son alleged to have abused, neglected, or exploited a juvenile. 
The changes also include extending this requirement to apply to 
cases in which a private facility administrator is the person al-
leged to have abused, neglected, or exploited a juvenile. 

Changes to the proposed text in §358.420 consist of adding that 
in cases where the chief administrative officer or the private fa-
cility administrator is the person alleged to have abused, ne-
glected, or exploited a juvenile, the juvenile board chair must 
immediately place him/her on administrative leave or reassign 
him/her to a position having no contact with the alleged victim, 
relatives of the alleged victim, or other juveniles. 

Changes to the proposed text in §358.440 consist of expand-
ing the wording to require individuals other than just the juvenile 
board, chief administrative officer, or designee to make a diligent 
effort to identify and make available all persons with knowledge 
of an allegation or death and to provide TJJD with any evidence 
requested by TJJD. 

Changes to the proposed text in §358.460 consist of expanding 
the wording to require individuals other than just the governing 
board, juvenile board, chief administrative officer, or designee to 
take appropriate corrective measures, when warranted, after an 
internal investigation. 

Changes to the proposed text in §358.520 consist of making a 
minor wording clarification and correcting a typographical error. 

JUSTIFICATION FOR CHANGES 

The public benefit anticipated as a result of administering the 
sections will be the protection of juveniles through an organized 
system of identifying, reporting, and investigating alleged abuse, 
neglect, and exploitation. Another anticipated public benefit is 
the availability of rules that are clarified and reorganized for ease 
of use. 

SUMMARY OF CHANGES 

In addition to the changes described earlier in this notice, the 
amendments to §358.100: 1) revise the definitions of Sexual 
Abuse by Contact and Sexual Abuse by Non-Contact to more 
closely align with the Prison Rape Elimination Act National Stan-
dards for Juveniles (28 C.F.R. Part 115); 2) add definitions for the 
following terms: Attempted Escape, Chief Administrative Officer, 
and TJJD; 3) delete definitions for the following terms: Adminis-
trator, Call Line, and Commission; 4) in the definition of Juvenile 
Justice Facility, revise the description of a non-secure facility to 
align with the types of non-secure facilities that must be certified 
by the juvenile board under Family Code §51.126; and 5) clar-
ify that Youth Sexual Conduct includes defined conduct between 
two or more juveniles, regardless of whether the juveniles con-
sented to the conduct. 

The amendments to §358.120 delete the paragraph about use 
of headings. The rule also clarifies that the words "include," "in-
cludes," and "including" mean that a non-exhaustive list will fol-
low. 

The amendments to §358.140 clarify that the chapter applies to 
employees, volunteers, and other individuals working under the 
auspices of a juvenile justice facility or program (rather than all 
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"contractors and service providers" in a department, facility, or 
program.) This new wording is consistent with the definition of 
abuse in Texas Family Code §261.401. The rule also adds a 
provision explaining that working "under the auspices of a facility 
or program" means the person is providing a service to juveniles 
when that service is a condition imposed by a juvenile court or 
juvenile probation department. 

The amendments to §358.200 include only minor, non-substan-
tive wording changes. 

The amendments to §358.220: 1) delete "driver's license num-
ber or state-issued identification number of subject(s) of investi-
gation" from the list of data that must be submitted to TJJD an-
nually; 2) clarify that departments must submit any additional in-
formation not listed in this rule if specifically requested by TJJD; 
and 3) re-title the rule as "Data Reconciliation." 

The contents of the new §358.240 were previously found in 
§358.480. The text of the new section includes only minor, 
non-substantive wording changes. 

New §358.300 consolidates information from §358.400, 
§358.500, §358.600, and §358.640. All information regarding 
time frames and methods for reporting alleged abuse, neglect, 
and exploitation, including sexual abuse, serious physical 
abuse, and death, can now be found in the new §358.300. 

The repeal of §358.300 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.600. 

The contents of the new §358.320 were previously found in 
§358.460. The text of the new section clarifies that the parental 
notice or the attempt to notify must be documented on the 
Incident Report Form and (rather than "or") in the internal 
investigation report. 

The repeal of §358.320 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.620. 

The contents of the new §358.340 were previously found in 
§358.440. The text of the new section clarifies that during ori-
entation in a juvenile justice program (in addition to orientation 
in a juvenile justice facility), juveniles must be advised in writing 
of their right to report allegations of abuse to TJJD. 

The contents of the new §358.360 were previously found in 
§358.420. The text of the new section makes only minor, 
non-substantive wording changes. 

The contents of the new §358.400 were previously found in 
§§358.620, 358.660, 358.680, 358.700, 358.740, and 358.760. 
Other than consolidating information regarding internal investi-
gations into one rule, no substantive changes are made. 

The repeal of §358.400 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.300. 

The contents of the new §358.420 were previously found in 
§358.720. The text of the new section makes only minor, 
non-substantive wording changes. 

The repeal of §358.420 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.360. 

The contents of the new §358.440 were previously found in 
§358.900. The text of the new section makes only minor, 
non-substantive wording changes. 

The repeal of §358.440 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.340. 

The contents of the new §358.460 were previously found in 
§358.780. The text of the new section makes only minor, 
non-substantive wording changes. 

The repeal of §358.460 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.320. 

Section 358.480 has been repealed. The contents of this rule 
have been moved to the new §358.240. 

The contents of the new §358.500 were previously found in 
§358.800. The text of the new section makes only minor, 
non-substantive wording changes. 

The repeal of §358.500 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.300. 

The contents of the new §358.520 were previously found in 
§358.820. The text of the new section makes only minor, 
non-substantive wording changes. 

The contents of the new §358.540 were previously found in 
§358.840. The text of the new section deletes the phrase "if 
the release is allowed by law" from the requirement to submit 
relevant medical documentation to TJJD along with the internal 
investigation report. 

The contents of the new §358.600 were previously found in 
§358.300. The text of the new section makes only minor, 
non-substantive wording changes. 

The repeal of §358.600 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.300. 

The contents of the new §358.620 were previously found in 
§358.320. The text of the new section makes only minor, 
non-substantive wording changes. 

The repeal of §358.620 allows this section number to be used for 
a new section with different content. The information from this 
rule has been moved to the new §358.400. 

Section 358.640 has been repealed. The duty to submit a custo-
dial death report to the Office of the Attorney General has been 
moved to the new §358.300. The duty to complete an internal 
investigation report has been addressed in the new §358.500. 

Section 358.660 has been repealed. The duty to investigate any 
death in a department or program has been addressed in the 
new §358.400. The duty to complete an internal investigation 
report has been addressed in the new §358.500. 

Section 358.680 has been repealed. The duty to investigate any 
death in a department or program has been addressed in the 
new §358.400. The duty to complete an internal investigation 
report has been addressed in the new §358.500. 

Section 358.700 has been repealed. The contents of this rule 
have been moved to the new §358.400. 

Section 358.720 has been repealed. The contents of this rule 
have been moved to the new §358.420. 
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Section 358.740 has been repealed. The contents of this rule 
have been moved to the new §358.400. 

Section 358.760 has been repealed. The contents of this rule 
have been moved to the new §358.400. 

Section 358.780 has been repealed. The contents of this rule 
have been moved to the new §358.460. 

Section 358.800 has been repealed. The contents of this rule 
have been moved to the new §358.500. 

Section 358.820 has been repealed. The contents of this rule 
have been moved to the new §358.520. 

Section 358.840 has been repealed. The contents of this rule 
have been moved to the new §358.540. 

Section 358.900 has been repealed. The contents of this rule 
have been moved to the new §358.440. 

Section 358.920 has been repealed and will not be moved to a 
new section number. Additional legal review has determined that 
TJJD does not have the statutory authorization to permanently 
remove names from original TJJD records. 

RULE REVIEW 

In the Proposed Rules section of the July 3, 2015, issue of the 
Texas Register (40 TexReg 4334), TJJD published its notice of 
intent to review Chapter 358 as required by Texas Government 
Code §2001.039. TJJD did not receive any public comments 
regarding the rule review. 

TJJD has also determined that the reasons for adopting all 
remaining rules in this chapter continue to exist. Accordingly, 
§§358.100, 358.120, 358.140, 358.200, 358.220 are readopted 
with amendments as described in this notice. 

TJJD has also determined that following rules should also be 
repealed, but the content of the rules has been moved to new or 
existing rule: §§358.300, 358.320, 358.400, 358.420, 358.440, 
358.460, 358.480, 358.500, 358.600, 358.620, 358.640, 
358.660, 358.680, 358.700, 358.720, 358.740, 358.760, 
358.780, 358.800, 358.820, 358.840, 358.900. 

TJJD has concluded the rule review and has determined that 
§358.920 should be repealed. Accordingly, this rule has been 
repealed as described earlier in this notice. 

PUBLIC COMMENTS 

TJJD did not receive any public comments regarding the pro-
posed amendments, repeals, or new rules. 

37 TAC §§358.100, 358.120, 358.140, 358.200, 358.220, 
358.240, 358.300, 358.320, 358.340, 358.360, 358.400, 
358.420, 358.440, 358.460, 358.500, 358.520, 358.540, 
358.600, 358.620 
STATUTORY AUTHORITY 

The amended and new sections are adopted under Texas Hu-
man Resources Code §221.002, which requires TJJD to adopt 
rules that provide minimum standards for the operation of a juve-
nile board that are necessary to provide adequate and effective 
probation services. The amended and new sections are also 
adopted under Texas Human Resources Code §221.004, which 
requires TJJD to adopt rules that provide standards for the col-
lection and reporting of information about juvenile offenders by 
local probation departments. Additionally the amended and new 
sections are adopted under Texas Family Code §261.401, which 

requires TJJD to adopt rules relating to the investigation and 
resolution of reports received concerning abuse, neglect, or ex-
ploitation. 

§358.100. Definitions. 

Terms used in this chapter have the following meanings unless other-
wise expressly defined within the chapter. 

(1) Abuse, Neglect, or Exploitation--The terms "abuse," 
"neglect," and "exploitation" have the meanings given in Texas Family 
Code §261.001 and §261.401. For the purposes of this chapter, "abuse" 
includes sexual abuse and serious physical abuse as defined in this sec-
tion. 

(2) Alleged Victim--A juvenile who is alleged to be a vic-
tim of abuse, neglect, or exploitation. 

(3) Attempted Escape--Committing an act that amounts to 
more than mere planning but that fails to effect an escape. 

(4) Attempted Suicide--Any voluntary and intentional ac-
tion that could likely result in taking one's own life. 

(5) Chief Administrative Officer--Regardless of title, the 
person hired by a juvenile board who is responsible for oversight of the 
day-to-day operations of a juvenile probation department, including a 
juvenile probation department with multi-county jurisdiction. 

(6) Escape--The unauthorized departure of a juvenile who 
is in custody or the failure of a juvenile to return to custody following 
an authorized temporary leave. 

(7) Founded--The finding assigned to an internal investi-
gation when the evidence indicates that the conduct which formed the 
basis of an allegation of abuse, neglect, or exploitation occurred. 

(8) Incident Report Form--The form used to report to TJJD 
allegations of abuse, neglect, or exploitation, the death of a juvenile, 
and serious incidents. 

(9) Inconclusive--The finding assigned to an internal inves-
tigation when the evidence does not clearly indicate whether or not the 
conduct that formed the basis of an allegation of abuse, neglect, or ex-
ploitation occurred. 

(10) Internal Investigation--A formalized and systematic 
inquiry conducted in response to an allegation of abuse, neglect, or 
exploitation or the death of a juvenile. 

(11) Internal Investigation Report--The written report sub-
mitted to TJJD that summarizes the steps taken and the evidence col-
lected during an internal investigation of alleged abuse, neglect, or ex-
ploitation or the death of a juvenile. 

(12) Juvenile--A person who is under the jurisdiction of the 
juvenile court, confined in a juvenile justice facility, or participating in 
a juvenile justice program. 

(13) Juvenile Justice Facility ("facility")--A facility that 
serves juveniles under juvenile court jurisdiction and that is operated 
wholly or partly by or under the authority of the governing board or 
juvenile board or by a private vendor under a contract with the gov-
erning board, juvenile board, or governmental unit. The term includes 
all premises and affiliated sites of the facility, whether contiguous or 
detached. The term includes, but is not limited to: 

(A) a public or private juvenile pre-adjudication se-
cure detention facility, including a short-term detention facility (i.e., 
holdover), required to be certified in accordance with Texas Family 
Code §51.12; 
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(B) a public or private juvenile post-adjudication secure 
correctional facility required to be certified in accordance with Texas 
Family Code §51.125; and 

(C) a public or private juvenile non-secure correctional 
facility required to be certified in accordance with Texas Family Code 
§51.126. 

(14) Juvenile Justice Program ("program")--A program or 
department that: 

(A) serves juveniles under juvenile court or juvenile 
board jurisdiction; 

(B) is operated wholly or partly by the governing board, 
juvenile board, or by a private vendor under a contract with the gov-
erning board or juvenile board. The term includes: 

(i) a juvenile justice alternative education program; 

(ii) a non-residential program that serves juvenile 
offenders under the jurisdiction of the juvenile court or juvenile board; 
and 

(iii) a juvenile probation department. 

(15) Juvenile Probation Department ("department")--A 
governmental unit established under the authority of a juvenile board 
to facilitate the execution of the responsibilities of a juvenile probation 
department enumerated in Title 3 of the Texas Family Code and 
Chapter 221 of the Texas Human Resources Code. 

(16) Medical Treatment--Medical care, processes, and pro-
cedures that are performed by a physician, physician assistant, licensed 
nurse practitioner, emergency medical technician (EMT), paramedic, 
or dentist. Diagnostic procedures are excluded from this definition un-
less intervention beyond basic first aid is required. 

(17) Private Facility Administrator--The individual desig-
nated by the governing board of the facility who has the ultimate re-
sponsibility for on-site management and operation of a facility operated 
under contract with the juvenile board. 

(18) Reasonable Belief--A belief that would be held by an 
ordinary and prudent person in the same circumstances. 

(19) Report--Formal notification to TJJD of alleged abuse, 
neglect, or exploitation, the death of a juvenile, or a serious incident. 

(20) Reportable Injury--Any injury sustained by a juvenile 
accidentally, intentionally, recklessly, or otherwise that: 

(A) does not result from a personal, mechanical, or 
chemical restraint and requires medical treatment; or 

(B) results from a personal, mechanical, or chemical re-
straint and is a substantial injury. 

(21) Serious Incident--Attempted escape, attempted sui-
cide, escape, reportable injury, youth-on-youth physical assault, or 
youth sexual conduct. 

(22) Serious Physical Abuse--Bodily harm or a condition 
that: 

(A) resulted directly or indirectly from the conduct that 
formed the basis of an allegation of abuse, neglect, or exploitation; and 

(B) requires medical treatment. 

(23) Sexual Abuse--Conduct committed by an employee, 
volunteer, or other individual working under the auspices of a facility 
or program against a juvenile that includes sexual abuse by contact or 
sexual abuse by non-contact. A juvenile, regardless of age, may not 

consent to the acts as defined in paragraphs (24) and (25) of this section 
under any circumstances. 

(24) Sexual Abuse by Contact--Any physical contact with 
a juvenile that includes: 

(A) contact between the penis and the vulva or the penis 
and the anus, including penetration, however slight; 

(B) contact between the mouth and the penis, vulva, or 
anus; 

(C) contact between the mouth and any body part with 
the intent to abuse, arouse, or gratify sexual desire; 

(D) penetration of the anal or genital opening of another 
person, however slight, by a hand, finger, object, or other instrument, 
that is unrelated to official duties or where the actor has the intent to 
abuse, arouse, or gratify sexual desire; 

(E) any other intentional contact, either directly or 
through the clothing, of or with the genitalia, anus, groin, breast, inner 
thigh, or the buttocks, that is unrelated to official duties or where the 
actor has the intent to abuse, arouse, or gratify sexual desire; and 

(F) any attempt to engage in the activities described in 
subparagraphs (A) - (E) of this paragraph. 

(25) Sexual Abuse by Non-Contact--Any sexual behavior, 
conduct, harassment, or actions other than those defined as sexual 
abuse by contact, which are exhibited, performed, or simulated in the 
presence of a juvenile or with reckless disregard for the presence of a 
juvenile, including but not limited to: 

(A) any threat or request for a juvenile to engage in the 
activities described in paragraph (24) of this section; 

(B) any display of uncovered genitalia, buttocks, or 
breasts in the presence of a juvenile; 

(C) voyeurism, which means an invasion of privacy of 
a juvenile for reasons unrelated to official duties, such as peering at a 
juvenile who is using a toilet to perform bodily functions; requiring a 
juvenile to expose his or her buttocks, genitals, or breasts; or taking 
images of all or part of a juvenile's naked body or of a juvenile per-
forming bodily functions; and 

(D) sexual harassment, which includes repeated verbal 
comments or gestures of a sexual nature, including demeaning refer-
ences to gender, sexually suggestive or derogatory comments about 
body or clothing, or obscene language or gestures. 

(26) Subject of Investigation--A person alleged as being re-
sponsible for the abuse, neglect, or exploitation of a juvenile through 
the person's own actions or failure to act. 

(27) Substantial Injury--An injury that is significant in size, 
degree, or severity. 

(28) TJJD--the Texas Juvenile Justice Department. 

(29) Unfounded--The finding assigned to an internal inves-
tigation when the evidence indicates the conduct that formed the basis 
of an allegation of abuse, neglect, or exploitation did not occur. 

(30) Youth-on-Youth Physical Assault--A physical alterca-
tion between two or more juveniles that results in any of the involved 
parties sustaining an injury that requires medical treatment. 

(31) Youth Sexual Conduct--Conduct between two or more 
juveniles, regardless of age, that is conduct described in paragraphs 
(24) and (25) of this section, regardless of whether the juveniles con-
sented to the conduct. 
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§358.220. Data Reconciliation. 
(a) For all allegations of abuse, neglect, or exploitation, the 

death of a juvenile, and serious incidents occurring within the reporting 
period, the data listed in subsection (c) of this section must be provided 
to TJJD in the electronic format requested or supplied by TJJD. 

(b) The chief administrative officer or the private facility ad-
ministrator ensures the data listed in subsection (c) of this section is 
provided to TJJD. 

(c) The data must include: 

(1) name and Personal Identification Number (PID) of each 
alleged victim; 

(2) name and date of birth of each subject of investigation; 

(3) date and time of alleged incident; 

(4) date the alleged incident was reported to TJJD; 

(5) type of alleged incident (i.e., abuse, neglect, exploita-
tion, death, or serious incident); 

(6) type of injury, if applicable; 

(7) whether the alleged incident was restraint-related and, 
if so, what type of restraint was involved (i.e., personal, mechanical, or 
chemical); 

(8) disposition of internal investigation (i.e., founded, un-
founded, or inconclusive); and 

(9) county-generated case identification number. 

(d) The data must be supplied at least annually or more fre-
quently if required by TJJD. The data must include any additional in-
formation not listed in this section if specifically requested by TJJD. 

§358.300. Identifying and Reporting Abuse, Neglect, Exploitation, 
and Death. 

(a) Duty to Report. An employee, volunteer, or other individ-
ual working under the auspices of a facility or program must report the 
death of a juvenile or an allegation of abuse, neglect, or exploitation to 
TJJD and local law enforcement if he/she: 

(1) witnesses, learns of, or receives an oral or written state-
ment from an alleged victim or other person with knowledge of the 
death of a juvenile or an allegation of abuse, neglect, or exploitation; 
or 

(2) has a reasonable belief that the death of a juvenile or 
abuse, neglect, or exploitation has occurred. 

(b) Non-Delegation of Duty to Report. In accordance with 
Texas Family Code §261.101, the duty to report cannot be delegated 
to another person. 

(c) Other than Sexual Abuse or Serious Physical Abuse. 

(1) Time Frames for Reporting. A report of alleged abuse, 
neglect, or exploitation other than allegations involving sexual abuse 
or serious physical abuse must be made within 24 hours from the time a 
person gains knowledge of or has a reasonable belief that alleged abuse, 
neglect, or exploitation has occurred. 

(2) Methods for Reporting. 

(A) The report to TJJD may be made by phone or by 
faxing or e-mailing a completed Incident Report Form. 

(B) If the report to TJJD is made by phone, a com-
pleted Incident Report Form must be submitted within 24 hours after 
the phone report. 

(C) The report to law enforcement must be made by 
phone. 

(d) Sexual Abuse or Serious Physical Abuse. 

(1) Time Frames for Reporting. 

(A) A report of alleged sexual abuse or serious physi-
cal abuse must be made to local law enforcement immediately, but no 
later than one hour after the time a person gains knowledge of or has 
a reasonable belief that alleged sexual abuse or serious physical abuse 
has occurred. 

(B) A report of alleged sexual abuse or serious physical 
abuse must be made to TJJD immediately, but no later than four hours 
after the time a person gains knowledge of or has a reasonable belief 
that alleged sexual abuse or serious physical abuse has occurred. 

(2) Methods for Reporting. 

(A) The initial report to TJJD must be made by phone 
using the toll-free number as designated by TJJD. 

(B) Within 24 hours after the initial phone report to 
TJJD, the completed Incident Report Form must be submitted to TJJD 
by fax or e-mail. 

(C) The initial report to law enforcement must be made 
by phone. 

(e) Death of a Juvenile. 

(1) Time Frames for Reporting. 

(A) A report of a death must be made to local law en-
forcement immediately, and no later than one hour after the discovery 
or notification of the death. 

(B) A report of a death must be made to TJJD immedi-
ately, and no later than four hours after the discovery or notification of 
the death. 

(C) A written report of the cause of death must be sub-
mitted to the state Attorney General no later than 30 days after the ju-
venile's death if required by Texas Code of Criminal Procedure Article 
49.18(b). 

(D) A copy of the death investigation report must be 
submitted to TJJD within 10 calendar days after completion. 

(2) Methods for Reporting. 

(A) The initial report to TJJD must be made by phone 
using the toll-free number as designated by TJJD. 

(B) Within 24 hours after the phone report to TJJD, the 
completed Incident Report Form must be submitted to TJJD by fax or 
e-mail. 

(C) The initial report to law enforcement must be made 
by phone. 

§358.320. Parental Notification. 

(a) Requirement to Notify. Notification, or diligent efforts to 
notify, must be made to the parent(s), guardian(s), and custodian(s) of 
a juvenile who has died or who is the alleged victim of abuse, neglect, 
or exploitation. 

(b) Time of Notification. The notice or efforts to notify re-
quired by subsection (a) of this section must be made as soon as possi-
ble, but no later than 24 hours from the time a person gains knowledge 
of or has a reasonable belief that the allegation of abuse, neglect, or 
exploitation or the death of a juvenile occurred. 
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(c) Method of Notification. The notice or efforts to notify re-
quired by subsection (a) of this section may be made by phone, in writ-
ing, or in person. 

(d) Documentation of Notification. The notice or efforts to 
notify required by subsection (a) of this section must be documented on 
TJJD's Incident Report Form and in the internal investigation report. 

§358.400. Internal Investigation. 
(a) Investigation Requirement. In every case in which an alle-

gation of abuse, neglect, or exploitation or the death of a juvenile has 
occurred, an internal investigation must be conducted. The investiga-
tion must be conducted by a person qualified by experience or training 
to conduct a comprehensive investigation. 

(b) Initiation of Investigation. The internal investigation must 
be initiated immediately upon the chief administrative officer or the pri-
vate facility administrator or their respective designees gaining knowl-
edge of an allegation of abuse, neglect, or exploitation or the death of 
a juvenile. However, the initiation of the internal investigation will be 
postponed if: 

(1) directed by law enforcement; 

(2) requested by TJJD; or 

(3) the integrity of potential evidence could be compro-
mised. 

(c) Policy and Procedure. Departments, programs, and facili-
ties must have written policies and procedures for conducting internal 
investigations of allegations of abuse, neglect, or exploitation or the 
death of a juvenile. The internal investigation must be conducted in 
accordance with the policies and procedures of the department, pro-
gram, or facility. 

(d) Juvenile Board Responsibilities. If the chief administra-
tive officer or the private facility administrator is the person alleged 
to have abused, neglected, or exploited a juvenile, the juvenile board 
chair must: 

(1) conduct the internal investigation; or 

(2) appoint an individual to conduct the internal investiga-
tion who is not one of the following: 

(A) the person alleged to have abused, neglected, or ex-
ploited the juvenile(s); 

(B) a subordinate of the person alleged to have abused, 
neglected, or exploited the juvenile(s); or 

(C) a law enforcement officer currently acting in the ca-
pacity as a criminal investigator for the alleged abuse, neglect, or ex-
ploitation or the death of a juvenile. 

(e) Time Frame for Internal Investigation. The internal inves-
tigation must be completed within 30 business days after the initial 
report to TJJD. TJJD may extend this time frame upon request. TJJD 
may require submission of all information compiled to date or a state-
ment of the status of the investigation when determining whether or not 
to grant an extension or after granting an extension. 

(f) Written and Electronically Recorded Statements. During 
the internal investigation, diligent efforts must be made to obtain writ-
ten or electronically recorded oral statements from all persons with di-
rect knowledge of the alleged incident. 

§358.420. Reassignment or Administrative Leave During the Inter-
nal Investigation. 

(a) Upon gaining knowledge of an allegation of abuse, neglect, 
or exploitation, and until the finding of the internal investigation is de-

termined, the person alleged to have abused, neglected, or exploited a 
juvenile must be placed on administrative leave or reassigned to a posi-
tion having no contact with the alleged victim, relatives of the alleged 
victim, or other juveniles. 

(b) If the chief administrative officer or the private facility ad-
ministrator is the person alleged to have abused, neglected, or exploited 
a juvenile, the juvenile board chair must immediately place him/her on 
administrative leave or reassign him/her to a position having no contact 
with the alleged victim, relatives of the alleged victim, or other juve-
niles. 

(c) If, during the internal investigation, the subject of investi-
gation resigns or is terminated from employment, TJJD must be noti-
fied no later than the second business day after the resignation or ter-
mination. 

(d) If a subject of investigation obtains employment in another 
jurisdiction before the disposition of the internal investigation has been 
finalized, the person may not be placed in a position having any contact 
with any juveniles until the disposition of the internal investigation is 
finalized in the county of previous employment. 

§358.440. Cooperation with TJJD Investigation. 

(a) All persons must fully cooperate with any investigation of 
an allegation of abuse, neglect, or exploitation or the death of a juvenile. 

(b) A diligent effort must be made to identify and make avail-
able for questioning all persons with knowledge of an allegation of 
abuse, neglect, or exploitation or the death of a juvenile that is the sub-
ject of a TJJD investigation. 

(c) Upon request by TJJD, all evidence must be provided to 
TJJD in the format requested. 

§358.460. Corrective Measures. 

Corrective measures must be taken at the conclusion of the internal 
investigation, if warranted, that may include: 

(1) a review of the policies and procedures pertinent to the 
alleged incident; 

(2) revision of any policies or procedures as needed; 

(3) administrative disciplinary action or appropriate per-
sonnel actions against all persons found to have abused, neglected, or 
exploited a juvenile; and 

(4) the provision of additional training for all appropriate 
persons to ensure the safety of the juveniles, employees, and others. 

§358.520. Required Components of an Internal Investigation Report. 

The internal investigation report must include: 

(1) the date the internal investigation was initiated; 

(2) the date the internal investigation was completed; 

(3) the date the alleged victim's parent, guardian, or cus-
todian was notified of the allegation, or documentation that diligent 
efforts to provide the notification were made; 

(4) a summary of the original allegation; 

(5) relevant policies and procedures related to the incident; 

(6) a summary or listing of the steps taken during the inter-
nal investigation; 

(7) a written summary of the content of all oral interviews 
conducted; 
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(8) a listing of all evidence collected during the internal 
investigation, including all audio and/or video recordings, polygraph 
examinations, etc.; 

(9) relevant findings of the investigation that support the 
disposition; 

(10) one of the following dispositions: 

(A) founded; 

(B) unfounded; or 

(C) inconclusive; 

(11) the administrative action, disciplinary action, or cor-
rective measures taken to date, if applicable (e.g., termination, suspen-
sion, retrained, returned to duty, or none); 

(12) the date the internal investigation report was com-
pleted; 

(13) the names of all persons who participated in conduct-
ing the internal investigation; and 

(14) the name and signature of the person who submitted 
the internal investigation report. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505657 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Effective date: March 1, 2016 
Proposal publication date: July 3, 2015 

       For further information, please call: (512) 490-7278

37 TAC §§358.300, 358.320, 358.400, 358.420, 358.440, 
358.460, 358.480, 358.500, 358.600, 358.620, 358.640, 
358.660, 358.680, 358.700, 358.720, 358.740, 358.760, 
358.780, 358.800, 358.820, 358.840, 358.900, 358.920 
STATUTORY AUTHORITY 

The repealed sections are adopted under Texas Human Re-
sources Code §221.002, which requires TJJD to adopt rules 
that provide minimum standards for the operation of a juvenile 
board that are necessary to provide adequate and effective pro-
bation services. The repealed sections are also adopted under 
Texas Human Resources Code §221.004, which requires TJJD 
to adopt rules that provide standards for the collection and re-
porting of information about juvenile offenders by local probation 
departments. Additionally the repealed sections are adopted un-
der Texas Family Code §261.401, which requires TJJD to adopt 
rules relating to the investigation and resolution of reports re-
ceived concerning abuse, neglect, or exploitation. 

No other statute, code, or article is affected by this proposal. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 15, 

2015. 
TRD-201505658 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Effective date: March 1, 2016 
Proposal publication date: July 3, 2015 
For further information, please call: (512) 490-7278 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 4. EMPLOYMENT PRACTICES 
SUBCHAPTER E. SICK LEAVE POOL 
PROGRAM 
43 TAC §§4.51, 4.54 - 4.56 
The Texas Department of Transportation (department) adopts 
amendments to §§4.51, 4.54, 4.55, and 4.56, concerning the 
Sick Leave Pool Program. The amendments to §§4.51, 4.54, 
4.55, and 4.56 are adopted without changes to the proposed text 
as published in the October 9, 2015 issue of the Texas Register 
(40 TexReg 7046) and will not be republished. 

EXPLANATION OF ADOPTED AMENDMENTS 

Currently, the Sick Leave Pool Program does not allow employ-
ees to donate sick leave to other individuals, but only to a sick 
leave pool. As a result of H.B. No. 1771, 84th Texas Legislature, 
Regular Session, Government Code, Chapter 661 was amended 
to add Section 661.207 to allow employees to donate sick leave 
to another individual from the same agency. 

Amendments to §4.51, Definitions, clarify the definitions of "Con-
tribute" and "Request" to add that sick leave can be given to a 
specific employee and to update terminology associated with the 
program. 

Amendments to §4.54, Contributions, allow an employee to con-
tribute sick leave to a specific employee and describes the pro-
cesses for doing so. 

Amendments to §4.55, Contribution Returns, provide that sick 
leave contributed to a specific employee cannot be returned to 
the donor because, unlike the statutes relating to the sick leave 
pool, Government Code, §661.207, does not provide authority 
for an agency to return donated sick leave to the donating em-
ployee. 

Amendments to §4.56, Withdrawals, update terminology associ-
ated with the program. 

COMMENTS 

No comments were received on the proposed amendments to 
§§4.51, 4.54, 4.55, and 4.56. 

STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
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(commission) with the authority to establish rules for the conduct 
of the work of the department. 

CROSS REFERENCE TO STATUTE 

Government Code, §661.207. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2015. 

TRD-201505718 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: January 6, 2016 
Proposal publication date: October 9, 2015 
For further information, please call: (512) 463-8630 
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