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Statewide agencies and regional agencies that extend into four or more counties post

meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call
512-463-5561. Or request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:

e minutes of meetings

e agendas for local government bodies and regional agencies that extend into fewer
than four counties

e legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.

http://texasattorneygeneral.gov/og/open-government

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.texas.gov

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.


http:http://www.texas.gov
http://texasattorneygeneral.gov/og/open-government
mailto:register@sos.state.tx.us
http://www.sos.state.tx.us/open/index.shtml

The Texas Register publishes summaries of the following:
Requests for Opinions, Opinions, Open Records Decisions.

‘IaE c ATTORNEY
gE NE RAL An index to the full text of these documents is available from
the Attomey General's Internet site hitp://www.oag.state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Requests for Opinions
RQ-0082-KP

Requestor:

The Honorable Jane Nelson
Chair, Committee on Finance
Texas State Senate

Post Office Box 12068
Austin, Texas 78711-2068

Re: Whether a school district, municipality, or county may reduce or
repeal the local option homestead exemption from the amount that was
adopted for the 2014 tax year through the 2019 tax year (RQ-0082-KP)

Briefs requested by January 15, 2016

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-201505883

Amanda Crawford

General Counsel

Office of the Attorney General

Filed: December 21, 2015

¢ ¢ ¢
Requests for Opinions
RQ-0083-KP
Requestor:

The Honorable Dan Flynn
Chair, Committee on Pensions
Texas House of Representatives
Post Office Box 2910

Austin, Texas 78768-2910

Re: The extent to which a judge may refuse to apply the law of a ju-
risdiction outside of the United States in certain family law disputes
(RQ-0083-KP)

Briefs requested by January 15, 2016
RQ-0084-KP

Requestor:

The Honorable James Keffer

Chair, Committee on Natural Resources
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether a rental property owner's use of an online payment option
that is accompanied by a convenience fee involves the imposition of a
credit card surcharge in violation of state law (RQ-0084-KP)

Briefs requested by January 22, 2016
RQ-0085-KP

Requestor:

Mr. Michael Williams

Commissioner of Education

Texas Education Agency

1701 North Congress Avenue

Austin, Texas 78701-1494

Re: Application of section 39.112 of the Education Code to a board of
managers in specific circumstances (RQ-0085-KP)

Briefs requested by January 22, 2016
RQ-0086-KP

Requestor:

Mr. Michael Williams

Commissioner of Education

Texas Education Agency

1701 North Congress Avenue

Austin, Texas 78701-1494

Re: The legal status of real property described by section 12.128 of
the Education Code that is returned to the state from a charter school
(RQ-0086-KP)

Briefs requested by January 22, 2016

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.

TRD-201505983
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Amanda Crawford

General Counsel

Office of the Attorney General
Filed: December 29, 2015

¢ ¢ 14
Opinions
Opinion No. KP-0047
The Honorable Allison Palmer
51st Judicial District Attorney
124 West Beauregard
San Angelo, Texas 76903-5850

Re: The extent to which firearms may be excluded from buildings that
contain courts, offices utilized by the courts, and other county officials
(RQ-0040-GA)

SUMMARY

For purposes of section 411.209 of the Government Code, the phrase
"premises of any government court" used in Penal Code subsection
46.03(a)(3) generally means either (1) a structure utilized by a court
created by the Texas Constitution or the Legislature, or (2) a portion of
such a structure. The premises of a "government court or office utilized
by the court" means a government courtroom or those offices essential
to the operation of the government court. The responsible authority
that would notify license holders of their inability to carry on the re-
spective premises must make the determination of which government
courtrooms and offices are essential to the operation of the government
court, in consultation with the government court.

Opinion No. KP-0048

The Honorable Glenn Hegar

Texas Comptroller of Public Accounts
Post Office Box 13528

Austin, Texas 78711-3528

Re: Effect of the Governor's vetoes of the General Appropriations Act
(RQ-0047-KP)

SUMMARY

Article 4, section 14 of the Texas Constitution authorizes the Gover-
nor to veto "items of appropriation." The Texas Supreme Court has ex-
plained that "where a certain provision designates a specified purpose
and the amount to be used therefor, it is an item of appropriation even
though it may be included in a larger, more general item." The provi-
sions vetoed by the Governor each designate a specific purpose and the
amount to be used therefor, and they are items of appropriation subject
to the Governor's veto.

The Governor's authority to veto items of appropriation is purely nega-
tive. An effective veto nullifies the setting aside of an amount of funds
for a specific purpose. If additional funds apart from what was vetoed
by the Governor are available, and if authority outside of the vetoed
language permits expenditure of those funds for a given purpose, an
entity is likely authorized to spend its other funds accordingly.

Opinion No. KP-0049

The Honorable Wesley H. Mau

Hays County Criminal District Attorney
712 South Stagecoach, Suite 2057

San Marcos, Texas 78666

Re: Questions regarding a notice prohibiting entry with a handgun onto
certain premises under section 30.06 of the Penal Code and section
411.209 of the Government Code (RQ-0051-KP)

SUMMARY

Pursuant to Opinion KP-0047, it is only the courtrooms, and those of-
fices determined to be essential to their operations, from which Hays
County may prohibit concealed handguns without risk of incurring a
civil penalty under section 411.209 of the Government Code.

A court would likely conclude that section 411.209 of the Government
Code can be implicated by a governmental entity that seeks to improp-
erly prohibit handguns from a place where handguns may be lawfully
carried through oral notice or by a written notice that does not conform
to section 30.06 of the Penal Code.

By the terms of section 30.06 of the Penal Code, a license holder carry-
ing a concealed handgun who refuses, after notice by the governmental
entity, to exit premises from which Penal Code sections 46.03 or 46.035
prohibit handguns commits an offense punishable as a misdemeanor.
Conversely, a licensee who refuses to relinquish any concealed hand-
gun or refuses to exit the building after being given notice by a gov-
ernmental entity does not commit an offense if the building is not one
from which sections 46.03 and 46.035 prohibit concealed handguns.

Opinion No. KP-0050

The Honorable John Whitmire

Chair, Committee on Criminal Justice
Texas State Senate

Post Office Box 12068

Austin, Texas 78711-2068

Re: Application of Penal Code sections 30.07 and 46.03, relating to the
open carry of handguns, to school districts (RQ-0054-KP)

SUMMARY

Subsection 46.03(a)(1) of the Penal Code prohibits handguns from
places on which a school-sponsored activity is occurring, which
places can include grounds otherwise excluded from the definition of
"premises" such as public or private driveways, streets, sidewalks or
walkways, parking lots, parking garages, or other parking areas.

Opinion No. KP-0051

The Honorable Brian Birdwell
Chair, Committee on Nominations
Texas State Senate

Post Office Box 12068

Austin, Texas 78701-2068

Re: Authority of an institution of higher education to establish certain
rules regarding the carrying of handguns on campus (RQ-0076-KP)

SUMMARY

An individual whose legal rights have been infringed due to a president
or chief executive officer of a public institution adopting regulations
that exceed the authority granted in Senate Bill 11 would likely have
standing to bring an ultra vires cause of action against the president or
chief executive officer.

If a court concludes that the rules established by an institution of higher
education with regard to where concealed handguns may be carried are

41 TexReg 356 January 8, 2016 Texas Register



not authorized by statute, it would follow that any further enforcement
of such provisions would be ultra vires.

Opinion No. KP-0052

The Honorable Marco A. Montemayor
Webb County Attorney

1110 Washington Street, Suite 301
Laredo, Texas 78040

Re: Authority of a commissioners court, after adoption of the budget,
to adopt a standing budget policy that automatically reduces the salary
line item of an employee of an elected official upon the employee's
departure from the position (RQ-0033-KP)

SUMMARY

Chapter 111 of the Local Government Code does not prohibit as a mat-
ter of law the adoption of an order that automatically transfers funds to
reduce compensation for a position when the position has been vacated
and filled by a new employee. Whether a commissioners court may
implement such an order with respect to a specific position depends on
the particular circumstances, including any law that specifically gov-
erns compensation for the position.

Section 74.104 of the Government Code does not permit a commission-
ers court to reduce a court coordinator's salary by automatic operation
of standing commissioners court orders without a determination of rea-
sonable compensation by the judge who selected the court coordinator.

Opinion No. KP-0053

Raymund A. Paredes, Ph.D.

Commissioner of Higher Education

Texas Higher Education Coordinating Board
Post Office Box 12788

Austin, Texas 78711

Re: Eligibility for forgiveness of a B-On-Time loan (RQ-0034-KP)
SUMMARY

A court would likely conclude that additional credit hours taken at an
institution other than the one awarding the baccalaureate degree that
do not cause the total hours credited to the student by the institution
awarding the baccalaureate degree to exceed the statutory limit and
that were taken for the purpose of maintaining a job with the student's
employer do not disqualify the student from having a B-On-Time loan
forgiven under section 56.462 of the Act.

Opinion No. KP-0054

The Honorable Val J. Varley

Red River District and County Attorney
400 North Walnut Street

Clarksville, Texas 75426-4012

Re: Whether the common-law doctrine of incompatibility prohibits si-
multaneous service as a county sheriff and a member of the board of
trustees of a school district (RQ-0036-KP)

A court would likely conclude that, under the facts you describe, the
common-law doctrine of incompatibility does not prohibit an individ-
ual's simultaneous service as the Red River County Sheriff and as a
board trustee of the Clarksville Independent School District.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-201505905

Amanda Crawford

General Counsel

Office of the Attorney General

Filed: December 22, 2015

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER D. REIMBURSEMENT
METHODOLOGY FOR INTERMEDIATE CARE
FACILITIES FOR INDIVIDUALS WITH AN
INTELLECTUAL DISABILITY OR RELATED
CONDITIONS (ICF/IID)

1 TAC §355.456

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §355.456, concerning Reimburse-
ment Methodology, to add an additional eligibility criterion for the
Intermediate Care Facilities for Individuals with an Intellectual
Disability or Related Conditions (ICF/IID) high medical needs
add-on reimbursement rate.

Background and Justification

This rule establishes the reimbursement methodology for the
ICF/1ID program administered by the Texas Department of Aging
and Disability Services (DADS). Although DADS administers the
program, HHSC maintains the reimbursement rules.

In January 2015, HHSC amended this rule, 1 TAC §355.456,
to create an add-on payment for non-state-owned ICFs/IID
that provide services to an individual who has lived in a State
Supported Living Center (SSLC) for at least six months prior
to referral to the non-state-owned facility if the individual has
(1) a level of need (LON) that includes a medical LON increase
but not a LON of pervasive plus and (2) a Resource Utilization
Group (RUG-III) classification in the major (RUG-III) classifica-
tion groups of Extensive Services, Rehabilitation, Special Care,
or Clinically Complex. At that time, DADS began the initiative
with 24 ICF beds and four providers; as of this date, one six-bed
provider is no longer participating, leaving 18 ICF/IID beds
approved in this initiative.

The 2016-2017 General Appropriations Act appropriated funds
for an add-on payment to non-state operated ICF/IID facilities
providing services to individuals with high medical needs. The
appropriations funded add-on payments for 150 ICF/IID beds, in-
cluding the original 18 ICF/IID beds, for the 2016-17 biennium. It
was anticipated the ICF/IID beds for FY 2016 would be filled with
residents from closed SSLCs, but because there were no SSLC
closures, the demand for moving these SSLC residents has de-
creased. At the same time, the option of an ICF/IID add-on rate

might be useful for similar individuals with IDD residing in nurs-
ing facilities who want to move to a community setting.

This proposed rule expands the eligibility criteria to include not
only individuals from an SSLC but also individuals who are liv-
ing in a Medicaid-certified nursing facility prior to referral to a
non-state operated facility. The individual also must satisfy the
same the RUG-III classification group criteria that an SSLC resi-
dent must satisfy, but not the LON requirement. This allows more
flexibility to utilize the appropriated funds while also serving indi-
viduals identified through the Preadmission Screening and Res-
ident Review process.

HHSC, under its authority and responsibility to administer and
implement rates, is proposing amendments to this rule to add
this new eligibility criterion for the high medical needs beds and
add-on payment.

Section-by-Section Summary

Proposed §355.456(d)(6)(C)(ii) adds residence in a Medicaid-
certified nursing facility prior to referral to a non-state operated
facility as an eligibility criteria for the add-on payment.

Proposed §355.456(d)(6)(C)(iii) adds "for residents of a large
state-operated facility only" to the add-on rate criteria regarding
a LON that includes a medical LON increase as described in 40
TAC §9.241 (relating to Level of Need Criteria), but not be as-
sessed a LON of pervasive plus.

Fiscal Note

David Cook, Chief Financial Officer for DADS, has determined
that during the first five-year period the amendments are in
effect, there will be a fiscal impact to state government of
$1,774,869 General Revenue (GR) ($4,147,860 All Funds (AF))
for State Fiscal Year (SFY) 2016; $2,094,877 GR ($4,839,170
AF) for SFY 2017; $2,096,812 GR ($4,839,170 AF) for SFY
2018; $2,096,812 GR ($4,839,170 AF) for SFY 2019; and
$2,096,812 GR ($4,389,170 AF) for SFY 2020. The proposed
rule will not result in any fiscal implications for local health and
human services agencies. There are no fiscal implications for
local governments as a result of enforcing or administering the
section.

Public Benefit

Pam McDonald, Director of Rate Analysis, has determined that,
for each year of the first five years the rule will be in effect, the
expected public benefit is that individuals with intellectual or de-
velopmental disabilities currently residing in nursing facilities will
have more options for transitioning to a smaller, less-restrictive
setting.

Small Business and Micro-Business Impact Analysis
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HHSC has determined that the proposed amendments will not
have an adverse economic impact on small businesses or micro-
businesses as a result of enforcing or administering the amend-
ments. The implementation of the proposed rule amendments
does not require any changes in practice or any additional cost
to the contracted provider.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Sarah
Hambrick, Rate Analysis Department, Texas Health and Human
Services Commission, Mail Code H-400, P.O. Box 85200,
Austin, Texas 78705-5200; by fax to (512) 730-7475; or by
e-mail to RAD LTSS@hhsc.state.tx.us within 30 days after
publication of this proposal in the Texas Register.

Statutory Authority

The amendments are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; and Texas Government
Code §531.021(b), which establishes HHSC as the agency re-
sponsible for adopting reasonable rules governing the determi-
nation of fees, charges, and rates for medical assistance (Medic-
aid) payments under Texas Human Resources Code Chapter 32.
The amendments implement Texas Government Code, Chapter
531 and Texas Human Resources Code Chapter 32.

No other statutes, articles, or codes are affected by this proposal.
$355.456.  Reimbursement Methodology.

(a) Types of facilities. There are two types of facilities for pur-
poses of rate setting: state-operated and non-state operated. Facilities
are further divided into classes that are determined by the size of the
facility.

(b) Classes of non-state operated facilities. There is a separate
set of reimbursement rates for each class of non-state operated facili-
ties, which are as follows.

(1) Large facility--A facility with a Medicaid certified ca-
pacity of 14 or more as of the first day of the full month immediately
preceding a rate's effective date or, if certified for the first time after a
rate's effective date, as of the date of initial certification.

(2) Medium facility--A facility with a Medicaid certified
capacity of nine through 13 as of the first day of the full month imme-

diately preceding a rate's effective date or, if certified for the first time
after a rate's effective date, as of the date of initial certification.

(3) Small facility--A facility with a Medicaid certified ca-
pacity of eight or fewer as of the first day of the full month immediately
preceding a rate's effective date or, if certified for the first time after a
rate's effective date, as of the date of initial certification.

(c) Classes of state-operated facilities. There is a separate in-
terim rate for each class of state-operated facilities, which are as fol-
lows:

(1) Large facility--A facility with a Medicaid certified ca-
pacity of 17 or more as of the first day of the full month immediately
preceding a rate's effective date or, if certified for the first time after a
rate's effective date, as of the date of initial certification.

(2) Small facility--A facility with a Medicaid certified ca-
pacity of 16 or less as of the first day of the full month immediately
preceding a rate's effective date or, if certified for the first time after a
rate's effective date, as of the date of initial certification.

(d) Reimbursement rate determination for non-state operated
facilities. HHSC will adopt the reimbursement rates for non-state op-
erated facilities in accordance with §355.101 of this title (relating to
Introduction) and this subchapter.

(1) Reimbursement rates combine residential and day pro-
gram services, i.e., payment for the full 24 hours of daily service.

(2) Reimbursement rates are differentiated based on the
level of need (LON) of the individual receiving the service. The levels
of need are intermittent, limited, extensive, pervasive, and pervasive
plus.

(3) The recommended modeled rates are based on cost
components deemed appropriate for economically and efficiently oper-
ated services. The determination of these components is based on cost
reports submitted by Intermediate Care Facilities for Individuals with
an Intellectual Disability or Related Conditions (ICF/IID) providers.

(4) Direct service workers cost area. This cost area in-
cludes direct service workers' salaries and wages, benefits, and mileage
reimbursement expenses. The reimbursement rate for this cost area is
calculated as specified in §355.112 of this title (relating to Attendant
Compensation Rate Enhancement).

(5) Direct care trainers and job coaches cost area. This cost
area includes direct care trainers' and job coaches' salaries and wages,
benefits, and mileage reimbursement expenses. The reimbursement
rate for this cost area is calculated as specified in §355.112 of this title.

(6) Add-on reimbursement rate. There is an available
add-on reimbursement rate, in addition to the daily reimbursement
rate, for certain individuals.

(A) The add-on is based on the Resource Utilization
Group (RUG-III) 34 group classification system as described in
§355.307 of this title (relating to Reimbursement Setting Methodol-
0gy).

(B) There are three add-on groupings based on certain
RUG-III 34 classification groups and the assessed Activities of Daily
Living (ADL) score.

(i) Group 1 includes Extensive Services 3 (SE3),
Extensive Services 2 (SE2), and Rehabilitation with ADL score of
17-18 (RAD).

(i)  Group 2 includes Rehabilitation with ADL score
of 14-16 (RAC), Rehabilitation with ADL score of 10-13 (RAB), Ex-
tensive Services 1 (SE1), Special Care with ADL score of 17-18 (SSC),
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Special Care with ADL score of 15-16 (SSB), and Special Care with
ADL score of 4-14 (SSA).

(iii) Group 3 includes Rehabilitation with ADL
score of 4-9 (RAA), Clinically Complex with Depression and ADL
score of 17-18 (CC2), Clinically Complex with ADL score of 17-18
(CC1), Clinically Complex with Depression and ADL score of 12-16
(CB2), Clinically Complex and ADL score of 12-16 (CB1), Clini-
cally Complex with Depression and ADL score of 4-11 (CA2), and
Clinically Complex and ADL score of 4-11 (CA1).

(C) Anindividual must meet the following criteria to be
eligible to receive the add-on rate:

(i) be assigned a RUG-III 34 classification in Group
1, Group 2, or Group 3;

(i) be aresident of a large state-operated facility for
at least six months immediately prior to referral or a resident of a Med-
icaid-certified nursing facility immediately prior to referral; and

(iii)  for residents of a large state-operated facility
only, have a LON which includes a medical LON increase as described
in 40 TAC §9.241 (relating to Level of Need Criteria), but not be as-
sessed a LON of pervasive plus.

(D) The add-on for each Group is determined based on
data and costs from the most recent nursing facility cost reports ac-
cepted by HHSC.

(i) For each Group, compute the median direct care
staff per diem base rate component for all facilities as specified in
§355.308 of this title (relating to Direct Care Staff Rate Component);
and

(i)  Subtract the average nursing portion of the cur-
rent recommended modeled rates as specified in subsection (d)(3) of
this section.

(e) Reimbursement determination for state-operated facilities.
Except as provided in paragraph (2) of this subsection and subsection
(f) of this section, state-operated facilities are reimbursed an interim
rate with a settlement conducted in accordance with paragraph (1)(B)
of this subsection. HHSC will adopt the interim reimbursement rates
for state-operated facilities in accordance with §355.101 of this title
and this subchapter.

(1) State-operated facilities certified prior to January 1,
2001, will be reimbursed using an interim reimbursement rate and
settlement process.

(A) Interim reimbursement rates for state-operated fa-
cilities are based on the most recent cost report accepted by HHSC.

(B) Settlement is conducted each state fiscal year by
class of facility. If there is a difference between allowable costs and
the reimbursement paid under the interim rate, including applied in-
come, for a state fiscal year, federal funds to the state will be adjusted
based on that difference.

(2) A state-operated facility certified on or after January 1,
2001, will be reimbursed using a pro forma rate determined in accor-
dance with §355.101(c)(2)(B) and §355.105(h) of this title (relating to
Introduction and General Reporting and Documentation Requirements,
Methods, and Procedures). A facility will be reimbursed under the pro
forma rate methodology until HHSC receives an acceptable cost report
which includes at least 12 months of the facility's cost data and is avail-
able to be included in the annual interim rate determination process.

(f) HHSC may define experimental classes of service to be
used in research and demonstration projects on new reimbursement

methods. Demonstration or pilot projects based on experimental
classes may be implemented on a statewide basis or may be limited to
a specific region of the state or to a selected group of providers. Re-
imbursement for an experimental class is not implemented, however,
unless HHSC and the Centers for Medicare and Medicaid Services
(CMS) approve the experimental methodology.

(g) Cost Reporting.

(1) Providers must follow the cost-reporting guidelines as
specified in §355.105 of this title.

(2) Providers must follow the guidelines in determining
whether a cost is allowable or unallowable as specified in §355.102 and
§355.103 of this title (relating to General Principles of Allowable and
Unallowable Costs, and Specifications for Allowable and Unallowable
Costs).

(3) Revenues must be reported on the cost report in accor-
dance with §355.104 of this title (relating to Revenues).

(h) Adjusting costs. Each provider's total reported allowable
costs, excluding depreciation and mortgage interest, are projected from
the historical cost-reporting period to the prospective reimbursement
period as described in §355.108 of this title (relating to Determina-
tion of Inflation Indices). HHSC may adjust reimbursement if new
legislation, regulations, or economic factors affect costs, according to
§355.109 of this title (relating to Adjusting Reimbursement When New
Legislation, Regulations, or Economic Factors Affect Costs).

(i) Field Audit and Desk Review. Desk reviews or field audits
are performed on cost reports for all contracted providers. The fre-
quency and nature of the field audits are determined by HHSC to en-
sure the fiscal integrity of the program. Desk reviews and field audits
will be conducted in accordance with §355.106 of this title (relating to
Basic Objectives and Criteria for Audit and Desk Review of Cost Re-
ports), and providers will be notified of the results of a desk review or
a field audit in accordance with §355.107 of this title (relating to No-
tification of Exclusions and Adjustments). Providers may request an
informal review and, if necessary, an administrative hearing to dispute
an action taken under §355.110 of this title (relating to Informal Re-
views and Formal Appeals).

(j) Total Medicaid Spending Requirement. Effective for costs
and revenues accrued on or after September 1, 2015, all non-state op-
erated ICF/IID providers are required to spend at least 90 percent of
revenues received through the ICF/IID daily Medicaid payment rates
on Medicaid allowable costs under the ICF/IID program.

(1) Compliance with the total Medicaid spending require-
ment will be determined in the aggregate for all component codes con-
trolled by the same entity across the ICF/IID, Home and Community-
based Services (HCS), and Texas Home Living (TxHmL) programs
within the same cost report year.

(2) Compliance with the spending requirement is deter-
mined on an annual basis using cost reports as described in Chapter
355, Subchapter A, of this title (relating to Cost Determination
Process) and this subchapter.

(A) When a provider changes ownership through a con-
tract assignment, the prior owner must submit a report covering the
period from the beginning of the provider's fiscal year to the effective
date of the contract assignment as determined by HHSC or its designee.
This report is used as the basis for determining compliance with the
spending requirement.

(B) Providers whose contracts are terminated voluntar-
ily or involuntarily must submit a report covering the period from the
beginning of the provider's fiscal year to the date recognized by HHSC
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or its designee as the contract termination date. This report is used as
the basis for determining compliance with the spending requirement.

(C) When part of a cost reporting period is subject to
spending accountability and part is not subject to spending account-
ability, a provider may choose to have HHSC divide their costs for the
entire cost reporting period between the part of the period subject to
spending accountability and the part of the period not subject to spend-
ing accountability on a pro-rata basis (i.e., pro-rata allocation). For ex-
ample, if six months of a twelve month cost reporting period are subject
to spending accountability, HHSC would divide the provider's costs for
the entire cost reporting period by two to determine the costs subject to
spending accountability. Providers who do not choose to have HHSC
divide their costs on a pro-rata basis must report their costs for the pe-
riod subject to spending accountability separately from their costs for
the period not subject to spending accountability (i.e., direct reporting).
Once a provider indicates to HHSC their choice between a pro-rata al-
location and direct reporting for a specific cost reporting period, that
choice is irrevocable for that cost reporting period.

(3) Allowable costs are those described in Chapter 355,
Subchapter A, and this subchapter.

(4) The total Medicaid revenue for an ICF/IID provider
participating in the attendant compensation rate enhancement is offset
by any recoupment made under §355.112(s) of this title prior to deter-
mining compliance with the spending requirement.

(5) Providers who fail to meet the 90 percent spending re-
quirement are subject to a recoupment of the difference between the
90 percent spending requirement and their actual Medicaid allowable
ICF/IID costs. Recoupments for each rate period under this subsection
are limited to the difference between the provider's Medicaid revenues
for services provided at the rates subject to spending accountability and
what the provider's Medicaid revenues would have been for services
provided at the Medicaid rates in effect on August 31, 2015.

(6) The contracted provider, owner, or legal entity which
received the Medicaid payment is responsible for the repayment of the
recoupment amount. Failure to repay the amount due or submit an ac-
ceptable payment plan within 60 days of notification results in place-
ment of a vendor hold on all HHSC and Texas Department of Aging
and Disability Services contracts controlled by the responsible entity.

(7) Prior to each rate period, providers will be given the
option of receiving the Medicaid rates adopted by HHSC for the rate
period and the Medicaid rates that were in effect on August 31, 2015.
Providers who chose to receive the Medicaid rates that were in effect
on August 31, 2015, will not be subject to the spending accountability
requirements described in this subsection.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505854

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-6900

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 111. SPEECH-LANGUAGE
PATHOLOGISTS AND AUDIOLOGISTS

The Texas Department of Licensing and Regulation (Depart-
ment) proposes new rules at 16 Texas Administrative Code
(TAC) Chapter 111, Subchapter A, §111.1 and §111.2; Sub-
chapter B, §§111.10, 111.11, 111.12, 111.13, and 111.14;
Subchapter C, §§111.20, 111.21, 111.22 and 111.23; Subchap-
ter D, §§111.30, 111.35, 111.36 and 111.37; Subchapter E,
§§111.40, 111.45, 111.46 and 111.47; Subchapter F, §§111.50,
111.55, 111.56 and 111.57; Subchapter G, §§111.60, 111.65
and 111.66; Subchapter H, §§111.70, 111.75, 111.76 and
111.77; Subchapter |, §§111.80, 111.85, 111.86 and 111.87;
Subchapter J, §§111.90, 111.95, 111.96 and 111.97; Sub-
chapter K, §§111.100, 111.105 and 111.106; Subchapter L,
§§111.110, 111.115, 111.116 and 111.117; Subchapter N,
§8§111.130, 111.131 and 111.132; Subchapter O, §111.140;
Subchapter P, §§111.150, 111.151, 111.152, 111.153, 111.154
and 111.155; Subchapter Q, §111.160; Subchapter R, §111.170
and §111.171; Subchapter S, §§111.180, 111.181, 111.182
and 111.183; Subchapter T, §§111.190, 111.191 and 111.192;
Subchapter U, §§111.200, 111.201 and 111.202; Subchapter
V, §§111.210, 111.211, 111.212, 111.213, 111.214 and 111.215;
Subchapter W, §111.220; Subchapter X, §§111.230, 111.231
and 111.232, regarding the Speech-Language Pathologists and
Audiologists program.

The Texas Legislature enacted Senate Bill 202 (S.B. 202), 84th
Legislature, Regular Session (2015), which, in part, transferred
13 occupational licensing programs in two phases from the De-
partment of State Health Services (DSHS) to the Texas Com-
mission of Licensing and Regulation (Commission) and the De-
partment. Under Phase 1, the following seven programs are be-
ing transferred from DSHS to the Commission and the Depart-
ment: (1) Midwives, Texas Occupations Code, Chapter 203; (2)
Speech-Language Pathologists and Audiologists, Chapter 401;
(3) Hearing Instrument Fitters and Dispensers, Chapter 402; (4)
Licensed Dyslexia Practitioners and Licensed Dyslexia Thera-
pists, Chapter 403; (5) Athletic Trainers, Chapter 451; (6) Ortho-
tists and Prosthetists, Chapter 605; and (7) Dietitians, Chapter
701. The statutory amendments transferring regulation of these
seven Phase 1 programs from DSHS to the Commission and the
Department took effect on September 1, 2015.

The Texas Legislature also enacted Senate Bill 219 (S.B.
219), 84th Legislature, Regular Session (2015), which, in part,
amended the enabling acts of the health-related programs
regulated by DSHS before those programs were transferred by
S.B. 202. S.B. 219 was effective April 2, 2015.

The new rules are proposed to enable the Commission and
the Department to regulate the seven Phase 1 programs listed
above. The proposed new rules provide for the Department to
perform the various functions, including licensing, compliance,
and enforcement, necessary to regulate these transferred pro-
grams. At the time of adoption, the Commission will designate
the effective date of the new rules. The effective date will
coincide with the completion of the transfer of the programs to
the Commission and Department. The Commission will provide
sufficient notice to the regulated community in order for it to
comply with the new rules.
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The proposed new rules under 16 TAC Chapter 111 are nec-
essary to implement S.B. 202 and to regulate the Speech-Lan-
guage Pathologists and Audiologists program under the author-
ity of the Commission and the Department. The rules also incor-
porate the changes made by S.B. 219 as applicable. These pro-
posed new rules are separate from and are not to be confused
with the DSHS rules located at 22 TAC Chapter 741, regarding
Speech-Language Pathologists and Audiologists, which are still
in effect.

The Department's Speech-Language Pathologists and Audiolo-
gists Advisory Board (Advisory Board) met November 17, 2015,
to consider a draft of these rules and recommended proposing
them in the Texas Register for public comment.

As part of the discussions on November 17, 2015, the Advi-
sory Board recommended changing references from "commu-
nicative sciences or disorders" to "communication sciences and
disorders." However, the proposed rules as published do not in-
clude that recommendation. The proposed rules as published
retain the references to "communicative sciences or disorders"
to reflect the statutory language under Texas Occupations Code
§401.304(a)(1)(A), which requires an applicant for a speech-lan-
guage pathology license to "possess at least a master's degree
with a major in at least one of the areas of communicative sci-
ences or disorders."

The Advisory Board also recommended updating the educa-
tional degree requirements for audiology licenses in several of
the licensing provisions, but recommended retaining references
in other audiology licensing provisions and in the supervision
provisions to "a master's degree with a major in at least one
of the areas of communicative sciences or disorders." With the
exception of the out-of-state internship supervision provisions
under proposed new §111.75 and §111.105, the proposed rules
as published, as they relate to audiology licenses, either do
not include the master's degree references or include those
references but with date restrictions. S.B. 613, 82nd Legisla-
ture, Regular Session (2011), changed the educational degree
requirements for audiology licenses from "at least a master's
degree with a major in at least one of the areas of commu-
nicative sciences or disorders" to "at least a doctoral degree
in audiology or a related hearing science." This change was
effective September 1, 2011, and it applied to applications filed
on or after the effective date. The proposed rules as published
reflect the statutory language under Texas Occupations Code
§401.304(a)(1)(B) and reflect the changes in the degree and
the subject area requirements that were effective September
1, 2011, for audiology licenses. The Department seeks public
comments on the degree and subject area requirements nec-
essary to obtain an audiology license in other states in order
to address the out-of-state internship supervision requirements
under proposed new §111.75 and §111.105.

In addition, the discussions regarding the audiology license
application and eligibility requirements under proposed new
§111.75 included a recommendation to draft a reciprocity
provision that would recognize, on a case-by-case basis, an
out-of-state audiology license holder who had a master's de-
gree, was licensed in good standing in the other state, and
had held the out-of-state license continuously for at least five
years. The provision would allow such a license holder to be
eligible to obtain a Texas audiology license. The proposed
rules as published do not include the recommended proposed
reciprocity provision. Texas Occupations Code Chapter 401
does not include reciprocity authority except as provided under

§401.308 related to provisional licenses. The Department will
further research this issue for future discussions.

The Advisory Board also discussed changing the supervision
ratios for licensed audiologists, licensed interns in audiology,
and licensed assistants in audiology under proposed new rule
§111.154. The current ratio under the current DSHS rules is that
a licensed audiologist may supervise no more than a total of four
interns and/or assistants. The DSHS proposed rules published
September 25, 2015 (40 TexReg 6554 - 6572) and these Depart-
ment proposed rules: (1) reduce the education requirements for
an assistant in audiology license from a baccalaureate degree to
a high school diploma or equivalent; and (2) eliminate the super-
vision ratio exception. Based in part on the reduction of the ed-
ucational degree required for an assistant in audiology license,
the Advisory Board recommended reducing the total number of
audiology interns and/or assistants that can be supervised at one
time by a licensed audiologist from a total of four interns and/or
assistants to a total of two interns and/or assistants. The super-
vision ratio for licensed speech-language pathologists, interns,
and assistants remains the same at no more than a total of four
interns and/or assistants. The Department has included the rec-
ommendation in these proposed rules under §111.154 and seeks
public comment on this issue.

Finally, the Department renumbered the sections in the proposed
new rules for the specific license types under Subchapters D
through L. This change from the draft discussed by the Advisory
Board will allow room for future rulemakings to further clarify the
rules and make the rules more user-friendly.

Proposed new Subchapter A provides the General Provisions for
the proposed new rules.

Proposed new §111.1 provides the statutory authority for the
Commission and Department to regulate speech-language
pathologists and audiologists.

Proposed new §111.2 creates the definitions to be used in the
speech-language pathologists and audiologists program.

Proposed new Subchapter B creates the Speech-Language
Pathologists and Audiologists Advisory Board.

Proposed new §111.10 provides the composition and member-
ship requirements of the advisory board.

Proposed new §111.11 details the duties of the advisory board.

Proposed new §111.12 sets the terms and vacancies process for
advisory board members.

Proposed new §111.13 provides for a presiding officer of the ad-
visory board.

Proposed new §111.14 provides details regarding advisory
board meetings.

Proposed new Subchapter C establishes the examination re-
quirements for the program.

Proposed new §111.20 provides general examination require-
ments.

Proposed new §111.21 explains the written examination require-
ment.

Proposed new §111.22 explains the waiver of the written exam-
ination requirement.

Proposed new §111.23 details the requirements for the Jurispru-
dence Examination.
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Proposed new Subchapter D establishes the requirements to ob-
tain a speech-language pathology license.

Proposed new §111.30 explains the licensing requirements for
those seeking a speech-language pathology license.

Proposed new §111.35 details the application and eligibility re-
quirements for the speech-language pathology license.

Proposed new §111.36 explains the process for issuing a
speech-language pathology license.

Proposed new §111.37 details the license terms and renewal
requirements for the speech-language pathology license.

Proposed new Subchapter E establishes the requirements to ob-
tain an intern in speech-language pathology license.

Proposed new §111.40 explains the licensing and internship re-
quirements for the intern in speech-language pathology license.

Proposed new §111.45 details the application and eligibility re-
quirements for an intern in speech-language pathology license.

Proposed new §111.46 explains the process for issuing an intern
in speech-language pathology license.

Proposed new §111.47 details the license terms and renewal re-
quirements for the intern in speech-language pathology license.

Proposed new Subchapter F establishes the requirements to ob-
tain an assistant in speech-language pathology license.

Proposed new §111.50 explains the licensing requirements for
the assistant in speech-language pathology license.

Proposed new §111.55 details the application and eligibility
requirements for an assistant in speech-language pathology
license.

Proposed new §111.56 explains the process for issuing an as-
sistant in speech-language pathology license.

Proposed new §111.57 details the license terms and renewal
requirements for the assistant in speech-language pathology li-
cense.

Proposed new Subchapter G establishes the requirements to
obtain a temporary certificate of registration in speech-language
pathology.

Proposed new §111.60 explains the registration requirements
for the temporary certificate of registration in speech-language
pathology.

Proposed new §111.65 details the application and eligibility re-
quirements for the temporary certificate of registration in speech-
language pathology.

Proposed new §111.66 explains the process for issuing a tem-
porary certificate of registration in speech-language pathology.

Proposed new Subchapter H establishes the requirements to ob-
tain an audiology license.

Proposed new §111.70 explains the licensing requirements for
the audiology license.

Proposed new §111.75 details the application and eligibility re-
quirements for an audiology license.

Proposed new §111.76 explains the process for issuing an audi-
ology license.

Proposed new §111.77 details the license terms and renewal
requirements for the audiology license.

Proposed new Subchapter | establishes the requirements to ob-
tain an intern in audiology license.

Proposed new §111.80 explains the licensing and internship re-
quirements for the intern in audiology license.

Proposed new §111.85 details the application and eligibility re-
quirements for an intern in audiology license.

Proposed new §111.86 explains the process for issuing an intern
in audiology license.

Proposed new §111.87 details the license terms and renewal
requirements for the intern in audiology license.

Proposed new Subchapter J establishes the requirements to ob-
tain an assistant in audiology license.

Proposed new §111.90 explains the licensing requirements for
the assistant in audiology license.

Proposed new §111.95 details the application and eligibility re-
quirements for an assistant in audiology license.

Proposed new §111.96 explains the process for issuing an as-
sistant in audiology license.

Proposed new §111.97 details the license terms and renewal
requirements for the assistant in audiology license.

Proposed new Subchapter K establishes the requirements to ob-
tain a temporary certificate of registration in audiology.

Proposed new §111.100 explains the registration requirements
for the temporary certificate of registration in audiology.

Proposed new §111.105 details the application and eligibility re-
quirements for the temporary certificate of registration in audiol-

ogy.
Proposed new §111.106 explains the process for issuing a tem-
porary certificate of registration in audiology.

Proposed new Subchapter L establishes the requirements to ob-
tain a dual license in speech-language pathology and audiology.

Proposed new §111.110 explains the licensing requirements for
those seeking a dual license in speech-language pathology and
audiology.

Proposed new §111.115 details the application and eligibility re-
quirements for the dual speech-language pathology and audiol-
ogy license.

Proposed new §111.116 explains the process for issuing a dual
speech-language pathology and audiology license.

Proposed new §111.117 details the license terms and renewal
requirements for the dual speech-language pathology and audi-
ology license.

Proposed new Subchapter N establishes the continuing profes-
sional education requirements for this program.

Proposed new §111.130 provides the continuing professional ed-
ucation requirements and hours for this program.

Proposed new §111.131 details continuing professional educa-
tion courses and credits.

Proposed new §111.132 explains the continuing professional ed-
ucation audit process and the records that must be kept.

Proposed new Subchapter O establishes the responsibilities of
the Commission and the Department.
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Proposed new §111.140 requires the Commission to adopt rules
necessary to implement the Speech-Language Pathology and
Audiology program, including rules governing changes to the
standards of practice rules.

Proposed new Subchapter P establishes the responsibilities of
the licensee and creates the code of ethics for this program.

Proposed new §111.150 requires a licensee to notify the Depart-
ment of a change of name, address, or other pertinent informa-
tion.

Proposed new §111.151 provides requirements for displaying a
license and notifying consumers.

Proposed new §111.152 prohibits false, misleading or deceptive
advertising.

Proposed new §111.153 establishes record keeping and billing
requirements.

Proposed new §111.154 explains the requirements, duties and
responsibilities of supervisors.

Proposed new §111.155 creates the standards of ethical practice
(code of ethics) for all licensees in this program.

Proposed new Subchapter O establishes fees for the Speech-
Language Pathologists and Audiologists program.

Proposed new §111.160 details all fees associated with the
Speech-Language Pathologists and Audiologists program as
regulated by the Commission and the Department.

Proposed new Subchapter R establishes a subchapter to ad-
dress complaints.

Proposed new §111.170 requires the Department to provide a
toll free number for complaints to be filed.

Proposed new §111.171 provides that the Commission will adopt
rules regarding complaints involving standard of care.

Proposed new Subchapter S establishes enforcement provi-
sions.

Proposed new §111.180 allows for administrative penalties and
sanctions.

Proposed new §111.181 provides the authority to enforce Texas
Occupations Code, Chapter 401 and this chapter.

Proposed new §111.182 provides the authority to order refunds
for a hearing instrument.

Proposed new §111.183 requires a license holder or registration
holder to surrender the license or registration to the Department
on demand.

Proposed new Subchapter T establishes screening procedures.

Proposed new §111.190 provides communication screening re-
quirements.

Proposed new §111.191 details the hearing screening process.

Proposed new §111.192 explains the authority for newborn hear-
ing screening.

Proposed new Subchapter U establishes provisions for fitting
and dispensing of hearing instruments.

Proposed new §111.200 explains registration of audiologists and
interns in audiology to fit and dispense hearing instruments.

Proposed new §111.201 provides general practice requirements
of audiologists and interns in audiology who fit and dispense
hearing instruments.

Proposed new §111.202 creates requirements for audiologists
and interns in audiology conducting audiometric testing for the
purpose of fitting and dispensing hearing instruments.

Proposed new Subchapter V establishes provisions for tele-
health.

Proposed new §111.210 establishes definitions relating to tele-
health.

Proposed new §111.211 explains the service delivery models for
speech-language pathologists.

Proposed new §111.212 creates requirements for the use of tele-
health by speech-language pathologists.

Proposed new §111.213 details limitations on the use of telecom-
munications technology by speech-language pathologists.

Proposed new §111.214 establishes requirements for providing
telehealth services in speech-language pathology.

Proposed new §111.215 establishes requirements for providing
telepractice services in audiology.

Proposed new Subchapter W establishes joint rules regarding
the sale of hearing instruments. Texas Occupations Code Chap-
ters 401 and 402 require the Commission, with the assistance
of the Speech-Language Pathologists and Audiologist Advisory
Board and the Hearing Instrument Fitters and Dispensers Advi-
sory Board, to adopt rules to establish requirements regarding
the sale of hearing instruments.

Proposed new §111.220 details the requirements regarding the
sale of hearing instruments.

Proposed new Subchapter X establishes joint rules for fitting and
dispensing of hearing instruments by telepractice. Texas Occu-
pations Code Chapters 401 and 402 require the Commission,
with the assistance of the Speech-Language Pathologists and
Audiologist Advisory Board and the Hearing Instrument Fitters
and Dispensers Advisory Board, to adopt rules to establish re-
quirements regarding the fitting and dispensing of hearing instru-
ments by telepractice.

Proposed new §111.230 explains the purpose of the subchapter.

Proposed new §111.231 creates definitions to be used in this
subchapter.

Proposed new §111.232 establishes requirements for providing
telehealth services for the fitting and dispensing of hearing in-
struments.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed new rules are in effect
there will be no direct cost to state or local government as a result
of enforcing or administering the proposed new rules. There is
no estimated increase or decrease in revenue to the state as
a result of enforcing or administering the proposed new rules.
Historically, the funds used to administer the Speech-Language
Pathology and Audiology program were appropriated to DSHS;
now those same funds will be appropriated to the Department.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed new rules are in effect, the pub-
lic benefit will include that the rules implement the statutory re-
quirements under the authority of the Commission and the De-
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partment and provide details that are not found in the enabling
acts. The rules also have been formatted and organized to assist
the public, the regulated community, and the Department in eas-
ily finding specific rules. In addition, the new rules are stream-
lined so as not to duplicate provisions that are already located
in the statutes and rules of the Commission and Department in
the Texas Occupations Code and in 16 TAC Chapter 60, which
apply to all programs regulated by the Commission and the De-
partment.

There will be no anticipated economic effect on small and micro-
businesses or to persons who are required to comply with the
rules as proposed.

Since the agency has determined that the proposed new rules
will have no adverse economic effect on small or micro-busi-
nesses, preparation of an Economic Impact Statement and a
Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032, or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §111.1, §111.2

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.1. Authority.

This chapter is promulgated under the authority of the Texas Occupa-
tions Code, Chapters 51 and 401, and Chapter 402 as applicable.

§111.2.  Definitions.

Unless the context clearly indicates otherwise, the following words and
terms shall have the following meanings.

(1) ABA--The American Board of Audiology.

(2) Act--Texas Occupations Code, Chapter 401, relating to
Speech-Language Pathologists and Audiologists.

(3) Acts--Texas Occupations Code, Chapter 401, relating
to Speech-Language Pathologists and Audiologists; and Texas Occu-
pations Code, Chapter 402, relating to Hearing Instrument Fitters and
Dispensers.

(4) Advisory board--The Speech-Language Pathologists
and Audiologists Advisory Board.

(5) ASHA--The American Speech-Language-Hearing As-
sociation.

(6) Assistant in audiology--An individual licensed under
Texas Occupations Code §401.312 and §111.90 of'this chapter and who
provides audiological support services to clinical programs under the
supervision of a department-approved audiologist licensed under the
Act.

(7) Assistant in speech-language pathology--An individual
licensed under Texas Occupations Code §401.312 and §111.60 of this
chapter and who provides speech-language pathology support services
under the Act.

(8) Audiologist--An individual who holds a license under
Texas Occupations Code §401.302 and §401.304 to practice audiology.

(9) Audiology--The application of nonmedical principles,
methods, and procedures for measurement, testing, appraisal, predic-
tion, consultation, counseling, habilitation, rehabilitation, or instruc-
tion related to disorders of the auditory or vestibular systems for the
purpose of providing or offering to provide services modifying commu-
nication disorders involving speech, language, or auditory or vestibular
function or other aberrant behavior relating to hearing loss.

(10) Caseload--The number of clients served by the
licensed speech-language pathologist or licensed speech-language

pathology intern.

(11) Client--A consumer or proposed consumer of audiol-
ogy or speech-language pathology services.

(12) Commission--The Texas Commission of Licensing
and Regulation.

(13) Department--The Texas Department of Licensing and
Regulation.

(14) Ear specialist--A licensed physician who specializes
in diseases of the ear and is medically trained to identify the symp-
toms of deafness in the context of the total health of the client, and is
qualified by special training to diagnose and treat hearing loss. Such
physicians are also known as otolaryngologists, otologists, neurotolo-
gists, otorhinolaryngologists, and ear, nose, and throat specialists.

(15) Executive director--The executive director of the de-
partment.

(16) Extended absence--More than two consecutive work-
ing days for any single continuing education experience.

(17) Extended recheck--Starting at 40 dB and going down
by 10 dB until no response is obtained or until 20 dB is reached and
then up by 5 dB until a response is obtained. The frequencies to be
evaluated are 1,000, 2,000, and 4,000 hertz (Hz).

(18) Fitting and dispensing hearing instruments--The mea-
surement of human hearing by the use of an audiometer or other means
to make selections, adaptations, or sales of hearing instruments. The
term includes the making of impressions for earmolds to be used as a
part of the hearing instruments and any necessary postfitting counsel-
ing for the purpose of fitting and dispensing hearing instruments.

(19) Hearing instrument--Any wearable instrument or de-
vice designed for, or represented as aiding, improving or correcting
defective human hearing. This includes the instrument's parts and any
attachment, including an earmold, or accessory to the instrument. The
term does not include a battery or cord.

(20) Hearing screening--A test administered with pass/fail
results for the purpose of rapidly identifying those persons with pos-
sible hearing impairment which has the potential of interfering with
communication.

(21) Intern in audiology--An individual licensed under
Texas Occupations Code §401.311 and §111.80 of this chapter and
who works under the direction of an individual who holds an audiology
license under Texas Occupations Code §401.302 and §401.304.

(22) Intern in speech-language pathology--An individual
licensed under Texas Occupations Code §401.311 and §111.40 of this
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chapter and who works under the direction of an individual who holds
a speech-language pathology license under Texas Occupations Code
§401.302 and §401.304.

(23) Provisional Licensee--An individual granted a provi-

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

$§111.10.  Membership.

sional license under Texas Occupations Code §401.308.

(24) Sale or purchase--Includes the sale, lease or rental of a
hearing instrument or augmentative communication device to a mem-
ber of the consuming public who is a user or prospective user of a hear-
ing instrument or augmentative communication device.

(25) Speech-language pathologist--An individual who
holds a license under Texas Occupations Code §401.302 and §401.304,
to practice speech-language pathology.

(26) Speech-language pathology--The application of non-
medical principles, methods, and procedures for measurement, testing,
evaluation, prediction, counseling, habilitation, rehabilitation, or in-
struction related to the development and disorders of communication,
including speech, voice, language, oral pharyngeal function, or cogni-
tive processes, for the purpose of evaluating, preventing, or modifying
or offering to evaluate, prevent, or modify those disorders and condi-
tions in an individual or a group.

(27) _ Supervisor--An individual who holds a license under
Texas Occupations Code §401.302 and §401.304 and whom the de-
partment has approved to directly oversee the services provided by the
assigned department-approved assistant and/or intern. The term "su-
pervisor" and "department-approved supervisor" have the same mean-
ing as used throughout this chapter.

(28) Telehealth--See definition(s) in Subchapter V, Tele-

health.

(29) Under the direction of--The speech-language pathol-
ogist or audiologist supervises and directly oversees the services pro-
vided and accepts professional responsibility for the actions of the per-
sonnel he or she agrees to direct.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505934

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER B. SPEECH-LANGUAGE
PATHOLOGISTS AND AUDIOLOGISTS
ADVISORY BOARD

16 TAC §§111.10 - 111.14

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

(a) The advisory board consists of nine members appointed
by the presiding officer of the commission with the approval of the
commission as follows:

(1) three audiologist members;

(2) three speech-language pathologist members; and

(3) three members who represent the public.

(b) Advisory board members must:

(1) have been a resident of this state for the two years pre-
ceding the date of appointment;

(2) Dbe from the various geographic regions of the state; and

(3) Dbe from varying employment settings.

(c) The advisory board members appointed under subsections

(a)(1) and (2) must:

(1) have been engaged in teaching, research, or providing
services in speech-language pathology or audiology for at least five

years; and
(2) be licensed under this chapter.

(d)  One of'the public advisory board members must be a physi-
cian licensed in this state and certified in otolaryngology or pediatrics.

§111.11.  Duties.

The advisory board shall provide advice and recommendations to the
department on technical matters relevant to the administration of the
Act and this chapter.

$111.12.  Terms, Vacancies.

(a) Members are appointed for staggered six-year terms. The
terms of three members expire September 1 of each odd-numbered
ear.

(b) If a vacancy occurs during a member's term, the presid-
ing officer of the commission, with the commission's approval, shall
appoint a replacement who meets the qualifications for the vacant po-
sition to serve for the remainder of the term.

(c) A member of the advisory board may be removed from the
advisory board pursuant to Texas Occupations Code §51.209, Advisory
Boards; Removal of Advisory Board Member.

§111.13.  Officers.

(a) The presiding officer of the commission shall designate a
member of the advisory board to serve as the presiding officer of the
advisory board for a term of one year.

(b) The presiding officer shall preside at all meetings at which
he or she is in attendance. The presiding officer of the advisory board
may vote on any matter before the advisory board.

§111.14.  Meetings.

(a) The advisory board shall meet at the call of the presiding
officer of the commission or the executive director.

(b) Meetings shall be announced and conducted under the pro-
visions of the Open Meetings Act, Texas Government Code, Chapter
551.
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(c) A quorum of the advisory board is necessary to conduct
official business. A quorum is five members.

(d) Board action shall require a majority vote of those mem-
bers present and voting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505935

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER C. EXAMINATIONS
16 TAC §§111.20 - 111.23

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.20. License Examination--General Requirements.

The examination required by the Act shall consist of a written exami-
nation and a Jurisprudence Examination.

§111.21.

(a) The written examination shall be the Speech-Language
Pathology and Audiology Examination (Praxis exam), a national
examination administered by the Educational Testing Service.

License Examination--Written Examination.

(b) An applicant shall have a passing score as determined by
the Educational Testing Service on the written examination.

(c) A person who fails the examination may take a subsequent
examination upon payment of a nonrefundable fee.

(d) Pursuant to Texas Occupations Code §401.307(b), an ap-
plicant who fails two examinations may not be reexamined until the
person:

(1) submits a new application accompanied by a nonre-
fundable application fee; and

(2) presents evidence acceptable to the department of ad-
ditional study in the area for which a license is sought.

§§111.22.

(a) This section is applicable to applicants applying for a
speech-language pathology license under Subchapter D or an audi-
ology license under Subchapter H. This waiver only applies to the

Waiver of Written Examination Requirement.

(c) An applicant for a license issued by the department who
currently holds the ASHA Certificate of Clinical Competence, may
submit official documentation from ASHA as evidence that the appli-
cant meets the clinical experience and examination requirements as set
out in the Act and this chapter for a speech-language pathology license.

(d) An applicant for a license issued by the department who
currently holds either the ASHA Certificate of Clinical Competence or
the ABA Certification, may submit official documentation from ASHA
or ABA as evidence that the applicant meets the clinical experience and
examination requirements as set out in the Act and this chapter for an

audiology license.

§111.23.  License Examination--Jurisprudence Examination.

(a) The department shall develop and administer a Jurispru-
dence Examination to determine an applicant's knowledge of the Act,
this chapter, and any other applicable laws of this state affecting the
practice of speech-language pathology or audiology.

(b) The department shall revise the Jurisprudence Examina-
tion as needed.

(c) All applicants for licensure shall submit proof of successful
completion of the Jurisprudence Examination at the time of application.
The Jurisprudence Examination must be completed no more than six
months prior to the date of licensure application.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505936

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER D. REQUIREMENTS FOR
SPEECH-LANGUAGE PATHOLOGY LICENSE
16 TAC §§111.30, 111.35 - 111.37

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.30. Speech-Language Pathology License--Licensing Require-
ments.

(a) An individual shall not practice as a speech-language
pathologist without a current license issued by the department. An

written examination under §111.21. The applicant must still take the

applicant for a speech-language pathology license shall meet the

Jurisprudence Examination under §111.23.

(b) The department may waive the written examination
requirement and issue a license to an applicant who holds the ASHA

requirements set out in the Act and this section.

(b) Education. The graduate degree shall be completed at a
college or university which has a program accredited by a national ac-

Certificate of Clinical Competence ASHA or the ABA Certification.

crediting organization that is approved by the department and recog-
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nized by the United States Secretary of Education under the Higher
Education Act of 1965 (20 U.S.C. §1001, et seq.).

(1) Original or certified copies of the transcripts showing
the conferred degree shall verify the applicant completed the following:

(A) atleast thirty-six (36) semester credit hours shall be
in professional course work acceptable toward a graduate degree;

(B) at least twenty-four (24) semester credit hours
acceptable toward a graduate degree shall be earned in the area of
speech-language pathology, including normal development and use of

(2) The supervisor of an individual who completed an in-
ternship in another state and met the requirements set out in §111.40
shall:

(A) be licensed in that other state; or

(B) hold the ASHA Certificate of Clinical Competence
in speech-language pathology if the other state did not require licens-

ing.

(e) Examination. An applicant shall pass the examination ref-
erenced under §111.21 within:

speech, language, and hearing; prevention evaluation, habilitation, and
rehabilitation of speech, language, and hearing disorders; and related
fields that augment the work of clinical practitioners of speech-lan-
guage pathology; and

(C) for applications filed before January 1, 2015, six
semester credit hours shall be earned in the area of hearing disorders,

(1) the past ten (10) years; and

(2) two years of the completion date of the internship ref-
erenced in subsection (d).

(f) In the event the applicant passed the examination refer-
enced in subsection (e) more than two years after the completion date

hearing evaluation, and habilitative or rehabilitative procedures with

of the internship, the applicant shall repeat the thirty-six (36) weeks

individuals who have a hearing impairment.

(2) A maximum of six academic semester credit hours
associated with clinical experience and a maximum of six academic
semester credit hours associated with a thesis or dissertation may
be counted toward the thirty-six (36) hours but not in lieu of the
requirements of paragraphs (1)(B) and (1)(C).

(3) A quarter hour of academic credit shall be considered
as two-thirds of a semester credit hour.

(4) An applicant who possesses a master's degree with a
major in audiology and is pursuing a license in speech-language pathol-
ogy may apply if, the department has an original transcript showing
completion of a master's degree with a major in audiology on file and

supervised internship before applying for the speech-language pathol-
ogy license. The applicant shall obtain the intern license as required by
§111.40, prior to repeating the internship. The applicant may appeal to
the executive director for waiver of the requirement to repeat the in-
ternship.

$111.35.  Speech-Language Pathology License--Application and Eli-
gibility Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on current de-
partment-approved forms.

(b) An applicant for a speech-language pathology license must
submit the following required documentation:

a letter from the program director or designee of the college or uni-
versity stating that the individual completed enough hours to establish
a graduate level major in speech-language pathology and would meet
the academic and clinical experience requirements for a license as a
speech-language pathologist.

(5) An applicant who graduated from a college or univer-
sity not accredited by the ASHA Council on Academic Accreditation
shall submit an original signed letter from ASHA stating the Council
for Clinical Certification accepted the course work and clinical experi-

(1) a completed application on a department-approved

form;

(2) anoriginal or certified copy of the transcript(s) showing
the conferred degree of all relevant course work which also verifies that
the applicant possesses a minimum of a master's degree with a major
in one of the areas of communicative sciences or disorders;

(3) if the applicant graduated from a college or university
with a program not accredited by the ASHA Council on Academic Ac-

ence. The applicant shall bear all expenses incurred during the proce-

creditation, an original signed letter from ASHA stating the Council

dure.

(c) Clinical Work. An applicant shall complete at least twenty-
five (25) clock hours of supervised observation before completing the
minimum of the following hours of supervised clinical direct client

for Clinical Certification accepted the course work and clinical experi-
ence;

(4) if not previously submitted when applying for an in-
tern's license, a Course Work and Clinical Experience Form completed

contact, which may be referred to as clinical practicum, with individ-

by the program director or designee of the college or university at-

uals who present a variety of communication disorders within an edu-

tended which verifies the applicant has met the requirements estab-

cational institution or in one of its cooperating programs:

(1) 275 clock hours if the master's degree was earned prior
to November 10, 1993; or

(2) 350 clock hours if the master's degree was earned be-
tween November 10, 1993 and December 31, 2004; or

(3) 400 clock hours if the master's degree was earned on or
after January 1, 2005.

(d) Supervised Professional Experience. An applicant must
have completed supervised professional experience in which clinical
work has been accomplished in speech-language pathology as set out

in §111.40.

(1) An individual shall be licensed under §111.40, prior to
the beginning of the supervised professional experience.

lished in §111.30(b) - (c);

(5) aReport of Completed Speech-Language Pathology In-
ternship Form completed by the applicant's department-approved su-
pervisor and signed by both the applicant and the department-approved

(6) ifthe internship was completed out-of-state, the follow-
ing documents regarding the supervisor must be submitted:

(A) a copy of the supervisor's diploma or transcript
showing a master's degree in one of the areas of communicative
sciences or disorders; and

(B) one of the following:

(i) _if that state requires licensure, a copy of the su-
pervisor's valid license to practice in that state; or
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(ii) _if that state does not require licensure, an origi-
nal letter from ASHA stating the supervisor held the Certificate of Clin-

(1) submit a completed renewal application on a depart-
ment-approved form;

ical Competence when the applicant completed the internship;

(7) a Praxis Exam Score Report showing the applicant
passed the examination described in §111.21;

(8) proof of successfully completing the Texas Jurispru-
dence Examination under §111.23; and

(9) the initial application fee required under §111.160.

(c) An applicant for a speech-language pathology license must
submit a completed legible set of fingerprints, on a department-ap-
proved form, to the Department of Public Safety for the purpose of
obtaining criminal history record information. An applicant must suc-
cessfully pass a criminal history background check.

(d) Waiver of Clinical Experience and Examination Require-
ments. An applicant who currently holds the ASHA Certificate of Clin-

(2) successfully pass a criminal history background check;

(3) complete 20 hours of continuing education as required

under §111.130;

(4) comply with the continuing education audit process de-
scribed under §111.132, if selected for an audit; and

(5) submit the license renewal fee required under §111.160.

(d) The department may deny the renewal of the license pur-
suant to Texas Occupations Code §401.451.

(e) Ifall conditions required for renewal are met prior to expi-
ration, the department shall issue a renewed license.

(f) A person whose license has expired may late renew the
license in accordance with the procedures set out under §60.31 and

ical Competence may submit official documentation from ASHA of the

§60.83 of this title.

Certificate of Clinical Competence as evidence that the applicant meets
the clinical experience and examination requirements as set out in the
Act and this subchapter for a speech-language pathology license. Such
an applicant must submit:

(1) an original or certified copy of a signed letter from
ASHA, which verifies the applicant currently holds the Certificate of
Clinical Competence in the area of speech-language pathology;

(2) anoriginal or certified copy of the transcript(s) showing
the conferred degree of all relevant course work which also verifies that
the applicant possesses a minimum of a master's degree with a major in
one of the areas of communicative sciences or disorders; however, an
applicant whose transcript is in a language other than English shall sub-
mit an original evaluation form from an approved credentialing agency;
and

(3) the required documents and fees under subsection
(b)(1), (8) and (9) and subsection (c).

(e) An applicant must complete all licensing requirements
within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and
all required materials in addition to paying a new application fee.

§111.36. Speech-Language Pathology License--Issuing License.

(a) The department will issue an applicant, whose application
has been approved, a license containing the licensee's name, license
number, and expiration date.

(b) A speech-language pathology license issued by the depart-
ment remains the property of the department.

(c) The department will issue a duplicate license upon written
request using a department-approved form or in a manner prescribed
by the department and payment of the duplicate/replacement fee under

§111.160.

§$111.37.  Speech-Language Pathology License--License Terms, Re-
newals.

(a) A speech-language pathology license is valid for two years
from the date of issuance and may be renewed biennially.

(b) A licensee is responsible for submitting all required docu-
mentation and information and paying the renewal application fee prior
to the expiration date of the license.

(c) To renew a speech-language pathology license, a licensee
must:

(g) A person whose license has expired may not practice or
engage in speech-language pathology.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505937

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179
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SUBCHAPTER E. REQUIREMENTS FOR
INTERN IN SPEECH-LANGUAGE PATHOLOGY
LICENSE

16 TAC §§111.40, 111.45 - 111.47

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§$111.40.  Intern in Speech-Language Pathology License--Licensing
and Internship Requirements.

(a) An individual shall not practice as an intern in speech-lan-
guage pathology without a current license issued by the department.
An applicant for an intern in speech-language pathology license must
meet the requirements under the Act and this section.

(b) Education. The graduate degree shall be completed at a
college or university which has a program accredited by a national ac-
crediting organization that is approved by the department and recog-
nized by the United States Secretary of Education under the Higher
Education Act of 1965 (20 U.S.C. §1001, et seq.).
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(1) Original or certified copies of the transcripts showing

the program director or designee verifying the applicant has met all aca-

the conferred degree shall verify the applicant completed the following:

demic course work, clinical experience requirements, and completed a

(A) atleast thirty-six (36) semester credit hours shall be
in professional course work acceptable toward a graduate degree;

(B) at least twenty-four (24) semester credit hours
acceptable toward a graduate degree shall be earned in the area of
speech-language pathology including normal development and use of
speech, language, and hearing; prevention evaluation, habilitation, and
rehabilitation of speech, language, and hearing disorders; and related
fields that augment the work of clinical practitioners of speech-lan-

guage pathology; and

(C) for applications filed before January 1, 2015, six
semester credit hours shall be earned in the area of hearing disorders,
hearing evaluation, and habilitative or rehabilitative procedures with
individuals who have a hearing impairment.

(2) A maximum of six academic semester credit hours

thesis or passed a comprehensive examination, if required, and is await-
ing the date of next graduation for the degree to be conferred.

() An applicant whose master's degree is received at a col-
lege or university accredited by the ASHA Council on Academic Ac-
creditation will receive automatic approval of the course work and
clinical experience if the program director or designee verifies that
all requirements have been met and review of the transcript shows
that the applicant has successfully completed at least twenty-four (24)
semester credit hours acceptable toward a graduate degree in the area
of speech-language pathology.

(g) Intern Plan and Agreement of Supervision. A Speech-Lan-
guage Pathology Intern Plan and Agreement of Supervision Form shall
be submitted in a manner prescribed by the department and completed
by both the applicant and the licensed speech-language pathologist who
agrees to assume responsibility for all services provided by the intern

associated with clinical experience and a maximum of six academic

in speech-language pathology. The proposed department-approved su-

semester credit hours associated with a thesis or dissertation may

pervisor must meet the requirements set out in the Act and §111.154.

be counted toward the thirty-six (36) hours but not in lieu of the
requirements of paragraphs (1)(B) and (1)(C).

(3) A quarter hour of academic credit shall be considered

(1) Approval from the department shall be required prior
to practice by the intern in speech-language pathology. The Speech-
Language Pathology Intern Plan and Agreement of Supervision Form

as two-thirds of a semester credit hour.

(4) An applicant who possesses a master's degree with a
major in audiology and is pursuing a license in speech-language pathol-
ogy may apply if the department has an original transcript showing
completion of a master's degree with a major in audiology on file and
a letter from the program director or designee of the college or uni-
versity stating that the individual completed enough hours to establish
a graduate level major in speech-language pathology and would meet
the academic and clinical experience requirements for a license as a
speech-language pathologist.

(5) An applicant who graduated from a college or univer-
sity not accredited by the ASHA Council on Academic Accreditation
shall submit an original signed letter from ASHA stating the Council
for Clinical Certification accepted the course work and clinical experi-
ence. The applicant shall bear all expenses incurred during the proce-
dure.

(c) Clinical Work. An applicant shall complete at least twenty-
five (25) clock hours of supervised observation before completing the
minimum of the following hours of supervised clinical direct client
contact, which may be referred to as clinical practicum, with individ-
uals who present a variety of communication disorders within an edu-
cational institution or in one of its cooperating programs:

(1) 275 clock hours if the master's degree was earned prior
to November 10, 1993; or

(2) 350 clock hours if the master's degree was earned be-

shall be submitted upon:

(A) application for a license;

(B) license renewal,

(C) changes in supervision; and

(D) the addition of other proposed department-ap-
proved supervisors.

(2) In the event more than one licensed speech-language
pathologist agrees to supervise the intern in speech-language pathol-
ogy, each proposed department-approved supervisor must submit
a signed Speech-Language Pathology Intern Plan and Agreement
of Supervision Form which shall also identify all proposed depart-
ment-approved supervisors.

(3) Inthe event the department-approved supervisor ceases
supervision of the intern in speech-language pathology, the intern shall
stop practicing immediately. The department shall hold the depart-
ment-approved supervisor responsible for the practice of the intern in
speech-language pathology until the department-approved supervisor
notifies the department, in writing, of the change in supervision.

(4) Should the intern in speech-language pathology prac-
tice without approval from the department, disciplinary action may be
initiated against the intern in speech-language pathology. If the de-
partment-approved supervisor had knowledge of this violation, disci-
plinary action against the department-approved supervisor may also be
initiated.

tween November 10, 1993 and December 31, 2004; or

(3) 400 clock hours if the master's degree was earned on or
after January 1, 2005.

(d) In the event the course work and clinical experience set

(h) Internship Requirements. The internship shall:

(1) begin within four years after the academic and clinical
experience requirements as required by subsections (b) and (c) have
been met;

out in subsections (b) - (c), were earned more than ten (10) years be-
fore the date of application for the intern license, the applicant shall
submit proof of current knowledge of the practice of speech-language

pathology.
(e) Anapplicant who successfully completed all education and

clinical requirements under this section, but who has not had the degree
officially conferred may be licensed as an intern in order to begin the

(2) be completed within a maximum period of forty-right
(48) months once initiated;

(3) be successfully completed after no more than two at-
tempts;

(4) consist of thirty-six (36) weeks of full-time supervised
professional experience (thirty-five (35) hours per week) totaling a

supervised professional experience but shall submit verification from

minimum of 1,260 hours, or its part-time equivalent, of supervised
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professional experience in which clinical work has been accomplished

for the portion of the internship completed under the department-ap-

in speech-language pathology. Professional experience of less than

proved supervisor's supervision. This must be submitted within thirty

five hours per week cannot be used to meet the supervised professional

(30) days of the date the supervision ended.

experience.

(5) involve primarily clinical activities such as assessment,

(3) Ifthe intern changes his or her employer but the depart-
ment-approved supervisor and the number of hours employed per week

diagnosis, evaluation, screening, treatment, report writing, fam-

remain the same, the department-approved supervisor shall notify the

ily/client consultation, and/or counseling related to the management

department in a manner prescribed by the department of the new lo-

process of individuals who exhibit communication disabilities;

(6) Dbe divided into three segments with no fewer than
thirty-six (36) clock hours of supervisory activities to include:

(A) six hours of in person observations per segment by
the department-approved supervisor(s) of the intern's direct client con-
tact at the worksite in which the intern provides screening, evaluation,

cation. This must be submitted within thirty (30) days of the date the
change occurred.

(m) In any professional context the licensee must indicate the
licensee's status as a speech-language pathology intern.

(n) Ifthe intern wishes to continue to practice after the comple-
tion of the supervised professional experience as defined in subsection

assessment, habilitation, and rehabilitation; and

(B) six hours of other monitoring activities per segment
with the department-approved supervisor(s) which may include corre-

(h), the intern shall apply for either:

(1) aspeech-language pathology license under Subchapter
D, if the intern passed the examination referenced in §111.21; or

spondence, review of videotapes, evaluation of written reports, phone
conferences with the intern, evaluations by professional colleagues; or

(C) an alternative plan as approved by the department.

(i) Extension Request. An applicant who does not meet the

(2) atemporary certificate of registration under Subchapter
G if the intern has not passed the examination referenced in §111.21.

(o) Ifthe intern holds a valid license, the intern may continue
to practice under supervision for up to thirty (30) days after the depart-

time frames defined in subsection (h)(1) and (2), shall request an ex-

ment receives the Report of Completed Internship Form.

tension, in writing, explaining the reason for the request. The request
must be signed by both the intern and the department-approved super-
visor in a manner prescribed by the department. Evaluation of the in-
tern's progress of performance from all department-approved supervi-
sors must accompany the request. Intern plans and supervisory eval-
uations for any completed segments must be submitted in a manner

(p) A licensed intern shall not use "SLP-CFY" or "SLP-CF"
as indicators for their credentials. Licensees shall use "Intern SLP" or
"SLP Intern" to shorten their professional title.

(qQ) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms

prescribed by the department. The department shall determine if the

for the monitoring and reporting of the supervision requirements.

internship:
(1) should be revised or extended; and

(2) whether additional course work, continuing profes-
sional education hours, or passing the examination referenced in

$111.45.  Intern in Speech-Language Pathology License--Application
and Eligibility Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

§111.21 is required.

(j) An intern, who is employed full-time as defined by subsec-
tion (h)(4), and wishes to practice at an additional site, shall notify the

approved forms.

(b) An applicant for an intern in speech-language pathology
license must submit the following required documentation:

department in a manner prescribed by the department.

(k) Evaluations. During each segment of the internship, each

(1) a completed application on a department-approved

form;

department-approved supervisor shall conduct a formal evaluation of
the intern's progress in the development of professional skills. Doc-
umentation of this evaluation shall be maintained by both parties for
three years or until the speech-language pathology license is granted.
A copy of this documentation shall be submitted to the department upon

request.

(1) Changes. Prior to implementing changes in the internship,
approval from the department is required.

(1) If the intern changes his or her department-approved

(2) anoriginal or certified copy of the transcript(s) showing
the conferred degree of all relevant course work which also verifies that
the applicant possesses a minimum of a master's degree with a major
in one of the areas of communicative sciences or disorders;

(3) if the applicant graduated from a college or university
with a program not accredited by the ASHA Council on Academic Ac-
creditation, an original signed letter from ASHA stating the Council
for Clinical Certification accepted the course work and clinical experi-
ence;

supervisor or adds additional department-approved supervisors, a cur-
rent Intern Plan and Agreement of Supervision Form shall be submitted
by the new proposed department-approved supervisor and approved by
the department before the intern may resume practice. The Report of
Completed Internship Form or information shall be completed by the
past department-approved supervisor and intern and submitted to the
department upon completion of that portion of the internship. It is the
decision of the department-approved supervisor to determine whether

(4) ifthe graduate degree has not been officially conferred,
an original or certified copy of transcript(s) and verification from the
university attended verifying the applicant successfully completed all
requirements for the graduate degree, and is only awaiting the date of
next graduation for the degree to be conferred;

(5) a Course Work and Clinical Experience Form com-
pleted by the university program director or designee of the college or

the internship is acceptable. The department shall review the form and

university attended which verifies the applicant has met the require-

inform the intern of the results.

(2) Each department-approved supervisor who ceases su-
pervising an intern shall submit a Report of Completed Internship Form

ments established in §111.40(b) - (c);

(6) an Intern Plan and Agreement of Supervision Form
completed by the proposed department-approved supervisor and
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signed by both the applicant and the proposed department-approved
supervisor;

(7) proof of successfully completing the Texas Jurispru-
dence Examination under §111.23; and

(8) the initial application fee required under §111.160.

(c) An applicant for an intern in speech-language pathology
license must submit a completed legible set of fingerprints, on a form
prescribed by the department, to the Department of Public Safety for
the purpose of obtaining criminal history record information. An ap-
plicant must successfully pass a criminal history background check.

(d) An applicant must complete all licensing requirements
within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and
all required materials in addition to paying a new application fee.

§111.46. Intern in Speech-Language Pathology License--Issuing Li-
cense.

(a) The department will issue an applicant, whose application
has been approved, a license containing the licensee's name, license
number, and expiration date.

(b) An intern in speech-language pathology license issued by
the department remains the property of the department.

(c) The department will issue a duplicate license upon written
request using a department-approved form or in a manner prescribed
by the department and payment of the duplicate/replacement fee under

§111.160.

$111.47. Intern in Speech-Language Pathology License--License
Terms; Renewals.

(a) Anintern in speech-language pathology license is valid for
one year from the date of issuance and may be renewed annually.

(b) A licensee is responsible for submitting all required docu-
mentation and information and paying the renewal application fee prior
to the expiration date of the license.

(c) To renew an intern in speech-language pathology license,
a licensee must:

(1) submit a completed renewal application on a depart-
ment-approved form;

(2) successfully pass a criminal history background check;

(f) A person whose license has expired may late renew the
license in accordance with the procedures set out under §60.31 and

§60.83 of this title.

(g) A person whose license has expired may not practice or
engage in speech-language pathology.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505938

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179
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SUBCHAPTER F. REQUIREMENTS FOR
ASSISTANT IN SPEECH-LANGUAGE
PATHOLOGY LICENSE

16 TAC §§111.50, 111.55 - 111.57

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.50. Assistant in Speech-Language Pathology License--Licens-

ing Requirements.

(a) An individual shall not practice as an assistant in speech-
language pathology without a current license issued by the depart-
ment. An applicant for an assistant in speech-language pathology li-
cense must meet the requirement under the Act and this section. The
applicant must meet the following requirements:

(3) complete ten (10) hours of continuing education as re-
quired under §111.130;

(4) comply with the continuing education audit process de-
scribed under §111.132, if selected for an audit;

(5) submit an evaluation of the intern's progress or perfor-
mance from all department-approved supervisors and any intern plans
and supervisory evaluations for completed segments;

(6) submit an Intern Plan and Agreement of Supervision
Form for the intern's upcoming experience unless the intern is currently

(1) possess a baccalaureate degree with an emphasis in
communicative sciences or disorders;

(2) have acquired at least twenty-four (24) semester hours
in speech-language pathology and/or audiology with a grade of "C" or
above with the following conditions:

(A) at least 18 of the 24 semester hours must be in
speech-language pathology;

(B) at least three of the 24 semester hours must be in
language disorders;

not practicing. In that event, the intern shall provide an explanation of
the reason for not practicing; and

(7) submit the license renewal fee required under §111.160.

(d) The department may deny the renewal of the license pur-

(C) at least three of the 24 semester hours must be in
speech disorders; and

(D) the 24 semester hours excludes clinical experience
and course work such as special education, deaf education, or sign lan-

suant to Texas Occupations Code §401.451.

(e) Ifall conditions required for renewal are met prior to expi-
ration, the department shall issue a renewed license.

guage; and

(3) have earned no fewer than twenty-five (25) hours of
clinical observation in the area of speech-language pathology and
twenty-five (25) hours of clinical assisting experience in the area of

PROPOSED RULES
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speech-language pathology obtained within an educational institution
or in one of its cooperating programs or under the direct supervision at

(3) The Clinical Deficiency Plan shall be completed within
sixty (60) days of the issue date of the assistant's license or the licensed

their place of employment.

(b) The baccalaureate degree shall be completed at a college
or university which has a program accredited by the ASHA Council

assistant must submit a new plan.

(4) Immediately upon completion of the Clinical Defi-
ciency Plan, the licensed speech-language pathologist identified in the

on Academic Accreditation or holds accreditation or candidacy status

plan shall submit:

from a recognized regional accrediting agency.

(1) Original or certified copy of the transcripts showing the

(A) asupervision log that verifies the specific times and
dates in which the hours were acquired with a brief description of the

conferred degree shall be submitted and reviewed as follows:

(A) only course work earned within the past ten (10)
years with a grade of "C" or above is acceptable;

(B) a quarter hour of academic credit shall be consid-
ered as two-thirds of a semester credit hour; and

(C) academic courses, the titles of which are not self-
explanatory, shall be substantiated through course descriptions in offi-
cial school catalogs or bulletins or by other official means.

(2) In the event the course work and clinical experience set
out in subsection (a), were earned more than ten (10) years before the
date of application for the assistant license, the applicant shall submit
proof of current knowledge of the practice of speech-language pathol-
ogy to be evaluated by the department.

(c) An applicant who possesses a baccalaureate degree with a
major that is not in communicative sciences or disorders may qualify
for the assistant license. The department shall evaluate transcripts on a
case-by-case basis to ensure equivalent academic preparation, and shall
determine if the applicant satisfactorily completed twenty-four (24)

training conducted during each session;

(B) a rating scale of the licensed assistant's perfor-
mance; and

(C) a statement or information that the licensed assis-
tant successfully completed the clinical observation and clinical assist-
ing experience under his or her 100% direct, in person supervision.
This statement shall specify the number of hours completed and verify
completion of the training identified in the Clinical Deficiency Plan.

(5) Department staff shall evaluate the documentation re-
quired in paragraph (4) and inform the licensed assistant and licensed
speech-language pathologist who provided the training if acceptable.

(6) A licensed assistant may continue to practice under
100% direct, in person supervision of the licensed speech-language
pathologist who provided the licensed assistant with the training while
the department evaluates the documentation identified in paragraph

).

(7) In the event another licensed speech-language patholo-
gist shall supervise the licensed assistant after completion of the Clini-

semester credit hours in communicative sciences or disorders, which

cal Deficiency Plan, a Supervisory Responsibility Statement Form shall

may include some leveling hours.

(d) Degrees and/or course work received at foreign universi-
ties shall be acceptable only if such course work and clinical practicum
hours may be verified as meeting the requirements of subsection (a).
The applicant must bear all expenses incurred during the procedure.
The department shall evaluate the documentation, which shall include

be submitted to the department seeking approval for the change in su-
pervision. Ifthe documentation required by paragraph (4), has not been
received and approved by the department, approval for the change in
supervision shall not be granted.

(f) A Supervisory Responsibility Statement Form shall be
completed and signed by both the applicant and the proposed depart-

an original transcript and an original report from a credential evalua-

ment-approved supervisor who agrees to assume responsibility for all

tion services agency acceptable to the department.

(e) An applicant who has not acquired the twenty-five (25)
hours of clinical observation and twenty-five (25) hours of clinical ex-
perience referenced in subsection (a)(3), shall not meet the minimum
qualifications for the assistant license. These hours must be obtained

services provided by the licensed assistant or submitted in a manner
prescribed by the department. The proposed department-approved
supervisor must meet the requirements set out in the Actand §111.154.

(1) Approval from the department shall be required prior
to practice by the licensed assistant. The Supervisor Responsibility

through an accredited college or university, or through a Clinical De-

Statement Form shall be submitted upon:

ficiency Plan. In order to acquire these hours, the applicant shall first
obtain the assistant license by submitting the forms, fees, and docu-
mentation referenced in §111.55 and include the prescribed Clinical
Deficiency Plan to acquire the clinical observation and clinical assist-
ing experience hours lacking.

(1) The licensed speech-language pathologist who will
provide the applicant with the training to acquire these hours must
meet the requirements set out in the Act and §111.154 and shall submit:

(A) the Supervisory Responsibility Statement Form;

and

(B) the prescribed Clinical Deficiency Plan.

(2) The department shall evaluate the documentation and
fees submitted to determine if the assistant license shall be issued. Ad-
ditional information or revisions may be required before approval is

granted.

(A) application for an assistant license;

(B) license renewal when there is a change in supervi-

sor;

(C) other changes in supervision; and

(D) the addition of other department-approved supervi-

SOrsS.

(2) In the event more than one licensed speech-language
pathologist agrees to supervise the licensed assistant, each licensed
speech-language pathologist department-approved supervisor shall be
identified on the Supervisor Responsibility Statement Form, and meet
the minimum requirement of supervision as referenced in subsection
(g)(4). The licensed assistant shall only provide services for the
caseload of the licensed speech-language pathologist department-ap-
proved supervisors.

(3) A licensed assistant may renew the license if there is a
change in supervision, but may not practice until a new Supervisory
Responsibility Statement Form is approved.
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(4) In the event the licensed speech-language pathologist
department-approved supervisor ceases supervision of the licensed as-

(1) The licensed speech-language pathologist department-
approved supervisor need not be present when the licensed assistant

sistant, the licensed speech-language pathologist department-approved

is completing the assigned tasks; however, the licensed speech-lan-

supervisor shall notify the department, in writing, and shall inform the

guage pathologist department-approved supervisor shall document all

licensed assistant to stop practicing immediately. The department shall

services provided and the supervision of the licensed assistant.

hold the licensed department-approved supervisor responsible for the
practice of the licensed assistant until written notification has been re-
ceived by the department.

(5) Should the licensed assistant practice without approval

(2) The licensed speech-language pathologist depart-
ment-approved supervisor shall keep job descriptions and performance
records of the licensed assistant. Records shall be current and made
available upon request to the department.

from the department, disciplinary action may be initiated against
the licensed assistant. If the licensed speech-language pathologist
department-approved supervisor had knowledge of this violation,
disciplinary action against the licensed speech-language pathologist
department-approved supervisor may also be initiated.

(g) A licensed speech-language pathologist department-ap-
proved supervisor shall assign duties and provide appropriate
supervision to the licensed assistant.

(1) Initial contacts directly with the client shall be
conducted by the licensed speech-language pathologist department-ap-

proved supervisor.

(2) Following the initial contact, the licensed speech-lan-
guage pathologist department-approved supervisor shall determine
whether the licensed assistant has the competence to perform specific
duties before delegating tasks.

(3) The licensed speech-language pathologist department-
approved supervisor shall provide a minimum of eight (8) hours per

(3) The licensed speech-language pathologist department-
approved supervisor of the licensed assistant shall:

(A) in writing, determine the skills and assigned tasks
the licensed assistant is able to carry out within the licensed assistant's
scope of practice. This document must be agreed upon by the licensed
assistant and the licensed speech-language pathologist department-ap-
proved supervisor;

(B) notify the client or client's legal guardian(s) that ser-
vices will be provided by a licensed assistant;

(C) develop the client's treatment program in all settings
and review them with the licensed assistant who will provide the ser-
vice; and

(D) maintain responsibility for the services provided by
the licensed assistant.

(4) The licensed assistant may execute specific compo-
nents of the clinical speech, language, and/or hearing program if the

month of supervision, at least four (4) hours of which are direct, and at

licensed speech-language pathologist department-approved supervisor

least one (1) hour of which is in person and onsite supervision where

determines that the licensed assistant has received the training and has

the licensed assistant is providing the therapy. This paragraph applies

the skill to accomplish that task, and the licensed speech-language

whether the licensed assistant's practice is employed full- or part-time.

pathologist department-approved supervisor provides sufficient super-

For the purposes of this paragraph the telehealth and telepractice pro-

vision to ensure appropriate completion of the task assigned to the

visions allowed by §§111.212 - 111.214, may be used for up to seven

licensed assistant.

(7) hours of supervision. When determining the amount and type of su-
pervision, the department-approved supervisor must consider the skill
and experience of the licensed assistant as well as the services to be
provided. The supervision hours established in this paragraph may be
exceeded as determined by the department-approved supervisor.

(4) Supervisory records shall be maintained for a period
of three years by the licensed speech-language pathologist that verify
regularly scheduled monitoring, assessment, and evaluation of the li-

(5) Examples of duties that a licensed speech-language
pathologist department-approved supervisor may assign to a licensed
assistant who has received appropriate training include the following:

(A) conduct or participate in speech, language, and/or
hearing screening;

(B) implement the treatment program or the individual
education plan (IEP) designed by the licensed speech-language pathol-

censed assistant's and client's performance. Such documentation may

ogist department-approved supervisor;

be requested by the department.

(A) A licensed assistant may not conduct an evaluation

(C) provide carry-over activities which are the thera-
peutically designed transfer of a newly acquired communication ability

which includes diagnostic testing and observation, test interpretation,

to other contexts and situations;

diagnosis, decision making, statement of severity or implication, case
selection or case load decisions.

(B) A licensed assistant may conduct assessments
which includes data collection, clinical observation and routine test
administration if the licensed assistant has been appropriately trained
and the assessments are conducted under the direction of the licensed
speech-language pathologist department-approved supervisor. A
licensed assistant may not conduct a test if the test developer has
specified that a graduate degreed examiner should conduct the test.

(h) Although the licensed speech-language pathologist depart-
ment-approved supervisor may delegate specific clinical tasks to a li-
censed assistant, the responsibility to the client for all services provided
cannot be delegated. The licensed speech-language pathologist depart-
ment-approved supervisor shall ensure that all services provided are in
compliance with this chapter.

(D) collect data;

(E) administer routine tests if the test developer does
not specify a graduate degreed examiner and the department-approved
supervisor has determined the licensed assistant is competent to per-
form the test;

(F) maintain clinical records;

(G) prepare clinical materials;

(H) participate with the licensed speech-language
pathologist department-approved supervisors' research projects, staff
development, public relations programs, or similar activities as des-
ignated and supervised by the licensed speech-language pathologist
department-approved supervisor;

(I) may write lesson plans based on the therapy program
developed by the licensed speech-language pathologist department-ap-
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proved supervisor. The lesson plans shall be reviewed and approved by
the licensed speech-language pathologist department-approved super-

(3) maintain undiminished responsibility for the services
provided and the actions of the licensed assistant.

visor; and

(J) must only work with assigned cases of the li-

(k) A licensed assistant may represent special education and
speech pathology at the ARD meetings with the following stipulations.

censed speech-language pathologist department-approved supervisor's
caseload.

(1) The licensed assistant shall not:

(1) conduct evaluations, even under supervision, since this
is a diagnostic and decision making activity;

(2) interpret results of routine tests;

(3) interpret observations or data into diagnostic state-
ments, clinical management strategies, or procedures;

(4) represent speech-language pathology at staff meetings

(1) The licensed assistant shall have written documenta-
tion of approval from the licensed, speech-language pathologist depart-
ment-approved supervisor.

(2) The licensed assistant shall have three years experience
as a licensed assistant in the school setting.

(3) The licensed assistant may attend, with written ap-
proval of the speech-language pathologist department-approved
supervisor, a student's annual review ARD meeting if the meeting
involves a student for whom the licensed assistant provides services.
If a licensed assistant attends a meeting as provided by this rule, the

or at an admission, review and dismissal (ARD), except as specified in

licensed speech-language pathologist department-approved supervisor

this section;

(5) attend staffing meeting or ARD without the licensed
assistant's supervising speech-language pathologist department-ap-
proved supervisor being present except as specified in this section;

(6) design or alter a treatment program or individual edu-

is not required to attend the meeting. A licensed speech-language
pathologist department-approved supervisor must attend an ARD
meeting if the purpose of the meeting is to develop a student's initial
IEP or if the meeting is to consider the student's dismissal, unless the
licensed speech-language pathologist department-approved supervisor
has submitted his or her recommendation in writing on or before the

cation plan (IEP);

(7) determine case selection;

(8) present written or oral reports of client information, ex-
cept as provided by this section;

(9) refer a client to other professionals or other agencies;

date of the meeting.

(4) The licensed assistant shall present IEP goals and
objectives that have been developed by the licensed speech-language
pathologist department-approved supervisor and reviewed with the
parent by the licensed speech-language pathologist department-ap-
proved supervisor.

(10) use any title which connotes the competency of a li-
censed speech-language pathologist;

(11) practice as an assistant in speech-language pathology
without a valid supervisory responsibility statement on file in the de-
partment;

(12) perform invasive procedures;

(13) screen or diagnose clients for feeding and swallowing
disorders;

(14) use a checklist or tabulated results of feeding or swal-
lowing evaluations;

(15) demonstrate swallowing strategies or precautions to

(5) The licensed assistant shall discontinue participation in
the ARD meeting, and contact the department-approved supervising
speech-language pathologist, when questions or changes arise regard-
ing the IEP document.

(1) In any professional context the licensee must indicate the
licensee status as a licensed speech-language pathology assistant.

(m) The department may audit a random sampling of licensed
assistants for compliance with this section and §111.154.

(1) The department shall notify a licensed assistant and li-
censed speech-language pathologist department-approved supervisor
in a manner prescribed by the department that the licensee has been
selected for an audit.

clients, family, or staff;

(16) provide client or family counseling;

(17) sign any formal document relating to the reimburse-
ment for or the provision of speech-language pathology services with-
out the licensed assistant's licensed speech-language pathologist de-
partment-approved supervisor's signature; or

(18) use "SLP-A" or "STA" as indicators for their creden-
tials. Licensees shall use "Assistant SLP" or "SLP Assistant" to shorten
their professional title.

(j) The licensed speech-language pathologist department-ap-
proved supervisor of the licensed assistant, prior to the ARD, shall:

(1) notify the parents of students with speech impairments
that services will be provided by a licensed assistant and that the li-
censed assistant will represent Speech Pathology at the ARD;

(2) develop the student's new IEP goals and objectives and

(2) Upon receipt of an audit notification, the licensed as-
sistant and the licensed speech-language pathologist department-ap-
proved supervisor, who agreed to accept responsibility for the services
provided by the licensed assistant, shall provide in a manner prescribed
by the department the requested proof of compliance to the department.

(3) Thelicensed assistant and the licensed speech-language
pathologist department-approved supervisor shall comply with the de-
partment's request for documentation and information concerning com-
pliance with the audit.

(n) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms
for the monitoring and reporting of the supervision requirements.

§111.55. Assistant in Speech-Language Pathology License--Applica-
tion and Eligibility Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

review them with the licensed assistant; and

approved forms.
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(b) An applicant for an assistant in speech-language pathology
license must submit the following required documentation:

(1) a completed application on a department-approved

form;

(2) a Supervisory Responsibility Statement Form com-
pleted by the licensed supervisor who agrees to accept responsibility

(3) complete twenty (20) hours of continuing education as
required under §111.30;

(4) comply with the continuing education audit process de-
scribed under §111.32, if selected for an audit;

(5) submit, in a manner prescribed by the department, a
Supervisory Responsibility Statement Form or information from each

for the services provided by the assistant and signed by both the appli-

department-approved supervisor providing the supervision unless the

cant and the proposed department-approved supervisor or submitted

assistant is currently not practicing or the department-approved super-

in a manner prescribed by the department;

(3) anoriginal or certified copy of the transcript(s) showing
the conferred degree of relevant course work which also verifies that the
applicant possesses a baccalaureate degree with an emphasis in speech-
language pathology and/or audiology;

(4) ifnot previously submitted, a Clinical Observation and
Clinical Experience Form completed by the university program direc-
tor or designee of the college or university training program verifying
the applicant completed the requirements set out in §111.50(a)(3);

(5) foran applicant who did not obtain the hours referenced
in paragraph (4), a Clinical Deficiency Plan Form to obtain the hours

lacking;

(6) proof of successfully completing the Texas Jurispru-
dence Examination under §111.23; and

(7) the initial application fee required under §111.160.

(c) Anapplicant for an assistant in speech-language pathology
license must submit a completed legible set of fingerprints, on a form
prescribed by the department, to the Department of Public Safety for
the purpose of obtaining criminal history record information. An ap-
plicant must successfully pass a criminal history background check.

(d) An applicant must complete all licensing requirements
within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and
all required materials in addition to paying a new application fee.

§111.56. Assistant in Speech-Language Pathology License--Issuing
License.

(a) The department will issue an applicant, whose application
has been approved, a license containing the licensee's name, license
number, and expiration date.

(b) An assistant in speech-language pathology license issued
by the department remains the property of the department.

(c) The department will issue a duplicate license upon written
request using a department-approved form or in a manner prescribed
by the department and payment of the duplicate/replacement fee under

§111.160.

§111.57.  Assistant in Speech-Language Pathology License--License
Terms; Renewals.

(a) An assistant in speech-language pathology license is valid
for two years from the date of issuance and may be renewed biennially.

(b) A licensee is responsible for submitting all required docu-
mentation and information and paying the renewal application fee prior
to the expiration date of the license.

(¢) To renew an assistant in speech-language pathology
license, a licensee must:

(1) submit a completed renewal application on a depart-

visor(s) has not changed; and

(6) submit the license renewal fee required under §111.160.

(d) The department may deny the renewal of the license pur-
suant to Texas Occupations Code §401.451.

(e) Ifall conditions required for renewal are met prior to expi-
ration, the department shall issue a renewed license.

() A person whose license has expired may late renew the
license in accordance with the procedures set out under §60.31 and

§60.83 of this title.

(g) A person whose license has expired may not practice or
engage in speech-language pathology.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505939

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER G. REQUIREMENTS
FOR TEMPORARY CERTIFICATE OF
REGISTRATION IN SPEECH-LANGUAGE
PATHOLOGY

16 TAC §§111.60, 111.65, 111.66

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.60. Temporary Certificate of Registration in Speech-Language
Pathology--Registration Requirements.

(a) Anindividual shall not practice as a temporary speech-lan-
guage pathologist without a current certificate of registration issued by
the department. An applicant for a temporary certificate of registration
in speech-language pathology shall meet the requirements of the Act

ment-approved form;

(2) successfully pass a criminal history background check;

and this section.
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(b) Education. The graduate degree shall be completed at a
college or university which has a program accredited by a national ac-

(1) An individual shall be licensed under §111.40, prior to
the beginning of the supervised professional experience.

crediting organization that is approved by the department and recog-
nized by the United States Secretary of Education under the Higher
Education Act of 1965 (20 U.S.C. §1001, et seq.).

(1) Original or certified copies of the transcripts showing
the conferred degree shall verify the applicant completed the following:

(A) atleast thirty-six (36) semester credit hours shall be
in professional course work acceptable toward a graduate degree;

(B) at least twenty-four (24) semester credit hours
acceptable toward a graduate degree shall be earned in the area of
speech-language pathology including normal development and use of
speech, language, and hearing; prevention evaluation, habilitation, and
rehabilitation of speech, language, and hearing disorders; and related
fields that augment the work of clinical practitioners of speech-lan-
guage pathology; and

(C) for applications filed before January 1, 2015, six
semester credit hours shall be earned in the area of hearing disorders,
hearing evaluation, and habilitative or rehabilitative procedures with
individuals who have hearing impairment.

(2) A maximum of six academic semester credit hours
associated with clinical experience and a maximum of six academic
semester credit hours associated with a thesis or dissertation may be
counted toward the 36 hours but not in lieu of the requirements of

(2) The supervisor of an individual who completed an in-
ternship in another state and met the requirements set out in §111.40
shall:

(A) Dbe licensed in that other state; or

(B) hold the ASHA Certificate of Clinical Competence
in speech-language pathology if the other state did not require licens-

ing.

(e) If issued, this certificate entitles an applicant approved
for examination as required by §111.21, to practice speech-language
pathology under the supervision of a department-approved speech-lan-
guage pathologist for a period of time ending eight weeks after the
next scheduled examination. During each eight week time period, no
fewer than four hours of direct in person supervision and four hours of
indirect supervising activities shall be completed.

(f) A temporary certificate of registration shall not be renewed.

(g) The department-approved supervisor and applicant shall
complete the Temporary Supervisory Form and submit it to the depart-
ment. The applicant shall not practice until the application is approved

by the department.

(h) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms

paragraphs (1)(B) and (1)(C).

(3) A quarter hour of academic credit shall be considered

for the monitoring and reporting of the supervision requirements.

§111.65.  Temporary Certificate of Registration in Speech-Language

as two-thirds of a semester credit hour.

(4) An applicant who possesses a master's degree with a
major in audiology and is pursuing a license in speech-language pathol-

Pathology--Application and Eligibility Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

ogy may apply if the department has an original transcript showing

approved forms.

completion of a master's degree with a major in audiology on file and
a letter from the program director or designee of the college or uni-
versity stating that the individual completed enough hours to establish
a graduate level major in speech-language pathology and would meet
the academic and clinical experience requirements for a license as a
speech-language pathologist.

(5) An applicant who graduated from a college or univer-
sity not accredited by the ASHA Council on Academic Accreditation

(b) An applicant for a temporary certificate of registration in
speech-language pathology must submit the following required docu-
mentation:

(1) a completed application on a department-approved

form;

(2) anoriginal or certified copy of the transcript(s) showing
the conferred degree of all relevant course work which also verifies that

shall submit an original signed letter from ASHA stating the Council

the applicant possesses a minimum of a master's degree with a major

for Clinical Certification accepted the course work and clinical experi-

in one of the areas of communication sciences and disorders;

ence. The applicant shall bear all expenses incurred during the proce-
dure.

(c) Clinical Work. An applicant shall complete at least twenty-

(3) if the applicant graduated from a college or university
with a program not accredited by the ASHA Council on Academic Ac-
creditation, an original signed letter from ASHA stating the Council

five (25) clock hours of supervised observation before completing the

for Clinical Certification accepted the course work and clinical experi-

minimum of the following hours of supervised clinical direct client

ence;

contact, which may be referred to as clinical practicum, with individ-
uals who present a variety of communication disorders within an edu-
cational institution or in one of its cooperating programs:

(1) 275 clock hours if the master's degree was earned prior

(4) a Course Work and Clinical Experience Form or infor-
mation completed by the university program director or designee of the
college or university attended which verifies the applicant has met the
requirements established in §111.60(b) - (c);

to November 10, 1993; or

(2) 350 clock hours if the master's degree was earned be-

(5) aReport of Completed Speech-Language Pathology In-
ternship Form or information completed by the applicant's department-

tween November 10, 1993 and December 31, 2004; or

(3) 400 clock hours if the master's degree was earned on or
after January 1, 2005.

(d) Supervised Professional Experience. An applicant must
have completed supervised professional experience in which clinical
work has been accomplished in speech-language pathology as set out

approved supervisor and signed by both the applicant and the depart-
ment-approved supervisor;

(6) if'the internship was completed out-of-state, the follow-
ing documents regarding the supervisor must be submitted:

(A) a copy of the supervisor's diploma or transcript
showing a master's degree in one of the areas of communicative

in §111.40.

sciences or disorders; and
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(B) one of the following:

(i) if that state requires licensure, a copy of the su-
pervisor's valid license to practice in that state; or

(ii) _if that state does not require licensure, an origi-
nal letter from ASHA stating the supervisor held the Certificate of Clin-
ical Competence when the applicant completed the internship;

(7) a Temporary Supervisory Form completed by the ap-
plicant's proposed department-approved supervisor and signed by both

the applicant and the proposed department-approved supervisor;

(8) the temporary certificate of registration fee required un-

der §111.160.

(c) An applicant must successfully pass a criminal history

background check.
(d) An applicant must complete all certificate of registration

requirements within one year from the date the application was sub-
mitted. After that year an applicant will be required to submit a new

application and all required materials in addition to paying a new ap-
plication fee.

§111.66. Temporary Certificate of Registration in Speech-Language

Pathology--Issuing Registration.

(a) The department will issue to an applicant whose applica-
tion has been approved, a temporary certificate of registration contain-
ing the registrant's name, registration number, and expiration date.

(b) The certificate of registration shall expire eight weeks after
the next scheduled examination as required by §111.21.

(c) The certificate of registration is non-renewable.

(d) A certificate of registration issued by the department re-

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§$111.70.  Audiology License--Licensing Requirements.

(a) An individual shall not practice as an audiologist without
a current license issued by the department. An applicant for the audi-
ology license shall meet the requirements set out in the Act and this
section.

(b) Education. The doctoral degree in audiology or a related
hearing science shall be completed at a college or university that has
a program accredited by a national accrediting organization that is ap-
proved by the department and recognized by the United States Secre-
tary of Education under the Higher Education Act of 1965 (20 U.S.C.

§1001 et seq.).

(c) An applicant who graduated from a college or university
program not accredited by a national accrediting organization that is
approved by the department and recognized by the United States Sec-
retary of Education under the Higher Education Act of 1965 (20 U.S.C.
§1001 et seq.) shall have the ASHA Council for Clinical Certification
evaluate the course work to determine whether the applicant qualified
for the Certificate of Clinical Competence. The applicant shall bear all
expenses incurred during the procedure.

(d) Examination. An applicant shall pass the examination ref-
erenced under §111.21, within the past 10 years from the date of the

application.

(e) An applicant who previously held the ASHA Certificate of
Clinical Competence or the ABA certification may have the certificate
reinstated and apply for licensure under §111.75(d).

$111.75.  Audiology License--Application and Eligibility Require-

mains the property of the department.

(e) The department will issue a duplicate certificate of regis-
tration upon written request using a department-approved form or in a
manner prescribed by the department and payment of the duplicate/re-
placement fee under §111.160.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505940

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢
SUBCHAPTER H. REQUIREMENTS FOR
AUDIOLOGY LICENSE

16 TAC §§111.70, 111.75 - 111.77

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

ments.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

approved forms.

(b) An applicant for an audiology license must submit the fol-
lowing required documentation:

(1) a completed application on a department-approved

form;

(2) anoriginal or certified copy of the transcript(s) showing
the conferred doctoral degree in audiology or a related hearing science;

(3) if the degree was not earned at an institution as de-
scribed in §111.70(b), official documentation from the ASHA Council
on Academic Accreditation that the conferred doctoral degree is ade-
quate for ASHA Certification or from the ABA that the conferred doc-
toral degree is adequate for ABA Certification;

(4) if not previously submitted when applying for an in-
tern's license, a Course Work and Clinical Experience Form completed
by the program director or designee of the college or university at-
tended which verifies the applicant has met the requirements under

§111.70(b) - (c);

(5) if the applicant currently holds an intern in audiology
license, a Report of Completed Audiology Internship Form completed
by the applicant's department-approved supervisor and signed by both
the applicant and the department-approved supervisor;

(6) ifthe internship was completed out-of-state, the follow-
ing documents regarding the supervisor must be submitted:
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(A) a copy of the supervisor's diploma or transcript
showing a master's or doctoral degree in communicative sciences or

(b) A licensee is responsible for submitting all required docu-
mentation and information and paying the renewal application fee prior

disorders; and

(B) one of the following:

(i) _if that state requires licensure, a copy of the su-
pervisor's valid license to practice in that state; or

(ii) _ if that state does not require licensure, an origi-
nal letter from ASHA stating the supervisor held the Certificate of Clin-
ical Competence when the applicant completed the internship;

(7) a Praxis Exam Score Report showing the applicant
passed the examination described in §111.21;

(8) proof of successfully completing the Texas Jurispru-
dence Examination under §111.23; and

(9) the initial application fee required under §111.160.

(c) An applicant for an audiology license must submit a com-
pleted legible set of fingerprints, on a form prescribed by the depart-
ment, to the Department of Public Safety for the purpose of obtaining
criminal history record information. An applicant must successfully
pass a criminal history background check.

(d) Waiver of Clinical Experience and Examination Require-
ments. An applicant who currently holds either the ASHA Certifi-
cate of Clinical Competence or the ABA Certification may submit offi-

to the expiration date of the license.

(c) To renew an audiology license, a licensee must:

(1) submit a completed renewal application on a depart-
ment-approved form;

(2) successfully pass a criminal history background check;

(3) complete 20 hours of continuing education as required

under §111.130;

(4) comply with the continuing education audit process de-
scribed under §111.132, if selected for an audit; and

(5) submit the license renewal fee required under §111.160.

(d) The department may deny the renewal of the license pur-
suant to Texas Occupations Code §401.451.

(e) Ifall conditions required for renewal are met prior to expi-
ration, the department shall issue a renewed license.

(f) A person whose license has expired may late renew the
license in accordance with the procedures set out under §60.31 and

§60.83 of this title.

(g) A person whose license has expired may not practice or
engage in audiology.

cial documentation from ASHA or ABA as evidence that the applicant
meets the clinical experience and examination requirements as set out
in the Act and this subchapter for an audiology license. Such an appli-
cant must submit:

(1) an original or certified copy of a signed letter from
ASHA or ABA which verifies the applicant currently holds the ASHA
Certificate of Clinical Competence or ABA Certification in the area of

audiology;

(2) anoriginal or certified copy of the transcript(s) showing
the conferred degree of all relevant course work which also verifies that
the applicant possesses a minimum of a doctoral degree in audiology or
a related hearing science; however, an applicant whose transcript is in
a language other than English shall submit an original evaluation form
from an approved credentialing agency; and

(3) the required documents and fees under subsections
(b)(1), (8) and (9) and subsection (c).

(¢) An applicant must complete all licensing requirements
within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and
all required materials in addition to paying a new application fee.

§111.76.  Audiology License--Issuing License.

(a) The department will issue an applicant, whose application
has been approved, a license containing the licensee's name, license
number, and expiration date.

(b) Anaudiology license issued by the department remains the
property of the department.

(¢) The department will issue a duplicate license upon written
request using a department-approved form or in a manner prescribed
by the department and payment of the duplicate/replacement fee under

§111.160.
$111.77.  Audiology License--License Terms; Renewals.

(a) An audiology license is valid for two years from the date
of issuance and may be renewed biennially.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505941

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER I. REQUIREMENTS FOR
INTERN IN AUDIOLOGY LICENSE
16 TAC §§111.80, 111.85 - 111.87

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.80. Intern in Audiology License--Licensing and Internship Re-

(a) An individual shall not practice as an intern in audiology
without a current license issued by the department. An applicant for
the intern in audiology license shall meet the requirements set out in
the Act and this section.

(b) Education. The doctoral degree in audiology or a related
hearing science shall be completed at a college or university that has
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a program accredited by a national accrediting organization that is ap-

ily/client consultation, and/or counseling related to the management

proved by the department and recognized by the United States Secre-

process of individuals.

tary of Education under the Higher Education Act of 1965 (20 U.S.C.
§1001 et seq.).

(c) An applicant who graduated from a college or university
program not accredited by a national accrediting organization that is
approved by the department and recognized by the United States Sec-
retary of Education under the Higher Education Act of 1965 (20 U.S.C.
§1001 et seq.) shall have the ASHA Council for Clinical Certification
evaluate the course work to determine whether the applicant qualified
for the Certificate of Clinical Competence. The applicant shall bear all
expenses incurred during the procedure.

(d) The applicant shall submit the department prescribed form

(g) Changes. Prior to implementing changes in the internship,
written approval from the department is required.

(1) If the intern in audiology changes his or her depart-
ment-approved supervisor or adds additional department-approved su-
pervisors, a current Intern Plan and Agreement of Supervision of An
Intern in Audiology Form shall be submitted by the new proposed su-
pervisor and approved by the department before the intern in audiology
may resume practice. A Report of Completed Internship of An Intern
in Audiology Form shall be completed by the previous department-ap-
proved supervisor and the intern in audiology and submitted to the de-
partment upon completion of that portion of the internship. It is the

signed by the university program director or designee verifying the ap-

decision of the department-approved supervisor to determine whether

plicant is enrolled in a professionally recognized accredited doctoral

the internship meets the department's requirements. The department

program as approved by the department.

(¢) Intern Plan and Agreement of Supervision. The depart-
ment prescribed Intern Plan and Agreement of Supervision for an In-

shall review the form and inform the intern in audiology of the results.

(2) A department-approved supervisor who ceases super-
vising an intern in audiology shall submit a Report of Completed In-

tern in Audiology Form shall be completed and signed in a manner

ternship of An Intern in Audiology Form or information for the portion

prescribed by the department by both the applicant and the licensed au-

of the internship completed under his or her supervision. This must be

diologist who agrees to assume responsibility for all services provided

submitted within 30 days of the date the supervision ended.

by the intern in audiology. The proposed department-approved super-
visor shall: hold a valid Texas license in audiology; possess a master's
degree or higher with a major in one of the areas of communicative sci-
ences or disorders, if the supervisor applied for the audiology license
before September 1, 2011, or possess a doctoral degree or higher in au-
diology or a related hearing science, if the supervisor applied for the
audiology license on or after September 1, 2011; and meet the require-
ments set out in the Act and §111.154.

(1) Written approval from the department shall be required
prior to practice by the intern in audiology. The Intern Plan and Agree-
ment of Supervision of An Intern in Audiology Form shall be submitted

upon:

(A) application for a license;

(B) license renewal;

(C) changes in supervision; and/or

(D) addition of other proposed department-approved

(3) If the intern in audiology changes his or her employer
but the department-approved supervisor and the number of hours em-
ployed per week remain the same, the department-approved supervisor
shall submit a signed statement or submit in a manner prescribed by the
department giving the name, address and phone number of the new lo-
cation. This must be submitted within thirty (30) days of the date the

change occurred.

(4) In any professional context the licensee must indicate
the licensee's status as an intern in audiology.

(h) The intern in audiology may continue to practice under su-
pervision if he or she holds a valid intern in audiology license while
awaiting the processing of the audiology license. If the intern in audi-
ology changes department-approved supervisors, the new department-
approved supervisor shall first submit the Intern Plan and Agreement
of Supervision of An Intern in Audiology Form or information and re-
ceive department approval before the intern in audiology may resume
practice.

Supervisors.
(2) In the event more than one licensed audiologist agrees

(1) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms

to supervise the intern in audiology, the department-approved supervi-

for the monitoring and reporting of the supervision requirements.

sor shall be identified and separate forms shall be submitted by each
department-approved supervisor.

(3) Inthe event the department-approved supervisor ceases
supervision of the intern, the intern in audiology shall stop practicing
immediately until a new supervisor is approved by the department.

(4) Should the intern in audiology practice without
approval from the department, disciplinary action shall be initi-
ated against the intern. If the department-approved supervisor had
knowledge of this violation, disciplinary action against the depart-
ment-approved supervisor shall also be initiated.

(f) Internship Requirements. The internship shall:

(1) consist of 1,600 hours of supervised clinical work as
defined in paragraph (2). The internship shall begin after completion
of all academic course work; and

(2) involve primarily clinical activities such as assessment,
diagnosis, evaluation, screening, treatment, report writing, fam-

§111.85. Internin Audiology License--Application and Eligibility Re-
quirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-
approved forms.

(b) Anapplicant for an intern in audiology license must submit
the following required documentation:

(1) a completed application on a department-approved

form;

(2) an original or certified copy of the most current tran-
script(s);

(3) aCourse Work and Clinical Experience Form for Audi-
ology Intern completed by the university program director or designee
of the college or university attended which verifies the applicant is en-
rolled in a professionally recognized accredited doctoral program as
approved by the department, and has completed all required academic
and clinical course work;
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(4) an Intern Plan and Agreement of Supervision Form
completed by the proposed department-approved supervisor and
signed by both the applicant and the proposed department-approved

supervisor;

(5) proof of successfully completing the Texas Jurispru-
dence Examination under §111.23; and

(6) the initial application fee required under §111.160.

(c) An applicant for an intern in audiology license must sub-
mit a completed legible set of fingerprints, on a form prescribed by
the department, to the Department of Public Safety for the purpose of
obtaining criminal history record information. An applicant must suc-
cessfully pass a criminal history background check.

(d) An applicant must complete all licensing requirements
within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and
all required materials in addition to paying a new application fee.

§111.86. Intern in Audiology License--Issuing License.

(a) The department will issue an applicant, whose application
has been approved, a license containing the licensee's name, license
number, and expiration date.

(b) An intern in audiology license issued by the department
remains the property of the department.

(c) The department will issue a duplicate license upon written
request using a department-approved form or in a manner prescribed
by the department and payment of the duplicate/replacement fee under

§111.160.

$§111.87.  Intern in Audiology License--License Terms; Renewals.

(a) An intern in audiology license is valid for one year from
the date of issuance and may be renewed annually.

(b) A licensee is responsible for submitting all required docu-
mentation and information and paying the renewal application fee prior
to the expiration date of the license.

(c) To renew an intern in audiology license, a licensee must:

(1) submit a completed renewal application on a depart-
ment-approved form;

(2) successfully pass a criminal history background check;

(3) submit an evaluation of the intern's progress or perfor-
mance from all department-approved supervisors and any intern plans
and supervisory evaluations for completed segments;

(4) submit an Intern Plan and Agreement of Supervision
Form for the intern's upcoming experience unless the intern is currently
not practicing. In that event, the intern shall provide an explanation of
the reason for not practicing; and

(5) submit the license renewal fee required under §111.160.

(d) The department may deny the renewal of the license pur-
suant to Texas Occupations Code §401.451.

(e) Ifall conditions required for renewal are met prior to expi-
ration, the department shall issue a renewed license.

(f) A person whose license has expired may late renew the
license in accordance with the procedures set out under §60.31 and

§60.83 of this title.

(g) A person whose license has expired may not practice or
engage in audiology.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505942

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: February 7, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER J. REQUIREMENTS FOR
ASSISTANT IN AUDIOLOGY LICENSE
16 TAC §§111.90, 111.95 - 111.97

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

$111.90.  Assistant in Audiology License--Licensing Requirements.

(a) Anindividual shall not practice as an assistant in audiology
without a current license issued by the department. An applicant for an
assistant in audiology license shall meet the requirements set out in the
Act and this section.

(b) An assistant in audiology shall meet the following require-
ments:

(1) reach the minimum age of 18 years old and possess a
high school diploma or equivalent;

(2) complete the approved 20-hour certification course
from the Council for Accreditation of Occupational Hearing Conser-
vation (CAOHC) and earn a passing score on the examination; and

(3) submit the department-prescribed Supervisory Respon-
sibility Statement for an Assistant in Audiology Form, that shall in-
clude:

(A) an agreement signed by both the licensed proposed
department-approved supervisor (who must meet the requirements set
out in the Act and §111.154) and the applicant, to enter into a supervi-
sory relationship, in which the proposed department-approved super-
visor agrees to assume responsibility for the applicant's activities, and
the applicant agrees to perform only those activities assigned by the
department-approved supervisor that are not prohibited under this sec-
tion; and

(B) aplan for a minimum of twenty-five (25) hours of
job-specific competency-based training to be carried out by the depart-
ment-approved supervisor. Until this training is complete, the licensed
assistant in audiology may practice only under direct supervision by
the department-approved supervisor.

(¢) Upon satisfactory completion of job-specific competency-
based training, the department-approved supervisor shall submit the
Report of Completed Training for an Assistant in Audiology Form on
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behalf of the licensed assistant in audiology. After the department ap-

sion. When determining the amount and type of supervision, the de-

proves the report, the licensed assistant may practice only in compli-

partment-approved supervisor must consider the skill and experience

ance with the supervision requirements under subsection (e)(3).

(d) The Supervisory Responsibility Statement for an Assistant
in Audiology Form must be completed and signed by both the appli-
cant and the licensed audiologist who agrees to assume responsibility
for all services provided by the licensed assistant in audiology. The

of the licensed assistant as well as the services to be provided. The
supervision hours established in this paragraph may be exceeded as
determined by the department-approved supervisor.

(4) Supervisory records shall be maintained by the licensed
audiologist department-approved supervisor for a period of three years

department-approved supervisor must meet the requirements set out in

which verify regularly scheduled monitoring, assessment, and evalu-

the Act and §111.154.

(1) Approval from the department shall be required prior
to practice by the licensed assistant in audiology. The Supervisory Re-
sponsibility Statement for an Assistant in Audiology Form shall be sub-

ation of the licensed assistant in audiology's and client's performance.
Such documentation may be requested by the department.

(A) A licensed assistant in audiology may conduct as-
sessments for the purpose of documenting patient's progress in aural

mitted upon:

(A) application for a license;

(B) license renewal;

(C) changes in supervision; and

(D) addition of other department-approved supervisors.

(2) In the event more than one licensed audiologist agrees

rehabilitation therapy. Such assessments are not diagnostic in nature
and include data collection and clinical observation, if the licensed as-
sistant in audiology has been appropriately trained and the assessments
are conducted under the direction of the licensed audiologist depart-
ment-approved supervisor.

(B) A licensed assistant in audiology may not conduct
an evaluation which includes diagnostic testing, diagnosis, decision
making, statement of severity or implication, case selection or case load

to supervise the licensed assistant in audiology, each licensed audiolo-

decisions.

gist shall be identified and a separate Supervisory Responsibility State-
ment for an Assistant in Audiology Form be submitted by each depart-
ment-approved supervisor in a manner prescribed by the department.

(3) Alicensed assistant in audiology may renew the license

() Although the licensed audiologist department-approved su-
pervisor may delegate specific clinical tasks to a licensed assistant, the
responsibility to the client for all services provided cannot be delegated.
The licensed audiologist department-approved supervisor shall ensure

but may not practice until a new Supervisory Responsibility Statement

that all services provided are in compliance with this chapter.

for an Assistant in Audiology Form is approved.

(4) Inthe event the department-approved supervisor ceases

(1) The licensed audiologist department-approved supervi-
sor need not be in direct supervision when the licensed assistant is com-

supervision of the licensed assistant in audiology, the licensed assistant

pleting the assigned tasks; however, the licensed audiologist depart-

in audiology shall stop practicing immediately.

(5) Should the licensed assistant in audiology practice
without approval from the department, disciplinary action shall
be initiated against the licensed assistant in audiology. If the de-

ment-approved supervisor shall document all services provided and the
supervision of the licensed assistant.

(2) Thelicensed audiologist department-approved supervi-
sor shall keep job descriptions and performance records. Records shall

partment-approved supervisor had knowledge of this violation,

be current and be made available upon request to the department.

disciplinary action against the department-approved supervisor shall
also be initiated.

(e) A licensed audiologist department-approved supervisor

(3) The licensed assistant may execute specific com-
ponents of the clinical hearing program if the licensed audiologist
department-approved supervisor determines that the licensed assistant

shall assign duties and provide appropriate supervision to the licensed

has received the training and has the skill to accomplish that task,

assistant in audiology.

(1) All diagnostic contacts shall be conducted by the li-
censed audiologist department-approved supervisor.

(2) Following the initial diagnostic contact, the licensed
audiologist department-approved supervisor shall determine whether
the licensed assistant in audiology has the competence to perform spe-
cific non-diagnostic and non-prohibited duties before delegating tasks
(as referenced in subsection (f)(4)).

(3) The licensed audiologist department-approved super-
visor shall be on-site at the licensed assistant in audiology's employ-
ment location for at least ten (10) hours per week, or forty (40) hours
per month, and provide at least one (1) hour per week or four (4)
hours per month of direct supervision, at the location where the as-
sistant is employed. However, the licensed audiologist department-ap-

and the licensed audiologist department-approved supervisor provides
sufficient supervision to ensure appropriate completion of the task
assigned to the licensed assistant.

(4) Examples of duties that a licensed audiologist depart-
ment-approved supervisor may assign to a licensed assistant who has
received appropriate training include the following:

(A) conduct or participate in, with the department-ap-
proved supervisor on-site, hearing screening including screening oto-
scopy, tympanometry, otoacoustic emissions procedures and pure tone
air conduction procedures, but may not diagnose hearing loss or disor-
ders of the auditory system, or make statements of severity or implica-
tion;

(B) assist the audiologist, who must be on-site, with
play audiometry, visual reinforcement audiometry, and tasks such as

proved supervisor shall be on-site and provide direct supervision for

picture-pointing speech audiometry;

the duties described under subsections (f)(4)(A) - (D). This paragraph
applies whether the licensed assistant in audiology is employed full-
or part-time. For the purposes of this paragraph, the telehealth and
telepractice provisions described under §111.215 may be used except
for duties described under subsections (f)(4)(A) - (D) where the depart-

(C) assist the audiologist, who must be on-site, in the
evaluation of difficult-to-test patients;

(D) assist the audiologist, who must be on-site, with
technical tasks for diagnostic evaluation such as preparing test rooms,

ment-approved supervisor must be on-site and provide direct supervi-

attaching electrodes, and preparing patients prior to procedures;
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(E) maintain clinical records;

(F) prepare clinical materials;

(G) participate with the department-approved supervi-
sor in research projects, staff development, public relations programs,

(M) design a treatment program;

(N) determine case selection;

(O) present written or oral reports of client information,
except to his or her department-approved supervisor;

or similar activities as designated and supervised by the department ap-
proved supervisor;

(H) maintain equipment by conducting biologic and
electroacoustic calibration of audiometric equipment, perform preven-
tative maintenance checks and safety checks of equipment;

(I) explain the proper care of hearing instruments and
assistive listening devices to patients;

(J) maintain hearing instruments including cleaning, re-
placing ear mold tubing, minor hearing instrument repairs, determining
need for repair, and performing biologic and electroacoustic checks of
hearing instruments;

(K) provide case history and/or self-assessment forms
and clarify questions on the forms to patients as needed;

(L) conduct basic record keeping and prepare paper-

(P) refer a client to other professionals or other agen-

cies;

(Q) use any title which connotes the competency of a
licensed audiologist; or

(R) practice as a licensed assistant in audiology without
a valid Supervisory Responsibility Statement for an Audiology Assis-
tant Form or information on file with the department.

(g) In any professional context the licensee must indicate the
licensee's status as a licensed audiology assistant.

(h) A licensed assistant in audiology may not engage in the
fitting, dispensing or sale of a hearing instrument; however, a licensed
assistant in audiology who is licensed under the Texas Occupations
Code, Chapter 402 may engage in activities as allowed by that law
and is not considered to be functioning under his or her assistant in

work for signature by the audiologist;

(M) coordinate ear mold and hearing instrument
records or repairs and other orders;

(N) attach hearing aids to computers and use software
to verify internal electroacoustic settings; and

(O) perform other non-diagnostic duties not prohibited
in paragraph (5), for which the assistant has been trained and demon-
strates appropriate skills, as assigned by the licensed audiologist de-
partment-approved supervisor.

(5) The licensed assistant shall not:

(A) conduct aural habilitation or rehabilitation activi-

audiology license when performing those activities.

(1) The department may audit a random sampling of licensed
assistants in audiology for compliance with this section and §111.154.

(1) The department shall notify a licensed assistant in au-
diology and the licensed audiologist department-approved supervisor
in a manner prescribed by the department that the licensee has been
selected for an audit.

(2) Upon receipt of an audit notification, the licensed assis-
tant in audiology and the licensed audiologist department-approved su-
pervisor, who agreed to accept responsibility for the services provided
by the licensed assistant in audiology, shall provide the requested proof
of compliance to the department in a manner prescribed by the depart-

ties or therapy;

(B) provide carry-over activities (therapeutically de-
signed transfer of a newly acquired communication ability to other

ment.

(3) The licensed assistant in audiology and the licensed au-
diologist department-approved supervisor shall comply with the de-

contexts and situations) for patients in aural rehabilitation therapy;

partment's request for documentation and information concerning com-

(C) collect data during aural rehabilitation therapy doc-
umenting progress and results of therapy;

(D) administer assessments during aural rehabilitation
therapy to assess therapeutic progress;

(E) conduct any audiological procedure that requires
decision-making or leads to a diagnosis, even under direct supervision;

(F) interpret results of procedures and evaluations, ex-
cept for screening tests;

(G) make diagnostic statements, or propose or develop
clinical management strategies;

(H) make ear impressions;

(I) cause any substance to enter the ear canal or place
any instrument or object in the ear canal for the purpose of removing
cerumen or debris;

(J) make any changes to the internal settings of a hear-
ing instrument manually or using computer software;

(K) represent audiology at staff meetings or on an ad-
mission, review and dismissal (ARD) committee;

(L) attend staffing meetings or ARD committee meet-
ings without the department-approved supervisor being present;

pliance with the audit.

(j) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms
for the monitoring and reporting of the supervision requirements.

$111.95.  Assistant in Audiology License--Application and Eligibility
Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-
approved forms.

(b) Anapplicant for an assistant in audiology license must sub-
mit the following required documentation:

(1) a completed application on a department-approved

form;

(2) a Supervisory Responsibility Statement Form or infor-
mation completed by the proposed department-approved supervisor
who agrees to accept responsibility for the services provided by the
assistant and signed by both the applicant and the proposed depart-
ment-approved supervisor or submitted in a manner prescribed by the

department;

(3) certification on the application that the applicant is at
least 18 years old;
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(4) high school diploma or equivalent;

(5) an original or certified copy of the Council for Accred-
itation of Occupational Hearing Conservation (CAOHC) certificate in-
dicating that the applicant has completed the required CAOHC training
and passed the required examination;

(6) proof of successfully completing the Texas Jurispru-
dence Examination under §111.23; and

(7) the initial application fee required under §111.160.

(c) Anapplicant for an assistant in audiology license must sub-
mit a completed legible set of fingerprints, on a form prescribed by
the department, to the Department of Public Safety for the purpose of
obtaining criminal history record information. An applicant must suc-
cessfully pass a criminal history background check.

(d) An applicant must complete all licensing requirements
within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and
all required materials in addition to paying a new application fee.

§$111.96.  Assistant in Audiology License--Issuing License.

(a) The department will issue an applicant, whose application
has been approved, a license containing the licensee's name, license
number, and expiration date.

(b) An assistant in audiology license issued by the department
remains the property of the department.

(c) The department will issue a duplicate license upon written
request using a department-approved form or in a manner prescribed
by the department and payment of the duplicate/replacement fee under

§111.160.

§111.97.  Audiology Assistant License--License Terms,; Renewals.

(a) Anassistant in audiology license is valid for two years from
the date of issuance and may be renewed biennially.

(b) A licensee is responsible for submitting all required docu-
mentation and information and paying the renewal application fee prior
to the expiration date of the license.

(c) Torenew an assistant in audiology license, a licensee must:

(g) A person whose license has expired may not practice or
engage in audiology.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505943

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: February 7, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER K. REQUIREMENTS FOR
AUDIOLOGY TEMPORARY CERTIFICATE OF
REGISTRATION

16 TAC §§111.100, 111.105, 111.106

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.100.  Temporary Certificate of Registration in Audiology--Reg-
istration Requirements.

(a) Anindividual shall not practice as a temporary audiologists
without a current certificate of registration issued by the department.
An applicant for a temporary certificate of registration in audiology
must meet the requirements of the Act and this section.

(1) submit a completed renewal application on a depart-
ment-approved form;

(2) successfully pass a criminal history background check;

(3) complete 20 hours of continuing education as required

(b) Education. The doctoral degree in audiology or a related
hearing science shall be completed at a college or university that has
a program accredited by a national accrediting organization that is ap-
proved by the department and recognized by the United States Secre-
tary of Education under the Higher Education Act of 1965 (20 U.S.C.,

under §111.130;

(4) comply with the continuing education audit process de-
scribed under §111.132, if selected for an audit;

(5) submit, in a manner prescribed by the department, a
Supervisory Responsibility Statement Form or information from each
department-approved supervisor providing the supervision unless the
assistant is currently not practicing or the department-approved super-
visor(s) has not changed; and

(6) submit the license renewal fee required under §111.160.

(d) The department may deny the renewal of the license pur-

§1001 et seq.).

(c) An applicant who graduated from a college or university
program not accredited by a national accrediting organization that is
approved by the department and recognized by the United States Sec-
retary of Education under the Higher Education Act of 1965 (20 U.S.C.
§1001 et seq.) shall have the ASHA Council for Clinical Certification
evaluate the course work to determine whether he applicant qualified
for the Certificate of Clinical Competence. The applicant shall bear all
expenses incurred during the procedure.

(d) Examination. An applicant shall pass the examination ref-
erenced under §111.21, within the past ten (10) years from the date of

suant to Texas Occupations Code §401.451.

(e) Ifall conditions required for renewal are met prior to expi-
ration, the department shall issue a renewed license.

(f) A person whose license has expired may late renew the
license in accordance with the procedures set out under §60.31 and

§60.83 of this title.

the application.

(e) Ifissued, this certificate entitles an applicant approved for
examination as required by §111.21, to practice audiology under a de-
partment-approved supervisor for a period of time ending eight weeks
after the next scheduled examination.

(f) A temporary certificate of registration shall not be renewed.
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(g) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms

(b) The temporary certificate of registration shall expire eight
weeks after the next scheduled examination as required by §111.21.

for the monitoring and reporting of the supervision requirements.

$111.105.  Audiology Temporary Certificate of Registration--Appli-
cation and Eligibility Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

approved forms.

(b) An applicant for a temporary certificate of registration in
audiology must submit the following required documentation:

(1) a completed application on a department-approved

form;

(2) anoriginal or certified copy of the transcript(s) showing
the conferred doctoral degree in audiology or a related hearing science;

(3) if the degree was not earned at an institution as de-
scribed in §111.100(b), official documentation from the ASHA Council
on Academic Accreditation that the conferred doctoral degree is ade-
quate for ASHA Certification or from the ABA that the conferred doc-
toral degree is adequate for ABA Certification;

(4) if not previously submitted when applying for an in-
tern's license, a Course Work and Clinical Experience Form completed
by the university program director or designee of the college or uni-
versity attended which verifies the applicant has met the requirements
established in §111.100(b) - (¢);

(5) if the applicant currently holds an intern in audiology
license, a Report of Completed Audiology Internship Form completed
by the applicant's department-approved supervisor and signed by both
the applicant and the department-approved supervisor;

(6) ifthe internship was completed out-of-state, the follow-
ing documents regarding the supervisor must be submitted:

(A) a copy of the supervisor's diploma or transcript
showing a master's or doctoral degree in one of the areas of commu-
nicative sciences or disorders; and

(B) one of the following:

(i) if that state requires licensure, a copy of the su-
pervisor's valid license to practice in that state; or

(ii) _if that state does not require licensure, an origi-
nal letter from ASHA stating the supervisor held the Certificate of Clin-
ical Competence when the applicant completed the internship;

(7) a Temporary Supervisory Form completed by the ap-
plicant's proposed department-approved supervisor and signed by both
the applicant and the proposed department-approved supervisor;

(8) the temporary certificate of registration fee required un-
der §111.160.
(c) An applicant must successfully pass a criminal history
background check.

(d) An applicant must complete all certificate of registration
requirements within one year from the date the application was sub-

(c) The temporary certificate of registration is non-renewable.

(d) A temporary certificate of registration issued by the depart-
ment remains the property of the department.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505944

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: February 7, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER L. REQUIREMENTS FOR
DUAL LICENSE IN SPEECH-LANGUAGE
PATHOLOGY AND AUDIOLOGY

16 TAC §§111.110, 111.115 - 111.117

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.110.  Dual License in Speech-Language Pathology and Audiol-
ogy--Licensing Requirements.

An applicant for a dual license in speech-language pathology and in
audiology as referenced in the Act shall meet the requirements set out
in §111.30 and §111.70.

§111.115. Dual License in Speech-Language Pathology and Audiol-
ogy--Application and Eligibility Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

approved forms.

(b) An applicant for a dual license in speech-language pathol-
ogy and audiology must submit the following required documentation:

(1) all of the documentation required under §111.35 for a
Speech-Language Pathology License;

(2) all of the documentation required under §111.75 for an
Audiology License;

mitted. After that year an applicant will be required to submit a new
application and all required materials in addition to paying a new ap-

plication fee.

$111.106.  Temporary Certificate of Registration in Audiology--Issu-
ing Registration.

(a) The department will issue to an applicant whose applica-
tion has been approved, a temporary certificate of registration contain-
ing the registrant's name, registration number, and expiration date.

(3) proof of successfully completing the Texas Jurispru-
dence Examination under §111.23; and

(4) two separate initial application fees required under
§111.160, or if the applicant already holds one of the licenses, the
initial application fee required under §111.160 for the other license.

(c) An applicant for a dual license must submit a completed
legible set of fingerprints, on a form prescribed by the department, to
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the Department of Public Safety for the purpose of obtaining criminal
history record information, unless the applicant has already submitted
fingerprints as part of a single license. An applicant must successfully
pass a criminal history background check.

(d) An applicant that qualifies for a waiver under §111.35 or
§111.75 must submit the waiver documentation required under those
two sections.

§111.116. Dual License in Speech-Language Pathology and Audiol-
ogy--Issuing License.

(a) The department will issue an applicant, whose application
has been approved, a license containing the licensee's name, license
number, and expiration date.

(b) A dual license in speech-language pathology and audiol-
ogy issued by the department remains the property of the department.

(¢) The department will issue a duplicate license upon written
request using a department-approved form or in a manner prescribed
by the department and payment of the duplicate/replacement fee under

§111.160.

§111.117.  Dual License in Speech-Language Pathology and Audiol-
ogy--License Terms; Renewals.

(a) A dual license in speech-language pathology and audiol-
ogy is valid for two years from the date of issuance and may be renewed

biennially.
(b) A licensee is responsible for submitting all required docu-

mentation and information and paying the renewal application fee prior
to the expiration date of the license.

(c) To renew a dual license in speech-language pathology and
audiology, a licensee must:

(1) submit a separate renewal application form and other
documents required under §111.37 and §111.77,;

(2) successfully pass a criminal history background check;

(3) complete 30 hours of continuing education as required
under §111.130;

(4) comply with the continuing education audit process de-
scribed under §111.132, if selected for an audit; and

(5) pay two separate license renewal fees required under
§111.160.

(d) The department may deny the renewal of the license pur-
suant to Texas Occupations Code §401.451.

(e) Ifall conditions required for renewal are met prior to expi-
ration, the department shall issue a renewed license.

(f) A person whose license has expired may late renew the
license in accordance with the procedures set out under §60.31 and

§60.83 of this title.

(g) A person whose license has expired may not practice or
engage in speech-language pathology or audiology.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505945

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER N. CONTINUING
PROFESSIONAL EDUCATION
16 TAC §§111.130 - 111.132

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§$111.130. Continuing Professional Education--Requirements and
Hours.

(a) Continuing professional education is required for the fol-
lowing licenses under this chapter:

(1) speech-language pathology license;

(2) intern in speech-language pathology license;

(3) assistant in speech-language pathology license;

(4) audiology license;

(5) assistant in audiology license; and

(6) dual license in speech-language pathology and audiol-

ogy.

(b) The intern in audiology license is exempt from the contin-
uing professional education requirements.

(c) A continuing education unit (CEU) is the basic unit of mea-
surement used to credit individuals with continuing education activities
for licensure. One CEU is defined as 10 clock hours of participation in
an approved continuing education experience.

(d) Pursuant to 16 Texas Administrative Code (TAC) Chapter
59, a continuing education hour (clock hour) shall be 50 minutes of
attendance in an approved continuing education course.

(e) The following minimum continuing education hours and
units are required to renew a license:

(1) License issued for a two-year term: 20 clock hours (two
CEUs), with 2 clock hours (0.2 CEUs) in ethics;

(2) Dual license in speech-language pathology and audiol-
ogy (two-year term): 30 clock hours (three CEUs), with 2 clock hours
(0.2 CEUgs) in ethics; and

(3) Intern in speech-language pathology license (one-year
term): 10 clock hours (1 CEUs), with 1 clock hour (0.1 CEU) in ethics.

(f) Continuing education hours earned before the original ef-
fective date of a license are not acceptable.

(g) Earned continuing education hours exceeding the mini-
mum requirement in a previous renewal period shall first be applied to
the continuing education requirement for the current renewal period.

PROPOSED RULES
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(1) A maximum of 10 additional clock hours may be ac-
crued during a license period to be applied to the next consecutive re-

(2) Ifselected for an audit, the licensee shall submit copies
of certificates, transcripts or other documentation satisfactory to the de-

newal period. Two of the 10 additional clock hours of the rollover hours

partment, verifying the licensee's attendance, participation and comple-

may be in ethics.

(2) A maximum of 15 additional clock hours may be ac-
crued by dual speech-language pathology and audiology licensees dur-
ing a license period to be applied to the next consecutive renewal pe-

tion of the continuing education. All documentation must be provided
at the time of renewal.

(3) Failure to timely furnish this information or providing
false information during the audit process or the renewal process are

riod.

$111.131.  Continuing Professional Education--Courses and Credits.
(a) Continuing professional education shall be earned in one

grounds for disciplinary action against the license holder.

(4) Alicensee who is selected for continuing education au-
dit may renew through the online renewal process. However, the li-

of the following areas:

(1) basic communication processes;

(2) speech-language pathology;
(3) audiology;

4) ethics; or

(5) an area of study related to the areas listed in paragraphs
(1) - (4) of this subsection.

(b) Any continuing education activity shall be provided by a
department approved provider with the exception of activities refer-
enced in subsection (¢). A list of department approved providers shall
be made available to all licensees on the department's website.

(c) University or college course work completed with a grade
of at least a "C" or for credit from an accredited college or university
in the areas listed in subsection (a)(1) - (4) shall be approved for 10
continuing education hours per semester hour, with a maximum of 20
continuing education hours per course.

(d) Completion of the Jurisprudence Examination shall count
as one hour of the continuing education requirement for professional
ethics per renewal period.

§$111.132.  Continuing Professional Education--Records and Audits.
(a) The licensee shall be responsible for maintaining a record
of his or her continuing education experiences for at least three years.

(b) Proof of completion of a valid continuing education expe-
rience shall include the name of the licensee, the provider of the event,
the title and date of the event, and the number of continuing education
hours earned. Acceptable verification shall be:

(1) a letter, Continuing Education (CE) registry, or form
bearing a valid signature or verification as designated by the department
approved provider;

(2) in the event verification referenced in paragraph (1) of

this subsection cannot be obtained, the department may accept verifi-
cation from the presenter of an approved event if the presenter can also

cense will not be considered renewed until required continuing educa-
tion documents are received, accepted and approved by the department.

(5) Licenses will not be renewed until Continuing Educa-
tion requirements have been met.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505946

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: February 7, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER O. RESPONSIBILITIES OF
THE COMMISSION AND THE DEPARTMENT
16 TAC §111.140

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 401, and Chapter 402 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.140. Rules.

(a) Pursuant to the authority under Texas Occupations Code
§51.203, the commission shall adopt rules necessary to implement the

provide proof that the event was acceptable to an approved provider;

Speech-Language Pathologists and Audiologists program. Pursuant to

or

(3) an original or certified copy of the university or college
transcript if earned under §111.131(c).

(c) The documentation, certificates, diplomas, or other docu-
mentation verifying earning of continuing education hours shall not be
forwarded to the department at the time of renewal unless the depart-

16 TAC §60.22, the department is authorized to propose rules.

(b) Pursuant to §51.2031, the department will not propose
changes to standards of practice rules without being proposed by the

advisory board.

(c) The commission will adopt rules governing changes to the
standards of practice rules pursuant to §51.2031.

ment selected the licensee for audit.

(d) The audit process shall be as follows.

(1) The department shall select for audit a random sample
of license holders for each renewal month. License holders will be no-
tified of the continuing education audit when they receive their renewal
documentation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.
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TRD-201505947

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER P. RESPONSIBILITIES OF THE
LICENSEE AND CODE OF ETHICS
16 TAC §§111.150 - 111.155

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.150.  Changes of Name, Address or Other Information.

(a) A licensee is required to provide current name, address,
telephone number, and employment information. The licensee shall
notify the department of any changes within thirty (30) days of such
changes on a department-approved form or using a department-ap-

proved method.

(b) A request to change the name currently on record must be
submitted in writing with a copy of a divorce decree, marriage certifi-
cate, legal name change document, or social security card showing the
new name. The licensee shall submit the duplicate/replacement fee re-
quired under §111.160.

$111.151.

(a) A licensee shall notify each client of the name, mailing ad-
dress, telephone number and website of the department for the purpose
of directing complaints to the department. A licensee shall display this

Consumer Information and Display of License.

(b) Records must be maintained for a minimum of five con-
secutive years or longer as warranted.

(c) Records are the responsibility and property of the entity or
individual who owns the practice or the practice setting.

(d) Records created as a result of treatment in a school setting
shall be maintained as part of the student's permanent school record.

(e) A licensee shall bill a client or a third party only for the
services actually rendered in the manner agreed to by the licensee and
the client or the client's authorized representative.

(f) A licensee shall provide, in clear language, a written expla-
nation of the charges for speech-language pathology and/or audiology
services previously made on a bill or statement for the client upon the
written request of a client, a client's guardian, or a client's parent, if the
client is a minor.

(g) A licensee shall comply with the Health and Safety Code
§311.0025, which prohibits improper, unreasonable, or medically un-
necessary billing by hospitals or health care professionals.

(h) A licensee shall use current and appropriate diagnostic and
procedure codes.

§111.154. Requirements, Duties, and Responsibilities of Supervisors.

(a) A licensee must have two years of professional experience
in providing direct client services in the area of licensure in order to
supervise an intern or assistant. The licensee's internship year shall be
counted toward the two years of experience.

(b) A licensee may not supervise an individual that is related
to the licensee within the first degree of consanguinity.

(c) A department-approved supervisor of an intern in speech-
language pathology must possess at least a master's degree with a major
in one of the areas of communicative sciences or disorders.

(d) A department-approved supervisor of an intern in audiol-
ogy must possess either:

(1) atleast a master's degree with a major in one of the areas
of communicative sciences or disorders, if the department-approved

notification:

(1) onasign prominently displayed in the primary place of
business of each licensee; and

(2) on a written document such as a written contract, a bill
for service, or office information brochure provided by the licensee to
a client or third party.

(b) A licensee shall display the license certificate with a cur-
rent license card as issued by the department in the primary location of

practice.

(c) A holder of a temporary certificate of registration shall dis-
play the certificate as issued by the department in the primary location
of practice.

(d) A licensee shall not make any alteration on official docu-
ments issued by the department.

§111.152.  Advertising.

A licensee shall not present false, misleading, deceptive, or non-verifi-
able information relating to the services of the licensee or any person
supervised or employed by the licensee.

§111.153.  Recordkeeping and Billing.

(a) A licensee shall maintain accurate records of professional
services rendered.

supervisor applied for the audiology license before September 1, 2011;
or

(2) atleast a doctoral degree in audiology or a related hear-
ing science, if the department-approved supervisor applied for the au-
diology license on or after September 1, 2011.

(e) A department-approved supervisor of an intern or assistant
shall:

(1) ensure that all services provided are in compliance with
this chapter and the Act, such as verifying:

(A) the intern or assistant holds a current license;

(B) the supervisor has been approved by the depart-

ment;

(C) the scope of practice is appropriate; and

(D) the intern or assistant is qualified to perform the
procedure;

(2) Dbe responsible for all client services performed by the
intern or assistant;

(3) provide appropriate supervision after the department
approves the supervisory agreement; and

(4) comply with the following supervision ratios:
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(A) supervise no more than a total of four (4) speech-
language pathology interns and/or assistants;

(B) supervise no more than a total of four (4) audiology
interns and/or assistants, if an assistant holds a baccalaureate degree;

(13) comply with any order relating to the licensee which
is issued by the department;

(14) report in accordance with the Family Code
§261.101(b), if there is cause to believe that a child's physical or

or

(C) supervise no more than a total of two (2) audiology
interns and/or assistants, if an assistant holds a high school diploma or
equivalent.

(f) In addition to the provisions listed in subsection (e), a de-
partment-approved supervisor of an assistant shall:

(1) be responsible for evaluations, interpretation, and case
management; and

(2) not designate anyone other than a licensed speech-lan-

mental health or welfare has been or may be adversely affected by
abuse or neglect by any person;

(15) cooperate with the department by promptly furnish-
ing required documents and by promptly responding to a request for
information from, or a subpoena issued by, the department or the de-
partment's designee;

(16) be subject to disciplinary action by the department if
the licensee or registrant is issued a written reprimand, is assessed a
civil penalty by a court, or has an administrative penalty imposed by the
attorney general's office under the Texas Code of Criminal Procedure,

guage pathologist or intern in speech-language pathology to represent

Article 56.31 (relating to the Crime Victims Compensation Act);

speech-language pathology to an Admission, Review, and Dismissal
(ARD) meetings, except as provided by §111.50.

(g) A licensed intern or assistant shall abide by the decisions

(17) comply with the Health and Safety Code, Chapter 85,
Subchapter I, concerning the prevention of the transmission of HIV or
Hepatitis B virus by infected health care workers; and

made by his or her department-approved supervisor relating to the in-
tern's or assistant's scope of practice. In the event the department-ap-
proved supervisor requests that the intern or assistant violate this chap-
ter, the Act, or any other law, the intern or assistant shall refuse to do

(18) fully inform clients of the:

(A) results of an evaluation within sixty (60) days, upon

request;

so and immediately notify the department and any other appropriate
authority.

§111.155. Standards of Ethical Practice (Code of Ethics).
(a) A licensee shall:

(1) engage in only those aspects of the profession that are
within the scope of the licensee's competence considering level of ed-
ucation, training, and experience;

(2) ensure a safe therapy environment;

(3) provide services as specified in the treatment plan, In-
dividual Education Plan (IEP), or Individualized Family Service Plans

(IFSP);

(4) seek appropriate medical consultation whenever indi-

cated;

(5) seek to identify competent, dependable referral sources
for clients;

(6) maintain objectivity in all matters concerning the wel-
fare of the client;

(7) _ensure that all equipment used is in proper working or-
der and is properly calibrated,

(8) terminate a professional relationship when it is reason-
ably clear that the client is not benefiting from the services being pro-
vided;

(9) provide accurate information to clients and the public
about the nature and of communication disorders and about the profes-
sion and the services rendered;

(10) notify the department in writing of changes of name,
highest academic degree granted, address, and telephone number. The
department is not responsible for lost, misdirected, or undelivered mail;

(11) notify the department of changes in name or mailing
address within 30 days of such change(s). Notification must include
the name, mailing address, and zip code, and be mailed, faxed, or sent
by electronic mail to the department;

(12) inform the department of violations of the Act, this
code of ethics, or of any other provision of this chapter;

(B) nature and possible effects of the services rendered;

and

(C) nature, possible effects, and consequences of activ-
ities if the client is participating in research or teaching activities.

(b) A licensee shall not:

(1) engage in the medical treatment of speech-language
and hearing disorders;

(2) jeopardize a client's safety by any inattentive behavior;

(3) guarantee, directly or by implication, the results of any
therapeutic procedures except as follows:

(A) areasonable statement of prognosis may be made;

and

(B) caution must be exercised not to mislead clients to
expect results that cannot be predicted from reliable evidence;

(4) delegate any service requiring professional competence
of a licensee or registrant to anyone not licensed or registered for the
performance of that service;

(5) provide services if the services cannot be provided with
reasonable skill or safety to the client;

(6) provide any services which create an unreasonable risk
that the client may be mentally or physically harmed;

(7) engage in sexual contact, including intercourse, kiss-
ing, or fondling, with a client or an assistant, intern, or student super-
vised by the licensee;

(8) use alcohol or drugs when the use adversely affects or
could adversely affect the licensee's provision of professional services;

(9) reveal, without authorization, any professional or per-
sonal information about the person served professionally, unless re-
quired by law to do so, or unless doing so is necessary to protect the
welfare of the person or of the community;

(10) participate in activities that constitute a conflict of pro-
fessional interest which may include the following:
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(A) exclusive recommendation of a product that the li-
censee owns or has produced;

(B) lack of accuracy in the performance description of
a product a licensee or registrant has developed; or

(C) restriction of freedom of choice for sources of ser-
vices or products;
(11) use his or her professional relationship with a client,

intern, assistant, or student to promote for personal gain or profit any
item, procedure, or service unless the licensee or registrant has dis-

(a) All fees paid to the department are nonrefundable.

(b) Speech Language Pathology License:

(1) Initial application fee (includes two-year initial li-

cense)--$150.

(2) Renewal application fee (for two-year license)--$100.

(c) Intern in Speech Language Pathology License:

(1) Initial application fee (includes one-year initial li-
cense)--$75.

closed to the client, intern, assistant, or student the nature of the li-
censee's or registrant's personal gain or profit;

(12) misrepresent his or her training or competence;
(13) falsify records;

(14) aid or abet the practice of an unlicensed person when
that person is required to have a license under the Act;

(15) interfere with a department investigation or disci-
plinary proceeding by willful misrepresentation or omission of facts
to the department or the department's designee or by the use of threats
or harassment against any person;

(16) intentionally or knowingly offer to pay or agree to ac-
cept any remuneration directly or indirectly, overtly or covertly, in cash

(2) Renewal application fee (for one year license)--$75.

(d) Assistant in Speech Language Pathology License:

(1) Initial application fee (includes two-year initial li-
cense)--$150.

(2) Renewal application fee (for two-year license)--$100.

(e) Temporary Certificate of Registration in Speech Language
Pathology: Initial application fee (includes certificate of registration)-
-$55.

() Audiology License:

(1) Initial application fee (includes two-year initial li-
cense)--$150.

or in kind, to or from any person, firm, association of persons, partner-
ship, or corporation for securing or soliciting clients or patronage for or
from any health care professional. The provisions of the Texas Health
and Safety Code §161.091, concerning the prohibition of illegal remu-
neration apply to licensees;

(17) endanger the health, welfare, or safety of the public;

(18) use threats, threatening behavior, or acts of violence
towards clients, employees, or employers.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505948

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER Q. FEES
16 TAC §111.160

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 401, and Chapter 402 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.160. Fees.

(2) Renewal application fee (for two-year license)--$100.

(g) Intern in Audiology License:

(1) Initial application fee (includes one-year initial li-
cense)--$75.

(2) Renewal application fee (for one-year license)--$75.

(h) Assistant in Audiology License:

(1) Initial application fee (includes two-year initial li-

cense)--$150.

(2) Renewal application fee (for two-year license)--$100.

(1) Temporary Certificate of Registration in Audiology: Initial
application fee (includes certificate of registration)--$55.

(j) Dual License in Speech Language Pathology and Audiol-
ogy:

(1) Initial application fee (includes two-year initial li-

cense):

(A) An applicant for a dual license in speech-language
pathology and audiology shall submit two separate initial application
fees for speech-language pathology and audiology.

(B) An applicant who currently holds one license and
wishes to obtain a dual license shall submit the initial application fee
for the other license.

(2) Renewal application fee (for two-year license): Each
license must be renewed separately and fees will be determined sepa-

rately.

(k) A duplicate/replacement fee for a license or certificate is-
sued under this chapter is $25.

(1) Late renewal fees for licenses issued under this chapter are
provided under §60.83 of this title (relating to Late Renewal Fees).

(m) A dishonored/returned check or payment fee is the fee pre-
scribed under §60.82 of this title (relating to Dishonored Payment De-

vice).
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(n) The fee for a criminal history evaluation letter is the fee
prescribed under §60.42 of this title (relating to Criminal History Eval-

uation Letters).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505949

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER R. COMPLAINTS
16 TAC §111.170, §111.171

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.170. Telephone Number for Complaints.

The department shall list with its regular telephone number any toll-free
telephone number established under other state law that may be called
to present a complaint about a health professional.

§111.171.

Complaints Regarding Standard of Care.

The commission will adopt rules related to handling complaints regard-
ing standard of care pursuant to Texas Occupations Code §51.2031.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505950

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER S. ENFORCEMENT
PROVISIONS
16 TAC §§111.180 - 111.183

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to

adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.180. Administrative Penalties and Sanctions.

If a person or entity violates any provision of Texas Occupations Code,
Chapters 51 or 401, this chapter, or any rule or order of the executive
director or commission, proceedings may be instituted to impose ad-
ministrative penalties, administrative sanctions, or both in accordance
with the provisions of Texas Occupations Code, Chapter 51 and 401
and any associated rules.

§111.181.

The enforcement authority granted under Texas Occupations Code,
Chapters 51 and 401 and any associated rules may be used to enforce
Texas Occupations Code, Chapter 401 and this chapter.

§111.182.  Refunds.

(a) The commission or executive director may order an audiol-
ogist to pay a refund to a consumer who returns a hearing instrument(s)
during the 30-day trial period required by the rules adopted under Sub-
chapter W (regarding Joint Rule Regarding the Sale of Hearing Instru-
ments) of this chapter.

Enforcement Authority.

(b) If the 30-day period ends on a Sunday or a holiday, then
the 30-day period shall not expire until the next business day.

(c) The licensee shall have thirty (30) days from the date of a
consumer's return of the hearing instrument(s) to reimburse the con-
sumer.

(d) In the event that the licensee fails to reimburse the con-
sumer within the prescribed period in subsection (c) of this section,
then the licensee may be subject to additional penalties and/or sanc-
tions provided for under the Act and rules.

§111.183.  Surrender of License.

(a) A licensee may offer to surrender the license to the execu-
tive director. The executive director will accept the voluntary surrender
of the license and void it immediately.

(b) When a licensee has offered the surrender of the license
after a complaint has been filed alleging violations of the Act or this
chapter, and the executive director has accepted the surrender, that sur-
render is deemed to be the result of a formal disciplinary action.

(c) A license which has been surrendered and accepted may
not be reinstated; however, that person may apply for a new license in
accordance with the Act and this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.
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Executive Director
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Earliest possible date of adoption: February 7, 2016
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SUBCHAPTER T. SCREENING PROCEDURES
16 TAC §§111.190 - 111.192

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

$§111.190. Communication Screening.
(a) Individuals licensed under the Act may participate in com-
munication screening.

(b) Communication screening should include cursory assess-
ments of language and speech to determine if further testing is indi-
cated. Formal instruments and informal observations may be used for
the assessment. If the screening is not passed, a detailed evaluation is
indicated.

(1) The aspects of language to be screened may include
phonology, morphology, syntax, semantics, and pragmatics.

(2) The aspects of speech to be screened may include ar-
ticulation or speech sound production, voice (including phonation and
resonation), and fluency.

(c) Language and speech screening should be conducted in the
client's dominant language and primary mode of communication.

$111.191.  Hearing Screening.
(a) Individuals licensed under the Act may participate in hear-

ing screening.

(b) Hearing screening shall be performed and interpreted as

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505952

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179
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SUBCHAPTER U. FITTING AND DISPENSING
OF HEARING INSTRUMENTS

16 TAC §§111.200 - 111.202

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§$111.200.  Registration of Audiologists and Interns in Audiology to
Fit and Dispense Hearing Instruments.

(a) The audiology license constitutes registration to fit and dis-
pense hearing instruments.

(b) The audiology intern license and the temporary audiology
certificate constitute registration to fit and dispense hearing instruments
under the supervision of a licensed audiologist approved by the depart-
ment to supervise the internship.

follows.
(1) Use a screening level of 25 dB HL (ANSI, 1996) for

$111.201.  General Practice Requirements of Audiologists and In-
terns in Audiology Who Fit and Dispense Hearing Instruments.

pre-kindergarten and kindergarten, and 20 dB HL (ANSI, 1996) for

In accordance with the Act, a licensed audiologist or licensed intern in

grades 1 through 12, at the frequencies of 1,000, 2,000, and 4,000 hertz

audiology registered to fit and dispense hearing instruments shall:

(Hz) in both ears.

(2) The criterion for failure is no response at the screening

(1) adhere to the federal Food and Drug Administration
regulations in accordance with 21 Code of Federal Regulations

level at any one frequency in either ear.

(3) Screening failures shall be followed with a second pure-
tone air conduction screening utilizing the same protocol within four

§801.420 and §801.421;

(2) ensure that all equipment used by the licensee within his
or her scope of practice shall be calibrated to ensure compliance with

weeks.

(c) If the second pure-tone air conduction screening is failed,
a recommendation shall be made for a professional evaluation by a
licensed physician or a licensed audiologist. If the person screened was

the American National Standards Institute (ANSI), S3.6, 1989, Specifi-
cation for Audiometers, or S3.6, 1996, Specification for Audiometers;

(3) receive a written statement before selling a hearing in-
strument that is signed by a licensed physician preferably one who spe-

a minor, the recommendation shall be made to a parent or guardian.

cializes in diseases of the ear and states that the client's hearing loss

$111.192.  Newborn Hearing Screening.

(a) Individuals licensed under the Act may participate in uni-
versal newborn hearing screening as defined by the Texas Health and
Safety Code, Chapter 47.

(b) Individuals licensed under this Act are subject to 25 TAC
Chapter 37, regarding reporting hearing screening or audiologic out-
comes to the Department of State Health Services (DSHS) through the
designated electronic tracking system and 40 TAC §108.9, regarding
referral of children under the age of three years to Early Childhood In-

has been medically evaluated during the preceding six-month period
and that the client may be a candidate for a hearing instrument. If the
client is age 18 or over, the registered audiologist or intern in audiology
may inform the client that the medical evaluation requirement may be
waived as long as the registered audiologist or intern in audiology:

(A) informs the client that the exercise of the waiver is
not in the client's best health interest;

(B) does not encourage the client to waive the medical
evaluation; and

tervention (ECI) within two days of identification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

(C) gives the client an opportunity to sign this state-
ment: "I have been advised by (the name of the individual dispensing
the hearing instrument) that the Food and Drug Administration has de-
termined that my best health interest would be served if I had a medical
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evaluation by a licensed physician (preferably a physician who special-
izes in diseases of the ear) before purchasing a hearing instrument. I do
not wish medical evaluation before purchasing a hearing instrument;"
and

(4) verify appropriate fit of the hearing instrument(s),
which may include real ear measures, functional gain measures, or
other professionally accepted measures.

§111.202. Requirements of Audiologists and Interns in Audiology
Conducting Audiometric Testing for the Purpose of Fitting and Dis-
pensing Hearing Instruments.

In accordance with the Act, a licensed audiologist or licensed intern

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§$111.210. Definitions Relating to Telehealth.

Unless the context clearly indicates otherwise, the following words and
terms, when used in this subchapter, shall have the following meanings.

(1) Client--A consumer or proposed consumer of speech-
language pathology or audiology services.

(2) Client site--The physical location of the client at the
time the services are being furnished via telecommunications.

in audiology who fits and dispenses hearing instruments shall comply
with this section when testing hearing for the purpose of determining
the need for amplification and the verification of the appropriate fit of
hearing instrument(s).

(1) Licensees must adhere to the most current American
National Standards Institute (ANSI) octave band criteria for permissi-
ble ambient noise levels during audiometric testing.

(2) This requirement is best met when a stationary acous-
tical enclosure is utilized.

(3) A stationary acoustical enclosure is any fixed enclosed

(3) Consultant--Any professional who collaborates with a
provider of telehealth services to provide services to clients.

(4) Facilitator--The individual at the client site who assists
with the delivery of the telehealth services at the direction of the audi-
ologist or speech-language pathologist.

(5) Provider--An individual who holds a current, renew-
able, unrestricted speech-language pathology or audiology license un-
der Texas Occupations Code §401.302 and §401.304; or an individual
who holds an audiology intern license under Texas Occupations Code
§401.311.

space in which an individual is located for the purpose of testing hear-
ing to threshold. A stationary acoustical enclosure may also be known
as an audiometric or hearing test booth, room, suite, area, or space.

(4) Procedures referenced in Texas Occupations Code

(6) Provider site--The physical location at which the
speech-language pathologist or audiologist delivering the services is
located at the time the services are provided via telecommunications
which is distant or remote from the client site.

§401.401 should be followed when testing outside of a stationary
acoustical enclosure.

(A) Hearing testing that occurs in an area that does not

(7) Telecommunications--Interactive communication at a
distance by concurrent two-way transmission, using telecommunica-
tions technology, of information, including, without limitation, sound,

meet the standard of a stationary acoustical enclosure for the purpose

visual images, and/or computer data, between the client site and the

of determining the need for amplification is not considered a diagnostic

provider site, and required to occur without a change in the form or

or threshold measurement.

(B) Inthe event amplification is fit and verification mea-
sures cannot be completed in a stationary acoustical enclosure, instru-
mentation that is minimally affected by ambient noise including but not
limited to, real ear measures, shall be utilized to assure the appropriate

content of the information, as sent and received, other than through en-
coding or encryption of the transmission itself for purposes of and to
protect the transmission.

(8) Telecommunications  technology--Computers  and
equipment, other than telephone, email or facsimile technology and

fit of the amplification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.
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Executive Director
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SUBCHAPTER V. TELEHEALTH
16 TAC §§111.210 - 111.215

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

equipment, used or capable of use for purposes of telecommunications.
For purposes of this subchapter, the term includes, without limitation:

(A) compressed digital interactive video, audio, or data

(B) clinical data transmission using computer imaging
by way of still-image capture and storage and forward; and

(C) other technology that facilitates the delivery of
telepractice services.

(9) Telehealth--The use of telecommunications and infor-
mation technologies for the exchange of information from one site to
another for the provision of speech-language pathology or audiology
services to a client from a provider.

(10) Telehealth services--The application of telecommuni-
cation technology to deliver speech-language pathology and/or audiol-
ogy services at a distance for assessment, intervention, and/or consul-
tation.

(11) Telepractice--The use of telecommunications technol-
ogy by a license holder for an assessment, intervention, or consultation
regarding a speech-language pathology or audiology client.

(12) Telepractice services--The rendering of audiology
and/or speech-language pathology services through telepractice to a
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client who is physically located at a site other than the site where the
provider is located.

§111.211.
gists.

(a) Telehealth may be delivered in a variety of ways, including,
but not limited to those set out in this section.

Service Delivery Models of Speech-Language Patholo-

(1) Store-and-forward model/electronic transmission is an
asynchronous electronic transmission of stored clinical data from one
location to another.

(2) Clinician interactive model is a synchronous, real time
interaction between the provider and client or consultant that may occur
via telecommunication links.

(b) Self-monitoring/testing model refers to when the client or
consultant receiving the services provides data to the provider without
a facilitator present at the site of the client or consultant.

(c) Live versus stored data refers to the actual data transmitted
during the telepractice. Both live, real-time and stored clinical data
may be included during the telepractice.

$111.212.  Requirements for the Use of Telehealth by Speech-Lan-
guage Pathologists.

(a) The requirements of this section apply to the use of tele-
health by speech-language pathologists.

(b) A provider shall comply with the commission's Code of
Ethics and Scope of Practice requirements when providing telehealth
services.

(c) The scope, nature, and quality of services provided via tele-
health are the same as that provided during in-person sessions by the

provider.
(d) The quality of electronic transmissions shall be equally ap-

propriate for the provision of telehealth services as if those services
were provided in person.

(e) A provider shall only utilize technology which they are
competent to use as part of their telehealth services.

(f) Equipment used for telehealth services at the clinician site
shall be maintained in appropriate operational status to provide appro-
priate quality of services.

(g) Equipment used at the client/patient site at which the client
or consultant is present shall be in appropriate working condition and
deemed appropriate by the provider.

(h) The initial contact between a licensed speech-language
pathologist and client shall be at the same physical location to assess
the client's candidacy for telehealth, including behavioral, physical,

(1) A provider shall be sensitive to cultural and linguistic vari-
ables that affect the identification, assessment, treatment, and manage-
ment of the clients.

(m) Upon request, a provider shall submit to the department
data which evaluates effectiveness of services provided via telehealth
including, but not limited to, outcome measures.

(n) Telehealth providers shall comply with all laws, rules, and
regulations governing the maintenance of client records, including
client confidentiality requirements, regardless of the state where the
records of any client within this state are maintained.

(o) Notification of telehealth services shall be provided to the
client, the guardian, the caregiver, and the multi-disciplinary team, if
appropriate. The notification shall include, but not be limited to: the
right to refuse telehealth services, options for service delivery, and in-
structions on filing and resolving complaints.

$111.213.  Limitations on the Use of Telecommunications Technology
by Speech-Language Pathologists.

(a) The limitations of this section apply to the use of telecom-
munications technology by speech-language pathologists.

(b) Supervision of a licensed assistant and/or intern in speech-
language pathology shall not be undertaken through the use of telecom-
munications technology unless an exception to this prohibition is se-
cured pursuant to the terms of this section.

(c) An exception to subsection (b) of this section shall be re-
quested by the speech-language pathologist submitting the prescribed
alternate supervision request form for review by the department. The
department shall approve or not approve the plan. The plan shall be for
not more than one year's duration.

(d) If'the exception referenced in subsection (c) of this section
is approved and the reason continues to exist, the licensed supervis-
ing speech-language pathologist shall annually resubmit a request to
be evaluated by the department. The department shall approve or not

approve the plan.

(e) Telehealth services may not be provided by correspon-
dence only, e.g., mail, email, faxes, although they may be adjuncts to

telepractice.

§111.214. Requirements for Providing Telehealth Services in Speech-
Language Pathology.

(a) A provider of telehealth services who practices in the State
of Texas shall be licensed by the department.

(b) A provider of telehealth services shall be competent in both
the type of services provided and the methodology and equipment used
to provide the service.

§111.215.  Requirements for Providing Telepractice Services in Audi-

and cognitive abilities to participate in services provided via telecom-
munications prior to the client receiving telehealth services.

(1) A provider shall be aware of the client or consultant level
of comfort with the technology being used as part of the telehealth
services and adjust their practice to maximize the client or consultant
level of comfort.

(j)  When a provider collaborates with a consultant from an-

ology.

(a) Unless otherwise legally authorized to do so, an individ-
ual shall not render telepractice services in audiology from the State of
Texas or to a client in the State of Texas, unless the individual quali-
fies as a provider as that term is defined in this subchapter and renders
only those telepractice services that are within the course and scope of
the provider's licensure and competence, and delivered in accordance
with the requirements of that licensure and pursuant to the terms and

other state in which the telepractice services are delivered, the consul-

conditions set forth in this section.

tant in the state in which the client receives services shall be the primary
care provider for the client.

(k) Aspertaining to liability and malpractice issues, a provider

(b) The provider shall use only telecommunications technol-
ogy that meets the definition of that term, as defined in this subchapter,
to render telepractice services. Modes of communication that do not

shall be held to the same standards of practice as if the telehealth ser-

utilize such telecommunications technology, including facsimile and

vices were provided in person.

email, may be used only as adjuncts.
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(c) Subject to the requirements and limitations of this section,
a provider may utilize a facilitator at the client site to assist the provider
in rendering telepractice services.

(d) The provider shall be present at the provider site and shall
be visible and audible to, and able to see and hear the client and the fa-
cilitator via telecommunications technology in synchronous, real-time
interactions, even when receiving or sending data and other telecom-
munication transmissions in carrying out the telepractice services. The
provider is responsible for the actions of the facilitator and shall mon-
itor the client and oversee and direct the facilitator at all times during
the telepractice session.

(e) The provider of telepractice services, prior to allowing a
facilitator to assist the provider in rendering telepractice services, shall
verify and document the facilitator's qualifications, training, and com-
petence in each task the provider directs the facilitator to perform at the
client site, and in the methodology and equipment the facilitator is to
use at the client site.

(f) The facilitator may perform at the client site only the fol-
lowing tasks:

(1) those physical, administrative, and other tasks for
which the provider has trained the facilitator in connection with the
rendering of audiology services for which no form of license, permit,
authorization or exemption under the Texas Occupations Code is

required; and
(2) a task for which the facilitator holds and acts in accor-

dance with any license, permit, authorization or exemption required
under the Texas Occupations Code to perform the task.

(g) A provider shall not render telepractice services to a client
in those situations in which the presence of a facilitator is required for
safe and effective service to the client and no qualified facilitator is
available to the client during the telepractice session.

(h) The scope, nature, and quality of the telepractice services
provided, including the assistance provided by the facilitator, shall be
commensurate with the services the provider renders in person at the
same physical location as the client.

(1) The provider shall not render telepractice services unless
the telecommunications technology and equipment located at the client
site and at the provider site are appropriate to the telepractice services
to be rendered; are properly calibrated and in good working order; and
are of sufficient quality to allow the provider to deliver equivalent audi-
ology service and quality to the client as if those services were provided
in person at the same physical location. The provider shall only utilize
telecommunications technology and other equipment for the provider's
telepractice which the provider is competent to use.

(j) _ Providers and facilitators involved in the provider's deliv-
ery of telepractice services shall comply with all laws, rules, and reg-
ulations governing the maintenance of client records, including client
confidentiality requirements. Documentation of telepractice services
shall include documentation of the date and nature of services per-
formed by the provider by telepractice and of the assistive tasks of the
facilitator.

(k) Except to the extent it imposes additional or more stringent
requirements, this section does not affect the applicability of any other
requirement or provision of law to which an individual is otherwise
subject under this chapter or other law.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505954

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: February 7, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER W. JOINT RULE REGARDING
THE SALE OF HEARING INSTRUMENTS
16 TAC §111.220

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 401, and Chapter 402 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.220. Requirements Regarding the Sale of Hearing Instruments.

(a) This subchapter constitutes the rules required by Texas Oc-
cupations Code §401.2021 and §402.1021 to be adopted by the com-
mission with the assistance of the Speech-Language Pathologists and
Audiologists Advisory Board and the Hearing Instrument Fitters and
Dispensers Advisory Board. The requirements of this subchapter shall
be repealed or amended only through consultation with, and mutual ac-
tion by, both advisory boards.

(b) Guidelines for a 30 consecutive day trial period.

(1) All clients shall be informed of a 30 consecutive day
trial period by written contract for services. All charges associated with
such trial period shall be included in this written contract for services,
which shall include the name, address, and telephone number of the

department.

(2) Any client purchasing one or more hearing instruments
shall be entitled to a refund of the purchase price advanced by the client
for the hearing instrument(s), less the agreed-upon amount associated
with the trial period, upon return of the instrument(s), in good condi-
tion, to the licensed audiologist or licensed intern in audiology within
the trial period ending 30 consecutive days from the date of delivery.
Should the order be canceled by the client prior to the delivery of the
hearing instrument(s), the licensed audiologist or licensed intern in au-
diology may retain the agreed-upon charges and fees as specified in the
written contract for services. The client shall receive the refund due no
later than the 30th day after the date on which the client cancels the
order or returns the hearing instrument(s), in good condition, to the li-
censed audiologist or licensed intern in audiology.

(3) Should the hearing instrument(s) have to be returned to
the manufacturer for repair or remake during the trial period, the 30
consecutive day trial period begins anew. The trial period begins on
the day the client reclaims the repaired/remade hearing instrument(s).
The expiration date of the new 30 consecutive day trial period shall be
made available to the client in writing, through an amendment to the
original written contract. The amendment shall be signed by both the
licensed audiologist or licensed intern in audiology and the client.
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(4) Ondelivery of a new replacement hearing instrument(s)

department's inspection and shall include, but are not limited to, the

during the trial period, the serial number of the new instrument(s), the

following:

delivery date of the hearing instrument(s), and the date of the expiration
of the 30 consecutive day trial period must be stated in writing.

(5) If the date of the expiration of the 30 consecutive day
trial period falls on a holiday, weekend, or a day the business is not
open, the expiration date shall be the first day the business reopens.

(c) Upon the sale of any hearing instrument(s) or change of

(1) pertinent case history;

(2) source of referral and appropriate documents;

(3) medical evaluation or waiver of evaluation;

(4) copies of written contracts for services and receipts ex-
ecuted in connection with the fitting and dispensing of each hearing

model or serial number of the hearing instrument(s), the owner shall

instrument provided;

ensure that each client receives a written contract that contains:

(1) the date of sale;

(2) the make, model, and serial number of the hearing in-

strument(s);

(3) the name, address, and telephone number of the princi-
pal place of business of the license holder who dispensed the hearing
instrument;

(4) a statement that the hearing instrument is new, used, or
reconditioned;

(5) the length of time and other terms of the guarantee and
by whom the hearing instrument is guaranteed;

(6) acopy of the written forms (relating to waiver forms);

(7) a statement on or attached to the written contract for
services, in no smaller than 10-point bold type, as follows: "The client
has been advised that any examination or representation made by a li-
censed audiologist or licensed intern in audiology in connection with
the fitting and selling of the hearing instrument(s) is not an examina-
tion, diagnosis or prescription by a person duly licensed and qualified
as a physician or surgeon authorized to practice medicine in the State
of Texas and, therefore, must not be regarded as medical opinion or
advice.";

(8) a statement on the face of the written contract for ser-
vices, in no smaller than 10-point bold type, as follows: "If you have
a complaint against a licensed audiologist or intern in audiology, you
may contact the Texas Department of Licensing and Regulation, P.O.
Box 12157, Austin, Texas 78711, Telephone (512) 463-6599, Toll-Free
(in Texas): (800) 803-9202";

(9) the printed name, license type, signature and license
number of the licensed audiologist or licensed intern in audiology who
dispensed the hearing instrument;

(10) the supervisor's name, license type, and license num-
ber, if applicable;

(11) arecommendation for a follow-up appointment within
thirty (30) days after the hearing instrument fitting;

(12) the expiration date of the 30 consecutive day trial pe-
riod under subsection (b) of this section; and

(13) the dollar amount charged for the hearing instrument
and the dollar amount charged for the return or restocking fee, if appli-
cable.

(d) Record keeping. The owner of the dispensing practice

(5) a complete record of hearing tests, and services pro-
vided; and

(6) all correspondence specifically related to services pro-
vided to the client or the hearing instrument(s) fitted and dispensed to
the client.

(e) The written contract and trial period information provided
to a client in accordance with this section, orally and in writing, shall
be in plain language designed to be easily understood by the average
consumer.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.
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William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179
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SUBCHAPTER X. JOINT RULES FOR
FITTING AND DISPENSING OF HEARING
INSTRUMENTS BY TELEPRACTICE

16 TAC §§111.230 - 111.232

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 401, and Chapter 402 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§111.230.  Purpose.

Pursuant to Texas Occupations Code §401.2022 and §402.1023, the
commission, with the assistance of the Speech-Language Pathologists
and Audiologists Advisory Board and the Hearing Instrument Fitters
and Dispensers Advisory Board, shall adopt rules to establish require-

shall ensure that records are maintained on every client who receives
services in connection with the fitting and dispensing of hearing in-

ments for the fitting and dispensing of hearing instruments through
the use of telepractice. This subchapter contains rules that set forth

struments. Such records shall be preserved for at least five years after
the date of the last visit. All of the business's records and contracts

the requirements for the fitting and dispensing of hearing instruments
through the use of telepractice.

are solely the property of the person who owns the business. Client
access to records is governed by the Health Insurance Portability and
Accountability Act (HIPAA). The records must be available for the

§111.231.  Definitions.
Unless the context clearly indicates otherwise, the following words and
terms, when used in this subchapter, shall have the following meanings:
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(1) Acts--Texas Occupations Code, Chapter 401, relating

that term is defined in this subchapter and renders only those telehealth

to Speech-Language Pathologists and Audiologists, and Texas Occu-

services that are within the course and scope of the provider's licensure

pations Code, Chapter 402, relating to Hearing Instrument Fitters and

and competence, and delivered in accordance with the requirements of

Dispensers.

(2) Client--A consumer or proposed consumer of services.

(3) Client site--The site at which the client is physically

located.

(4) Facilitator--The individual at the client site who assists

that licensure and pursuant to the terms and conditions set forth in this
section.

(b) The provider shall use only telecommunications technol-
ogy that meets the definition of that term, as defined in this subchap-
ter, to render telehealth services. Modes of communication that do not
utilize such telecommunications technology, including telephone, fac-

with the delivery of telehealth services.

(5) Fitting and dispensing hearing instruments--The mea-
surement of human hearing by the use of an audiometer or other means

simile, and email, may be used only as adjuncts.

(c) Subject to the requirements and limitations of this section,
a provider may utilize a facilitator at the client site to assist the provider

to make selections, adaptations, or sales of hearing instruments. The

in rendering telehealth services.

term includes the making of impressions for earmolds to be used as a
part of the hearing instruments and any necessary post fitting counsel-
ing for the purpose of fitting and dispensing hearing instruments.

(6) Hearing instrument--Any wearable instrument or de-

(d) The provider shall be present at the provider site and shall
be visible and audible to, and able to see and hear the client and the fa-
cilitator via telecommunications technology in synchronous, real-time
interactions, even when receiving or sending data and other telecom-

vice designed for, or represented as, aiding, improving or correcting

munication transmissions in carrying out the telehealth services. The

defective human hearing. This includes the instrument's parts and any

provider is responsible for the actions of the facilitator and shall mon-

attachment, including an earmold, or accessory to the instrument. The

itor the client and oversee and direct the facilitator at all times during

term does not include a battery or cord.

(7) Provider--An individual who holds a current, renew-
able, unrestricted audiology license under Texas Occupations Code,

the telehealth session.

(e) The provider of telehealth services, prior to allowing a fa-
cilitator to assist the provider in rendering telehealth services, shall ver-

§401.302 and §401.304; an individual who holds an audiology intern

ify and document the facilitator's qualifications, training, and compe-

license under Texas Occupations Code, §401.311; or an individual who

tence in each task the provider directs the facilitator to perform at the

holds a current, renewable, unrestricted license under Texas Occupa-

client site, and in the methodology and equipment the facilitator is to

tions Code, Chapter 402, that authorizes the individual to fit and dis-

use at the client site.

pense hearing instruments without supervision.

(8) Provider site--The physical location of the provider of

(f) The facilitator may perform at the client site only the fol-
lowing tasks:

telehealth services which is distant or remote from the client site.

(9) Telecommunications--Interactive communication at a

(1) those physical, administrative, and other tasks for
which the provider has trained the facilitator in connection with the

distance by concurrent two-way transmission, using telecommunica-

fitting or dispensing of hearing instruments for which no form of

tions technology, of information, including, without limitation, sound,

license, permit, authorization or exemption is required by law; and

visual images, and/or computer data, between the client site and the
provider site, and required to occur without a change in the form or
content of the information, as sent and received, other than through en-
coding or encryption of the transmission itself for purposes of and to
protect the transmission.

(10) Telecommunications technology--Computers and
equipment, other than telephone, email or facsimile technology and
equipment, used or capable of use for purposes of telecommunications.
For purposes of this subchapter, the term includes, without limitation:

(A) compressed digital interactive video, audio, or data
transmission;

(B) clinical data transmission using computer imaging
by way of still-image capture and storage and forward; and

(C) other technology that facilitates the delivery of tele-

(2) those tasks for which the individual who is acting as a
facilitator otherwise holds and acts in accordance with any license, per-
mit, authorization or exemption required by law to perform the tasks.

(g) A provider shall not render telehealth services to a client
in those situations in which the presence of a facilitator is required for
safe and effective service to the client and no qualified facilitator is
available to the client during the telepractice session.

(h) The scope, nature, and quality of the telehealth services
provided, including the assistance provided by the facilitator, shall be
commensurate with the services the provider renders in person at the
same physical location as the client.

(i) The provider shall not render telehealth services unless the
telecommunications technology and equipment located at the client site
and at the provider site are appropriate to the telehealth services to be

health services.

(11) Telehealth services--The fitting and dispensing of
hearing instruments through telepractice to a client who is physically
located at a site other than the site where the provider is located.

(12) Telepractice--The use of telecommunications technol-

rendered; are properly calibrated and in good working order; and are of
sufficient quality to allow the provider to deliver equivalent fitting and
dispensing service and quality to the client as if those services were
provided in person at the same physical location. The provider shall
only utilize telecommunications technology and other equipment for
the provider's telepractice which the provider is competent to use.

ogy for the fitting and dispensing of hearing instruments.

§111.232.  Requirements for Providing Telehealth Services for the Fit-

(j) A client's initial professional contact with a provider shall
be in person at the same physical location.

ting and Dispensing of Hearing Instruments.

(a) Unless otherwise legally authorized to do so, an individual
shall not render telehealth services from the State of Texas or to a client
in the State of Texas, unless the individual qualifies as a provider as

(k) Providers and facilitators involved in the provider's deliv-
ery of telehealth services shall comply with all laws, rules, and regula-
tions governing the maintenance of client records, including client con-

41 TexReg 398 January 8, 2016 Texas Register



fidentiality requirements. Documentation of telehealth services shall

include documentation of the date and nature of services performed by
the provider by telepractice and of the assistive tasks of the facilitator.

(1) Except to the extent it imposes additional or more stringent
requirements, this section does not affect the applicability of any other
requirement or provision of law to which an individual is otherwise
subject under this chapter or other law.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505956

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179
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CHAPTER 112. HEARING INSTRUMENT
FITTERS AND DISPENSERS

The Texas Department of Licensing and Regulation (Depart-
ment) proposes new rules at 16 Texas Administrative Code
(TAC) Chapter 112, Subchapter A, §112.1 and §112.2; Subchap-
ter B, §§112.10, 112.11, 112.12, 112.13 and 112.14; Subchapter
C, §§112.20, 112.21, 112.22, 112.23, 112.24, 112.25 and
112.26; Subchapter D, §§112.30, 112.31, 112.32 and 112.33;
Subchapter E, §§112.40, 112.41, 112.42, 112.43 and 112.44;
Subchapter F, §§112.50, 112.51, 112.52 and 112.53; Subchap-
ter G, §112.60 and §112.61; Subchapter H, §§112.70, 112.71
and 112.72; Subchapter |, §112.80; Subchapter J, §§112.90,
112.91, 112.92, 112.93, 112.94, 112.95, 112.96, 112.97 and
112.98; Subchapter L, §112.110; Subchapter M, §112.120; Sub-
chapter N, §§112.130, 112.131, 112.132, 112.133 and 112.134;
Subchapter O, §112.140; and Subchapter P, §112.150, regard-
ing the Hearing Instrument Fitters and Dispensers program.

The Texas Legislature enacted Senate Bill 202 (S.B. 202), 84th
Legislature, Regular Session (2015), which, in part, transferred
13 occupational licensing programs in two phases from the De-
partment of State Health Services (DSHS) to the Texas Com-
mission of Licensing and Regulation (Commission) and the De-
partment. Under Phase 1, the following seven programs are be-
ing transferred from DSHS to the Commission and the Depart-
ment: (1) Midwives, Texas Occupations Code, Chapter 203; (2)
Speech-Language Pathologists and Audiologists, Chapter 401;
(3) Hearing Instrument Fitters and Dispensers, Chapter 402; (4)
Licensed Dyslexia Practitioners and Licensed Dyslexia Thera-
pists, Chapter 403; (5) Athletic Trainers, Chapter 451; (6) Ortho-
tists and Prosthetists, Chapter 605; and (7) Dietitians, Chapter
701. The statutory amendments transferring regulation of these
seven Phase 1 programs from DSHS to the Commission and the
Department took effect on September 1, 2015.

The Texas Legislature also enacted Senate Bill 219 (S.B.
219), 84th Legislature, Regular Session (2015), which, in part,
amended the enabling acts of the health-related programs
regulated by DSHS before those programs were transferred by
S.B. 202. S.B. 219 was effective April 2, 2015.

The new rules are proposed to enable the Commission and
the Department to regulate the seven Phase 1 programs listed
above. The proposed new rules provide for the Department to
perform the various functions, including licensing, compliance,
and enforcement, necessary to regulate these transferred pro-
grams. At the time of adoption, the Commission will designate
the effective date of the new rules. The effective date will
coincide with the completion of the transfer of the programs to
the Commission and Department. The Commission will provide
sufficient notice to the regulated community in order for it to
comply with the new rules.

The proposed new rules under 16 TAC Chapter 112 are neces-
sary to implement S.B. 202 and to regulate the Hearing Instru-
ment Fitters and Dispensers program under the authority of the
Commission and the Department. The rules also incorporate
the changes made by S.B. 219 as applicable. These proposed
new rules are separate from and are not to be confused with the
DSHS rules located at 22 TAC Chapter 141, regarding Fitting
and Dispensing of Hearing Instruments, which are still in effect.

The Department's Hearing Instrument Fitters and Dispensers
Advisory Board was scheduled to meet on November 24, 2015.
Although the board lacked a quorum, the members present dis-
cussed a draft of these proposed rules with the Department be-
fore they were published in the Texas Register for public com-
ment.

Proposed new Subchapter A provides the General Provisions for
the proposed new rules.

Proposed new §112.1 provides the statutory authority for the
Commission and Department to regulate hearing instrument fit-
ters and dispensers.

Proposed new §112.2 creates the definitions to be used in the
hearing instrument fitters and dispensers program.

Proposed new Subchapter B creates the Hearing Instrument Fit-
ters and Dispensers Advisory Board.

Proposed new §112.10 provides the composition and member-
ship requirements of the advisory board.

Proposed new §112.11 details the duties of the advisory board.

Proposed new §112.12 sets the terms and vacancies process
for advisory board members.

Proposed new §112.13 provides for a presiding officer of the ad-
visory board.

Proposed new §112.14 provides details regarding advisory
board meetings.

Proposed new Subchapter C establishes the examination re-
quirements for the program.

Proposed new §112.20 provides general examination require-
ments.

Proposed new §112.21 explains the examination qualifications.

Proposed new §112.22 details the different examinations and
content.

Proposed new §112.23 details the examination scores and no-
tices regarding results.

Proposed new §112.24 explains the process if an applicant fails
an examination.

PROPOSED RULES

January 8, 2016 41 TexReg 399



Proposed new §112.25 establishes the qualifications for exami-
nation proctors.

Proposed new §112.26 details the requirements for the Jurispru-
dence Examination.

Proposed new Subchapter D establishes the requirements to ob-
tain a hearing instrument fitter and dispenser license.

Proposed new §112.30 details the application and eligibility
requirements for the hearing instrument fitter and dispenser
license.

Proposed new §112.31 explains the process for issuing a hear-
ing instrument fitter and dispenser license.

Proposed new §112.32 details the license terms and renewal
requirements for the hearing instrument fitter and dispenser li-
cense.

Proposed new §112.33 provides the application requirements for
a license holder from another state seeking a Texas hearing in-
strument fitter and dispenser license.

Proposed new Subchapter E establishes the requirements to ob-
tain an apprentice permit.

Proposed new §112.40 details the application and eligibility re-
quirements for an apprentice permit.

Proposed new §112.41 explains the process for issuing an ap-
prentice permit.

Proposed new §112.42 details the permit terms and extension
requirements for the apprentice permit.

Proposed new §112.43 explains the supervision requirements
for the apprentice permit.

Proposed new §112.44 provides the continuing education re-
quirements for an apprentice permit.

Proposed new Subchapter F establishes the requirements to ob-
tain a temporary training permit.

Proposed new §112.50 details the application and eligibility re-
quirements for a temporary training permit.

Proposed new §112.51 explains the process for issuing a tem-
porary training permit.

Proposed new §112.52 details the permit terms and extension
requirements for the temporary training permit.

Proposed new §112.53 explains the supervision and temporary
training requirements for a temporary training permit.

Proposed new Subchapter G establishes the financial security
requirements.

Proposed new §112.60 explains the criteria for filing a surety
bond or other form of financial security.

Proposed new §112.61 provides information on filing a claim and
recovery under a surety bond or other form of financial security.

Proposed new Subchapter H establishes the continuing educa-
tion requirements for this program.

Proposed new §112.70 details the hours and courses for contin-
uing education requirements.

Proposed new §112.71 explains the continuing education audit-
ing process and the records that must be kept.

Proposed new §112.72 establishes the criteria for continuing ed-
ucation providers.

Proposed new Subchapter | establishes the responsibilities of
the Commission and the Department.

Proposed new §112.80 requires the Commission to adopt rules
necessary to implement the Hearing Instrument Fitters and Dis-
pensers program, including rules governing changes to the stan-
dards of practice rules.

Proposed new Subchapter J establishes the responsibilities of
the licensee and the code of ethics.

Proposed new §112.90 specifies general responsibilities of the
licensees.

Proposed new §112.91 requires all licensees to notify the De-
partment of a change of name, address or other pertinent infor-
mation.

Proposed new §112.92 details the information that all licensees
must provide to clients and the public.

Proposed new §112.93 provides requirements regarding the dis-
play of the license.

Proposed new §112.94 prohibits false, misleading or deceptive
advertising by licensees.

Proposed new §112.95 requires obtaining information on
prospective candidates for amplification.

Proposed new §112.96 requires a license holder or permit
holder to comply with federal regulations regarding hearing
instruments.

Proposed new §112.97 establishes requirements regarding
sound-level measurements, audiometers, and audiometric
testing.

Proposed new §112.98 creates a code of ethics for this program.

Proposed new Subchapter L establishes fees for the Hearing
Instrument Fitters and Dispensers program.

Proposed new §112.110 details all fees associated with the
Hearing Instrument Fitters and Dispensers program as regu-
lated by the Commission and the Department.

Proposed new Subchapter M creates a subchapter to address
complaints.

Proposed new §112.120 provides that the Commission will adopt
rules regarding complaints involving standard of care.

Proposed new Subchapter N establishes enforcement provi-
sions.

Proposed new §112.130 allows for administrative penalties and
sanctions.

Proposed new §112.131 provides the authority to enforce Texas
Occupations Code, Chapter 402 and this chapter.

Proposed new §112.132 provides the authority to order refunds
for returned hearing instruments.

Proposed new §112.133 allows for a civil penalty to be assessed
against persons who violate this chapter.

Proposed new §112.134 requires a license holder or permit
holder to surrender his or her license or permit to the Depart-
ment on demand.
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Proposed new Subchapter O establishes joint rules regarding
the sale of hearing instruments. Texas Occupations Code Chap-
ters 401 and 402 require the Commission, with the assistance
of the Speech-Language Pathologists and Audiologist Advisory
Board and the Hearing Instrument Fitters and Dispensers Advi-
sory Board, to adopt rules to establish requirements regarding
the sale of hearing instruments.

Proposed new §112.140 details the requirements regarding the
sale of hearing instruments.

Proposed new Subchapter P establishes joint rules for fitting and
dispensing of hearing instruments by telepractice. Texas Occu-
pations Code Chapters 401 and 402 require the Commission,
with the assistance of the Speech-Language Pathologists and
Audiologist Advisory Board and the Hearing Instrument Fitters
and Dispensers Advisory Board, to adopt rules to establish re-
quirements regarding the fitting and dispensing of hearing instru-
ments by telepractice.

Proposed new §112.150 details the requirements regarding the
fitting and dispensing of hearing instruments by telepractice.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed new rules are in effect
there will be no direct cost to state or local government as a re-
sult of enforcing or administering the proposed new rules. There
is no estimated increase or decrease in revenue to the state as a
result of enforcing or administering the proposed new rules. His-
torically, the funds used to administer the Hearing Instrument Fit-
ters and Dispensers program were appropriated to DSHS; now
those same funds will be appropriated to the Department.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed new rules are in effect, the pub-
lic benefit will include that the rules implement the statutory re-
quirements under the authority of the Commission and the De-
partment and provide details that are not found in the enabling
acts. Therules also have been formatted and organized to assist
the public, the regulated community, and the Department in eas-
ily finding specific rules. In addition, the new rules are stream-
lined so as not to duplicate provisions that are already located
in the statutes and rules of the Commission and Department in
the Texas Occupations Code and in 16 TAC Chapter 60, which
apply to all programs regulated by the Commission and the De-
partment.

There will be no anticipated economic effect on small and micro-
businesses or to persons who are required to comply with the
rules as proposed.

Since the agency has determined that the proposed new rules
will have no adverse economic effect on small or micro-busi-
nesses, preparation of an Economic Impact Statement and a
Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032; or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §112.1, §112.2

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.1.  Authority.

This chapter is promulgated under the authority of the Texas Occupa-
tions Code, Chapters 51 and 402, and Chapter 401 as applicable.

§112.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--Texas Occupations Code, Chapter 402, concern-
ing the licensing of persons authorized to fit and dispense hearing in-
struments.

(2) Advisory board--The Hearing Instrument Fitters and
Dispensers Advisory Board.

(3) Applicant--An individual who applies for a license or
permit under the Act.

(4) Apprentice permit--A permit issued by the department
to an individual who meets the qualifications established by Texas Oc-
cupations Code, §402.207 and this chapter, and which authorizes the
permit holder to fit and dispense hearing instruments under appropri-
ate supervision from an individual who holds a license to fit and dis-
pense hearing instruments without supervision under Texas Occupa-
tions Code, Chapter 401 or 402, other than an individual licensed under
§401.311 or §401.312.

(5) Certification, proof of--A certificate of calibration,
compliance, conformance, or performance.

(6) Commission--The Texas Commission of Licensing and
Regulation.

(7) _Contact hour--A period of time equal to 55 minutes.

(8) Continuing education hour--A period of time equal to
50 minutes.

(9) Contract--See definition for "written contract for ser-

vices."

(10) Continuing education--Education intended to main-
tain and improve the quality of professional services in the fitting and
dispensing of hearing instruments, to keep licensees knowledgeable
of current research, techniques, and practices, and provide other
resources which will improve skills and competence in the fitting and
dispensing of hearing instruments.

(11) Continuing education provider--A provider of a con-
tinuing education activity.

(12) Department--The Texas Department of Licensing and
Regulation.

(13) Direct supervision--The physical presence with
prompt evaluation, review and consultation of a supervisor any time
a temporary training permit holder is engaged in the act of fitting and
dispensing of hearing instruments.

(14) Executive director--The executive director of the de-
partment.
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(15) Fitting and dispensing hearing instruments--The mea-
surement of human hearing by the use of an audiometer or other means

(26) Specific Product Information--Specific product infor-
mation shall include, but not be limited to, brand name, model number,

to make selections, adaptations, or sales of hearing instruments. The

shell type, and circuit type.

term includes the making of impressions for earmolds to be used as a
part of the hearing instruments and any necessary post-fitting counsel-
ing for the purpose of fitting and dispensing hearing instruments.

(16) Hearing instrument--Any wearable instrument or de-

(27)  Supervisor--A supervisor is an individual who holds a
valid license to fit and dispense hearing instruments under Texas Oc-
cupations Code, Chapter 401 or 402, other than an individual licensed
under §401.311 or §401.312, and who meets the qualifications estab-

vice designed for, or represented as, aiding, improving, or correcting

lished by Texas Occupations Code, §402.255 and this chapter.

defective human hearing. The term includes the instrument's parts and
any attachment, including an earmold, or accessory to the instrument.
The term does not include a battery or cord.

(17) Indirect supervision--The daily evaluation, review,

(28) Temporary training permit--A permit issued by the de-
partment to an individual who meets the qualifications established by
Texas Occupations Code, Chapter 402, Subchapter F, and this chapter,
to authorize the permit holder to fit and dispense hearing instruments

and prompt consultation of a supervisor any time a permit holder is

only under the direct or indirect supervision, as required and as appro-

engaged in the act of fitting and dispensing hearing instruments.

(18) License--A license issued by the department under the
Act and this chapter to a person authorized to fit and dispense hearing
instruments.

(19) Licensee--Any person licensed or permitted by the de-
partment under Texas Occupations Code Chapter 401 or 402.

(20) Manufacturer--The term includes a person who ap-
plies to be a continuing education provider who is employed by, com-
pensated by, or represents an entity, business, or corporation engaged
in any of the activities described in this paragraph. An entity, business,
or corporation that:

(A) s engaged in manufacturing, producing, or assem-
bling hearing instruments for wholesale to a licensee or other hearing
instrument provider;

(B) is engaged in manufacturing, producing, or assem-
bling hearing instruments for sale to the public;

(C) is a subsidiary of, or held by, an entity that is en-
gaged in manufacturing, producing, or assembling hearing instruments
as described in this definition;

(D) holds an entity, business, or corporation engaged in
manufacturing, producing, or assembling hearing instruments as de-
scribed in this definition; or

(E) serves as a buying group for an entity, business, or
corporation engaged in manufacturing, producing, or assembling hear-
ing instruments as described in this definition.

(21) Non-Manufacturer--Any person, entity, buyer group,
or corporation that does not meet the definition of a manufacturer.

(22) Ownership of dispensing practice--A person who
owns, maintains, or operates an office or place of business where the
person employs or engages under contract a person who practices
the fitting and dispensing of hearing instruments shall be considered
also to be engaged in the practice of fitting and dispensing of hearing
instruments under this Act.

(23) Person--An individual, corporation, partnership, or
other legal entity.

(24) Sale or sell--A transfer of title or of the right to use by
lease, bailment, or other contract. The term does not include a sale at
wholesale by a manufacturer to a person licensed under the Act or to a
distributor for distribution and sale to a person licensed under the Act.

(25) Selling of hearing instrument by mail--Any time
a hearing instrument is not sold, fitted or dispensed in person by a
license holder or permit holder.

priate, of an individual who holds a license to fit and dispense hear-
ing instruments without supervision under Texas Occupations Code,
Chapter 401 or 402, other than an individual licensed under §401.311

or §401.312.

(29) Working days--Working days are Monday through
Friday, 8:00 a.m. to 5:00 p.m.

(30) Written contract for services--A written contract be-
tween the license holder and purchaser of a hearing instrument as set
out in §112.140 (relating to Joint Rule Regarding the Sale of Hearing

Instruments).

(31) 30-day trial period--The period in which a person may
cancel the purchase of a hearing instrument.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505908

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179
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SUBCHAPTER B. HEARING INSTRUMENT
FITTERS AND DISPENSERS ADVISORY
BOARD

16 TAC §§112.10 - 112.14

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.10. Membership.

The advisory board consists of nine members appointed by the presid-
ing officer of the commission, with the approval of the commission as
follows:
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(1) six members licensed under this chapter who have been
residents of this state actually engaged in fitting and dispensing hearing
instruments for at least five years preceding appointment, not more than
one of whom may be licensed under Chapter 401;

(2) one member who is actively practicing as a physician
licensed by the Texas Medical Board and who:

(A) hasbeen aresident of this state for at least two years
preceding appointment;

(B) s a citizen of the United States; and

(C) specializes in the practice of otolaryngology; and

(3) two members of the public.

§112.11. Duties.
The advisory board shall provide advice and recommendations to the
department on technical matters relevant to the administration of this

chapter.

§112.12. Terms; Vacancies.

(a) Members of the advisory board serve staggered six-year
terms. The terms of three members expire on February 1 of each odd-
numbered year.

(b) If a vacancy occurs during a member's term, the presid-
ing officer of the commission, with the commission's approval, shall
appoint a replacement who meets the qualifications for the vacant po-
sition to serve for the remainder of the term.

(c¢) A member of the advisory board may be removed from the
advisory board pursuant to Texas Occupations Code §51.209, Advisory
Boards; Removal of Advisory Board Member.

§112.13.  Officers.
(a) The presiding officer of the commission shall designate a

¢ ¢ ¢

SUBCHAPTER C. EXAMINATIONS
16 TAC §§112.20 - 112.26

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.20. Examination Requirements--General.

(a) Except as provided under subsection (b), an individual
must pass an examination required by the department to qualify for a
hearing instrument fitter and dispenser license or an apprentice permit
under this chapter.

(b) An individual licensed under Chapter 401, as an audiol-
ogist or an audiology intern who is applying for a license under this
chapter, is exempt from the examination required under this chapter
but must comply with all other requirements under this chapter.

§112.21.

(a) _An applicant must qualify to take the written examination
and the practical examination. The applicant must also take the Ju-
risprudence Examination as described under §112.26, but the applicant
does not need to qualify to take the Jurisprudence Examination.

Examination Qualifications.

(b) The department will review an applicant's application and
other submitted documentation as prescribed under §112.40 (appren-
tice permit) or §112.33 (out of state license) to determine whether the

member of the advisory board to serve as the presiding officer of the

applicant qualifies to take the written and practical examinations.

advisory board for a term of one year. The presiding officer of the
advisory board may vote on any matter before the advisory board.

(b) The presiding officer shall preside at all meetings at which

(c) Pursuant to Texas Occupations Code §402.203(c), the de-
partment may refuse to examine an applicant who has been convicted
of a misdemeanor that involves moral turpitude or a felony.

he or she is in attendance.

$112.14.  Meetings.
(a) The advisory board shall meet at the call of the presiding
officer of the commission or the executive director.

(b) Meetings shall be announced and conducted under the pro-

(d) The department or department's designee will notify the
applicant who qualifies to take the examinations.

(e) Anapplicant must take and pass the examinations and com-
plete all licensing requirements within one year after the date the ap-
plication is received by the department.

visions of the Open Meetings Act, Texas Government Code, Chapter
551.

(c) A quorum of the advisory board is necessary to conduct
official business. A quorum is five members.

(d) Advisory board action shall require a majority vote of those
members present and voting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505909

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

§112.22.  Examination Tests and Contents.

(a) The examination required under the Act shall consist of
a written examination, a practical examination, and a Jurisprudence
Examination as described under §112.26.

(b) The department shall administer or arrange for the admin-
istration of the examination.

(1) The written examination is the International Licensing
Examination for Hearing Instrument Dispenser, a national examination
administered by the International Hearing Society.

(2) The practical examination is administered by the de-
partment or the department's designee.

(3) The Jurisprudence Examination is developed by the de-
partment and administered by the department's designee.

(c) The examination under subsection (a), will test the follow-
ing areas as they relate to the fitting and dispensing of hearing instru-
ments:

(1) Dbasic physics of sound;
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(2) structure and function of hearing instruments;

(3) fitting of hearing instruments;

(4) pure tone audiometry, including air conduction testing
and bone conduction testing;

(5) live voice and recorded voice speech audiometry;

(6) masking when indicated for air conduction, bone con-
duction, and speech;

(7) recording and evaluation of audiograms and speech au-
diometry to determine the candidacy for a hearing instrument;

(8) selection and adaption of hearing instruments, testing
of hearing instruments, and verification of aided hearing instrument
performance;

(9) taking of earmold impressions;

(10) verification of hearing instrument fitting and func-
tional gain measurements using a calibrated system;

(11) anatomy and physiology of the ear;

(12) post-counseling and aural rehabilitation of an individ-
ual with a hearing impairment for the purpose of fitting and dispensing
hearing instruments;

(13) use of an otoscope for the visual observation of the
entire ear canal; and

(14) laws, rules, and regulations of this state and the United

States.

(d) The examination may not test knowledge of the diagnosis
or treatment of any disease of or injury to the human body.

§112.23.

(a) The applicant must pass all parts of the examination with
a score of 70 percent or greater.

Examination Scores and Results.

(b) The department will notify the applicant in writing regard-
ing the applicant's examination scores or results for the written and
practical examinations. The department's designee will provide a cer-
tificate of completion to the applicant upon passage of the Jurispru-
dence Examination.

$112.24.  Failure of Examination.

An applicant who fails the examination may retake the failed portion or
portions of the examination after payment of an additional examination
fee. An applicant must hold a current temporary training permit in
order to be re-examined.

§112.25.  Examination Proctors.

(a) The practical examination must be administered by one or
more qualified proctors selected and assigned by the department.

(b) Qualifications for Examination Proctor.

(1) A proctor must be licensed in good standing as a hear-
ing instrument fitter and dispenser under the Act.

(2) A proctor must have held the license for at least three
years prior to the examination date.

(3) A proctor must have observed at least five full practical
examination sessions prior to serving as a proctor.

(4) Disciplinary actions or other actions that may disqual-
ify a license holder from serving as a proctor are:

(A) suspension or probated suspension under this chap-

(B) any action requiring supervision by another person
licensed under this chapter; or

(C) an administrative penalty or reprimand under this
chapter within three years prior to the examination date.

$112.26.  Jurisprudence Examination.

(a) To fulfill the requirements under Texas Occupations Code
§402.204(b)(14), an applicant must pass the Jurisprudence Examina-
tion prescribed by the department.

(b) The Jurisprudence Examination is separate from the writ-
ten and practical examinations under §112.22. The Jurisprudence Ex-
amination tests the applicant's knowledge of the laws, rules and reg-
ulations of Texas and of the United States relating to the fitting and
dispensing of hearing instruments.

(c) The applicant must register online and pay the Jurispru-
dence Examination fee to the third-party provider. The applicant does
not need to qualify through the department to take the Jurisprudence
Examination.

(d) The applicant must successfully complete the Jurispru-
dence Examination and submit a certificate of completion prior to
receiving a hearing instrument fitter and dispenser license or an

apprentice permit.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505910

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER D. HEARING INSTRUMENT
FITTER AND DISPENSER LICENSE
16 TAC §§112.30 - 112.33

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

$112.30. Hearing Instrument Fitter and Dispenser License--Applica-
tion and Eligibility Requirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

approved forms.
(b) An applicant must complete all licensing requirements

within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and

ter;

all required materials in addition to paying a new application fee.
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(c) _Anapplicant must submit the following required documen-
tation:

(1) a completed application on a department-approved

(2) successfully pass a criminal history background check;

(3) complete twenty (20) hours of continuing education as
required under §112.70;

form;

(2) the supervisor's agreement form that has been com-

(4) comply with the continuing education audit process de-
scribed under §112.71, if selected for an audit;

pleted by the apprentice permit holder and the supervisor(s), unless
previously submitted to the department;

(3) one of the following education records, unless previ-

(5) provide proof that all equipment that is used by the li-
cense holder to produce a measurement in the testing of hearing acuity
has been properly calibrated or certified by a qualified technician within

ously submitted to the department;

(A) an official diploma or official transcript indicating
graduation from high school;

(B) certificate of high school equivalency issued by the

one year prior to the renewal date; and
(6) submit the fee required under §112.110.

(d) The commission or department may deny the renewal of
the license pursuant to Texas Occupations Code §402.501.

appropriate education agency; or

(C) an official diploma or official transcripts from an ac-

(e) Except as provided under subsection (d), a license that is
not revoked or suspended shall be renewed provided that all other re-

credited college or university indicating a college degree was obtained;

quirements are met.

and
(4) the fee required under §112.110.

(d) An applicant for a hearing instrument fitter and dispenser
license must submit a completed legible set of fingerprints, on a form

(f) A person whose license has expired may renew the license
in accordance with §60.31 and §60.83 of this title.

(g) A person whose license has expired shall not practice the
fitting and dispensing of hearing instruments.

prescribed by the department, to the Department of Public Safety for
the purpose of obtaining criminal history record information. An ap-
plicant must successfully pass a criminal history background check.

(e) The commission or executive director may deny an appli-
cation based on the grounds for denial under Texas Occupations Code

§402.501.

$112.31.
of License.

(a) The department will issue each applicant, whose appli-
cation has been approved, a license certificate containing the license
holder's name, license number, and expiration date.

Hearing Instrument Fitter and Dispenser License--Issuance

(b) Any license certificate or renewal card issued by the de-
partment remains the property of the department and must be surren-
dered to the department on demand.

(c) The department may replace a lost, damaged, or destroyed
license certificate or renewal card upon a written request from the li-
cense holder using a department-approved form and payment of the
duplicate/replacement fee under §112.110.

(d) Upon the written request from the license holder using a
department-approved form and payment of the duplicate/replacement

(h) The department shall issue a renewal card to a license
holder who has met all the requirements for renewal. The license
holder must display the renewal card in association with the license.

§112.33. Application by License Holder From Another State.

(a) A person licensed to fit and dispense hearing instruments
in another state may apply for a hearing instrument fitter and dispenser
license under this chapter by meeting the requirements under this sec-
tion.

(b) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-

approved forms.

(c) An applicant must complete all licensing requirements
within one year from the date the application was submitted. After
that year an applicant will be required to submit a new application and
all required materials in addition to paying a new application fee.

(d) Anapplicant must submit the following required documen-
tation:

(1) a completed application on a department-approved

form;

fee under §112.110, the department will provide a license holder with a
duplicate certificate for a second place of practice which is designated
in a license holder's file.

§112.32.  Hearing Instrument Fitter and Dispenser License--License

(2) written verification that the applicant is licensed in good
standing as a fitter and dispenser of hearing instruments in another state
and has held the license for at least three years preceding the date of
application;

Term, Renewals.

(a) A hearing instrument fitter and dispenser license is valid
for two years after the date of issuance and may be renewed every two
years.

(b) Each license holder is responsible for renewing the license
before the expiration date and shall not be excused from paying ad-
ditional fees or penalties. Failure to receive notification prior to the
expiration date of the license shall not excuse failure to file for renewal

(3) written verification that:

(A) the requirements to obtain a license to fit and dis-
pense hearing instruments in the state in which the applicant is licensed
include passing the International Licensing Examination for Hearing
Instrument Dispenser (ILE) written examination; or

(B) the applicant holds a certification issued by the
Board of Certification for Hearing Instrument Sciences (BC-HIS); and

or late renewal.

(c) To renew a hearing instrument fitter and dispenser license,

(4) awritten statement from the licensing entity in the state
in which the applicant is licensed that details any disciplinary action

a license holder must:

(1) submit a completed renewal application on a depart-
ment-approved form,;

taken by the entity against the applicant; and

(5) a statement of the applicant's criminal history accept-
able to the department.
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(e) The department may deny an application under this section
based on the applicant's criminal history or an applicant's history of

disciplinary action.

(f) If the department approves an application, the applicant
must take the practical examination and the Jurisprudence Examina-
tion required under §112.22 and §112.26. If the applicant passes the
examinations required under this section, the department shall issue to
the applicant a hearing instrument fitter and dispenser license under this

chapter.

(g) The department may allow an applicant under this section
who satisfies all application requirements other than the requirement
under subsection (d)(3), to take all sections of the examination required
under Texas Occupations Code §402.202. If the applicant passes the
examination, the department shall issue to the applicant a hearing in-

(1) hold a current temporary training permit;

(2) provide documentation that the applicant is at least 18
years of age;

(3) submit a completed application on a department-ap-
proved form;

(4) submit one of the following education records:

(A) an official diploma or official transcript indicating
graduation from an accredited high school;

(B) certificate of high school equivalency issued by the
appropriate education agency; or

(C) an official diploma or official transcripts from an ac-
credited college or university indicating a college degree was obtained;

strument fitter and dispenser license under this chapter.

(h) Pursuant to Texas Occupations Code §402.209(h), an ap-
plicant under this section who fails an examination may not retake the

and

(5) submit the supervisor's agreement form that has been
completed by the applicant and the supervisor(s);

examination under this section. The person must comply with the re-
quirements for an applicant for a temporary trainee permit.

(i) The department may not issue a license under this section
to an applicant who is a licensed audiologist in another state. The de-
partment shall inform the applicant of the licensing requirements of
Chapter 401.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505911

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER E. APPRENTICE PERMIT
16 TAC §§112.40 - 112.44

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.40. Apprentice Permit--Application and Eligibility Require-
ments.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-
approved forms.

(b) An applicant must complete all permit requirements within
one year from the date the application was submitted. After that year an
applicant will be required to submit a new application and all required
materials in addition to paying a new application fee.

(c) An applicant for an apprentice permit must:

(6) pass all parts of the examination required under
§112.22;

(7) submit a certificate of completion of the Jurisprudence
Examination under §112.26; and

(8) pay the apprentice permit fee required under §112.110.

(d) An applicant for an apprentice permit must successfully
pass a criminal history background check.

(¢) The department will review the applicant's apprentice per-
mit application and will notify the applicant who qualifies to take the
examination.

() The applicant who qualifies to take the examination must
comply with the examination requirements under Subchapter C, Ex-
aminations.

§112.41.

(a) The department will issue a permit containing the permit
holder's name, permit number, and expiration date to an applicant who
meets all of the requirements for obtaining an apprentice permit under
the Act and this chapter.

Apprentice Permit--Issuance of Permit.

(b) Any permit issued by the department remains the property
of the department and must be surrendered to the department on de-
mand.

(c) The department may replace a lost, damaged, or destroyed
permit upon a written request from the permit holder using a depart-
ment-approved form and payment of the duplicate/replacement fee un-

der §112.110.
§112.42. Apprentice Permit--Permit Term; Extension.

(a) An apprentice permit is valid for one year. The department
may extend the apprentice permit for an additional period not to exceed

one year.

(b) To extend an apprentice permit, the apprentice permit
holder must:

(1) submit an extension request on a department-approved

form;

(2) submit a new or renewed supervision agreement for the
extension period; and

(3) pay the permit extension fee required under §112.110.

(c) A person whose permit has expired shall not practice the
fitting and dispensing of hearing instruments.
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§112.43. Apprentice Permit--Supervision Requirements.

(a) An apprentice permit holder shall work under the supervi-
sion of a license holder for at least one year.

(b) The supervisor shall periodically conduct a formal eval-
uation of the applicant's progress in the development of professional
skills.

(c) A supervisor of an apprentice permit holder is responsible
for services to the client that may be performed by the apprentice permit
holder. The supervisor must ensure that all services provided are in
compliance with the Act and this chapter.

(d) The apprenticeship must be done under the supervision of
an individual authorized to supervise permit holders who holds a valid
license to fit and dispense hearing instruments in the State of Texas
under Texas Occupations Code, Chapter 401 or 402, other than a person
licensed under §401.311 or §401.312.

(e) The supervisor must submit written notification of cessa-
tion of supervision to the department and the apprentice permit holder
within ten (10) days of cessation of supervision on a department-ap-
proved form or in a manner prescribed by the department.

(f) The apprentice permit holder shall give written notice to
the department of the transfer of supervision within ten (10) working
days of change in supervisor on a department-approved form or in a
manner prescribed by the department.

(g) The supervisor's agreement form must be completed by the
apprentice permit holder and the supervisor or supervisors on a depart-
ment-approved form or in a manner prescribed by the department.

(h) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms
for the monitoring and reporting of the supervision requirements.

§112.44.  Apprentice Permit--Continuing Education.

(a) Pursuant to Texas Occupations Code §402.207, the appren-
tice permit holder must complete twenty (20) hours of classroom con-
tinuing education during the apprentice year.

(b) The apprentice permit holder must complete the continuing
education in one or more of the following approved subjects relating
to the fitting and dispensing of hearing instruments:

(1) basic physics of sound;

(2) structure and function of hearing instruments;

(3) fitting of hearing instruments;

(4) pure tone audiometry, including air conduction testing
and bone conduction testing;

(5) live voice and recorded voice speech audiometry;

(6) masking when indicated for air conduction, bone con-

(12) counseling and aural rehabilitation of an individual
with a hearing impairment for the purpose of fitting and dispensing
hearing instruments;

(13) use of an otoscope for the visual observation of the
entire ear canal,;

(14) laws, rules, and regulations of this state and the United
States; and

(15) the proper procedures for sound level measurements.

(c) The apprentice must provide written proof of attendance or
completion of an approved course on a department-approved form or
in a manner prescribed by the department.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505912

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER F. TEMPORARY TRAINING
PERMIT
16 TAC §§112.50 - 112.53

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.50.  Temporary Training Permit--Application and Eligibility Re-
quirements.

(a) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on department-
approved forms.

(b) Anapplicant must complete all permit requirements within
one year from the date the application was submitted. After that year an

duction, and speech;

(7) recording and evaluation of audiogram and speech au-
diometry to determine the candidacy for hearing instruments;

(8) selection and adaption of hearing instruments, testing
of hearing instruments, and verification of aided hearing instrument

applicant will be required to submit a new application and all required
materials in addition to paying a new application fee.

(c) _An applicant for a temporary training permit must:

(1) have never taken the examination administered under
this chapter;

performance;
(9) taking of earmold impressions;

(10) verification of hearing instrument fitting and func-
tional gain measurements using a calibrated system;

(11) anatomy and physiology of the ear;

(2) provide documentation that the applicant is at least 18
years of age;

(3) submit a completed application on a department-ap-
proved form;
(4) submit one of the following education records:
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(A) an official diploma or official transcript indicating
graduation from an accredited high school;

(B) a certificate of high school equivalency issued by
the appropriate education agency; or

(C) an official diploma or official transcripts from an ac-
credited college or university indicating a college degree was obtained;

(5) submit the supervisor statement required under Texas
Occupations Code §402.252, on a department-approved form; and

(6) pay the temporary training permit fee required under

(d) A temporary training permit holder only has the authority
prescribed under Texas Occupations Code §402.256.

(e) The supervisor must submit a written notification of ter-
mination of supervision to the department and the temporary training
permit holder within ten (10) days of cessation of supervision on a de-
partment-approved form or in a manner prescribed by the department.

(f) Pursuant to Texas Occupations Code §402.257, the tempo-
rary training permit holder shall give written notice to the department
of the transfer of supervision within ten (10) working days of change
in supervisor using a department-approved form or in a manner pre-

§112.110.

(d) Anapplicant for a temporary training permit must success-
fully pass a criminal history background check.

$112.51.  Temporary Training Permit--Issuance of Permit.

(a) The department will issue a permit containing the permit
holder's name, permit number, and expiration date to an applicant who
meets all of the requirements for obtaining a temporary training permit
under the Act and this chapter.

(b) Any permit issued by the department remains the property
of the department and must be surrendered to the department on de-
mand.

(c) The department may replace a lost, damaged, or destroyed
permit upon a written request from the permit holder using a depart-
ment-approved form and payment of the duplicate/replacement fee un-

der §112.110.

§112.52.  Temporary Training Permit--Permit Term; Extension.

(a) A temporary training permit is valid for one year. The de-
partment may extend the temporary training permit for an additional
period not to exceed one year. A temporary training permit may not be
extended more than once.

(b) To extend a temporary training permit, the temporary train-
ing permit holder must:

(1) submit an extension request on a department-approved

form,;

(2) submit a new or renewed supervision agreement for the
extension period; and

(3) pay the permit extension fee required under §112.110.

(c) A person whose permit has expired, shall not practice the
fitting and dispensing of hearing instruments.

$112.53.  Temporary Training Permit--Supervision and Temporary
Training Requirements.

(a) The training of a temporary training permit holder must be

scribed by the department.

(g) A temporary training permit holder shall have at least 150
hours of directly supervised practicum that shall include the following:

(1) 25 contact hours of pure tone air conduction, bone con-
duction, and speech audiometry, recorded and live voice, with 15 of the
required hours being with actual clients;

(2) 25 client contact hours of hearing instrument evalu-
ations, including sound-field measurements with recorded and live
voice;

(3) 20 contact hours of instrument fittings with actual

clients;

(4) 10 contact hours of earmold orientation types, uses, and
terminology;

(5) five contact hours of earmold impressions and oto-
scopic examinations of the ear;

(6) 15 contact hours of troubleshooting of defective hear-
ing instruments;

(7) 20 contact hours of case history with actual clients;

(8) 10 contact hours regarding the laws governing the li-
censing of persons fitting and dispensing hearing instruments and fed-
eral Food and Drug Administration and Federal Trade Commission reg-
ulations relating to the fitting and dispensing of hearing instruments;
and

(9) 20 contact hours of supplemental work in one or more
of the areas described by paragraphs (1) through (8).

(h) Pursuant to Texas Occupations Code §402.254, in addition
to the contact hours under subsection (g), a temporary training permit
holder shall complete at least 10 contact hours of masking under the
direct supervision of the supervisor.

(1) Pursuant to Texas Occupations Code §402.255(d), the su-
pervisor shall maintain a log of the contact hours by practicum category
on a form and in a manner prescribed by the department. After the tem-

done under the supervision of an individual who holds a valid license

porary training permit holder has completed the 150 contact hours un-

to fit and dispense hearing instruments under Texas Occupations Code,

der subsection (g), the supervisor and the permit holder shall sign the

Chapter 401 or 402, other than an individual licensed under §401.311

form, and the form shall be notarized and mailed to the department.

or §401.312.

(b) A supervisor licensed under Texas Occupations Code,

(j)  Pursuant to Texas Occupations Code §402.255(e), a super-
visor may not supervise more than two temporary training permit hold-

Chapter 401, shall comply with all provisions of Texas Occupations

ers at one time.

Code, Chapter 402, and this chapter that relate to the supervision
and training of a temporary permit holder. A supervisor licensed
under Texas Occupations Code, Chapter 402, shall comply with all
provisions of the Act and this chapter.

(c) A person must obtain a temporary training permit prior to

(k) A supervisor may delegate training activities of a tempo-
rary training permit holder to another license holder. The supervisor
shall be responsible for the day-to-day supervision of a temporary train-
ing permit holder. The supervisor shall also be ultimately responsi-
ble for services provided to a client by the temporary training permit

beginning the supervision and must maintain a valid temporary training

holder. A supervisor shall not delegate the responsibility of supervi-

permit during his or her supervised practicum experience.

sion.
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() Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms

(C) does not require examination of the performance
of the underlying transaction between the department and the license

for the monitoring and reporting of the supervision requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505913

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢
SUBCHAPTER G. FINANCIAL SECURITY
REQUIREMENTS

16 TAC §112.60, §112.61

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.60. Filing Surety Bond or Other Form of Financial Security.

(a) A sole proprietor, partnership, corporation, or other legal
entity engaged in the fitting and dispensing of hearing instruments must
file with the department financial security in a form provided by sub-
section (b), in the amount of $10,000 and conditioned on the promise
to pay all:

(1) taxes and contributions due to the state and political
subdivisions of the state by the sole proprietor, partnership, corpora-
tion, or other legal entity; and

(2) judgments that the sole proprietor, partnership, corpo-
ration, or other legal entity may be required to pay for negligently or
improperly dispensed hearing instruments or for breaching a contract
relating to the dispensing of hearing instruments.

(b) A sole proprietor, partnership, corporation, or other legal
entity must file with the department one of the following acceptable
forms of financial security in the amount required in subsection (a):

(1) a surety bond issued by an authorized entity;

(2) adeposit of cash;

(3) acertificate of deposit that is issued by a qualified finan-
cial institution, assigned to the executive director, and for the benefit
of the department; or

(4) an original letter of credit acceptable to the department

that:

(A) s irrevocable;

(B) isissued by a qualified financial institution which is
financially responsible in the amount of the letter of credit;

holder;

(D) s payable to the department on demand or within a
reasonably brief period of time after presentation of all required docu-
ments; and

(E) does not include any condition that makes payment
to the department contingent upon the consent of or other action by the
license holder or other party.

(¢) The surety bond or other accepted form of financial secu-
rity must be received on or before the date of issuance of the license.

(d) A person to whom the Act does not apply pursuant to Texas
Occupations Code §402.003 is not required to file a bond under this
section.

(e) Financial security required under this section remains in
effect until canceled by action of the surety, the principal, or the de-
partment. Notice of cancellation must be provided to the department
no later than thirty (30) days prior to cancellation.

§112.61. Recovery on Surety Bond or Other Form of Financial Secu-
rity.

(a) The purchaser of a hearing instrument may rescind the
purchase and recover funds as provided by Texas Occupations Code
§402.404 and §402.405.

(b) The purchaser of a hearing instrument must file a claim
with the department to recover funds from the financial security sub-
mitted to the department under §112.60.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505914

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢
SUBCHAPTER H. CONTINUING EDUCATION
REQUIREMENTS

16 TAC §§112.70 - 112.72

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.70.  Continuing Education--Hours and Courses.

(a) This section applies to a hearing instrument fitter and dis-
penser license holder.

PROPOSED RULES
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(b) A license holder must complete 20 continuing education
hours of continuing education during each two-year renewal period.

(1) has served in the regular armed forces of the United
States during any part of the twenty-four (24) months before the end of

A two-year renewal period begins on the first day after the previous

the two-year renewal period,

license expiration date and ends on the new license expiration date.

(c) Pursuant to 16 Texas Administrative Code (TAC), Chapter

(2) submits proof from an attending physician that the li-
cense holder suffered a serious disabling illness or physical disability

59, a continuing education hour shall be 50 minutes of attendance in

that prevented compliance with the continuing education requirements

an approved continuing education course.

(d) No more than 10 continuing education hours per renewal
period may be earned from an approved online continuing education
course offered by an approved continuing education provider.

() No more than 5 continuing education hours per renewal

during the twenty-four (24) months before the end of the two-year re-
newal period; or

(3) was licensed for the first time during the twenty-four
(24) months before the end of the two-year renewal period.

§112.71.  Continuing Education--Records and Audits.

period may be earned from an approved continuing education course
offered by an approved manufacturer continuing education provider.

(a) The department shall employ an audit system for contin-
uing education reporting. The license holder shall be responsible for

(f) Pursuant to Texas Occupations Code §402.304, a license
holder may take all three parts of the licensing examination referenced
under §112.22, on written request to the department. A license holder
who pays the examination fees and passes the examination is exempt
from the continuing education requirement for the renewal period in
which the examination is taken.

(g) A license holder may be credited with continuing educa-
tion hours for a published book or article written by the license holder

maintaining a record of his or her continuing education experiences.
The certificates, diplomas, or other documentation verifying earning
of continuing education hours are not to be forwarded to the depart-
ment at the time of renewal unless the license holder has been selected
for audit.

(b) The audit process shall be as follows.

(1) The department shall select for audit a random sample
of license holders for each renewal month. License holders will be no-

that contributes to the license holder's professional competence. The

tified of the continuing education audit when they receive their renewal

department may approve credit hours based on the degree that the pub-

documentation.

lished book or article advanced knowledge regarding the fitting and
dispensing of hearing instruments. No more than 5 contact hours per
renewal period may be approved for preparation of a publication.

(h) Continuing education shall be acceptable if the education

(2) Ifselected for an audit, the license holder shall submit
copies of certificates, transcripts or other documentation satisfactory to
the department, verifying the license holder's attendance, participation
and completion of the continuing education. All documentation must

is described in subsection (f) or (g), or falls in one or more of the fol-

be provided at the time of renewal.

lowing categories:
(1) participation in approved continuing education courses

(3) Failure to timely furnish this information or providing
false information during the audit process or the renewal process are

offered by approved continuing education providers;

(2) completion of academic courses at an accredited col-
lege or university in areas directly supporting development of skills

grounds for disciplinary action against the license holder.

(4) A license holder who is selected for continuing educa-
tion audit may renew through the online renewal process. However,

and competence in the fitting and dispensing of hearing instruments;

the license will not be considered renewed until required continuing

and/or

(3) participation or teaching in programs directly related to
the fitting and dispensing of hearing instruments (e.g., institutes, semi-
nars, workshops, or conferences), which are approved or offered by an

education documents are received, accepted and approved by the de-
partment.

(5) Licenses will not be renewed until the continuing edu-
cation requirements have been met.

accredited college or university.

(i) To receive credit for completion of academic work the

(c) The license holder shall be responsible for maintaining a
record of his or her continuing education experiences until the next

license holder must submit an official transcript(s) from accredited

renewal is completed.

school(s) showing completion of hours in appropriate areas for which
the license holder received a passing grade.

(j) The department will not approve continuing education

§112.72.  Continuing Education--Providers.
(a) In accordance with the Act, continuing education courses
must be provided by a department-approved continuing education

credit for any license holder for:

(1) education incidental to the regular professional activi-
ties of a license holder such as knowledge gained through experience
or research;

(2) organization activity such as serving on committees or
councils or as an officer in a professional organization; and

(3) any program which is not described in, or in compliance

provider. An individual or organization may request approval as a
continuing education provider by submitting an application to the
department. The department may consult as needed with an advisory
board member.

(b) After review of the continuing education provider applica-
tion, the applicant may be approved by the department as either a man-
ufacturer continuing education provider or a non-manufacturer contin-
uing education provider.

with, this section.

(k) Pursuant to Texas Occupations Code §402.305, the depart-

(c) Upon approval, the continuing education provider appli-
cant shall pay the continuing education provider fee prescribed under

ment may renew the license of a license holder who has not complied

§112.110. The approved provider status shall be effective for one year

with the continuing education requirements if the license holder:

from the date of issuance of provider approval.
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(d) Continuing education providers must renew their approved
provider status annually by completing and returning to the department
the provider renewal form and the continuing education provider fee. If
not renewed on or before the expiration date, the continuing education
provider must reapply for approved sponsor status.

(e) Each continuing education course offered by an approved
provider must be submitted to the department on the required course

approval form.
() The department is responsible for the review and approval

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 402, and Chapter 401 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

$112.80.  Rules.

of all continuing education courses submitted by approved providers.
The department may consult as needed with an advisory board member.

(a) Pursuant to the authority under Texas Occupations Code
§51.203, the commission shall adopt rules necessary to implement

(g) Each continuing education course will be evaluated by the
department on the basis of the following criteria:

(1) relevance of the subject matter to increase or support
the development of skills and competence in the fitting and dispensing
of hearing instruments or in studies or disciplines related to fitting and
dispensing of hearing instruments;

(2) objectives of specific information and skills to be
learned; and

(3) subject matter, educational methods, materials, qualifi-
cations of instructors and presenters, and facilities utilized, including
the frequency and duration of sessions, and the adequacy to implement
learner objectives.

(h) Approved providers who offer online continuing education
must submit each course for approval.

(1) Approved continuing education courses and providers will
be listed on the department's website.

(j) An organization or individual who meets the required cri-
teria and is approved by the department may advertise as an approved
provider of continuing education for licensed fitters and dispensers of
hearing instruments.

(k) Each continuing education provider shall provide each par-
ticipant with a certificate of completion that documents the partici-
pant's name, the continuing education course number, the number of
approved continuing education hours, the title and date(s) of the pro-
gram as approved by the department, and the name of the approved
continuing education provider.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,

2015.

TRD-201505915

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER I. RESPONSIBILITIES OF THE
COMMISSION AND THE DEPARTMENT
16 TAC §112.80

the Hearing Instrument Fitters and Dispensers program. Pursuant to
§60.22 of this title, the department is authorized to propose rules.

(b) Pursuant to §51.2031, the department will not propose
changes to standards of practice rules unless proposed by the advisory
board.

(c) The commission will adopt rules governing changes to the
standards of practice rules pursuant to §51.2031.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505916

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER J. RESPONSIBILITIES OF THE
LICENSEE
16 TAC §§112.90 - 112.98

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

$112.90.  General Responsibilities of the Licensee.
(a) All licensees are bound by the provisions of the Act and

this chapter.

(b) A licensee shall report alleged violations of the Act or this
chapter to the department.

(c) A licensee shall cooperate with the department by furnish-
ing required documents or information and by responding to a request
for information from a subpoena issued by the executive director or the
department.

(d) A licensee shall comply with any order issued by the com-
mission or the department relating to the licensee.
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(e) A licensee shall not interfere with an investigation by the
willful misrepresentation of facts to the department or its authorized

(A) type(s) of equipment used to determine ambient
noise level;

representative or by the use of threats or harassment against any person.

§112.91. Change of Name, Address or Other Information.
A licensee must notify the department in writing within thirty (30) days
of any changes of name, address, telephone number, or employment.

§112.92.  Consumer Information.

A licensee shall inform each client of the name, address, email address,
and telephone number of the department for the purpose of filing a
complaint or reporting violations of the Act or this chapter on:

(1) each written contract for services; and

(2) a sign prominently displayed in the primary place of
business.

§112.93.  Display of License.
(a) A licensee shall:

(1) prominently display the current license issued by the

(B) model and serial number of equipment used to de-
termine ambient noise level;

(C) date of last calibration of equipment used to deter-
mine ambient noise level; and

(D) the ambient noise level of the test environment.

(¢) Audiometric testing conducted in a stationary acoustical
enclosure.

(1) A notation shall be made on the hearing test if testing
was done in a stationary acoustical enclosure.

(2) A stationary acoustical enclosure includes, but is not
limited to, an audiometric test room.

(A) An audiometric test room is any enclosed space in
which a listener is located for the purpose of testing hearing. An au-
diometric test room may also be known as:

department in the primary place of business;

(2) not display a license issued by the department which
has been reproduced or is expired, suspended, or revoked; and

(3) not make any alterations on a license issued by the de-
partment.
(b) The department shall issue a renewal card to a licensee who

has met all the requirements for renewal. The licensee must display the
renewal card in association with the license.

$112.94.  False, Misleading or Deceptive Advertising.

A licensee may not engage in false, misleading or deceptive advertising
in accordance with Texas Occupations Code §402.103.

§112.95.  Information on Prospective Amplification Candidates.
A license holder shall obtain information on each prospective can-
didate for amplification in accordance with Texas Occupations Code

§402.352.

§112.96. Conditions of Sale.

A license holder or permit holder shall comply with the federal regu-
lations adopted by the U.S. Food and Drug Administration at Title 21
Code of Federal Regulations §801.420 and §801.421. A link to the
federal regulations will be available online through the department's
website.

§112.97.  Sound-Level Measurements - Audiometers and Audiometric
Testing.

(a) Audiometers and audiometric testing devices shall meet
the current standards of the American National Standards Institute

(i) an audiometric test area;

(ii) a hearing test space; or

(iii) a hearing test room.

(B) An example of an audiometric test room would be
a prefabricated room known as:

(i) _an audiometric test booth;

(ii) _a suite; or

(iii) a sound treated room.
§112.98.  Code of Ethics.

(a) The purpose of this section is to establish the standards of
professional and ethical conduct required of a license holder or permit

holder and constitutes a code of ethics. It is the responsibility of all

license holders and permit holders to uphold the highest standards of

integrity and ethical principles.

(b) A license holder or permit holder of hearing instruments
must observe and comply with the code of ethics and standards of prac-

tice set forth in this chapter. Any violation of the code of ethics or

standards of practice will constitute unethical conduct or conduct that

discredits the profession of the dispensing and fitting of hearing instru-

ments and is grounds for disciplinary action.

(c) A license holder or permit holder shall:

(1) offer only those services that are within his or her pro-
fessional competency;

(ANSI) or the International Electrotechnical Commission.

(b) Audiometric testing not conducted in a stationary acousti-

(2) comply with client confidentiality rights within the lim-
its established by the law;

cal enclosure.

(1) A notation shall be made on the hearing test if testing

(3) refer a client for those services that the license holder
or permit holder is unable to provide;

was not done in a stationary acoustical enclosure. Sound-level mea-
surements must be conducted at the time of the testing to ensure that
ambient noise levels meet permissible standards for testing threshold to
20 dB based on the most current ANSI "ear covered" octave band crite-
ria for Permissible Ambient Noise Levels During Audiometric Testing,

(4) comply with the requirements of the Health Insurance
Portability and Accountability Act of 1996 (HIPAA);

(5) ensure that all equipment used is in proper working or-
der and is properly calibrated; and

or the test environment shall have a maximum allowable ambient noise
level of 42 dBA.

(2) Ambient noise level of the location of the audiometric
testing, if not done in a stationary acoustical enclosure, shall include a
notation on the hearing test of the following items:

(6) comply with any order relating to the license holder or
permit holder which is issued by the commission or executive director.

(d) A license holder or permit holder shall not:
(1) falsify records;
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(2) refuse to provide services solely on the basis of a client's
age, gender, race, color, religion, national origin, or disability;

(3) misrepresent his or her professional credentials and/or
qualifications;

(4) engage in sexual contact or sexual exploitation with a
client. Sexual contact means the behaviors and activities described
in the Texas Penal Code, §21.01 (relating to Sexual Offenses; Def-
initions). Sexual exploitation means a pattern, practice, or scheme of
conduct, which may include sexual contact, that can reasonably be con-
strued as being for the purposes of sexual arousal, sexual gratification,
or sexual abuse;

(5) provide services while impaired due to the use of med-
ication, drugs, or alcohol, or a physical or mental health condition; or

(6) interfere with an investigation or disciplinary proceed-
ing by willful misrepresentation or omission of facts to the department
or the department's designee or by the use of threats or harassment

(1) Initial
mit)--$205;
(2) Extension fee (one-year term, may only be extended

once)--$25.

(e) Examination Fees:

application fee (includes one-year per-

(1) Initial practical examination fee--$100;

(2) Retake practical examination fee--$100;

(3) Jurisprudence Examination fee--the fee in the amount
charged by the department's designee.

(f) Continuing education provider fee--$200 annually.

(g) A duplicate/replacement fee for a license or permit issued
under this chapter is $25.

(h) Late renewal fees for licenses and permits issued under this
chapter are provided under §60.83 of this title (relating to Late Renewal

against any person.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505917

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER L. FEES
16 TAC §112.110

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 402, and Chapter 401 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.110. Fees.

(a) Fees paid to the department are nonrefundable.

(b) Hearing Instrument Fitter and Dispenser License:

(1) Initial application fee (includes two-year initial li-
cense)--$205;

(2) Renewal application fee (for two-year license)--$205.

(c) Apprentice Permit:

(1) Initial
mit)--$205;

(2) Extension fee (one-year term, may only be extended

once)--$25.
(d) Temporary Training Permit:

application fee (includes one-year per-

Fees).

(1) A dishonored/returned check or payment fee is the fee pre-
scribed under §60.82 of this title (relating to Dishonored Payment De-

vice).

(j) The fee for a criminal history evaluation letter is the fee
prescribed under §60.42 of this title (relating to Criminal History Eval-

uation Letters).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505918

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER M. COMPLAINTS
16 TAC §112.120

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 402, and Chapter 401 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.120.  Complaints Regarding Standard of Care.

The commission will adopt rules related to handling complaints regard-
ing standards of care pursuant to Texas Occupations Code §51.2031.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.
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TRD-201505919

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER N. ENFORCEMENT
PROVISIONS
16 TAC §§112.130 - 112.134

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 402, and Chapter 401 as applicable, which au-
thorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.130. Administrative Penalties and Sanctions.

If a person or entity violates any provision of Texas Occupations Code,
Chapters 51 or 402, this chapter, or any rule or order of the executive
director or commission, proceedings may be instituted to impose ad-
ministrative penalties, administrative sanctions, or both in accordance
with the provisions of Texas Occupations Code, Chapter 51 and 402
and any associated rules.

$112.131.  Enforcement Authority.

The enforcement authority granted under Texas Occupations Code,
Chapters 51 and 402 and any associated rules may be used to enforce
Texas Occupations Code, Chapter 402 and this chapter.

$112.132.  Refund for Hearing Instrument.

The commission or executive director may order a license holder to
pay a refund to a consumer who returns a hearing instrument during
the 30-day trial period described in the Act and in this chapter.
$112.133.  Civil Penalty.

(a) A person who violates this chapter or a rule adopted or
order issued under this chapter is liable for a civil penalty not to exceed

$5,000 a day.

(b) Anaction under this section shall be implemented in accor-
dance with Texas Occupations Code §51.352, Injunctive Relief; Civil
Penalty.
$112.134.  Surrender of a License or Permit.

(a) Surrender by license holder or permit holder.

(1) A license holder or permit holder may at any time vol-

(c) Reinstatement. A license or permit which has been surren-
dered may not be reinstated; however, a person may apply for a new
license or permit in accordance with the Act and this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505920

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER O. JOINT RULE REGARDING
THE SALE OF HEARING INSTRUMENTS
16 TAC §112.140

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 402, and Chapter 401 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.

§112.140.  Requirements Regarding the Sale of Hearing Instruments.

(a) This subchapter constitutes the rules required by Texas Oc-
cupations Code §401.2021 and §402.1021 to be adopted by the com-
mission with the assistance of the Speech-Language Pathology and Au-
diology Advisory Board and the Hearing Instrument Fitters and Dis-
pensers Advisory Board. The requirements of this subchapter shall be
repealed or amended only through consultation with, and mutual action
by, both advisory boards.

(b) Guidelines for a 30 consecutive day trial period.

(1) Al clients shall be informed of a 30 consecutive day
trial period by written contract for services. All charges associated with
such trial period shall be included in this written contract for services,
which shall include the name, address, and telephone number of the

department.

(2) Any client purchasing one or more hearing instruments
shall be entitled to a refund of the purchase price advanced by the client

untarily offer to surrender his or her license or permit for any reason.

for the hearing instrument(s), less the agreed-upon amount associated

(2) If no complaint is pending, the executive director shall
accept and void the surrendered license or permit immediately.

(b) Formal disciplinary action.

(1)  When a license holder or permit holder has offered the
surrender of his or her license or permit after a complaint has been filed,
the executive director shall accept and void the surrendered license or
permit immediately.

(2) When the executive director has accepted such a sur-

with the trial period, upon return of the instrument(s), in good condition
to the licensed hearing instrument dispenser, apprentice permit holder,
or temporary training permit holder within the trial period ending 30
consecutive days from the date of delivery. Should the order be can-
celed by the client prior to the delivery of the hearing instrument(s),
the licensed hearing instrument dispenser, apprentice permit holder, or
temporary training permit holder may retain the agreed-upon charges
and fees as specified in the written contract for services. The client
shall receive the refund due no later than the 30th day after the date on
which the client cancels the order or returns the hearing instrument(s),

render, the surrender is deemed to be the result of a formal disciplinary

in good condition, to the licensed hearing instrument dispenser, appren-

action and an order accepting the surrender may be prepared.

tice permit holder, or temporary training permit holder.
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(3) Should the hearing instrument(s) have to be returned to
the manufacturer for repair or remake during the trial period, the 30

(13) the dollar amount charged for the hearing instrument
and the dollar amount charged for the return or restocking fee, if appli-

consecutive day trial period begins anew. The trial period begins on

cable.

the day the client reclaims the repaired/remade hearing instrument(s).
The expiration date of the new 30 consecutive day trial period shall
be made available to the client in writing, through an amendment to
the original written contract. The amendment shall be signed by both
the licensed hearing instrument dispenser, apprentice permit holder, or
temporary training permit holder and the client.

(4) Ondelivery of a new replacement hearing instrument(s)

(d) Record keeping. The owner of the dispensing practice
shall ensure that records are maintained on every client who receives
services in connection with the fitting and dispensing of hearing in-
struments. Such records shall be preserved for at least five years after
the date of the last visit. All of the business's records and contracts
are solely the property of the person who owns the business. Client
access to records is governed by the Health Insurance Portability and

during the trial period, the serial number of the new instrument(s), the

Accountability Act (HIPAA). The records must be available for the

delivery date of the hearing instrument(s), and the date of the expiration

department's inspection and shall include, but are not limited to, the

of the 30 consecutive day trial period must be stated in writing.

(5) If the date of the expiration of the 30 consecutive day
trial period falls on a holiday, weekend, or a day the business is not
open, the expiration date shall be the first day the business reopens.

(¢) Upon the sale of any hearing instrument(s) or change of
model or serial number of the hearing instrument(s), the owner shall
ensure that each client receives a written contract that contains:

(1) the date of sale;
(2) the make, model, and serial number of the hearing in-

strument(s);

(3) the name, address, and telephone number of the princi-
pal place of business of the license or permit holder who dispensed the

hearing instrument;

(4) astatement that the hearing instrument is new, used, or
reconditioned;

(5) the length of time and other terms of the guarantee and

following:
(1) pertinent case history;

(2) source of referral and appropriate documents;

(3) medical evaluation or waiver of evaluation;

(4) copies of written contracts for services and receipts ex-
ecuted in connection with the fitting and dispensing of each hearing
instrument provided;

(5) a complete record of hearing tests, and services pro-
vided; and

(6) all correspondence specifically related to services pro-
vided to the client or the hearing instrument(s) fitted and dispensed to
the client.

(e) The written contract and trial period information provided
to a client in accordance with this subchapter, orally and in writing,
shall be in plain language designed to be easily understood by the av-
erage consumer.

by whom the hearing instrument is guaranteed,;

(6) a copy of the written forms (relating to waiver forms);

(7) astatement on or attached to the written contract for ser-
vices, in no smaller than 10-point bold type, as follows: "The client has
been advised that any examination or representation made by a licensed
hearing instrument dispenser or apprentice permit holder or temporary
training permit holder in connection with the fitting and selling of the
hearing instrument(s) is not an examination, diagnosis or prescription
by a person duly licensed and qualified as a physician or surgeon au-
thorized to practice medicine in the State of Texas and, therefore, must
not be regarded as medical opinion or advice;"

(8) a statement on the face of the written contract for ser-
vices, in no smaller than 10-point bold type, as follows: "If you have
a complaint against a licensed hearing instrument dispenser or appren-
tice permit holder or temporary training permit holder, you may contact
the Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711, Telephone (512) 463-6599, Toll-Free (in Texas):
(800) 803-9202, www.tdlr.texas.gov";

(9) the printed name, license type, signature and license or
permit number of the licensed hearing instrument dispenser, apprentice
permit holder, or temporary training permit holder who dispensed the
hearing instrument;

(10) the supervisor's name, license type, and license num-
ber, if applicable;

(11) arecommendation for a follow-up appointment within
thirty (30) days after the hearing instrument fitting;

(12) the expiration date of the 30 consecutive day trial pe-
riod under subsection (b); and

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505921

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: February 7, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER P. JOINT RULES FOR
FITTING AND DISPENSING OF HEARING
INSTRUMENTS BY TELEPRACTICE

16 TAC §112.150

The new rule is proposed under Texas Occupations Code, Chap-
ters 51 and 402, and Chapter 401 as applicable, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 401 and 402. No
other statutes, articles, or codes are affected by the proposal.
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§112.150.  Requirements Regarding the Fitting and Dispensing of
Hearing Instruments by Telepractice.

(a) Pursuant to Texas Occupations Code §401.2022 and
§402.1023, the commission, with the assistance of the Speech-Lan-
guage Pathologists and Audiologists Advisory Board and the Hearing
Instrument Fitters and Dispensers Advisory Board, shall adopt rules
to establish requirements for the fitting and dispensing of hearing
instruments through the use of telepractice. This subchapter contains
rules that set forth the requirements for the fitting and dispensing of
hearing instruments through the use of telepractice.

(b) Definitions. Unless the context clearly indicates otherwise,
the following words and terms, when used in this subchapter, shall have
the following meanings:

(1) Acts--Texas Occupations Code, Chapter 401, relating
to Speech-Language Pathologists and Audiologists, and Chapter 402,
relating to Hearing Instrument Fitters and Dispensers.

(2) Client--A consumer or proposed consumer of services.

(3) Client site--The site at which the client is physically
located.

(4) Facilitator--The individual at the client site who assists
with the delivery of telehealth services.

(5) Hearing instrument--Any wearable instrument or de-
vice designed for, or represented as, aiding, improving or correcting
defective human hearing. This includes the instrument's parts and any
attachment, including an earmold, or accessory to the instrument. The
term does not include a battery or cord.

(6) Provider--An individual who holds a current, renew-
able, unrestricted license under Texas Occupations Code, Chapter 402,
that authorizes the individual to fit and dispense hearing instruments
without supervision; an individual who holds a current, renewable, un-
restricted license under Texas Occupations Code, §401.302; or an indi-
vidual who holds an audiology intern license under Texas Occupations
Code, §401.311.

(7) Provider site--The physical location of the provider of
telehealth services which is distant or remote from the client site.

(8) Telecommunications--Interactive communication at a
distance by concurrent two-way transmission, using telecommunica-
tions technology, of information, including, without limitation, sound,
visual images, and/or computer data, between the client site and the
provider site, and required to occur without a change in the form or
content of the information, as sent and received, other than through en-
coding or encryption of the transmission itself for purposes of and to
protect the transmission.

(9) Telecommunications technology--Computers  and
equipment, other than telephone, email or facsimile technology and
equipment, used or capable of use for purposes of telecommunications.
For purposes of this subchapter, the term includes, without limitation:

(A) compressed digital interactive video, audio, or data
transmission;

(B) clinical data transmission using computer imaging
by way of still-image capture and storage and forward; and

(C) other technology that facilitates the delivery of tele-
health services.

(10) Telehealth services--The fitting and dispensing of
hearing instruments through telepractice to a client who is physically
located at a site other than the site where the provider is located.

(11) Telepractice--The use of telecommunications technol-
ogy for the fitting and dispensing of hearing instruments.

(c) Unless otherwise legally authorized to do so, an individual
shall not render telehealth services from the State of Texas or to a client
in the state of Texas, unless the individual qualifies as a provider as
that term is defined in this section and renders only those telehealth
services that are within the course and scope of the provider's licensure
and competence, and delivered in accordance with the requirements of
that licensure and pursuant to the terms and conditions set forth in this

subchapter.

(d) The provider shall use only telecommunications technol-
ogy that meets the definition of that term, as defined in this subchap-
ter, to render telehealth services. Modes of communication that do not
utilize such telecommunications technology, including telephone, fac-
simile, and email, may be used only as adjuncts.

(e) Subject to the requirements and limitations of this subchap-
ter, a provider may utilize a facilitator at the client site to assist the
provider in rendering telehealth services.

(f) The provider shall be present at the provider site and shall
be visible and audible to, and able to see and hear the client and the fa-
cilitator via telecommunications technology in synchronous, real-time
interactions, even when receiving or sending data and other telecom-
munication transmissions in carrying out the telehealth services. The
provider is responsible for the actions of the facilitator and shall mon-
itor the client and oversee and direct the facilitator at all times during
the telehealth session.

(g) The provider of telehealth services, prior to allowing a fa-
cilitator to assist the provider in rendering telehealth services, shall ver-
ify and document the facilitator's qualifications, training, and compe-
tence in each task the provider directs the facilitator to perform at the
client site, and in the methodology and equipment the facilitator is to
use at the client site.

(h) The facilitator may perform at the client site only the fol-
lowing tasks:

(1) those physical, administrative, and other tasks for
which the provider has trained the facilitator in connection with the
fitting or dispensing of hearing instruments for which no form of
license, permit, authorization or exemption is required by law; and

(2) those tasks for which the individual who is acting as
a facilitator otherwise holds and acts in accordance with any license,
permit, or other form of authorization or exemption required by law to

perform the tasks.

(1) A provider shall not render telehealth services to a client
in those situations in which the presence of a facilitator is required for
safe and effective service to the client and no qualified facilitator is
available to the client during the telepractice session.

(1) The scope, nature, and quality of the telehealth services pro-
vided, including the assistance provided by the facilitator, shall be com-
mensurate with the services the provider renders in person at the same
physical location as the client.

(k) The provider shall not render telehealth services unless the
telecommunications technology and equipment located at the client site
and at the provider site are appropriate to the telehealth services to be
rendered; are properly calibrated and in good working order; and are of
sufficient quality to allow the provider to deliver equivalent fitting and
dispensing service and quality to the client as if those services were
provided in person at the same physical location. The provider shall
only utilize telecommunications technology and other equipment for
the provider's telepractice which the provider is competent to use.
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(1) A client's initial professional contact with a provider shall
be in person at the same physical location.

(m) Providers and facilitators involved in the provider's deliv-
ery of telehealth services shall comply with all laws, rules, and regula-
tions governing the maintenance of client records, including client con-
fidentiality requirements. Documentation of telehealth services shall
include documentation of the date and nature of services performed by
the provider by telepractice and of the assistive tasks of the facilitator.

(n) Except to the extent it imposes additional or more stringent
requirements, this section does not affect the applicability of any other
requirement or provision of law to which an individual is otherwise
subject under this chapter or other law.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505922

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

CHAPTER 114. ORTHOTICS AND
PROSTHETICS

16 TAC §§114.1, 114.10, 114.20 - 114.30, 114.40, 114.50,
114.65 - 114.70, 114.80, 114.90, 114.95

The Texas Department of Licensing and Regulation (Depart-
ment) proposes new rules at 16 Texas Administrative Code
(TAC) Chapter 114, §§114.1, 114.10, 114.20, 114.21, 114.22,
114.23, 114.24, 114.25, 114.26, 114.27, 114.28, 114.29, 114.30,
114.40, 114.50, 114.65, 114.66, 114.67, 114.68, 114.69, 114.70,
114.80, 114.90 and 114.95, regarding the Orthotics and Pros-
thetics program.

The Texas Legislature enacted Senate Bill 202 (S.B. 202), 84th
Legislature, Regular Session (2015), which, in part, transferred
13 occupational licensing programs in two phases from the De-
partment of State Health Services (DSHS) to the Texas Com-
mission of Licensing and Regulation (Commission) and the De-
partment. Under Phase 1, the following seven programs are be-
ing transferred from DSHS to the Commission and the Depart-
ment: (1) Midwives, Texas Occupations Code, Chapter 203; (2)
Speech-Language Pathologists and Audiologists, Chapter 401;
(3) Hearing Instrument Fitters and Dispensers, Chapter 402; (4)
Licensed Dyslexia Practitioners and Licensed Dyslexia Thera-
pists, Chapter 403; (5) Athletic Trainers, Chapter 451; (6) Ortho-
tists and Prosthetists, Chapter 605; and (7) Dietitians, Chapter
701. The statutory amendments transferring regulation of these
seven Phase 1 programs from DSHS to the Commission and the
Department took effect on September 1, 2015.

The Texas Legislature also enacted Senate Bill 219 (S.B.
219), 84th Legislature, Regular Session (2015), which, in part,
amended the enabling acts of the health-related programs
regulated by DSHS before those programs were transferred by
S.B. 202. S.B. 219 was effective April 2, 2015.

The new rules are proposed to enable the Commission and
the Department to regulate the seven Phase 1 programs listed
above. The proposed new rules provide for the Department to
perform the various functions, including licensing, compliance,
and enforcement, necessary to regulate these transferred pro-
grams. At the time of adoption, the Commission will designate
the effective date of the new rules. The effective date will
coincide with the completion of the transfer of the programs to
the Commission and Department. The Commission will provide
sufficient notice to the regulated community in order for it to
comply with the new rules.

The proposed new rules under 16 TAC Chapter 114 are neces-
sary to implement S.B. 202 and to regulate the Orthotics and
Prosthetics program under the authority of the Commission and
the Department. The rules also incorporate the changes made
by S.B. 219 as applicable. These proposed new rules are sepa-
rate from and are not to be confused with the DSHS rules located
at 22 TAC Chapter 821, regarding the Orthotics and Prosthetics
program, which are still in effect.

The Department's Orthotists and Prosthetists Advisory Board
met on November 16, 2015, to consider a draft of these rules and
recommended proposing them in the Texas Register for public
comment.

Proposed new §114.1 establishes the authority to administer and
enforce this chapter.

Proposed new §114.10 creates the definitions to be used in this
chapter.

Proposed new §114.20 develops the application guidelines for
this program.

Proposed new §114.21 determines when a license or registration
is required and explains the applicable process.

Proposed new §114.22 establishes the licensing examination for
a Prosthetist, Orthotist, or Prosthetist/Orthotist license.

Proposed new §114.23 creates the requirements for a uniquely
qualified person to obtain a license as a Prosthetist, Orthotist, or
Prosthetist/Orthotist.

Proposed new §114.24 details the academic and residency re-
quirements for those seeking to obtain a license as a Prosthetist,
Orthotist, or Prosthetist/Orthotist.

Proposed new §114.25 establishes the terms for temporary li-
censes.

Proposed new §114.26 explains student registration.

Proposed new §114.27 details the assistant license require-
ments.

Proposed new §114.28 establishes the requirements for the
technician registration.

Proposed new §114.29 provides the requirements for a facility to
be accredited.

Proposed new §114.30 creates professional clinical residency
requirements.

Proposed new §114.40 details the renewal requirements and
process for licensees, registrants and accredited facilities.

Proposed new §114.50 establishes continuing education re-
quirements for the program.
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Proposed new §114.65 creates the membership requirements
for the Orthotists and Prosthetists Advisory Board.

Proposed new §114.66 explains the duties of the Orthotists and
Prosthetists Advisory Board.

Proposed new §114.67 establishes the terms and vacancies
process for the Orthotists and Prosthetists Advisory Board.

Proposed new §114.68 provides for a presiding officer of the Or-
thotists and Prosthetists Advisory Board.

Proposed new §114.69 explains meeting requirements for the
Orthotists and Prosthetists Advisory Board.

Proposed new §114.70 creates responsibilities for licensees.

Proposed new §114.80 establishes fees that apply to this pro-
gram.

Proposed new §114.90 creates professional standards for the
program and details the basis for disciplinary action.

Proposed new §114.95 provides information regarding com-
plaints.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed new rules are in effect
there will be no direct cost to state or local government as a re-
sult of enforcing or administering the proposed new rules. There
is no estimated increase or decrease in revenue to the state as a
result of enforcing or administering the proposed new rules. His-
torically, the funds used to administer the Orthotics and Prosthet-
ics program were appropriated to DSHS; now those same funds
will be appropriated to the Department.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed new rules are in effect, the pub-
lic benefit will include that the rules implement the statutory re-
quirements under the authority of the Commission and the De-
partment and provide details that are not found in the enabling
act. The rules also have been formatted and organized to assist
the public, the regulated community, and the Department in eas-
ily finding specific rules. In addition, the new rules are stream-
lined so as not to duplicate provisions that are already located
in the statutes and rules of the Commission and Department in
the Texas Occupations Code and in 16 TAC Chapter 60, which
apply to all programs regulated by the Commission and the De-
partment.

There will be no anticipated economic effect on small and micro-
businesses or to persons who are required to comply with the
rules as proposed.

Since the agency has determined that the proposed new rules
will have no adverse economic effect on small or micro-busi-
nesses, preparation of an Economic Impact Statement and a
Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032; or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The new rules are proposed under Texas Occupations Code,
Chapters 51 and 605, which authorize the Commission, the De-
partment's governing body, to adopt rules as necessary to imple-

ment these chapters and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 605. No other
statutes, articles, or codes are affected by the proposal.

§114.1.  Authority.

This chapter is promulgated under the authority of Texas Occupations
Code, Chapters 51 and 605.

$114.10.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
Words and terms defined in the Orthotics and Prosthetics Act shall have
the same meaning in this chapter:

(1) Act--The Orthotics and Prosthetics Act, Texas Occupa-
tions Code, Chapter 605.

(2) Advisory board--The Orthotists and Prosthetists Advi-
sory Board.

(3) Ancillary patient care service--Includes the clinical and

technical activities associated with the provision of prosthetic and or-
thotic services except critical care events.

(4) Assistant patient care service--Includes comprehensive
orthotic patient care (initial patient assessment, prescription develop-
ment and recommendation, appropriate patient education and training
and final evaluation and assessment of fit and function of custom fitted
and off-the-shelf orthotic devices) involving pedorthics, compression
garments, non-custom fabricated orthoses (except those used to treat
scoliosis or an unstable fracture or dislocation), and knee orthoses; and
comprehensive prosthetic care involving compression garments, when
provided under the appropriate supervision of a practitioner licensed in
the practice area in which the service is being provided.

(5) Board--The Orthotists and Prosthetists Advisory

Board.

(6) CAAHEP--The Commission on Accreditation of Al-
lied Health Education Programs.

(7) Clinical residency for an assistant--An assistant-level
experience of at least 1,000 hours directly supervised by a practitioner.

(8) Clinical residency for a professional--A professional
practitioner-level experience supervised by a practitioner.

(9) Commission--The Texas Commission of Licensing and
Regulation.

(10) Critical care events--Initial patient assessment, pre-
scription development and recommendation, appropriate patient edu-
cation and training and final evaluation and assessment of fit and func-
tion of the custom-fabricated prosthesis or orthosis.

(11) Department--The Texas Department of Licensing and
Regulation.

(12) Direct supervision--Supervision provided to a clinical
resident throughout the fitting and delivery process (which includes an-
cillary patient care services), including oversight of results and sign-
ing-off on all aspects of fitting and delivery.

(13) Executive director--The executive director of the de-
partment.
(14) Extensive orthotic practice--Includes the evaluation of

patients with a wide range of lower limb, upper limb and spinal path-
omechanical conditions; the taking of measurements and impressions
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of the involved body segments; the synthesis of observations and mea-
surements into a custom orthotic design; the selection of materials and

(27) Prosthetic facility--A physical site, including a build-
ing or office, where the prosthetic profession and practice normally take

components; the fabrication of therapeutic or functional orthosis in-

place.

cluding plastic forming, metal contouring, cosmetic covering, and as-
sembling; the fitting and assessment of the orthosis; the appropriate
follow-up, adjustments, modifications and revisions in an orthotic fa-
cility; the training and instruction of patients in the use and care of the
orthosis; and maintaining current encounter notes and patient records.

(15) Extensive prosthetic practice--Includes the evaluation
of patients with a wide range of upper and lower limb deficiencies;
the taking of measurements and impressions of the involved body seg-
ments; the synthesis of observations and measurements into a cus-
tom prosthetic design; the selection of materials and components; the

(28)  Prosthetic/Orthotic facility--A physical site, including
a building or office, where the prosthetic and orthotic professions and
practices normally take place.

(29) Prosthetist in charge--A prosthetist who is designated
on the application for accreditation as the person who has the authority
and responsibility for the facility's compliance with the Act and rules
concerning the practice of prosthetics in the facility.

(30)  Prosthetist/Orthotist in charge--A prosthetist/orthotist
who is designated on the application for accreditation as the person who

fabrication of functional prostheses including plastic forming, metal

has the authority and responsibility for the facility's compliance with

contouring, cosmetic covering, assembly, and aligning; the fitting and

the Act and rules concerning the practice of prosthetics and orthotics

assessment of the prosthesis; the appropriate follow-up, adjustments,

in the facility.

modifications and revisions in a prosthetic facility; the training and in-
struction of patients in the use and care of the prosthesis; and maintain-
ing current encounter notes and patient records.

(16) Indirect supervision--Supervision provided to a li-

(31) Registered orthotic technician--A person registered
under the Act who fabricates, assembles, or services orthoses under
the direction of a licensed orthotist, licensed prosthetist/orthotist,
licensed orthotist assistant, or licensed prosthetist/orthotist assistant

censed assistant or to a person in clinical residency for a professional

responsible for the acts of the technician.

by a practitioner who provides appropriate on-site supervision as
approved by the accredited facility's practitioner in charge.

(17) License--Includes a license, registration, certificate, or

(32) Registered prosthetic technician--A person registered
under the Act who fabricates, assembles, or services prostheses under
the direction of a licensed prosthetist, licensed prosthetist/orthotist, li-

other authorization issued under the Act to engage in an activity regu-

censed prosthetist assistant, or licensed prosthetist/orthotist assistant

lated under the Act, excluding accreditation of a facility.

(18) Licensed physician--A physician licensed and in good
standing with the Texas Medical Board.

(19) Licensee--Includes a person holding a current license
or registration issued by the department, to engage in an activity regu-
lated under the Act.

(20) NCOPE--The National Commission on Orthotic and
Prosthetic Education.

(21) Oft-the-shelf--A prescribed, prefabricated orthosis

responsible for the acts of a technician.

(33) Registered prosthetic/orthotic technician--A person
registered under the Act who fabricates, assembles, or services pros-
theses and orthoses under the direction of a licensed prosthetist, a
licensed orthotist, a licensed prosthetist/orthotist, a licensed prosthetist
assistant, licensed orthotist assistant, or licensed prosthetist/orthotist
assistant responsible for the acts of the technician.

(34) Safety manager--An employee of an accredited facil-
ity who is assigned to develop, carry out and monitor an accredited
facility's safety program.

that requires minimal self-adjustment by the patient or by a personal
caregiver(s) for appropriate use and does not require expertise in
trimming, bending, molding, assembling, or customizing to fit to the
individual.

(22) Orthotic facility--A physical site, including a build-
ing or office, where the orthotic profession and practice normally take

(35) Texas resident--A person whose home or fixed place
of habitation to which one returns after a temporary absence is in Texas.

(36) Voluntary charity care--The practice of a licensed
practitioner without compensation or expectation of compensation.

§114.20. Applications.

place.

(23) Orthotist in charge--An orthotist who is designated on
the application for accreditation as the person who has the authority
and responsibility for the facility's compliance with the Act and rules
concerning the practice of orthotics in the facility.

(24) Patient education--Patient education involves infor-
mation, instructions, training, and review for understanding that are
provided to the patient or caregiver, including donning, doffing, use,
care, sanitation, spinal and cranial orthotic training, upper extremity
orthotic and prosthetic training, lower extremity orthotic and prosthetic
gait training, normal wear and tear, schedule for continuing care, and
indications for return to physician.

(25) Practitioner--A person licensed under the Act as a
prosthetist, orthotist, or prosthetist/orthotist.

(26) Practitioner in charge--The orthotist in charge, the
prosthetist in charge, or the prosthetist/orthotist in charge.

(a) Unless the context clearly indicates otherwise, use of the
terms license, licensure, and licensing shall apply to both licenses and

registrations.

(b) Materials submitted in the licensure process become the
property of the department and are not returnable.

(c) Unless otherwise indicated an applicant must submit the
following, as applicable to the license type for which the person is ap-

plying:

(1) a completed application on a department-approved

form;

(2) official transcript(s) or certificates of all relevant col-
lege courses, degrees, and residencies showing successful completion
of the applicable requirements under the Act and this chapter;

(3) the department-approved form providing information
regarding other state licenses, certificates or registrations that an ap-
plicant holds or held, if applicable; and

(4) the fee required under §114.80.
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(d) The department will accept as proof of completion of a de-
gree or course work an official transcript from a regionally accredited

(a) Unless the context clearly indicates otherwise, use of the
terms license or licenses shall apply to both licenses and registration,

college or university. Foreign transcripts must be submitted with an

and the term licensee shall apply to both licensees and registrants.

evaluation from World Education Services (WES), or another provider
approved by the department, that demonstrates equivalency of the for-
eign degree or coursework with a U.S. degree or coursework.

(e) Uniquely qualified applicants for a practitioner license

(b) Jurisprudence examination. The Texas Jurisprudence Ex-
amination content is based on the Act, the rules of the department, and
other state and federal laws and rules that relate to the practice of or-
thotics and prosthetics.

shall submit department reference forms from a total of two physi-
cians, practitioners, or persons licensed or certified by a state or by a
national organization in orthotics or prosthetics who can attest to the
applicant's skills and professional standards of extensive prosthetic or

orthotic practice.

(f) All applicants for initial licensure and for every other re-
newal cycle must submit proof of successful completion of the Texas
Jurisprudence Examination required under §114.21, at the time of ap-

plication.

(g) The applicant must successfully pass a criminal history
background check.

(h) Disapproved applications.

The department may disap-

(1) All applicants for initial licensure and for every other
renewal cycle must complete the applicable jurisprudence examination
before applying for a license.

(2) The jurisprudence examination must have been com-
pleted no more than six months prior to the licensure or renewal appli-
cation date.

(3) Applicable fees are paid directly to the vendor for the
jurisprudence examination.

(c) Term of license.

(1) A license or registration shall be issued for a two year

period.

prove an application if the applicant:

(1) has failed or refused to properly complete or submit ap-

(2) A temporary license shall be issued for a one year pe-
riod, and may be renewed for one additional one year period.

plication form(s) or endorsement(s) or has knowingly presented false
or misleading information on the application form or other form or doc-
umentation required by the department to verify the applicant's quali-
fications for a license;

(2) has obtained or attempted to obtain a license issued un-
der the Act by bribery or fraud;

(3) has made or filed a false report or record made in the
person's capacity as a prosthetist, orthotist, prosthetist/orthotist, pros-
thetist assistant, orthotist assistant, prosthetist/orthotist assistant, pros-

(3) A student registration shall be issued for a two-year pe-
riod, and may be renewed for one additional two year period.

(d) Licenses issued by the department remain the property of
the department and must be surrendered to the department on demand.

(e) Licenses shall be displayed appropriately and publicly as
follows:

(1) The license shall be displayed in the primary office or
place of employment of the licensee.

thetic technician, orthotic technician, or prosthetic/orthotic technician;

(4) has failed to file a report or record required by law;

(2) Lacking a primary office or place of employment, or
when the licensee is employed at multiple locations, the licensee shall

(5) has obstructed or induced another to obstruct the filing
of a report or record required by law;

(6) hasengaged in unprofessional conduct including the vi-
olation of the prosthetic and orthotic standards of practice as estab-
lished by the department in §114.90;

(7) has developed an incapacity that prevents prosthetic or
orthotic practice with reasonable skill, competence, or safety to the
public as the result of a physical or mental condition or illness or drug
or alcohol dependency.

(8) has failed to report a known violation of the Act to the
department;

(9) hasviolated a provision of the Act, a rule adopted under
the Act, or an order issued by the executive director or the commission;

(10) has been excluded from participation in Medicare,
Medicaid, or other federal or state cost-reimbursement programs due
to fraudulent activities;

(11) has committed a prohibited act under the Act,
§§605.351 - 605.353; or

(12) fails to meet department standards for the license for
which the applicant is applying developed in accordance with Chapter
53, Occupations Code, relating to criminal history.

§114.21.

Licenses and Licensing Procedures.

carry the license, or obtain duplicate licenses to display at each location.

(3) No person shall display or carry a copy of a license in-
stead of the original document.

() A licensee shall only allow his or her license to be copied
for licensure verification by employers, licensing boards, professional
organizations and third party payers for credentialing and reimburse-
ment purposes. The licensee shall sign, date and clearly mark copies
with the word "COPY" across the face of the document.

(g) License alterations. No person shall make alterations to a
license or to a copy of a license.

$114.22.  Examination for Licensure as a Prosthetist, Orthotist, or
Prosthetist/Orthotist.

(a) Except as provided by §114.23, an applicant must pass a
competency examination to qualify for a practitioner license.

(b) Examinations shall be offered in prosthetics or orthotics.

(c) To take the examination, the applicant must have been:

(1) issued a student registration; or

(2) approved by the department.

(d) Approved applicants shall have no more than two years
from the date of approval to pass the required examination(s).

(e) Applications for examination.
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(1) The department shall notify an applicant whose license
application has been approved that the applicant is eligible for the ex-

(3) Applicants who meet the academic requirements under
§114.24, but who have not completed a professional clinical residency

amination.

(2) The department or its designee shall forward an exam-
ination registration form to the approved applicants at least thirty (30)
days before a scheduled examination. An applicant who wishes to take
a scheduled examination must complete the registration form and re-
turn it to the department or its designee by the established deadline.

(f) Locations. Examinations administered by the department
or its designee will be held at locations to be announced by the depart-
ment or its designee.

(g) Frequency. The examinations shall be administered at least
once each year.

(h) Grading. The department shall establish cut scores and

meeting NCOPE requirements. These applicants shall submit proof of
at least two years of applicable orthotic or prosthetic experience within
the five years before application that was obtained under supervision of
a licensed or certified orthotist or prosthetist in the discipline for which

they have applied.

(e) The following is applicable to persons applying for licen-
sure under paragraphs (d)(1) and (2).

(1) The practitioner with extensive orthotic practice ex-
perience must, within the limits set by the department, demonstrate
application of all of the elements of extensive orthotic practice, as
defined in §114.10(14), to at least two-thirds of the following types of
orthoses: foot orthosis; ankle-foot orthosis; knee-ankle-foot orthosis;
hip-knee-ankle-foot orthosis; hip orthosis; knee orthosis; cervical

shall grade examinations administered by the department or its de-

orthosis; cervical-thoracic orthosis; thoracic-lumbar-sacral orthosis;

signee.
(i) Results.

(1) If the examination is graded or reviewed by a national
or state testing service, the department shall notify the examinees of
the examination results within fourteen (14) days of the date the de-
partment receives the results from the testing service.

(2) If examination results will be delayed for more than

lumbar-sacral orthosis; cervical-thoracic-lumbar-sacral orthosis; hand
orthosis; wrist-hand orthosis; shoulder-elbow orthosis; shoulder-el-
bow-wrist-hand orthosis.

(2) The practitioner with extensive prosthetic practice ex-
perience must, within the limits set by the department, demonstrate ap-
plication of the elements of extensive prosthetic practice, as defined in
§114.10(15), to at least two-thirds of the following types of prostheses:
wrist disarticulation prosthesis; below elbow prosthesis; above elbow

ninety (90) days after the examination, the department shall notify the

prosthesis; shoulder disarticulation prosthesis; partial foot prosthesis;

applicants of the reason for the delay before the ninetieth day.

(j) Examination failure. Upon written request, the department
shall furnish an applicant who fails an examination an analysis of per-
formance.

$114.23.  Requirements for Uniquely Qualified Person Licensure as a
Prosthetist, Orthotist, or Prosthetist/Orthotist.

(a) Purpose. The purpose of this section is to describe the
unique qualifications a person must possess to qualify for licensure as
a prosthetist, orthotist or prosthetist/orthotist under the Orthotics and
Prosthetics Act (Act), §605.254(a)(2).

(b) Unique qualifications. A uniquely qualified person means

symes prosthesis; below knee prosthesis; above knee prosthesis; hip
disarticulation prosthesis.

(f) Applicants who meet the requirements of this section but
for whom a determination under this section is inconclusive may be re-
quired to pass the practitioner exam required under §114.22, to demon-
strate unique qualifications for a practitioner license.

$114.24.  Requirements for Licensure by Examination as a Pros-
thetist, Orthotist, or Prosthetist/Orthotist.

(a) Applicants for the orthotist license must complete the or-
thotist academic, residency, and examination requirements for ortho-
tists. Applicants for the prosthetist license must complete the pros-

a resident of the State of Texas who, through education, training and

thetist academic, residency, and examination requirements for pros-

experience, is qualified to perform prosthetic or orthotic care.

(c) The department will determine whether a person is
uniquely qualified on a case-by-case basis based on the information
supplied by the applicant and other information deemed relevant by

the department.

(d) Applicants may apply for licensure as a uniquely qualified
person in accordance with paragraph (1), (2), or (3):

(1) Applicants with at least fifteen (15) years of extensive
orthotic or prosthetic experience in the discipline for which they have
applied. These applicants must demonstrate proof of having taken at
least seventy-five (75) hours of continuing education that meets the
requirements of §114.50, within the five years before application.

(2) Applicants with at least fifteen (15) years of extensive
orthotic experience and fifteen years of extensive prosthetic experi-
ence who are applying for the prosthetist/orthotist license. These appli-
cants may accumulate extensive orthotic experience concurrently with
the accumulation of extensive prosthetic experience. These applicants
must demonstrate proof of having taken at least one hundred (100)
hours of continuing education that meets the requirements of §114.50,
in both orthotics and prosthetics, within the five years before applica-
tion.

thetists. Applicants for the prosthetist/orthotist license must complete
the prosthetist and orthotist academic, residency, and examination re-

quirements.

(b) Academic requirements for an orthotist, prosthetist, or
prosthetist/orthotist license. The applicant must hold a bachelor's or

graduate degree:

(1) in prosthetics and orthotics from a college or university
educational program accredited by the Commission on Accreditation
of Allied Health Education Programs (CAAHEP) while the applicant
attended the program or a college or university educational program
accepted by the department as having educational standards equal to or
exceeding CAAHEP standards; or

(2) in any subject and a certificate from an orthotics, pros-
thetics, or both an orthotics and prosthetics practitioner educational
program, as applicable to the license type for which the person is ap-
plying, that is accredited by CAAHEP while the applicant attended the
program, or from a practitioner education program accepted by the de-
partment as having educational standards equal to or exceeding CAA-
HEP standards.

(c) Post-graduate requirements for the orthotist, prosthetist, or
prosthetist/orthotist license.
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(1) The applicant must submit a completion certificate
from a NCOPE orthotic, prosthetic, or both an orthotic and prosthetic

(e) A person becomes eligible to take the state examination
when the department issues the student registration.

residency program, as applicable to the license type for which the
person is applying, or from a residency program or programs approved

by the department.

(2) If any of the clinical requirements are completed in
Texas, the supervising orthotist(s), prosthetist(s), or prosthetist/ortho-
tist(s) must be licensed in accordance with this chapter.

§114.25.

Temporary License for Practitioners.

(a) A temporary license may be issued under this section to a
person who:
(1) has become a Texas resident as defined in §114.10(35),

(f) A student registration may be upgraded to a practitioner
license after the applicant:

(1) meets the requirements of §114.24;

(2) passes the appropriate examination; and

(3) submits a complete license upgrade form and fee.
§114.27. Assistant License.

(a) Qualifications. The applicant must submit evidence satis-
factory to the department of having successfully completed either (1)
and (2), or (1) and (3), of the following:

within the twelve (12) month period preceding application for a tem-
porary license;
(2) has applied for a practitioner license; and

(3) has practiced orthotics or prosthetics or both regularly
since January 1, 1996 or earlier; or

(4) has been licensed by the state in which the person for-
merly resided if that state has license requirements that are equal to or
exceed the requirements of this chapter.

(b) A temporary license is valid for one year from the date
issued unless the applicant is not approved by the department for a

practitioner license.
(c) Ifthe practitioner application is not approved by the depart-

(1) Coursework from a college or university accredited by
aregional accrediting organization such as the Southern Association of
Colleges and Schools that included at a minimum:

(A) eight (8) credit hours of anatomy and physiology;

(B) three (3) credit hours of medical terminology;

(C) three (3) credit hours of physics.

(2) For applicants for a prosthetic assistant or orthotic as-
sistant license, a clinical residency for assistants of not less than 1,000
hours in prosthetics or 1,000 hours in orthotics, respectively, completed
in a period of not more than one year, in a facility that is accredited un-
der §114.29, or its equivalent, as approved by the department, or in a
facility to which the accreditation requirement does not apply in accor-

ment, the temporary license is no longer valid and shall be surrendered

dance with §605.260(¢) of the Act.

to the department within fifteen (15) days of the notice of denial.
§114.26. Student Registration.

(a) Student registration provides authorization for a person to
practice prosthetics or orthotics while fulfilling the postgraduate re-
quirements for licensure by examination.

(b) Eligibility. The department shall issue or renew a student
registration certificate if the applicant:

(1) has applied for student registration on department-ap-
proved forms;
(2) has paid the student registration fee; and

(3) cither:

(A) has completed the academic requirements for a
practitioner license; or

(B) is a student who is currently enrolled in a graduate
program in this state in orthotics and prosthetics that is recognized and
accredited by CAAHEP and submits to the department a written cer-
tification from the graduate program in which the student is enrolled
that the student has successfully completed the academic prerequisites

(3) For applicants for the prosthetic/orthotic assistant li-
cense, a clinical residency for assistants of not less than 1,500 hours in
prosthetics and orthotics, completed in a period of not more than one
year, in a facility that is accredited under §114.29, or its equivalent, as
approved by the department, or in a facility to which the accreditation
requirement does not apply in accordance with §605.260(e) of the Act.

(b) Clinical residency for an assistant.

(1) Before undertaking a clinical residency for an assistant,
the supervisor and clinical resident must notify the department by filing
a completed supervision agreement with the department with the clin-
ical resident's application for licensure as an assistant and the required
fee.

(2) The supervisor shall not allow the clinical residency to
begin until approval from the department is received.

(3) The supervisor shall provide the clinical resident and
the department with written documentation upon beginning, terminat-
ing or completing a clinical residency.

(4) The resident shall practice under the direct supervision
of a licensed practitioner. The supervisor must be licensed in the same

to enter a professional clinical residency; and

(4) is actively engaged in either:

(A) completing a professional clinical residency; or

(B) applying for or awaiting the results of the examina-
tion, and has completed the professional clinical residency.

(c) An applicant may be issued an initial student registration

discipline as the course of study being completed by the clinical resi-
dent.

(5) The supervising practitioner must review and sign off
on patient care notes made by the clinical resident.

(6) The clinical residency shall primarily provide learning
opportunities for the clinical resident rather than primarily providing
service to the prosthetic or orthotic facility or its patients or clients.

in each area: prosthetics, orthotics, or both, depending on the type of
clinical residency.
(d) The applicant shall apply for a student registration before

(7) The clinical residency shall include both observation
and supervised performance of assistant level work including assist-
ing with patient assessments, measurement, design, fabrication, assem-

beginning the professional clinical residency.

bling, fitting, adjusting or servicing prostheses or orthoses or both, as
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appropriate to the type of residency. Supervision shall be in the physi-
cal presence of the supervisor.

(8) The clinical residency shall include an orientation com-

2) acopy of:

(A) an official diploma or official transcript indicating
graduation from high school or a certificate of high school equivalency;

paring and contrasting the duties of a licensed assistant with the duties
of the licensed practitioner.

(9) The clinical resident shall not independently provide

or

(B) official transcripts from a regionally accredited
college or university, showing that the applicant earned at least three

ancillary patient care services of the type performed by a licensed assis-

semester hours of credit; and

tant and may not independently engage in prosthetic and orthotic care
directly to the patient.

(10) The clinical resident may be only incidentally in-

(C) documentation, acceptable to the department,
demonstrating completion of not less than 1,000 hours of laboratory
experience as a prosthetic technician or as an orthotic technician.

volved in other duties including, but not limited to, scheduling, medical
records, clerical, payroll and accounting, janitorial/housekeeping,
transportation, or delivery.

(11) When terminating or completing a residency, the writ-
ten documentation shall indicate the number of hours satisfying the re-
quirements of this section that were completed by the clinical resident.

(12) Notwithstanding the supervision requirements in
this section, the department may establish procedures, processes,
and mechanisms for the monitoring and reporting of the supervision

(c) Registration as a technician is voluntary.

(d) A registered technician is not authorized to provide patient
care to orthotic or prosthetic patients, including ancillary or assistant
patient care services.

(e) Notwithstanding the supervision requirements in this sec-
tion, the department may establish procedures, processes, and mecha-
nisms for the monitoring and reporting of the supervision requirements.

§114.29. Accreditation of Facilities.

requirements.
(c) Scope of practice.

(1) When assistant patient care services are performed by a
licensed assistant, the supervising licensed practitioner of that assistant
must review and sign off on the clinical note written by the assistant
within ten working days of the date the service was provided.

(2) A licensed orthotist assistant may provide ancillary pa-
tient care services, including assistant patient care services, under the
supervision of a licensed orthotist or licensed prosthetist/orthotist.

(3) A licensed prosthetist assistant may provide ancillary
patient care services, including assistant patient care services, under the
supervision of a licensed prosthetist or licensed prosthetist/orthotist.

(4) A licensed prosthetist/orthotist assistant may provide
ancillary patient care services, including assistant patient care services,
under the supervision of a licensed prosthetist/orthotist.

(5) The supervising practitioner is responsible for the acts
or omissions of the licensed assistant.

(6) A licensed assistant may only perform critical care
events while in the physical presence of the supervising practitioner.

(7) Except as set forth in this subsection, the supervising
practitioner shall supervise and direct the licensed assistant.

(8) The supervising practitioner shall report to the depart-
ment violations of the Act or this chapter committed by the licensed
assistant.

(9) Assistants may only practice in a facility accredited un-
der §114.29, or in a facility to which the accreditation requirement does
not apply in accordance with §605.260(e) of the Act.

$§114.28.  Technician Registration.

(a) A technician must be supervised by a licensed prosthetist,
orthotist, prosthetist/orthotist, prosthetist assistant, orthotist assistant,
or prosthetist/orthotist assistant.

(b) To qualify for registration as a technician, an applicant
must submit:

(1) a supervision agreement form to show proof of a cur-
rent supervisory relationship or tentative supervisory relationship, as
described in subsection (a);

(a) The purpose of accreditation is to identify for prospective
patients, referral sources, and third-party payers which prosthetic or
orthotic facilities meet the department's requirements. This section is
adopted under the Act, §605.260. All facilities where orthotics and
prosthetics are provided by persons licensed or registered under this
title must be accredited under this chapter, unless the facility is one to
which the accreditation requirement does not apply in accordance with
§605.260(e) of the Act.

(b) Accreditation requirement inapplicable to certain facilities.
The accreditation requirement of the Act does not apply to a facility li-
censed under the Health and Safety Code, Title 4, in accordance with
§605.260(e) of the Act. These facilities include hospitals, convalescent
and nursing homes, ambulatory surgical centers, birthing centers, abor-
tion facilities, continuing care facilities, personal care facilities, special
care facilities, maternity homes, and end-stage renal disease facilities.

(c¢) Requirement for practice setting of licensees.

(1) A person licensed under the Act, Texas Occupations
Code, Chapter 605, who practices in Texas shall practice only in facil-
ities accredited under the Act, unless the type of practice is exempted
by the Act, §§605.301 - 605.305, or the facility is one to which the ac-
creditation requirement does not apply in accordance with §605.260(e)
of the Act.

(2) A facility shall not be required to achieve accreditation
under this section if the facility or person(s) providing health care ser-
vices at the facility do not perform or hold itself or themselves out as
performing or offering to perform prosthetics or orthotics.

(d) Accreditation application. The application shall be com-
pleted and submitted to the department on a department-approved form.
The application shall be accompanied by the appropriate fee.

(1) A new application for accreditation is required for:

(A) anew facility;

(B) a new location or branch of existing, affiliated fa-

cilities;

(C) anew location of an existing facility that is relocat-

ing;
(D) a facility adding the prosthetic or orthotic category
to an accreditation that is not expired, suspended or revoked;
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(E) afacility for which the accreditation has expired or
has been terminated; and

(F) an existing facility that has been transferred to new
ownership, regardless of prior accreditation status.

(i) A change of ownership of a facility occurs when
there is a change in the person(s) legally responsible for the operation
of the facility, whether by lease or by ownership.

(ii) The new owner of a prosthetic or orthotic facility
must apply for accreditation within ten business days after the change

in ownership.
(2) The application for accreditation must include:

(A) ascaled floor plan of the facility indicating the total
square feet in the facility and clearly showing the location of parallel
bars;

(B) labeled photographs of each room and hallway
clearly showing wheelchair accessibility and privacy protections for

patients;

(C) labeled photographs of the facility entrance clearly
showing wheelchair accessibility; and

(D) labeled photographs of all lab and fabrication areas.

(3) If a person applies for accreditation of more than one
facility owned by that person, the department requires one primary ap-
plication and separate addendum pages for additional sites to be ac-
credited.

(4) Ifthe department does not grant accreditation to the en-

(A) The safety manager shall develop, carry out, and
monitor the safety program for the accredited facility.

(B) To change the designation of the safety manager(s),
the facility shall notify the department in writing of the name and li-
cense number of the safety manager(s), if any, and the effective date
of the change within thirty (30) days after the change is effective. The
written notice shall be accompanied by the appropriate fee.

(f) General requirements for accredited facilities.

(1) A facility may not provide services until the department
has approved the accreditation.

(2) The facility building and property must meet all appli-
cable federal, state, and local laws, codes, and other requirements.

(3) An accredited facility must display the accreditation
certificate in a prominent location in the facility where it is available
for inspection by the public.

(4) An accreditation certificate issued by the department is
the property of the department and must be surrendered on demand by

the department.
(5) A facility accredited under the Act shall prominently

display a consumer complaint notice or sign that complies with the
requirements of §114.70(d).

(6) An accredited facility may advertise as a "Prosthetic
and/or Orthotic Facility Accredited by the Texas Department of Licens-
ing and Regulation." A facility that is exempt or that is not subject to
the Act, or that the department does not accredit may not advertise or
hold itself out as a facility accredited by the department.

tity that applies to be an accredited facility, the accreditation fee will
not be returned.

(5) The department shall give the applicant written notice
of the reason(s) for the proposed decision if the facility fails to obtain
accreditation.

(¢) Personnel requirements for accredited facilities. Accred-
ited facilities shall have the following staff:

(1) Practitioner in charge.

(A) An accredited facility must be under the on-site

(7) _An accreditation issued under this chapter may not be
transferred or sold to another facility, location, or owner.

(8) An accredited facility must display the license certifi-
cates of its practitioners in a prominent location in the facility where
they are available for inspection by the public.

(9) An accredited facility must display a visible sign with
its hours of operation, including:

(A) hours of normal business operation, and when ap-

propriate;

clinical direction of a practitioner licensed by the department in the
discipline(s) for which the facility is accredited. The practitioner
in charge shall supervise the provision of prosthetics or orthotics in
accordance with the Act and rules.

(B) A person who holds a temporary license or a student
registration may not serve as the on-site practitioner in charge.

(C) To change the designation of the on-site practi-
tioner(s) in charge, the facility shall notify the department in writing of
the name and license number of the new on-site practitioner(s) and the
effective date of the change within thirty (30) days after the change is
effective. The written notice shall be accompanied by the appropriate
fee.

(2) Residency program director. Facilities providing pro-

(B) information regarding temporary closure, including
holidays, or for periods during business hours, including specific dates
and times of the closure and emergency contact information.

(g) Failure to achieve accreditation. Facilities that fail to
achieve accreditation as required by the Act and the rules are noncom-
pliant with the Act and rules and are subject to disciplinary action.

(h) Facilities failing to renew the accreditation by the expira-
tion date are subject to the late renewal fee schedule applicable to li-
censees in §60.83 of this title (relating to Late Renewal Fees).

(1) Inspections.

(1) Inspections will be performed to determine compliance
with the requirements of the Act and this chapter, particularly those

fessional clinical residencies shall have a residency program director

requirements relating to public safety, licensing, and sanitation.

to provide direct and indirect supervision of residents. The program
director shall be on site as appropriate in accordance with the respon-
sibilities in §114.30. The program director must be a Texas licensed
practitioner whose license is in the same discipline in which the pro-
fessional clinical residency is being conducted.

(3) Safety manager. An accredited facility must designate
at least one person as the safety manager.

(2) Each accredited facility shall be inspected at least once
every two years to verify compliance with the Act and this chapter.

(3) Facilities are subject to random inspection and inspec-
tion to investigate complaints.

(4) The department may conduct inspections under the Act
and this chapter without advance notice.
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(5) Inspections shall be performed during the hours of nor-
mal business operation of the facility. The department inspector will

(2) At least one set of parallel bars and a mirror that is af-
fixed to the wall or a mirror with a free standing base for patient am-

contact the facility practitioner in charge or other representative upon

bulation trials must be provided in each facility.

arrival at the facility, and before proceeding with the inspection.

(6) The facility practitioner in charge or representative

(3) Chairs with armrests must be provided in examina-
tion/treatment rooms. Chairs without armrests or wheels must be

shall cooperate with the inspector in the performance of the inspection.

provided upon patient request.

(j) Facility cleanliness. The facility shall be constructed and
maintained appropriately to provide safe and sanitary conditions for
the protection of the patients and the personnel providing prosthetic
and orthotic care.

(1) Licensees shall wash their hands with soap and water
before treating each patient.

(2) Patient examination and treatment rooms shall be

(m) Safety.

(1) Safety equipment, including safety glasses or goggles
and dust masks, shall be available to persons working in an accredited

facility.

(2) Proper machine use training shall be provided to staff.
The facility shall maintain records documenting training, listing the
name of the staff person and the date of training for each machine.

cleaned after each patient.

(3) Hand soap and hand towels or hand dryers must be

(3) Safety guards on machines shall be in place in accor-
dance with the manufacturers' specifications.

available at the sinks used by employees and patients.

(4) Exam tables shall either be covered in a material that

(4) Lab/Fabrication areas must be separated from other ar-
eas by walls or rigid doors and have adequate lighting.

can be disinfected and shall be cleaned and disinfected after providing
service to each patient or the facility must use disposable covers that
are one-time use and that are replaced after providing service to each

patient.

(5) Appropriate gloves and disinfectants for disease control
must be available in examination rooms and treatment areas.

(6) Facilities shall keep the floors, walls, ceilings, shelves,
furniture, furnishings, and fixtures clean and in good repair. Any
cracks, holes, or other similar disrepair not readily accessible for

(5) Ifsmoking is permitted, policies and procedures to con-
trol smoking materials shall be clearly posted.

(6) At least one safety manager shall be assigned to the fa-
cility. The safety manager shall develop, carry out, and monitor the

safety program.
(n) Business office area.

(1) Patient records shall include accurate and current
progress notes.

cleaning shall be repaired or filled in to create a smooth, washable
surface.

(7) Plumbing fixtures, including toilets and wash basins,
shall be kept clean. Any disrepair not readily accessible for cleaning
shall be repaired or filled in to create a smooth, washable surface.

(8) Facilities shall have suitable plumbing that provides an
adequate and readily available supply of hot and cold running water at
all times and that is connected for drainage of sewage and for potable

water supply.

(9) Facilities shall provide access to at least one restroom
located on or adjacent to the premises of the facility that complies with
applicable current Americans with Disabilities Act or Texas Accessi-
bility standards. Chemical supplies shall not be stored in restrooms or
other areas accessible to the public or to patients.

(10) Facilities shall not be utilized for living or sleeping
purposes except as applicable to patients, and may not be used for any
other purpose that would tend to make the premises unsanitary, unsafe,
or endanger the health and safety of the public.

(k) Patient waiting area.

(1) Patient waiting areas must be separate from other areas.

(2) Chairs with armrests must be provided in waiting
rooms. Chairs without armrests or wheels must be provided upon

patient request.
(3) A telephone must be made available for patient use.

(1) Examination/treatment rooms.

(1) Rooms in which patients are seen must maintain pri-
vacy and have permanent, floor-to-ceiling walls or dividers and rigid
doors that can be closed. Windows must be covered in a way that as-

sures privacy.

(2) Patient records must be kept private.

(3) Patient records shall not be made available to anyone
outside the facility without the patient's signed consent or as required

by law.

(4) Records shall be kept for a minimum of five years.

(0) General.

(1)  Americans with Disabilities Act compliant restroom
and hand washing facilities shall be safe and accessible to the patients.

(2) The facility shall have the equipment, tools, and mate-
rials to provide casting, measuring, fitting, and major repairs and ad-
justments.

§114.30.  Professional Clinical Residency Requirements.

(a) The department will accept a professional clinical res-
idency having standards that are equivalent to or exceed NCOPE
standards and those set forth in this chapter, at the time the residency
was being completed.

(b) The Texas licensure requirements in this section apply only
to residencies and residency programs fulfilled or conducted in Texas.

(c) Professional clinical residency programs must meet or ex-
ceed current NCOPE standards.

(d) The resident's involvement in patient care must meet or
exceed current NCOPE standards.

(e) A clinical resident must be directly involved in provid-
ing patient care, under the supervision of a Texas licensed practitioner
whose license is in the same discipline in which the professional clini-
cal residency is being completed.
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(f) Notwithstanding the supervision requirements in this sec-
tion, the department may establish procedures, processes, and mecha-

(E) Overall assurance of quality patient care is the ulti-
mate responsibility of the supervising practitioner.

nisms for the monitoring and reporting of the supervision requirements.

(g) A professional clinical residency must provide the resi-

(5) Evaluation of a resident's ability to assume graded and
increasing responsibility for patient care must be completed quarterly.

dents with a written description of the educational program, including

This determination is the residency program director's responsibility,

the scope and duration of assignments to other facilities if part of the

in consultation with members of the teaching staff. The facility admin-

residency. The written description of the program must demonstrate

istration shall assure that, through the residency program director and

equivalency to NCOPE requirements and must include:

(1) the term of residency;

(2) job description;

(3) pertinent policies and procedures;

(4) safety requirements;

(5) patient confidentiality;

(6) liability and malpractice insurance;

(7) _expectations;

(8) limitations and restrictions of residency; and

(9) the name of the practitioner who is designated as the

staff, each program:

(A) evaluates the knowledge, skills and professional
growth of its residents, at least quarterly;

(B) provides to residents a written assessment of their
performance quarterly; and

(C) maintains written evaluations on department-ap-
proved forms, as part of the performance record for each resident. The
performance record of each resident shall be available to that resident.

(j) Resident responsibilities and qualifications.

(1) Theresident shall participate in safe, effective and com-
passionate patient care under supervision commensurate with his or her
level of advancement and responsibility.

residency program director.

(h) Facility requirements. A facility offering a professional

(2) The resident must hold a student registration issued un-
der the Act.

clinical residency program must:

(1) be accredited by the department unless the facility is
one to which the accreditation requirement does not apply in accor-
dance with §605.260(e) of the Act;

(2) have the resources and adequate facilities for residents

(k) Residency objectives.

(1) Clinical assessment. Upon completion of a residency,
a person must be proficient in current NCOPE requirements, including
clinical assessment skills for an individual requiring prosthetic or or-
thotic services as demonstrated by the ability to:

to fulfill their education and patient care responsibilities;

(3) have resources and adequate facilities for residents to

(A) obtain a history of the patient to determine the need
for a specific device by interviewing the patient, and others, if neces-

develop proficiency in laboratory skills in prosthetic and orthotic fab-

sary, and/or by reviewing available records;

rication; and

(4) meet current NCOPE requirements.

(i) Responsibilities of the residency program director.

(1) Each residency program director must meet the current
NCOPE requirements.

(2) The prosthetic and orthotic supervising licensee-to-res-
ident ratio shall not exceed one Texas licensed practitioner to two res-
idents.

(3) The program director shall maintain documentation of
residents' agreements.

(4) The program director shall supervise residents during
patient care.

(A) Direct supervision of the following is required:

(B) observe gait, coordination, present device if avail-
able and other physical characteristics to supplement patient history
and physical examination;

(C) examine the patient to determine skin condition,
joint range of motion and muscle strength;

(D) assess the specific needs of individual patients by
integrating the information obtained from history, examination and ob-
servation;

(E) discuss with the patient his or her needs and expec-

tations;

(F) provide information to the patient, family and in-
volved health professionals regarding a device's potential advantages
and disadvantages to assure understanding of the treatment plan and
cooperation of the individuals involved;

(i) critical care events;

(ii) the fitting and delivery process; and

(iii) ancillary patient care services.

(B) The supervising practitioner shall review and sign

(G) develop a treatment protocol for patients by review
of data obtained to determine a specific device recommendation and
plan for its use; and

(H) obtain and accurately record appropriate measure-
ments and other data from the patient to design the recommended de-

off on patient care notes made by the clinical resident, and review all
clinical records, within ten working days.

(C) Indirect supervision of clinical procedures, except

vice.

(2) Patient management. Upon completion of a residency,
a person must be proficient in patient management skills under current

critical care events, is permitted.

(D) Supervision shall be provided by a practitioner li-
censed in Texas in the discipline being taught.

NCOPE requirements for prosthetic or orthotic patients as displayed
by the ability to:

(A) measure a patient by using proper instruments and
tests. Compile data to be used in device design and fabrication;
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(B) manipulate the patient's limbs to provide correction,
position or deformation to obtain the most appropriate information;

(1) A retired practitioner performing voluntary charity care
is a person who is:

(C) replicate the patient's body or limbs to obtain an ac-
curate anatomical impression to be used in fabricating a prosthesis or
orthosis;

(D) achieve optimum comfort, function and cosmesis
by using proper fitting techniques;

(E) visually evaluate if a patient's gait has achieved op-
timum prosthetic or orthotic function;

(F) achieve optimum alignment and function of a pa-

(A) atleast 55 years old;

(B) is not employed for compensation in the practice of
orthotics or prosthetics; and

(C) has notified the department in writing of the inten-
tion to retire and provide only voluntary orthotic or prosthetic charity
care.

(2) A retired practitioner who is only providing voluntary
charity care may renew the license by submitting a renewal form;

tient's prosthesis or orthosis by evaluating the sagittal, transverse and

the required fee; and documentation of required continuing education

coronal planes;

(G) maintain proper documentation of the patient's
treatment history through established recordkeeping techniques; and

hours.

(3) A retired practitioner may not change his or her retired
status until the next renewal period. To change status upon renewal, the

(H) provide ongoing patient care to assure continued
proper fit and function of the prosthesis or orthosis.

$114.40.  Renewal.

(a) Application. Unless the text clearly says otherwise, use of
the term licensee shall include both licensees and registrants, and use
of the term license shall include both licenses and registrations.

(1) After the initial license period, a licensee must renew
the license every two years. This requirement does not apply to renewal
of a temporary license or a student registration.

(2) At least thirty (30) days before the expiration date of
a person's license, the department shall send notice to the licensee at
the address in the department's records, of the expiration date of the
license, the amount of the renewal fee due and a license renewal form
that the licensee must complete and return to the department with the
required renewal fee.

(3) Each licensee is responsible for renewing the license

retirce must notify the department in writing, submit a renewal form,
the renewal fee for a prosthetist or orthotist license, and documentation
of the required continuing education hours.

(e) Renewal of facility accreditation.

(1) An accreditation is valid for two years.

(2) The department shall not renew the accreditation of a
facility that is violating or has violated the Act or this chapter until the
facility has corrected the violation(s) to the satisfaction of the depart-
ment.

(3) Atleast thirty (30) days before the expiration of a facil-
ity's accreditation, the department will send notice to the facility of the
accreditation expiration date, the amount of the renewal fee due and an
accreditation renewal application. Failure to receive a renewal appli-
cation from the department does not exempt the facility from renewing
its accreditation. Each facility is responsible for renewing the license
before the expiration date and shall not be excused from paying ad-
ditional fees or penalties. Failure to receive notification of expiration

before the expiration date and shall not be excused from paying ad-

from the department before the expiration date of the license shall not

ditional fees or penalties. Failure to receive notification of expiration

excuse failure to apply for renewal or late renewal.

from the department before the expiration date of the license shall not
excuse failure to apply for renewal or late renewal.

(4) The department shall not renew the license of a licensee

(4) The department shall issue an accreditation renewal to
a facility that has met the requirements for renewal. It shall be affixed
to or displayed with the original accreditation and is the property of the

who is in violation of the Act or department rules at the time of appli-

department.

cation for renewal.

(b) A student registration may be renewed once for an addi-

(5) After an accreditation is expired and until the facility
has renewed the accreditation, the facility may not provide orthotic or

tional two years. A student registration may not be renewed more than

prosthetic patient care.

once in each area: prosthetics, orthotics, or both.

(c) License renewal requirements. To renew a license, a li-
censee must:

(1) submit a completed renewal application on a depart-
ment-approved form;

(2) submit proof of successfully completing the Texas Ju-

(f) Expiration of license or accreditation.

(1) A person may not practice with an expired license.

(2) A person whose license has expired may not use the title
or represent or imply that he or she has the title of "licensed orthotist,"
"licensed prosthetist," "licensed prosthetist/orthotist," "licensed ortho-
tist assistant," "licensed prosthetist assistant," "licensed prosthetist/or-

risprudence Exam, if applicable;

(3) successfully pass a criminal history background check;

(4) complete applicable continuing education requirements

under §114.50;

(5) comply with the continuing education audit process de-
scribed under §114.50, as applicable; and

(6) submit the renewal fee required under §114.80.

(d) Renewal for a retired practitioner performing voluntary
charity care.

thotist assistant," or use the letters "LO," "LP," "LPO," "LOA," "LPA,"
or "LPOA," and may not use facsimiles of those titles.

(3) A facility that fails to renew its accreditation shall not
represent or imply that the facility is accredited by the department.

(4) A person whose license has expired may late renew the
license in accordance with §60.31 of this title (relating to License Re-
newal Applications) and §60.83 of this title (relating to Late Renewal
fees). Facilities whose accreditation has expired may late renew the
accreditation in accordance with §60.31 and §60.83.

§114.50. Continuing Education.

PROPOSED RULES

January 8, 2016 41 TexReg 427



(a) This section applies to licensees and registrants of the de-
partment. This section does not apply to a temporary license or a stu-

(3) in service educational programs, training programs, in-
stitutes, seminars, workshops, and conferences; or

dent registration.
(b) The first continuing education period shall begin after the

(4) self-study modules, with or without audio and video
components, if a post-test is required and the number of hours com-

licensee has renewed his or her license for the first time. Continuing ed-

pleted do not exceed 50% of the credits required;

ucation is not required during the initial license period. Subsequently,
a licensee shall attend continuing education activities as a condition of
renewal of a license.

(c) Continuing education periods shall be two years in length.
The period coincides with the license period.

(d) Determination of continuing education credits.

(1) For seminars, lectures, presentations, symposia, work-
shops, conferences and similar activities, 50 minutes shall be consid-
ered as one credit hour.

(2) Course work completed at or through an accredited col-
lege or university shall be credited based on eight credits for each
semester hour completed for credit. Continuing education credit will
be granted for a grade of C or better for the continuing education period
in which the course is completed.

(e) Licensees shall attend and complete qualifying continuing
education each renewal period unless the licensee is exempt under sub-

section (1).

(1) Licensees must maintain a record of continuing educa-
tion credits earned by the licensee and proof of completion of the con-

(5) distance learning activities, audiovisual teleconfer-
ences, and interactive computer generated learning activities provided
a documented post-test is completed and passed;

(6) instructing or presenting in activities listed in para-
graphs (1) - (3). Multiple presentations of the same program or
equivalent programs may only be counted once during a continuing
education period; and

(7) writing a book or article applicable to the practice of
prosthetics or orthotics. Four (4) credits for an article and eight (8)
credits for a book will be granted for a publication in the continuing
education period in which the book or article was published. Multiple
publications of the same article or an equivalent article may only be
counted once during a continuing education period. Publications may
account for 25% or less of the required credit.

(j) Reporting of continuing education credit.

(1) Atthetime of license renewal, licensees shall file a con-
tinuing education report on a department-approved form.

(2) The department shall employ an audit system for con-
tinuing education reporting. The license holder shall be responsible

tinuing education credits, which may include certificates, transcripts

for maintaining a record of his or her continuing education experiences.

from certifying agencies or associations, letters from program spon-

The certificates, diplomas, or other documentation verifying earning of

sors concerning the licensee's attendance and participation, or other

continuing education hours are not to be forwarded to the department

documentation satisfactory to the department verifying the licensee's

at the time of renewal unless the license holder has been selected for

attendance or participation.

(2) Attendance and completion of the following number of
continuing education credits are required during each renewal period:

(A) prosthetist or orthotist license--24;

(B) prosthetist and orthotist license--40;

(C) prosthetist or orthotist assistant--12;

(D) prosthetist and orthotist assistant--20;

(E) prosthetic or orthotic technician--6;

(F) prosthetic and orthotic technician--10; and

(G) prosthetist with orthotist assistant license or ortho-
tist with prosthetist assistant license--32.

(f) Atleast 50% of the total hours of continuing education re-
quired must be live, instructor-directed activities. Fifty percent or less
may be self-directed study.

(g) Continuing education hours must be directly related to
prosthetics, orthotics, physical or occupational therapy, orthopedic,
podiatric, pedorthic, physical medicine or other subjects approved by
the department.

(h) Continuing education credits must be offered or approved
by a state, regional or national prosthetic or orthotic, or allied health

audit.

(3) The audit process shall be as follows:

(A) The department shall select for audit a random sam-
ple of license holders for each renewal month. License holders will be
notified of the continuing education audit when they receive their re-
newal documentation.

(B) If selected for an audit, the licensee shall submit
copies of certificates, transcripts or other documentation satisfactory to
the department, verifying the licensee's attendance, participation and
completion of the continuing education. All documentation must be
provided at the time of renewal.

(C) Failure to timely furnish this information or provid-
ing false information during the audit process or the renewal process,
are grounds for disciplinary action against the license holder.

(D) A licensee who is selected for continuing education
audit may renew through the online renewal process. However, the li-
cense will not be considered renewed until required continuing educa-
tion documents are received, accepted and approved by the department.

(k) Licenses will not be renewed until continuing education
requirements have been met.

(1) The following licensees are exempt from the requirements
of this section if the qualifying event occurred during the twenty-four

organization or offered by a regional accredited college or university.

(24) months immediately preceding the license expiration date. The

(i) Continuing education undertaken by a licensee shall be ac-
ceptable if the licensee attends and participates in an activity in the
following categories:

(1) academic courses;

(2) clinical courses;

licensee shall submit proof satisfactory to the department:

(1) alicensee who suffered a mental or physical illness or
disability that prevented the licensee from complying with the require-
ments of this section; or
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(2) a licensee who suffered a catastrophic event such as a

appoint a replacement who meets the qualifications for the vacant po-

flood, fire, tornado or hurricane that prevented the licensee from com-

sition to serve for the remainder of the term.

plying with the requirements of this section.

(m) Licensees employed as faculty in CAAHEP accredited

(c) A member of the advisory board may be removed from the
advisory board pursuant to Texas Occupations Code §51.209, Advisory

programs or in programs having educational standards equal to or

Boards; Removal of Advisory Board Member.

greater than CAAHEP in prosthetics and orthotics shall be exempt
from 50% of the continuing education requirements in this section.

(n) Licensed practitioner who are renewing under retired vol-
untary charity care status shall be exempt from 50% of the continuing
education requirements in this section.

(o) Failure to submit documentation satisfactory to the depart-
ment as required by subsection (1), shall be considered the same as fail-
ing to meet the continuing education requirements of this section.

(p) Untrue documentation or information submitted to the de-
partment may subject the licensee to disciplinary action.

(qQ) Activities unacceptable as continuing education for which
the department may not grant continuing education credit are:

(1) education incidental to the licensee's regular pro-
fessional activities such as learning occurring from experience or
research;

(2) professional organization activity such as serving on
boards, committees or councils or as an officer;

(3) continuing education activities completed before the re-
newal period; and

(4) performance of duties that are routine job duties or re-
quirements.

§114.65. Orthotists and Prosthetists Advisory Board; Membership.

(a) Membership. The advisory board consists of seven mem-
bers appointed by the presiding officer of the commission with the ap-
proval of the commission as follows:

(1) two licensed orthotist members who each have prac-
ticed orthotics for the five years preceding the date of appointment;

(2) two licensed prosthetist members who each have prac-
ticed prosthetics for the five years preceding the date of appointment;

(3) onelicensed prosthetist orthotist member who has prac-
ticed orthotics and prosthetics for the five years preceding the date of

appointment;

(4) one member who is a representative of the public who
uses an orthosis; and

(5) one member who is a representative of the public who
uses a prosthesis.
(b) Appointments to board. Appointments to the advisory

board shall be made without regard to the race, color, national origin,
religion, gender, age, or disability of the appointee.

§114.66. Duties.

Purpose. The advisory board shall provide advice and recommenda-
tions to the department on technical matters relevant to the administra-
tion of the Act and this chapter.

§114.67.

(a) Members of the advisory board serve staggered six-year
terms. The terms of two or three members expire on February 1 of
each odd-numbered year.

Terms; Vacancies.

(b) If a vacancy occurs during a member's term, the presid-
ing officer of the commission, with the commission's approval, shall

§114.68. Officer.

The members of the advisory board shall elect from the advisory
board's membership a presiding officer of the advisory board to serve
for a term of one year. The presiding officer of the advisory board may
vote on any matter before the advisory board.

§114.69. Meetings.

(a) Meetings of the advisory board shall be announced and
conducted under the provisions of the Open Meetings Act, Texas Gov-
ernment Code, Chapter 551.

(b) The advisory board shall meet at the call of the presiding
officer of the commission or the executive director.

(¢) A quorum of the advisory board is necessary to conduct
official business. A quorum is four members.

(d) Four or more advisory board members may call a special
meeting of the advisory board by providing written notice not less than
fourteen (14) days before the date of the meeting to the presiding officer
of the commission, the executive director and all other members of the

advisory board.

(e) Not more than two special meetings of the advisory board
may be called under subsection (d) in a calendar year.
§$114.70.  Responsibilities of Licensees.

(a) Persons to whom a license has been issued shall return the
license to the department upon the surrender, revocation or suspension
of the license.

(b) All applicants, licensees, registrants and accredited facili-
ties shall notify the department of any change(s) of name or mailing ad-
dress. Accredited facilities shall notify the department of any change(s)
in the facility name, the name of the safety manager and the practitioner
in charge, the mailing address and physical address. Written notifica-
tion to the department and the appropriate fee shall be submitted to the
department within thirty (30) days after a change is effective. Changes
in a facility's physical location or ownership require a new application
for accreditation.

(c) Name changes. Before the department will issue a new
license certificate and identification card, notification of name changes
must be received by the department. Notification shall include a copy
ofa marriage certificate, court decree evidencing the change, or a Social
Security card reflecting the licensee's or registrant's new name.

(d) Consumer complaint information notices. All licensees,
registrants and accredited facilities, excluding facilities that a licensee
visits to treat patients, such as hospitals, nursing homes or patients'
homes, shall prominently display a consumer complaint notice or sign
in a waiting room or other area where it shall be visible to all patients.
Lettering shall be at least one-fourth inch, or font size 30, in height,
with contrasting background, containing the department's name, web-
site, mailing address, and telephone number for the purpose of directing
complaints to the department regarding a person or facility regulated or
requiring regulation under the Act. Script or calligraphy prints are not
allowed. The notice shall be worded as specified by the department.

§114.80. Fees.

(a) Unless otherwise specified, the fees established in this sec-
tion must be paid to the department before a license, registration, or
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accreditation will be issued or renewed. A new application for accred-
itation of a facility and payment of the initial accreditation fee may be

(d) The fee for a dishonored/returned check or payment is the
fee prescribed under §60.82 of this title (relating to Dishonored Pay-

required for certain changes at a facility in accordance with §114.29(d).

ment Device).

(b) Schedule of fees.

(1) prosthetist or orthotist license or license renewal--$300;

(2) prosthetist/orthotist license or license renewal--$400;

(3) prosthetist or orthotist assistant license or license re-

(¢) The fee for a criminal history evaluation letter is the fee
prescribed under §60.42 of this title (relating to Criminal History Eval-

uation Letters).

(f) Fees for dishonored/returned checks or payments and late
renewal fees for accredited facilities shall follow the late fee schedule

newal--$200;

(4) prosthetist/orthotist assistant license or license re-
newal--$250;

(5) prosthetic or orthotic technician registration or registra-
tion renewal--$100;

(6) prosthetic/orthotic technician registration or registra-
tion renewal--$150;

(7) prosthetic or orthotic student registration or registration
renewal--$75;

(8) prosthetic/orthotic student registration or registration
renewal--$100;

(9) prosthetist or orthotist temporary license or temporary
license renewal--$150;

(10) prosthetist/orthotist temporary license or temporary li-
cense renewal--$200;

(11) prosthetic or orthotic facility accreditation or accredi-
tation renewal--$400;

(12) prosthetic/orthotic facility accreditation or accredita-
tion renewal--$500;

(13) upgrade for student registrant after passing the exam-

ination:

(A) one category--$200;

(B) two categories--$300;

(14) changing the name of the on-site practitioner in charge
of an accredited facility--$50;

(15) changing the name of the safety manager of an accred-
ited facility--$50;
(16) changing the name of an accredited facility--$50;

(17) retired voluntary charity care prosthetist or orthotist
license renewal--$150;

(18) retired voluntary charity care prosthetist/orthotist li-
cense renewal--$200;

(19) prosthetist with orthotist assistant license or orthotist
with prosthetist assistant license renewal--$350;

(20) license, registration, or accreditation duplicate or re-
placement--$25;

(21) orthotic or prosthetic examination--shall be deter-
mined by the department and shall consist of the examination fee in
accordance with the current examination contract plus an administra-
tive fee.

(c) Late renewal fees for licenses issued under this chapter are
prescribed under §60.83 of this title (relating to Late Renewal Fees).

applicable to licenses under §60.82 and §60.83.

(g) All fees paid to the department are nonrefundable.

§114.90.  Professional Standards and Basis for Disciplinary Action.

(a) General. This section is authorized under the Orthotics and
Prosthetics Act (Act), Texas Occupations Code, §605.353, and Chapter
51 of the Texas Occupations Code.

(1) Ifaperson or entity violates any provision of Texas Oc-
cupations Code, Chapters 51, 605, or any other applicable provision,
this chapter, or a rule or order issued by the executive director or com-
mission, proceedings may be instituted to impose administrative penal-
ties, administrative sanctions, or both in accordance with the provisions
of the Texas Occupations Code and the associated rules.

(2) The enforcement authority granted under Texas Occu-
pations Code, Chapters 51 and 605, and any associated rules may be
used to enforce the Texas Occupations Code and this chapter.

(b) A license, registration, or facility accreditation may be de-
nied, revoked, suspended, probated, reprimanded, or an administrative
or civil penalty may be imposed when a license is obtained by fraud,
misrepresentation, or concealment of a material fact, which includes,
but is not limited to, the following:

(1) committing fraud, misrepresentation, or concealment
of a material fact submitted with an application or renewal for licen-
sure, registration, or facility accreditation;

(2) committing fraud, misrepresentation, or concealment
of a material fact submitted with continuing education requirements;

(3) impersonating or acting as a proxy for an examination
candidate;

(4) impersonating or acting as a proxy for a licensee or reg-
istrant at a continuing education activity;

(5) using a proxy to take an examination or to participate
in a continuing education activity;

(6) providing false or misleading information to the depart-
ment regarding an inquiry by the department; or

(7) committing other fraud, misrepresentation, or conceal-
ment of a material fact submitted to the board or department.

(c) Fraud or deceit concerning services provided. A license,
registration, or facility accreditation may be denied, revoked, sus-
pended, probated, reprimanded, or an administrative or civil penalty
may be imposed for fraud or deceit concerning services provided,
which includes, but is not limited to, the following:

(1) placing or causing to be placed, false, misleading, or
deceptive advertising;

(2) making or allowing false, misleading, or deceptive rep-
resentations concerning the services or products provided or which
have been provided;

(3) making or allowing false, misleading, or deceptive rep-
resentations on an application for employment;
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(4) using or allowing a person to use a license or registra-
tion for any fraudulent, misleading, or deceptive purpose;

(5) knowingly employing or professionally associating
with a person or entity who is providing prosthetic or orthotic services
and is not licensed or accredited as required by the Act or this chapter;

(7) having treated or agreed to treat human ailments by
means other than prosthetic and orthotic treatments appropriate to or
within the scope of the person's license;

(8) failing to supervise and maintain supervision of clini-
cal or technical personnel, licensed or unlicensed, in compliance with

(6) forging, altering, or falsifying a physician's order;

(7) _delivering prosthetic or orthotic services or products

the Act and this chapter, or failing to provide on-site supervision for
an accredited facility, if designated as the practitioner in charge of the
facility;

through means of misrepresentation, deception, or subterfuge;

(8) accepting or paying, or agreeing to pay or accept illegal

(9) providing prosthetic or orthotic services or products in a
way that the person knows, or with the exercise of reasonable diligence

remuneration for the securing or soliciting of patients as prohibited by

should know violates the Act or this chapter;

Texas Occupations Code, §102.001;

(9) making or filing, or causing another person to make or
file, a report or record that the licensee knows to be inaccurate, incom-
plete, false, or illegal;

(10) practicing with an expired, suspended, or revoked li-
cense or registration, or in a facility that is required to be accredited
and has an expired, suspended, or revoked accreditation;

(11) persistently or flagrantly overcharging a client, pa-
tient, or third party;

(12) persistently or flagrantly over treating a client or pa-

tient;

(13) violation of the Act, this chapter, or an order issued by
the executive director or the commission;

(14) taking without authorization medication, supplies,

(10) failing to assess and evaluate a patient's status;

(11) providing or attempting to provide services for which
the licensee is unprepared through education or experience;

(12) delegating functions or responsibilities to an individ-
ual lacking the ability, knowledge, or license/registration to perform
the function or responsibility;

(13) revealing confidential information concerning a pa-
tient or client except where required or allowed by law;

(14) failing to obtain accreditation for a facility that must
be accredited or failing to renew the accreditation of a facility that must
be accredited;

(15) assaulting or causing, permitting or allowing physical
or emotional injury or impairment of dignity or safety to the patient or
client;

equipment, or personal items belonging to a patient; and

(15) other fraud or deceit concerning services provided.

(16) making abusive, harassing, or seductive remarks to a
patient, client, or co-worker in the workplace;

(d) Unprofessional or unethical conduct. A license, registra-
tion, or facility accreditation may be denied, revoked, suspended, pro-

(17) engaging in sexual contact as defined by the Penal
Code, §21.01, with a patient or client as the result of the patient or

bated, reprimanded, or an administrative or civil penalty may be im-

client relationship;

posed for unprofessional or unethical conduct, as defined in subsec-
tions (b) and (c). Other action that may cause a license, registration, or
facility accreditation to be denied, not renewed, revoked, suspended,
or that may cause an administrative or civil penalty to be imposed in-
clude, but are not limited to:

(1) discriminating based on race, color, national origin, re-
ligion, gender, age, or disability in the practice of prosthetics or or-
thotics;

(2) having surrendered a license to the department or the
licensing authority of another state, territory, or country to avoid disci-
plinary action or prosecution;

(3) having a license revoked or suspended, having had
other disciplinary action taken against the applicant, or having had
the application for a license refused, revoked, or suspended by the
department or the licensing authority of another state, territory, or

(18) failing to follow universal precautions or infection
control standards as required by the Health and Safety Code, Chapter

85, Subchapter I;

(19) submitting false documentation or information to the
department relating to continuing education;

(20) failing or refusing to provide acceptable documenta-
tion of continuing education reported to the department for renewal if
selected for an audit, or if specifically requested by the department;

(21) failing to cooperate with the department during an in-
vestigation of a complaint by not furnishing required documentation
or responding to a request for information or a subpoena issued by the
department or its authorized representative;

(22) interfering with an investigation or disciplinary pro-
ceeding by misrepresentation of facts or by use of threats, retaliation

country;
(4) engaging in conduct that state, federal, or local law pro-

hibits;

(5) failing to maintain acceptable standards of prosthetics

or harassment against anyone;

(23) fitting a prosthesis or orthosis without prescription;

(24) fitting a prosthesis or orthosis inaccurately or modify-
ing the prescription without authorization from the prescribing physi-

or orthotics practices as set forth by the department in rules adopted
pursuant to this chapter;

(6) Dbeing unable to practice prosthetics or orthotics with

cian;

(25) providing orthotic care in a facility that is not accred-
ited in orthotics that is required to be accredited;

reasonable skill, and safety to patients, due to illness or use of alcohol,
drugs, narcotics, chemicals or other types of material or from mental
or physical conditions;

(26) providing prosthetic care in a facility that is not ac-
credited in prosthetics that is required to be accredited,
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(27) failing to truthfully respond in a manner that fully dis-
closes all information in an honest, materially responsive and timely

(b) The department shall list with its business telephone num-
ber a toll-free telephone number established to accept complaints relat-

manner to a complaint filed with or by the department;

(28) failing to comply with an order issued by the executive
director or the commission; and

(29) other unprofessional or unethical conduct.

(e) Gross negligence or malpractice. A license, registration,
or facility accreditation may be denied, revoked, suspended, probated,
reprimanded, or an administrative or civil penalty may be imposed for
gross negligence or malpractice, which includes, but is not limited to,
the following.

(1) Performing an act or omission constituting gross ne-
glect, such as conduct involving malice, willfulness or wanton and
reckless disregard of the rights of others;

(2) Performing an act or omission constituting malpractice,

such as:

(A) failing to perform services or provide products for
which compensation has been received or failing to perform services
or provide products with reasonable care, skill, expedience, and faith-
fulness;

(B) failing to do that which a person of ordinary pru-
dence would have done under the same or similar circumstances, or
doing that which a person of ordinary prudence would not have done
under the same or similar circumstances.

(f) Interference with an investigation. A license, registration,
or facility accreditation may be denied, revoked, suspended, probated,
reprimanded, or an administrative or civil penalty may be imposed for
interference with a department investigation by the misrepresentation
of facts to the department or its authorized representative or by the use
of threats or harassment against any person.

(g) Surrender of license and formal disciplinary action.

(1)  When a licensee or accredited facility has offered the
surrender of the license or accreditation after a complaint has been filed,
the department shall consider whether to accept the surrender of the
license.

(2) Surrender of a license or accreditation without accep-
tance by the department does not deprive the department of jurisdiction
to prosecute an alleged violation of the Act or this chapter.

(3) When the department accepts a surrender while a com-
plaint is pending, that surrender is deemed to be the result of a formal
disciplinary action and an order shall be prepared accepting the surren-
der and reflecting this fact.

(4) A license surrendered and accepted may not be rein-
stated; however, a person may apply for a new license in accordance
with the Act and this chapter.

(h) Frivolous complaints. A license, registration, or facility
accreditation may be denied, revoked, suspended, probated, repri-
manded, or an administrative or civil penalty may be imposed for
filing a complaint with the department that is frivolous s or made in
bad faith.

§114.95.  Complaints.

(a) All information and materials subpoenaed or compiled by
the department in connection with a complaint and investigation under
this chapter are confidential in accordance with §605.2021 of the Act.

ing to a health profession regulated by the department.

(c) For purposes of this section, a health profession is a pro-
fession for which the enabling statute is located in Title 3, Occupations
Code, or that is determined to be a health profession under other law.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505907

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 463-8179

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 61. TERMS AND PHRASES
34 TAC §61.1

The Employees Retirement System of Texas (ERS) proposes an
amendment to 34 Texas Administrative Code (TAC) Chapter 61,
concerning Terms and Phrases, by amending §61.1 concerning
Definitions.

Section 61.1 (Definitions) is proposed to be amended to include
a definition for an "interested person." The proposed amendment
will clarify who an interested person may be with regard to ERS
rules.

Ms. Paula A. Jones, General Counsel and Chief Compliance
Officer, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implication for state government
or local government as a result of enforcing or administering the
rule. There are no known anticipated economic costs to persons
who are required to comply with the rule as proposed, and, to her
knowledge, small businesses should not be affected.

Ms. Jones also determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule would be to define interested persons for
purposes of determining the application of ERS rules using that
term.

Comments on the proposed rule amendment may be submitted
to Paula A. Jones, General Counsel and Chief Compliance
Officer, Employees Retirement System of Texas, P.O. Box
13207, Austin, Texas 78711-3207 or you may email Ms. Jones
at paula.jones@ers.state.tx.us. The deadline for receiving
comments is Monday, February 8, 2016, at 10:00 a.m.

The amendment is proposed under §815.102, Texas Govern-
ment Code, which provides authorization for the ERS Board of
Trustees to adopt rules necessary for the administration of the
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funds of the retirement system and regarding the transaction of
other business of the Board.

No other statutes are affected by the proposed amendment.

§61.1.  Definitions.

The following words and terms, when used in this part, shall have the
following meanings, unless the context clearly indicates otherwise.

(1) Contributory service--Service for which all necessary
deposits were made with and are being held by the System.

(2) System--Employees Retirement System of Texas.

(3) Trustees, board, or Board of Trustees--The Board of
Trustees of the Employees Retirement System of Texas.

(4) Year--The state fiscal year.

(5) Interested Person--Any member of the system; any
beneficiary or survivor of a member; any retiree of the system; any
guardian, administrator, or executor of a system member, retiree, or
beneficiary; or any state agency employing system members.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505927

Paula A. Jones

General Counsel and Chief Compliance Officer
Employees Retirement System of Texas

Earliest possible date of adoption: February 7, 2016
For further information, please call: (877) 275-4377

¢ ¢ ¢

CHAPTER 63. BOARD OF TRUSTEES
34 TAC §§63.1, 63.3, 63.4

The Employees Retirement System of Texas (ERS) proposes
amendments to 34 Texas Administrative Code (TAC) Chapter
63, concerning Board of Trustees, by amending §§63.1, 63.3
and 63.4, concerning Duties of the Board of Trustees, Election of
Trustees (Nomination Process) and Election of Trustees (Ballot).

Section 63.1 (Duties of the Board of Trustees) is proposed to
be amended to clarify that the Board's appellate jurisdiction of
appeals is provided in Chapter 67, Hearings on Disputed Claims.

Section 63.3 (Election of Trustees (Nomination Process)) is pro-
posed to be amended to clarify the maximum number of signa-
tures ERS will accept on a petition, so that candidates are still
required to demonstrate sufficient support from state employ-
ees, but eliminating the cost of an extensive petition drive. The
proposed amendment also provides that a petition submitted on
behalf of a candidate must include original signatures; petitions
with reproduced, photocopied, scanned or faxed signatures will
be disqualified. These changes will also streamline the way in
which ERS validates nominations, thereby reducing costs.

Section 63.4 (Election of Trustees (Ballot)) is proposed to be
amended to clarify that ERS will set the time and location for
the drawing for the order of names to appear on the ballot, and
the proposed amendments also give examples of the types of in-
formation that ERS may request on the ballot. Section 63.4(j) is
also ministerially amended to remove reference to a run-off elec-

tion. Following consultation with a number of groups and associ-
ations representing active and retired state employees, the ERS
Board of Trustees determined that a run-off in a Trustee election
was costly and added an additional three months to the election
cycle. Conducting a run-off election significantly increases the
cost of the process, and is not a prudent use of trust resources
given the fiduciary duties of the Board of Trustees.

Ms. Paula A. Jones, General Counsel and Chief Compliance Of-
ficer, has determined that for the first five-year period the rules
are in effect, there will be no fiscal implication for state govern-
ment or local government as a result of enforcing or administer-
ing the rules. There are no known anticipated economic costs to
persons who are required to comply with the rules as proposed,
and, to her knowledge, small businesses should not be affected.

Ms. Jones also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules would be to clarify the location of
rules regarding the Board's appellate jurisdiction over appeals,
and to make the election of new Board of Trustees members
simpler, more transparent, and more cost-effective.

Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, General Counsel and Chief Compliance
Officer, Employees Retirement System of Texas, P. O. Box
13207, Austin, Texas 78711-3207 or you may email Ms. Jones
at paula.jones@ers.state.tx.us. The deadline for receiving
comments is Monday, February 8, 2016, at 10:00 a.m.

The amendments are proposed under §815.102, Texas Govern-
ment Code, which provides authorization for the ERS Board of
Trustees to adopt rules necessary for the administration of the
funds of the retirement system and regarding the transaction of
any other business of the Board.

No other statutes are affected by the proposed amendment.

§63.1.  Duties of the Board of Trustees.

The Board of Trustees shall formulate the basic and general policies,
rules, and regulations consistent with the purposes, policies, principles,
and standards stated in statutes administered by the board. The board
has appellate jurisdiction of appeals from adverse determinations made
by the executive director as provided in Chapter 67, Hearings on Dis-

puted Claims.
§63.3.  Election of Trustees (Nomination Process).

Names may be placed in nomination for the office of trustee of the Em-
ployees Retirement System of Texas (system) in the following manner.

(1) A candidate, or his or her agency, must file a petition
on a form approved by the system requesting the candidate's name to
be placed in nomination. The petition must be signed by 300 or more
persons qualified to vote in the trustee election. The system will accept
up to 600 signatures from each candidate.

(2) The signature of each person on a petition must be ac-
companied by that person's printed name, ZIP Code and the last four
digits of the person's social security number. No person may sign a pe-
tition for more than one candidate. To do so will cause the signatures
of the person to be disqualified on all petitions.

(3) Blank petition forms may be reproduced and utilized
provided the reproduction is an exact replica of the original document.

(4) Petitions must be received in the system offices on or
before the close of business (5 p.m.) of a specific workday set by the
trustees. Signatures on petitions received after that time will not be
counted.
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(5) Reproduced, photocopied, scanned, or faxed [er fax]
copies of signed petitions are not permitted and will be disqualified.

(6) Only those names of candidates whose petitions com-
ply with this section will be presented on the ballot.

(7) The board shall adopt a calendar governing the conduct
of each trustee election. Blank petitions shall be distributed by the
system to state agencies at least 25 calendar days in advance of the
return due date established by the trustees. Blank petitions will also be
available to any requesting person.

§63.4.  Election of Trustees (Ballot).

(a) The order of names on the ballot will be set by drawing. All
nominated candidates or their representatives are entitled to be present
at the drawing. The time and location of the drawing will be set by the
system.

(b) All candidates must submit within the time frame estab-
lished by the system any information requested by the system [the fol-
lowing information] for presentation on the ballot. Such information
may include, but is not limited to:

(1) name as it is to appear on the ballot;

(2) current classification/exempt title and position as a state
employee;

(3) name of current employing state agency; and[-]

(4) other information the system determines may be helpful
to persons qualified to vote in the election.

(c) Inaddition to the information required in subsection (b) of
this section, the candidate shall provide, within the time frame provided
by the system, his or her state agency mailing address, a statement of
qualifications and position on system issues consisting of 250 words or
less, and such additional information as the system may request. This
information, in addition to that which will appear on an election bal-
lot, will be made available to the electorate through a special system
newsletter devoted to the trustee election process. This special edition
of the newsletter will be made available to the electorate at the begin-
ning of each election and will describe restrictions on the use of state
funds to influence the outcome of any election.

(d) The system may contract with an election administrator to
implement and monitor the election process. Balloting may be con-
ducted electronically or in combination with a printed ballot.

(e) The system/election administrator will, at least 25 days in
advance of the close of each election established by the election cal-
endar, make ballots available to eligible voters. Upon request of the
candidate, the system/election administrator will provide 500 ballots
without preprinted names to each candidate.

(f) The system/election administrator will provide a 24-hour
toll-free telephone line which eligible voters may use to request a
printed ballot.

(g) Electronic ballots will be completed and submitted to the
system/election administrator in accordance with the instructions con-
tained in the electronic voting format.

(h) Each candidate may designate one (1) person to observe
the ballot counting process. No observer will be permitted to see com-
plete ballots which indicate the identity of a voter and voter's candidate
selection. No observer will be permitted to challenge the validity of
ballots or disrupt the counting process in any way.

(1) The system/election administrator will disqualify ballots
which do not meet the requirements and instructions specified in the
electronic format or printed on the ballot.

(j) The Board, or its designee, shall certify the result of the
election [and any run-off eleetion].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505928

Paula A. Jones

General Counsel and Chief Compliance Officer
Employees Retirement System of Texas

Earliest possible date of adoption: February 7, 2016
For further information, please call: (877) 275-4377

¢ ¢ ¢

CHAPTER 65. EXECUTIVE DIRECTOR
34 TAC §§65.3, 65.11, 65.13

The Employees Retirement System of Texas (ERS) proposes
amendments and the addition of new rules to 34 Texas Admin-
istrative Code (TAC) Chapter 65, concerning Executive Direc-
tor, by amending §65.3, concerning Records of the System, and
adding new rule §65.11, concerning Reimbursement for Training
or Education, and new rule §65.13, concerning Enhanced Con-
tract Monitoring.

Section 65.3 (Records of the System) is proposed to be
amended to repeal subsection (c). It is not necessary for a state
agency to have rules in place in order to charge for respond-
ing to Public Information Act (PIA) requests because ERS is
required to follow the Office of the Attorney General's (OAG)
rules regarding costs associated with producing information for
PIA requests pursuant to §552.262, Texas Government Code.
Therefore, ERS proposes to repeal §65.3(c), since it is no
longer necessary.

Chapter 366 (H.B. 3337), Acts of the 84th Legislature, Regu-
lar Session, 2015, added §656.047(b) to the Texas Government
Code. This new law requires agencies to adopt rules requiring
the agency's executive head to authorize tuition reimbursement
payments for employees. ERS proposes adding §65.11 to com-
ply with this statute and the laws governing the trusts adminis-
tered by ERS.

Chapter 326 (S.B. 20), Acts of the 84th Legislature, Regular Ses-
sion, 2015, added §2261.253 to the Texas Government Code.
This new law requires state agencies to establish procedures to
identify each contract that requires enhanced contract or perfor-
mance monitoring, and to submit information on the contract to
the Board. ERS proposes adding new §65.13 to comply with this
statute.

Ms. Paula A. Jones, General Counsel and Chief Compliance
Officer, has determined that for the first five-year period the rules
are in effect, there will be no fiscal implication for state or local
government as a result of enforcing or administering the rules. To
Ms. Jones'knowledge, there are no known anticipated economic
costs to persons who are required to comply with the rules as
proposed. And, to Ms. Jones' knowledge, small businesses
should not be affected by the rules.

Ms. Jones also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
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result of enforcing the rules would be to ensure that ERS' rules
are updated to repeal unnecessary rules and to comply with re-
cently enacted legislation.

Comments on the proposed amendments and new rules may be
submitted to Paula A. Jones, General Counsel and Chief Compli-
ance Officer, Employees Retirement System of Texas, P.O. Box
13207, Austin, Texas 78711-3207 or you may email Ms. Jones
at paula.jones@ers.state.tx.us. The deadline for receiving com-
ments is Monday, February 8, 2016, at 10:00 a.m.

The amendments and new rules are proposed under the Texas
Government Code, §815.102, which provides authorization for
the ERS Board of Trustees to adopt rules for the administration
of funds of the retirement system.

No other statutes are affected by the proposed amendments and
new rules.

§65.3.  Records of the System.
(a) The executive director or his/her [her] designee is the cus-
todian of records of the Employees Retirement System of Texas.

(b) The executive director may appoint a staff member to cer-
tify to the authenticity of copies of system records.

[(¢) The following guidelines are established for charges to be
made for providing public information and copies of public information

in the possession of the system-}
[(1) Standard paper copy--$.10 per page.]
JAZ drive--actual cost;]
Gvefﬁ%ep&pefeepy{%gi—}mehesbyﬁmehe&

B
greenbar; bluebar; not including maps and photographs using speecialty
paper—$-56:1

map phetographic)-—actual cost:]
[3) Laber charge:}

EICICICICIGICEE

hour:}
[(4) Overhead charge--20% of labor charge.]
[(5) Microfiche or microfilm charge:}

[(D Computer resouree charge:]
HE) Client/server system—$2-20 per eloek hour;}
) PC or EAN—-$1-00 per clock hour]
[(10) Photographs—actual cost as ealculated in accordanee
with + FAC $1HH-6965)]
) Maps—aetual cost as ealeulated in accordanee with +
TFAC $HH-694]
f12) Other costs—aetual eostd
f13) Outseurced/Contracted Services—actual eost for the
eopy or serviees: May not include development eosts]
fH4) Ne Sales Tax—no Sales Tax shall be applied to copies
of publie information-}

(c) [€] No charge shall be made for one copy of any public
record requested by members of the Legislature in the performance of
their legislative duties or if the system determines that furnishing the
records without cost can be considered as primarily benefiting the trust
fund.

(d) [€e)] All funds generated from the charges assessed for pro-
viding public information and copies of public information shall remain
a part of the funds of the system under the administration of the board.

§65.11.  Reimbursement for Training or Education.

Before an employee of the system may be reimbursed under
§656.047(b), Texas Government Code, the executive director must au-
thorize the tuition reimbursement payment based on compliance with
the requirements of §656.047(b), and as consistent with applicable
laws governing the trusts administered by ERS.

§65.13.  Enhanced Contract Monitoring.

(a) Contracts described by §2261.251(b), Texas Government
Code, are subject to the system's enhanced contract and performance
monitoring procedures.

(b) The executive director shall designate a staff member(s)
who will be responsible for submitting the information on contracts
described by §2261.251(b), Texas Government Code, to the board of
trustees.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505929

Paula A. Jones

General Counsel and Chief Compliance Officer
Employees Retirement System of Texas

Earliest possible date of adoption: February 7, 2016
For further information, please call: (877) 275-4377

{B) Fiche or film eopy—actual eost]} ¢ ¢ ¢
[(6) Remote document retrieval charge—actual eost.] CHAPTER 85. FLEXIBLE BENEFITS
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34 TAC §§85.1, 85.4, 85.7, 85.9, 85.13

The Employees Retirement System of Texas (ERS) proposes
amendments to its Rules regarding Flexible Benefits within 34
TAC §§85.1, 85.4, 85.7, 85.9 and 85.13, concerning Introduction
and Definitions, Separate Plans, Enroliment, Payment of Claims
from Reimbursement Accounts, and Funding.

ERS administers a program delivering various benefits called
the TexFlex Program. It includes a flexible spending account
(FSA) program, and will now include a qualified transportation
benefit plan. An FSA allows an employee to set aside, in a pre-
tax process, a portion of earnings to pay or be reimbursed for
certain qualifying expenses, such as dependent and health care
expenses. A qualified transportation benefit plan can similarly
offer a pre-tax process for commuting costs, such as transit or
parking.

ERS has determined that the proposed amendments to §§85.1,
85.4, 85.7, 85.9, and 85.13 would simplify plan administration
and benefit TexFlex program participants in a manner permit-
ted by the Internal Revenue Code. The proposed amendments
would also implement the qualified transportation benefit as con-
templated by statute, and provide for a plan document for such
qualified transportation benefit.

Section 85.1 (Introduction and Definitions) is proposed to be
amended to clarify that the grace period still applies to an
employee participating in a dependent care reimbursement ac-
count. In 2014, at the request of TexFlex participants, the ERS
Board of Trustees amended Chapter 85 to change from a grace
period to a $500 carryover for the health care reimbursement
plan. The proposed amendment clarifies that the dependent
care reimbursement plan remains subject to the grace period.

Section 85.1 (Introduction and Definitions) and §85.4 (Separate
Plans) are proposed to be amended to update the rules to of-
fer TexFlex participants a qualified transportation benefit plan as
permitted by §132 of the Internal Revenue Code. This is a tax fa-
vorable plan that permits participants to be reimbursed for certain
costs associated with commuting, such as public transit or park-
ing. The Internal Revenue Code permits such a benefit, but not
as part of a §125 cafeteria plan. These proposed amendments
would permit the offering of a separate TexFlex qualified trans-
portation benefit plan governed by a plan document executed
by the Executive Director of ERS as authorized by the Board of
Trustees.

Section 85.7 (Enroliment) is proposed to be amended to provide
that carryover amounts less than $25.00 shall be forfeited to pay
the administrative costs of the plan. Prior to the implementation
of the carryover period, plan participants forfeited any unused
balance at the end of the grace period, regardless of the amount
that remained in the account. The administration of small ac-
count balances (less than $25) in the plan, is not economically
efficient or prudent. Therefore, in order to maximize administra-
tive and plan efficiency, only balances that are $25 or greater will
be carried over.

Section 85.9 (Payment of Claims from Reimbursement Ac-
counts) is proposed to be amended to clarify that a health care
reimbursement account participant who has insufficient funds to
pay for the monthly election amount during the plan year will be
liable to make after-tax contributions to pay the monthly election.

Section 85.13 (Funding) is proposed to be amended to clar-
ify that after a Qualifying Life Event (QLE), claims will be ac-
counted for using a non-blended approach. The non-blended

approach provides that when a participant has such a QLE, such
as adding a dependent by birth, adoption or marriage, the par-
ticipant may increase contributions, and only the amounts con-
tributed after the QLE and contribution increase will be avail-
able for new claims during the remainder of the plan year. Any
claims accrued before the QLE and contribution increase are re-
imbursed using funds provided by the participant's original elec-
tion.

Ms. Paula A. Jones, General Counsel and Chief Compliance
Officer, has determined that for the first five-year period the rules
are in effect, there will be no fiscal implication for state or local
government as a result of enforcing or administering the rules. To
Ms. Jones'knowledge, there are no known anticipated economic
costs to persons who are required to comply with the rules as
proposed, and, to her knowledge, small businesses should not
be affected.

Ms. Jones also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules include the reasons stated above,
and also better serve and benefit state employees by clarifying
certain rules of the TexFlex program, and also providing a quali-
fied transportation benefit plan to TexFlex participants.

Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, General Counsel and Chief Compliance
Officer, Employees Retirement System of Texas, P.O. Box
13207, Austin, Texas 78711-3207 or you may email Ms. Jones
at paula.jones@ers.state.tx.us. The deadline for receiving
comments is February 8, 2016.

The amendments are proposed under the Texas Insurance
Code, §1551.052 and §1551.206, which provide authorization
for the ERS Board of Trustees to develop, implement, and
administer a cafeteria plan, and to adopt necessary rules.

No other statutes are affected by the proposed amendments.

§85.1.  Introduction and Definitions.

(a) Summary. The purpose of these rules is to govern the flex-
ible benefits program. These rules constitute the Plan document for the
State of Texas Employees Flexible Benefit Program (TexFlex). The
flexible benefits plan (the plan) includes reimbursement account ar-
rangements with optional benefits available for selection by partici-
pants as described in the plan and these rules. The plan is intended
to be qualified under the Internal Revenue Code (the Code), §125, as
amended from time to time, and is intended to continue as long as it
qualifies under §125 and is advantageous to the state and institutions of
higher education employees. Optional benefits offered under the plan
for individual selection consist only of a choice between cash and cer-
tain statutory nontaxable fringe benefits as defined in the Code, §125,
and regulations promulgated under the Code, §125. The plan may also
include separate benefits as defined in the Code, §132, and regulations
promulgated under the Code, §132, separate from the cafeteria plan,
and governed by individual plan documents.

(b) Applicability of rules.

(1) These rules are applicable only to employees as
defined in these rules, and terminated employees, as described in
§85.3(b)(1)(B) and (C) of this title (relating to Eligibility and Partici-
pation).

(2) An employee who retired or separated from employ-
ment prior to September 1, 1988, shall not be entitled to benefits under
the provisions of the plan and these rules, unless the employee is re-
hired and then becomes eligible for benefits.
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(c) Definitions. The following words and terms when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise, and wherever appropriate, the singular in-
cludes the plural, the plural includes the singular, and the use of any
gender includes the other gender.

(1) Act--The state law that authorized the establishment of
a flexible benefits plan and is designated in the Texas Insurance Code,
Chapter 1551, as amended.

(2) Account--A record keeping account established by the
Employees Retirement System of Texas or its designee in the name of
each participant for the purpose of accounting for contributions made
to the account and benefits paid to a participant.

(3) Active duty--The expenditure of time and energy in the
service of an employer as defined in these rules. An employee will be
considered to be on active duty on each day of a regular paid vacation
or on a non-work day, on which the employee is not disabled, if the
employee was on active duty on the last preceding work day.

(4) Board of trustees--The board of trustees of the Employ-
ees Retirement System of Texas (ERS).

(5) Code--The Internal Revenue Code, as amended from
time to time.

(6) Compensation--A participant's base salary, including
amounts that would otherwise qualify as compensation but are not
received directly by the participant pursuant to a good faith, voluntary,
written or electronic salary reduction agreement in order to finance
payments to a deferred compensation or tax sheltered annuity program
specifically authorized by state law or to finance benefit options
under this plan, plus longevity and hazardous duty pay and including
non-monetary compensation, the value of which is determined by the
Employees Retirement System of Texas, but excluding overtime pay.

(7) Debit Card--A bank issued convenience card or simi-
lar technology approved by the plan administrator and permitted to be
used by participants as an optional method to pay for eligible transac-
tions. Use of the card is governed by the plan administrator and issuing
financial institution. The card is referred to as the Flex Debit Card.

(8) Dependent--An individual who qualifies as a dependent
under the Code, §152, and when applicable taking into account the
Code, §105, or any individual who is:

(A) adependent of the participant who is under the age
of 13 and with respect to whom the participant is entitled to an exemp-
tion under the Code, §151, or, is otherwise, a qualifying individual as
provided in the Code, §21; or

(B) a dependent or spouse of the participant who is
physically or mentally incapable of caring for himself or herself.

(9) Dependent care reimbursement account--The book-
keeping account maintained by the plan administrator or its designee
used for crediting contributions to the account and accounting for
benefit payments from the account.

(10) Dependent care reimbursement plan--A separate plan
under the Code, §129, adopted by the board of trustees, and designed
to provide payment or reimbursement for dependent care expenses as
described in §85.5(c) of this title (relating to Benefits).

(11) Dependent care expenses--Expenses incurred by a
participant which:

(A) are incurred for the care of a dependent of the par-
ticipant;

(B) are paid or payable to a dependent care service
provider or to the participant as reimbursement for such expenses; and

(C) areincurred to enable the participant to be gainfully
employed for any period for which there are one or more dependents
with respect to the participant. Dependent care expenses shall not in-
clude expenses incurred for the services outside the participant's house-
hold for the care of a dependent, unless such dependent is a dependent
under the age of 13 with respect to when the participant is entitled to a
tax deduction under the Code, §151, or a dependent who is physically
or mentally incapable of self support. In the event that the expenses are
incurred outside the dependent's household, the dependent must spend
at least eight hours each day in the participant's household. Dependent
care expenses shall be deemed to be incurred at the time the services
to which the expenses relate are rendered.

(12) Dependent care service provider--A person or a de-
pendent care center (as defined in the Code, §21) who provides care or
other services described in the definition of "dependent care expenses"
in this section, but shall not include:

(A) arelated individual described in the Code, §129; or

(B) a dependent care center which does not meet the
requirements of the Code, §21.

(13) Effective date of the plan--September 1, 1988.

(14) Election form--A paper or electronic form provided
by the Employees Retirement System of Texas that is an agreement
by and between the employer and the participant, entered into prior to
an applicable period of coverage, in which the participant agrees to a
reduction in compensation for purposes of purchasing benefits under
the plan.

(15) Eligible employee--An employee who has satisfied
the conditions for eligibility to participate in the plan in accordance
with the plan and §85.3(a)(1), and (b)(1) of this title (relating to
Eligibility and Participation), and, to the extent necessary, a retired
or terminated employee who is entitled to benefit payments under the
plan.

(16) Employee--A person who is eligible to participate in
the Texas Employees Group Benefits Program as an employee.

(17) Employer--The State of Texas, its agencies, commis-
sions, institutions of higher education, and departments, or other gov-
ernmental entity whose employees are authorized to participate in the
Texas Employees Group Benefits Program.

(18) Expenses incurred--Expenses for services received or
performed and for which the participant is legally responsible.

(19) Executive director--The executive director of the Em-
ployees Retirement System of Texas.

(20) Flexible benefit dollars--The dollars available to a par-
ticipant which may be used for purposes of purchasing benefits under
the plan.

(21) Grace period--A two (2) month and 15 day period,
adopted by the TexFlex plan pursuant to IRS Notice 2005-42, imme-
diately following the end of the plan year during which participants
may continue to incur expenses for reimbursement from the prior year
account balance. The grace period does not apply to a health care re-

imbursement plan year that begins on or after September 1, 2014, but

does apply to the dependent care reimbursement plan.

(22) Health care expenses--Any expenses incurred by a
participant, or by a spouse or dependent of such participant, for health
care as described in or authorized in accordance with the Code, §105
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and §213, but only to the extent that the participant or other person
incurring the expense is not reimbursed for the expense by insurance
or other means. The types of expenses include, but are not limited
to, amounts paid for hospital bills, doctor bills, prescription drugs,
hearing exams, vision exams, and eye exams.

(23) Health care reimbursement account--The bookkeep-
ing account maintained by the plan administrator or its designee used
for crediting contributions to the account and accounting for benefit
payments from the account.

(24) Health care reimbursement plan--A separate plan, un-
der the Code, §105, adopted by the board of trustees, and designed to
provide health care expense reimbursement as described in §85.5(b) of
this title (relating to Benefits).

(25) Institution of higher education--All public com-
munity/junior colleges, senior colleges or universities, or any other
agency of higher education within the meaning and jurisdiction of the
Education Code, Chapter 61, except the University of Texas System
and the Texas A&M University System.

(26) Leave of absence without pay--The status of an em-
ployee who is certified monthly by an agency or institution of higher
education administrator to be absent from duty for an entire calendar
month, and who does not receive any compensation for that month.

(27) Option--Any specific benefit offering under the plan.

(28) Participant--An eligible employee who has elected to
participate in the plan for a period of coverage.

(29) Period of coverage--The plan year during which cov-
erage of benefits under the plan is available to and elected by a partici-
pant; however, an employee who becomes eligible to participate during
the plan year may elect to participate for a period lasting until the end
of the current plan year. In such case, the interval commencing on such
employee's entry date and ending as of the last day of the current period
of coverage shall be deemed to be such participant's period of cover-
age.

(30) Plan--The flexible benefits plan established and
adopted by the board of trustees pursuant to the laws of the state of
Texas and any amendments which may be made to the plan from time
to time. The plan is referred to herein as TexFlex, and is comprised
of a dependent care reimbursement plan, a health care reimbursement
plan, [and] an insurance premium conversion plan, and a qualified
transportation benefit plan.

(31) Plan administrator--The board of trustees of the Em-
ployees Retirement System of Texas or its designee.

(32) Planyear--A 12-month period beginning September 1
and ending August 31.

(33) Run-out period--The period following the end of the
plan year between September 1 and December 31, during which partic-
ipants may file claims for reimbursement of expenses incurred during
the plan year.

(34) Statutory nontaxable benefit--A benefit provided to a
participant under the plan, which is not includable in the participant's
taxable income by reason of a specific provision in the Code and is
permissible under the plan in accordance with the Code, §125.

(35) Spouse--The person to whom the participant is mar-
ried. Spouse does not include a person separated from the participant
under a decree of divorce, or annulment.

(36) TexFlex--The flexible benefits plan adopted by the
board of trustees.

(37) Texas Employees Group Benefits Program--The em-
ployee insurance benefits program administered by the Employees Re-
tirement System of Texas, pursuant to the Texas Insurance Code, Chap-
ter 1551. The program consists of health, voluntary accidental death
and dismemberment, optional term life, dependent term life, short and
long term disability, and dental insurance coverages.

(38) Third Party Administrator or TPA--The vendor, ad-
ministrator or firm selected by the plan administrator to perform the
day-to-day administrative responsibilities of the TexFlex program for
participants of the Texas Employees Group Benefits Program who en-
roll in either the health care reimbursement plan, dependent care reim-
bursement plan or both.

$85.4.  Separate Plans.

(a) Dependent care reimbursement plan--A separate plan un-
der the Code, §129, adopted by the board of trustees, and designed to
provide payment or reimbursement for dependent care expenses as de-
scribed in §85.5(c) of this title (relating to Benefits). The following
sections of this chapter constitute the plan: §§85.1, 85.3(a), 85.5(a),
85.5(c), 85.7, 85.9, 85.11, 85.12, 85.13, 85.15, 85.17, and 85.19.

(b) Health care reimbursement plan--A separate plan, under
the Code, §105, adopted by the board of trustees, and designed to pro-
vide health care expense reimbursement as described in §85.5(b) of
this title (relating to Benefits). The following sections of this chapter
constitute the plan: §§85.1, 85.3(b), 85.5(a), 85.5(b), 85.7, 85.9, 85.11,
85.12, 85.13, 85.15, 85.17, and 85.19.

(¢) Insurance Premium Conversion Plan--A separate plan un-
der §105(b) of the Code designed to provide insurance premium con-
version as described in §81.7(f). The Insurance Premium Conversion
Plan is intended to comply with the Internal Revenue Code, §79 and
§106.

(d) Qualified transportation benefit plan--A separate plan un-
der the Code, §132, approved by the board of trustees, and designed
to provide payment or reimbursement for certain transportation ex-
penses. The qualified transportation benefit plan is governed by a plan
document as executed and approved by the Executive Director, and as
amended hereafter. A copy of the plan document may be obtained from
the Employees Retirement System of Texas on request.

$85.7.  Enrollment.
(a) Election of benefits.

(1) An eligible employee may elect to participate in the
health care and/or dependent care reimbursement accounts within the
flexible benefits plan by making an election and executing an election
form or enrolling electronically.

(2) Anemployee who becomes eligible after the beginning
of a plan year has 30 days from the date of eligibility to elect or decline
benefits by executing an election form.

(3) By enrolling in the plan, the employee agrees to a re-
duction in compensation or agrees to after-tax payments equal to the
participant's share of the cost and any fees for each reimbursement ac-
count selected.

(4) Anelection to participate in a reimbursement plan must
be for a specified dollar amount plus any administrative fee.

(5) An annual enrollment period will be designated by the
Employees Retirement System of Texas and shall be prior to the begin-
ning of a new plan year. The annual enrollment period shall provide an
opportunity to change and to elect or decline benefit options.

(6) An active employee who is enrolled in reimbursement
accounts immediately prior to the annual enrollment period will be
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automatically re-enrolled with the same elections and contribution
amounts for the new plan year unless the active employee takes action
during the annual enrollment period to change contribution amounts
or to decline participation.

(b) Effects of failure to elect.

(1) Ifthe Employees Retirement System of Texas does not
receive an election form from an eligible employee to participate in the
reimbursement accounts by the due date, it shall be deemed an express
election and informed consent by the eligible employee to:

(A) receive cash compensation as a benefit by reason of
failure to purchase optional benefits in lieu of cash compensation; or

(B) in the case of automatic re-enrollment during the
annual enrollment period, to continue participation in the reimburse-
ment accounts with the same contributions for the new plan year.

(2) To the extent an eligible employee does not elect the
maximum permissible participation amounts hereunder, he shall be
deemed to have elected cash compensation.

(c) Benefit election irrevocable except for qualifying life
event.

(1) An election to participate shall be irrevocable for the
plan year unless a qualifying life event occurs, and the change in elec-
tion is consistent with the qualifying life event. The plan administrator
may require documentation in support of the qualifying life event.

(2) A qualifying life event occurs when an employee expe-
riences one of the following changes:

(A) change in marital status;
(B) change in dependent status;
(C) change in employment status;

(D) change of address that results in loss of benefits el-
igibility;

(E) change in Medicare or Medicaid status, or Chil-
dren's Health Insurance Program (CHIP) status;

(F) significant cost of benefit or coverage change im-
posed by a third party provider other than a provider through the Texas
Employees Group Benefits Program; or

(G) change in coverage ordered by a court.

(3) An election form requesting a change in election must
be submitted on, or within 30 days after, the date of the qualifying
life event, provided, however, a change in election due to CHIP status
under paragraph (2) of this subsection must be submitted on, or within
60 days after, the change in CHIP status.

(4) A change in election as provided in this subsection be-
comes effective on the first day of the month following the date of the
qualifying life event.

(d) Payment of flexible benefit dollars.

(1) Flexible benefit dollars from an active duty employee
shall be recovered through payroll withholding at least monthly during
the plan year and remitted to the Employees Retirement System of
Texas for the purpose of purchasing benefits. For the health care
reimbursement account only, and except as otherwise provided in
§85.3(b)(3)(D) of this title (relating to Eligibility and Participation),
flexible benefit dollars from employees on leave without pay status or
who have insufficient funds for any month shall be recovered through
direct after-tax payment from the employee or upon the return of the

employee to active duty status from payroll withholding, for the total
amount due.

(2) An employee's flexible benefit dollars with respect to
any month during the plan year shall be equal to the authorization on
the employee's election form plus any administrative fees.

(3) Flexible benefit dollars received by the Employees Re-
tirement System of Texas shall be credited to the participant's depen-
dent care reimbursement account and/or health care reimbursement ac-
count, as appropriate.

(e) Forfeiture of account balances.

(1) The amount credited to a participant's reimbursement
account for each benefit election for any plan year will be used to reim-
burse or pay qualified expenses incurred during the eligible employee's
period of coverage in such plan year, if the claim is electronically ad-
judicated or if the participant files a correctly completed claim for re-
imbursement on or before December 31 following the close of the plan
year.

(2) Except as provided by subsection (g) of this section,
any balances remaining after payment of all timely and correctly filed
claims postmarked no later than December 31 following the close of
the plan year, shall be forfeited by the participant and be available to
pay administrative expenses of the flexible benefits program.

(3) An unexpended balance in an amount of $25 or less is
not eligible for carryover under subsection (g) of this section, and shall
be forfeited by the participant and be available to pay administrative
expenses of the flexible benefits program.

(f) Reimbursement report to participant. The plan administra-
tor or its designee may provide to the participant periodic reports on
each reimbursement account, showing the account transactions (dis-
bursements and balances) during the plan year. These reports may be
provided periodically through electronic means.

(g) Carryover of unexpended balances. Pursuant to IRS No-
tice 2013-71, for a plan year beginning on or after September 1, 2014,
a participant may carry over up to $500 of unspent flexible benefit plan
dollars to the immediately following plan year. The flexible benefit dol-
lars carried over may be used to pay or reimburse incurred expenses
under the health care reimbursement plan during the entire plan year
to which the dollars are carried over. A participant is entitled to carry
over a maximum of $500, and any balance in excess of this amount is
forfeited as provided by subsection (e) of this section.

$85.9.  Payment of Claims from Reimbursement Accounts.
(a) Claim for reimbursement.

(1) Claims for reimbursement of expenses incurred during
an eligible employee's period of coverage in the plan year may be sub-
mitted at any time during the plan year, but not later than December 31
following the close of the plan year.

(2) Claims shall be paid to the extent of available flexible
benefit dollars allocable to the applicable type of expenses and shall
only be paid out of flexible benefit dollars for the plan year, in which
the expense was incurred. The TPA shall compare the participant's
available balance and the amount of the expense to make certain that
claims are paid according to the provisions of the Code and these rules.

(3) Expenses incurred prior to becoming a participant or
after the last day of a plan year, shall not be covered by this plan. A
terminated participant may continue to file claims for eligible expenses
incurred during the employee's period of coverage within the plan year,
if applicable, to exhaust reimbursement account balances no later than
December 31 following the close of the plan year.
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(4) Claims shall be submitted in a manner prescribed by the
Employees Retirement System of Texas or its designee, accompanied
by such bills, receipts or other proof of incurring the expense as the
plan administrator or its designee may require.

(5) A claim form must be submitted each time reimburse-
ment or payment is requested, unless using the debit card.

(6) The dependent care and health care reimbursement ac-
counts are separate accounts, and funds from one account may not be
used to reimburse expenses of the other account.

(b) Debit Card transactions.

(1) Debit card payments for eligible expenses incurred dur-
ing a participant's period of coverage in the plan year may occur at any
time during the plan year.

(2) Transactions shall be processed to the extent of avail-
able flexible benefit dollars allocable to the applicable type of expenses
and shall only be paid out of flexible benefit dollars for the plan year in
which the expense was incurred. The TPA shall compare the partici-
pant's available balance and the amount of the expense to make certain
that claims are paid according to the provisions of the Code and these
rules.

(3) Expenses incurred prior to becoming a participant shall
not be covered by this plan. Expenses incurred by a participant may be
covered only in the plan year in which the expense is actually incurred.
Upon a participant's termination, the debit card will be automatically
deactivated. Paper claims may be filed for eligible expenses incurred
during the participant's period of coverage within the plan year in which
he was a participant. All claims for reimbursement from account bal-
ances must be filed no later than December 31 immediately following
the close of the plan year.

(4) Participants may be required to submit bills, receipts
or other proof of incurring the expense as the plan administrator or its
designee may require.

(5) Reimbursements or payments made using the debit card
may require additional supporting documentation as may be requested
by the plan administrator or its designee, and the participant must main-
tain his own records to substantiate the eligibility of all expenses for
individual income tax purposes, if necessary.

(c) Reimbursement of claims to participants.

(1) Payment of eligible expenses shall be made directly to
the participant by the plan administrator or its designee unless payment
for dependent or health care expenses is made directly to the applicable
provider through use of a debit card, other similar technology, or other
means approved by the plan administrator.

(2) The plan administrator may establish or waive the min-
imum payment as deemed necessary.

(3) Reimbursements to participants or dependent care
providers shall be made at least once each month.

(4) Dependent care reimbursement shall at no time exceed
the greater of the balance of the participant's account for the plan year
at the time of the reimbursement, or an amount equal to the monthly
salary reduction amount.

(5) Health care reimbursement shall at no time exceed the
eligible employee's election for the eligible period of coverage in the
plan year.

(d) Participant's responsibility.

(1) An employee or former employee will be held liable
for any overpayments of benefits as a participant in the reimbursement
accounts. The method of repayment shall be determined by the plan
administrator or its designee, and until full restitution is made by the
participant, no further claims payment from any TexFlex accounts will
be made to the participant by the plan administrator or its designee.

(2) A health care reimbursement account participant who
[goes on leave witheut pay or] has insufficient funds during the plan
year is liable for the monthly health care election amount and must pay
for it with after-tax dollars, unless as described in §85.3(b)(3)(D) of
this title (relating to Eligibility and Participation). Should the partic-
ipant fail to contribute to the account with after-tax dollars, upon the
participant's return to active duty, payroll deduction will be required to
recover the election amounts due.

$§85.13.  Funding.

(a) Expenses of administration. Any expenses incurred in the
administration of the flexible benefits plan will be paid from the State
Employees Cafeteria Trust Fund. An administrative fee to defray costs
of administering the plan may be imposed on any, or each, reimburse-
ment account as the board of trustees determines to be necessary.

(b) Contributions.

(1) Contributions to the flexible benefits plan by active duty
employees may be made only through payroll salary reduction. An em-
ployee who elects to participate in the health care and dependent care
reimbursement plans must authorize, on an election form, the exact
amount of salary reduction, in addition to any monthly administrative
fee.

(2) Eligible health care reimbursement account partici-
pants on inactive employment status must continue to contribute to
their health care reimbursement account with after-tax dollars paid
directly to the Employees Retirement System of Texas in the exact
amount of the election, plus any administrative fees.

(3) The minimum amount a participant may elect to reduce
his salary on a monthly basis for each reimbursement account is $15.
The maximum amount an employee may elect to reduce his salary on a
monthly basis for each reimbursement account is limited to the amount
stipulated in §85.5(b) and (c) of this title (relating to Benefits). Any
administrative fee for a reimbursement account is in addition to these
minimum and maximum amounts.

(4) When a participant receives no salary in a pay period,
no salary reduction will be made for that pay period and no catch-up
salary reduction will subsequently be permitted, except as described
in §85.9(d)(2) of this title (relating to Payment of Claims from Reim-
bursements Accounts) for health care reimbursement account partici-
pants.

(5) In situations where there are insufficient salary dollars
to fund the amount of the salary reduction and fees, no salary reduction
will be made, except as indicated in paragraph (6) of this subsection, for
that pay period and no catch-up reduction will subsequently be permit-
ted, except as described in §85.9(d)(2) of this title (relating to Payment
of Claims from Reimbursement Accounts) for health care reimburse-
ment account participants.

(6) In the event an employee has elected to participate in
more than one flexible benefits plan optional benefit and the employee's
pay is sufficient to pay for one or more, but not all of the flexible ben-
efits plan contributions, then payment of the flexible benefits plan con-
tributions shall be made in the following order: health care reimburse-
ment and dependent care reimbursement.
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(7) If a participant elects to change contributions due to
a qualifying life event (QLE), the plan administrator shall reimburse
eligible claims based on the contribution in place when they occurred.
Claims incurred during the initial enrollment period shall be reim-
bursed up to the amount of the participant's original contribution
election. The plan administrator shall treat the remainder of the plan
year following the QLE as a new coverage period, and claims incurred
in this time period shall be reimbursed up to the amount of the new
contribution election.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 28,
2015.

TRD-201505930

Paula A. Jones

General Counsel and Chief Compliance Officer
Employees Retirement System of Texas

Earliest possible date of adoption: February 7, 2016
For further information, please call: (877) 275-4377

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 14. SCHOOL BUS SAFETY
STANDARDS

SUBCHAPTER B. SCHOOL BUS DRIVER
QUALIFICATIONS

37 TAC §14.12, §14.14

The Texas Department of Public Safety (the department) pro-
poses amendments to §14.12 and §14.14, concerning School
Bus Driver Qualifications. The proposed amendments update
the rules to reflect the revised Medical Examination Report Form
for Commercial Driver Medical Certification and School Bus
Drivers' Driving Record Evaluation as the current publications.
Additional nonsubstantive changes have been made to update
the rules.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period the rules are in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
current and updated rules regarding School Bus Driver Qualifi-
cations.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Rebecca
Rocha, School Bus Transportation Program, Texas Department
of Public Safety, P.O. Box 4087, Austin, Texas 78773-0525,
(512) 424-7395. Comments must be received no later than
thirty (30) days from the date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; and Texas Transportation Code, §521.022, which
authorizes the department to adopt rules to administer and en-
force the school bus driver qualifications.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.022 are affected by this proposal.

§14.12.  Medical Qualifications.

A person shall not drive a school bus, school activity bus, or multi-
function school activity bus unless he/she is physically qualified to do
so. Each school bus driver shall undergo and successfully complete
an annual physical examination in accordance with the requirements
of Title 49, Code of Federal Regulations, Parts 391.41 and 391.43,
which list those physical and mental conditions for which the medi-
cal examiner is directed to disqualify an applicant. The results of the
examination shall be noted on the Medical Examination Report Form
for Commercial Driver Medical Certification [Eitness Determination
form] as published by the United States Department of Transportation
(DOT), Federal Motor Carrier Safety Administration in Title 49, Code
of Federal Regulations, Part 391.43 according to the figure in this sec-
tion. A driver shall not operate a school bus, school activity bus, or
multifunction school activity bus unless he/she has in their possession
the original, or a photographic copy, of a valid medical examiner's cer-
tificate stating that he/she is physically qualified to drive a school bus,
school activity bus, or multifunction school activity bus.

Figure: 37 TAC §14.12

[Eigure: 37 TAC §$14.12]

§14.14.  Minimum Driving Record Qualifications.

(a) The [felewing] standards, as detailed in this section, have
been established by the department as minimum requirements to be met
by each person seeking to become employed or to remain employed as
a school bus driver to drive any motor vehicle while in use as a school
bus for the transportation of students.

(b) Pre-employment Inquiries. Each employer shall make [the
following] investigations and inquiries, as detailed in this subsection,
with respect to each school bus driver it employs:

(1) An applicant for employment as a school bus driver
must disclose to the employer any violations of motor vehicle laws or
ordinances (other than violations involving only parking) of which the
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applicant was convicted or forfeited bond or collateral during the three
years preceding the date the application is submitted; any serious traf-
fic violations, as defined in Texas Transportation Code, §522.003(25),
of which the applicant was convicted during the ten years preceding
the date the application is submitted; and any suspension, revocation,
or cancellation of any driving privilege that the applicant has ever re-
ceived.

(2) An inquiry into the school bus driver's complete driv-
ing record to the department and also to any other state(s) in which
the school bus driver applicant held a motor vehicle operator's license
or permit within the past seven years. If no previous driving record is
found to exist, the employer must document their efforts to obtain such
information, and certify that no previous driving record exists for that
individual. The applicant's driving record shall be reviewed to deter-
mine whether that person meets minimum requirements as described
in subsection (d) of this section.

(c) Annual inquiry and review of driving record.

(1) Each employer or designated person shall, at least once
every twelve months, make an inquiry into the complete driving record
of each school bus driver it employs to the department and also to any
other state(s) in which the individual held a motor vehicle operator's
license or permit during that time period.

(2) Eachemployer shall, at least once every twelve months,
review the driving record of each school bus driver it employs to de-
termine whether that school bus driver meets minimum requirements
as described in subsection (d) of this section.

(d) School Bus Driver's Driving Record Evaluation. In deter-
mining a person's eligibility to drive a school bus, any person who has
accumulated ten or more penalty points shall be considered ineligible to
transport students until such time as he/she may become qualified. The
[foHewing] standards detailed in the figure in this subsection shall ap-
ply in assessing penalty points for convictions of traffic law violations
and crash involvements appearing on his/her current driving record:
Figure: 37 TAC §14.14(d)

[Figure: 37 TAC §14.14(d)]
(1) convictions for violations included in Table I shall be

assessed one penalty point for each occurrence if the date of the viola-
tion is within three years of the date of the driving record evaluation;

(2) crash involvements included in Table II shall be as-
sessed two penalty points if the date of occurrence is within three years
of the date of the driving record evaluation. Persons disqualified be-
cause of penalty points assessed for crash involvement shall be notified
of their right to a review;

(3) convictions for violations included in Table III shall be
assessed three penalty points for each occurrence if the date of the vio-
lation is within three years of the date of the driving record evaluation;

(4) convictions for violations included in Table IV shall be
assessed ten penalty points for each occurrence if the date of the viola-
tion is within ten years of the date of the driving record evaluation; and

(5) convictions for violations included in Table V shall be
assessed ten penalty points for each occurrence if the date of the viola-
tion is within ten years of the date of the driving record evaluation.

(e) The assessment of penalty points is not required for any en-
try which does not appear in the alphabetized table listings. However,
any entry which is deemed comparable to one appearing in these tables
shall be assessed an equivalent number of penalty points.

(f) Appeal procedure for assessment of points due to crash
involvement. Two points shall automatically be assessed for a crash

involvement occurring within three years of the date of the driver
record evaluation which appears on the driver history record. Appli-
cants assessed two points for crash involvements appearing on their
driving record may request a review by the person designated by the
employer to determine if they were a cause of the crash(es). The ap-
plicant must identify the specific crash involvement(s) to be reviewed.
Request a copy of the crash report(s) on the approved form. Mail the
form to Crash Records, Texas Department of Transportation at the
address listed on the form or obtain the crash report(s) from the Texas
Department of Transportation's Crash Report Online Purchase System
at http://www.txdot.gov/driver/laws/crash-reports.html. The desig-
nated person shall review information pertinent to the crash(es), which
should include the Texas Peace Officer's Crash Report. In examining
this report, consideration of such items as Charges Filed, Investiga-
tor's Narrative of What Happened, Diagram, and Factors/Conditions
Contributing to the Crash should assist in making a determination as
to whether or not the assessment of penalty points is appropriate. If
the designated person reviews the crash report and any other pertinent
information and determines that the applicant was not a cause of the
crash(es), no penalty points shall be assessed. If the designated person
determines that the applicant was a cause of the crash(es), two penalty
points shall be assessed for each crash. The decision of the employer
is final.

(g) Disqualifications. A school bus driver who is disqualified
shall not drive a school bus, school activity bus, or multifunction school
activity bus. An employer shall not require or permit a driver who is
disqualified to drive a school bus, school activity bus, or multifunction
school activity bus.

(1) A school bus driver is disqualified for the duration of
the driver's loss of his/her privilege to operate a motor vehicle either
temporarily or permanently, by reason of the revocation, suspension,
withdrawal, or denial of an operator's license, permit, or privilege until
that operator's license, permit, or privilege is restored by the authority
that revoked, suspended, withdrew, or denied it.

(2) A school bus driver who receives a notice that his/her
license, permit, or privilege to operate a motor vehicle has been re-
voked, suspended, or withdrawn shall notify the employer that employs
him/her of the contents of the notice before the end of the business day
following the day the driver received it.

(h) Mandatory Disqualifying Offenses. A person shall be con-
sidered disqualified from operating a school bus, school activity bus,
or multifunction school activity bus for the folowing]:

(1) A conviction of the offenses detailed in this paragraph
within the 10-year period preceding the date of the check of the person's
driving record:

[(H Within the 10-year period preceding the date of the
check of the person's driving record for a conviction of the following
offenses detailed in this paragraph:]

(A) Texas Penal Code, §49.04; or
(B) Texas Penal Code, §49.045; or
(C) Texas Penal Code, §49.07; or
(D) Texas Penal Code, §49.08.

(2) A suspension, disqualification, or prohibition order is-
sued as a result of any alcohol-related or drug-related enforcement con-
tact, as defined in the Texas Transportation Code, §524.001, during the
ten years preceding the date of the check of the person's driving record.

(i) Credit for concurrent suspension arising from same drug
or alcohol-related incident. If a criminal conviction occurs that arises

41 TexReg 442 January 8, 2016 Texas Register


http://www.txdot.gov/driver/laws/crash-reports.html

out of the same arrest as the Administrative License Revocation sus-
pension/disqualification, the disqualification period arising out of the
same arrest shall not be longer than ten years.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505850

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER D. SCHOOL BUS SAFETY
STANDARDS
37 TAC §14.52

(Editor's note: In accordance with Texas Government Code,
$2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient,” the figure in 37 TAC
§14.52(a) is not included in the print version of the Texas Register.
The figure is available in the on-line version of the January 8, 2016,
issue of the Texas Register.)

The Texas Department of Public Safety (the department) pro-
poses amendments to §14.52, concerning Texas School Bus
Specifications. The proposed amendment updates the rule to
reflect the 2016 Texas School Bus Specifications as the current
publication.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period the rule is in effect there will
be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be current
and updated rules regarding Texas School Bus Specifications.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Rebecca
Rocha, School Bus Transportation Program, Texas Department
of Public Safety, P.O. Box 4087, Austin, Texas 78773-0525,
(512) 424-7395. Comments must be received no later than
thirty (30) days from the date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; Texas Education Code, §34.002, which autho-
rizes the department to adopt safety standards for school buses;
Texas Transportation Code, §547.102, which authorizes the de-
partment to adopt standards and specifications for school bus
equipment; and §547.7015, which authorizes the department to
adopt rules governing the design, color, lighting, and other equip-
ment, construction, and operation of a school bus for the trans-
portation of schoolchildren.

Texas Government Code, §411.004(3) and Texas Education
Code, §34.002, and Texas Transportation Code, §547.102 and
§547.7015 are affected by this proposal.

§14.52.  Texas School Bus Specifications.

(a) All school bus chassis and body manufacturers shall cer-
tify to the department, in the form of a letter, that all school buses of-
fered for sale to or use by the public school systems in Texas meet or
exceed all standards, specifications, and requirements as specified in
the department's publication Texas School Bus Specifications. The de-
partment hereby adopts the Texas School Bus Specifications for 2016
[2643] Model School Buses. Previously published Texas School Bus
Specifications remain in effect for earlier model year school buses until
the department repeals these publications.

Figure: 37 TAC §14.52(a)

[Figure: 37 FAC §14-52(a)]

(b) Allschool bus chassis and body manufacturers shall certify
to the department, in the form of a letter, that all multifunction school
activity buses offered for sale to or use by the public school systems in
Texas meet or exceed all federal standards, specifications, and require-
ments of a multifunction school activity bus as specified in the Title 49,
Code of Federal Regulations, Part 571.

(1) A multifunction school activity bus may be painted any
color except National School Bus Glossy Yellow.

(2) A multifunction school activity bus cannot be used for
home to school or school to home transportation. Before delivery of a
multifunction school activity bus, the manufacturer must place a label
in the direct line of site of the driver while seated in the driver's seat
stating: 'This vehicle is not to be used for home to school or school to
home transportation.'

(¢) Anynew school bus found out of compliance with the spec-
ifications that were in effect in Texas on the date the vehicle was man-
ufactured will be placed out of service by the vehicle's owner until it is
brought into compliance with the applicable specifications.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.
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TRD-201505851

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 15. DRIVER LICENSE RULES
SUBCHAPTER A. LICENSING REQUIRE-
MENTS

37 TAC §15.7

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.7, concerning Occupational License
(Essential Need). These amendments are intended to clarify that
an occupational order from the court is now valid for a period of
45 days pursuant to Texas Transportation Code, §521.249. Fur-
ther proposed amendments are made to clarify which courts are
allowed to issue an occupational court order, and amendments
also change the language that indicates a customer submits an
"application" to a customer submits a "request for an occupa-
tional extension" to extend the expiration of the occupational li-
cense. These changes also comply with Chapter 521, Subchap-
ter L.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be an extension of
the validity of the occupation order from 30 to 45 days.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this amendment. Accord-
ingly, the Department is not required to complete a takings im-
pact assessment.

Comments on the proposal may be submitted to Heather Strawn,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-

ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer
Chapter 521 of the Texas Transportation Code, and Texas Trans-
portation Code, §521.249, which changed the expiration of an
occupational court order from 30 days to 45 days.

Texas Government Code, §411.004(3) and Texas Transportation
Code, Chapter 521 are affected by this proposal.

§$15.7.  Occupational License (Essential Need).

(a) Anoccupational license [authorizes the driving of any non-
commereial motor vehicle subjeet to the restrictions imposed and] is a
special license issued, upon authorization by a Justice of the Peace,
County or District [distriet eourt or eounty] court, that authorizes the
driving of any non-commercial motor vehicle subject to the court re-
strictions. [It may authorize the driving of any noncommercial motor
vehiele:]

HD in the performance of an occupation or trade or trans-
pertation to and from such oceupation or trade;}

12) for transportation to and from an educational faeility
in which the persen is enrolled; or}

3) in the performance of essential household duties}

(b) The occupational license holder must [person issued an oc-
cupational Heense is required to] carry a certified copy of the court order
that shows [shewing] the restrictions imposed by the court and [aleng
with] the occupational license issued by the department. The occu-

pational license holder [and] is required to show the court order and
license to a peace officer on request.

(c) The basic requirements for [the] issuance of an occupa-
tional license are:

(1) a certified copy of petition and a certified copy of a
legally issued court order [finding an essential need] for operating a
non-commercial motor vehicle [as provided in subsection (&) of this
section and setting forth the conditions for such driving|;

(2) the filing of an SR-22 and [the] maintenance of [such
proef of] financial responsibility; and

(3) the payment of all required reinstatement fees.

(d) The feeis $10 for [up to] one year or less. If the suspension
or revocation is more than one year and permitted by the court order, the
applicant may apply for a two year occupational license [if permitted
by the eourt order] and submit [submits] an additional $10 fee for the
second year. Automatic suspensions and effective safety responsibility
suspensions require an additional statutory reinstatement fee with the
SR-22 form. [Hf the suspension is an automatic suspension or a safety
responsibilit . hich has 1 ffeetive, an additional
statutory reinstatement fee is required with the SR-22 form:|
be the first of the following dates:}

[(H)  when the suspension ends; or]
{2y first anniversary of the court order granting the oceu-
the subsequent year}

41 TexReg 444 January 8, 2016 Texas Register


mailto:DLDrulecomments@dps.texas.gov

(e) [€D] A certified copy of the court order by itself may be
used as a restricted license for up to 45 [a period of 30 ] days from the
date of the order.

(f) [€2)] If the suspension or revocation is still in effect after
the expiration of the occupational license, the individual may submit
a request for occupational extension with [apply te renew the oceupa-
tional license for one year by submitting an application and] a $10 fee.
The applicant must have either the original court order or a separate
court order [a eeurt order | authorizing the occupational license for the
extended period of time. [This ean either be the original court order
granting the oceupational license for the entire suspension or reveeca-
tion period or a separate court order extending the time period for the
oceupational license:|

(g) [@)] An occupational license cannot authorize the opera-
tion of a commercial motor vehicle.

(h) [&)] The department will notify the licensee of the can-
cellation and any[- Any] subsequent occupational license issuance
will require a court order addressing the new suspension or revocation

[suspensiontrevocation] action.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505852

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. APPLICATION
REQUIREMENTS--ORIGINAL, RENEWAL,
DUPLICATE, IDENTIFICATION CERTIFICATES
37 TAC §15.23

The Texas Department of Public Safety (the department) pro-
poses the repeal of §15.23, concerning Names. The repeal of
§15.23 is filed simultaneously with the proposed new §15.23.

This repeal and proposed new rule is intended to clarify the op-
tions for customers when determining the names to be used on
driver licenses and personal identification certificates. The new
rule also updates language to reflect court rulings and the cre-
ation of new names under the laws of other states.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period the repeal is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeal as proposed. There is no an-
ticipated economic cost to individuals who are required to com-
ply with the repeal as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this repeal is in effect, the public
benefit anticipated as a result of this repeal will be the establish-
ment of clearer guidelines for the names allowed on Texas driver
licenses and personal identification certificates.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this repeal. Accordingly,
the Department is not required to complete a takings impact as-
sessment.

Comments on the proposal may be submitted to Chris Sawyer,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer
Chapter 521 of the Texas Transportation Code, and Texas Trans-
portation Code, §521.142, which requires that the application in-
clude the applicant's full name.

Texas Government Code, §411.004(3) and Texas Transportation
Code, Chapter 521 are affected by this proposal.

§15.23.  Names.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505853

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢
37 TAC §15.23

The Texas Department of Public Safety (the department) pro-
poses new §15.23, concerning Names. The creation of new
§15.23 is filed simultaneously with the proposed repeal of cur-
rent §15.23. This new rule is intended to clarify the options for
customers when determining the names to be used on driver
licenses and personal identification certificates. This rule also

PROPOSED RULES
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updates language to reflect court rulings and the creation of new
names under the laws of other states.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be the establish-
ment of clearer guidelines for the names allowed on Texas driver
licenses and personal identification certificates.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the Department is not required to complete a takings impact as-
sessment.

Comments on the proposal may be submitted to Chris Sawyer,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer
Chapter 521 of the Texas Transportation Code, and Texas Trans-
portation Code, §521.142, which requires that the application in-
clude the applicant's full name.

Texas Government Code, §411.004(3) and Texas Transportation
Code, Chapter 521 are affected by this proposal.

§15.23.  Names.

(a) Anapplicant's full name is required on all applications for a
driver license or a personal identification certificate. No names will be
used that have not been documented. Name changes performed under
the laws of another state are recognized. This section is applicable to
male and female applicants.

(b) Persons who currently possess a Texas driver license (DL)
or personal identification certificate (ID) and requests that they be al-
lowed to change their name may apply for a duplicate Texas DL or ID
and exercise the same privilege in name selection as original applicants.

(c) Foreign language names will be spelled as they appear on
the identification documents presented. For example, Perez, Juan must
be used on the DL or ID. The English version (Perez, John) will not be
substituted for the actual name.

(d) Ecclesiastical names such as Brother Thomas, Sister Mary,
or Father Kelly are not used.

(e) Name changes under subsection (b) of this section for rea-
sons other than marriage, divorce, annulment, or death of a spouse re-
quire a court order from a court of record verifying such change and
the name shown on the order is acceptable.

() Surnames.

(1) An applicant may choose to use the birth surname,
adopt the surname of his or her spouse, adopt the surname of a
previous spouse, adopt a hyphenated version of his or her surname and
a spouse's surname, or use a surname created by marriage in another
state.

(2) An applicant with multiple surnames may choose the
surname that is used. An applicant with a hyphenated surname may
choose to use only one of the names as a surname.

(3) If a married applicant chooses not to adopt a spouse's
surname, the name will be listed as if unmarried on the application.

(4) When a change of name occurs as a result of marriage,
divorce, annulment, or by the death of a spouse, the licensee may
choose to keep the married name, or adopt another documented sur-
name.

(g) First names. The first name of the applicant must be used
as the first name on the application, even if the applicant normally uses
a middle name as the given name. Middle names are not substituted
for first names.

(h) Middle names. An applicant may use the birth surname,
or another documented surname, instead of or in addition to the middle
name. Two names may be used.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505855

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

L4 ¢ L4
37 TAC §15.42

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.42, concerning Social Security Num-
ber. These amendments are intended to clarify that a Social
Security number is now required for an identification certificate
pursuant to Texas Transportation Code, §521.142.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the rule is in effect there
will be no fiscal implications for state or local government or local
economies.
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Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be additional se-
curity in the issuance process of a Texas personal identification
certificate.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this amendment. Accord-
ingly, the Department is not required to complete a takings im-
pact assessment.

Comments on the proposal may be submitted to Heather Strawn,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to LDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer
Chapter 521 of the Texas Transportation Code, and Texas Trans-
portation Code, §521.142, which requires the applicant's Social
Security number for an identification certificate.

Texas Government Code, §411.004(3) and Texas Transportation
Code, Chapter 521 are affected by this proposal.

§15.42.  Social Security Number.

(a) The Social Security [secial seeurity] number (SSN) shall
be obtained from all applicants who have been issued a number by the
United States Social Security Administration. This number will be uti-
lized by the department for the purpose of additional identification and
may be disclosed only to those entities that have statutory authority to
receive the SSN [social seeurity number: This inclades the Child Sup-
pert Division of the Office of the Attorney General - State of Texas; the
tary of State].

(b) When an SSN [secial seeurity number] is originally ob-
tained, it is mandatory that documentation be provided to verify the
number. All documents presented for proof of SSN must be verifiable
through the issuing entity and include a pre-printed SSN. Documenta-
tion may include:

(1) Federal issued Social Security card [Card],

f2) Health Card f member number represents Seeial Se-
eurity Number);}

[(3) Pilot's license,]

(2) [#H] Military identification (Applies to active, reserve
and dependent status),

(3) Certificate of Release or Discharge of Active Duty
(DD-214),

[(5) Peace officer's license - Texas Commission on Law
Enforcement Officer Standards and Education.}

[(6) DD-214]

(4) [€8)] Certified college/university transcript designating
number as SSN,

(5) IRS form W-2 Wage and Tax Statement,
(6) IRS form 1099-MISC,

(7) Pay stub containing applicant's name and SSN, or

(8) Documents such as health insurance cards, Veteran's
Administration cards, and pilot's licenses with identifiable SSN may

be accepted.
9 Veteran's administration card with secial security num-
ber preprinted on eard-]

(c) On all duplicate and renewal Texas driver license or iden-
tification certificate applications, the documented SSN [secial seeu-
rity number| shall be obtained where it is not currently a part of the
applicant's [deiving] record. After the SSN [secial seeurity number] be-
comes a part of the applicant's [driver lieense] record, all future dupli-
cate and renewal transactions occurring in a driver license office will be
verified verbally for the correct SSN [seeial seeurity mamber]|. Should
the SSN [secial seeurity number| on record not match the number pro-
vided, the applicant will be required to provide acceptable documenta-
tion as listed in subsection (b) of this section [abeve for verification].

(d) The department may verify the authenticity of the SSN
[secial seeurity mambers] on record through the Social Security Admin-
istration. In the event that the SSN [seeial seeurity number] on record
cannot be authenticated, the department may deny issuance of the re-
newal, duplicate or original transaction until such time as authentica-
tion is made through the Social Security Administration. If the license
or identification certificate was previously issued, the department may
mail to the address on record a notice requiring the license or identifi-
cation certificate holder to provide additional documentation. Failure
to comply with this request within 30 days may result in the cancella-
tion of the driver license or identification certificate.
to provide verification of SSN decumentation. If the applicant fails
or refuses to provide that secial security information; the identification
eertificate will be issued without such documentation unless state or

(e) [€B] Applicants who state they have not applied for, have
not been issued or do not have a SSN [seetal seeurity number] assigned
by the Social Security Administration will be given the department's
"Social Security" affidavit for completion. This sworn affidavit will
contain:

(1) The applicant's full name, date of birth, and driver li-
cense or identification certificate number;
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(2) A statement that the applicant has not applied for, been
issued or assigned an SSN [social security number] by the United States
Social Security Administration;

(3) A statement of release for verification and investigative
purposes;

(4) A notice that failure to provide required information to
the department may result in the cancellation of the applicant's driver

license or identification certificate per Texas Transportation Code,
§521.314; and

(5) A notice that the applicant can be subject to other
criminal penalties including Texas Transportation Code, §521.451 and
§521.454.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505856

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢
SUBCHAPTER C. EXAMINATION
REQUIREMENTS

37 TAC §15.55

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.55, concerning Waiver of Knowledge
and/or Skills Tests. These amendments are intended to clarify
conditions under which exam requirements will not be waived
when a driver education certificate is presented that is dated
more than two years prior to the date of application. In addi-
tion, the language has been revised and reorganized for clarity.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be increased trans-
parency and better understanding of the examination require-
ments for license issuance.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,

a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this amendment. Accord-
ingly, the Department is not required to complete a takings im-
pact assessment.

Comments on the proposal may be submitted to Heather Strawn,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer
Chapter 521 of the Texas Transportation Code.

Texas Government Code, §411.004(3) and Texas Transportation
Code, Chapter 521 are affected by this proposal.

$15.55.  Waiver of Knowledge and/or Skills Exam [Tests].
(a) Definitions.

(1) Knowledge exam--Written, computerized, or auto-
mated exam.

(2) Skills exam--Driving or road exam.

(3) Unrestricted Class A, B, and C license--A license that
allows a person to operate a motor vehicle without having a restriction
that requires a licensed driver 21 years of age or older in the front seat.

a valid out-of-state license when applying for a Texas license of the
same or lower type: An applicant with a valid license will be required to
Eor applicants with an expired out-of-state license or no license; the

(b) Required completion of the knowledge and/or skills ex-
ams.

(1) [€B)] The skills exam [test] will not be waived for ap-
plicants under the age of 18.

(2) Applicants less than 25 years of age who present driver
education completion certificates dated two or more years prior to the
date of application will not have any examinations waived. These cer-
tificates are acceptable as proof of driver education completion.

(3) Ifanadvance in grade is applied for, the applicant must
pass the vision exam and appropriate knowledge and skills exams.

(4) For applicants with an expired out-of-state license or
no license, the applicant must pass the vision, knowledge, and skills
exams.

(c) Waiver of the knowledge and/or skills exams.
[fe) XKnowledge and/or skills tests are waived under the condi-
tions detailed in this subseetion:]

(1) Noncommercial driver license:
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[(1) The skills test is waived for applicants who hold a
valid driver license from another state, territory, province of Canada,
or United States Armed Forees license. |

(A) Knowledge and skills exams are waived for appli-
cants who hold a valid license from another U.S. state, U.S. territory,
or province of Canada when applying for a Texas License of the same
or lower type. An applicant with a valid license will be required to pass
the vision exam.

(B) The skills exam is waived for applicants who hold
a valid U.S. military or Armed Forces license.

(2) Class M license restricted to Moped:

(A) The Class M knowledge exam is required for all

applicants.
(B) The skills exam is not required.

(3) Class M License:

(A) The Class M knowledge exam is waived for appli-
cants who have successfully completed a department approved motor-
cycle operator training course.

(B) [€2)] The skills exam [test for a motoreyele license]

is waived for individuals age 18 and over who have a valid, unrestricted
Class A, B, or C Texas driver license [Priver License] and have suc-
cessfully completed a department approved motorcycle operator train-
ing course. [A Metereyele Operator Training Program Certificate of
Completion (Form MSB-8) or a completion ecard from a state or mili-

tary motoreyele safety tFammg program shewmg that %he apphlicant has

be used as proof of successful completion of a department approved
all applicants for a motereyele license restricted to Moped. All other
apphicants for a motoreyele license must take and pass a skills test for
a motoreyele license. Unrestricted Class A; B; and € license means a
license that allows a person to operate a motor vehicle without having
a restriction that requires a licensed driver 21 years of age or older in
the front seat.]

(C) All other applicants must take and pass a skills
exam for a motorcycle license.

[(3) The Class M knowledge test is required for applicants
for a Class M licensc restricted to Moped. The Class M knowledge test
aGlassMheeHseresmetedte%hfee—wheeledmetefeyele&efaGLassM
license restricted to Motor-Driven Cycle if the individual successfully

completes a motoreycle operator training course and presents:]

(D) An applicant must present either items detailed in
this subparagraph to confirm successful completion of a department
approved motorcycle operator training course:

(i) [&A)] A valid Standardized Motorcycle Operator

Training Course completion card [Metereyele Operator Training Pro-
gram Certifieate of Completion] (Form MSB-8); or

(i) [B)] A valid completion card from a state or
military motorcycle safety training program showing that the appli-
cant has completed a course in basic motorcycle safety instruction that
meets or exceeds the Motorcycle Safety Foundation curriculum stan-
dards.

fd) The term "knowledge test" means written; computerized;
or automated tests: The term "skills test" means driving or road test}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505857

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

37 TAC §15.63

The Texas Department of Public Safety (the department) pro-
poses new §15.63, concerning Out of State Examinations and
Applications. This rule is intended to eliminate redundancies
and clearly outline requirements concerning out of state exam-
inations and applications. The creation of new §15.63 is filed
simultaneously with the proposed repeal of §15.93.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be the establish-
ment of clearer guidelines for administering out of state exami-
nations for those who are absent from their licensing state.

The Department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment or the public health and safety of a state or a sector
of the state. This proposal is not specifically intended to protect
the environment or reduce the risks to human health from envi-
ronmental exposure.

The Department has determined that Chapter 2007 of the Texas
Government Code does not apply to this amendment. Accord-
ingly, the Department is not required to complete a takings im-
pact assessment.

Comments on the proposal may be submitted to Chris Sawyer,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
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adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer
Chapter 521 of the Texas Transportation Code.

Texas Government Code, §411.004(3) and Texas Transportation
Code, Chapter 521 are affected by this proposal.

§15.63.

(a) Driver license examinations and services may be provided
to nonresidents at the request of the licensing jurisdiction or licensee to
allow the licensing jurisdictions to renew, restrict, endorse, or reinstate
a license for a person who is absent from that jurisdiction.

Out of State Examinations and Applications.

(b) The Department of Public Safety will conduct and honor
driver license examinations and services for the agency responsible for
the driver license programs in any U.S. state, U.S. territory, the District
of Columbia, a Canadian province, or U.S. or Canadian military base
located outside the continental limits of the U.S. and Canada.

(c¢) Examinations for the Department of State. Examinations
for the United States Department of State will be conducted by driver li-
cense personnel for the issuance of a Department of State driver license.
Examinations may include vision, knowledge, and skills examinations.
Unless provided by the Department of State, Texas examinations will
be administered. Examination results will be recorded on documents
provided by the Department of State.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505858

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER E. RECIPROCITY IN DRIVER
LICENSING
37 TAC §§15.91 - 15.93

The Texas Department of Public Safety (the department) pro-
poses the repeal of §§15.91 - 15.93, concerning Reciprocity in
Driver Licensing. The repeal of §15.91 and §15.92 is intended
to eliminate redundant language found in Texas Transportation
Code, §§521.001, 521.028, 521.030 and delete outdated infor-
mation. The repeal §15.93 is filed simultaneously with proposed
new §15.63. These proposals move information regarding out of
state examinations to 37 TAC Chapter 15, Subchapter C, elimi-
nating redundancies and clearly outlining requirements concern-
ing out of state examinations applications.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the repeals are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeals as proposed. There is no an-

ticipated economic cost to individuals who are required to comply
with the repeals as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeals are in effect, the
public benefit anticipated as a result of enforcing the repeals will
be the establishment of clearer guidelines for the issuance of
Texas driver license and identification cards to applicants from
a foreign country, or another U.S. state, territory, or province of
Canada.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Chris Sawyer,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is repealed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Transportation Code, §§521.001,
521.028, and 521.030.

Texas Government Code, §411.004(3) and Texas Transportation
Code, Chapter 521 are affected by this proposal.

$§15.91. International Reciprocity.
§15.92.  Reciprocity in Driver Licensing.
$15.93.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Out-of-State Examinations and Applications.

Filed with the Office of the Secretary of State on December 21,
2015.

TRD-201505859

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
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PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES

CHAPTER 9. INTELLECTUAL DISABILITY
SERVICES--MEDICAID STATE OPERATING
AGENCY RESPONSIBILITIES

SUBCHAPTER E. INTERMEDIATE

CARE FACILITIES FOR INDIVIDUALS
WITH AN INTELLECTUAL DISABILITY

OR RELATED CONDITIONS (ICF/IID)
PROGRAM--CONTRACTING

DIVISION 3. PROVIDER ADMINISTRATIVE
REQUIREMENTS

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), the repeal of §9.218 and new §9.218 in Chap-
ter 9, Intellectual Disability Services--Medicaid State Operating
Agency Responsibilities.

BACKGROUND AND PURPOSE

The purpose of the proposal is to set forth the requirements a
program provider in the Intermediate Care Facilities for Individ-
uals with an Intellectual Disability or Related Condition (ICF/IID)
Program must comply with to voluntarily close a facility and, at
the program provider's option, to request suspension of a clos-
ing facility's certified capacity for up to one year after the facility
closes. For DADS to approve the suspension of certified capac-
ity, the closing facility must meet certain requirements, including
having a certified capacity of eight or less. To activate the sus-
pended capacity, the program provider must submit an applica-
tion for enrollment in the ICF/IID Program before the suspension
period ends.

SECTION-BY-SECTION SUMMARY

The proposed new §9.218 sets forth the requirements a program
provider in the ICF/IID Program must comply with to voluntarily
close a facility and, at the program provider's option, to request
suspension of a closing facility's certified capacity for up to one
year after the facility closes.

The proposed repeal of §9.218 removes current rules related to
facility closure.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed new section and repeal are
in effect, enforcing or administering the new section and repeal
does not have foreseeable implications relating to costs or rev-
enues of state or local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed new section and repeal
will not have an adverse economic effect on small businesses or
micro-businesses because compliance with the new rule does
not require a program provider to incur a cost.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, Assistant Commissioner for Regulatory Ser-
vices, has determined that, for each year of the first five years
the new section and repeal are in effect, the public benefit ex-
pected as a result of enforcing the new section and repeal is that
a provider with suspended beds will be able to reopen a facility
quickly by using suspended beds.

Ms. Henderson anticipates that there will not be an economic
cost to persons who are required to comply with the new section
and repeal. The new section and repeal will not affect a local
economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Crystal Beard at (512) 438-2264 in DADS Regulatory Ser-
vices. Written comments on the proposal may be mailed to
Texas Register Liaison, Legal Services-15R06, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R06" in
the subject line.

40 TAC §9.218
STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The repeal affects Texas Government Code, §531.0055 and
§531.021, and Texas Human Resources Code, §161.021 and
§32.021.

§9.218.  Licensure Action and Facility Closure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505899

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢

40 TAC §9.218
STATUTORY AUTHORITY

The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The new section affects Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

§9.218.  Voluntary Facility Closure and Suspension of Certified Ca-
acity.

(a) In this section, the terms "close" and "closure" refer to a
facility ceasing to operate. The terms do not include temporarily relo-
cating individuals who reside in a facility.

(b) Except as provided in subsection (c) of this section, if a
program provider intends to voluntarily close a facility, the program
provider must submit to DADS, at least 60 days before the facility
closes, written notice of the program provider's intent to close the fa-
cility, which includes:

(1) the anticipated date of closure; and

(2) adescription of how individuals who reside in the clos-
ing facility will be discharged and relocated to new residences.

(c) If, for reasons beyond the program provider's control, the
program provider cannot provide the notice required by subsection (b)
of this section at least 60 days before the program provider anticipates
closing the facility, the program provider must state in the notice the
reason why a shorter time period is necessary.

(d) The program provider must comply with §9.227 of this
subchapter (relating to Discharge from a Facility).

(e) If a facility is closing, DADS imposes a vendor hold on
payments due to the program provider under the provider agreement
until an audit conducted in accordance with §9.269 of this subchapter
(relating to Audits) is complete.

(f) A program provider that closes a facility may request that
DADS suspend some or all of the facility's certified capacity for up to
one year after the facility closes.

(g) To request that a facility's certified capacity be suspended:

(1) the facility's certified capacity must be eight or less;

(2) the facility must not be the subject of any proposed or
pending enforcement action; and

(3) the program provider must:

(A) voluntarily close the facility; and

(B) submit a letter to DADS requesting suspension of
the facility's certified capacity.

(h) A letter submitted in accordance with subsection (g)(3)(B)
of this section must include:

(1) the legal name and address of the program provider;

(2) the closing facility's name and address;

(3) the facility's identification number;

(4) the facility's contract number;

(5) the facility's license number and expiration date, if the
facility is licensed;
(6) the certified capacity of the facility;

(7) the certified capacity for which the program provider is
requesting the suspension;

(8) the anticipated closure date of the facility;

(9) justification for the suspension of certified capacity; and

(10) a statement regarding the possible use of the certified
capacity in the future.

(1) Within 30 days after DADS receives a program provider's
letter, as described in subsection (g)(3)(B) of this section, DADS no-
tifies the program provider in writing whether DADS has approved or
denied the program provider's request to suspend capacity.

(j) If DADS approves a request to suspend capacity, the noti-
fication from DADS states:

(1) the period of time the capacity is suspended, which
must not exceed one year;

(2) the effective date of the suspension;

(3) the certified capacity being suspended; and

(4) the capacity available, which must not exceed six per

facility.

(k) After DADS approves a request to suspend capacity,
DADS does not extend the period of time for which capacity is
suspended.

(1) A program provider may not transfer a facility's suspended
capacity to another entity.

(m) DADS may rescind its approval of a request to suspend
certified capacity. If DADS rescinds its approval, the suspended ca-
pacity reverts to the control of DADS.

(n) A program provider does not receive an administrative
hearing to challenge DADS denial of a request to suspend capacity or
DADS rescission of its approval to suspend capacity.
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(o) To activate a facility's suspended certified capacity, the pro-
gram provider must submit an application for enrollment in the ICF/IID
Program in accordance with Division 2 of this subchapter (relating to
Provider Enrollment) before the suspension period ends. If a program
provider does not submit an application for enrollment in the ICF/IID
Program before the suspension period ends, the suspended capacity
is not available to the program provider and reverts to the control of
DADS. If DADS rejects a program provider's application for enroll-
ment in the ICF/IID Program, the suspended capacity is not available
to the program provider and reverts to the control of DADS.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505900

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢

CHAPTER 44. CONSUMER MANAGED
PERSONAL ATTENDANT SERVICES

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disabil-
ity Services (DADS), amendments to §§44.102, 44.202, and
44.301, in Chapter 44, Consumer Managed Personal Attendant
Services.

BACKGROUND AND PURPOSE

The purpose of the proposal is to amend Chapter 44 to update
the consumer managed personal attendant services (CMPAS)
rules related to interest lists. CMPAS are services under Title
XX, Subtitle A of the Social Security Act. These amendments
implement §531.0931 of the Texas Government Code, as added
by Senate Bill 169, 84th Legislature, 2015, and align the rules
with other DADS rules.

The proposed amendments describe how a person's name is
added to a CMPAS interest list and how CMPAS interest lists
are maintained. The proposed amendments require DADS to
keep the name of a military family member who resides out of
state on an interest list while a military member is on active duty
or for up to one year after a former military member's active duty
ends. The proposed amendments describe the conditions un-
der which an applicant's name may be reinstated on an interest
list after being removed and how an interest list request date is
assigned, including when DADS reinstates an applicant's name
to the interest list with the original request date. The proposed
amendments also describe the notification the applicant receives
from DADS regarding the reinstatement.

The proposed amendments require a provider, if a person con-
tacts the provider to submit a request to add an applicant's name
to a CMPAS interest list, to request specified information about
the applicant and send the information and the date and time
of the request to DADS. The proposed rules, for clarity, add a
reference to the requirements a provider must comply with after

DADS refers an applicant to the region's provider. The proposed
rules also clarify when the provider must begin providing services
to an eligible individual. The proposal also updates terminology
used in the subchapter.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §44.102 amends the definitions
of "applicant," "Consumer Managed Personal Attendant Ser-
vices," "DADS regional designee," "day," "financial management
services agency," "interdisciplinary team," and "working days"
for clarity. The proposed amendment also adds definitions for
"DADS region," "former military member," "military member,"

and "military family member."

The proposed amendment to §44.202 changes the section ti-
tle from "Applying for Services" to "CMPAS Interest Lists." The
proposed amendment states that DADS maintains a CMPAS in-
terest list, containing the names of applicants interested in the
CMPAS Program, for each DADS region. If a person contacts
a provider to add an applicant's name to an interest list, the
proposed amendment requires the provider to request the infor-
mation stated in the rule about the applicant and, if obtained,
send the information to DADS, along with the date and time
of the request, within five working days after the contact. The
proposed amendment describes the circumstances under which
DADS adds an applicant's name to a CMPAS interest list and
describes how an interest list request date is assigned to the
applicant. The proposed amendment also describes the circum-
stances under which DADS removes an applicant's name from a
CMPAS interest list and may reinstate a name after it is removed.
The proposed amendment also describes how an interest list re-
quest date is assigned when a name is reinstated on the interest
list and states that DADS notifies the applicant of the reinstate-
ment.

The proposed amendment to §44.301 states that when funding
becomes available in a DADS region, DADS refers to the re-
gion's provider the applicant whose interest list request date is
the earliest on the region's interest list. The proposed amend-
ment states that the provider, after receiving the referral, must
comply with §44.203. The proposed amendment also clarifies
that the provider must begin providing services to an individual
within seven days after the DADS regional designee enters the
CMPAS authorization in DADS Service Authorization System.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments are in effect,
enforcing or administering the amendments does not have fore-
seeable implications relating to costs or revenues of state or local
governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments will not
have an adverse economic effect on small businesses or micro-
businesses.

PUBLIC BENEFIT AND COSTS

Kristi Jordan, Deputy Commissioner, has determined that, for
each year of the first five years the amendments are in effect,
the public will benefit from rules that more clearly address how
an applicant's name is placed on a CMPAS interest list and how
the CMPAS interest lists are maintained.

PROPOSED RULES
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Ms. Jordan anticipates that there will not be an economic cost to
persons who are required to comply with the amendments. The
amendments will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Heather Wolf at (512) 438-3501 in DADS Center for Policy and
Innovation. Written comments on the proposal may be submit-
ted to Texas Register Liaison, Legal Services-15R03, Depart-
ment of Aging and Disability Services W-615, P.O. Box 149030,
Austin, Texas 78714-9030, or street address 701 West 51st St.,
Austin, Texas 78751; faxed to (512) 438-5759; or e-mailed to
rulescomments@dads.state.tx.us. To be considered, comments
must be submitted no later than 30 days after the date of this is-
sue of the Texas Register. The last day to submit comments falls
on a Sunday; therefore, comments must be: (1) postmarked or
shipped before the last day of the comment period; (2) hand-de-
livered to DADS before 5:00 p.m. on DADS last working day of
the comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R03" in
the subject line.

SUBCHAPTER A. INTRODUCTION
40 TAC §44.102
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The amendment implements Texas Government Code,
§531.0055 and §531.0931 and Texas Human Resources Code,
§161.021.

$44.102.  Definitions.
The following words and terms have the following meanings when
used in this chapter, unless the context clearly indicates otherwise:

(1) §1915(c)--A section of the Social Security Act that al-
lows states to establish, by waiver of certain Medicaid requirements,
alternative community-based services for individuals who qualify for
institutional services.

(2) Applicant--A Texas resident [person] who requests ser-
vices under the CMPAS Program.

(3) Assessor of need--A provider employee responsible for
determining an applicant's or individual's need for CMPAS.

(4) Attendant--A person who provides direct care to an in-
dividual.

(5) Block grant option--One of three CMPAS Program ser-
vice delivery and payment options. In the block grant option, the indi-

vidual is the employer of record of an attendant and the provider is the
employer of record of a substitute attendant.

(6) Consumer directed services (CDS) option--One of
three CMPAS Program service delivery and payment options. In the
CDS option, the individual is the employer of record of the attendant
and substitute attendant.

(7) CMPAS Program--Consumer Managed Personal At-
tendant Services [(EMPAS)] Program. [—-]A DADS program for
personal attendant services in which individuals manage their atten-
dant services to varying degrees.

(8) Contract--The written agreement between DADS and a
provider to provide services to individuals eligible under this chapter
in exchange for payment.

(9) Contract manager--A DADS employee who is respon-
sible for the overall management of a contract.

(10) DADS--The Department of Aging and Disability Ser-

vices.

(11) DADS region--A region of Texas designated by
DADS in which the CMPAS Program is available.

(12) [EH] DADS regional designee--A DADS employee
appointed by the DADS regional director of a [in eaeh] DADS region
[that effers CMPAS].

(13) [(2)] Day--A calendar day, including weekends and
holidays [which includes a weekend day and heliday].

(14) [643)] Family member--A person for whom an indi-
vidual has a duty under state law to care for.

(15) [E4)] Financial management services agency--An
entity that contracts [ageney eentracting] with DADS to provide
financial management services, as defined in §41.103 of this title
(relating to Definitions).

(16) Former military member--A person who served in the
United States Army, Navy, Air Force, Marine Corps, or Coast Guard:

(A) who declared and maintained Texas as the person's
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and

(B) who was killed in action or died while in service, or
whose active duty otherwise ended.

(17) [E5)] Health-related task--An activity of daily living,
a health maintenance task, or a nursing task, as described in 22 TAC
Chapter 225.

(18) [ED] IDT--Interdisciplinary team. [(HDF)--]A desig-
nated group of persons that meets to discuss service delivery issues of

an individual, as described in §44.502(a) of this chapter (relating to
Convening an Interdisciplinary Team).

(19) [646)] Individual--A person enrolled in the CMPAS
Program.

(20) Military member--A member of the United States mil-
itary serving in the Army, Navy, Air Force, Marine Corps, or Coast
Guard on active duty who has declared and maintains Texas as the
member's state of legal residence in the manner provided by the ap-
plicable military branch.

(21) Military family member--A person who is the spouse
or child (regardless of age) of:

(A) a military member; or
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(B) a former military member.

(22) [(48)] Practitioner--A physician currently licensed in
Texas, Louisiana, Arkansas, Oklahoma, or New Mexico; a physician
assistant currently licensed in Texas; or a registered nurse approved by
the Texas Board of Nursing to practice as an advanced practice nurse.

(23) [E9)] Practitioner's statement--The DADS Practi-
tioner's Statement of Medical Need form (DADS Form 3052).

(24) [29)] Provider--A home and community support ser-
vices agency that contracts with DADS to provide services under the
CMPAS Program.

(25) [€D] Representative--A person designated by an in-
dividual, such as the individual's spouse, relative, or friend; or the in-
dividual's legal representative.

(26) [22)] Service plan--A document that lists the service
tasks and states the hours of services agreed to by the individual and
assessor of need.

(27) [€23)] State mental health facility--A state hospital or
a state center with an inpatient psychiatric component operated by the
Texas Department of State Health Services.

(28) [24)] Substitute attendant--A person who, on a tem-
porary basis and in place of an attendant, provides services to an indi-
vidual.

(29) [25)] Traditional service option--One of three CM-
PAS Program service delivery and payment options. In the traditional
service option, the provider is the employer of record of the attendant
and substitute attendant.

(30) [€26)] Working day [days]--Any day except a Satur-
day, Sunday, or national or state holiday listed in Texas Government

Code §662.003(a) or (b) [Pays DADS state office is open for business].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505887

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢

SUBCHAPTER B. ELIGIBILITY AND
SERVICE PLANS

40 TAC §44.202

STATUTORY AUTHORITY

The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provision
of services by the health and human services agencies, in-
cluding DADS; and Texas Human Resources Code, §161.021,
which provides that the Aging and Disability Services Council
shall study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules

governing the delivery of services to persons who are served or
regulated by DADS.

The amendment implements Texas Government Code,
§531.0055 and §531.0931 and Texas Human Resources Code,
§161.021.

§44.202.  CMPAS Interest Lists [Applying for Services].

(a) DADS maintains a CMPAS interest list for each DADS re-
gion. An interest list contains the names of applicants who are inter-
ested in receiving services through the CMPAS Program.

(b) [€2)] A person may request that an applicant's name be
added to a CMPAS interest list in a DADS region by contacting [Fe

apply for the CMPAS Program; an applicant must contaet]:
(1) aprovider;
(2) aDADS regional office; or
(3) the 2-1-1 Texas Program.

(c) [B)] If a person [an applicant] contacts a provider, as de-
scribed in subsection (b) of this section, [by the next working day] the
provider must, in accordance with DADS instructions in the CMPAS
Provider Manual available at www.dads.state.tx.us, request [forward to
the DADS regional office] the applicant's:

(1) name;

(2) aphysical address in Texas and a mailing address;
(3) birth date;

(4) phone number [rumber(s) (if available)];

(5) social security number [Gf available}];

(6) current living arrangements;

(7) employment status;
(8) DADS individual number [(f applicable)]; and
(9) status regarding receipt of Supplemental Security In-
come. [(SSD; and]
f1H0) date and time the information deseribed in paragraphs
(1) - (9) of this subsection was forwarded to DADS.]
(d) Within five working days after the contact described in sub-

section (b)(1) of this section, a provider must send to a DADS regional
office:

(1) the applicant information obtained in accordance with
subsection (c)(1) - (9) of this section; and

(2) the date and time the person contacted the provider.

(¢) DADS adds an applicant's name to a CMPAS interest list

(1) arequest is made in accordance with subsection (b) of
this section; or

(2) an applicant's name is on the interest list for a DADS
region and the applicant or a representative notifies DADS that the ap-
plicant has moved to another DADS region and requests that the appli-
cant's name be added to the interest list for the DADS region to which
the applicant has moved.

(f) DADS adds an applicant's name to an interest list with an
interest list request date as follows:

(1) for a request to add an applicant's name to the interest
list made in accordance with subsection (b) of this section, the date of

the request; or
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(2) for a request to add an applicant's name to the interest
list made in accordance with subsection (¢)(2) of this section, the date

(j) If DADS removes an applicant's name from a CMPAS
interest list in accordance with subsection (g)(6) of this section and

of the original request made in accordance with subsection (b) of this

DADS subsequently receives an oral or written request from a person

section.

(g) DADS removes an applicant's name from a CMPAS inter-
est list if:

(1) the applicant or representative requests that the appli-
cant's name be removed from the interest list;

(2) the applicant moves out of Texas, unless the applicant
is a military family member living outside of Texas:

(A) while the military member is on active duty; or

(B) forless than one year after the former military mem-
ber's active duty ends;

(3) the applicant or representative declines an offer of CM-
PAS Program services, unless the applicant is a military family member
living outside of Texas:

(A) while the military member is on active duty; or

(B) for less than one year after the former military mem-
ber's active duty ends;

(4) the applicant is a military family member living outside
of Texas for more than one year after the former military member's

active duty ends;
(5) the applicant is deceased; or

(6) DADS denies an applicant's eligibility for the CMPAS
Program and the applicant has had an opportunity to exercise the appli-
cant's right to request a fair hearing in accordance with §44.503 of this
chapter (relating to Fair Hearing) and did not request a fair hearing, or
requested a fair hearing and did not prevail.

(h) If DADS removes an applicant's name from a CMPAS in-
terest list in accordance with subsection (g)(1) - (4) of this section and,
within 90 calendar days after the name was removed, DADS receives
an oral or written request from a person to reinstate the applicant's name
on the interest list, DADS:

(1) reinstates the applicant's name to the interest list with
an interest list request date described in subsection (f)(1) or (2) of this
section; and

(2) notifies the applicant in writing that the applicant's
name has been reinstated to the interest list in accordance with para-
graph (1) of this subsection.

(i) If DADS removes an applicant's name from a CMPAS in-
terest list in accordance with subsection (g)(1) - (4) of this section and,
more than 90 calendar days after the name was removed, DADS re-
ceives an oral or written request from a person to reinstate the appli-
cant's name on the interest list, DADS:

(1) adds the applicant's name to the interest list with an in-
terest list request date of:

(A) the date DADS receives the oral or written request;

(B) Dbecause of extenuating circumstances as deter-
mined by DADS, the original request date described in subsection
(H)(1) or (2) of this section; and

(2) notifies the applicant in writing that the applicant's
name has been added to the interest list in accordance with paragraph
(1) of this subsection.

to reinstate the applicant's name on the interest list, DADS:

(1) adds the applicant's name to the interest list with an in-
terest list request date of the date DADS receives the oral or written

request; and

(2) notifies the applicant in writing that the applicant's
name has been added to the interest list in accordance with paragraph
(1) of this subsection.

{(c) Ifanapplicant contacts a DADS regional office, the 2-1-1
Texas Program. or a DADS regional office receives information in ac-
is available, DADS sends a referral to the provider. If no funding is
an interest list by entering information in the DADS Community Ser-
interest list for determination of program eligibility in accordanee with
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505888

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501
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SUBCHAPTER C. SERVICE DELIVERY IN
ALL CMPAS OPTIONS

40 TAC §44.301

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The amendment implements Texas Government Code,
§531.0055 and §531.0931 and Texas Human Resources Code,
§161.021.

$§44.301. Initiation of Services.

(a) When CMPAS Program funding becomes available in a
DADS region [te serve applicants en the CMPAS interest list], the
DADS regional designee [or other designated DADS staff]:

D  releases funding for applicants on the interest liston &
first-come, first-served basis;]
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(1) [€2)] refers to the region's provider the applicant
whose [en the] interest list request date, assigned in accordance with
§44.202(e) of this chapter (relating to CMPAS Interest Lists), is
earliest on the region's CMPAS interest list [to the region's eontracted
provider in order to enroll in the CMPAS Program]; and

(2) [63)] informs the provider of any other DADS program
services the applicant is receiving, the cost of those services, and the
approved service period for those services.

(b) If DADS refers an applicant to a region's provider, as de-
scribed in subsection (a)(1) of this section, the provider must comply
with the requirements in §44.203 of this chapter (relating to Assess-
ment and Eligibility Determination).

(c) [()] The provider must provide CMPAS Program services
to all applicants and individuals DADS refers to the provider unless the
assessor of need determines and documents:

(1) an [the] applicant is not eligible for CMPAS;

(2) the provider and other sources of support are unable
to meet an applicant's or [the] individual's needs without risking the
individual's health and safety;

(3) the environment in an applicant's or [the] individual's
home is a serious threat to the health and safety of an attendant; or

(4) an [the] individual, or someone in the individual's
home, seriously threatens the health and safety of an [the] attendant.

(d) [€e)] The provider must conduct an IDT meeting in accor-
dance with the requirements of §44.502 of this chapter (relating to
Convening an Interdisciplinary Team) if it determines it cannot pro-
vide CMPAS Program services to an individual for any of the reasons

described in subsection (c)(2) - (4) [(bX2) - (4] of this section.

(e) [€d)] The provider must begin providing services to an in-
dividual within seven days after the DADS regional designee enters
the CMPAS authorization in DADS Service Authorization System, as
described in §44.203 of this chapter [determining the individual is eli-
gible and funding is available].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505889

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501
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CHAPTER 48. COMMUNITY CARE FOR
AGED AND DISABLED

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), new Subchapter B, Interest Lists, consisting
of §§48.1301 - 48.1303, and §48.2702 in Subchapter F, In Home
and Family Support Program; amendments to §48.2701, in Sub-
chapter F, In Home and Family Support Program, §§48.2907,
48.2910, and 48.2915 in Subchapter H, Eligibility; and the

repeal of Subchapter D, Pilot Project for Persons with AIDS,
consisting of §§48.2301 - 48.2305; §48.2702 in Subchapter F,
In-Home and Family Support Program; §48.2931 in Subchapter
H, Eligibility; and Subchapter J, Community Based Alternatives
(CBA) Program, consisting of §§48.6001 - 48.6003, 48.6005
- 48.6011, 48.6015, 48.6020 - 48.6024, 48.6026, 48.6028,
48.6030 - 48.6032, 48.6040, 48.6050, 48.6052, 48.6054,

48.6056, 48.6058, 48.6060, 48.6062, 48.6066, 48.6068,
48.6070, 48.6072, 48.6074, 48.6076, 48.6078, 48.6080,
48.6082, 48.6084, 48.6085, 48.6086, 48.6088, 48.6090,
48.6092, 48.6094, 48.6096, 48.6098, 48.6100, 48.6102,

48.6104, 48.6106, 48.6108, 48.6109, 48.6110, 48.6112, and
48.6114, in Chapter 48, Community Care for Aged and Disabled.

BACKGROUND AND PURPOSE

The purpose of the proposed rules, in part, is to describe how
DADS maintains the interest lists in the DADS community care
services and programs of adult foster care (AFC), day activity
and health services (DAHS), emergency response services
(ERS), family care (FC) services, the Home Delivered Meals
(HDM) Program, the In-Home and Family Support Program
(IH/FSP), the Residential Care (RC) Program, and the Special
Services to Persons with Disabilities (SSPD) Program.

The amendments implement §531.0931, Government Code, as
added by Senate Bill 169, 84th Legislature, 2015, and align the
rules with other DADS rules addressing interest lists. The pro-
posed rules require DADS to keep the name of a military fam-
ily member who resides out of state on an interest list while a
military member is on active duty or for up to one year after a
former military member's active duty ends. The proposed rules
describe the conditions under which an applicant's name may
be reinstated on an interest list after being removed and how an
interest list request date is assigned, including when DADS re-
instates an applicant's name to the interest list with the original
request date. The proposed rules also describe the notification
the applicant receives from DADS regarding the reinstatement.

The proposed rules update terminology and describe how DADS
contacts an applicant to offer IH/FSP services, conducts the
eligibility determination process, and provides notice regarding
IH/FSP eligibility. A DADS case manager may conduct an initial
interview by telephone to determine eligibility and more quickly
complete an applicant's enrollment in the IH/FSP.

The proposed rules change the eligibility criteria for DADS Ti-
tle XIX and XX DAHS to make them consistent with the criteria
used by managed care organizations contracting with HHSC to
provide DAHS in the Medicaid STAR PLUS waiver program.

Rules governing a pilot program for persons with AIDS, respite
care services, and the Community Based Alternatives (CBA)
Program, two programs and a service that have been termi-
nated, are proposed for repeal.

Additional changes were made to update terminology and re-
move obsolete rules.

SECTION-BY-SECTION SUMMARY

The proposed new §48.1301 establishes the meanings of terms
used in Subchapter B, regarding interest lists. The proposed
new rule defines "AFC," "applicant," "case manager," "commu-
nity care service or program," "DADS," "DAHS," "ERS," "FC,"
"former military member," "HDM Program," IH/FSP," "military
member," "military family member," "RC Program," "responsible
party," and "SSPD Program."
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The proposed new §48.1302 describes how each DADS region
maintains an interest list for each "community care service or
program" as defined in §48.1301. The proposed new rule de-
scribes how a person may submit a request to add an applicant's
name on a regional interest list. The proposed new rule de-
scribes how an interest list request date is determined. The pro-
posed new rule also describes the circumstances under which
DADS removes an applicant's name from a community care in-
terest list and may reinstate a name after it is removed. The
proposed new rule describes how an interest list request date is
assigned when a name is reinstated on the interest list, and the
notification an applicant or responsible person receives regard-
ing the reinstatement.

The proposed new §48.1303 describes the process DADS uses
to enroll applicants in a community care service or program other
than the IH/FSP, which is addressed in proposed new §48.2702.
The process includes contacting the applicant whose interest
list request date is earliest on a community care interest list for
the DADS region in which the service or program is available.
The proposed new rule states that DADS removes an applicant's
name from a community care interest list if the applicant or re-
sponsible party declines the offer of services and that a case
manager contacts the applicant to determine eligibility if the ap-
plicant or responsible party accepts the offer of services.

The proposed repeal of Subchapter D, consisting of §§48.2301
- 48.2305, deletes rules regarding the pilot project for persons
with AIDS because the program has been terminated..

The proposed amendment to §48.2701 amends the definitions
of "adult," "applicant," "household/family," and "responsible
party" and adds definitions of "calendar day, "case manager,"
"disability," "Disabilities Screening Instrument," "former military
member," "IH/FSP," "IH/FSP interest list," "individual," "legal
guardian," and "service plan." These definitions clarify and
provide the meaning of terms used in Subchapter F, regarding
the IH/FSP. The proposed amendment deletes the definition of
"informant" and "living independently" because these terms are
not used in Subchapter F.

The proposed repeal of §48.2702 deletes rules regarding appli-
cation for eligibility, placement on a waiting list, and notice of
ineligibility or reduction of benefits for the IH/FSP. These rules
are being replaced by proposed new §48.1302, regarding com-
munity care interest lists, and §48.2702, regarding the eligibility
determination process.

The proposed new §48.2702 establishes that when the IH/FSP
becomes available, DADS contacts the applicant whose inter-
est list request date is the earliest on the IH/FSP interest list for
the region in which the IH/FSP is available to offer the IH/FSP
to the applicant. The proposed new rule states that if the appli-
cant or responsible party declines the offer for the IH/FSP, DADS
removes the applicant's name from the IH/FSP interest list. The
proposed new rule states that if the applicant or responsible party
accepts the offer for the IH/FSP, DADS contacts the applicant to
conduct the initial interview or to schedule an appointment for
the initial interview. The proposed new rule allows DADS to con-
duct the initial interview with an applicant or responsible party
by telephone or face-to-face. The proposed new rule states that
if DADS is unable to conduct the initial interview, DADS sends
the applicant a DADS form with the date, time, and location for
the appointment. The proposed new rule states that if the appli-
cant, without prior notification, does not keep two appointments
that were scheduled in writing, DADS sends written notice to the

applicant that eligibility is denied unless the applicant contacts
the IH/FSP office with 12 calendar days after the date on the
notice to schedule an appointment and keeps that appointment.
The proposed new rule states that DADS notifies an applicant in
writing of DADS determination regarding the applicant's eligibil-
ity for the IH/FSP.

The proposed amendment to §48.2907 replaces the term
"CCAD services" with a list of services or programs for which
DADS uses the DADS Needs Assessment Questionnaire and
Task/Hour Guide form to determine an applicant's or individual's
functional need and unmet need. The proposed amendment
also clarifies that to be eligible for a listed service or program,
an applicant or individual must have a functional need and an
unmet need for the service or program.

The proposed amendment to §48.2910 deletes outdated infor-
mation regarding waiting lists that is being replaced by proposed
new rules in Chapter 48, Subchapter B regarding interest lists.
The proposed amendment clarifies that some services and pro-
grams described in Chapter 48 are not available in all areas of
Texas.

The proposed amendment to §48.2915 states that the eligibility
criteria for DAHS include an applicant or client having an "unmet
need" for DAHS, as determined by DADS. This replaces the re-
quirement that a person "meet the minimum functional need cri-
teria" because the use of a standardized assessment instrument
will not apply to DAHS. The proposed amendment also clarifies
that to be eligible for DAHS, an applicant or client, while receiv-
ing DAHS, must not receive a service that is identified as being
mutually exclusive to DAHS in the Mutually Exclusive Services
table located in an appendix of the Case Manager Community
Care for Aged and Disabled Handbook available on DADS web-
site. The proposed amendment replaces the requirement that a
person have a "related functional disability requiring care, mon-
itoring, or intervention by a licensed vocational nurse or a reg-
istered nurse" with the requirement to have a chronic medical
diagnosis and physician's orders for DAHS on the DADS Day
Activity and Health Services (DAHS) Physician's Orders form.
The proposed amendment replaces the list of personal care or
restorative needs that can be stabilized, maintained, orimproved
by DAHS with the requirement to have one or more functional
limitations and the potential for receiving therapeutic benefit from
DAHS, as determined by DADS. The proposed amendment also
makes minor editorial changes.

The proposed repeal of §48.2931 deletes the rule regarding
respite care services because respite care services are no
longer governed by Chapter 48. Respite services are offered
through Medicaid §1915(c) waiver programs and, therefore, are
addressed in the rules governing those programs.

The proposed repeal of Subchapter J deletes rules regarding the
CBA Program. The program was terminated effective Septem-
ber 1, 2104. Conduct governed by Subchapter J that occurred
before the effective date of its repeal is governed by the rules in
effect on the date of the conduct and Subchapter J continues in
effect for that purpose.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments are in effect,
enforcing or administering the amendments does not have fore-
seeable implications relating to costs or revenues of state or local
governments.
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SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments will not
have an adverse economic effect on small businesses or micro-
businesses.

PUBLIC BENEFIT AND COSTS

Kristi Jordan, Deputy Commissioner, has determined that, for
each year of the first five years the amendments, new sections,
and repeals are in effect, the public will benefit from rules that
more clearly address how an applicant's name is placed on an
interest list for the services and programs of AFC, DAHS, ERS,
FC, the HDM Program, the IH/FSP, the RC Program, and the
SSPD Program, and how those lists are maintained. The public
will also benefit from rules that improve and clarify the eligibility
determination process for DAHS and the IH/FSP.

Ms. Jordan anticipates that there will not be an economic cost
to persons who are required to comply with the amendments,
new sections, and repeals. The amendments, new sections, and
repeals will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Heather Wolf at (512) 438-3501 in DADS Center for Policy and
Innovation. Written comments on the proposal may be submitted
to Texas Register Liaison, Legal Services-15R03, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS' last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R03" in
the subject line.

SUBCHAPTER B. INTEREST LISTS

40 TAC §§48.1301 - 48.1303
STATUTORY AUTHORITY

The new sections are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Human Resources Code, §161.021,
which provides that the Aging and Disability Services Council
shall study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human

Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The new sections affect implements Texas Government Code,
§8§531.0055, 531.021, and 531.0931; and Texas Human Re-
sources Code, §161.021 and §32.021.

$48.1301.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) AFC--Adult foster care. Services provided in a 24-hour
living arrangement in an adult foster care home for persons who, be-
cause of physical, mental or emotional limitations, are unable to con-
tinue to function independently in their own homes.

(2) Applicant--A Texas resident interested in receiving a
community care service or program.

(3) Case manager--A DADS employee who is responsible
for case management activities.

(4) Community care service or program--Any of the fol-
lowing services and programs:

(A) AFC;
(B) DAHS;
C) ERS;

(D) FC;

(E) the HDM Program;
(F) the IH/FSP;

(G) the RC Program; and
(H) the SSPD Program.

(5) Community care interest list--A list containing the
names of applicants who are interested in receiving a community care
service or program.

(6) DADS--The Department of Aging and Disability Ser-

vices.

(7) DADS region--One of eleven regions of Texas that pro-
vide access to and support for DADS services.

(8) DAHS--Day activity and health services. Services de-
scribed in Chapter 98, Subchapter H of this title (relating to Day Ac-
tivity and Health Services (DAHS) Contractual Requirements) that are
designed to meet the needs of an adult in a licensed adult day care fa-

cility.

(9) ERS--Emergency response services.  Services de-
scribed in Chapter 52 of this title (relating to Contracting to Provide
Emergency Response Services) that provide electronic monitoring for
functionally impaired adults who live alone or who are functionally
isolated in the community.

(10) FC services--Family care services. In-home attendant
services described in Chapter 47 of this title (relating to Contracting to
Provide Primary Home Care Services) provided to adults.

(11) Former military member--A person who served in the
United States Army, Navy, Air Force, Marine Corps, or Coast Guard:

(A) who declared and maintained Texas as the person's
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and
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(B) who was killed in action or died while in service, or
whose active duty otherwise ended.

(12) HDM Program--Home Delivered Meals Program.
The program described in Chapter 55 of this title (relating to Contract-
ing to Provide Home-Delivered Meals) in which a provider agency

(1) for a request to add an applicant's name to the interest
list made in accordance with subsection (b) of this section, the date of

the request; or

(2) for a request to add an applicant's name to the interest
list made in accordance with subsection (c¢)(2) of this section, the date

delivers meals to an individual.

(13) IH/FSP--In-Home and Family Support Program. The
program described in Subchapter F of this chapter (relating to In-Home
and Family Support Program) that provides direct grant benefits to an

of the original request made in accordance with subsection (b) of this
section.

(e) DADS removes an applicant's name from a community
care interest list if:

individual with physical disabilities who is four years of age or older
and the individual's family to purchase disability-related services that
help the individual remain living at home.

(14) Military member--A member of the United States mil-
itary serving in the Army, Navy, Air Force, Marine Corps, or Coast
Guard on active duty who has declared and maintains Texas as the
member's state of legal residence in the manner provided by the ap-
plicable military branch.

(15) Military family member--A person who is the spouse
or child (regardless of age) of:

(A) a military member; or

(B) a former military member.

(16) RC Program--Residential Care Program. A program
that provides the services described in §46.41 of this title (relating to
Required Services) in a licensed assisted living facility.

(17) Responsible party--A person who is:

(A) an applicant's parent or legal guardian; or

(B) anyone an adult applicant designates as the appli-
cant's representative with regard to a matter described in this subchap-

(1) the applicant or responsible party requests that the ap-
plicant's name be removed from the interest list;

(2) the applicant moves out of Texas, unless the applicant
is a military family member living outside of Texas:

(A) while the military member is on active duty; or

(B) for less than one year after the former military mem-
ber's active duty ends;

(3) the applicant is a military family member living outside
of Texas for more than one year after the former military member's

active duty ends;

(4) the applicant or responsible party declines an offer
of a community care service or program when contacted by DADS,
as described in §48.1303 of this subchapter (relating to Enrollment)
or §48.2702 of this chapter (relating to Eligibility Determination
Process), unless the applicant is a military family member living
outside of Texas:

(A) while the military member is on active duty; or

(B) for less than one year after the former military mem-
ber's active duty ends;

ter.

(18) SSPD Program--Special Services to Persons with Dis-
abilities Program. The program described in Chapter 58 of this title
(relating to Contracting to Provide Special Services to Persons with
Disabilities) designed to assist a person:

(A) develop the skills needed to remain in the commu-

(5) the applicant is deceased; or

(6) DADS denies an applicant's eligibility for the commu-
nity care service or program and the applicant has had an opportunity
to exercise the applicant's right to appeal the decision in accordance
with §48.2710 of this chapter (relating to Right to Appeal) or §48.3903
of this chapter (relating to Denial, Reduction, and Termination of Ben-

nity, living as independently as possible; and

(B) achieve habilitative or re-habilitative goals.

$48.1302. Community Care Interest Lists.

(a) DADS maintains, for each DADS region, a community

efits) and did not appeal the decision, or appealed and did not prevail.

(f) If DADS removes an applicant's name from a community
care interest list in accordance with subsection (e)(1) - (4) of this sec-
tion and, within 90 calendar days after the name was removed, DADS
receives an oral or written request from a person to reinstate the appli-

care interest list for each community care service or program.

(b) A person may request in person, by telephone, or in writing
that DADS add an applicant's name to a community care interest list.

cant's name on the interest list, DADS:

(1) reinstates the applicant's name to the interest list with
an interest list request date described in subsection (d)(1) or (2) of this

The person making the request must provide a Texas address for the

section; and

applicant.

(c) DADS adds an applicant's name to a community care in-

(2) notifies the applicant in writing that the applicant's
name has been reinstated to the interest list in accordance with para-

terest list if:

(1) arequest is made in accordance with subsection (b) of
this section; or

(2) an applicant's name is on the interest list for a DADS
region and the applicant or a responsible party notifies DADS that the
applicant has moved to another DADS region and requests that the
applicant's name be added to the interest list for the DADS region to
which the applicant has moved.

(d) DADS adds an applicant's name to a community care in-
terest list with an interest list request date as follows:

graph (1) of this subsection.

(g) If DADS removes an applicant's name from a community
care interest list in accordance with subsection (¢)(1) - (4) of this section
and, more than 90 calendar days after the name was removed, DADS
receives an oral or written request from a person to reinstate the appli-
cant's name on the interest list, DADS:

(1) adds the applicant's name to the interest list with an in-
terest list request date of:

(A) the date DADS receives the oral or written request;
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(B) Dbecause of extenuating circumstances as deter-
mined by DADS, the original request date described in subsection
(d)(1) or (2) of this section; and

(2) notifies the applicant in writing that the applicant's
name has been added to the interest in accordance with paragraph (1)
of this subsection.

(h) If DADS removes an applicant's name from a community
care interest list in accordance with subsection (e)(6) of this section and
DADS subsequently receives an oral or written request from a person
to reinstate the applicant's name on the interest list, DADS:

(1) adds the applicant's name to the interest list with an in-
terest list request date of the date DADS receives the oral or written

request; and

(2) notifies the applicant in writing that the applicant's
name has been added to the interest list in accordance with paragraph
(1) of this subsection.
§48.1303.  Enrollment.

(a) This section does not apply to the IH/FSP. Enrollment in the
IH/FSP is governed by §48.2702 of this chapter (relating to Eligibility
Determination Process).

(b) When a community care service or program becomes
available in a DADS region, DADS contacts the applicant whose
interest list request date, assigned in accordance with §48.1302(d) of
this subchapter (relating to Community Care Interest Lists), is earliest
on the community care interest list for the community care service or
program that is available, and offers the community care service or
program to the applicant.

(1) Ifthe applicant or responsible party declines the offer of
the community care service or program, DADS removes the applicant's
name from the interest list for the community care service or program,
as described in §48.1302(e)(4) of this subchapter.

(2) If the applicant or responsible party accepts the offer
of the community care service or program, a case manager contacts
the applicant to conduct an eligibility determination for the community
care service or program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,

2015.

TRD-201505890

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢

SUBCHAPTER D. PILOT PROJECT FOR
PERSONS WITH AIDS

40 TAC §§48.2301 - 48.2305

STATUTORY AUTHORITY

The repeals are proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of

services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The repeals implement Texas Government Code, §531.0055,
and Texas Human Resources Code, §161.021.

$48.2301.  Client Eligibility Criteria.

§48.2302.  Availability of Project Slots.

$48.2303. Right To Appeal.

§48.2304. Case Management Provider Standards for Participation.
$48.2305. Reimbursement.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505894

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢

SUBCHAPTER F. IN-HOME AND FAMILY
SUPPORT PROGRAM

40 TAC §48.2701

STATUTORY AUTHORITY

The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provision
of services by the health and human services agencies, in-
cluding DADS; and Texas Human Resources Code, §161.021,
which provides that the Aging and Disability Services Council
shall study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The amendments implement Texas Government Code,
§531.0055, and Texas Human Resources Code, §161.021.

$48.2701  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Adult--A person who is [An individual age] 18 years of
age or older.

(2) Applicant--A Texas resident interested in receiving
benefits through the IH/FSP. [Applicant/consumer—An individual whe
is determined to have a disability or disabilities as specified in the
Human Resources Code; Chapter 35; and whoe is either a memberof a
houschold o is Hvine §  Disability is defined as physi
. - hich:] & f y y Py
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[(A) s likely to continue indefinitely:]
B) results in substantial functional limitations in one
or more of the following areas of major life activity;}
it} receptive and expressive languages}
it} Jearning:}
ffiv)  mebility;}
v self-directions}
ftvit) economie self-sufficiency; and}
HE) reflects the person's need for eare; treatment; ser-

vices or support which are of lifelong or extended duration and are
individually planned and coordinated-}

(3) Calendar day--Any day, including weekends and holi-

days.

(4) Case manager--A DADS employee who is responsible
for case management activities for an individual, including eligibility
determination, enrollment, assessment and reassessment of the individ-
ual's need, service plan development, and intercession on the individ-

ineome tax return form- I the persen with the disability is a new house-
hold member by court order; and therefore would not have been consid-
ered a household member on the previeus year's IRS inceme tax return
form; he is considered a member of the household/family:}

HE) as an adult with a disability whe is applying fer
services on his own behalf, who lives alone or with others, and who files
an IRS inecome tax return under single status or files as married—filing

separately;}
adoptive, or surrogate parent(s) or legal guardian(s) appointed by the
court; or}

[(E) as foster care homes with a current DHS contract
to care for no more than four adults: Exeception: DHS-certified fos-
ter care homes which care for four or more minors that are under the
department's tempeorary or permanent managing conservatorship. The
definition of a household excludes intermediate eare facilities; skilled

(8) IH/FSP--In-Home and Family Support Program.

(9) IH/FSP interest list--A community care interest list,
maintained in accordance with §48.1302 of this chapter (relating to

ual's behalf.
(5) Disability--A physical impairment that:

(A) s likely to continue indefinitely;

(B) results in substantial functional limitations in one
or more of the following areas of major life activity as defined on the
Disabilities Screening Instrument:

(i) self-care;
(ii) receptive and expressive language;
(iii) _learning;
(iv) _mobility;

(v) _self-direction; or

(vi) _capacity for independent living; and

(C) reflects the person's need for treatment or services
that are lifelong or of extended duration.

(6) Disabilities Screening Instrument--A DADS form used
to determine the disability and the type and severity of functional lim-

Community Care Interest Lists) for the IH/FSP.

(10) Individual--A person receiving benefits through the
IH/FSP. Individual in this subchapter may also be referred to as a client
or a consumer.

(11) Legal guardian--A person appointed by a court to
make decisions and act on behalf of an individual.

4 Informant—An individual whe is assisting an adult ap-
plicant/consumer in applying for IH/ESP services:}

[(5) Living independently--An adult with a developmental
disability whe lives alone or lives with others whe file the IRS personal

(12) [€6)] Responsible party--A person [An individual]
who is [either]:

(A) an applicant's or individual's [the eonsumer's] nat-
ural or surrogate parent or legal guardian [appeinted by the eourt and
whe is applying en behalf of the eonsumer]; or

(B) anyone an adult applicant or individual designates
as the applicant's or individual's representative with regard to a matter

itations experienced by an applicant or individual.

(7) [)] Household--Includes: [Heusehold/family—Ex-
cept as specified in subparagraph (E) of this definition, one or more |

(A) the following people listed on an applicant's [the]
Internal Revenue Service (IRS) income tax return [ferm]:

(i) _the applicant;

(ii) [A)] the spouse of the applicant if they file
jointly[; in the ease of spouses]; and

(iii) all dependents; or

(B) the following people listed on the applicant's par-
ent's or legal guardian's IRS income tax return:

(i) _the applicant;
(ii) the parent or legal guardian of the applicant; and

(iii) all dependents.

described in this subchapter [18 years or elder whe is applying for ser-
vices on his own behalf An applicant whe is 18 years or older; whe
is unable to apply beeause of physteal limitations; may designate a re-
spenstblepaﬁyteassasthmmtheapphe&ﬁeﬂpmeess however; the

adult applicant must sign the application form- If the applicant signs
with an '2G" he must have two witnesses].

(13) Service Plan--A plan, documented on a DADS form,
that includes DADS-approved items or services that will meet an indi-
vidual's care needs in a community-based setting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505892
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Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

3 . .
40 TAC §48.2702
STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The repeal implements Texas Government Code, §531.0055,
and Texas Human Resources Code, §161.021.

$§48.2702.  Application.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505895

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢
40 TAC §48.2702
STATUTORY AUTHORITY

The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The new section implements Texas Government Code,
§531.0055, and Texas Human Resources Code, §161.021.

§48.2702.  Eligibility Determination Process.

(a) When an opening in the IH/FSP becomes available in a
DADS region, DADS contacts the applicant whose interest list request
date, assigned in accordance with §48.1302(d) of this chapter (relating
to Community Care Interest Lists), is earliest on the region's IH/FSP
interest list and offers the IH/FSP to the applicant.

(1) If the applicant or responsible party declines the offer
of the IH/FSP, DADS removes the applicant's name from the region's
IH/FSP interest list, as described in §48.1302(e)(4) of this chapter.

(2) If the applicant or responsible party accepts the offer
of the IH/FSP, DADS contacts the applicant to conduct an initial in-
terview or to schedule an appointment for the initial interview. DADS
may conduct the initial interview with an applicant or responsible party
either by telephone or face-to-face.

(b) If DADS is unable to conduct the initial interview, as de-
scribed in subsection (a)(2) of this section, DADS sends the applicant
the DADS In-Home and Family Support Program Appointment Notice
form with the date, time, and location for the appointment.

(1) If the applicant, without prior notification, does not
keep two appointments scheduled in writing, the case manager sends
the applicant the DADS Notification of In-Home and Family Support
Program Benefits form to provide written notice that the applicant's
eligibility is denied unless the applicant contacts the IH/FSP office
within 12 calendar days after the date of the form to schedule an
appointment and keeps that appointment.

(2) The completed DADS Notification of In-Home and
Family Support Program Benefits form includes:

(A) the reason for the denial,
(B) the effective date of the denial; and

(C) the applicant's right to appeal in accordance with
§48.2710 of this subchapter (relating to Right to Appeal).

(c) IfDADS determines an applicant is eligible for the IH/FSP,
DADS notifies the applicant in writing using the DADS Notification of
In-Home and Family Support Program Benefits form.

(d) If DADS denies an applicant's eligibility for the IH/FSP,
DADS notifies the applicant in writing using the DADS Notification of
In-Home and Family Support Program Benefits form. The completed
form includes:

(1) the reason for the denial,;

(2) the effective date of the denial; and

(3) the applicant's right to appeal in accordance with
§48.2710 of this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505891

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢
SUBCHAPTER H. ELIGIBILITY

40 TAC §§48.2907, 48.2910, 48.2915
STATUTORY AUTHORITY
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The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Human Resources Code, §161.021,
which provides that the Aging and Disability Services Council
shall study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The amendments affect Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

$§48.2907.  Need.

(a) DADS uses the DADS Needs Assessment Questlonnalre
and Task/Hour Guide form [Fhe client needs assessment
is used] to determine an applicant's or individual's functional need and
unmet need for: [CCAD serviees:]

(1) community attendant services;

(2) family care services;

(3) Primary Home Care Program;

(4) Home Delivered Meals Program;

(5) adult foster care;

(6) Residential Care Program;

(7) emergency response services; and

(8) Special Services to Persons with Disabilities Program.

(b) To be eligible for a service or program described in
subsection (a) of this section, an applicant or individual must have a
[Regardless of a elient's] functional need and an unmet need for the
program or service [eligibility as determined by his seore on the elient
needs assessment questionnaire; he receives CCAD services only if he
has an unmet need for those services].

$48.2910.  Service Availability.

Some services and programs described in this chapter are not available
in all [eertain] geographic areas of Texas. [the state. If the provider
ageney in an eligible elient's area is operating at eapaeity; the elient may
not be able to receive a serviece at the time he is determined eligible:
I this event; the easeworker puts the elient's name on a waiting list
Waiting lists are kept in order according to the score on the client needs

ification ]

$§48.2915.  Day Activity and Health Services.

To be eligible for day activity and health services (DAHS), an applicant
or client [applicant/elient] must:

(1) be Medicaid eligible or meet the income and resource
guidelines established [by the department] in §§48.2902, 48.2903,
48.2922, and 48.2923 of this chapter [title] (relating to Income and
Income FEligibles; Determination of Countable Income; Resource
Limits; and Countable Resources);

(2) have an unmet need for DAHS as determined by DADS
[meet the minimum functional need eriteria as set by the department

The department uses a standardized assessment instrament to measure
the client's ability to perform activities of daily living. This yields a
score; which is a measure of the client's level of functional need: The
department sets the minimum required seere for a elient to be eligi-
continte to receive services until the department assesses the elient's
level of functional need];

(3) while receiving DAHS, not receive a service that
is identified as being mutually exclusive to DAHS in the Mutually
Exclusive Services table in Appendix XX of the Case Manager
Community Care for Aged and Disabled Handbook available at
www.dads.state.tx.us;

(4) [)] have a chronic medical diagnosis[; a related
funetional disability;] and physician's orders for DAHS on the DADS
Day Acthlty and Health Serv1ces (DAHS) Phys101ans Orders form

(5) [#)] have one or more functional limitations and the
potential for receiving therapeutic benefit from DAHS as determined
by DADS review of the Day Activity and Health Services (DAHS)
Health Assessment/Individual Service Plan form completed in accor-
dance with §98.203 of this title (relating to Written Referrals for Ser-
vices) or §98.204 of this title (relating to DAHS Facility-Initiated Re-
ferrals). ef%hefeﬂeﬂﬂgperseﬂaleafeeﬁes%efaﬁ%&eﬂeeds%h&teaﬂbe
stabilized; maintained; or improved by participation in DAHS:]|

HA) Bathing;, dressing, and grooming. The apph-
skin eare-}

need help with transferring from chair or commode or walking abeut}
wmusmgabedpa&ﬂ%m&kefeemmede emptying a catheter or
ostomy bag; or managing incontinence of bowel or bladder. The ap-
pkeaﬂt%eheﬂtmayfequﬁepeﬂne&le&reerbewelerbladder%&mg—]

tfor example; gastrie; NG tube; feeding pump) or help with eating-}
[(E) Fluid intake. The applicant/client may nced assis-
HH Nautrition- The applicant/client may need therapeu-
tie diet or texture modification for treatment or control of an existing
HGS) Medication. The applicant/client may require su-
pervision or administration of ordered medieations or injectables
HH) Treatments: The applicant/client may require
[(i) routine or frequent care for indwelling catheter;]
(i) measurement of weight related to monitoring a
speeifie eondition;]
féﬁ) assistanee or supervision of ostomy eare based

{(n& taking and recording of vital signs to monitor
an existing condition or medications being administered:]
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[(v) periodic testing of blood or urine for sugar/ace-
tone content or both:}
of lotions, observations, assessment, or treatment of skin conditions
based on physician's orders for prevention and healing decubiti and
chronie skin conditions; and}

ffvii) applieation of sterile dressings and elastie
stoekings and bandages]}

mebehaﬁefalpfeblemsthateaﬂbemaﬂagedby&emtystaﬂi}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505893

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢
40 TAC §48.2931
STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The repeal affects Texas Government Code, §531.0055 and
§531.021, and Texas Human Resources Code, §161.021 and
§32.021.

§48.2931.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Respite Care.

Filed with the Office of the Secretary of State on December 22,
2015.
TRD-201505896

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢

SUBCHAPTER J. COMMUNITY BASED
ALTERNATIVES (CBA) PROGRAM

40 TAC §§48.6001 - 48.6003, 48.6005 - 48.6011, 48.6015,
48.6020 - 48.6024, 48.6026, 48.6028, 48.6030 - 48.6032,
48.6040, 48.6050, 48.6052, 48.6054, 48.6056, 48.6058,
48.6060, 48.6062, 48.6066, 48.6068, 48.6070, 48.6072,
48.6074, 48.6076, 48.6078, 48.6080, 48.6082, 48.6084 -
48.6086, 48.6088, 48.6090, 48.6092, 48.6094, 48.6096,
48.6098, 48.6100, 48.6102, 48.6104, 48.6106, 48.6108 -
48.6110, 48.6112, 48.6114

STATUTORY AUTHORITY

The repeals are proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The repeals affect Texas Government Code, §531.0055 and
§531.021, and Texas Human Resources Code, §161.021 and
§32.021.

$§48.6001. Introduction.

$§48.6002. Community Based Alternatives (CBA) Definitions.
$48.6003.  Eligibility Criteria.

$§48.6005.  Level-of-Care/Medical Necessity Determinations.
$48.6006.  Individual Service Plan.

$48.6007.  Financial Eligibility Criteria.

$48.6008.  Spousal Impoverishment Provisions.

$48.6009. Calculation of Client Copayment.

$§48.6010. Individual's Right To Appeal.

$§48.6011.  Provider Claims Payment.

§48.6015. Calculation of Room and Board Amounts.

§48.6020. Pre-Enrollment Home Health Assessment.

§48.6021. Delay of Pre-Enrollment Home Health Assessment.
$§48.6022.  Community Based Alternatives Annual Reassessment.
$48.6023.  Routine Service Plan Changes.

$48.6024.  Changes to Personal Assistance Services.

$48.6026. Home and Community Support Services Agency (HCSSA)
Qualifications.

$48.6028.  Provisional Contracts--Home and Community Support
Services Agencies.

$48.6030.  Current Contractors--Home and Community Support Ser-
vices Agencies.
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$48.6031.  Emergency Response Services Program.

$§48.6032.  Adult Foster Care General Contracting Requirements.
$§48.6040.  Registered Nurse (RN) Delegation of Nursing Tasks.
§48.6050.  Service Array for Home and Community Support Services
(HCSS).

$§48.6052.  Cost-Effective Purchases of Adaptive Aids.

$48.6054.  Time Frames for Adaptive Aids Costing Less Than 3500.
$§48.6056. Time Frames for Adaptive Aids Costing $500 or More.
$§48.6058.  Cost-Effective Purchases of Medical Supplies.

$48.6060. Time Frames for Medical Supplies.

$§48.60062.  Time Frames for Emergency Purchases of Medical Sup-
plies.

$§48.6066. Freight Charges for Medical Supplies and Adaptive Aids.
$§48.6068.  Cost-Effective Purchases of Minor Home Modifications.
$48.6070. Time Frames for Minor Home Modifications Costing

31,000 or More.

$§48.6072.  Time Frames for Minor Home Modifications Costing Less
Than $1,000.

§48.6074.  Landlord Approval for Minor Home Modifications.
$§48.6076.  Accountability for Minor Home Modifications.
$48.6078.  Billable Units.

$48.6080. Non-Billable Time and Activities.

$§48.6082.  Mutually Exclusive Services.

$48.6084.  Service Limits and Claim Limits.

$§48.6085.  Exception to Service Limit.

$§48.6086.  Claims and Service Delivery Records.

§48.6088.  Required Documentation for Service Delivery.
$§48.6090.  Fiscal Monitoring and Recoupment.

$48.6092.  Initiation of Community Based Alternatives (CBA) Home
and Community Support Services Agency.

§48.6094.  Delay of Community Based Alternatives (CBA) Home and
Community Support Services (HCSS) Initiation.

$48.6096.  Service Breaks.

§48.6098.  Circumstances Requiring Termination of CBA Services
with Advance Notice.

$§48.6100. Circumstances Requiring Termination of Services and
Medicaid Eligibility Without Advance Notice.

$48.6102.  Circumstances Which May Result in Termination of Ser-
vices and Require Advance Notice.

$48.6104. Crisis Intervention Requiring Immediate Suspension or
Reduction of Services Without Advance Notice.

$§48.6106. Immediate Suspension with Advance Notice.

$48.6108. Sanctions.

$§48.6109. Denial of a CBA Program Service.
$48.6110.  Reduction of a CBA Program Service.
$§48.6112.  Personal Assistance Services, Adaptive Aids, Medical

Supplies, or Nursing Provided Outside the HCSSA Contracted Service
Delivery Area.

$48.6114. HCSSA Transfer to a Different Contracted Service Deliv-
ery Area.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.

TRD-201505897

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501

¢ ¢ ¢

CHAPTER 90. INTERMEDIATE CARE
FACILITIES FOR INDIVIDUALS WITH AN
INTELLECTUAL DISABILITY OR RELATED
CONDITIONS

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), an amendment to §90.3 and new §90.44, in
Chapter 90, Intermediate Care Facilities for Individuals with an
Intellectual Disability or Related Conditions.

BACKGROUND AND PURPOSE

The purpose of the amendment and new section is to implement
House Bill 2789 of the 84th Legislature, Regular Session, 2015,
which added new §161.088 to the Human Resources Code. The
proposal requires an intermediate care facility for individuals with
an intellectual disability or related conditions (ICF/IID) to ensure
that an employee who is hired on or after May 1, 2016, completes
trauma-informed care training before working directly with a res-
ident. The proposal provides that an employee works directly
with a resident if the employee serves on a resident's interdisci-
plinary team or otherwise works with a resident to implement the
resident's individual program plan. The proposal also updates
the definition for "facility" and adds a definition for "individual pro-
gram plan."

SECTION-BY-SECTION SUMMARY

The proposed amendment to §90.3 updates the definition of "fa-
cility" to clarify that in Chapter 90, Subchapters C, D and F, the
term includes a program provider that must comply with those
subchapters in accordance with 40 TAC §9.212. The proposed
amendment also adds a definition for "individual program plan,"
a term used in proposed new §90.44.

The proposed new §90.44 requires an ICF/IID to ensure that
an employee who is hired on or after May 1, 2016, completes
trauma-informed care training before working directly with a res-
ident. The proposal provides that an employee works directly
with a resident if the employee serves on a resident's interdisci-
plinary team or otherwise works with a resident to implement the
resident's individual program plan.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for each year of the first five years the proposed amendment and
new section are in effect, there are no foreseeable implications
relating to costs or revenues of state and local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendment and new
section may have an adverse economic effect on small busi-
nesses and micro-businesses, as providers may incur costs be-
cause new employees who work directly with the residents must
take the training before working with the residents. DADS is un-
able to estimate the costs associated with these activities, but it
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is expected to be minimal because the training will be provided
by DADS and will be computer-based.

DADS estimates that the number of small businesses and micro-
businesses subject to the proposed amendment and new sec-
tion is less than 102. This estimate is based on DADS records,
which indicate that 102 entities that have licenses to operate an
ICF/IID are formed for the purpose of making a profit, one of the
requirements for being a small or micro-business. DADS does
not have data regarding the number of employees and gross re-
ceipts to determine what percentage of these entities meet the
definition of a small business or micro-business. DADS is unable
to estimate the projected economic impact on small businesses
and micro-businesses.

No alternatives were considered because the training is required
by statute.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, DADS Assistant Commissioner for Regula-
tory Services, has determined that, for each year of the first five
years the amendment and new section are in effect, the pub-
lic benefit expected as a result of enforcing the amendment and
new section is that specialized training will protect the health and
safety of ICF/IID residents.

Ms. Henderson anticipates that there will be an economic cost
to persons who are required to comply with the amendment and
new section. DADS is unable to estimate the economic cost to
persons who are required to comply with the amendment and
new section, but it is expected to be minimal because the training
will be provided by DADS and will be computer-based

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Crystal Beard at (512) 438-2264 in DADS Regulatory Ser-
vices. Written comments on the proposal may be submitted to
Texas Register Liaison, Legal Services-15R08, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R08" in
the subject line.

SUBCHAPTER A. INTRODUCTION
40 TAC §90.3
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-

ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The amendment affects Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

$90.3.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise. In-
dividual subchapters may have definitions that are specific to the sub-
chapter.

(1) Addition--The addition of floor space to a facility.
(2) Administrator--The administrator of a facility.

(3) Administration of medication--Removing a unit or dose
of medication from a previously dispensed, properly labeled container;
verifying the medication with the medication order; giving the proper
medication in the proper dosage to the proper resident at the proper
time by the proper administration route; and recording the time of ad-
ministration and dosage administered.

(4) Advanced practice nurse--A person licensed to prac-
tice professional nursing in accordance with Texas Occupations Code,
Chapter 301, and authorized by the Texas Board of Nursing to practice
as an advanced practice nurse.

(5) Applicant--A person applying for a license under Texas
Health and Safety Code, Chapter 252.

(6) APA--The Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001.

(7) Attendant personnel--All persons who are responsible
for direct and non-nursing services to residents of a facility. (Nonatten-
dant personnel are all persons who are not responsible for direct per-
sonal services to residents.) Attendant personnel come within the cate-
gories of: administration, dietitians, medical records, activities, house-
keeping, laundry, and maintenance.

(8) Behavioral emergency--A situation in which severely
aggressive, destructive, violent, or self-injurious behavior exhibited by
a resident:

(A) poses a substantial risk of imminent probable death
of, or substantial bodily harm to, the resident or others;

(B) has not abated in response to attempted preventive
de-escalatory or redirection techniques;

(C) isnotaddressed in a behavior therapy program; and

(D) does not occur during a medical or dental proce-
dure.

(9) Care and treatment--Services required to maximize res-
ident independence, personal choice, participation, health, self-care,
psychosocial functioning and provide reasonable safety, all consistent
with the preferences of the resident.
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(10) Centers for Medicare and Medicaid Services (CMS)-
-The federal agency that provides funding and oversight for the Medi-
care and Medicaid programs. CMS was formerly known as the Health
Care Financing Administration (HCFA).

(11) Change of ownership--A change of 50 percent or more
in the ownership of the business organization that is licensed to operate
the facility, or a change in the federal taxpayer identification number.

(12) Controlled substance--A drug, substance, or immedi-
ate precursor as defined in the Texas Controlled Substance Act, Health
and Safety Code, Chapter 481, as amended, or the Federal Controlled
Substance Act of 1970, Public Law 91-513, as amended.

(13) Controlling person of an applicant, license holder, or
facility--A person who, acting alone or with others, has the ability to
directly or indirectly influence or direct the management, expenditure
of money, or policies of an applicant or license holder or of a facility
owned by an applicant or license holder.

(A) The term includes:

(i) a person who owns at least 5 percent interest in
the applicant or license holder;

(it) a spouse of the applicant or license holder;

(iii) an officer or director, if the applicant or license
holder is a corporation;

(iv) a partner, if the applicant or license holder is a
partnership;

(v) atrustee or trust manager, if the applicant or li-
cense holder is a trust;

(vi) aperson that operates or contracts with others to
operate the facility;

(vii) a person who, because of a personal, familial,
or other relationship is in a position of actual control or authority over
the facility, without regard to whether the person is formally named as
an owner, manager, director, officer, provider, consultant, contractor,
or employee of the facility; and

(viii) a person who would be a controlling person of
an entity described in clauses (i) - (vii) of this subparagraph, if that
entity were the applicant or license holder.

(B) The term does not include an employee, lender, se-
cured creditor, or other person who does not exercise formal or actual
influence or control over the operation of a facility.

(14) DADS--The Department of Aging and Disability Ser-
vices.

(15) Dangerous drug--Any drug as defined in the Texas
Dangerous Drug Act, Health and Safety Code, Chapter 483.

(16) Department--The Department of Aging and Disability
Services.

(17) Designee--A state agency or entity with which DADS
contracts to perform specific, identified duties related to the fulfillment
of a responsibility prescribed by this chapter.

(18) Drug (also referred to as medication)--A drug is:

(A) any substance recognized as a drug in the official
United States Pharmacopeia, official Homeopathic Pharmacopeia of
the United States, or official National Formulary, or any supplement
to any of them;

(B) any substance intended for use in the diagnosis,
cure, mitigation, treatment, or prevention of disease in man;

(C) any substance (other than food) intended to affect
the structure or any function of the human body; and

(D) any substance intended for use as a component of
any substance specified in subparagraphs (A) - (C) of this paragraph.
It does not include devices or their components, parts, or accessories.

(19) Establishment--A place of business or a place where
business is conducted which includes staff, fixtures, and property.

(20) Facility--A facility serving persons with an intellec-
tual disability or related conditions licensed under this chapter as de-
scribed in §90.2 of this chapter (relating to Scope) and required to be
licensed under the Health and Safety Code, Chapter 252, or the en-
tity that operates such a facility; or, in Subchapters C, D, and F of this
chapter, a program provider that must comply with those subchapters in
accordance with §9.212 of this title (relating to Non-licensed Providers
Meeting Licensure Standards).

(21) Governmental unit--A state or a political subdivision
of the state, including a county or municipality.

(22) Health care professional--A person licensed, certified,
or otherwise authorized to administer health care, for profit or other-
wise. The term includes a physician, licensed nurse, physician assis-
tant, podiatrist, dentist, physical therapist, speech therapist, and occu-
pational therapist.

(23) Hearing--A contested case hearing held in accordance
with the Administrative Procedure Act, Government Code, Chapter
2001, and the formal hearing procedures in 1 TAC Chapter 357, Sub-
chapter 1.

(24) Immediate and serious threat--A situation in which
there is a high probability that serious harm or injury to residents could
occur at any time or has already occurred and may occur again if resi-
dents are not protected effectively from the harm or if the threat is not
removed.

(25) Immediate jeopardy to health and safety--A situation
in which immediate corrective action is necessary because the facility's
noncompliance with one or more requirements has caused, or is likely
to cause, serious injury, harm, impairment, or death to a resident re-
ceiving care in the facility.

(26) Incident--An unusual or abnormal event or occurrence
in, at, or affecting the facility or the residents of the facility.

(27) Inspection--Any on-site visit to or survey of a facility
by DADS for the purpose of inspection of care, licensing, monitoring,
complaint investigation, architectural review, or similar purpose.

(28) IPP--Individual program plan. A plan developed by
the interdisciplinary team of a facility resident that identifies the res-
ident's training, treatment, and habilitation needs, and describes pro-
grams and services to meet those needs.

(29) [2®)] Large facility--Facilities with 17 or more resi-
dent beds.

(30) [29] Legal guardian--A person who is appointed
guardian under §693 of the Probate Code.

(B1) [B9)] Legally authorized representative--A person
authorized by law to act on behalf of a person with regard to a matter
described in this chapter, and may include a parent, guardian, or
managing conservator of a minor, or the guardian of an adult.
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(32) [B1H)] License--Approval from DADS to establish or
operate a facility.

(33) [2)] License holder--A person who holds a license
to operate a facility.

(34) [3)] Licensed nurse--A licensed vocational nurse,
registered nurse, or advanced practice nurse.

(35) [B4)] Life Safety Code (also referred to as the Code
or NFPA 101)--The Code for Safety to Life from Fire in Buildings and
Structures, Standard 101, of the National Fire Protection Association
(NFPA).

(36) [35)] Life safety features--Fire safety components re-
quired by the Life Safety Code such as building construction, fire alarm
systems, smoke detection systems, interior finishes, sizes and thick-
nesses of doors, exits, emergency electrical systems, sprinkler systems,
etc.

(37) [636)] Local authorities--A local health authority, fire
marshal, building inspector, etc., who may be authorized by state law,
county order, or municipal ordinance to perform certain inspections or
certifications.

(38) [BD] Local health authority--The physician having
local jurisdiction to administer state and local laws or ordinances relat-
ing to public health, as described in the Texas Health and Safety Code,
§§121.021 - 121.025.

(39) [8)] LVN--Licensed vocational nurse. A person li-
censed to practice vocational nursing in accordance with Texas Occu-
pations Code, Chapter 301.

(40) [B9]Management services--Services provided under
contract between the owner of a facility and a person to provide for the
operation of a facility, including administration, staffing, maintenance,
or delivery of resident services. Management services shall not include
contracts solely for maintenance, laundry, or food services.

(41) [49)] Metered dose inhaler--A device that delivers a
measured amount of medication as a mist that can be inhaled.

(42) [4D)] Oral medication--Medication administered by
way or through the mouth and does not include sublingual or buccal.

(43) [(42)] Person--An individual, firm, partnership, cor-
poration, association, or joint stock company, and any legal successor
of those entities.

(44) [(43)] Personal hold--

(A) A manual method, except for physical guidance or
prompting of brief duration, used to restrict:

(i) free movement or normal functioning of all or a
portion of a resident's body; or

(i) normal access by a resident to a portion of the
resident's body.

(B) Physical guidance or prompting of brief duration
becomes a restraint if the resident resists the guidance or prompting.

(45) [(44] Qualified mental retardation professional
(QMRP)--A person with at least a bachelor's degree who has at least
one year of experience working with persons with an intellectual
disability or related conditions.

(46) [45)] Quality-of-care monitor--A registered nurse,

long-term care, and evaluation of resident care and functions indepen-
dently of DADS Regulatory Services Division.

(47) [€46)] Registered nurse--A person licensed to prac-
tice professional nursing in accordance with Texas Occupations Code,
Chapter 301.

(48) [(4D] Remodeling--The construction, removal, or re-
location of walls and partitions, or construction of foundations, floors,
or ceiling-roof assemblies, including expanding of safety systems (i.e.,
sprinkler systems, fire alarm systems), that will change the existing
plan and use areas of the facility.

(49) [€48)] Renovation--The restoration to a former better
state by cleaning, repairing, or rebuilding, e.g., routine maintenance,
repairs, equipment replacement, painting.

(50) [49)] Restraint--A manual method, or a physical or
mechanical device, material, or equipment attached or adjacent to the
resident's body that the resident cannot remove easily, that restricts
freedom of movement or normal access to the resident's body. This
term includes a personal hold.

(51) [€59)] Seclusion--The involuntary separation of a res-
ident away from other residents and the placement of the resident alone
in an area from which the resident is prevented from leaving.

(52) [(5D] Small facilities--Facilities with 16 or fewer res-
ident beds.

(53) [652)] Specialized staff--Personnel with expertise in
developmental disabilities.

(54) [653)] Standards--The minimum conditions, require-
ments, and criteria with which a facility will have to comply to be li-
censed under this chapter.

(55) [654)] Topical medication--Medication applied to the
skin but does not include medication administered in the eyes.

(56) [655)] Universal precautions--The use of barrier pre-
cautions by facility personnel to prevent direct contact with blood or
other body fluids that are visibly contaminated with blood.

(57) [€56)] Vaccine preventable diseases--The diseases in-
cluded in the most current recommendations of the Advisory Commit-
tee on Immunization Practices of the Centers for Disease Control and
Prevention.

(58) [59] Well-recognized church or religious denomina-
tion--An organization which has been granted a tax-exempt status as a
religious association from the state or federal government.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 18,
2015.
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pharmacist, or dietitian, employed by DADS, who is trained and ¢ ¢ ¢
experienced in long-term care regulations, standards of practice in
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SUBCHAPTER C. STANDARDS FOR
LICENSURE

40 TAC §90.44
STATUTORY AUTHORITY

The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The new section affects Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

$90.44.  Trauma-Informed Care Training.

A facility must ensure that an employee who is hired by a facility on
or after May 1, 2016, and whose duties will require the employee to
work directly with a resident completes trauma-informed care training
provided by DADS before the employee works directly with a resident.
For purposes of this section, "to work directly with a resident" means
to serve on a resident's interdisciplinary team or otherwise work with a
resident to implement the resident's individual program plan.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 18,
2015.
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Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-2264

¢ ¢ ¢
SUBCHAPTER H. ENFORCEMENT

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disabil-
ity Services (DADS), the repeal of §90.239 and new §90.239 in
Chapter 90, Intermediate Care Facilities for Persons with an In-
tellectual Disability or Related Conditions.

BACKGROUND AND PURPOSE

The purpose of the proposal is to set forth the notification re-
quirements an intermediate care facility for individuals with an
intellectual disability or related condition (ICF/IID) license holder
must comply with to voluntarily close a facility.

SECTION-BY-SECTION SUMMARY

The proposed repeal of §90.239 removes the current rule related
to notice requirements for a facility closure.

The proposed new §90.239 sets forth the notice requirements
with which an ICF/IID license holder must comply if voluntarily
or involuntarily closing a facility.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed new section and repeal are
in effect, enforcing or administering the new section and repeal
does not have foreseeable implications relating to costs or rev-
enues of state or local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed new section and repeal
will not have an adverse economic effect on small businesses or
micro-businesses because compliance with the new rules does
not require a license holder to incur a cost.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, Assistant Commissioner for Regulatory Ser-
vices, has determined that, for each year of the first five years
the new section and repeal are in effect, the public benefit ex-
pected as a result of enforcing the new section and repeal is that
the natification requirements that an ICF/IID license holder must
provide when closing a facility.

Ms. Henderson anticipates that there will not be an economic
cost to persons who are required to comply with the new section
and repeal. The new section and repeal will not affect a local
economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Crystal Beard at (512) 438-2264 in DADS Regulatory Ser-
vices. Written comments on the proposal may be mailed to
Texas Register Liaison, Legal Services-15R06, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R06" in
the subject line.

40 TAC §90.239
STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
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DADS; Texas Health and Safety Code, Chapter 252, which
authorizes DADS to license an ICF/IID; and Texas Human
Resources Code, §161.021, which provides that the Aging and
Disability Services Council shall study and make recommen-
dations to the HHSC executive commissioner and the DADS
commissioner regarding rules governing the delivery of services
to persons who are served or regulated by DADS.

The repeal implements Texas Government Code, §531.0055;
Texas Human Resources Code, §161.021; and Texas Health
and Safety Code, Chapter 252.

$§90.239.  Notification of Closure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.
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Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: February 7, 2016
For further information, please call: (512) 438-3501
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40 TAC §90.239
STATUTORY AUTHORITY

The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Health and Safety Code, Chapter 252, which
authorizes DADS to license an ICF/IID; and Texas Human
Resources Code, §161.021, which provides that the Aging and
Disability Services Council shall study and make recommen-
dations to the HHSC executive commissioner and the DADS
commissioner regarding rules governing the delivery of services
to persons who are served or regulated by DADS.

The new section implements Texas Government Code,
§531.0055; Texas Human Resources Code, §161.021; and
Texas Health and Safety Code, Chapter 252.

§90.239.  Notification of Closure.

(a) In this section, the terms "close" and "closure" refer to a
facility ceasing to operate. The terms do not include temporarily relo-
cating residents of a facility.

(b) Except as provided in subsection (c) of this section, if a
license holder intends to voluntarily close a facility, the license holder

(A) DADS; and
(B) aresident: and

(2) make reasonable efforts to send written notice of the
license holder's intent to close the facility, including the anticipated
date of closure to:

(A) aresident's legally authorized representative; or

(B) if the resident does not have a legally authorized
representative, the resident's nearest relative.

(c) If, for reasons beyond the license holder's control, the li-
cense holder cannot provide the notice required by subsection (b) of
this section at least 60 days before the license holder anticipates clos-
ing the facility, the license holder must state in the notice the reason
why a shorter time period is necessary.

(d) IfDADS requires a facility to close or the facility's closure
is in any other way involuntary, the license holder must, immediately
after becoming aware that the facility is closing:

(1) send written notice of the closure, including the antici-
pated date of closure, to:

(A) DADS, if DADS is not requiring the facility to

close; and

(B) aresident; and

(2) make reasonable efforts to send written notice of the
closure, including the anticipated date of closure to:

(A) aresident's legally authorized representative; or

(B) if the resident does not have a legally authorized
representative, the resident's nearest relative.

(e) A license holder must submit the license of a closing fa-
cility to DADS with the notice required by subsection (b)(1)(A) or
(d)(1)(A) of this section. If notice is not provided in accordance with
subsection (b)(1)(A) or (d)(1)(A) of this section because DADS is re-
quiring a facility to close, the license holder must submit the license to
DADS when the closure is final.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on December 22,
2015.
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