
TITLE 1. ADMINISTRATION 

PART 12. COMMISSION ON STATE 
EMERGENCY COMMUNICATIONS 

CHAPTER 253. PRACTICE AND PROCEDURE 
1 TAC §253.5 
The Commission on State Emergency Communications (CSEC) 
proposes new rule §253.5. 

BACKGROUND AND PURPOSE 

CSEC proposes new §253.5 (Title 1, Part 12, Chapter 253 of the 
Texas Administrative Code) relating to procedures for identifying 
contracts requiring enhanced contract or performance monitor-
ing. The new rule is proposed in accordance with Texas Govern-
ment Code §2261.253(c), which requires each state agency by 
rule to establish a procedure to identify contracts that require en-
hanced contract or performance monitoring. CSEC specifically 
excludes from the requirements of the rule any CSEC contract 
with a Regional Planning Commission or Regional Poison Con-
trol Center as these contracts are already subject to enhanced 
contract and performance monitoring. 

FISCAL NOTE 

Kelli Merriweather, CSEC's executive director, has determined 
that for each year of the first five years that §253.5 is adopted 
there will be no cost implications to the state or local govern-
ments as a result of enforcing or administering the adoption of 
§253.5. 

PUBLIC BENEFIT 

Ms. Merriweather has determined that for each year of the first 
five years the proposed new section is in effect, the public bene-
fits anticipated as a result of the rule adoption will be enhanced 
reporting requirements, increased transparency and increased 
accountability. 

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL 
RULES 

CSEC has determined that this proposal is not a "major environ-
mental rule" as defined by Government Code §2001.0225. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

CSEC has determined that this proposal does not directly affect 
a local economy and therefore has not drafted a local employ-
ment impact statement as would otherwise be required under 
Administrative Procedures Act §2001.022. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

In accordance with Government Code §2006.002(c), Ms. Merri-
weather has determined that there will be no adverse economic 
effect on small businesses or micro-businesses. Accordingly, 
CSEC has not prepared the economic impact statement or reg-
ulatory flexibility analysis that would otherwise be required. 

PUBLIC COMMENT 

Comments on the proposed rule may be submitted in writing to 
Christina Mullen, Commission on State Emergency Communica-
tions, 333 Guadalupe Street, Suite 2-212, Austin, Texas 78701-
3942 or by email to Christina.Mullen@csec.texas.gov. Com-
ments will be accepted for 30 days following publication of the 
proposal in the Texas Register. 

STATEMENT OF AUTHORITY 

The new section is proposed pursuant to Texas Government 
Code §2261.253 and Texas Health & Safety Code §771.051. No 
other statute, article, or code is affected by the proposal. 

CSEC certifies that proposed new §253.5 has been reviewed by 
legal counsel and found to be within the agency's legal authority 
to adopt. 

§253.5. Enhanced Contract and Performance Monitoring. 

(a) The Commission will conduct enhanced contract and/or 
performance monitoring for each Commission contract that: 

(1) has an expected total value in excess of $5 million; or 

(2) the Commission or its Executive Director requests en-
hanced monitoring based on risk assessment factors, including: 

(A) The impact of the contracted goods or services on 
essential Commission functions or programs; 

(B) Vendor experience with delivering the contracted 
goods or services; 

(C) Vendor performance on previous Commission con-
tracts; and 

(D) Vendor performance during the contract term. 

(b) Contracts identified for enhanced contract and/or perfor-
mance monitoring will be reported to the Commission at the first regu-
lar Commission meeting after the contract is executed. Thereafter, the 
Commission will be immediately notified of any unresolved or poten-
tial serious issue or risk arising with respect to an identified contract. 

(c) Identified contracts will be monitored in accordance with 
policies and procedures in the Commission's Contract Management 
Handbook. 

(d) This rule does not apply to a memorandum of understand-
ing, interagency contract, interlocal agreement, or a contract that has 
no cost to the Commission. This rule specifically does not apply to a 
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Commission contract with either a Regional Planning Commission or 
Regional Poison Control Center. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600647 
Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 305-6922 

TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
The Public Utility Commission of Texas (commission) proposes 
amendments to 16 TAC §§25.101, 25.174, and 25.192, relating 
to Certificates of Convenience and Necessity, Competitive Re-
newable Energy Zones, and Transmission Service Rates. The 
proposed amendments will implement SB 776, SB 933, and HB 
1535 of the 84th Legislature (R.S.), as well as make modifica-
tions to the Competitive Renewable Energy Zones rule. Project 
Number 45124 is assigned to this proceeding. 

Ms. Kristin Abbott, Economist, Competitive Markets Division, 
has determined that for each year of the first five-year period 
that the proposed amendments are in effect, municipally owned 
electric utilities (MOUs) and entities seeking interconnection of 
new tie lines may incur additional costs for proceedings before 
the commission. These costs to MOUs and DC tie applicants 
are required by the amendments to the statute. 

The public benefits expected as a result of adopting the pro-
posed amendments include providing regulatory direction 
regarding entities that are required to apply for a certificate 
of convenience and necessity, thus reducing expenses that 
are passed on to ratepayers. Additionally, by adopting these 
sections, the commission will conform its rules to changes in 
the statute. 

There will be no adverse economic effect on small businesses 
or micro-businesses as a result of enforcing these amendments. 
Therefore, no regulatory flexibility analysis is required. Concern-
ing economic costs to persons who are required to comply with 
the amendments as proposed, MOUs and entities seeking inter-
connection of new tie lines may incur additional costs for pro-
ceedings before the commission. 

Ms. Abbott has also determined that for each year of the first five 
years that the proposed amendments are in effect there should 
be no effect on any local economy, and therefore no local em-
ployment impact statement is required under the Administrative 
Procedure Act (APA), Texas Government Code §2001.022. 

The commission staff will conduct a public hearing on this rule-
making, if such a public hearing is requested pursuant to the 
APA, Texas Government Code §2001.029, at the commission's 
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on April 8, 2016. The re-
quest for a public hearing must be received by March 18, 2016. 

Initial comments on the proposed amendments may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas, 
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 
78711-3326, by March 28, 2016. Pursuant to 16 TAC §22.71(c), 
sixteen copies of such comments must be filed when submit-
ted. Reply comments may be submitted by April 11, 2016. Com-
ments should be organized in a manner consistent with the or-
ganization of the proposed rule(s). All comments should refer to 
Project Number 45124. 

SUBCHAPTER E. CERTIFICATION, 
LICENSING AND REGISTRATION 
16 TAC §25.101 
The amendment is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (West 2007 and 
Supp. 2015) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; PURA 
§35.009, which entitles an MOU to recover payments in lieu of 
ad valorem taxes; PURA §37.051, which requires certificates 
of convenience and necessity (CCNs) for MOUs or municipal 
power agencies constructing transmission facilities outside of 
their boundaries and for persons interconnecting tie line facili-
ties to the ERCOT transmission grid; PURA §37.058, which re-
quires CCNs for electric generating facilities of non-ERCOT util-
ities; and PURA §39.904, which authorizes the commission to 
designate competitive renewable energy zones. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 37.051, 37.058, and 39.904. 

§25.101. Certification Criteria. 
(a) Definitions. The following words and terms, when used 

in this section, shall have the following meanings unless the context 
clearly indicates otherwise: 

(1) - (3) (No change.) 

(4) Municipal Power Agency (MPA)--Agency or group 
created under Texas Utilities Code, Chapter 163 - Joint Powers 
Agencies. 

(5) Municipal Public Entity (MPE)--A municipally owned 
utility (MOU) or a municipal power agency. 

(6) [(4)] Prudent avoidance--The limiting of exposures to 
electric and magnetic fields that can be avoided with reasonable invest-
ments of money and effort. 

(7) Tie line--A facility to be interconnected to the Electric 
Reliability Council of Texas (ERCOT) transmission grid by a person, 
including an electric utility or MPE, that would enable additional power 
to be imported into or exported out of the ERCOT power grid. 

(b) Certificates of convenience and necessity for new service 
areas and facilities. Except for certificates granted under subsection (e) 
of this section, the commission may grant an application and issue a 
certificate only if it finds that the certificate is necessary for the service, 
accommodation, convenience, or safety of the public, and complies 
with the statutory requirements in the Public Utility Regulatory Act 
(PURA) §37.056. The commission may issue a certificate as applied 
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for, or refuse to issue it, or issue it for the construction of a portion 
of the contemplated system or facility or extension thereof, or for the 
partial exercise only of the right or privilege. The commission shall 
render a decision approving or denying an application for a certificate 
within one year of the date of filing of a complete application for such 
a certificate, unless good cause is shown for exceeding that period. A 
certificate, or certificate amendment, is required for the following: 

(1) Change in service area. Any certificate granted under 
this section shall not be construed to vest exclusive service or property 
rights in and to the area certificated. 

(A) (No change.) 

(B) Minor boundary changes or service area excep-
tions: Applications for minor boundary changes or service area 
exceptions shall be approved administratively within 45 days of the 
filing of the application provided that: 

(i) every utility [all utilities] whose certificated ser-
vice area is affected agrees [agree] to the change; 

(ii) - (iii) (No change.) 

(2) Generation facility. [New generating unit. A new elec-
tric generating unit constructed, owned, or operated by a bundled elec-
tric utility.] 

(A) In a proceeding involving the purchase of an exist-
ing electric generating facility by an electric utility that operates solely 
outside of ERCOT, the commission shall issue a final order on a certifi-
cate for the facility not later than the 181st day after the date a request 
for the certificate is filed with the commission under PURA §37.058(b). 

(B) In a proceeding involving a newly constructed gen-
erating facility by an electric utility that operates solely outside of ER-
COT, the commission shall issue a final order on a certificate for the 
facility not later than the 366th day after the date a request for the cer-
tificate is filed with the commission under PURA §37.058(b). 

(3) Electric [New electric] transmission line. All new elec-
tric transmission lines shall be reported to the commission in accor-
dance with §25.83 of this title (relating to Transmission Construction 
Reports). This reporting requirement is also applicable to new electric 
transmission lines to be constructed by an MPE seeking to directly or 
indirectly construct, install, or extend a transmission facility outside of 
its applicable boundaries. For an MOU, the applicable boundaries are 
the municipal boundaries of the municipality that owns the MOU. For 
an MPA, the applicable boundaries are the municipal boundaries of the 
public entities participating in the MPA. 

(A) Need: 

(i) Except as stated below, the following must be 
met for a transmission line in the ERCOT [Electric Reliability Council 
of Texas (ERCOT)] power region. The applicant must present an eco-
nomic cost-benefit study that includes an analysis that shows that the 
levelized ERCOT-wide annual production cost savings attributable to 
the proposed project are equal to or greater than the first-year annual 
revenue requirement of the proposed project of which the transmission 
line is a part. Indirect costs and benefits to the transmission system may 
be included in the cost-benefit study. The commission shall give great 
weight to such a study if it is conducted by the ERCOT independent 
system operator. [ERCOT. This requirement for an economic cost-ben-
efit study does not apply to an application filed pursuant to §25.174 
of this title (relating to Competitive Renewable Energy Zones) for a 
transmission line that is intended to serve a competitive renewable en-
ergy zone.] This requirement [also] does not apply to an application 
for a transmission line that is necessary to meet state or federal relia-
bility standards, including: a transmission line needed to interconnect 

a transmission service customer or end-use customer; or needed due 
to the requirements of any federal, state, county, or municipal govern-
ment body or agency for purposes including, but not limited to, high-
way transportation, airport construction, public safety, or air or water 
quality. 

(ii) (No change.) 

(B) - (D) (No change.) 

(4) Tie line. An application for a tie line must include a 
study of the tie line by the ERCOT independent system operator. If an 
independent system operator intends to conduct a study to evaluate a 
proposed tie line or intends to provide confidential information to an-
other entity to permit the study of a proposed tie line, the independent 
system operator shall file notice with the commission at least 45 days 
prior to the commencement of such a study or the provision of such in-
formation. This paragraph does not apply to a facility that is in service 
on December 31, 2014. 

(c) Projects or activities not requiring a certificate. A certifi-
cate, or certificate amendment, is not required for the following: 

(1) - (5) (No change.) 

(6) Upgrades to an existing transmission line by an MPE 
that do not require any additional land, right-of-way, easement, or other 
property not owned by the MOU; 

(7) The construction, installation, or extension of a trans-
mission facility by an MPE that is entirely located not more than 10 
miles outside of an MOU's certificated service area that occurs before 
September 1, 2021; or 

(8) A transmission facility by an MOU placed in service 
after September 1, 2015, that is developed to interconnect a new natural 
gas generation facility to the ERCOT transmission grid and for which, 
on or before January 1, 2015, an MOU was contractually obligated to 
purchase at least 190 megawatts of capacity. 

(d) - (h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600657 
Adriana Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-7223 

SUBCHAPTER H. ELECTRICAL PLANNING 
DIVISION 1. RENEWABLE ENERGY 
RESOURCES AND USE OF NATURAL GAS 
16 TAC §25.174 
The amendment is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (West 2007 and 
Supp. 2015) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; PURA 
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§35.009, which entitles an MOU to recover payments in lieu of 
ad valorem taxes; PURA §37.051, which requires certificates 
of convenience and necessity (CCNs) for MOUs or municipal 
power agencies constructing transmission facilities outside of 
their boundaries and for persons interconnecting tie line facili-
ties to the ERCOT transmission grid; PURA §37.058, which re-
quires CCNs for electric generating facilities of non-ERCOT util-
ities; and PURA §39.904, which authorizes the commission to 
designate competitive renewable energy zones. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 37.051, 37.058, and 39.904. 

§25.174. Competitive Renewable Energy Zones. 

(a) Competitive Renewable Energy Zone Transmission 
Projects. In considering an application for a certificate of convenience 
and necessity (CCN) or CCN amendment for the addition of a second 
345-kilovolt (kV) circuit on the Alibates-AJ Swope-Windmill-Ogal-
lala-Tule Canyon transmission line, the commission is not required 
to consider the factors under Public Utility Regulatory Act (PURA) 
§37.056(c)(1) and (2). 

(b) [(a)] Designation of Competitive Renewable Energy Zones 
[competitive renewable energy zones]. The designation of Compet-
itive Renewable Energy Zones (CREZs) pursuant to PURA [Public 
Utility Regulatory Act (PURA)] §39.904(g) shall be made through one 
or more contested-case proceedings initiated by commission staff, for 
which the commission shall establish a procedural schedule. The com-
mission shall consider the need for proceedings to determine CREZs 
in 2007 [and in subsequent years as deemed necessary by the commis-
sion]. 

(1) Commission staff shall initiate a contested case pro-
ceeding upon receiving the information required by paragraph (2) of 
this subsection. Any interested entity that participates in the contested 
case may nominate a region for CREZ designation. An entity may sub-
mit any evidence it deems appropriate in support of its nomination, but 
it shall include information prescribed in paragraph (2)(A) - (C) of this 
subsection. 

(2) By December 1, 2006, the Electric Reliability Council 
of Texas (ERCOT) shall provide to the commission a study of the wind 
energy production potential statewide, and of the transmission con-
straints that are most likely to limit the deliverability of electricity from 
wind energy resources. ERCOT shall consult with other regional trans-
mission organizations, independent organizations, independent system 
operators, or utilities in its analysis of regions of Texas outside the ER-
COT power region. At a minimum, the study submitted by ERCOT 
shall include: 

(A) a map and geographic descriptions of regions that 
can reasonably accommodate at least 1,000 megawatts (MW) of new 
wind-powered generation resources; 

(B) an estimate of the maximum generating capacity in 
MW that each zone can reasonably accommodate and an estimate of 
the zone's annual production potential; 

(C) a description of the improvements necessary to pro-
vide transmission service to the region, a preliminary estimate of the 
cost, and identification of the transmission service provider (TSP) or 
TSPs whose existing transmission facilities would be directly affected; 

(D) an analysis of any potential combinations of zones 
that, in ERCOT's estimation, would result in significantly greater effi-
ciency if developed together; and 

(E) the amount of generating capacity already in service 
in the zone, the amount not in service but for which interconnection 
agreements (IAs) have been executed, and the amount under study for. 

(3) The Texas Department of Parks and Wildlife may pro-
vide an analysis of wildlife habitat that may be affected by renewable 
energy development in any candidate zone, and may submit recom-
mendations for mitigating harmful impacts on wildlife and habitat. 

(4) In determining whether to designate an area as a CREZ 
and the number of CREZs to designate, the commission shall consider: 

(A) whether renewable energy resources and suitable 
land areas are sufficient to develop generating capacity from renew-
able energy technologies; 

(B) the level of financial commitment by generators; 
and 

(C) any other factors considered appropriate by the 
commission as provided by PURA, including, but not limited to, 
the estimated cost of constructing transmission capacity necessary 
to deliver to electric customers the electric output from renewable 
energy resources in the candidate zone, and the estimated benefits of 
renewable energy produced in the candidate zone. 

(5) The commission shall issue a final order within six 
months of the initiation by commission staff of a CREZ proceeding, 
unless it finds good cause to extend the deadline. For each new CREZ 
it orders, the commission shall specify: 

(A) the geographic extent of the CREZ; 

(B) major transmission improvements necessary to de-
liver to customers the energy generated by renewable resources in the 
CREZ, in a manner that is most beneficial and cost-effective to the cus-
tomers, including new and upgraded lines identified by voltage level 
and a general description of where any new lines will interconnect to 
the existing grid; 

(C) an estimate of the maximum generating capacity 
that the commission expects the transmission ordered for the CREZ 
to accommodate; and 

(D) any other requirement considered appropriate by 
the commission as provided by PURA. 

(6) The commission may direct a utility outside of ERCOT 
to file a plan for the development of a CREZ in or adjacent to its ser-
vice area. The plan shall include the maximum generating capacity that 
each potential CREZ can reasonably accommodate; identify the trans-
mission improvements needed to provide service to each CREZ; and 
include the cost of the improvements and a timetable for complying 
with all applicable federal transmission tariff requirements. 

(c) [(b)] Level of financial commitment by generators for des-
ignating a CREZ. 

(1) A renewable energy developer's existing renewable 
energy resources, and pending or signed IAs for planned renewable 
energy resources, leasing agreements with landowners in a proposed 
CREZ, and letters of credit representing dollars per MW of proposed 
renewable generation resources, posted with ERCOT, that the devel-
oper intends to install and the area of interest are examples of financial 
commitment by developers to a CREZ. The commission may also 
consider projects for which a TSP, ERCOT, or another independent 
system operator is conducting an interconnection study; and any other 
factors for which parties have provided evidence as indications of 
financial commitment. 
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(2) A non-utility entity's commitment to build and own 
transmission facilities dedicated to delivering the output of renewable 
energy resources in a proposed CREZ to the transmission system of a 
TSP in Texas or a deposit or payment to secure or fund the construction 
of such transmission facilities by an electric utility or a transmission 
utility to deliver the output of a renewable generation project in Texas 
is an indication of the entity's financial commitment to a CREZ. 

(d) [(c)] Plan to develop transmission capacity. 

(1) After the issuance of a final order in accordance with 
subsection (b)(5) [(a)(5)] of this section, entities interested in construct-
ing the transmission improvements shall submit expressions of interest 
to the commission. The commission shall select the entity or entities 
responsible for constructing the transmission improvements, establish 
a schedule by which the improvements shall be completed, and spec-
ify any additional reporting requirements or other measures deemed 
appropriate by the commission to ensure that entities complete the or-
dered improvements in a timely manner. 

(2) The commission shall develop a plan to construct trans-
mission capacity necessary to deliver to electric customers, in a manner 
that is most beneficial and cost-effective to the customers, the electric 
output from renewable energy technologies in the CREZ. 

(3) In developing the transmission capacity plan, the com-
mission may consider: 

(A) the estimated cost of constructing transmission ca-
pacity necessary to deliver to electric customers the electric output from 
renewable energy resources in the candidate zone; 

(B) the estimated cost of additional ancillary services; 
and 

(C) any other factors considered appropriate by the 
commission as provided by PURA. 

(e) [(d)] Certificates of convenience and necessity. 

(1) Not later than three years [one year] after a commission 
final order designating a CREZ, each TSP selected to build and own 
transmission facilities for that CREZ shall file all required CREZ CCN 
[Certificate of Convenience and Necessity (CCN)] applications. The 
commission may grant an extension to this deadline for good cause. 
The commission may establish a filing schedule for the CCN applica-
tions. 

(2) A CCN application for a transmission project intended 
to serve a CREZ, except an application filed pursuant to paragraph (1) 
of this subsection or subsection (a) of this section, shall address all the 
criteria in PURA §37.056, including [need not address] the criteria in 
PURA §37.056(c)(1) and (2). 

(3) In determining whether financial commitment for a 
CREZ is sufficient under PURA §39.904(g)(3) to grant CCNs for 
transmission facilities for the CREZ, the commission shall consider the 
following evidence of financial commitment by renewable generators: 

(A) capacity represented by installed generation located 
in one or more of the counties that lie in whole or in part within the 
CREZ; 

(B) capacity represented by generation projects under 
construction that are located in one or more of the counties that lie in 
whole or in part within the CREZ and that will be operational within 
six months of the final order in a financial commitment proceeding. 
Evidence that the project will be operational within six months may 
include documentation showing that a construction contractor has been 
hired, that preliminary site work has begun, that the project financing 
has closed, or similar indicators of the status of the project;[.] 

(C) capacity represented by planned generation projects 
that are located in one or more of the counties that lie in whole or in 
part within the CREZ and that have a signed IA with a TSP that has 
been defined in subsection (a)(2)(E) of this section designated to build 
and own transmission facilities for that CREZ; and 

(D) capacity represented by collateral posted by gener-
ators for the CREZ that complies with paragraph (7) of this subsection. 

(4) Financial commitment for a CREZ is sufficient under 
PURA §39.904(g)(3) to grant CCNs for transmission facilities for 
the CREZ if the sum of the renewable generating capacity under any 
combination of paragraph (3)(A), (B), (C), and (D) of this subsection 
is at least 50% of the designated generating capacity for the CREZ. 
Fifty percent of the designated generating capacity for the Panhandle 
A CREZ approved by the commission in Docket Number 33672 shall 
be considered to be 1,595.5 MW. Fifty percent of the designated gener-
ating capacity for the Panhandle B CREZ approved by the commission 
in Docket Number 33672 shall be considered to be 1,196.5 MW. 

(5) Installed renewable generation, renewable generation 
projects under construction, and planned renewable generation projects 
with signed IAs in the McCamey, Central, and Central West CREZs 
approved by the commission in Docket Number 33672 satisfy the fi-
nancial commitment test set forth in paragraph (4) of this subsection 
for those CREZs and therefore financial commitment by renewable 
generators for those CREZs is sufficient under PURA §39.904(g)(3) 
to grant CCNs for transmission facilities for those CREZs. This find-
ing of sufficient financial commitment shall be recognized in the CCN 
proceedings for transmission facilities for those CREZs and shall not 
be addressed further in those proceedings. 

(6) Commission staff shall initiate a single proceeding for 
the commission to determine whether there is sufficient financial com-
mitment under PURA §39.904(g)(3) by renewable generators for the 
Panhandle A and Panhandle B CREZs approved by the commission in 
Docket Number 33672 to grant CCNs for transmission facilities for 
those CREZs. If the commission determines that there is sufficient 
financial commitment for one of those CREZs, that finding shall be 
recognized in the CCN proceedings for transmission facilities for that 
CREZ, as identified in the commission's order in the proceeding initi-
ated pursuant to this paragraph, and shall not be addressed further in 
the CCN proceedings. If the commission determines that the Panhan-
dle A or Panhandle B CREZ does not satisfy the financial commitment 
test in paragraph (4) of this subsection, the commission may: 

(A) consider other evidence of financial commitment 
that the commission finds relevant under PURA §39.904(g)(3); 

(B) find that the financial commitment requirement for 
that CREZ has been met if the commission determines that significant 
financial commitment exists in that CREZ and that the CREZ is suffi-
ciently interrelated with a CREZ that has satisfied the financial com-
mitment test; 

(C) delay the filing of CREZ CCN applications for 
that CREZ until the commission conducts a subsequent proceeding in 
which it finds sufficient financial commitment for that CREZ in accor-
dance with the financial commitment provisions of this subsection; or 

(D) take other appropriate action. 

(7) A renewable generator that elects to post collateral pur-
suant to paragraph (3)(D) of this subsection shall comply with the fol-
lowing requirements: 

(A) The renewable generator shall provide a letter of in-
tent to post collateral in a proceeding conducted pursuant to paragraph 
(6) of this subsection. The renewable generator shall then post the col-
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lateral no later than 30 days after the commission issues an interim 
order finding sufficient financial commitment by renewable generators 
for the CREZ. If the renewable generators post sufficient collateral, the 
commission may enter a final order with findings that reflect the ad-
equacy of the financial commitment for the CREZ. If the renewable 
generators do not post sufficient collateral, the commission may enter 
a final order with findings that reflect the inadequacy of the financial 
commitments for the CREZ. 

(B) A renewable generator shall post collateral equal to 
$15,350 per MW of its planned project capacity, or $10,000 per MW if 
the capacity is supported by leasing agreements with landowners that 
convey a right or option for a period of at least 20 years to develop and 
operate a renewable energy project based on a conversion factor of 60 
acres per MW for a wind energy project. 

(C) A renewable generator planning to build a project 
in a CREZ shall post collateral with the TSP with which it will inter-
connect in the CREZ or, if the TSP with which it will interconnect has 
not been determined, with any TSP that has been designated to build 
and own transmission facilities for that CREZ. 

(D) A renewable generator may post collateral by pro-
viding a cash deposit, letter of credit, or guaranty agreement from an 
entity with an investment-grade credit rating. A TSP shall require a re-
newable generator that posts a guaranty agreement to provide another 
form of collateral if the guarantor loses its investment-grade credit rat-
ing or declares bankruptcy. If the renewable generator does not provide 
another form of collateral, the commission may take appropriate action 
including seeking administrative penalties. 

(8) A TSP that receives collateral from a renewable gener-
ator pursuant to paragraph (7) of this subsection shall handle that col-
lateral in accordance with the following provisions. 

(A) If a renewable generator signs an IA with the TSP 
and posts any collateral required by the TSP to secure the construction 
of collection facilities, the TSP shall return to the generator all collat-
eral received from that generator. 

(B) If a renewable generator does not sign an IA with 
the TSP and post any collateral required by the TSP to secure the con-
struction of collection facilities within 90 days after the TSP notifies 
it that the transmission system is capable of accommodating the re-
newable generator's renewable energy facility, the TSP shall retain the 
collateral received from the generator as an offset to the cost of the 
transmission facilities the TSP constructs for the CREZ and shall take 
all reasonable measures to execute any non-cash collateral. 

(9) In a CREZ CCN application, a TSP may propose mod-
ifications to the transmission facilities described in a CREZ order if 
such improvements would reduce the cost of transmission or increase 
the amount of generating capacity that transmission improvements for 
the CREZ can accommodate. The commission may direct ERCOT to 
review modifications proposed by the TSP. 

(10) Findings in Docket Numbers 33672, 35665, and 
36146 and the commission's finding in paragraph (5) of this subsection 
establish that the level of financial commitment is sufficient under 
PURA §39.904(g)(3) to grant CCNs for transmission facilities des-
ignated as a Default Project in ordering paragraph 1 of the Order in 
Docket Number 36146 and for transmission facilities designated as 
a Priority Project in finding of fact 136 in the Order on Rehearing in 
Docket Number 33672. This finding of sufficient financial commit-
ment shall be recognized in all pending and future CCN proceedings 
for Default and Priority Projects and shall not be addressed further in 
those proceedings. 

(f) [(e)] Excess development in a CREZ. If the aggregate 
level of renewable energy capacity for which transmission service is 
requested for a CREZ exceeds the maximum level of renewable ca-
pacity specified in the CREZ order, and if the commission determines 
that the security constrained economic dispatch mechanism used in the 
power region to establish a priority in the dispatch of CREZ resources 
is insufficient to resolve the congestion caused by excess development, 
the commission may initiate a proceeding and may consider limiting 
interconnection to and/or establishing dispatch priorities regarding 
the transmission system in the CREZ, and identifying the developers 
whose projects may interconnect to the transmission system in the 
CREZ under special protection schemes. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600655 
Adriana Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-7223 

♦ ♦ ♦ 

SUBCHAPTER I. TRANSMISSION AND 
DISTRIBUTION 
DIVISION 1. OPEN-ACCESS COMPARABLE 
TRANSMISSION SERVICE FOR ELECTRIC 
UTILITIES IN THE ELECTRIC RELIABILITY 
COUNCIL OF TEXAS 
16 TAC §25.192 
The amendment is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (West 2007 and 
Supp. 2015) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; PURA 
§35.009, which entitles an MOU to recover payments in lieu of 
ad valorem taxes; PURA §37.051, which requires certificates 
of convenience and necessity (CCNs) for MOUs or municipal 
power agencies constructing transmission facilities outside of 
their boundaries and for persons interconnecting tie line facili-
ties to the ERCOT transmission grid; PURA §37.058, which re-
quires CCNs for electric generating facilities of non-ERCOT util-
ities; and PURA §39.904, which authorizes the commission to 
designate competitive renewable energy zones. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 37.051, 37.058, and 39.904. 

§25.192. Transmission Service Rates. 
(a) - (b) (No change.) 

(c) Transmission cost of service. The transmission cost of 
service for each TSP shall be based on the expenses in Federal En-
ergy Regulatory Commission (FERC) expense accounts 560-573 (or 
accounts with similar contents or amounts functionalized to the trans-
mission function) plus the depreciation, federal income tax, and other 
associated taxes, and the commission-allowed rate of return based on 
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FERC plant accounts 350-359 (or accounts with similar contents or 
amounts functionalized to the transmission function), less accumulated 
depreciation and accumulated deferred federal income taxes, as appli-
cable. 

(1) (No change.) 

(2) For municipally owned utilities [municipal utilities], 
river authorities, and electric cooperatives, the commission may 
permit the use of the cash flow method or other reasonable alternative 
methods of determining the annual transmission revenue requirement, 
including the return element of the revenue requirement, consistent 
with the rate actions of the rate-setting authority for a municipally 
owned utility [municipal utility]. 

(3) For municipally owned utilities [municipal utilities], 
river authorities, and electric cooperatives, the return may be de-
termined based on the TSP's actual debt service and a reasonable 
coverage ratio. In determining a reasonable coverage ratio, the 
commission will consider the coverage ratios required in the TSP's 
bond indentures or ordinances and the most recent rate action of the 
rate-setting authority for the TSP. 

(4) A municipally owned utility that is required to apply for 
a certificate of public convenience and necessity to construct, install, 
or extend a transmission facility within ERCOT pursuant to §25.101 of 
this title (relating to Certification Criteria) is entitled to recover, through 
the utility's wholesale transmission rate, reasonable payments made to 
a taxing entity in lieu of ad valorem taxes on that transmission facility, 
provided that: 

(A) The utility enters into a written agreement with the 
governing body of the taxing entity related to the payments; 

(B) The amount paid is the same as the amount the util-
ity would have to pay to the taxing entity on that transmission facility 
if the facility were subject to ad valorem taxation; 

(C) The governing body of the taxing entity is not the 
governing body of the utility; and 

(D) The utility provides the commission with a copy of 
the written agreement and any other information that the commission 
considers necessary in relation to the agreement. 

(5) [(4)] The commission may adopt rate-filing require-
ments that provide additional details concerning the costs that may 
be included in the transmission costs and how such costs should be 
reported in a proceeding to establish transmission rates. 

(d) - (h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600656 
Adriana Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-7223 

SUBCHAPTER J. COSTS, RATES AND 
TARIFFS 
DIVISION 1. RETAIL RATES 
16 TAC §25.246 
The Public Utility Commission of Texas (commission) proposes 
new §25.246, relating to Rate Filing Standards and Procedures 
for Non-ERCOT Utilities. The proposed new rule will implement 
the provisions of Section Nos. 1 through 3 of House Bill No. 
1535 (84th Legislature, Regular Session, 2015). The proposed 
new rule allows for the use of adjustments to test-year data to 
include actual information for an update period; defines the up-
date period and provides requirements for a test-year update; 
provides requirements for a post-test-year adjustment for a nat-
ural-gas-fired plant; provides requirements to initiate a rate pro-
ceeding, including timing and notice requirements; allows for an 
extension of the automatic rate-case-filing deadline and includes 
the factors the Commission will use in its standard of review in 
making a determination concerning an extension to the dead-
line; and provides requirements and procedures for the relation 
back of final rates to an effective date 155 days after the filing of 
the rate application. Project Number 45131 is assigned to this 
proceeding. 

Mark Filarowicz, Regulatory Accountant in the Rate Regulation 
Division, has determined that for each year of the first five-year 
period the proposed section is in effect there will be no fiscal 
implications for state or local government as a result of enforcing 
or administering the section. 

Mr. Filarowicz has determined that for each year of the first five 
years the proposed section is in effect the public benefit antic-
ipated as a result of enforcing the section will be a more pre-
dictable rate-setting process and more timely recovery of costs 
by virtue of the use of more current cost information. There 
will be no adverse economic effect on small businesses or mi-
cro-businesses as a result of enforcing this section. Therefore, 
no regulatory flexibility analysis is required. There may be eco-
nomic costs to persons who are required to comply with the pro-
posed section; such costs are likely to vary from business to 
business, and are difficult to ascertain. However, it is believed 
that the benefits accruing from implementation of the proposed 
section will outweigh these costs. 

Mr. Filarowicz has also determined that for each year of the first 
five years the proposed section is in effect there should be no 
effect on a local economy, and therefore no local employment 
impact statement is required under the Administrative Procedure 
Act, Texas Government Code §2001.022 (APA). 

The commission staff will conduct a public hearing on this 
rulemaking, if requested pursuant to the APA, Texas Govern-
ment Code §2001.029, at the commission's offices located in 
the William B. Travis Building, 1701 North Congress Avenue, 
Austin, Texas 78701 on March 31, 2016. The request for a 
public hearing must be received within 30 days after publication. 

Comments on the proposed new section may be submitted to 
the Filing Clerk, Public Utility Commission of Texas, 1701 North 
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, 
within 30 days after publication. Sixteen copies of comments to 
the proposed amendment are required to be filed pursuant to 
§22.71(c) of this title. Reply comments may be submitted within 
45 days after publication. Comments should be organized in a 
manner consistent with the organization of the proposed rule. 
The commission invites specific comments regarding the costs 
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associated with, and benefits that will be gained by, implementa-
tion of the proposed section. The commission will consider the 
costs and benefits in deciding whether to adopt the section. All 
comments should refer to Project Number 45131. 

This new section is proposed under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 (West 2007 
and Supp. 2015) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably 
required in the exercise of its powers and jurisdiction, and specif-
ically PURA §36.212, which requires the commission to imple-
ment rules regarding rate case requirements for certain non-ER-
COT utilities. This new section implements the provisions of 
PURA §§36.112, 36.211, and 36.212 into the Texas Administra-
tive Code. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 36.112, 36.211, and 36.212. 

§25.246. Rate Filing Standards and Procedures for Non-ERCOT 
Utilities. 

(a) Application. The provisions of this section apply only to 
an electric utility that operates solely outside of the Electric Reliability 
Council of Texas. 

(b) Adjustments to test year information. 

(1) Definitions. 

(A) Test year--The period defined in §25.5(134) of this 
title (relating to Definitions). 

(B) Update period--The period beyond the end of the 
test year for which the electric utility submits additional information to 
be used in establishing its base rates. The update period chosen by the 
utility must end not later than the 30th day before the date the applicable 
rate proceeding is filed. 

(2) Test year update. In establishing the base rates of an 
electric utility under the Public Utility Regulatory Act (PURA), Chap-
ter 36, Subchapter C or D, the commission shall determine the utility's 
revenue requirement based on, at the election of the utility: 

(A) information submitted for a test year, adjusted for 
known and measurable changes; or 

(B) information submitted for a test year, adjusted for 
known and measurable changes, updated to include information for the 
update period that reflects the most current actual or estimated infor-
mation regarding increases and decreases in the utility's cost of service, 
including expenses, capital investment, cost of capital, and sales. 

(3) Requirements for test year update. The updated infor-
mation authorized to be submitted by paragraph (2)(B) of this subsec-
tion may be further adjusted for known and measurable changes occur-
ring after the update period, as permitted by PURA and commission 
rules, and shall be subject to the following additional standards: 

(A) expenses authorized by §25.231(b) of this title (re-
lating to Cost of Service) for inclusion in revenue requirement shall 
reflect the 12-month period ending on the final day of the update pe-
riod; 

(B) components of rate base as defined by 
§25.231(c)(2) of this title shall be included through the end of the 
update period; 

(C) the electric utility's cost of capital shall be updated 
to reflect any transactions affecting those items that occur between the 

             end of the test year and the end of the update period; and

(D) the utility's sales revenues and customer count shall 
reflect the 12-month period ending on the final day of the update period. 

(4) Use of estimates; supplementation of information. 

(A) An electric utility that includes estimated informa-
tion for the update period in the initial filing of a rate proceeding shall 
supplement that filing with actual information not later than the 45th 
day after the date the initial filing was made. 

(B) The commission shall extend the deadline for con-
cluding the rate proceeding for a period of time equal to the period 
between the date the initial filing of the proceeding was made and the 
date of the supplemental filing, except that the extension period may 
not exceed 45 days. 

(5) Post-test year adjustment for newly constructed or ac-
quired natural-gas-fired power plant. In addition to the test year update 
authorized by paragraph (2)(B) of this subsection, and without limiting 
the availability of known and measurable adjustments otherwise per-
mitted by PURA and commission rules, the commission shall allow an 
electric utility to make a known and measurable adjustment for a newly 
constructed or acquired natural-gas-fired generation facility. 

(A) The commission is required to allow a known and 
measurable adjustment under this paragraph only if the natural-gas-
fired generation facility is in service before the effective date of new 
rates. 

(B) A known and measurable adjustment under this 
paragraph shall include the utility's prudent capital investment in the 
facility, a reasonable return on such capital investment, depreciation 
expense, reasonable and necessary operating expenses, and all at-
tendant impacts associated with the newly constructed or acquired 
natural-gas-fired generation facility, including any offsetting revenue. 

(C) Notwithstanding the requirements of 
§25.231(c)(2)(F)(i)(II) of this title, the commission shall allow the 
adjustment regardless of whether the investment is less than 10% of 
the utility's rate base before the date of the adjustment. 

(c) Requirement to initiate rate proceeding. 

(1) Timing. An electric utility is required to make filings 
with regulatory authorities as required by PURA, Chapter 33, Subchap-
ter B, and shall file a rate-filing package under PURA, Chapter 36, Sub-
chapter D, to initiate a comprehensive base rate proceeding before all 
of the utility's regulatory authorities in the following circumstances: 

(A) on or before the fourth anniversary of the date of 
the final order in the utility's most recent comprehensive base rate pro-
ceeding; or 

(B) if the commission determines, before the deadline 
described in subparagraph (A) of this paragraph, that the utility has 
earned materially more than the utility's authorized rate of return on 
investment, on a weather-normalized basis, in the utility's two most 
recent consecutive commission earnings monitoring reports. 

(C) If a rate-filing package is required to be submitted 
under this subsection, the utility's rate filing shall reflect a test year, 
which at the election of the utility may be updated pursuant to subsec-
tion (b)(2)(B) of this section, and may be otherwise adjusted for known 
and measurable changes as permitted by PURA and commission rules. 

(2) Extension of rate-case-filing deadline. A utility is re-
quired to make a rate filing by the deadline set forth in paragraph (1)(A) 
of this subsection unless the commission grants an extension of the 
deadline. The commission may extend the deadline set forth in para-
graph (1)(A) of this subsection and set a new deadline if the commis-
sion determines that a comprehensive base rate case would not result 
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in materially different rates. The utility shall have the burden to prove 
that a delay in the rate-case-filing deadline is warranted and shall sub-
mit all requisite information to meet such burden. 

(A) On or before the third anniversary of the date of 
the final order in the utility's most recent comprehensive base rate pro-
ceeding, the utility shall submit a filing to the commission indicating 
whether the utility seeks an extension to the deadline described in para-
graph (1)(A) of this subsection. If the utility seeks an extension, at 
the time of such filing it shall provide all relevant information to meet 
its burden in showing that an extension is justified. The commission 
shall give interested parties a reasonable opportunity to present materi-
als and argument before making a determination under this subsection; 
the Administrative Law Judge(s) assigned to the docket concerning the 
extension shall set procedural guidelines, including discovery limits 
and deadlines allowing the commission sufficient time to provide no-
tice pursuant to paragraph (3)(A)(i) of this subsection. 

(B) Standard of review. In determining whether to ex-
tend the time period for the filing of a base rate proceeding, the com-
mission may consider matters such as the following: 

(i) the results of recent earnings monitoring reports 
for the utility, including such adjustments to those reports as may be 
found appropriate by the commission; 

(ii) recent and expected levels of expenses, sales 
revenues, and capital investment for the utility; 

(iii) recent and projected financial results for the 
utility; 

(iv) continued appropriateness of the utility's alloca-
tion of costs and rate design; 

(v) capital market conditions; 

(vi) whether there has been a material change in cir-
cumstances since the utility's base rates were last established by the 
commission; and 

(vii) any other factors the commission deems rele-
vant to its determination. 

(3) Notice. 

(A) Notice to the utility. The utility must make the fil-
ings described in paragraph (1) of this subsection not later than the 
120th day after the date the commission provides written notice to the 
utility: 

(i) that a filing under paragraph (1)(A) of this sub-
section will be required; or 

(ii) that the condition of material over-earning de-
scribed by paragraph (1)(B) of this subsection exists. The 120-day pe-
riod provided by this subsection may be extended by the commission 
for good cause. 

(B) Notice to parties. If the utility seeks an extension 
to the filing deadline pursuant to paragraph (2) of this subsection, the 
utility shall provide, at the time the utility submits its filing to the com-
mission requesting an extension, notice to all persons who were parties 
to the utility's most recent base rate proceeding. 

(d) Relation back of rates. 

(1) In a rate proceeding under PURA, Chapter 36, Sub-
chapter D, or if requested by an electric utility in the utility's statement 
of intent initiating a rate proceeding under PURA, Chapter 36, Sub-
chapter C, notwithstanding §36.109(a) of PURA, the final rate set in 
the proceeding, whether a rate increase or rate decrease, shall be made 

effective for consumption on and after the 155th day after the date the 
rate-filing package is filed. 

(2) The commission shall: 

(A) require the electric utility to refund to customers 
money collected in excess of the rate finally ordered on or after the 
155th day after the date the rate-filing package is filed; or 

(B) authorize the electric utility to collect a surcharge 
from customers to recover the amount by which the money collected 
on or after the 155th day after the utility files its rate-filing package 
is less than the money that would have been collected under the rate 
finally ordered. 

(3) The commission may require refunds or surcharges of 
amounts determined under paragraph (2) of this subsection over a pe-
riod not to exceed 18 months, along with appropriate carrying costs. 
The commission shall make any adjustments necessary to prevent over-
recovery of amounts reflected in riders in effect for the electric utility 
during the pendency of the rate proceeding. Customers who receive 
service at transmission voltage levels, as well as any groups of sea-
sonal agricultural customers as identified by the electric utility, shall 
be subject to refund or surcharge rates calculated based upon their in-
dividual historical usage and demand recorded during each month in 
the period in which the refund or surcharge obligation arose, adjusted 
for            
fund or surcharge rates calculated based upon the historical usage and 
demand of all customers served under the same tariffed rate schedule. 

(4) An electric utility may not assess more than one sur-
charge authorized by paragraph (2)(B) of this subsection at the same 
time. 

The agency certifies that legal counsel has reviewed the pro-

line losses if necessary. All other customers shall be subject to re-

posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 12, 

2016. 
TRD-201600689 
Adriana Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-7293 

TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 6. HEALTH EDUCATION, 
TRAINING, AND RESEARCH FUNDS 
SUBCHAPTER K. AUTISM GRANT 
PROGRAM 
19 TAC §§6.210 - 6.218 
The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes new §§6.210 - 6.218, concerning the Autism 
Grant Program. The intent of these new sections is to specify 
the Board's criteria and process for awarding grants under the 
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program to existing Autism Research Centers to increase par-
ent-directed treatment, training for teachers/paraprofessionals, 
and research, development, and evaluation of innovative autism 
treatment models. In addition, Senate Bill 215, 83rd Texas Leg-
islature, Regular Session, called for the Board to engage insti-
tutions of higher education in a negotiated rulemaking process 
as described in Subchapter 2008, Government Code in the de-
velopment of such rules. These new Autism Grant Program 
rules were reviewed and approved by the Negotiated Rulemak-
ing Committee on the Autism Grant Program on February 3, 
2016. 

Dr. Rex Peebles, Assistant Commissioner for Academic Quality 
and Workforce, has determined that for the first five years there 
will be no fiscal implications for state or local governments as a 
result of the proposed new rule listed above. 

Dr. Peebles has also determined that for the first five years 
the new rules are in effect, the program will increase the ser-
vices provided by the Autism Research Centers to provide par-
ent-directed treatment, training for teachers/paraprofessionals, 
and research, development, and evaluation of innovated autism 
treatment models. There are no anticipated economic costs to 
persons who are required to comply with the sections as pro-
posed. There is no impact on local employment. 

Comments on the proposed new rules may be submitted by 
mail to Rex C. Peebles, Assistant Commissioner, Texas Higher 
Education Coordinating Board, P.O. Box 12788, Austin, Texas, 
78711 or via email at AQWComments@THECB.state.tx.us. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

The new rules are proposed under Texas Education Code, 
Chapter 61, §61.0331, which provides the Coordinating Board 
with the authority to engage institutions of higher education 
in a negotiated rulemaking process, when adopting a policy, 
procedure, or rule relating to the allocation or distribution of 
funds. 

The new rules affect the implementation of the Autism Program, 
per House Bill 1, Article III - Rider 68. 

§6.210. Purpose. 

The purpose of this subchapter is to implement rules to establish the 
Autism Grant Program, under which the Board awards grant payments 
to existing autism research centers at Texas public institutions of higher 
education for: 

(1) Parent-directed treatment, 

(2) Board Certified Behavior Analyst Training for teach-
ers/paraprofessionals, and 

(3) Research, development, and evaluation of innovative 
autism treatment models. 

§6.211. Authority. 

The authority for this subchapter is found in the General Appropriations 
Act, HB 1, 84th Texas Legislature, Article III, Rider 68. 

§6.212. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Administer--Includes but is not limited to the proposal, 
development, implementation, and maintenance of a program, within 
the parameters of the Request for Applications. 

(2) Autism Research Center--An entity operated by a Texas 
public institution of higher education that currently conducts research 
on autism and provides evidence-based treatment and/or education ser-
vices for autism spectrum disorders. 

(3) Board or THECB--The Texas Higher Education Coor-
dinating Board. 

(4) Board-certified Behavior Analyst (BCBA) Training 
for Teachers/Paraprofessionals--Teachers/Paraprofessionals receive 
behavioral skills training in methodologies and strategies of applied 
behavior analysis under the guidance of a BCBA training professional. 

(5) Institution of higher education or institution--Any pub-
lic technical institute, public junior college, public senior college or 
university, medical or dental unit, or other agency of higher education 
as defined by Texas Education Code, §61.003. 

(6) Parent-directed treatment--Provision of training ser-
vices to enable parents (or other home-based caregivers) to provide 
evidence-based treatments to their children with autism spectrum 
disorder. 

(7) Request for Applications (RFA)--A type of solicitation 
notice in which the THECB announces available grant funding, sets 
forth the guidelines governing the program, provides evaluation cri-
teria for submitted applications, and provides instructions for eligible 
entities to submit applications for such funding. The guidelines govern-
ing the program may include a Letter of Intent, eligibility requirements, 
performance expectations, budget guidelines, reporting requirements, 
and other standards of accountability for this program. 

§6.213. Eligibility. 

The following are eligible to apply for a grant under the program: 

(1) A Texas public institution of higher education that op-
erates an autism research center as of September 1, 2015; or 

(2) A partnership among Texas public institutions of 
higher education that operate one or more autism research centers as 
of September 1, 2015. 

§6.214. Grant Application Procedures. 

To qualify for funding consideration, each eligible entity must submit 
an application to Board staff. Each application must: 

(1) Be submitted electronically in a format specified in the 
RFA; and 

(2) Adhere to the grant program requirements, the funding 
priorities, and any other requirements contained in the RFA. 

§6.215. Award Amounts. 

The maximum amount of funding available to the program is depen-
dent on the legislative appropriation for each biennium. Maximum and 
minimum award levels and maximum number of awards will be spec-
ified in the RFA. 

§6.216. Review Criteria. 

(a) Applicants shall be selected for funding on a competitive 
basis. 

(b) An application must meet the requirements of the RFA and 
be submitted with proper authorization on or before the day and time 
specified by the RFA to qualify for further consideration. 

(c) The selection process includes an application review and 
staff recommendation for funding. Board staff shall review applica-
tions to determine if they adhere to the grant program requirements 
and the funding priorities contained in the RFA. Board staff may select 
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qualified individuals to serve as external reviewers. Reviewers shall 
demonstrate appropriate credentials to evaluate grant applications in 
autism treatment, training, and research. Reviewers shall not evaluate 
any applications for which they have a potential conflict of interest. 

(d) The reviewers shall evaluate each entity's application for 
selection according to these criteria: 

(1) How the applicant would achieve one or more of the 
following goals: 

(A) increasing the number of parents trained in parent-
directed treatment; 

(B) increasing the number of teachers and/or parapro-
fessionals receiving Board Certified Behavior Analyst (BCBA) Train-
ing; or 

(C) researching, developing, and evaluating innovative 
autism treatment models. 

(2) Detailed explanation of the applicant's autism treat-
ment, training, or research program, rationale (including the evidence 
base) for the program, timeline for development and implementation, 
description of target population (including the applicant's strategies 
to recruit and serve diverse populations), description of budget, and 
detailed information related to administration and support for the 
program; and 

(3) Applicant's evaluation plan to determine the effective-
ness of its proposed project. 

(e) Award criteria may be adjusted by Board staff to best fulfill 
the purpose of an individual grant competition, if those adjusted award 
criteria are included in the Request for Applications for the grant com-
petition. 

§6.217. General Information. 

(a) Cancellation or Suspension of Grant Solicitations. The 
Board has the right to reject all applications and cancel a grant solici-
tation at any point. 

(b) Notice of Grant Award (NOGA). Before release of funds, 
the successful applicants must sign a NOGA issued by Board staff. 

§6.218. Reporting. 

Each funded applicant shall provide reports to the THECB as detailed 
in the RFA. The reports will include, but may not be limited to, the 
following: 

(1) Number of children with autism served by the program; 

(2) Number of parents trained and number of teach-
ers/paraprofessionals trained, as applicable; 

(3) Responsive information, including documentation, ad-
dressing Review Criteria, §6.216(d)(1) - (3) of this title (relating to 
Review Criteria); and 

(4) A detailed summary of budget expenditures. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600633 

Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 427-6114 

CHAPTER 21. STUDENT SERVICES 
SUBCHAPTER E. TEXAS B-ON-TIME LOAN 
PROGRAM 
19 TAC §21.134 
The Texas Higher Education Coordinating Board (Coordinat-
ing Board) proposes amendments to §21.134, Allocation and 
Reallocation of Funds for Private or Independent Institutions 
of Higher Education, concerning the Texas B-On-Time Loan 
Program (BOT). House Bill 1, 84th Texas Legislature, Article III 
Provision 56, requires funds appropriated for the BOT Program 
be for renewal awards only. The intent of the amendments is to 
incorporate into existing rule changes and provisions developed 
by the Negotiated Rule-Making Committee. Language has been 
changed for the methodology used to determine institutional 
allocations. The newly amended statute will affect students 
enrolling in private and independent institutions, community col-
leges, and health-related institutions. Changes to these sections 
are made in accordance with Senate Bill 215, passed by the 
83rd Texas Legislature, Regular Session, which called for the 
Board to engage institutions of higher education in a negotiated 
rulemaking process as described by Chapter 2008, Government 
Code, "when adopting a policy, procedure, or rule relating to... 
the allocation or distribution of funds, including financial aid or 
other trusteed funds under §61.07761". Specifically, §22.134(a) 
is amended to include the methodology with which institutional 
allocations will be determined. Section 21.134(b) concerning 
reallocations, changes the calendar month and day in which 
institutions have to encumber and spend program funds al-
located to them, and adds language as to the methodology 
used to handle institutions' request for additional funds. Section 
21.134(c) clarifies the impact of funding reductions during the 
biennium. 

Dr. Charles W. Puls, Deputy Assistant Commissioner, Student 
Financial Aid Programs, for the Texas Higher Education Coor-
dinating Board has determined that for the first five years there 
will be no fiscal implications for state or local governments as a 
result of amending these sections. 

Dr. Puls has also determined that for the first five years the 
amendments are in effect, the public benefits anticipated as a 
result of administering the sections will be to better serve the stu-
dents attending institutions of higher education by improving the 
of allocation BOT funding to, private and independent colleges, 
community colleges and health-related institutions. There is no 
effect on small businesses. There is no anticipated economic 
cost to persons who are required to comply with the section. 
There is no impact on local employment. 

Comments on the proposed amendments may be submitted by 
mail to Charles W. Puls, Deputy Assistant Commissioner, Texas 
Higher Education Coordinating Board, P.O. Box 12788, Austin, 
Texas 78711, or via e-mail at Charles.Puls@thecb.state.tx.us. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 
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The amendments are proposed under Texas Education Code, 
§61.07761 and former §56.463, which provided the Coordinating 
Board with the authority to adopt rules to implement the Texas 
B-On-Time Loan Program. 

The amendments affect Texas Education Code, Chapter 
56.0092. 

§21.134. Allocation and Reallocation of Funds for Private or Inde-
pendent Institutions of Higher Education. 

(a) Allocation Methodology [Allocations]. Allocations for the 
B-On-Time Program are to be determined on an annual basis as fol-
lows: 

(1) The allocation for each private or independent institu-
tion, community college, or health-related institution will be its share 
of the annual appropriation as determined by the institution's number 
of B-On-Time recipients who are not scheduled for graduation as com-
pared to all B-On-Time recipients at private or independent institutions, 
community colleges, or health-related institutions who are not sched-
uled for graduation. [All eligible institutions will be invited to partici-
pate; those choosing not to participate will be left out of the calculations 
for the relevant year.] 

[(2) The allocation base for each institution choosing to 
participate will be its three-year average share of Texas residents en-
rolled full time in an undergraduate degree program who completed a 
FASFA.] 

(2) [(3)] The source of the data used for the allocation is the 
year prior to the allocation year being determined, utilizing the Board's 
Higher Education Loan Management System (HELMS) as of Febru-
ary 20 of the fiscal year prior to the allocation year being determined 
[calculations are the three most recently certified financial aid database 
reports submitted to the Board by the institutions]. 

(3) [(4)] Verification of Data. Allocation calculations will 
be shared with all participating institutions for comment and verifica-
tion prior to final posting of the allocations on the Board's loan program 
website. Such institutions [Institutions] will be given ten 10 business 
[working] days, beginning the day of the notice's distribution and ex-
cluding State holidays, to confirm that the calculations accurately re-
flect data submitted by the institutions. 

(b) Reallocations. Institutions will have until November 20 
[February 20], or the first business [working] day thereafter if it falls 
on a weekend or holiday, to encumber the program funds that have 
been allocated to them. On that date, institutions lose claim to any 
unencumbered [unspent] funds [not yet disbursed to students]. The 
funds released in this manner are available to the Board for reallocation 
to other institutions. For the institutions that request additional funds, 
reallocations for amounts up to the amount requested per institution 
will be calculated by the agency staff using the same methodology as 
was used for the initial allocation for that fiscal year. On February 20, 
or the first business day thereafter if it falls on a weekend or holiday, 
institutions lose claim to any unspent funds not yet disbursed to stu-
dents. The funds released in this manner are available to the Board for 
reallocation to other institutions. For the institutions that request ad-
ditional funds, reallocations for amounts up to the amount requested 
per institution will be calculated by the agency staff using the same 
methodology as was used for the initial allocation for that fiscal year. 
[If necessary for ensuring the full use of funds, subsequent realloca-
tions may be scheduled until all funds are disbursed.] 

(c) Reductions in Funding. 

(1) If funding for the program is reduced during the [first 
year of a] biennium, the Board may choose to forego reallocations to 
better distribute the reduction across the biennium. 

(2) If necessary [funding is reduced prior to the beginning 
of the second year of a biennium,] the Board may take steps to help 
distribute the impact of reduced funding across all participating insti-
tutions by an across-the-board percentage decrease in all institutions' 
allocations. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600634 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 427-6114 

19 TAC §21.136 
The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §21.136, Allocation and Real-
location of Funds for Eligible Public Institutions of Higher Edu-
cation, concerning the Texas B-On-Time Loan Program (BOT). 
House Bill 1, 84th Texas Legislature, Article III Provision 56, re-
quires funds appropriated for the BOT Program be for renewal 
awards only. The intent of the amendments is to incorporate 
into existing rule changes and provisions developed by the Ne-
gotiated Rule-Making Committee. Language has been changed 
for the methodology used to determine institutional allocations. 
The newly amended statute will affect students enrolling in public 
4-year institutions. Changes to these sections are made in ac-
cordance with Senate Bill 215, passed by the 83rd Texas Legis-
lature, Regular Session, which called for the Board to engage in-
stitutions of higher education in a negotiated rulemaking process 
as described by Chapter 2008, Government Code, "when adopt-
ing a policy, procedure, or rule relating to the allocation or dis-
tribution of funds, including financial aid or other trusteed funds 
under §61.07761". Specifically, §21.136(a) is amended to in-
clude the methodology with which institutional allocations will be 
determined. Section 21.136(b) concerning reallocations, indi-
cates the calendar month and day in which institutions have to 
encumber program funds allocated to them, and adds language 
as to the methodology used to handle institutions' request for ad-
ditional funds. Section 21.136(c) adds language regarding how 
reductions in funding would be handled. 

Dr. Charles W. Puls, Deputy Assistant Commissioner, Student 
Financial Aid Programs, for the Texas Higher Education Coor-
dinating Board has determined that for the first five years there 
will be no fiscal implications for state or local governments as a 
result of amending these sections. 

Dr. Puls has also determined that for the first five years the 
amendments are in effect, the public benefits anticipated as a 
result of administering the sections will be to better serve the 
students attending institutions of higher education by improving 
the allocation of need-based grant funding to public 4-year in-
stitutions. There is no effect on small businesses. There is no 
anticipated economic cost to persons who are required to com-
ply with the section. There is no impact on local employment. 
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Comments on the proposed amendments may be submitted by 
mail to Charles W. Puls, Deputy Assistant Commissioner, Texas 
Higher Education Coordinating Board, P.O. Box 12788, Austin, 
Texas 78711, or via e-mail at Charles.Puls@thecb.state.tx.us. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

The amendments are proposed under Texas Education Code, 
§61.07761 and former §56.463, which provided the Coordinating 
Board with the authority to adopt rules to implement the Texas 
B-On-Time Loan Program. 

The amendments affect Texas Education Code, Chapter 
56.0092. 

§21.136. Allocation and Reallocation of Funds for Eligible Public 
Institutions of Higher Education. 

(a) Allocation Methodology: Allocations for the B-On-Time 
Program are to be determined on an annual basis as follows: 

(1) The allocation for each four-year public institution will 
be its share of the annual appropriation as determined by the institu-
tion's number of B-On-Time recipients (disbursed or encumbered) who 
are not scheduled for graduation as compared to all B-On-Time recipi-
ents of the four-year public institutions who are not scheduled for grad-
uation. 

(2) The source of the data used for the allocation is the 
year prior to the allocation year being determined, utilizing the Board's 
Higher Education Loan Management System (HELMS) as of April 1, 
or the first business day thereafter if it falls on a weekend or holiday, 
of the fiscal year prior to the allocation year being determined. 

(3) Verification of Data. Allocation calculations and sup-
porting documentation will be shared with all participating institutions 
for comment and verification prior to final posting of the allocations 
on the Board's loan program website. Such institutions will be given 
10 business days, beginning the day of the notice's distribution and 
excluding State holidays, to confirm that the calculations accurately 
reflect data submitted by the institutions. In the event of significant 
corrections to the supporting data the agency will re-issue allocation 
calculations and supporting documentation for an additional 10 busi-
ness day review by the institutions. 

(b) Reallocations. Institutions will have until February 20, or 
the first business day thereafter if it falls on a weekend or holiday, to 
encumber the program funds that have been allocated to them. On the 
next business day, such institutions lose claim to any unencumbered 
funds. The funds released in this manner are available to the Board 
for reallocation to other institutions. For the institutions that request 
additional funds, reallocations for amounts up to the amount requested 
per institution will be calculated by the agency staff using the same 
methodology as was used for the initial allocation for that fiscal year. 
If necessary for ensuring the full use of funds, subsequent reallocations 
may be performed by the agency staff until all funds are disbursed. 

(c) Reductions in Funding. 

(1) If the legislature reduces funding for the program dur-
ing the biennium, the Board may choose to forego reallocations to bet-
ter distribute the reduction across the biennium. 

(2) If necessary the Board may take steps to help distribute 
the impact of reduced funding across all participating institutions by an 
across-the-board percentage decrease in all institutions' allocations. 

[(a) Funds in the Texas B-On-Time student loan account, other 
than money appropriated to the account exclusively for loans to stu-
dents attending private or independent institutions of higher education, 
shall be allocated to eligible public institutions in proportion to the 

amount of tuition set-aside collected by each of those institutions under 
Texas Education Code, §56.465 for the preceding academic year.] 

[(b) Preliminary institutional allocations, each institution's 
percentage of the total allocation, and each institution's tuition set 
aside for the preceding academic year upon which the B-On-Time 
allocation is based under Texas Education Code, §56.465 will be 
shared with all participating public institutions of higher education for 
comment and verification before posting of the final allocations on the 
Board's website. Institutions will have 10 working days, beginning 
the day of the notice's distribution and excluding State holidays, to 
confirm that the amount of tuition set aside by the institution for BOT 
is accurately reflected on the preliminary allocation table or to advise 
Board staff of any inaccuracies.] 

[(c) Institutions will have until March 15 at 11:59 pm (Central 
Time) or the first business day thereafter if it falls on a weekend or 
holiday to encumber the program funds that have been allocated to 
them. On the next business day, institutions lose claim to any funds not 
yet encumbered from the Board and the funds released in this manner 
are available to the Board for reallocation to other institutions.] 

[(d) Funds available for any reallocation shall be distributed 
to eligible public institutions requesting reallocations in proportion to 
the amount of tuition set asides collected by each of the requesting 
institutions under Texas Education Code, §56.465 for the preceding 
academic year. No institution will receive more funds than it requested. 
If necessary for ensuring the full use of funds, subsequent reallocations 
may be scheduled until all funds are disbursed.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600635 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 427-6114 

SUBCHAPTER II. EDUCATIONAL AIDE 
EXEMPTION PROGRAM 
19 TAC §21.1084, §21.1086 
The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §21.1084, The Application and 
Awarding Process, and §21.1086, Reimbursements for Institu-
tions if Funds are Available, concerning the Educational Aide 
Exemption Program. The intent of the amendments is to incor-
porate into existing rule changes and provisions developed by 
the Negotiated Rule-Making Committee. Language has been 
changed for the methodology used to determine institutional allo-
cations. The newly amended statute will affect students enrolling 
in public institutions. Changes to these sections are made in ac-
cordance with Senate Bill 215, passed by the 83rd Texas Legis-
lature, Regular Session, which called for the Board to engage in-
stitutions of higher education in a negotiated rulemaking process 
as described by Chapter 2008, Government Code, "when adopt-
ing a policy, procedure, or rule relating to... the allocation or dis-
tribution of funds, including financial aid or other trusteed funds 
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under §61.07761". Specifically, §21.1084 regarding application 
forms and instructions, is amended to remove unnecessary lan-
guage. Section 21.1086(a) removes language as to the source 
of funding regarding allocations for institutions, and updates lan-
guage identifying the funding source as funds made available by 
the Legislature. Section 21.1086(b) removes language regard-
ing requesting reimbursements and amends language to include 
the methodology with which institutional allocations will be de-
termined. Section 21.1086(c) removes language regarding dis-
bursements by the Board and adds language regarding com-
ment period for participating institutions as well as institutions' 
opportunity to confirm their continued interest in program partic-
ipation. 

Dr. Charles W. Puls, Deputy Assistant Commissioner, Student 
Financial Aid Programs, for the Texas Higher Education Coor-
dinating Board has determined that for the first five years there 
will be no fiscal implications for state or local governments as a 
result of amending these sections. 

Dr. Puls has also determined that for the first five years the 
amendments are in effect, the public benefits anticipated as a 
result of administering the sections will be to better serve the 
students attending institutions of higher education by improving 
the allocation of need-based grant funding to public institutions. 
There is no effect on small businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
section. There is no impact on local employment. 

Comments on the proposed amendments may be submitted by 
mail to Charles W. Puls, Deputy Assistant Commissioner, Texas 
Higher Education Coordinating Board, P.O. Box 12788, Austin, 
Texas 78711, or via e-mail at Charles.Puls@thecb.state.tx.us. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

The amendments are proposed under Texas Education Code 
(TEC), §54.363(e) (formerly §54.214), which provides the Coor-
dinating Board with the authority to adopt rules to implement the 
Educational Aide Exemption Program. 

The proposed rules affect TEC, §54.363, and Chapter 21, Sub-
chapter II, §21.1084, and §21.1086 of the Texas Administrative 
Code. 

§21.1084. The Application and Awarding Process. 

(a) (No change.) 

(b) Application forms and instructions developed by the Board 
will be distributed to [through] financial aid offices of Institutions of 
Higher Education [approved institutions]. 

[(c) If only limited funds are available:] 

[(1) the Board will advise institutions of a deadline for sub-
mitting applications and the number of applications each institution 
may submit to compete for funds;] 

[(2) institutions will forward to the Board applications for 
students they have determined to be eligible; and] 

[(3) the Board will then select recipients for the limited 
funds on a first come/first served basis and announce recipients to in-
stitutions.] 

§21.1086. Allocations [Reimbursements] for Institutions [if Funds 
are Available]. 

(a) To the extent to which funds are made available by the Leg-
islature, the Board will provide allocations to the institutions. 

(b) Allocations for the Educational Aide Exemption Program 
are to be determined on an annual basis as follows: 

(1) All institutions will be invited annually to participate in 
the Educational Aide Exemption Program allocation process. Partici-
pation requires that institutions utilize institutional matching funds to 
cover at least 10% of each recipient's exemption. Those choosing not 
to participate will not be considered in the allocation calculations for 
the relevant year. 

(2) The annual appropriation will be divided equally across 
the participating institutions. 

(c) Allocation calculations will be shared with all participating 
institutions for comment prior to final posting, and the institutions will 
be given 10 business days, beginning the day of the notice's distribu-
tion and excluding State holidays, to confirm their continued interest 
in participating in the program. 

[(a) Source of Funding. The funds used to reimburse institu-
tions or students for awards made through the Educational Aide Ex-
emption program will come from any gifts, grants and donations made 
to the Texas Education Agency for that purpose.] 

(b) Requesting Reimbursements. If funds are made available, 
in order to request reimbursement for student awards, an institution 
must complete and submit a Request for Reimbursement Form de-
signed and distributed by the Board. Such forms must be submitted to 
the Board with sufficient documentation (student billing information) 
to confirm that the requests are being made for authorized charges.] 

[(c) Disbursements by the Board. If funds are available, the 
Board will process institutional Requests for Reimbursement and will 
subsequently have appropriate amounts transferred to institutions by 
the State Comptroller's office. Such funds are to be used by the insti-
tutions either to reimburse themselves (if they exempted the students 
from the payment of the relevant charges) or to reimburse students for 
the relevant charges they paid to the institution.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600636 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 427-6114 

CHAPTER 22. GRANT AND SCHOLARSHIP 
PROGRAMS 
SUBCHAPTER L. TOWARD EXCELLENCE, 
ACCESS, AND SUCCESS (TEXAS) GRANT 
PROGRAM 
19 TAC §22.236 
The Texas Higher Education Coordinating Board (Coordinat-
ing Board) proposes amendments to §22.236, Allocation and 
Reallocation of Funds, concerning the Toward EXcellence, 
Access, and Success (TEXAS) Grant Program. The intent of 
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the amendments is to incorporate into existing rule changes and 
provisions developed by the Negotiated Rule-Making Commit-
tee. Language has been changed for the methodology used to 
determine institutional allocations. The newly amended statute 
will affect students enrolling in public 4-year and health-related 
institutions. Changes to these sections are made in accordance 
with Senate Bill 215, passed by the 83rd Texas Legislature, 
Regular Session, which called for the Board to engage institu-
tions of higher education in a negotiated rulemaking process 
as described by Chapter 2008, Government Code, "when 
adopting a policy, procedure, or rule relating to... the allocation 
or distribution of funds, including financial aid or other trusteed 
funds under §61.07761". Specifically, this section is amended 
to include the methodology with which institutional allocations 
will be determined for FY 2017 and later. 

Dr. Charles W. Puls, Deputy Assistant Commissioner, Student 
Financial Aid Programs, for the Texas Higher Education Coor-
dinating Board has determined that for the first five years there 
will be no fiscal implications for state or local governments as a 
result of amending these sections. 

Dr. Puls has also determined that for the first five years the 
amendments are in effect, the public benefits anticipated as a 
result of administering the sections will be to better serve the 
students attending institutions of higher education by improv-
ing the allocation of need-based grant funding to public 4-year 
and health-related institutions. There is no effect on small busi-
nesses. There is no anticipated economic cost to persons who 
are required to comply with the section. There is no impact on 
local employment. 

Comments on the proposed amendments may be submitted by 
mail to Charles W. Puls, Deputy Assistant Commissioner, Texas 
Higher Education Coordinating Board, P.O. Box 12788, Austin, 
Texas 78711, or via e-mail at Charles.Puls@thecb.state.tx.us. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

The amendments are proposed under Texas Education Code, 
§56.303(a), which provides the Coordinating Board with the au-
thority to adopt rules to implement the Toward EXcellence, Ac-
cess, and Success (TEXAS) Grant Program. 

The amendments affect Texas Education Code, Chapter 56.303. 

§22.236. Allocation and Reallocation of Funds. 
(a) Allocations for Fiscal Year 2016. Each institution's share 

of funds will equal the sum of: 

(1) - (3) (No change.) 

(b) Allocations for Fiscal Year 2017 and Later. 

(1) The share of funds for each institution eligible to make 
both initial and continuation awards will equal: 

(A) The number of Initial Award TEXAS Grant recip-
ients at the institution in the Prior-Prior Year multiplied by the per-
centage of Initial Award TEXAS Grant recipients in the year prior 
to the Prior-Prior Year who received a Renewal Award in the Prior-
Prior Year; plus the number of Renewal Award TEXAS Grant recipi-
ents at the institution in the Prior-Prior Year multiplied by the percent-
age of Renewal Award TEXAS Grant recipients in the year prior to 
the Prior-Prior Year who received a Renewal Award in the Prior-Prior 
Year, multiplied by the institution's average TEXAS Grant award in 
the Prior-Prior Year, up to the amount of the Target Award for the fis-
cal year for which allocations are occurring, plus 

(B) The institution's proportions of the remaining ap-
propriation is based on the sum of the number of students who were 
reported as a first time enrolling freshman; or an entering undergrad-
uate transfer student who completed an associate's degree within the 
prior 12 months to enrolling; or an entering undergraduate transfer stu-
dent who received an Initial TEOG award for the Fall 2014 semester or 
later, has completed at least 24 semester credit hours, and has earned 
an overall GPA of at least 2.5 on a four-point scale on all course work 
previously attempted; and 

(i) were enrolled as undergraduate students and had 
not yet received a Bachelor's degree; 

(ii) were identified as Texas residents; 

(iii) were enrolled at least 3/4-time; 

(iv) filed a FAFSA or TASFA; and 

(v) had a 9-month Expected Family Contribution 
that was less than or equal to the cap established for TEXAS Grant in 
the Prior-Prior Year. 

(2) No institution's annual allocations will be reduced by 
more than 7.5 percent of the prior year's annual allocation not includ-
ing any reallocations that occurred in that prior year. This provision 
will apply to FY2017 and FY2018 allocations after which it will ex-
pire. Provisions of this subsection do not apply to allocation reductions 
resulting from reductions in state appropriations. 

(3) Institutions who are only eligible to make continuation 
awards will not receive a specific allocation. Those schools will have 
until February 20, or the first working day thereafter if it falls on a 
weekend or holiday, to submit for reimbursement any award for a stu-
dent who is identified as eligible and is awarded a TEXAS Grant. Those 
awards will be funded through any unencumbered program funds. 

(4) The TEXAS Grant allocation spreadsheet will be pro-
vided to the institutions for review and the institutions will be given 10 
working days, beginning the day of the notice's distribution and exclud-
ing State holidays, to confirm that the spreadsheet accurately reflects 
the data they submitted or to advise Board staff of any inaccuracies. 

(c) [(b)] Reallocations. Institutions will have until February 20 
or the first working day thereafter if it falls on a weekend or holiday to 
encumber the program funds that have been allocated to them. On that 
date, institutions lose claim to any funds not yet drawn down from the 
Board for immediate disbursement to students, and the funds released 
in this manner are available to the Board for reallocation to other in-
stitutions. Reallocated funds will be distributed among institutions re-
questing funds using the same basis as was used for the allocation of 
funds, but no institution will receive more funds than it requested. If 
necessary for ensuring the full use of funds, subsequent reallocations 
may be scheduled until all funds are awarded and disbursed. 

(d) [(c)] Disbursement of Funds to Institutions. As requested 
by institutions throughout the academic year, the Board shall forward 
to each participating institution a portion of its annual [initial and re-
newal year] allocations of funds for immediate release to students or 
immediate application to student accounts at the institution. 

(e) [(d)] Release of Funds to Students. The institution may 
release all or part of the proceeds of a TEXAS Grant to an eligible 
person only if the tuition and required fees incurred by the person at 
the institution have been paid. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600638 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 427-6114 

TITLE 22. EXAMINING BOARDS 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 214. VOCATIONAL NURSING 
EDUCATION 
22 TAC §214.6 
Introduction. The Texas Board of Nursing (Board) proposes an 
amendment to §214.6, relating to Vocational Nursing Education. 
The amendment is proposed under the Occupations Code 
§301.151 and §301.157 and is intended to assist vocational 
nursing education programs in developing reasonable teaching 
requirements for program directors/coordinators that also have 
responsibilities for administering the program. 

Background 

At the Board's October 2014 meeting, the Board charged its Ad-
visory Committee on Education (Committee) with reviewing and 
recommending rule changes related to teaching responsibilities 
for licensed vocational nursing education program directors/co-
ordinators. The Committee met on July 31, 2015, and Septem-
ber 18, 2015, to consider the Board's charge. Of particular con-
cern to the Committee was the ability of a program director/co-
ordinator to adequately perform both teaching and administra-
tive duties. The Committee members felt that a program direc-
tor/coordinator should not be required to teach an unreasonable 
amount of clock hours per week while maintaining responsibil-
ity for administrative duties. Such an overload can lead to poor 
student performance, including low passage rates on the na-
tional nursing licensure exam, and program instability. Following 
its discussions, the Committee determined that limiting a direc-
tor/coordinator's teaching duties to no more than four (4) clock 
hours per week should permit the director/coordinator time to ad-
equately meet all of his/her teaching and administrative respon-
sibilities. The Board considered the Committee's recommenda-
tions at its January 2016, meeting and approved the proposed 
amendment for publication in the Texas Register. 

Proposed Amendment 

Proposed amended §214.6(f)(7) provides that a director or coor-
dinator shall not teach more than four (4) clock hours per week, 
if required to teach. 

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendment is in effect, there will be no additional fiscal impli-
cations for state or local government as a result of implementing 
the proposal. 

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendment 
is in effect, the anticipated public benefit will be the adoption of 

rules that promote quality nursing education in this state. The 
Board is charged with protecting the health, safety, and welfare 
of the people of Texas. The Board seeks to fulfill this obligation, 
in part, by regulating vocational nursing education programs in 
this state. The proposed amendment is designed to prevent pro-
gram understaffing that could be considered high risk for student 
outcomes and program longevity. When an individual is respon-
sible for administrative and teaching duties, it may become diffi-
cult for the individual to adequately meet the responsibilities for 
both. When this occurs, students may be negatively impacted 
and/or the management of the program may suffer. The pro-
posed amendment is intended to prevent this potential harm and 
to ensure positive student outcomes sand the continued success 
of the program. 

Potential Costs Associated with the Proposal. The proposed 
amendment may result in new and/or additional costs to pro-
grams affected by the proposal. 

Under proposed amended §214.6(b), a licensed vocational nurs-
ing education program must ensure that its director/coordinator 
does not teach more than four clock hours per week. In order 
to comply with this requirement, some education programs may 
find it necessary to re-organize their administrative staffs, includ-
ing hiring additional staff members to provide services that may 
have been previously provided by a single individual. 

The probable costs of compliance with the proposal will likely 
vary among individual programs based upon a variety of factors. 
These factors may include the amount of time a director/coor-
dinator currently teaches; the teaching responsibilities of other 
faculty members who may be able to absorb additional teaching 
responsibilities; and the salary/compensation required to employ 
an additional instructor(s). The Board estimates that the average 
market rate for a vocational nursing education program instruc-
tor is approximately $35.00 per hour. This estimated average 
amount, however, may vary or be affected by the policies and hir-
ing practices of the specific program/institution, the length of the 
teaching contract, the type of teaching responsibilities required; 
and the education and experience of the particular individual. 
Though the exact cost of compliance may vary among programs, 
each program has sufficient information to calculate its own com-
pliance costs. Further, each program is free to choose the most 
economical method of compliance with the proposal. 

Economic Impact Statement and Regulatory Flexibility Anal-
ysis for Small and Micro-Businesses. The Government Code 
§2006.002(c) and (f) require, that if a proposed rule may have 
an economic impact on small businesses or micro-businesses, 
state agencies must prepare, as part of the rulemaking process, 
an economic impact statement that assesses the potential 
impact of the proposed rule on these businesses and a reg-
ulatory flexibility analysis that considers alternative methods 
of achieving the purpose of the rule. The Government Code 
§2006.001(a)(2) defines small business as a legal entity, in-
cluding a corporation, partnership, or sole proprietorship, that 
is formed for the purpose of making a profit; is independently 
owned and operated, and has fewer than 100 employees or 
less than $6 million in annual gross receipts. The Government 
Code §2006.001(a)(1) defines micro-business similarly to small 
business but specifies that such a business may not have more 
than 20 employees. The Government Code §2006.001(a)(1) 
does not specify a maximum level of gross receipts for a 
micro-business." Each of the elements in §2006.001(1) and 
§2006.001(2) must be met in order for an entity to qualify as a 
micro-business or small business. 
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The Board has determined that approximately thirty-five percent 
(35%) of vocational nursing education programs may qualify 
as a small or micro-business under the Government Code 
§2006.001(a). This estimate is based on an analysis of the 
factors in §2006.002(c) and (f) and review of the information 
maintained by the Texas Higher Education Coordinating Board. 
The Board has determined that these programs are generally 
representative of the types of entities that the Board anticipates 
receiving new vocational nursing education program proposals 
from in the future. 

The Board has further determined that the proposal may have 
an adverse economic impact on these small or micro-businesses 
because these businesses may be required to expend resources 
to hire additional staff to meet the proposal's requirements. In ac-
cordance with the Government Code §2006.002(c-1), the Board 
has determined that even though the proposed amendments 
may have an adverse economic effect on small or micro-busi-
nesses, the Board is not required to prepare a regulatory flexi-
bility analysis as required in §2006.002(c)(2) of the Government 
Code for the following two reasons. 

First, no small or micro business is required by statute or by 
the proposed amendment to participate in the Texas nursing 
education market and provide nursing education in this state. 
Therefore, those small and micro-businesses that enter the 
Texas nursing education market and are approved by the Board 
have done so at their own choice, and as a result, agree to 
bear the costs required for compliance with the Board's require-
ments. Additionally, the proposed amendment may not affect 
every vocational nursing education program in Texas. Only 
those programs with directors/coordinators with teaching and 
administrative duties may be affected by the proposal. Further, 
some directors/coordinators with administrative and teaching 
duties may not be currently teaching more than four (4) clock 
hours per week. As such, those programs may not be affected 
by the proposal. For those programs that may be affected by the 
proposal, some programs may be able to re-organize their exist-
ing staffs to meet the proposal's requirements and will not need 
to employ new individuals to comply with the proposal. Further, 
each program is free to choose the most economical manner 
in which to meet the proposal's requirements, and the costs 
outlined in the Public Benefit/Cost Note part of this proposal 
provide sufficient cost information for small or micro-businesses 
to make an informed business decision regarding whether to 
enter or continue in the Texas nursing education market. 

Second, the Government Code §2006.002(c)(2) requires a state 
agency, before adopting a rule that may have an adverse eco-
nomic effect on small businesses, to prepare a regulatory flex-
ibility analysis that includes the agency's consideration of alter-
native methods of achieving the purpose of the proposed rule. 
Section 2006.002(c-1) requires that the regulatory analysis "con-
sider, if consistent with the health, safety, and environmental and 
economic welfare of the state, using regulatory methods that will 
accomplish the objectives of applicable rules while minimizing 
adverse impacts on small businesses." Therefore, an agency is 
not required to consider alternatives that, while possibly minimiz-
ing adverse impacts on small and micro-businesses, would not 
be protective of the health, safety, and environmental and eco-
nomic welfare of the state. 

The Occupations Code §301.157 authorizes the Board to 
approve schools of nursing and educational programs that 
meet the Board's requirements. The purpose of this statute is 
to ensure quality nursing education in Texas. The proposed 

amendment supports this goal by ensuring that program direc-
tors/coordinators have ample time to fulfill the duties of their 
role without being overtaxed, which may pose a risk to student 
and program success. Further, the proposed amendment 
enables the facilitation of successful program administration 
and is designed to prevent programs from experiencing un-
derstaffing, negative changes in approval status, and negative 
student outcomes. The Board recognizes that it is important for 
small and micro-businesses to enter into and participate in the 
Texas nursing education market. The Board also recognizes, 
however, that such businesses must provide quality nursing 
education. As a result, every program must be thoroughly and 
vigorously reviewed to ensure compliance with this standard. 
The purpose of the proposed amendment and the authorizing 
statutes are to protect the health, safety, and economic welfare 
of Texas consumers and the state of Texas. The Board cannot 
ensure quality nursing care for all Texas consumers without first 
ensuring quality nursing instruction. As a result, the Board has 
determined that there are no additional regulatory alternatives 
to the proposed amendment that will sufficiently protect the 
health, safety, and economic interests of Texas consumers and 
the welfare of the state. 

Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 

Request for Public Comment. To be considered, written com-
ments on the proposal or any request for a public hearing must 
be submitted no later than 5:00 p.m. on March 27, 2016, to 
James W. Johnston, General Counsel, Texas Board of Nurs-
ing, 333 Guadalupe, Suite 3-460, Austin, Texas 78701, or by 
e-mail to dusty.johnston@bon.texas.gov, or faxed to (512) 305-
8101. An additional copy of the comments on the proposal or 
any request for a public hearing must be simultaneously submit-
ted to Janice Hooper, PhD, RN, Lead Nursing Education Con-
sultant, Texas Board of Nursing, 333 Guadalupe, Suite 3-460, 
Austin, Texas 78701, or by e-mail to jan.hooper@bon.texas.gov, 
or faxed to (512) 305-8101. If a hearing is held, written and oral 
comments presented at the hearing will be considered. 

Statutory Authority. The amendment is proposed under the Oc-
cupations Code §301.151 and §301.157. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.157(a-1) states that a diploma program of study in 
this state that leads to an initial license as a registered nurse 
under Chapter 301 and that is completed on or after December 
31, 2014, must entitle a student to receive a degree on the stu-
dent's successful completion of a degree program of a public or 
private institution of higher education accredited by an agency 
recognized by the Texas Higher Education Coordinating Board. 
Section 301.157(b)(3) states that the Board may prescribe other 
rules as necessary to conduct approved schools of nursing and 
educational programs for the preparation of registered nurses or 
vocational nurses. 
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Section 301.157(d-1) states that a school of nursing or educa-
tional program is considered approved by the Board and, except 
as provided by §301.157(d-7), is exempt from Board rules that 
require ongoing approval if the school or program: (i) is accred-
ited and maintains accreditation through a national nursing ac-
crediting agency selected by the Board under §301.157(b)(5); 
and (ii) maintains an acceptable pass rate as determined by the 
Board on the applicable licensing examination under Chapter 
301. 

Section 301.157(d-7) states that a school of nursing or educa-
tional program approved under §301.157 (d-1) shall: (i) provide 
the Board with copies of any reports submitted to or received 
from the national nursing accrediting agency selected by the 
Board; (ii) notify the Board of any change in accreditation sta-
tus; and (iii) provide other information required by the Board as 
necessary to evaluate and establish nursing education and work-
force policy in this state. 

Section 301.157(d-8) states that, for purposes of §301.157 (d-4), 
a nursing program is considered to meet standards substantially 
equivalent to the Board's standards if the program: (i) is part 
of an institution of higher education located outside this state 
that is approved by the appropriate regulatory authorities of that 
state; (ii) holds regional accreditation by an accrediting body rec-
ognized by the United States secretary of education and the 
Council for Higher Education Accreditation; (iii) holds specialty 
accreditation by an accrediting body recognized by the United 
States secretary of education and the Council for Higher Edu-
cation Accreditation, including the National League for Nursing 
Accrediting Commission; (iv) requires program applicants to be 
a licensed practical or vocational nurse, a military service corps-
man, or a paramedic, or to hold a college degree in a clinically ori-
ented health care field with demonstrated experience providing 
direct patient care; and (v) graduates students who: (A) achieve 
faculty-determined program outcomes, including passing crite-
rion-referenced examinations of nursing knowledge essential to 
beginning a registered nursing practice and transitioning to the 
role of registered nurse; (B) pass a criterion-referenced sum-
mative performance examination developed by faculty subject 
matter experts that measures clinical competencies essential 
to beginning a registered nursing practice and that meets na-
tionally recognized standards for educational testing, including 
the educational testing standards of the American Educational 
Research Association, the American Psychological Association, 
and the National Council on Measurement in Education; and (C) 
pass the National Council Licensure Examination for Registered 
Nurses at a rate equivalent to the passage rate for students of 
approved in-state programs. 

Cross Reference to Statute. The following statutes are affected 
by this proposal: 

Occupations Code §301.151 and §301.157. 

§214.6. Administration and Organization. 

(a) - (e) (No change.) 

(f) Each vocational nursing education program shall be ad-
ministered by a qualified individual who is accountable for the plan-
ning, implementation, and evaluation of the vocational nursing educa-
tion program. The director/coordinator shall: 

(1) - (6) (No change.) 

(7) a director or coordinator shall not teach more than four 
(4) clock hours per week, if required to teach [a director or coordina-

tor with responsibilities other than the program shall not have major 
teaching responsibilities]. 

(g) - (j) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 26, 

2016. 
TRD-201600662 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 305-6822 

22 TAC §214.8 
Introduction 

The Texas Board of Nursing (Board) proposes amendments to 
§214.8, relating to Vocational Nursing Education. The amend-
ments are proposed under the Occupations Code §301.151 and 
§301.157 and are necessary to enable the Board to monitor and 
approve certain enrollment increases in vocational nursing edu-
cational programs. The amendments also update outdated ter-
minology and references to other Board rules within the rule text. 

Background 

At the Board's October 2014 meeting, the Board charged its Ad-
visory Committee on Education (Committee) with reviewing and 
recommending rule changes related to increases in the enroll-
ment of nursing education programs. The Committee met on 
July 31, 2015 and September 18, 2015 to consider the Board's 
charge. Following its discussions, the Committee voted to rec-
ommend rule amendments to the Board that would require Board 
approval for a twenty-five percent (25%) or greater increase in 
annual student enrollment. The Committee was concerned that 
an unreasonably rapid expansion in program enrollment could 
lead to understaffing, shortage of clinical placements, and poor 
student outcomes, including low passage rates on the national 
licensure examination. 

The Board considered the Committee's recommendations at its 
January 2016 meeting. In addition to the Committee's recom-
mendations, Board Staff also recommended additional amend-
ments to update outdated terminology and references in the rule 
text. The Board approved all of the proposed amendments for 
publication in the Texas Register. 

Proposed Amendments 

The Board is proposing several amendments to the section. 
First, the proposed amendments require Board approval when a 
vocational nursing education program intends to expand its en-
rollment by twenty-five percent (25%) or more annually. Under 
the proposed amendments, the program must notify the Board 
of its intent to expand its enrollment. The Executive Director 
of the Board will then consider whether to grant the program's 
request based upon review of the factors specified in the rule. 
If the Executive Director is unable to grant the approval based 
upon his/her review, the Board will consider whether to grant the 
program's request at its next quarterly meeting. The Board will 
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then review the program's request and make a decision based 
upon consideration of the factors listed in the rule. 

The factors enumerated in the rule, as well as the twenty-five 
percent (25%) benchmark, are derived from the standards of 
the Accreditation Commission for Education in Nursing (ACEN). 
For increases in enrollment, ACEN requires its accredited pro-
grams to submit a substantive change proposal to be considered 
and either granted or denied based upon consideration of sub-
stantially similar factors as those contained in the Board's pro-
posal. Under the Board's current rules [§214.4(c)(5)-(13)], pro-
grams with national nursing accreditation are exempted from the 
Board's ongoing approval requirements, provided that the pro-
gram's accreditation requirements are substantially equivalent to 
the standards set forth in Board rule. As such, the proposal will 
require non-accredited programs to meet the same standards for 
increases in enrollment that accredited programs must already 
meet, thus placing all programs on an equal footing. 

Second, the proposal contains amendments that are editorial in 
nature and remove outdated and obsolete references and ter-
minology from the section. For example, portions of the exist-
ing rule text that reference the outdated titles of §213.28 and 
§213.29 of this chapter have been updated to reference the new 
titles of those sections. Additionally, the term "chemical depen-
dency" has been changed to "substance use disorder" for con-
sistency with recent changes to other Board rules and with re-
cent changes in the Diagnostic and Statistical Manual of Mental 
Disorders, 5th Edition. 

Fiscal Note 

Katherine Thomas, Executive Director, has determined that for 
each year of the first five years the proposed amendments are 
in effect, there will be no additional fiscal implications for state or 
local government as a result of implementing the proposal. 

Public Benefit/Cost Note 

Ms. Thomas has also determined that for each year of the first 
five years the proposed amendments are in effect, the antici-
pated public benefit will be the adoption of clear, concise require-
ments that promote quality nursing education in this state. The 
Board is charged with protecting the health, safety, and welfare 
of the people of Texas. The Board seeks to fulfill this obligation, 
in part, by regulating vocational nursing education programs in 
this state. The proposed amendments provide the Board the op-
portunity to monitor and prevent program growth that could be 
considered high risk for student success and program longevity. 
Rapid increases in vocational nursing education program enroll-
ment can lead to understaffing of the program, a lack of individ-
ualized attention for students, a lack of clinical sites for the stu-
dents to complete the clinical portion of their education, a lack of 
resources available for students, and dropping passage rates on 
the licensure examination. In an effort to prevent these issues, 
the proposed amendments provide the Board appropriate over-
sight to monitor and approve increases in enrollment that are not 
likely to negatively impact student outcomes and program suc-
cess. Further, the editorial amendments to the rule make the 
rule's references internally consistent with other sections in the 
chapter and provide clear guidance to the public. 

Potential Costs for Programs Required to Comply with the Pro-
posal 

A number of the proposed amendments are editorial in nature 
and are not expected to result in a cost to programs required to 
comply with the proposal. However, the proposal's notification 

requirement may result in new and/or additional costs to some 
programs affected by the proposed amendments. 

First, not all vocational nursing education programs will be af-
fected by the proposal. Only those programs who seek to in-
crease their enrollment by twenty-five percent (25%) or more 
annually will be required to comply with the proposal. Under 
proposed amended §214.8(b), a vocational nursing education 
program must notify Board Staff four (4) months prior to such an 
anticipated increase in enrollment. The probable costs of compli-
ance with this requirement, however, are expected to be minimal 
in nature. 

A program affected by the proposal will likely engage in discus-
sions with Board Staff regarding its desire and/or need for its 
requested increase in enrollment. If the program's request can-
not be granted by Board Staff following such discussions, the 
program may need to attend a meeting of the Board to have its 
request considered by the Board. The probable expenses asso-
ciated with attending a quarterly Board meeting may vary among 
programs depending upon a variety of factors, including the dis-
tance being traveled, the number of days required for travel, and 
the number of individuals attending the meeting. However, each 
program is free to choose the most economical means of com-
plying with the proposal's requirements. Further, the Board an-
ticipates such costs to be within the normal course of business 
for a program and not to be overly burdensome. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro-Businesses 

The Government Code §2006.002(c) and (f) require, that if a 
proposed rule may have an economic impact on small busi-
nesses or micro-businesses, state agencies must prepare, as 
part of the rulemaking process, an economic impact statement 
that assesses the potential impact of the proposed rule on these 
businesses and a regulatory flexibility analysis that considers 
alternative methods of achieving the purpose of the rule. The 
Government Code §2006.001(a)(2) defines small business 
as a legal entity, including a corporation, partnership, or sole 
proprietorship, that is formed for the purpose of making a profit; 
is independently owned and operated, and has fewer than 100 
employees or less than $6 million in annual gross receipts. 
The Government Code §2006.001(a)(1) defines micro-business 
similarly to small business but specifies that such a business 
may not have more than 20 employees. The Government 
Code §2006.001(a)(1) does not specify a maximum level of 
gross receipts for a micro-business. Each of the elements in 
§2006.001(1) and §2006.001(2) must be met in order for an 
entity to qualify as a micro-business or small business. 

The Board has determined that approximately thirty-five percent 
(35%) of vocational nursing education programs may qualify 
as a small or micro-business under the Government Code 
§2006.001(a). This estimate is based upon an analysis of the 
factors in §2006.002(c) and (f) and review of the information 
maintained by the Texas Higher Education Coordinating Board. 
The Board has determined that these programs are generally 
representative of the types of entities that may submit new 
vocational nursing education program proposals to the Board 
in the future and may also qualify as small or micro-businesses 
under §2006.001. 

The Board has further determined that the proposal may have 
an adverse economic impact on these small or micro-businesses 
because these businesses may be required to expend resources 
in communicating with the Board and Board Staff regarding the 
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approval of their enrollment requests. In accordance with the 
Government Code §2006.002(c-1), the Board has determined 
that even though the proposed amendments may have an ad-
verse economic effect on these small or micro-businesses, the 
Board is not required to prepare a regulatory flexibility analysis 
as required in §2006.002(c)(2) of the Government Code for the 
following two reasons. 

First, no small or micro-business is required by statute or by 
the proposed amendments to enter the Texas nursing education 
market and provide nursing education in this state. Therefore, 
those small and micro-businesses that have entered the Texas 
nursing education market have done so at their own choice, and 
as a result, agree to bear the costs required for compliance with 
the Board's existing requirements and the requirements of the 
proposal. Further, any small or micro-business seeking to ex-
pand their program in the Texas nursing education market does 
so at its own choice, and as a result, agrees to bear the costs re-
quired for compliance with the Board's existing requirements and 
the requirements of the proposal. Additionally, not all vocational 
nursing educational programs will be affected by the proposal. 
Only those vocational nursing education programs seeking to 
expand their enrollment by twenty-five percent (25%) or more 
annually will be affected by the proposal. However, the costs 
outlined in the Public Benefit/Cost Note part of this proposal pro-
vide sufficient cost information for small or micro-businesses to 
make an informed business decision regarding whether to enter 
and/or continue in the Texas nursing education market. 

Second, the Government Code §2006.002(c)(2) requires a state 
agency, before adopting a rule that may have an adverse eco-
nomic effect on small businesses, to prepare a regulatory flex-
ibility analysis that includes the agency's consideration of alter-
native methods of achieving the purpose of the proposed rule. 
Section 2006.002(c-1) requires that the regulatory analysis "con-
sider, if consistent with the health, safety, and environmental and 
economic welfare of the state, using regulatory methods that will 
accomplish the objectives of applicable rules while minimizing 
adverse impacts on small businesses." Therefore, an agency is 
not required to consider alternatives that, while possibly minimiz-
ing adverse impacts on small and micro-businesses, would not 
be protective of the health, safety, and environmental and eco-
nomic welfare of the state. 

The Occupations Code §301.157 authorizes the Board to ap-
prove schools of nursing and educational programs that meet the 
Board's requirements. The purpose of this statute is to ensure 
quality nursing education in Texas. The proposed amendments 
support this goal by ensuring that programs do not increase their 
enrollment in such a manner as to lead to understaffing, short-
age of clinical placements, or poor student outcomes, such as 
low passage rates on the national licensure examination. The 
Board recognizes that it is important for small and micro-busi-
nesses to enter into and participate in the Texas nursing edu-
cation market. The Board also recognizes, however, that such 
businesses must provide quality nursing education. As a result, 
every program must be thoroughly and vigorously reviewed to 
ensure compliance with this standard. The purpose of the pro-
posed amendments and the authorizing statutes are to protect 
the health, safety, and economic welfare of Texas consumers 
and the state of Texas. The Board cannot ensure quality nursing 
care for all Texas consumers without first ensuring quality nurs-
ing instruction. The proposal imposes a reasonable review and 
approval process, whereby the Board seeks to ensure that a pro-
gram does not place its students' success or its own longevity 
in jeopardy due to an unreasonable increase in its enrollment. 

As a result, the Board has determined that there are no addi-
tional regulatory alternatives to the proposed amendments that 
will sufficiently protect the health, safety, and economic interests 
of Texas consumers and the welfare of the state. 

Takings Impact Assessment 

The Board has determined that no private real property interests 
are affected by this proposal and that this proposal does not re-
strict or limit an owner's right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under the Government Code §2007.043. 

Request for Public Comment 

To be considered, written comments on the proposal or 
any request for a public hearing must be submitted no later 
than 5:00 p.m. on March 27, 2016, to James W. Johnston, 
General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to dusty.john-
ston@bon.texas.gov, or faxed to (512) 305-8101. An additional 
copy of the comments on the proposal or any request for a 
public hearing must be simultaneously submitted to Janice 
Hooper, PhD, RN, Lead Nursing Education Consultant, Texas 
Board of Nursing, 333 Guadalupe, Suite 3-460, Austin, Texas 
78701, or by e-mail to jan.hooper@bon.texas.gov, or faxed to 
(512) 305-8101. If a hearing is held, written and oral comments 
presented at the hearing will be considered. 

Statutory Authority 

The amendments are proposed under the Occupations Code 
§301.151 and §301.157. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.157(a-1) states that a diploma program of study in 
this state that leads to an initial license as a registered nurse 
under Chapter 301 and that is completed on or after December 
31, 2014, must entitle a student to receive a degree on the stu-
dent's successful completion of a degree program of a public or 
private institution of higher education accredited by an agency 
recognized by the Texas Higher Education Coordinating Board. 
Section 301.157(b)(3) states that the Board may prescribe other 
rules as necessary to conduct approved schools of nursing and 
educational programs for the preparation of registered nurses or 
vocational nurses. 

Section 301.157(d-1) states that a school of nursing or educa-
tional program is considered approved by the Board and, except 
as provided by §301.157(d-7), is exempt from Board rules that 
require ongoing approval if the school or program: (i) is accred-
ited and maintains accreditation through a national nursing ac-
crediting agency selected by the Board under §301.157(b)(5); 
and (ii) maintains an acceptable pass rate as determined by the 
Board on the applicable licensing examination under Chapter 
301. 

Section 301.157(d-7) states that a school of nursing or educa-
tional program approved under §301.157(d-1) shall: (i) provide 
the Board with copies of any reports submitted to or received 
from the national nursing accrediting agency selected by the 
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Board; (ii) notify the Board of any change in accreditation sta-
tus; and (iii) provide other information required by the Board as 
necessary to evaluate and establish nursing education and work-
force policy in this state. 

Section 301.157(d-8) states that, for purposes of §301.157(d-4), 
a nursing program is considered to meet standards substantially 
equivalent to the Board's standards if the program: (i) is part 
of an institution of higher education located outside this state 
that is approved by the appropriate regulatory authorities of that 
state; (ii) holds regional accreditation by an accrediting body rec-
ognized by the United States secretary of education and the 
Council for Higher Education Accreditation; (iii) holds specialty 
accreditation by an accrediting body recognized by the United 
States secretary of education and the Council for Higher Edu-
cation Accreditation, including the National League for Nursing 
Accrediting Commission; (iv) requires program applicants to be 
a licensed practical or vocational nurse, a military service corps-
man, or a paramedic, or to hold a college degree in a clinically ori-
ented health care field with demonstrated experience providing 
direct patient care; and (v) graduates students who: (A) achieve 
faculty-determined program outcomes, including passing crite-
rion-referenced examinations of nursing knowledge essential to 
beginning a registered nursing practice and transitioning to the 
role of registered nurse; (B) pass a criterion-referenced sum-
mative performance examination developed by faculty subject 
matter experts that measures clinical competencies essential 
to beginning a registered nursing practice and that meets na-
tionally recognized standards for educational testing, including 
the educational testing standards of the American Educational 
Research Association, the American Psychological Association, 
and the National Council on Measurement in Education; and (C) 
pass the National Council Licensure Examination for Registered 
Nurses at a rate equivalent to the passage rate for students of 
approved in-state programs. 

Cross Reference to Statute. The following statutes are affected 
by this proposal: 

Occupations Code §301.151 and §301.157. 

§214.8. Students. 

(a) (No change.) 

(b) A program must seek approval prior to an increase in en-
rollment of twenty-five percent (25%) or greater by headcount in one 
(1) academic year for each nursing program offered. The program must 
notify Board Staff four (4) months prior to the anticipated increase in 
enrollment. The Executive Director shall have the authority to approve 
a requested increase in enrollment on behalf of the Board. When de-
termining whether to approve a request for an increase in enrollment 
under           

(1) the comparison of previous to projected nursing pro-
gram enrollment by headcount; 

(2) enrollment projections and enrollment management 
plan; 

(3) the change of enrollment on faculty workload; 

(4) clinical placement/utilization; 

(5) additional resources required by the enrollment in-
crease; and 

(6) the program's plan to evaluate the effect of the enroll-
ment increase on the program's success. 

this rule, the Executive Director and/or the Board shall consider:

(c) [(b)] Individuals enrolled in approved vocational nursing 
education programs preparing students for licensure shall be provided 
verbal and written information regarding conditions that may disqual-
ify graduates from licensure and of their rights to petition the Board 
for a Declaratory Order of Eligibility. Required eligibility information 
includes: 

(1) Texas Occupations Code §§301.252, 301.257, and 
301.452-.469; and 

(2) Sections 213.27 - 213.30 of this chapter [the Texas Ad-
ministrative Code] (relating to Good Professional Character, Licensure 
of Individuals with Criminal History [Licensure of Persons with Crim-
inal Offenses], Fitness to Practice [Criteria and Procedure Regarding 
Intemperate Use and Lack of Fitness in Eligibility and Disciplinary 
Matters], and Declaratory Order of Eligibility for Licensure). 

(d) [(c)] The program shall have well-defined, written nursing 
student policies based upon statutory and Board requirements, includ-
ing nursing student admission, dismissal, progression, and graduation 
policies that shall be developed, implemented, and enforced. 

(1) Student policies shall be in accordance with the require-
ments of all applicable federal and state agencies. 

(2) Nursing student policies which differ from those of the 
governing entity shall be in writing and shall be made available to fac-
ulty and students. 

(3) Applicants shall present evidence of being able to meet 
objectives/outcomes of the program; 

(4) All students shall be pretested. Tests shall measure 
reading comprehension and mathematical ability. 

(e) [(d)] Reasons for dismissal from the program shall be 
clearly stated in written nursing student policies and shall include any 
demonstration of the following, including, but not limited to: 

(1) evidence of actual or potential harm to patients, clients, 
or the public; 

(2) criminal behavior whether violent or non-violent, di-
rected against persons, property or public order and decency; 

(3) intemperate use, abuse of drugs or alcohol, or diagnosis 
of or treatment for a substance use disorder [chemical dependency], 
mental illness, or diminished mental capacity; and 

(4) the lack of good professional character as evidenced by 
a single incident or an integrated pattern of personal, academic and/or 
occupational behaviors which indicates that an individual is unable to 
consistently conform his or her conduct to the requirements of the Nurs-
ing Practice Act, the Board's rules and regulations, and generally ac-
cepted standards of nursing practice including, but not limited to: be-
haviors indicating honesty, accountability, trustworthiness, reliability, 
and integrity. 

(f) [(e)] Policies shall facilitate mobility/articulation, be con-
sistent with acceptable educational standards, and be available to stu-
dents and faculty. 

(g) [(f)] Student policies shall be furnished manually or elec-
tronically to all students at the beginning of the students' enrollment in 
the vocational nursing education program. 

(1) The program shall maintain a signed receipt of student 
policies in all students' records. 

(2) The program shall maintain evidence of student receipt 
of the criteria regarding eligibility for licensure, as specifically outlined 
in subsection (c) [(b)] of this section. 
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(3) It is the responsibility of the program and the nursing 
faculty to define and enforce nursing student policies. 

(h) [(g)] Acceptance of transfer students and evaluation of al-
lowable credit for advanced placement remains at the discretion of the 
director or coordinator of the program and the governing entity. Upon 
completing the program's requirements, the transferred student is con-
sidered to be a graduate of the program. 

(i) [(h)] Students shall have mechanisms for input into the de-
velopment of academic policies and procedures, curriculum planning, 
and evaluation of teaching effectiveness. 

(j) [(i)] Students shall have the opportunity to evaluate faculty, 
courses, and learning resources and these evaluations shall be docu-
mented. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600663 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

CHAPTER 215. PROFESSIONAL NURSING 
EDUCATION 
22 TAC §215.8 
Introduction 

The Texas Board of Nursing (Board) proposes amendments to 
§215.8, relating to Professional Nursing Education. The amend-
ments are proposed under Texas Occupations Code §301.151 
and §301.157 and are necessary to enable the Board to monitor 
and approve certain enrollment increases in professional nursing 
educational programs. The amendments also update outdated 
terminology and references to other Board rules within the rule 
text. 

Background 

At the Board's October 2014 meeting, the Board charged its Ad-
visory Committee on Education (Committee) with reviewing and 
recommending rule changes related to increases in the enroll-
ment of nursing education programs. The Committee met on 
July 31, 2015 and September 18, 2015 to consider the Board's 
charge. Following its discussions, the Committee voted to rec-
ommend rule amendments to the Board that would require Board 
approval for a twenty-five percent (25%) or greater increase in 
annual student enrollment. The Committee was concerned that 
an unreasonably rapid expansion in program enrollment could 
lead to understaffing, shortage of clinical placements, and poor 
student outcomes, including low passage rates on the national 
licensure examination. 

The Board considered the Committee's recommendations at its 
January 2016 meeting. In addition to the Committee's recom-
mendations, Board Staff also recommended additional amend-
ments to update outdated terminology and references in the rule 

text. The Board approved all of the proposed amendments for 
publication in the Texas Register. 

Proposed Amendments 

The Board is proposing several amendments to the section. 
First, the proposed amendments require Board approval when 
a professional nursing education program intends to expand 
its enrollment by twenty-five percent (25%) or more annually. 
Under the proposed amendments, the program must notify 
the Board of its intent to expand its enrollment. The Executive 
Director of the Board will then consider whether to grant the 
program's request based upon review of the factors specified in 
the rule. If the Executive Director is unable to grant the approval 
based upon his/her review, the Board will consider whether 
to grant the program's request at its next quarterly meeting. 
The Board will then review the program's request and make a 
decision based upon consideration of the factors listed in the 
rule. 

The factors enumerated in the rule, as well as the twenty-five 
percent (25%) benchmark, are derived from the standards of the 
Accreditation Commission for Education in Nursing (ACEN). For 
increases in enrollment, ACEN requires its accredited programs 
to submit a substantive change proposal to be considered and ei-
ther granted or denied based upon consideration of substantially 
similar factors as those contained in the Board's proposal. Un-
der the Board's current rule [(c)(5)-(13)], programs with national 
nursing accreditation are exempted from the Board's ongoing ap-
proval requirements, provided that the program's accreditation 
requirements are substantially equivalent to the standards set 
forth in Board rule. As such, the proposal will require non-ac-
credited programs to meet the same standards for increases in 
enrollment that accredited programs must already meet, thus 
placing all programs on an equal footing. 

Second, the proposal contains amendments that are editorial in 
nature and remove outdated and obsolete references and ter-
minology from the section. For example, portions of the exist-
ing rule text that reference the outdated titles of §213.28 and 
§213.29 of this chapter has been updated to reference the new 
titles of those sections. Additionally, the term "chemical depen-
dency" has been changed to "substance use disorder" for con-
sistency with recent changes to other Board rules and with re-
cent changes in the Diagnostic and Statistical Manual of Mental 
Disorders, 5th Edition. 

Fiscal Note 

Katherine Thomas, Executive Director, has determined that for 
each year of the first five years the proposed amendments are 
in effect, there will be no additional fiscal implications for state or 
local government as a result of implementing the proposal. 

Public Benefit/Cost Note 

Ms. Thomas has also determined that for each year of the first 
five years the proposed amendments are in effect, the antici-
pated public benefit will be the adoption of clear, concise require-
ments that promote quality nursing education in this state. The 
Board is charged with protecting the health, safety, and welfare 
of the people of Texas. The Board seeks to fulfill this obligation, 
in part, by regulating professional nursing education programs 
in this state. The proposed amendments provide the Board the 
opportunity to monitor and prevent program growth that could be 
considered high risk for student success and program longevity. 
Rapid increases in professional nursing education program en-
rollment can lead to understaffing of the program, a lack of in-
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dividualized attention for students, a lack of clinical sites for the 
students to complete the clinical portion of their education, a lack 
of resources available for students, and dropping passage rates 
on the licensure examination. In an effort to prevent these is-
sues, the proposed amendments provide the Board appropriate 
oversight to monitor and approve increases in enrollment that 
are not likely to negatively impact student outcomes and program 
success. Further, the editorial amendments to the rule make the 
rule's references internally consistent with other sections in the 
chapter and provide clear guidance to the public. 

Potential Costs for Programs Required to Comply with the Pro-
posal 

A number of the proposed amendments are editorial in nature 
and are not expected to result in a cost to programs required to 
comply with the proposal. However, the proposal's notification 
requirement may result in new and/or additional costs to some 
programs affected by the proposed amendments. 

First, not all professional nursing education programs will be af-
fected by the proposal. Only those programs who seek to in-
crease their enrollment by twenty-five percent (25%) or more 
annually will be required to comply with the proposal. Under 
proposed amended §215.8(b), a professional nursing education 
program must notify Board Staff four (4) months prior to such an 
anticipated increase in enrollment. The probable costs of compli-
ance with this requirement, however, are expected to be minimal 
in nature. 

A program affected by the proposal will likely engage in discus-
sions with Board Staff regarding its desire and/or need for its 
requested increase in enrollment. If the program's request can-
not be granted by Board Staff following such discussions, the 
program may need to attend a meeting of the Board to have its 
request considered by the Board. The probable expenses asso-
ciated with attending a quarterly Board meeting may vary among 
programs depending upon a variety of factors, including the dis-
tance being traveled, the number of days required for travel, and 
the number of individuals attending the meeting. However, each 
program is free to choose the most economical means of com-
plying with the proposal's requirements. Further, the Board an-
ticipates such costs to be within the normal course of business 
for a program and not to be overly burdensome. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro-Businesses 

The Government Code §2006.002(c) and (f) require, that if a 
proposed rule may have an economic impact on small busi-
nesses or micro-businesses, state agencies must prepare, as 
part of the rulemaking process, an economic impact statement 
that assesses the potential impact of the proposed rule on these 
businesses and a regulatory flexibility analysis that considers 
alternative methods of achieving the purpose of the rule. The 
Government Code §2006.001(a)(2) defines small business 
as a legal entity, including a corporation, partnership, or sole 
proprietorship, that is formed for the purpose of making a profit; 
is independently owned and operated, and has fewer than 100 
employees or less than $6 million in annual gross receipts. 
The Government Code §2006.001(a)(1) defines micro-business 
similarly to small business but specifies that such a business 
may not have more than 20 employees. The Government 
Code §2006.001(a)(1) does not specify a maximum level of 
gross receipts for a micro-business. Each of the elements in 
§2006.001(1) and §2006.001(2) must be met in order for an 
entity to qualify as a micro-business or small-business. 

After review of information compiled by the Texas Higher Edu-
cation Coordinating Board, the Board has not identified any ap-
proved professional nursing education program that may qual-
ify as a small or micro-business under the Government Code 
§2006.001(a). As such, the Board does not anticipate that the 
proposal will adversely affect a small or micro-business, as those 
terms are defined under the Government Code. Even if an ex-
isting program or a new program did qualify as a small or mi-
cro-business under the Government Code §2006.002, and the 
proposal could adversely affect such a program, the Board has 
determined that it is not required to prepare a regulatory flexi-
bility analysis as required in §2006.002(c)(2) of the Government 
Code for the following two reasons. 

First, no small or micro-business is required by statute or by 
the proposed amendments to enter the Texas nursing education 
market and provide nursing education in this state. Therefore, 
those small and micro-businesses that have entered the Texas 
nursing education market have done so at their own choice, 
and as a result, agree to bear the costs required for compliance 
with the Board's existing requirements and the requirements of 
the proposal. Further, any small or micro-business seeking to 
expand their program in the Texas nursing education market 
does so at its own choice, and as a result, agrees to bear the 
costs required for compliance with the Board's existing require-
ments and the requirements of the proposal. Additionally, not 
all professional nursing educational programs will be affected by 
the proposal. Only those professional nursing education pro-
grams seeking to expand their enrollment by twenty-five percent 
(25%) or more annually will be affected by the proposal. How-
ever, the costs outlined in the Public Benefit/Cost Note part of 
this proposal provide sufficient cost information for small or mi-
cro-businesses to make an informed business decision regard-
ing whether to enter and/or continue in the Texas nursing edu-
cation market. 

Second, the Government Code §2006.002(c)(2) requires a state 
agency, before adopting a rule that may have an adverse eco-
nomic effect on small businesses, to prepare a regulatory flex-
ibility analysis that includes the agency's consideration of alter-
native methods of achieving the purpose of the proposed rule. 
Section 2006.002(c-1) requires that the regulatory analysis "con-
sider, if consistent with the health, safety, and environmental and 
economic welfare of the state, using regulatory methods that will 
accomplish the objectives of applicable rules while minimizing 
adverse impacts on small businesses." Therefore, an agency is 
not required to consider alternatives that, while possibly mini-
mizing adverse impacts on small and micro-businesses would 
not be protective of the health, safety, and environmental and 
economic welfare of the state. 

The Occupations Code §301.157 authorizes the Board to ap-
prove schools of nursing and educational programs that meet the 
Board's requirements. The purpose of this statute is to ensure 
quality nursing education in Texas. The proposed amendments 
support this goal by ensuring that programs do not increase their 
enrollment in such a manner as to lead to understaffing, short-
age of clinical placements, or poor student outcomes, such as 
low passage rates on the national licensure examination. The 
Board recognizes that it is important for small and micro-busi-
nesses to enter into and participate in the Texas nursing edu-
cation market. The Board also recognizes, however, that such 
businesses must provide quality nursing education. As a result, 
every program must be thoroughly and vigorously reviewed to 
ensure compliance with this standard. The purpose of the pro-
posed amendments and the authorizing statutes are to protect 
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the health, safety, and economic welfare of Texas consumers 
and the state of Texas. The Board cannot ensure quality nursing 
care for all Texas consumers without first ensuring quality nurs-
ing instruction. The proposal imposes a reasonable review and 
approval process, whereby the Board seeks to ensure that a pro-
gram does not place its students' success or its own longevity 
in jeopardy due to an unreasonable increase in its enrollment. 
As a result, the Board has determined that there are no addi-
tional regulatory alternatives to the proposed amendments that 
will sufficiently protect the health, safety, and economic interests 
of Texas consumers and the welfare of the state. 

Takings Impact Assessment 

The Board has determined that no private real property interests 
are affected by this proposal and that this proposal does not re-
strict or limit an owner's right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under the Government Code §2007.043. 

Request for Public Comment 

To be considered, written comments on the proposal or 
any request for a public hearing must be submitted no later 
than 5:00 p.m. on March 27, 2016, to James W. Johnston, 
General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to dusty.john-
ston@bon.texas.gov, or faxed to (512) 305-8101. An additional 
copy of the comments on the proposal or any request for a 
public hearing must be simultaneously submitted to Janice 
Hooper, PhD, RN, Lead Nursing Education Consultant, Texas 
Board of Nursing, 333 Guadalupe, Suite 3-460, Austin, Texas 
78701, or by e-mail to jan.hooper@bon.texas.gov, or faxed to 
(512) 305-8101. If a hearing is held, written and oral comments 
presented at the hearing will be considered. 

Statutory Authority 

The amendments are proposed under the Occupations Code 
§301.151 and §301.157. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.157(a-1) states that a diploma program of study in 
this state that leads to an initial license as a registered nurse 
under Chapter 301 and that is completed on or after December 
31, 2014, must entitle a student to receive a degree on the stu-
dent's successful completion of a degree program of a public or 
private institution of higher education accredited by an agency 
recognized by the Texas Higher Education Coordinating Board. 
Section 301.157(b)(3) states that the Board may prescribe other 
rules as necessary to conduct approved schools of nursing and 
educational programs for the preparation of registered nurses or 
vocational nurses. 

Section 301.157(d-1) states that a school of nursing or educa-
tional program is considered approved by the Board and, except 
as provided by §301.157(d-7), is exempt from Board rules that 
require ongoing approval if the school or program: (i) is accred-
ited and maintains accreditation through a national nursing ac-
crediting agency selected by the Board under §301.157(b)(5); 
and (ii) maintains an acceptable pass rate as determined by the 

Board on the applicable licensing examination under Chapter 
301. 

Section 301.157(d-7) states that a school of nursing or educa-
tional program approved under §301.157(d-1) shall: (i) provide 
the Board with copies of any reports submitted to or received 
from the national nursing accrediting agency selected by the 
Board; (ii) notify the Board of any change in accreditation sta-
tus; and (iii) provide other information required by the Board as 
necessary to evaluate and establish nursing education and work-
force policy in this state. 

Section 301.157(d-8) states that, for purposes of §301.157(d-4), 
a nursing program is considered to meet standards substantially 
equivalent to the Board's standards if the program: (i) is part 
of an institution of higher education located outside this state 
that is approved by the appropriate regulatory authorities of that 
state; (ii) holds regional accreditation by an accrediting body rec-
ognized by the United States secretary of education and the 
Council for Higher Education Accreditation; (iii) holds specialty 
accreditation by an accrediting body recognized by the United 
States secretary of education and the Council for Higher Edu-
cation Accreditation, including the National League for Nursing 
Accrediting Commission; (iv) requires program applicants to be 
a licensed practical or vocational nurse, a military service corps-
man, or a paramedic, or to hold a college degree in a clinically ori-
ented health care field with demonstrated experience providing 
direct patient care; and (v) graduates students who: (A) achieve 
faculty-determined program outcomes, including passing crite-
rion-referenced examinations of nursing knowledge essential to 
beginning a registered nursing practice and transitioning to the 
role of registered nurse; (B) pass a criterion-referenced sum-
mative performance examination developed by faculty subject 
matter experts that measures clinical competencies essential 
to beginning a registered nursing practice and that meets na-
tionally recognized standards for educational testing, including 
the educational testing standards of the American Educational 
Research Association, the American Psychological Association, 
and the National Council on Measurement in Education; and (C) 
pass the National Council Licensure Examination for Registered 
Nurses at a rate equivalent to the passage rate for students of 
approved in-state programs. 

Cross Reference to Statute. The following statutes are affected 
by this proposal: 

Occupations Code §301.151 and §301.157. 

§215.8. Students. 

(a) (No change.) 

(b) A program must seek approval prior to an increase in en-
rollment of twenty-five percent (25%) or greater by headcount in one 
(1) academic year for each nursing program offered. The program must 
notify Board Staff four (4) months prior to the anticipated increase in 
enrollment. The Executive Director shall have the authority to approve 
an increase in enrollment on behalf of the Board. When determining 
whether to approve a request for an increase in enrollment under this 
rule, the Executive Director and/or the Board shall consider: 

(1) the comparison of previous to projected nursing pro-
gram enrollment by headcount; 

(2) enrollment projections and enrollment management 
plan; 

(3) the change of enrollment on faculty workload; 

(4) clinical placement/utilization; 
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(5) additional resources required by the enrollment in-
crease; and 

(6) the program's plan to evaluate the effect of the enroll-
ment increase on the program's success. 

(c) [(b)] Individuals enrolled in approved professional nursing 
education programs preparing students for licensure shall be provided 
verbal and written information regarding conditions that may disqual-
ify graduates from licensure and of their rights to petition the Board 
for a Declaratory Order of Eligibility. Required eligibility information 
includes: 

(1) Texas Occupations Code §§301.252, 301.257, and 
301.452 - 301.469; and 

(2) Sections 213.27 - 213.30 of this title (relating to Good 
Professional Character, Licensure of Individuals with Criminal His-
tory [Licensure of Persons with Criminal Offenses], Fitness to Practice 
[Criteria and Procedure Regarding Intemperate Use and Lack of Fit-
ness in Eligibility and Disciplinary Matters], and Declaratory Order of 
Eligibility for Licensure). 

(d) [(c)] The program shall have well-defined, written nursing 
student policies based upon statutory and Board requirements, includ-
ing nursing student admission, dismissal, progression, and graduation 
policies that shall be developed, implemented, and enforced. 

(1) Student policies shall be in accordance with the require-
ments of all applicable federal and state agencies. 

(2) Nursing student policies which differ from those of the 
governing entity shall be in writing and shall be made available to fac-
ulty and students. 

(e) [(d)] Reasons for dismissal from the program shall be 
clearly stated in written nursing student policies and shall include any 
demonstration of the following, including, but not limited to: 

(1) evidence of actual or potential harm to patients, clients, 
or the public; 

(2) criminal behavior whether violent or non-violent, di-
rected against persons, property or public order and decency; 

(3) intemperate use, abuse of drugs or alcohol, or diagnosis 
of or treatment for a substance use disorder [chemical dependency], 
mental illness, or diminished mental capacity; and 

(4) the lack of good professional character as evidenced by 
a single incident or an integrated pattern of personal, academic, and/or 
occupational behaviors which indicates that an individual is unable to 
consistently conform his or her conduct to the requirements of the Nurs-
ing Practice Act, the Board's rules and regulations, and generally ac-
cepted standards of nursing practice including, but not limited to: be-
haviors indicating honesty, accountability, trustworthiness, reliability, 
and integrity. 

(f) [(e)] Policies shall facilitate mobility/articulation, be con-
sistent with acceptable educational standards, and be available to stu-
dents and faculty. 

(g) [(f)] Student policies shall be furnished manually or elec-
tronically to all students at the beginning of the students' enrollment in 
the professional nursing education program. 

(1) The program shall maintain a signed receipt of student 
policies in all students' records. 

(2) The program shall maintain evidence of student receipt 
of the Board's license eligibility information as specifically outlined in 
subsection (c) [(b)] of this section. 

(3) It is the responsibility of the program and the nursing 
faculty to define and enforce nursing student policies. 

(h) [(g)] Acceptance of transfer students and evaluation of al-
lowable credit for advanced placement remains at the discretion of the 
dean or director of the program and the governing entity. Upon com-
pleting the program's requirements, the transferred student is consid-
ered to be a graduate of the program. 

(i) [(h)] Students shall have mechanisms for input into the de-
velopment of academic policies and procedures, curriculum planning, 
and evaluation of teaching effectiveness. 

(j) [(i)] Students shall have the opportunity to evaluate faculty, 
courses, and learning resources and these evaluations shall be docu-
mented. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600664 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

PART 23. TEXAS REAL ESTATE 
COMMISSION 

CHAPTER 535. GENERAL PROVISIONS 
SUBCHAPTER F. REQUIREMENTS FOR 
EDUCATION PROVIDERS, COURSES 
AND INSTRUCTORS FOR QUALIFYING 
EDUCATION 
22 TAC §535.63 
The Texas Real Estate Commission (TREC) proposes amend-
ments to 22 TAC §535.63, Approval of Instructors of Qualifying 
Courses, in Chapter 535, General Provisions. 

The amendments are proposed to clarify qualifications needed 
to become an approved instructor of a TREC approved adult 
instructor training course. This amendment was recommended 
by the Commission's Education Standards Advisory Committee. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendments are in effect there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the sections. 
There is no significant anticipated impact on small businesses, 
micro-businesses or local or state employment as a result of im-
plementing the sections. There is no anticipated significant eco-
nomic cost to persons who are required to comply with the pro-
posed amendments. 

Ms. Lewis also has determined that for each year of the first five 
years the sections as proposed are in effect, the public bene-
fit anticipated as a result of enforcing the sections will be better 
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♦ ♦ ♦ 

educated license holders and therefore greater consumer pro-
tection. 

Comments on the proposal may be submitted by mail to Kerri 
Lewis, General Counsel, Texas Real Estate Commission, P.O. 
Box 12188, Austin, Texas 78711-2188 or via email to gen-
eral.counsel@trec.texas.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to adopt and enforce rules necessary to administer Chapters 
1101 and 1102; and to establish standards of conduct and ethics 
for its licensees to fulfill the purposes of chapters 1101 and 1102 
and ensure compliance with Chapters 1101 and 1102. 

The statutes affected by this proposal are Texas Occupations 
Code, Chapter 1101. No other statute, code or article is affected 
by the proposed amendments. 

§535.63. Approval of Instructors of Qualifying Courses 

(a) (No change.) 

(b) Standards for instructor approval. To be approved as an in-
structor by the Commission to teach real estate or real estate inspection 
qualifying courses, the applicant must meet the following standards: 

(1) The applicant must satisfy the Commission as to: 

(A) the applicant's honesty, trustworthiness, and in-
tegrity; and 

(B) the person's competency in the subject matter to be 
taught and ability to teach effectively. 

(2) Except as provided by paragraph (3) of this subsection, 
the applicant must possess the following qualifications: 

(A) a college degree in the subject area or five years of 
active experience as a license holder and three years of experience in 
teaching or training; or 

(B) the equivalent of paragraph (2)(A) of this subsec-
tion as determined by the Commission after consideration of the ap-
plicant's professional experience, research, authorship, or other signif-
icant endeavors in real estate or real estate inspection; and 

(C) beginning January 1, 2016, provide a completion 
certificate from an adult education instructor training course of at least 
8 hours that is acceptable to the Commission and dated within four 
years of the date of application. 

(3) To be approved as an instructor of Texas Standards of 
Practice, Texas Standards of Practice/Legal/Ethics Update, or as an in-
structor of a ride along inspection course as defined in §535.218 of this 
title, an applicant must have five years of active licensure as a Texas 
professional inspector, and have: 

(A) performed a minimum of 200 real estate inspections 
as a Texas professional inspector; or 

(B) three years of experience in teaching and/or spon-
soring trainees or inspectors. 

(4) To be approved as an instructor of a Commission ap-
proved adult education instructor training course, an applicant must 
satisfy the Commission that the applicant: 

(A) is currently approved to teach an adult education 
certification course accepted by the Commission for credit under para-
graph (2)(C), such as CREI or ITI; 

(B) has a college degree in adult education from an ac-
credited college or university and two years of recent experience train-
ing adult educators; or 

(C) the equivalent of paragraph (4)(A) or (B) of this 
subsection as determined by the Commission after consideration of the 
applicant's professional experience, references, research, authorship, 
or other significant endeavors in training adult educators. 

(c) - (f) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 9, 

2016. 
TRD-201600617 
Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-3092 

22 TAC §535.64 
The Texas Real Estate Commission (TREC) proposes amend-
ments to 22 TAC §535.64, Content Requirements for Qualifying 
Real Estate Courses, in Chapter 535, General Provisions. 

The amendments are proposed to provide consistency and bet-
ter quality in Property Management qualifying courses and are 
recommended by the Commission's Education Standards Advi-
sory Committee. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendments are in effect there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the section. 
There is no significant anticipated impact on small businesses, 
micro-businesses or local or state employment as a result of im-
plementing the section. There is no anticipated significant eco-
nomic cost to persons who are required to comply with the pro-
posed amendments. 

Ms. Lewis also has determined that for each year of the first five 
years the section as proposed is in effect, the public benefit antic-
ipated as a result of enforcing the section will be better educated 
license holders and therefore greater consumer protection. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Real Estate Commission, P.O. Box 
12188, Austin, Texas 78711-2188 or via email to general.coun-
sel@trec.texas.gov. The deadline for comments is 30 days after 
publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to adopt and enforce rules necessary to administer Chapters 
1101 and 1102; and to establish standards of conduct and ethics 
for its licensees to fulfill the purposes of Chapters 1101 and 1102 
and ensure compliance with Chapters 1101 and 1102. 

The statutes affected by this proposal are Texas Occupations 
Code, Chapter 1101. No other statute, code or article is affected 
by the proposed amendments. 

41 TexReg 1336 February 26, 2016 Texas Register 

mailto:sel@trec.texas.gov
mailto:eral.counsel@trec.texas.gov


♦ ♦ ♦ 

§535.64. Content Requirements for Qualifying Real Estate Courses. 

(a) (No change.) 

(b) Elective [Other] qualifying courses. To be approved by the 
Commission, the following elective qualifying courses must contain 
the content outlined below: [Other acceptable qualifying courses are 
those courses approved by the Commission that meet:] 

(1) Property Management, which shall contain the follow-
ing topics, the units of which are outlined in the PROPM-0, Qualify-
ing Real Estate Course Approval Form, Property Management, hereby 
adopted by reference: 

(A) Professional Property Management - 120 minutes; 

(B) Feasibility of Property Management - 90 minutes; 

(C) Marketing Plan - 60 minutes; 

(D) Management Operations - 130 minutes; 

(E) Owner Relations - 120 minutes; 

(F) Market Analysis and Management of Housing - 95 
minutes; 

(G) Leases - 100 minutes; 

(H) Tenant Relations - 115 minutes; 

(I) Federal, State and Local Laws - 230 minutes; 

(J) Maintenance and Construction - 90 minutes; 

(K) Commercial Property Management - 150 minutes; 

(L) Risk and Environmental Issues - 110 minutes; and 

(M) Safety and Security Issues for Property Managers 
and Staff - 90 minutes; 

(2) [(1)] other than Property Management, meet the re-
quirements of §1101.003 of the Act; or 

(3) [(2)] Residential Inspection for Real Estate Agents (or 
equivalent), which shall include but is not limited to: 

(A) repair-related contract forms and addenda; 

(B) inspector and client agreements; 

(C) inspection standards of practice and standard 
inspection report form; 

(D) tools and procedures; 

(E) electromechanical systems (plumbing, heating, air 
conditioning, appliances, energy-saving considerations); and 

(F) structures (lot and landscape, roofs, chimney, gut-
ters, paved areas, walls, windows and doors, insect damage and storage 
areas). 

(c) - (d) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 9,
 

2016.
 
TRD-201600618
 

Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-3092 

SUBCHAPTER G. REQUIREMENTS FOR 
CONTINUING EDUCATION PROVIDERS, 
COURSES AND INSTRUCTORS 
22 TAC §535.73 
The Texas Real Estate Commission (TREC) proposes amend-
ments to 22 TAC §535.73, Approval of Elective Continuing Edu-
cation Courses, in Chapter 535, General Provisions. 

The amendments are proposed to correct the language so that 
it will not be misinterpreted. The statute and the intention of the 
Commission was to limit the daily presentation to 10 hours, not 
limit the length of the entire course. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendments are in effect there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the sections. 
There is no significant anticipated impact on small businesses, 
micro-businesses or local or state employment as a result of im-
plementing the section. There is no anticipated significant eco-
nomic cost to persons who are required to comply with the pro-
posed amendments. 

Ms. Lewis also has determined that for each year of the first 
five years the section as proposed is in effect, the public benefit 
anticipated as a result of enforcing the sections will be better 
greater clarity in the rule. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Real Estate Commission, P.O. Box 
12188, Austin, Texas 78711-2188 or via email to general.coun-
sel@trec.texas.gov. The deadline for comments is 30 days after 
publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to adopt and enforce rules necessary to administer Chapters 
1101 and 1102; and to establish standards of conduct and ethics 
for its licensees to fulfill the purposes of Chapters 1101 and 1102 
and ensure compliance with Chapters 1101 and 1102. 

The statutes affected by this proposal are Texas Occupations 
Code, Chapter 1101. No other statute, code or article is affected 
by the proposed amendments. 

§535.73. Approval of Elective Continuing Education Courses. 

(a) - (b) (No change.) 

(c) Standards for course approval of elective CE course. 

(1) To be approved as an elective CE course by the Com-
mission, the course must: 

(A) cover subject matter appropriate for a continuing 
education course for real estate or real estate inspection license holders; 

(B) be current and accurate; and 

(C) be at least one hour long with daily presentations 
[and] no more than 10 hours long. 
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(2) A provider must demonstrate that a course meets the 
requirements under paragraph (1) of this subsection by submitting a 
statement describing the objective of the course and the relevance of 
the subject matter to activities for which a real estate or inspector li-
cense is required, including but not limited to relevant issues in the real 
estate market or topics which increase or support the license holder's 
development of skill and competence. 

(3) The course must be presented in full hourly units. 

(4) The course must be delivered by one of the following 
delivery methods: 

(A) classroom delivery; 

(B) distance education delivery; or 

(C) a combination of (A) and (B), if at least 50% of the 
combined course is offered by classroom delivery. 

(d) - (e) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 9, 

2016. 
TRD-201600619 
Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-3092 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 97. COMMUNICABLE DISEASES 
SUBCHAPTER A. CONTROL OF 
COMMUNICABLE DISEASES 
25 TAC §97.11, §97.12 
The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health 
Services (department), proposes amendments to §97.11 and 
§97.12, concerning the communicable disease exposure and 
testing of emergency response employees or volunteers. 

BACKGROUND AND PURPOSE 

The purpose of the amendments is to update communicable dis-
ease exposure and testing protocols for emergency response 
employees or volunteers and require each emergency response 
employee or volunteer entity to nominate a designated infec-
tion control officer for their organization. The amendments are 
necessary to comply with Senate Bill (SB) 1574, 84th Legisla-
ture, Regular Session, which amended Health and Safety Code, 
Chapter 81; Article 18, Code of Criminal Procedure; and Govern-
ment Code, Chapter 607, and requires the department to expand 
the diseases and criteria that constitute exposure; prescribe the 
qualifications for an individual to become a designated infection 

control officer; and in certain circumstances, order testing of a 
person who may have exposed emergency response employees 
or volunteers to a reportable disease; and give notice of test re-
sults to designated infection control officers. The amendments 
also update other requirements for consistency with guidance 
from the Centers for Disease Control and Prevention and are a 
part of the four-year rule review process. 

Government Code, §2001.039, requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 97.11 and §97.12 have 
been reviewed, and the department has determined that rea-
sons for adopting the sections continue to exist because rules 
on this subject are needed to administer the program effectively. 

SECTION-BY-SECTION SUMMARY 

The amendments to §97.11 and §97.12 replace the terms "emer-
gency medical service employee, peace officer, detention offi-
cer, county jailer, or fire fighter" and "emergency responder" with 
"emergency response employee or volunteer" to conform with 
changes made to Health and Safety Code, §81.003, to reclas-
sify these individuals under the broad term "emergency response 
employee or volunteer." These amendments are necessary to 
comply with SB 1574. 

The amendments to §97.11(b)(1) define "designated infection 
control officer" and grant these individuals the ability to receive 
notice of exposure and positive or negative test results. The enti-
ties that employ these individuals must notify the local health au-
thority or local health care facilities that they have a designated 
infection control officer or alternate designated infection control 
officer. Section 97.11(b)(2) defines "emergency response em-
ployer or volunteer." These amendments are necessary to com-
ply with SB 1574. 

The amendments to §97.11(c)(6) revise the list of diseases 
and criteria which constitute exposure to include "any other 
reportable disease or a disease caused by a select agent or 
toxin identified or listed under 42 C.F.R. §73.3, if there has been 
an exposure via the usual mode of transmission of that disease 
as determined by the department or the local health authority." 
These amendments are necessary to comply with SB 1574. 

The amendments to §97.11(d)(2)(B) allow an emergency re-
sponse employee or volunteer entity's designated infection 
control officer to determine if a risk of exposure to a notifiable 
condition has occurred in compliance with SB 1574. 

The amendments to §97.11 and §97.12 in the following para-
graph were originally presented at the June 14, 2015, State 
Health Services Council (council) meeting as a part of the state 
agency four-year review of rules, but were withdrawn from that 
rulemaking timeline so that the amendments concerning SB 
1574 could be included and presented at the November 18 -
19, 2015 council meetings. The purpose of the amendments 
is to clarify the conditions and diseases that must be reported; 
clarify the minimal reportable information requirements for the 
conditions and diseases; and adjust the list of reportable dis-
eases to include diseases and conditions of concern to public 
health. The amendments comply with guidance from the Cen-
ters for Disease Control and Prevention regarding surveillance 
for reportable conditions, and allow the department to conduct 
more relevant and efficient disease surveillance. The amend-
ments comply with Health and Safety Code, Chapter 81, which 
requires the department to identify each communicable disease 
or health condition which is reportable under the chapter. 
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The amendments to §97.11(c)(1) delete the term "SARS" and 
update the condition to "novel coronavirus causing severe acute 
respiratory disease" to account for different novel coronaviruses 
(including Middle Eastern Respiratory Syndrome (MERS)) 
that could emerge. Novel influenza was added to the list of 
diseases and criteria which constitute exposure because it is 
a high consequence infection disease. The amendments to 
§97.11(c)(2) revise "Haemophilus influenzae type b infection, 
invasive" to "Haemophilus influenzae, invasive" to ensure that 
all Haemophilus influenzae in Texas are identified, especially 
in children under five years of age (the age group targeted for 
vaccine and at most risk from the disease). In §97.11(c)(4), 
"Shiga-toxin producing E.coli infection" nomenclature is updated 
to "Shiga toxin-producing E.coli infection" to align with the Cen-
ters for Disease Control and Prevention's use of hyphenation. 
Poliomyelitis was also added in subsection (c)(4) to account 
for potential fecal-to-oral transmission. The amendments to 
§97.12(c) add a condition, "Methicillin-resistant Staphylococcus 
aureus (MRSA) wounds, skin infections or soft tissue infections," 
which is referenced in §97.11(c)(5), as a notifiable condition 
that constitutes exposure for possible testing of an emergency 
response employee or volunteer. 

The amendments to §97.12(c) add the rule reference to 
§97.11(c)(6) which states "any other reportable disease or a 
disease caused by a select agent or toxin identified or listed 
under 42 C.F.R. §73.3..." as notifiable conditions that consti-
tute exposure for possible testing of an emergency response 
employee or volunteer in compliance with SB 1574. 

FISCAL NOTE 

Ms. Imelda Garcia, Director, Infectious Disease Prevention Sec-
tion, has determined that for each year of the first five years that 
the sections will be in effect, there will be no fiscal implications 
to state or local governments as a result of enforcing and admin-
istering the sections as proposed. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

Ms. Garcia has also determined that there will be no adverse im-
pact on small businesses or micro-businesses required to com-
ply with the sections as proposed. This was determined by in-
terpretation of the rules that small businesses and micro-busi-
nesses will not be required to alter their business practices in 
order to comply with the sections. Therefore, an economic im-
pact statement and regulatory flexibility analysis for small and 
micro-businesses are not required. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

There are no anticipated economic costs to persons who are 
required to comply with the sections as proposed. There is no 
anticipated negative impact on local employment. 

PUBLIC BENEFIT 

In addition, Ms. Garcia has also determined that for each year of 
the first five years the sections are in effect, the public will ben-
efit from adoption of the sections. The public benefit anticipated 
as a result of enforcing or administering the sections will be a 
decreased risk of illness through early detection and control or 
prevention of infectious diseases in the community, especially 
among emergency response employees or volunteers. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 

§2001.0225. "Major environmental rule" is defined to mean a 
rule the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposal does not 
restrict or limit an owner's right to his or her property that 
would otherwise exist in the absence of government action and, 
therefore, does not constitute a taking under Government Code, 
§2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Marilyn 
Felkner, Emerging and Acute Infectious Disease Branch, In-
fectious Disease Control Unit, Infectious Disease Prevention 
Section, Division for Disease Control and Prevention Services, 
Department of State Health Services, Mail Code 1960, P.O. 
Box 149347, Austin, Texas 78714-9347 or by email to mari-
lyn.felkner@dshs.texas.gov. Comments will be accepted for 30 
days following publication of the proposal in the Texas Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rules have been reviewed 
by legal counsel and found to be within the state agencies' au-
thority to adopt. 

STATUTORY AUTHORITY 

The amendments are authorized by Health and Safety Code, 
§81.004, which authorizes rules necessary for the effective ad-
ministration of the Communicable Disease Prevention and Con-
trol Act; Health and Safety Code, §81.048, which provides the 
department with the authority to designate reportable disease 
for notification, define the conditions that constitute possible ex-
posure to those diseases, and notify emergency response em-
ployees or volunteers of test results; Health and Safety Code, 
§81.050, which provides the department with the authority to or-
der testing of a person who may have exposed an emergency 
response employee or volunteer to a reportable disease; and 
Government Code, §531.0055, and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and poli-
cies necessary for the operation and provision of health and hu-
man services by the department and for the administration of 
Health and Safety Code, Chapter 1001. Review of the rules im-
plements Government Code, §2001.039. 

The amendments affect Health and Safety Code, Chapters 81 
and 1001; and Government Code, Chapters 531 and 2001. 

§97.11. Notification of Emergency Response Employees, Volunteers, 
[Medical Personnel, Fire Fighters, Peace Officers, Detention Officers, 
County Jailers,] or Other Persons Providing Emergency Care of Pos-
sible Exposure to a Disease. 

(a) Purpose. The Communicable Disease Prevention and Con-
trol Act (Act), §81.048, requires a licensed hospital to notify a health 
authority and designated infection control officer in certain instances 
when an emergency response employee or volunteer [emergency med-
ical service employee, peace officer, detention officer, county jailer, or 
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fire fighter] may have been exposed to a reportable disease during the 
course of duty from a person delivered to the hospital under conditions 
that were favorable for transmission. A hospital that gives notice of 
a possible exposure under this section or a local health authority or 
designated infection control officer that receives notice of a possible 
exposure under this section may give notice of the possible exposure 
to a person other than an emergency response employee or volunteer 
[emergency medical service employee, a peace officer, a detention of-
ficer, a county jailer, or a fire fighter] if the person demonstrates that 
the person was exposed to the reportable disease while providing emer-
gency care. 

(b) Definitions. 

(1) Designated infection control officer--The person serv-
ing as an entity's designated infection control officer under Health and 
Safety Code, §81.012, who has a health care professional license or 
specific training in infection control, acts as liaison between the entity 
and the destination hospital, and monitors all follow-up treatment pro-
vided by the affected emergency response employee or volunteer. 

(2) Emergency response employee or volunteer--An indi-
vidual acting in the course and scope of employment or service as a vol-
unteer as emergency medical service personnel, a peace officer, a de-
tention officer, a county jailer, or a fire fighter, as defined under Health 
and Safety Code, §81.003. 

(c) [(b)] Disease and criteria which constitute exposure. The 
following diseases and conditions constitute a possible exposure to the 
disease for the purposes of the Act, §81.048: 

(1) chickenpox; diphtheria; measles (rubeola); novel coro-
navirus causing severe acute respiratory disease; novel influenza; per-
tussis; pneumonic plague; [SARS;] smallpox; pulmonary or laryngeal 
tuberculosis; and any viral hemorrhagic fever, if the worker and the 
patient are in the same room, vehicle, ambulance, or other enclosed 
space; 

(2) Haemophilus influenzae [Haemophilus influenzae type 
b infection], invasive; meningitis; meningococcal infections, invasive; 
mumps; poliomyelitis; Q fever (pneumonia); rabies; and rubella, if 
there has been an examination of the throat, oral or tracheal intubation 
or suctioning, or mouth-to-mouth resuscitation; 

(3) acquired immune deficiency syndrome (AIDS); an-
thrax; brucellosis; dengue; ehrlichiosis; hepatitis, viral; human 
immunodeficiency virus (HIV) infection; malaria; plague; syphilis; 
tularemia; typhus; any viral hemorrhagic fever; and yellow fever, if 
there has been a needlestick or other penetrating puncture of the skin 
with a used needle or other contaminated item; a splatter or aerosol 
into the eye, nose, or mouth; or any significant contamination of an 
open wound or non-intact skin with blood or body fluids; 

(4) amebiasis; campylobacteriosis; cholera; cryptosporid-
iosis; Escherichia coli O157:H7 or other Shiga toxin-producing 
[Shiga-toxin producing] E. coli infection; hepatitis A; poliomyelitis; 
salmonellosis, including typhoid fever; shigellosis; and Vibrio infec-
tions, if fecal material is ingested; [and] 

(5) Methicillin-resistant Staphylococcus aureus (MRSA) 
wounds, skin infections or soft tissue infections, if there has been 
contact of non-intact skin to these infections or drainage from these 
infections; and[.] 

(6) any other reportable disease or a disease caused by a 
select agent or toxin identified or listed under 42 C.F.R. §73.3, if there 
has been an exposure via the usual mode of transmission of that disease 
as determined by the department or the local health authority. 

(d) [(c)] Notification processes. The entity that employs or 
uses the services of an emergency response employee or volunteer is 
responsible for notifying the local health authorities or local health care 
facilities that the entity has a designated infection control officer or al-
ternate designated infection control officer. The following notification 
processes shall apply when possible exposures to notifiable conditions 
occur. 

(1) If the hospital has knowledge that, on admission to the 
hospital, the person transported has any of the notifiable conditions 
listed in subsection (c)(1) [(b)(1)] of this section, then notice of a 
possible exposure of an emergency response employee or volunteer 
[emergency medical service employee, peace officer, detention officer, 
county jailer, or fire fighter] to the disease shall be given to the health 
authority for the jurisdiction where the hospital is located and the 
designated infection control officer of the entity that employs or uses 
the services of the emergency response employee or volunteer. 

(2) For possible exposures to any of the diseases listed in 
subsection (c)(2) - (6) [(b)(2) - (5)] of this section, the emergency re-
sponse employee or volunteer or the designated infection control of-
ficer of the employing entity [emergency medical service employee, 
peace officer, detention officer, county jailer, or fire fighter] shall pro-
vide a medical professional at the hospital with notice, preferably writ-
ten, of the circumstances of the possible exposure. Once the hospital 
has knowledge of a possible exposure, then notice shall be given as 
follows. 

(A) The hospital shall report the following information 
to the health authority for the jurisdiction where the hospital is located 
and the designated infection control officer of the entity that employs 
or uses the services of the emergency response employee or volunteer: 

(i) the name of the emergency response employee or 
volunteer [emergency medical service employee, peace officer, or fire 
fighter] possibly exposed; 

(ii) the date of the exposure; 

(iii) the circumstances of the exposure; 

(iv) whether laboratory testing was performed for 
diseases potentially transmitted by such exposures; and 

(v) positive or negative test results for these dis-
eases. 

(B) The health authority or designated infection control 
officer of the entity that employs or uses the services of the affected 
emergency response employee or volunteer shall determine whether 
or not significant risk of disease transmission exists and report his/her 
assessment of the possible exposure event to the emergency response 
employee or volunteer [director of the entity that employs the emer-
gency medical service employee, peace officer, detention officer, 
county jailer, or fire fighter]. 

[(C) The director of the entity that employs the emer-
gency medical service employee, peace officer, detention officer, 
county jailer, or fire fighter shall inform the employee of the health 
authority's assessment.] 

(C) [(D)] A person notified of a possible exposure un-
der this section shall maintain the confidentiality of the information 
provided to him or her. 

(e) [(d)] Obligation to test. This section does not create a duty 
for a hospital to perform a test that is not necessary for the medical 
management of the person delivered to the hospital. 

§97.12. Mandatory Testing of Persons Suspected of Exposing Certain 
Other Persons to Notifiable Conditions and Workers' Compensation 

41 TexReg 1340 February 26, 2016 Texas Register 



♦ ♦ ♦ 

Issues Relevant to Postexposure Management of Emergency Response 
Employees or Volunteers [Responders]. 

(a) Purpose. The Communicable Disease Prevention and Con-
trol Act, Health and Safety Code, §81.050, provides a mechanism by 
which an emergency response employee or volunteer or [emergency 
medical service employee, paramedic, fire fighter,] correctional offi-
cer[, or law enforcement officer,] who receives a bona fide exposure 
that places him or her at risk of a notifiable condition in the course of 
employment or volunteer service may request the Department of State 
Health Services (department) or the department's designee to order test-
ing of the person who may have exposed the worker. 

(b) Definitions. For the purposes of this section, the following 
words and/or terms will have the following meanings, unless the con-
text clearly indicates otherwise. 

(1) (No change.) 

(2) Emergency response employee or volunteer--An indi-
vidual acting in the course and scope of employment or service as a vol-
unteer as emergency medical service personnel, a peace officer, a de-
tention officer, a county jailer, or a fire fighter, as defined under Health 
and Safety Code, §81.003. 

[(2) Emergency responder--An emergency medical ser-
vices employee, paramedic, fire fighter, correctional officer, or law 
enforcement officer who is employed by or volunteers for an employer 
with the responsibility of answering emergency calls for assistance.] 

(3) Requestor--An emergency response employee or vol-
unteer [emergency responder] who presents a sworn affidavit to a health 
authority to request testing of a person who may have exposed him/her 
to a notifiable condition in the course of his/her duties. 

(4) Source--The person who may have exposed an 
emergency response employee or volunteer [emergency responder] 
to a notifiable condition during the emergency response employee or 
volunteer's [emergency responder's] course of duties. 

(c) Diseases and criteria that constitute exposure. The notifi-
able conditions and the criteria that constitute exposure to such diseases 
are as outlined in §97.11(c)(1) - (6) [§97.11(b)(1) - (4)] of this title (re-
lating to Notification of Emergency Response Employees, Volunteers, 
[Medical Personnel, Fire Fighters, Peace Officers, Detention Officers, 
County Jailers,] or Other [other] Persons Providing Emergency Care 
of Possible Exposure to a Disease). 

(d) The department's designee. For the purposes of imple-
menting the Health and Safety Code, §81.050(d), (e), and (h), the fol-
lowing physicians have been delegated by the department to be the de-
partment's designee who will determine if a risk of exposure to a noti-
fiable condition has occurred: 

(1) the health authority for the jurisdiction in which the 
emergency response employee or volunteer [emergency responder] is 
employed; 

(A) - (B) (No change.) 

(2) (No change.) 

(e) Criteria under which a request for mandatory testing can be 
made. A request under this section may be made only if the emergency 
response employee or volunteer [responder]: 

(1) - (3) (No change.) 

(f) Initial actions required of the department's designee. Upon 
receiving a request for mandatory testing in accordance with subsection 
(e) of this section, the department's designee shall: 

(1) review the emergency response employee or volun-
teer's [responder's] request and inform him or her whether the request 
meets the criteria establishing risk of infection with a notifiable 
condition; 

(2) - (4) (No change.) 

(g) (No change.) 

(h) Court proceedings. The district court proceedings include: 

(1) a determination as to whether exposure occurred and 
whether the exposure presents a possible risk of infection as outlined 
in §97.11(c)(1) - (6) [§97.11(b)(1) - (4)] of this title; 

(2) - (4) (No change.) 

(i) - (j) (No change.) 

(k) Workers' compensation issues. For the purposes of quali-
fying for workers' compensation or any other similar benefits for com-
pensation, the following shall apply: 

(1) An emergency response employee or volunteer 
[responder] who claims a possible work-related exposure to a notifi-
able condition must provide the employer with a sworn affidavit of 
the date and circumstances of the exposure and document that, not 
later than the tenth day after the date of the exposure, the emergency 
response employee or volunteer [responder] had a test result that 
indicated an absence of the notifiable condition. 

(2) An emergency response employee or volunteer 
[responder] exposed to a notifiable condition during the course of em-
ployment shall be entitled to the benefits described in the Government 
Code, Chapter 607. 

(3) A state emergency response employee or volunteer 
[responder] claiming an exposure to HIV infection in the normal 
course of his/her duties must follow the postexposure procedure 
mandated by the Health and Safety Code, §85.116, and §97.140 of this 
title (relating to Counseling and Testing for State Employees Exposed 
to Human Immunodeficiency Virus (HIV) Infection on the Job). 

(4) (No change.) 

(5) For further clarification of workers' compensation is-
sues, emergency response employees or volunteers [responders] and 
their employers should contact the Texas Department of Insurance, Di-
vision of Workers' Compensation at 1-800-252-7031. 

(l) Testing of the exposed person. An emergency response em-
ployee or volunteer [responder] who may have been exposed to a noti-
fiable condition, may not be required to be tested. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 12, 

2016. 
TRD-201600692 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 776-6972 
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TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 1. GENERAL LAND OFFICE 

CHAPTER 15. COASTAL AREA PLANNING 
SUBCHAPTER A. MANAGEMENT OF THE 
BEACH/DUNE SYSTEM 
31 TAC §15.34 
The General Land Office (GLO) proposes amendments to 
§15.34 (relating to Certification Status of Village of Surfside 
Beach Dune Protection and Beach Access Plan) to certify 
Village of Surfside's (Village) amendments to its Beach Dune 
Protection and Beach Access Plan (Plan). The Village has mod-
ified its Beach User Fee (BUF) plan, changed beach access, 
added standards for the use of fibercrete within the beachfront 
construction area, established standards for notice of proposed 
dune mitigation activities, and clarified existing standards for 
avoiding impacts to dunes and dune vegetation and off-site 
compensation requirements. The GLO proposes to add new 
section (d) to certify as consistent with state law amendments 
to the Village's Plan. 

Copies of the Plan and any amendments to the Plan are avail-
able from the Village of Surfside Beach City Secretary at (979) 
233-1531, ext. 103, and from the GLO's Archives and Records 
Division, Texas General Land Office, P.O. Box 12873, Austin, 
Texas 78711-2873, phone number (512) 463-5277. 

BACKGROUND 

Pursuant to the Open Beaches Act, Texas Natural Resources 
Code, Chapter 61, and the Beach/Dune Rules, 31 Texas Admin-
istrative Code (TAC) §§15.3, 15.7, and 15.8, a local government 
with jurisdiction over Gulf Coast beaches must submit its Plan, 
BUF Plan, and any proposed amendments to the Plan or BUF to 
the GLO for certification. The GLO must review and, if appropri-
ate, certify that the Plan is consistent with state law by amend-
ment of a rule as authorized in Texas Natural Resources Code 
§61.011(d)(5) and §61.015(b). The certification by rule reflects 
the state's certification of the Plan, but the text of the Plan is not 
adopted by the GLO as provided in 31 TAC §15.3(o)(4). 

On September 28, 2015 the Village City Council adopted amend-
ments to its Plan in Ordinance No. 2015.9.28 and submitted the 
amended Plan to the GLO with a request for certification of the 
Plan as consistent with state law. The proposed amendments 
modify the following sections: 1 - Definitions; 2 - Administration; 
3 - Requirements for Dune Protection Permits; 4 - Requirements 
for Beachfront Construction Certificates; 5 - Concurrent Require-
ments for Both Dune Protection Permits and Beachfront Con-
struction Certificates; 6 - Management of the Public Beach; 7 -
Motor Vehicles; 8 - Beach User Fee Plan, and; 10 - General Pro-
visions. 

The Village is a coastal community in Brazoria County border-
ing on the Gulf of Mexico. The Village is located on Follets 
Island and is accessible to the east from Galveston Island via 
County Road 257, and from the City of Freeport via State High-
way 332. The Village includes approximately 3.8 miles of juris-
dictional beach. The areas governed by the Plan include those 
beaches and adjacent areas within Village jurisdiction that bor-
der the Gulf of Mexico. The Plan was first adopted on December 
12, 2000 and was most recently amended to increase the exist-

ing BUF, which was certified by the GLO as consistent with state 
law and became effective on March 2, 2015. 

SECTION BY SECTION ANALYSIS OF THE VILLAGE OF 
SURFSIDE BEACH PLAN AMENDMENTS AND GLO'S PRO-
POSED AMENDMENTS TO 31 TAC §15.34 

The GLO considers the following amendments, submitted with 
the request for certification and summarized in the following 
paragraphs, to be a proper description and interpretation of the 
Plan: 

Section 1: The Village adopted the following definitions to be 
consistent with 31 TAC §15.2: "Applicant;" "Beach/Dune Rules;" 
"Beach maintenance;" Beach-related services;" "Beach User 
Fee;" "Dune protection and beach access plan or Plan;" "Dune 
Protection Line;" "Dune Protection permit or permit;" "Dune 
vegetation;" "Erosion response structure;" "Habitable structure 
perimeter or footprint;" "Large-scale construction;" "Local gov-
ernment;" "Material changes;" "Meteorological event;" "Permit or 
certificate condition;" "Permittee;" "Project Area;" "Recreational 
off-highway vehicle;" "Retaining wall;" "Small-scale construc-
tion," and; "Unique flora and fauna." 

Section 2: The Village adopted amendments to establish stan-
dards for giving notice to adjacent landowners of proposed dune 
mitigation plans as required in 31 TAC §15.3(s)(4)(A)(xiii). The 
Village also adopted standards from 31 TAC §15.3(s)(7)(E) into 
its Plan, which prohibit the issuance of beachfront construction 
certificates and dune protection permits that are inconsistent with 
its Plan, 31 TAC §15, and other state, local, and federal laws re-
lated to the requirements of the Dune Protection Act and Open 
Beaches Act. Additionally, the Village adopted language from 31 
TAC §15.3(t)(5) which states that beachfront construction cer-
tificates are not to be construed as authorization to construct, 
repair, or maintenance of any construction within the boundary 
of the public beach. Other administrative and grammatical cor-
rections were also made throughout the section to be consistent 
with the language in 31 TAC §15.3, and provide clarity to the pro-
visions. 

Section 3: The Village adopted amendments that establish stan-
dards for giving notice to adjacent landowners of proposed dune 
mitigation plans as provided for in 31 TAC §15.4(f). The Vil-
lage also adopted amendments clarifying existing provisions for 
avoiding impacts to dunes and dune vegetation. To be consistent 
with 31 TAC §15.4(f)(1) the amendment requires that beachfront 
construction must not weaken dunes and dune vegetation, and 
that practicable alternatives are required to employ methods that 
will have no adverse effects to dunes and dune vegetation. The 
Village also adopted amendments clarifying existing provisions 
and conditions for off-site dune compensation, as provided for in 
31 TAC §15.4(g). The adopted amendment identifies the eligi-
bility of off-site compensation for affected dunes and dune veg-
etation only when facts demonstrate that on-site compensation 
is not practicable. Other administrative and grammatical correc-
tions were also made to provide clarity to the provisions. 

Section 5: The Village adopted new section 5(IV)(B)(3) to al-
low paving or altering within the footprint of a habitable struc-
ture located landward of 200 feet from the line of vegetation or 
landward of an eroding area boundary in eroding areas. In con-
junction with the amendment, the Village added a new section 
5(IV)(B)(5) to allow the placement of unreinforced fibercrete in 
four-foot by four-foot sections if construction is located at least 
25 feet landward of the landward toe of the dune, or 100 feet 
landward of the line of vegetation if no dunes exist, and are lo-

41 TexReg 1342 February 26, 2016 Texas Register 

http:2015.9.28


cated beneath the footprint of a habitable structure. Both pro-
posed sections adopt the requirements in 31 TAC §15.6(f)(3) and 
§15.6(f)(5). 

The Village also requests a variance from 31 TAC §15.5(b)(3) 
and §15.6(f)(3), which prohibits paving or altering outside the 
footprint of a habitable structure, to allow the use of fibercrete 
and pervious materials, such as brick pavers, gravel, crushed 
limestone, to stabilize driveways landward of 100 feet from the 
line of vegetation. The Village amendment allows the use of 
fibercrete in four-foot by four-foot sections, four-inches thick and 
separated by expansion joints for the construction of driveways. 
The Village also proposes to restrict the size of driveways to be 
no greater than twenty (20) feet wide and not to exceed ten (10) 
percent of the lot square footage. To ensure the variance is as 
protective as existing standards, the Village limits impervious 
materials to the use of unreinforced fibercrete due to the ease 
of clean-up in a post-storm environment. The Village also re-
stricts the width and amount of impervious cover allowed to min-
imize impacts to hydrology and to be consistent with the Brazoria 
County Erosion Response Plan, which provides for measures to 
reduce the amount of public expenditures spent in the event of a 
storm. The GLO has determined that Village has provided a rea-
soned justification for the variance from 31 TAC §15.5(b)(3) and 
§15.6(f)(3) and provided adequate measures to ensure the vari-
ance is as protective as the existing standards. Administrative 
and grammatical corrections also provide clarity to other provi-
sions. 

Section 6: The Village adopted amendments which modify the 
access way, parking area, and vehicular access to the public 
beach. The proposed restriction prohibits on-beach vehicular 
access from Thunder Road and provides alternative parking at 
Jettyview Park, which is approximately 810 linear feet of beach. 
To justify the restriction, the Village identifies that high erosion 
rates of seven to eight feet per year, as identified by the Bureau 
of Economic Geology, and states that tidal influences have sig-
nificantly narrowed the width of the public beach. To ensure ad-
equate beach access, the Village and Brazoria County entered 
into an inter-local agreement to dedicate 54 parking spaces at 
Jettyview Park to be available specifically for beach access with 
signage conspicuously posted explaining the nature and extent 
of vehicular controls, parking areas, and the access point, in-
cluding access for disabled persons. The Park has a beach ac-
cess walkway that will allow pedestrians to access that section 
of beach, which includes access for disabled persons. The Park 
provides the minimum number of parking space required to re-
strict 810 linear feet of beach to vehicles and ensures that no 
access point is farther apart than 1/2 mile as required under 31 
TAC §15.7(h). 

The Village adopted amendments clarifying dune restoration 
requirements as addressed in 31 TAC §15.7(e)(6)(c), which 
allows the use of seaweed to restore dunes. The Village also 
adopted new dune walkover requirements as addressed in 
31 TAC §15.7(g)(3), which requires newly constructed dune 
walkovers to be constructed in a manner that allows for the 
growth of dune vegetation and the migration of dunes under 
walkovers to the greatest extent practicable. Other administra-
tive and grammatical corrections also provide clarity to other 
provisions. 

Section 7: The Village adopted administrative and grammatical 
corrections that provide clarity to provisions in this section. 

Section 8: Pursuant to 31 TAC §§15.3 and 15.8, The Village 
adopted amendments to charge an annual BUF rate of $12 for 

parking motor vehicles along the beach-facing side of Beach 
Drive, immediately adjacent to the beach. The annual BUF pass 
may be purchased in advance at the Village City Hall or conve-
nience stores for a discounted rate. 

In the short term, the Village indicates that additional revenue 
generated by the additional BUF will enable the Village to pro-
vide beachgoers with additional portable restrooms spaced 300 
feet apart, garbage cans every 100 feet, daily trash pick-up, and 
additional shade structures for public use. The Village will also 
use the BUF to construct two additional dune walkovers at Crab 
Street and Texas Street to allow access over the revetment to 
the beach, as well as construct rinse-off stations for public use. 

In the long term, the Village identifies increased BUF revenues 
will be used as match for future and on-going beach nourishment 
projects in areas prone to high erosion rates. Additionally, the 
Village adopts administrative and grammatical corrections that 
provide clarity to provisions in this section. 

Based on the information and justification provided by the Vil-
lage, the GLO has determined that administering a BUF along 
the seaward edge of Beach Drive is reasonable. The BUF does 
not exceed the necessary and actual coast of providing reason-
able beach-related facilities and services, does not unfairly limit 
public use of and access to and from public beaches, and is con-
sistent with TAC §15.8 of the Beach/Dune Rules and the Open 
Beaches Act. Therefore, the GLO finds that the BUF Plan is con-
sistent with state law. 

Section 10: The Village adopted new section 10(II) clarifying re-
quirements for individuals seeking a line of vegetation determi-
nation. Subsequent provisions in this section have been re-num-
bered to reflect the change. Additional administrative and gram-
matical corrections have been made to provide clarify to provi-
sions in this section. 

FISCAL AND EMPLOYMENT IMPACTS 

Mr. David Green, Deputy Director for the GLO's Coastal Re-
sources Division, has determined that for each year of the first 
five years the amended sections as proposed are in effect, there 
will be no fiscal implications to the state government as a re-
sult of enforcing or administering the amended sections. There 
will be no fiscal implications for the local government as a result 
of enforcing or administering the amended sections of the Plan. 
The costs of collection will remain unchanged with the additional 
location that will require the public to purchase an annual BUF 
pass. The Village estimates it will collect approximately $9,800 
in revenue for each year of the first five years the proposed sec-
tion is in effect that will be used to pay for beach related services. 

Mr. Green has determined that there may be minimal costs of 
compliance for large and small businesses or individuals result-
ing from implementation of the amendments to the Plan that in-
crease the BUF and establish notice requirements. The costs 
of the BUF may impact large and small businesses that use the 
beach along beach drive but the costs will be hard to determine 
because they are case specific. Those businesses, however, 
will still have access to free parking in other locations. Mr. Green 
has also determined that for each year of the first five years of 
the proposed amendments are in effect, there will be no impacts 
to the local economy. 

PUBLIC BENEFIT 

Mr. Green has determined that the public will be affected by 
the adoption of the amendments. In the updated BUF Plan, in-
dividuals will be required to pay a BUF for parking along the 
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seaward right-of-way of Beach Drive, resulting in a reduction 
in free parking along the beachfront. This impact is mitigated, 
however, by the availability of free parking at Jettyview Park, 
Stahlman Park, Highway 332 Access Road, and approximately 
thirteen (13) public streets throughout the Village. The BUF ben-
efits the public and beach goers by funding beach related ser-
vices such as portable restrooms spaced 300 feet apart, garbage 
cans every 100 feet, additional shade structures for public, the 
construction of two additional dune walkovers at Crab Street and 
Texas Street, rinse off stations on Whelk Street and Texas Street, 
and the ability to provide matching funds for future nourishment 
projects. 

Mr. Green has determined that the public will benefit from the 
adoption of amendments related to the use of fibercrete beneath 
a habitable structure and for a driveway located landward of 100 
feet from the line of vegetation. The amendment will provide 
beachfront property owners flexible and balanced economic de-
velopment with neighboring uses while minimizing damage to 
neighboring properties and the public beach following a storm, 
resulting in construction that is protective of the public beach and 
the dune system. 

Mr. Green has determined that the public will benefit from the 
adoption of amendments related to the restriction of vehicular 
access from Thunder Road to Jettyview Park. Though vehic-
ular access will be restricted due to the narrowed width of the 
beach the public will be protected from being trapped on the nar-
row beach and will benefit from the Village and Brazoria County 
entering into an inter-local agreement that dedicates 54 park-
ing spaces at Jettyview Park to offset the restriction of vehicular 
access. The Park has a beach access walkway that will allow 
pedestrians to access that section of beach, which includes ac-
cess for disabled persons. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225, and determined that the action is not sub-
ject to §2001.0225 because it does not meet the definition of a 
"major environmental rule" as defined in the statute. "Major en-
vironmental rule" means a rule, the specific intent of which is 
to protect the environment or reduce the risks to human health 
from environmental exposure and that may adversely affect in 
a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state. The proposed 
amendments are not anticipated to adversely affect in a material 
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of the 
state or a sector of the state. The amendment is proposed under 
Texas Natural Resources Code §§61.011, 61.015(b), 61.022(b) 
and (c), and 61.070, which provide the GLO with the authority 
to adopt rules governing the preservation and enhancement of 
the public's right to use and have access to public beaches, im-
position or increase of beach user fees, and certification of local 
government beach access and use plans as consistent with state 
law. The proposed amendments do not exceed federal or state 
requirements. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines to determine whether a detailed takings impact as-

sessment is required. The GLO has determined that the pro-
posed amendments do not affect private real property in a man-
ner that requires real property owners to be compensated as 
provided by the Fifth and Fourteenth Amendments of the United 
States Constitution or Article I, §17 and §19 of the Texas Consti-
tution. The GLO has determined that the proposed amendments 
would not affect any private real property in a manner that re-
stricts or limits any owner's right to property or use of that prop-
erty. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 

The proposed rulemaking is subject to the Coastal Management 
Program as provided for in the Texas Natural Resource Code 
§33.2053 and 31 TAC §505.11(a)(1)(J) and §505.11(c), relating 
to the Actions and Rules Subject to the CMP. GLO has reviewed 
this proposed action for consistency with the Coastal Manage-
ment Program (CMP) goals and policies in accordance with the 
regulations and has determined that the proposed action is con-
sistent with 31 TAC §501.12 (relating to Goals) and §501.26 (re-
lating to Policies for Construction in the Beach/Dune System). 

The amendments are consistent with 31 TAC §501.12(1) - (3) 
which provides for the protection and preservation and enhance-
ment of the coastal zone, sound management of coastal re-
sources, and compatible economic development and multiple 
uses of the coastal zone, and the minimization of loss of life 
and property due to impairment and loss of protective features 
of coastal resources; and 31 TAC §501.12(4) and (5) which pro-
vides for the enhancement of public access and enjoyment of 
the coastal zone in a manner compatible with private property 
and other uses, and balances other uses of the coastal zone. 

The amendments clarifying avoidance and off-site compensa-
tion to adverse effects to dunes and dune vegetation are consis-
tent with 31 TAC §501.12(1) and (2) because they allow for the 
protection, preservation, restoration, and enhancement of the di-
versity, quality, quantity, functions, and value of coastal natural 
resource areas (CNRAs). Assurances of individuals applying for 
beachfront construction permits employing reasonable and prac-
ticable standards to avoid impacts to dunes and dune vegetation 
and ensures the sound management of all coastal resources by 
allowing for compatible economic development and multiple hu-
man uses of the coastal zone. 

The proposed amendment authorizing fibercrete is consistent 
with 31 TAC §501.12(2) and (3) because it provides for sound 
management of coastal resources and compatible development, 
allows multiple uses of the coastal zone, balances economic 
development with neighboring uses, and minimizes damage to 
neighboring properties and the public beach following a storm. 
The proposed amendment requiring notice to adjacent landown-
ers of proposed dune mitigation activities is consistent with 31 
TAC §§501.12(1) - (3) because it enhances protection for and 
preservation of critical dunes, balance economic development 
with neighboring uses, and minimize loss of human life and prop-
erty by protecting critical dunes. 

The amendment that modifies the Village's BUF Plan is consis-
tent with 31 TAC §501.12(4) and (5), because it ensures and en-
hances planned public access to and enjoyment of the coastal 
zone in a manner that is compatible with private property rights 
and other uses of the coastal zone. It also balances the bene-
fits from economic development and multiple human uses of the 
coastal zone, the benefits from protecting, preserving, restoring, 
and enhancing Coastal Natural Resource Areas (CNRAs), the 
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benefits minimizing loss of human life and property, and the ben-
efits from access to and enjoyment of the coastal zone. 

The amendment related to the location of beach access at Thun-
der Road to Jettyview Park is consistent with 31 TAC §501.12(2), 
(4), and (5), because it preserves access to and use of the public 
beach by allowing the public to utilize dedicated beach parking 
with adequate pedestrian pathways to access a section of beach 
that has narrowed significantly over time. The amendment en-
sures planned public access to and enjoyment of the coastal 
zone in a manner that is compatible with private property rights 
and other uses of the coastal zone. It also balances the bene-
fits from economic development and multiple human uses of the 
coastal zone, the benefits from protecting, preserving, restoring, 
and enhancing Coastal Natural Resource Areas (CNRAs), and 
the benefits from access to and enjoyment of the coastal zone. 

The amendments are also consistent with CMP policies in 
§501.26(a)(2) and (4), relating to Policies for Construction in 
the Beach/Dune System, by establishing standards that protect 
dunes and enhance and preserve the ability of the public, 
individually and collectively, to exercise its rights of use of and 
access to and from public beaches. The fibercrete, notice to 
adjacent landowner, and dune avoidance and compensation 
amendments ensure that construction within critical dune areas 
do not materially weaken dunes or materially damage dune 
vegetation, impacts to dunes are adequately compensated for, 
and construction is sited, designed, maintained, and operated 
so that adverse effects to the dunes and the public beach 
easement are avoided to the greatest extent practicable. The 
amendment related to the location of beach access at Thunder 
Road to Jettyview Park ensures that the ability of the public to 
exercise its rights and use of and access to and from public 
beaches is preserved. 

PUBLIC COMMENT REQUEST 

To comment on the proposed rulemaking or its consistency with 
the CMP goals and policies, please send a written comment to 
Mr. Walter Talley, Texas Register Liaison, Texas General Land 
Office, P.O. Box 12873, Austin, Texas 78711, facsimile number 
(512) 475-1859 or e-mail to walter.talley@glo.texas.gov. Written 
comments must be received no later than 5:00 p.m., thirty (30) 
days from the date of publication of this proposal. 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Natural Resources 
Code §§61.011, 61.015(b), and 61.022(c), which provide the 
GLO with the authority to adopt rules governing restriction on 
vehicular traffic on public beaches, the imposition or increase 
of beach user fees, construction on land adjacent to and land-
ward of public beaches, and the certification of local government 
beach access and use plans and public beach vehicular traf-
fic plans as consistent with state law. The amendment is also 
proposed under Texas Natural Resources Code §63.121 and 
§63.054(c) which provide the GLO with the authority to adopt 
rules governing certification of local government procedures and 
requirements governing the review and approval of dune per-
mits and for certification of those procedures and requirements 
as consistent with state law. 

Texas Natural Resources Code §§61.011, 61.015, 61.022, 
63.121 and 63.054 are affected by the proposed amendments. 

§15.34. Certification Status of Village of Surfside Beach Dune Pro-
tection and Beach Access Plan. 

(a) The Village of Surfside Beach has submitted to the Gen-
eral Land Office a dune protection and beach access plan (Plan) which 
is certified as consistent with state law. The Plan was adopted on De-
cember 12, 2000 and amended on June 29, 2012. 

(b) The General Land Office certifies as consistent with state 
law the Village of Surfside Beach Plan as amended by the Brazoria 
County Erosion Response Plan. The Erosion Response Plan was 
adopted by the Village of Surfside Beach on June 29, 2012 by Reso-
lution 06292012A. 

(c) The General Land Office certifies as consistent with state 
law the Village of Surfside Beach Plan as amended on December 9, 
2014 by Ordinance No. 201414 to increase the Beach User Fee for an 
annual permit from $8.00 to $12.00. 

(d) The General Land Office certifies as consistent with state 
law the Village of Surfside Beach and Dune Plans as amended on 
September 29, 2015 by Ordinance No. 2015.9.28. The Plan amend-
ments adopted include: 

(1) A variance from §15.5(b)(3) of this title (relating to 
Beachfront Construction Standards) and §15.6(f)(3) of this title (relat-
ing to Eroding Area Standards) which allows the use of fibercrete in 
four-foot by four-foot sections, four inches thick, separated by expan-
sion joints to construct a driveway, provided that it is located more than 
one hundred (100) feet landward from the line of vegetation and is no 
greater than twenty (20) feet wide and does not exceed ten (10) percent 
of the lot square footage. 

(2) An annual Beach User Fee for parking along the beach-
facing side of Beach Drive. 

(3) A restriction of 810 linear feet of vehicular access from 
Thunder Road to Jettyview Park with the provision of a minimum of 
54 dedicated alternative parking spaces at Jettyview Park. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600654 
Anne L. Idsal 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 475-1859 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER O. STATE AND LOCAL SALES 
AND USE TAXES 
34 TAC §3.353 
The Comptroller of Public Accounts proposes new §3.353, con-
cerning sales tax holiday--certain emergency preparation sup-
plies. This section implements Senate Bill 904, 84th Legislature, 
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2015, which enacted Tax Code, §151.3565. Effective Septem-
ber 1, 2015, Tax Code, §151.3565 exempts from the sales and 
use tax the sale of certain emergency preparation supplies dur-
ing the last weekend of April. 

Subsection (a) contains definitions. Paragraph (1) defines the 
term "emergency preparation item." This definition is taken 
from Tax Code, §151.3565(b). Paragraph (2) defines the term 
"exemption period." This definition is taken from Tax Code, 
§151.3565(a). Paragraphs (3) and (4) define the terms "layaway 
sales" and "rain check," respectively. Both definitions are taken 
from §3.369 of this title (relating to Sales Tax Holiday--Certain 
Energy Star Products). 

Subsection (b) addresses exempt sales. Much of this subsection 
is derived from §3.365 of this title (relating to Sales Tax Holiday-
-Clothing, Shoes, and School Supplies) and §3.369 of this title 
(relating to Sales Tax Holiday--Certain Energy Star Products) for 
consistency. Paragraph (1) states sales tax is not due on the 
sale of eligible items during the exemption period. Paragraph 
(2) provides there is no limit on the number of eligible items that 
may be purchased during the exemption period. Paragraph (3) 
provides for the purchase of multiple exempt items. Paragraph 
(4) addresses how the exemption applies to the rental or lease 
of eligible items. 

Subsection (c) identifies those items which are not eligible for the 
exemption set out in Tax Code, §151.3565. This subsection is 
derived from Tax Code, §151.3565(b) and from similar provisions 
in §3.365 and §3.369 of this title. 

Subsection (d) addresses the application of the exemption to 
pre-packaged items which contain both exempt and non-exempt 
items. This subsection is derived from §3.369 of this title. 

Subsection (e) addresses whether an item described in subsec-
tion (a)(1) satisfies the definition of an emergency supply item 
based upon the total sales price of the item, including delivery or 
shipping and handling charges, discounts, coupons, promotions, 
and rebates. This subsection is derived from similar provisions 
in §3.365 and §3.369 of this title. Paragraph (1) explains how 
delivery or shipping and handling charges affect the total sales 
price of an item. Paragraph (2) addresses how discounts offered 
by the seller affect the total sales price of an item. Paragraph (3) 
addresses how coupons affect the total sales price of an item. 
Paragraph (4) addresses how buy one, get one free or reduced 
price promotions affect the total sales price of an item. Para-
graph (5) provides that rebates do not affect the total sales price 
of an item for purposes of the exemption. 

Subsection (f) addresses the application of the exemption with 
respect to purchases made via lay-away and means other than 
in person. This subsection is derived from similar provisions in 
§3.365 and §3.369 of this title. 

Subsection (g) addresses the application of the exemption with 
respect to purchases made by use of a rain check. This subsec-
tion is derived from similar provisions in §3.365 and §3.369 of 
this title. 

Subsection (h) addresses the exchange of items purchased tax-
free pursuant to this section. This subsection is derived from 
similar provisions in §3.365 and §3.369 of this title. 

Subsection (i) addresses returns of items purchased tax-free 
pursuant to this section after the exemption period has ended. 
This subsection is derived from similar provisions in §3.365 and 
§3.369 of this title. Paragraph (1) identifies the 30-day period 
following an exemption period. Paragraph (2) explains that the 

30-day period set out in subsection (i) is for sales and use tax 
purposes only and is not intended to change a seller's policy re-
garding returned items. 

Subsection (j) addresses the documentation required to be main-
tained by a seller of emergency preparation supplies during an 
exemption period. This subsection is derived from similar provi-
sions in §3.365 and §3.369 of this title. 

Tom Currah, Chief Revenue Estimator, has determined that for 
the first five-year period the rule will be in effect, there will be no 
significant revenue impact on the state or units of local govern-
ment. 

Mr. Currah also has determined that for each year of the first five 
years the rule is in effect, the public benefit anticipated as a result 
of enforcing the rule will be by incorporating current statutes into 
a published rule. This rule is proposed under Tax Code, Title 2, 
and does not require a statement of fiscal implications for small 
businesses. There is no significant anticipated economic cost to 
individuals who are required to comply with the proposed rule. 

Comments on the proposal may be submitted to Teresa G. 
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin, 
Texas 78711-3528. Comments must be received no later than 
30 days from the date of publication of the proposal in the Texas 
Register. 

The new section is proposed under Tax Code, §111.002 and 
§111.0022, which provide the comptroller with the authority to 
prescribe, adopt, and enforce rules relating to the administration 
and enforcement of provisions of Tax Code, Title 2, and taxes, 
fees, or other charges or refunds which the comptroller adminis-
ters under other law. 

The new section implements Tax Code, §151.3565 (Emergency 
Preparation Supplies for Limited Period). 

§3.353. Sales Tax Holiday--Certain Emergency Preparation Sup-
plies. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Emergency preparation item--

(A) A portable generator used to provide light or com-
munications or to preserve perishable food in the event of a power out-
age, the sales price of which is less than $3,000; 

(B) a storm protection device manufactured, rated, and 
marketed specifically to prevent damage to a glazed or non-glazed 
opening during a storm, the sales price of which is less than $300; 

(C) an emergency or rescue ladder, the sales price of 
which is less than $300; or 

(D) an item listed in this subparagraph, the sales price 
of which is less than $75: 

(i) a reusable or artificial ice product; 

(ii) a portable, self-powered light source; 

(iii) a gasoline or diesel fuel container; 

(iv) a AAA cell, AA cell, C cell, D cell, 6 volt, or 9 
volt battery, or a package containing more than one battery, other than 
an automobile or boat battery; 

(v) a nonelectric cooler or ice chest for food storage; 

(vi) a tarpaulin or other flexible waterproof sheeting; 
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(vii) a ground anchor system or tie-down kit; 

(viii) a mobile telephone battery or battery charger; 

(ix) a portable self-powered radio, including a two-
way radio or weatherband radio; 

(x) a fire extinguisher, smoke detector, or carbon 
monoxide detector; 

(xi) a hatchet or axe; 

(xii) a self-contained first aid kit; or 

(xiii) a nonelectric can opener. 

(2) Exemption period--The period beginning at 12:01 a.m. 
on the Saturday before the last Monday in April and ending at 12 mid-
night on the last Monday in April. 

(3) Layaway sales--A transaction in which merchandise is 
set aside for future delivery to a customer who makes a deposit, agrees 
to pay the balance of the purchase price over a period of time, and, at 
the end of the payment period, receives the merchandise. 

(4) Rain check--A document assuring that a person can 
take advantage of a sale or special offer made by a seller at a later time 
if the item offered is not available. 

(b) Exempt sales. 

(1) Sales or use tax is not due on the sale of an emergency 
preparation item during the exemption period. 

(2) Any person can purchase emergency preparation items 
tax-free during the exemption period. There is no limit to the num-
ber of emergency preparation items one person can purchase tax-free 
during the exemption period. An exemption or resale certificate is not 
required to purchase an emergency preparation item tax-free during the 
exemption period. 

(3) The exemption applies to each emergency preparation 
item sold during the exemption period, regardless of how many emer-
gency preparation items are sold on the same invoice. For example, a 
person can purchase two generators with a sales price of $2,500 each, 
even though the total price on the invoice exceeds $3,000. 

(4) Emergency preparation items may be rented or leased 
tax-free, including under a "rent to own" contract, if the rental or lease 
contract is executed during the exemption period. Extensions or re-
newals of rental or lease contracts do not qualify for the exemption 
unless executed during the exemption period. 

(c) Taxable sales. The exemption under this section does not 
apply to: 

(1) tangible personal property that is not an emergency 
preparation item, as that term is defined in subsection (a)(1) of this 
section, for example, camp stoves, camping supplies, chainsaws, 
extension ladders, step-ladders, plywood, tents, or automobile or boat 
batteries; 

(2) a portable generator with a sales price of $3,000 or 
more; 

(3) a storm protection device or emergency or rescue ladder 
with a sales price of $300 or more; 

(4) any item listed in subsection (a)(1)(D) of this section 
with a sales price of $75 or more; 

(5) repair or replacement parts for an emergency prepara-
tion item that do not otherwise qualify for exemption; or 

(6) services performed on or related to emergency prepara-
tion items. For example, repair services for an eligible portable gener-
ator are taxable as the repair of tangible personal property. See §3.292 
of this title (relating to Repair, Remodeling, Maintenance, and Restora-
tion of Tangible Personal Property) for more information. 

(d) Sales of pre-packaged combinations containing both ex-
empt and taxable items. 

(1) When an emergency preparation item is sold together 
in a pre-packaged combination with an item that is not eligible for the 
exemption described in subsection (b) of this section, the full price of 
the pre-packaged combination is subject to sales tax, unless the price 
of the emergency preparation item is separately stated. For example, 
a portable generator and a portable cooking device sold as a set for a 
single price is taxable regardless of the price of the generator or the 
package. A separately-stated charge for the portable generator is eligi-
ble for the sales tax exemption during the exemption period if the sales 
price of the portable generator is less than $3,000. 

(2) When an emergency preparation item is sold in a pre-
packaged combination that contains as a free gift an item that is not el-
igible for the exemption described in subsection (b) of this section, the 
emergency preparation item may qualify for the exemption under this 
section if the price of the set is the same as the price of the emergency 
preparation item sold separately. For example, a portable generator 
with a sales price of less than $3,000 may be sold in a package with a 
free extension cord. If the price of the set is the same as the price of 
the portable generator sold separately, the product that is being sold is 
the portable generator, which is exempt from tax if sold during the ex-
emption period. See §3.301 of this title (relating to Promotional Plans, 
Coupons, Retailer Reimbursement) for additional information on the 
seller's tax responsibility for the free item. 

(e) Sales price. Whether an item described in subsection (a)(1) 
of this section satisfies the definition of an emergency supply item, and 
can be purchased tax-free during the exemption period, depends upon 
the sales price of the item. 

(1) Delivery or shipping and handling charges. Delivery 
or shipping and handling charges are included as part of the total sales 
price of an item of tangible personal property, regardless of whether 
the charges are separately stated. 

(A) The addition of delivery or shipping and handling 
charges to the price of an item may result in the item no longer qualify-
ing as an emergency preparation item. For example, a portable genera-
tor with a sales price of $2,999 is eligible for the exemption during the 
exemption period. A generator that sells for $2,999 and is delivered 
for a charge of $25, for a total sales price of $3,024, does not qualify 
as an emergency preparation item and sales tax is due on the total sales 
price of $3,024, even if the sale occurs during the exemption period. 

(B) Delivery or shipping and handling charges which 
are part of the sales price of an exempt item are exempt so long as the 
total charge does not exceed the limits set forth in this exemption. For 
example, a portable generator with a sales price of $1,999 and delivery 
charge of $50, for a total sales price of $2,049, is eligible for the ex-
emption during the exemption period. The total sales price of $2,049, 
is exempt. 

(2) Discounts. A seller may offer discounts to reduce the 
sales price of an item described in subsection (a)(1) of this section in 
order to qualify the item as an emergency preparation item. When a 
discount is given during the exemption period to reduce the sales price 
of an item described in subsection (a)(1) of this section, the item can 
qualify as an emergency preparation item based on the reduced sales 
price. 
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(3) Coupons. When sellers accept a coupon as a part of the 
sales price of any item of tangible personal property, the value of the 
coupon is excluded from the sales price as a cash discount, regardless 
of whether the seller is reimbursed for the amount that the coupon rep-
resents. When a coupon is used during the exemption period to reduce 
the sales price of an item described in subsection (a)(1) of this section, 
the item can qualify as an emergency preparation item based on the re-
duced sales price. 

(4) Buy one, get one free or for a reduced price. The to-
tal price of an item that is advertised as "buy one, get one free," or 
"buy one, get one for a reduced price," cannot be averaged across two 
items in order for both to qualify for the exemption under this section 
as emergency preparation items. For example, an emergency rescue 
ladder with a sales price of $400 that is advertised as buy one, get one 
free does not qualify as an emergency preparation item based on the 
sales price even though the purchaser is receiving two emergency res-
cue ladders and the average sales price of each would be $200. 

(5) Rebates. Rebates occur after the sale and do not affect 
the sales price of an item purchased. The full amount of the sales price, 
before the rebate, is used to determine whether an item meets the defi-
nition of an emergency preparation item. 

(f) Layaway sales and purchases by means other than in per-
son. 

(1) The sale of an emergency preparation item under a lay-
away plan or purchased by mail, telephone, email, Internet, custom 
order, or any other means other than in person qualifies for exemption 
when either: 

(A) the purchaser places on layaway the emergency 
preparation item during the exemption period and the seller accepts 
the order for immediate delivery upon full payment, even if delivery 
is made after the exemption period; 

(B) the purchaser places the order and the seller accepts 
the order during the exemption period for immediate shipment, even if 
delivery is made after the exemption period; or 

(C) final payment on the layaway order is made by, and 
the merchandise is given to, the purchaser during the exemption period. 

(2) For purposes of this subsection, the seller accepts an 
order when the seller has taken action to fill the order for immediate 
shipment. Actions to fill an order include placement of an "in date" 
stamp on a mail order, or assignment of an "order number" to a tele-
phone order. An order is for immediate shipment notwithstanding that 
the shipment may be delayed because of a backlog of orders or because 
stock is currently unavailable to, or on back order by, the seller. 

(g) Rain checks. Emergency preparation items purchased dur-
ing the exemption period with use of a rain check qualify for the ex-
emption regardless of when the rain check was issued. The issuance 
of a rain check during the exemption period will not qualify an emer-
gency preparation item for the exemption if the item is purchased after 
the exemption period. 

(h) Exchanges. 

(1) Tax is not due on an emergency preparation item pur-
chased during the exemption period but exchanged, after the exemption 
period ends, for an emergency preparation item of equal or lesser value. 

(2) Tax is due on the difference in sales price of an emer-
gency preparation item purchased during the exemption period but 
exchanged, after the exemption period ends, for another emergency 
preparation item of greater value that would qualify for exemption if 
purchased during the exemption period. 

(i) Returned merchandise. For a 30-day period after the 
temporary exemption period, when a customer returns an emergency 
preparation item that would qualify for the exemption, no credit for 
or refund of sales tax shall be given unless the customer provides a 
receipt or invoice that shows tax was paid, or the seller has sufficient 
documentation to show that tax was paid on the specific item. 

(1) This 30-day period begins the Tuesday immediately 
following the end of the exemption period and ends 30 calendar days 
later with no exclusions for weekend days or holidays. 

(2) This 30-day period is set solely for the purpose of des-
ignating a time period during which the purchaser must provide docu-
mentation that shows that sales tax was paid on returned merchandise. 
The 30-day period is not intended to change a seller's policy on the time 
period during which the seller will accept returns. 

(j) Documenting exempt sales. A seller is not required to ob-
tain an exemption certificate on sales of eligible items during the ex-
emption period; however, the seller's records should clearly identify the 
type of item sold, the date on which the item was sold, and the sales 
price of each exempt item sold. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 12, 

2016. 
TRD-201600688 
Don Neal 
Chief Deputy General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 475-0387 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 11. TEXAS JUVENILE JUSTICE 
DEPARTMENT 

CHAPTER 385. AGENCY MANAGEMENT 
AND OPERATIONS 
The Texas Juvenile Justice Department (TJJD) proposes 
amendments to the following rules in Chapter 385, Subchapters 
B and C: §§385.8101 (Public Information Request), 385.8107 
(Petition for Adoption of a Rule), 385.8111 (Complaints from 
the Public), 385.8136 (Notices to Public and Private Schools), 
385.8137 (Public and Media), 385.8141 (Confidentiality), 
385.8161 (Notification of Facility Opening or Relocating), 
385.8163 (Decentralization), 385.8165 (Site Selection for Ju-
venile Facility Construction), 385.8170 (Acceptance of Gifts of 
$500 or More), 385.8181 (Background Checks), 385.9941 (Re-
sponse to Ombudsman Reports), 385.9951 (Death of a Youth), 
385.9969 (Collection of Delinquent Obligations), 385.9971 (Stu-
dent Benefit Fund), and 385.9990 (Vehicle Fleet Management). 

Throughout these sections, minor clarifications, grammatical 
corrections, and terminology updates have been made. Specific 
changes are listed in the following paragraphs. 

SECTION-BY-SECTION SUMMARY 
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The amended §385.8101 will: 1) remove a reference to another 
TJJD rule that does not directly relate to processing requests for 
public information; and 2) update state agency names. 

The amended §385.8107 will: 1) clarify the types of persons 
and organizations, as specified in Texas Government Code 
§2001.003(5), who may petition TJJD to adopt a rule; 2) remove 
a provision relating to TJJD's ability to grant or deny portions 
of a petition; and 3) clarify that after TJJD makes a decision 
on a petition to adopt a rule, TJJD may refuse to consider 
subsequent petitions to adopt the same rule, but may not refuse 
to consider petitions to adopt a similar rule. 

The amended §385.8111 will make the following changes re-
garding complaints involving the Americans with Disabilities Act 
(ADA): 1) designate the TJJD human resources director as the 
agency's ADA compliance officer; 2) change the deadline for a 
field administrator to forward an ADA complaint to the ADA com-
pliance officer from one working day to two working days; 3) add 
that a designee of the ADA compliance officer may perform some 
duties of the ADA compliance officer; 4) add a requirement for 
the assigned TJJD investigator to keep the complainant informed 
of any adjustments to the time line for completing the investiga-
tion; 5) remove provisions relating to standards of proof and rules 
of evidence used by the investigator and ability to present infor-
mation to the investigator; 6) remove a provision that indicates 
the final decision will not be released until the TJJD Legal De-
partment has approved it; 7) clarify that appeal decisions should 
be reviewed by the Legal Department regardless of whether the 
decision is adverse to the complainant; 7) remove some pro-
cedures relating to internal communication between TJJD staff; 
and 8) replace a reference to TJJD's mailing and physical ad-
dress with a reference to the availability of that information on 
TJJD's website. 

The amended §385.8111 will make the following changes re-
garding non-ADA complaints: 1) remove the provision that re-
quires the complainant to file the complaint within 180 days after 
he/she should have become aware of the reason for the com-
plaint. The deadline now applies only to when the complainant 
actually became aware of the reason for the complaint; 2) spec-
ify that complaints may be submitted by mail, by email, or in per-
son; 3) clarify that when a field administrator receives the original 
complaint, he/she must notify the TJJD public complaint coordi-
nator immediately and forward the written complaint within two 
working days; 4) clarify that the administrator assigned to resolve 
the complaint must copy the TJJD public complaint coordinator 
on the monthly updates sent to the complainant, but not on every 
communication with the complainant. 

The amended §385.8136 will include only minor, non-substan-
tive clarifications and terminology updates. 

The amended §385.8137 will: 1) remove a reference to the TJJD 
rule about basic youth rights. That rule addresses regular visi-
tation procedures, which do not apply to media visits; 2) clarify 
that parental consent is not required for general news media vis-
its that do not involve the interviewing of youth; 3) delete the 
provision that allows observation of treatment sessions for pur-
poses of training staff or other clinical professionals. This pro-
vision does not relate to media visits; 4) delete the requirement 
for the facility administrator to consult with the director of reha-
bilitation services when the news media requests to interview 
youth; 5) clarify that the recommendation to the youth and par-
ent/guardian regarding whether granting the interview would be 
advisable is made by the facility administrator in consultation with 
the communications director; 6) clarify that if the youth is under 

18 years of age, the wishes of the youth's parent or guardian 
are honored as to whether the youth will participate in an inter-
view or be filmed; and 7) clarify that before a youth who is under 
18 years of age may participate in an interview or be filmed, the 
TJJD publicity release form must be explained to the youth and 
to the youth's parent or guardian and signed by the youth and 
the youth's parent or guardian. 

The amended §385.8141 will remove all provisions except those 
that establish the duty to follow all laws, rules, and ethical stan-
dards relating to the confidentiality of youth and personnel in-
formation. The deleted provisions have been removed because 
they repeat requirements of law, refer to information addressed 
in other TJJD rules, or contain internal procedural information. 

The amended §385.8161 will: 1) remove the provision that 
makes this rule apply to contract facilities; 2) clarify that this rule 
applies also to TJJD parole offices; 3) add that this rule does not 
apply to a facility that was in operation prior to the establishment 
of a residential area within 1,000 feet of the facility; 4) remove 
foster homes from the list of facility types that are exempt 
from this rule; 5) add that this rule does not apply to any other 
facility described in Texas Local Government Code §244.006; 
6) specify the type of information that must be included in the 
notice to municipal officials when the site is within 1,000 feet of 
designated places (i.e., residential area, school, park, or place 
of worship); and 7) clarify that TJJD must post an outdoor sign 
at the proposed location of the facility or office stating that a 
correctional or rehabilitation facility is intended to be located on 
the premises. 

The amended §385.8163 will update the agency name and make 
minor wording changes. 

The amended §385.8165 will: 1) remove the provision that ex-
empted TJJD from following this rule when the only sites under 
consideration are near an existing TJJD or contracted facility; 
2) clarify that this rule applies only when the new facility will be 
solely owned and operated by TJJD; 3) add that a designee of 
the executive director may select the staff members who will pre-
pare the request for proposal (RFP); and 4) clarify that the geo-
graphical areas identified in the RFP are based on a projection 
of the number of youth committed to TJJD from those areas. 

The amended §385.8170 will: 1) clarify that this rule applies 
when the actual or estimated value of a gift is $500 or more. 
When the actual value cannot be ascertained, the donor, the 
chief local administrator, or the chief financial officer or designee 
may assign an estimated value; and 2) add that TJJD's written 
notice to the donor following action by the TJJD board must in-
dicate that the gift has an actual or estimated value of $500 or 
more but may not assign a specific value to the item unless the 
donor has provided suitable documentation of that value. 

The amended §385.8181 will: 1) clarify that TJJD's criminal his-
tory check includes information from the Federal Bureau of In-
vestigation in addition to the Texas Department of Public Safety; 
2) make several changes to the definition of Covered Person to 
more closely follow the language of the authorizing statute [e.g., 
contractors with direct access to youth in TJJD facilities are now 
defined as covered persons; and any person who provides di-
rect delivery of services to youth in TJJD custody is now defined 
as a covered person]; 3) clarify that a person who participates 
in more than four special events in a 12-month period is con-
sidered a volunteer; 4) clarify that information obtained from a 
criminal history check may be released in accordance with ap-
plicable law; and 5) add that TJJD will provide written notice to 
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an employee or volunteer whose employment or enrollment is 
terminated or denied due to the results of a background check. 

The amended §385.9941 will include only minor updates to ter-
minology and to statutory references. 

The amended §385.9951 will: 1) specify that TJJD attempts to 
notify the parent/guardian in person whenever possible in the 
event of a youth's death; 2) add that TJJD makes a staff member 
available to assist the parent/guardian with coordinating neces-
sary matters such as returning the youth's belongings and co-
ordinating funeral arrangements; 3) add that the TJJD Office of 
Inspector General conducts a criminal investigation into every 
death occurring in a TJJD or contract residential facility; 4) re-
move the 25-day deadline for conducting an administrative in-
vestigation; 5) add that the TJJD medical director may convene 
a morbidity and mortality review; and 6) add that for a death oc-
curring while a youth is on parole in a home, TJJD conducts a 
criminal and/or administrative investigation as determined on a 
case-by-case basis (instead of stating that TJJD will generally 
not investigate unless the youth was under the supervision of 
residential or contract staff at the time of death). 

The amended §385.9969 will: 1) clarify that all delinquent child 
support payments owed to TJJD (not just child support payments 
over $500) are processed under a different TJJD rule; 2) remove 
the statement indicating that the Office of the Attorney General 
(OAG) has reviewed TJJD's criteria for determining when a debt 
will not be referred to the OAG for further collection; 3) make sev-
eral updates to conform to the OAG's published guidelines relat-
ing to state agencies' policies on collection of delinquent obliga-
tions; and 4) change most occurrences of "should" to "shall" to 
reflect that TJJD is required to take the action. 

The amended §385.9971 will: 1) remove the statement that in-
dicates student benefit funds may be used for youth in contract 
facilities; and 2) remove the statement that indicates funds do-
nated for a specific purpose may be used to reward individual 
youth for their work or public activities performed off campus. 

The amended §385.9990 will: 1) clarify that although the execu-
tive director or chief inspector general may assign a state vehicle 
to an individual employee, only the executive director may sign 
the documentation indicating that the individual assignment is 
critical to the mission of the agency; 2) remove information relat-
ing to specific staff responsibilities and sub-pools within the TJJD 
motor pool; and 3) remove the requirement to submit an annual 
Fleet Operations Indirect Cost Report to the Texas Comptroller 
of Public Accounts. 

RULE REVIEW 

Simultaneously with these proposed rulemaking actions, TJJD 
also publishes this notice of intent to review §§385.8101, 
385.8107, 385.8111, 385.8136, 385.8137, 385.8141, 385.8161, 
385.8163, 385.8165, 385.8170, 385.8181, 385.9941, 385.9951, 
385.9969, 385.9971, 385.9981, and 385.9990 as required by 
Texas Government Code §2001.039. Comments on whether 
the reasons for originally adopting these rules continue to exist 
may be submitted to TJJD by following the instructions provided 
later in this notice. 

FISCAL NOTE 

Mike Meyer, Chief Financial Officer, has determined that for each 
year of the first five years the amended sections are in effect, 
there will be no significant fiscal impact for state or local govern-
ment as a result of enforcing or administering the sections. 

PUBLIC BENEFITS/COSTS 

Chelsea Buchholtz, Chief of Staff, has determined that for each 
year of the first five years the amended sections are in effect, the 
public benefit anticipated as a result of administering the sections 
will be the availability of rules that have been updated to conform 
to current laws and regulations and to more accurately reflect 
TJJD's current organizational structure and practices. 

Mr. Meyer has also determined that there will be no effect on 
small businesses or micro-businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
sections as proposed. No private real property rights are af-
fected by adoption of these sections. 

PUBLIC COMMENTS 

Comments on the proposal and/or rule review may be submit-
ted within 30 days after publication of this notice to Steve Ro-
man, Policy Coordinator, Texas Juvenile Justice Department, 
P.O. Box 12757, Austin, Texas 78711 or email to policy.propos-
als@tjjd.texas.gov. 

SUBCHAPTER B. INTERACTION WITH THE 
PUBLIC 
37 TAC §§385.8101, 385.8107, 385.8111, 385.8136, 385.8137, 
385.8141, 385.8161, 385.8163, 385.8165, 385.8170, 385.8181 
STATUTORY AUTHORITY 

The amended §§385.8101, 385.8111, 385.8136, 385.8137, 
385.8141, 385.8161, and 385.8163 are proposed under Texas 
Human Resources Code §242.003, which authorizes TJJD 
to adopt rules appropriate to the proper accomplishment of 
its functions and to adopt rules for governing TJJD schools, 
facilities, and programs. 

The amended §385.8107 is proposed under Texas Government 
Code §2001.021, which requires each state agency to prescribe 
by rule the form for an interested person to submit a rulemaking 
petition and the procedure for submission, consideration, and 
disposition of the petition. 

The amended §385.8181 is proposed under Texas Human Re-
sources Code §242.010, which requires TJJD to adopt rules re-
garding background and criminal history checks of employees, 
volunteers, ombudsman staff, and advocates as well as certain 
individuals who provide services to youth in TJJD's custody or 
who          

No other statute, code, or article is affected by this proposal. 

§385.8101. Public Information Requests [Request]. 
(a) Purpose. This [The purpose of this] rule provides [is to 

provide] information about requests submitted to the Texas Juvenile 
Justice Department (TJJD) for public information[,] consistent with the 
Public Information Act, Texas Government Code Chapter 552[, regard-
ing requests for public information from the Texas Youth Commission 
(TYC)]. 

(b) General Provisions. 

(1) [(b)] Pursuant to Texas Government Code §552.201, 
the executive director is the officer for public information. The ex-
ecutive director may designate an open records coordinator to respond 
to requests for public information. Each department head within TJJD 
is an agent of the executive director for purposes of complying with the 
Public Information Act. 

(2) [(c)] TJJD must: [The TYC shall:] 

have access to records in TJJD facilities or offices.
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(A) [(1)] make public information available for inspec-
tion and copying; 

(B) [(2)] carefully protect public information from de-
terioration, alteration, mutilation, loss, or unlawful removal; and 

(C) [(3)] repair, renovate, or re-bind public information 
as necessary to maintain it properly. 

(3) [(d)] Each TJJD [TYC] facility and office must [shall] 
post a sign in the administrative offices of the facility[,] in the form 
prescribed by the Office of the Attorney General. [Texas Building and 
Procurement Commission.] The sign must [shall] contain the basic 
rights of a requestor of public information, the responsibilities of TJJD 
[TYC], and the procedures for inspecting or obtaining a copy of public 
information. 

(4) [(e)] All requests must be in writing and should include 
the name, address, and telephone number of the requestor. Requests 
submitted by fax or e-mail are not considered received until submitted 
to the fax number or email address designated by TJJD [TYC] on its 
[Internet] website. 

[(f) All requests for youth records or information shall be pro-
cessed according to §99.9 of this title.] 

(5) [(g)] Except as described in paragraph (6) of this sub-
section [(i) of this section], information that is open for inspection 
must promptly [shall "promptly"] be made available to the requestor. 
Promptly ["Promptly"] means as soon as possible under the circum-
stances, within a reasonable time, and without delay. If a response to a 
request cannot be made within 10 [ten (10)] business days after [from] 
receipt of the request, the open records coordinator must [shall] no-
tify the requestor in writing of the date on which the records will be 
made available. TJJD [A governmental body] is not entitled to auto-
matically withhold for 10 [ten (10)] business days information that is 
not excepted from public disclosure. 

(6) [(h)] If TJJD [TYC] determines [that] the request will 
require an opinion by the Office of the Attorney General as to the re-
leasability of the requested information, the request to the Office of 
the Attorney General shall be made within 10 [ten (10)] business days 
after [of the] receipt of the request for information, with written notice 
provided to the requestor. Otherwise, the information is open for in-
spection. 

(7) [(i)] Information requested by a member of the legis-
lature or a member of a legislative body is [will be] provided at no 
charge. If the requested information is confidential, it remains confi-
dential while in the possession [shall remain so in the hands] of the 
requestor. The requestor must complete an affidavit regarding confi-
dentiality of the information. 

(8) [(j)] Costs for production of requested documents are 
based on guidelines provided in 1 TAC Chapter 70. [established by 
the Texas Building and Procurement Commission. See §81.75 of this 
title.] 

§385.8107. Petition for Adoption of a Rule. 
(a) Purpose. This [The purpose of this] rule provides [is to pro-

vide] a procedure for [use by] any person to petition the Texas Juvenile 
Justice Department (TJJD) [agency] to adopt a rule in compliance with 
the requirements of the Administrative Procedure [and Texas Register] 
Act. 

(b) Submission of the Petition. 

(1) Any individual, partnership, corporation, association, 
governmental subdivision, or public or private organization that is not 
a state agency [person] may petition TJJD [the agency] to adopt a rule. 

(2) The petition must: [shall be] 

(A) be mailed or delivered to the executive director of 
TJJD at his/her [Executive Director of the Texas Youth Commission at 
his] office; [in Austin, Texas.] 

(B) be in writing; 

(C) contain the petitioner's name and address; and 

(D) describe the rule and the reason for the petition. 

(3) If the executive director of TJJD [The petition shall be 
in writing, shall contain the petitioner's name and address, and shall de-
scribe the rule and the reason for it; however, if the Executive Director 
of the Texas Youth Commission] determines [that] further information 
is necessary to assist TJJD [the agency] in reaching a decision, the exec-
utive director may require [that] the petitioner to resubmit the petition 
with [and that it contain]: 

(A) a brief explanation of the proposed rule; 

(B) the text of the proposed rule prepared in a manner 
that demonstrates [to indicate] the words to be added to or deleted from 
the current text, if any; 

(C) [a statement of] the statutory authority or other au-
thority under which the proposed rule is to be promulgated; and 

(D) the public benefits anticipated as a result of adopt-
ing the proposed rule or the anticipated public injury or inequity which 
could result from the failure to adopt the proposed rule. 

(c) Consideration and Disposition of the Petition. 

[(1) Except as otherwise provided in subsection (3) of this 
section, the agency shall consider and dispose of all petitions submit-
ted.] 

(1) [(2)] Within 60 days after receiving [receipt of] the pe-
tition under subsection (b)(2) or (b)(3) of this section, TJJD must[, or 
within 60 days after receipt by the executive director's office of a re-
submitted petition in accordance with subsection (b)(3) of this section, 
the agency shall] deny the petition or initiate a rulemaking proceeding 
[institute rule making procedure] in accordance with the Administra-
tive Procedure [and Texas Register] Act. [§5. The agency may deny 
parts of the petition and/or institute rule making procedures on parts of 
the petition.] 

(2) [(3)] If TJJD [the agency] denies the petition, the exec-
utive director must [shall] give the petitioner written notice of TJJD's 
[the agency's] denial, stating the reasons for the denial [such]. 

(d) Subsequent Petitions to Adopt the Same [or Similar] Rule. 
All initial petitions for the adoption of a rule are [shall be] presented 
to and decided by TJJD [the agency] in accordance with the provisions 
of subsections (b) and (c) of this section. The executive director may 
refuse to consider any subsequent petition for the adoption of the same 
[or similar] rule submitted within six months after the date of TJJD's 
receipt of the initial petition under subsection (b)(2) of this section. 

§385.8111. Complaints from the Public. 

(a) Purpose. This [The purpose of this] rule establishes [is to 
establish] a process through which the Texas Juvenile Justice Depart-
ment (TJJD) resolves public [Youth Commission (TYC) will resolve] 
complaints about TJJD operations and services, [relative to the opera-
tion of and services provided by TYC] including complaints that allege 
violations of [those involving] the Americans with Disabilities Act of 
1990 (ADA) [(Public Law 101-336)]. [Members of the public who 
wish to file a complaint, including one that alleges a violation of the 
ADA, may do so under the rules established by this policy.] Members 
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of the public are entitled to and shall receive [a] timely and responsive 
resolutions to their complaints. [resolution of a complaint.] 

(b) Public Complaint That Does Not Involve [that does not 
involve] an ADA Violation. 

(1) How to File a Public Non-ADA Complaint [that does 
not Involve an ADA Violation]. 

(A) Complaints must be filed in writing[. In order to be 
timely filed, a complaint must be filed] within 180 calendar days after 
the complainant became aware of[, or should have become aware of,] 
the circumstances that are the [the complainant believes constitutes a] 
basis of the [for] complaint. TJJD may refuse to consider the complaint 
if it is not filed within the 180-day deadline. [Failure to timely file can 
result in the commission refusing to consider the complaint.] 

(B) No particular format is required [prescribed] for a 
complaint. However, [concise and accurate information can be of im-
measurable assistance in resolving the complaint. At a minimum] the 
complaint should contain at least the following information: 

(i) Name, address, and telephone number of the 
person [person(s)] filing the complaint. 

(ii) The nature of the complaint and a brief descrip-
tion of the circumstances surrounding the complaint to include loca-
tion, names, and dates. 

(2) Where to File a Public Non-ADA Complaint. 

(A) The complaint may be mailed, emailed, or submit-
ted in person to: [filed with] 

(i) the public complaint coordinator in TJJD's 
Austin Office; or 

(ii) the administrator of a TJJD [TYC] field office or 
facility. That administrator immediately notifies the public complaint 
coordinator and forwards the written complaint to the public complaint 
coordinator within two working days from the date the complaint was 
received. [program or with the complaint coordinator in TYC's central 
office at 4900 North Lamar, P.O. 4260, Austin, Texas 78765.] 

(B) The mailing addresses and physical addresses of 
TJJD facilities and offices are available on TJJD's website. 

(3) [Non-ADA Public Complaint] Processing Procedures 
for Public Non-ADA Complaints. 

(A) The public complaint coordinator is notified of all 
complaints received and maintains a [A] record of each complaint 
[shall be maintained by the complaint coordinator]. 

(B) [(A)] The public complaint coordinator [shall be 
notified of all complaints received and] assigns each complaint to the 
most appropriate administrator for response. [Resolution of complaint 
is attempted at the program level.] 

(C) [(B)] The administrator assigned to respond to 
[resolution of] a complaint: 

(i) attempts to resolve the complaint in a timely and 
effective manner; 

(ii) reports the status of efforts to resolve the com-
plaint [resolution] to the complainant at least monthly until and includ-
ing final disposition; 

(iii) sends copies of the monthly status updates 
[communications with the complainant] to the public complaint 
coordinator. 

(c) Public Complaint That Involves [that involves] an ADA 
Violation. 

(1) ADA Compliance Officer. TJJD [TYC] complies with 
the Americans with Disabilities Act of 1990 (ADA) [(Public Law 101-
336)]. The executive director has appointed the agency's human re-
sources director [central office Director of Risk Management, 4900 
North Lamar, P.O. Box 4260 Austin, Texas 78765,] as the ADA com-
pliance officer [for TYC]. The human resources director is located in 
the agency's Austin Office. The address of the Austin Office is avail-
able on TJJD's website. 

(2) How to File a Public ADA Complaint. 

(A) Complaints may be filed [either] in writing or ver-
bally. If the complaint is initially filed verbally, it must subsequently 
be reduced to writing and received by the ADA compliance officer not 
later than 15 calendar days after the ADA compliance officer was no-
tified of the initial verbal filing. The complaint[, in order to be timely 
filed,] must be filed within 180 calendar days after the complainant be-
came aware of, or should have become aware of, the alleged violation. 
TJJD may refuse [Failure to timely file can result in the commission 
refusing] to consider the complaint if it is not filed within the 180-day 
deadline. 

[(3) Public ADA Complaint Format.] 

(B) No particular format is required [prescribed] for an 
ADA [a] complaint. However, [concise and accurate information can 
be of immeasurable assistance in resolving the complaint. At a mini-
mum] the complaint should contain at least the following information: 

(i) [(A)] name [Name], address, and telephone num-
ber of the person [person(s)] filing the complaint; and[.] 

(ii) [(B)] the [The] nature of the complaint and a[. 
A] brief description of the circumstances surrounding the complaint 
[alleged violation] to include location, names, and dates. 

(3) [(4)] Where to File a Public ADA Complaint. The com-
plaint may be filed by any of the following means: 

(A) directly, either verbally or in writing, with the ADA 
compliance officer in the Austin Office; or [at the address in paragraph 
(1) of this subsection, or the complaint may be filed] 

(B) in writing with the administrator [superintendent] 
of any TJJD field office or [TYC] facility[, or the director of any 
TYC area office]. That administrator [will then] immediately notifies 
[notify] the ADA compliance officer and forwards [forward] the 
written complaint to the ADA compliance officer within two [one] 
working days [day] from the date [of receipt of] the complaint was 
received. 

(4) [(5)] [Public ADA Complaint] Processing Procedures 
for Public ADA Complaints. 

(A) ADA Compliance Officer and Employee Grievance 
Administrator Responsibilities. Within five calendar days after the 
ADA compliance officer receives the written complaint, the ADA com-
pliance officer or designee and the employee grievance administrator 
[will] jointly identify the appropriate decision authority and establish a 
date the complainant is due receipt of the decision. As soon as possible 
after identification of the decision authority, the ADA compliance of-
ficer or designee notifies [will notify] the complainant of receipt of the 
complaint, the name of the decision authority (i.e., the TJJD [TYC] ad-
ministrator appointed to resolve the complaint) [(decision authority)], 
and the date a decision is due [the complainant]. 

(B) Decision Authority's Responsibilities. 
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(i) Assignment. Immediately upon receipt of the 
complaint, the decision authority reviews it to ensure that he/she 
has the authority to grant the requested relief. [act.] If the decision 
authority does not have the authority to at least take the first steps 
towards granting relief (if the requested relief involves a lengthy 
multi-step process) [act], he/she forwards [will forward] the complaint 
to the next-level [next level] administrator who has the authority to act 
on the complaint. [If the complaint is forwarded, the initial decision 
authority will immediately notify the ADA compliance officer and the 
employee grievance administrator of the transfer.] 

(ii) Time Lines. The decision authority has 25 cal-
endar days from the date he/she received [of receipt of] the complaint 
to conduct an investigation, resolve the complaint, prepare a written 
decision, obtain a legal review of the decision, and notify the com-
plainant in writing of the decision. If for good cause the decision au-
thority requires additional time for investigation and resolution of the 
complaint, he/she notifies [will notify] the ADA compliance officer, 
employee grievance administrator, and the complainant of the reasons 
for the delay and provides an [provide a new] estimated decision date. 

(iii) Investigation. The decision authority conducts 
the investigation or appoints [he/she may appoint] an employee to con-
duct the investigation and provide the decision authority with non-
binding recommendations. Prior to commencing the investigation, the 
investigator (i.e., the employee [person] who will actually conduct the 
investigation) reviews [(investigator) will review] the complaint with 
the TJJD [central office] legal department. During the course of the 
investigation, the investigator keeps the complainant informed of ad-
justments to his/her time line. [and he/she will continue to periodically 
advise the legal department and the ADA compliance officer of the 
progress of the investigation. The investigator will permit the com-
plainant and/or complainant's representative, and the investigator may, 
in his/her sole discretion, permit any other persons the investigator de-
termines to have relevant information, to present matters on the com-
plaint. There is no burden of proof on either the commission or the 
complainant. There are no rules of evidence applicable to the investi-
gation. The decision authority is the sole judge of relevance, credibility 
of witnesses and the weight to be afforded testimony and other relevant 
evidence. However, information determined by the decision authority 
to be factual should be supported by a preponderance of the evidence.] 

(iv) Report of Investigation. 

(I) Prior to release of the written decision to the 
complainant or to any other person or entity, the decision authority 
submits the proposed decision to the TJJD legal department for review. 
Within five working days after receiving the proposed decision, the 
legal department reviews the proposed decision for legal sufficiency 
and informs the decision authority accordingly. 

(II) Upon finalization of the written decision, 
[completion of the investigation] the decision authority provides 
the [will provide the complainant with a] written decision to the 
complainant, the complainant's representative (if any), the ADA 
compliance officer, the employee grievance coordinator, and the TJJD 
general counsel. [on the complaint.] If the decision is adverse to 
the complainant, the decision authority includes the [will include 
his/her] reasons for the adverse decision. [Prior to release of the 
written decision to the complainant, or any other person or entity, the 
decision authority will submit the proposed decision to the central 
office legal department for review. The legal department shall have 
five (5) working days from receipt to review the proposed decision 
for legal sufficiency. If the legal department finds the decision to be 
for any reason legally insufficient, the decision will not be released to 
any one until such time as the deficiency has been corrected and the 
proposed decision has been found to be legally sufficient.] 

[(v) Decision Distribution. After legal department 
approval, the decision authority will provide a copy of the decision 
to the complainant, the complainant's representative, if any, the ADA 
compliance officer, the employee grievance administrator, and the di-
rector of the legal department.] 

(5) [(6)] Request for Review of Public ADA Complaint 
Decision. 

(A) If the complainant is dissatisfied with the decision, 
he/she may request a review of the decision by the TJJD executive 
director. The request must:[,] 

(i) be submitted within ten calendar days after [of] 
the date of receipt of the decision;[,] 

(ii) include a copy of [submit] the written decision[,] 
and a written statement specifically outlining the reasons for disagree-
ment; and[,] 

(iii) be addressed to the TJJD executive director at 
the agency's Austin Office. The address of the Austin Office is avail-
able on TJJD's website.[, Texas Youth Commission, at the address pro-
vided in paragraph (1) of this subsection, for review.] 

(B) The [Upon receipt of the request for review, the] 
executive director or designee notifies [has 20 calendar days from date 
of receipt of the request for review to consider, resolve the issue and 
notify] the complainant in writing of the result of the review within 20 
calendar days after receipt of the request for review. Prior to releasing 
his/her decision, the executive director should[, if the proposed deci-
sion is adverse to the complainant,] submit the complaint record to the 
TJJD [central office] legal department for review and advice. [advise.] 
If the executive director's decision upholds the initial ruling, [is adverse 
to the complainant,] the written notification need only state that the is-
sue has been considered and [that] no valid reason has been found to 
warrant reversing the decision. 

(C) The [Distribution of the] decision is distributed to 
the parties identified [will be as established] in paragraph (4)(B)(iv)(II) 
[(e)(5)(B)(v)] of this subsection. 

(D) The decision by the executive director finalizes the 
complaint process within TJJD [TYC] and exhausts the complainant's 
administrative remedies. 

(6) [(7)] Record Repository for Public ADA Complaints 
[Complaint Record Repository]. The ADA compliance officer or de-
signee maintains [is responsible for maintaining] the files and records 
of all ADA complaints [relative to TYC]. Upon completion of pro-
cessing the complaint, [including any appeal,] the original decision au-
thority ensures [is responsible for ensuring] that the original complaint, 
all correspondence, and any other relevant materials are [will be] for-
warded to the ADA compliance officer for filing. The ADA compliance 
officer ensures that any appeals are similarly filed. 

§385.8136. Notices to Public and Private Schools. 

(a) Purpose. This rule provides requirements [The purpose of 
this rule is to provide guidelines] for Texas Juvenile Justice Depart-
ment (TJJD) [Youth Commission (TYC)] staff to notify public and/or 
private elementary and secondary school officials about [regarding] of-
fense-related information concerning TJJD [TYC] youth in a commu-
nity placement or on parole. 

(b) Definitions. As used in this rule, the following terms 
[shall] have the following meanings, unless the context clearly indi-
cates otherwise. 

(1) Offense--Any felony or misdemeanor offense listed in 
Article 15.27, Code of Criminal Procedure. 
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(2) Pertinent Details--The name and date of the offense and 
a description of the facts of the offense, including details of any as-
saultive behavior or other violence or weapons used or possessed dur-
ing the commission of the offense. 

(3) School Officials--For public schools it is the superin-
tendent or designee of the school/district in which the youth is enrolled; 
for private schools it is the principal or designee of the school in which 
the youth is enrolled. 

(c) Notification Requirements. 

(1) For youth in a non-secure placement or on TJJD [TYC] 
parole, TJJD [TYC] staff must [shall] provide the following informa-
tion to school officials: 

(A) the pertinent details of any offense that resulted in: 

(i) commitment to TJJD [TYC]; 

(ii) an adjudication or conviction subsequent to 
commitment to TJJD [TYC]; and 

(iii) an arrest or referral to juvenile court that is 
pending final disposition; and 

(B) information concerning whether the youth is re-
quired to register as a sex offender. 

(2) TJJD [TYC] staff must provide oral notice within 24 
hours after learning of a youth's transfer or re-enrollment in school[,] or 
before the next school day, whichever is sooner. Within seven calendar 
days after the oral notice, TJJD [TYC] staff must [will] provide written 
notice. 

(3) Electronic notice of the information listed in paragraph 
(1) of this subsection provided to school officials within 24 hours after 
learning of a youth's transfer or re-enrollment in school satisfies all 
notice requirements set forth in this rule. 

§385.8137. [Public and] Media Access. 

(a) Purpose. This [The purpose of this] rule allows [is to al-
low] for communication between a Texas Juvenile Justice Department 
(TJJD) [Youth Commission (TYC)] youth and the [public and] media 
subject to rules established by TJJD [TYC] in the interest of order and 
safety and within limitations of [rules of] confidentiality rules. 

(b) General Provisions. 

(1) [(b)] The news media are [will be] granted access to 
TJJD [TYC] facilities, as is any visitor, consistent with the preservation 
of a youth's privacy and the maintenance of order and security in the 
facility. TJJD supports [Staff will support] media contact that serves 
the interest of public awareness and encourages the youth to contribute 
productively to the community. 

(2) [(c)] Release of records or divulgence of information 
that identifies individual youth or that is otherwise confidential by law 
[or which identifies individual youth] is strictly prohibited. 

[(d) Youth shall be provided access to members of the news 
media as they would be to any other person in accordance with (GAP) 
§93.1 of this title (relating to Basic Youth Rights).] 

(3) [(e)] Parental consent is [will] not [be] required for gen-
eral news media visits that do not involve any interviewing of youth. 

(4) [(f)] Non-TJJD [Non-TYC] personnel are [shall] not 
[be] permitted to make audio or visual recordings of any treatment ses-
sion(s) addressing personal or confidential information. [Observation 
of treatment sessions may be permitted for purposes of training TYC 
staff or other clinical professionals.] 

(5) [(g)] When the news media requests to interview or to 
film youth, the facility administrator must [superintendent shall] con-
sult with TJJD's communications director [TYC's public information 
officer and assistant deputy executive director for rehabilitation ser-
vices] to review the purpose and to determine parameters for filming 
and/or interviews. 

(6) [(h)] When the news media requests an interview or to 
film specific youth, the facility [program] administrator, in consulta-
tion with the TJJD communications director or designee, makes [will 
make] a recommendation to the youth, and to the youth's parent or 
guardian[,] if the youth is under 18 years of age, regarding the advis-
ability of the youth granting the request. When the recommendation 
is against allowing [granting] an interview or filming, the request is 
[will be] denied by the administrator unless the youth, and the youth's 
parent or guardian[,] if youth is under 18 years of age, signs a written 
statement acknowledging the recommendation and electing to go for-
ward with the interview [(]or filming[)] despite the recommendation. 
If the youth is under 18 years of age, the wishes of the youth's parent 
or guardian are honored. If the youth is 18 years of age or older, the 
[The] wishes of the youth are [and the youth's parent or guardian, if the 
youth is under 18, will be] honored. 

[(i) Any interview or filming of individual youth shall be sub-
ject to the following conditions.] 

(7) [(1)] Prior to each interview or filming:[,] 

(A) the TJJD publicity release form must [TYC Public-
ity Release form, CCF-025, shall] be explained to the youth and to the 
youth's parent or guardian if the youth is under 18 years of age; 

(B) the youth must indicate on the publicity release 
form whether he/she wants his/her primary therapist or designee to be 
present during the interview or filming; 

(C) [and] the youth, and parent or guardian if the youth 
is under 18 years of age, must sign the publicity release [as necessary, 
shall sign] form; and[.] 

(D) [(2)] [Prior to each interview or filming,] the youth 
must [shall] be informed that: 

(i) the interview is voluntary;[,] 

(ii) [that] he/she may refuse to answer any questions 
during the interview;[,] and 

(iii) [that] he/she may stop the interview at any time. 

[(3) Prior to each interview or filming the youth shall indi-
cate, on the form whether he/she wants the primary therapist/designee 
to be present during formal or on-camera interviews.] 

§385.8141. Confidentiality. 
(a) The Texas Juvenile Justice Department (TJJD) ensures that 

all confidential information or data obtained or created in any medium 
is kept confidential as required by applicable statutes, rules, policies, 
and ethical standards. 

[(a) Purpose. The purpose of this rule is to provide confi-
dentiality requirements to all employees, agents, consultants, volun-
teers, and other persons associated with the Texas Youth Commission 
(TYC).] 

[(b) Applicability.] 

[(1) See (GAP) §99.1 of this title (relating to Confidential-
ity of Youth Alcohol and Drug Abuse).] 

[(2) See related (GAP) §81.37 of this title (relating to Pub-
lic and Media).] 
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(b) [(c)] Employees, agents, consultants, volunteers, and any 
other persons associated with the Texas Juvenile Justice Department 
will [TYC shall] not release or divulge confidential information about 
TJJD [TYC] youth or confidential information from personnel or other 
files except as required or permitted by law. 

[(d) Employees, agents, consultants, volunteers, and any other 
persons associated with TYC shall not release or divulge confidential 
information from personnel or other files except as required or permit-
ted by law.] 

[(e) Individual youth must not be discussed with persons who 
are not otherwise authorized unless those persons show written consent 
from the youth's committing judge. See (GAP) §99.9 of this title (re-
lating to Access to Youth Information and Records).] 

[(f) Identifying pictures, appearances, films or reports of youth 
shall not be used without written consent of a youth and, if under age 18, 
of his/her parents, guardian, or managing conservator. Refer to (GAP) 
§81.37 of this title (relating to Public and Media), and the Publicity 
Release form, CCF-025.] 

[(g) Only initials or a case number may be used when referring 
to a youth in materials that are a matter of public information (e.g., ap-
peals decision, statistical information, board meeting minutes) except 
for purchase voucher invoices that include youth names.] 

[(h) TYC volunteers, consultants, and others permitted access 
to confidential information or records shall sign the Confidentiality 
Agreement for Non-TYC Employees form, LS-001 with TYC agreeing 
not to disclose or divulge, unless required or permitted to do so by law, 
confidential information or records. The Confidentiality Agreements 
shall be maintained by the appropriate TYC facility.] 

[(i) An e-mail address of a member of the public that is pro-
vided for the purpose of communicating electronically with TYC is, 
with a few exceptions, confidential and not subject to disclosure unless 
the member of the public affirmatively consents to its release. Release 
to another governmental body or a federal agency may be made with-
out consent. Also, disclosure of an e-mail address may be made if it 
is:] 

[(1) provided to TYC by a person who has a contractual 
relationship with TYC or by the contractor's agent;] 

[(2) provided to TYC by a vendor who seeks to contract 
with TYC or by the vendor's agent;] 

[(3) contained in a response to a request for bids or propos-
als, contained in a response to similar invitations soliciting offers or 
information relating to a potential contract, or provided to TYC in the 
course of negotiating the terms or a contract or potential contract; or] 

[(4) provided to TYC on a letterhead, coversheet, printed 
document, or other document made available to the public.] 

[(j) The confidentiality of alcohol and drug abuse records 
maintained by TYC is protected by federal law and regulations. 
Restrictions on disclosure apply to any information regarding alcohol 
and drug abuse, whether or not recorded.] 

[(k) Youth educational records are also subject to federal laws 
and regulations on confidentiality.] 

§385.8161. Notification of a Facility Opening or Relocating. 
(a) Purpose. This [The purpose of this] rule provides [is to 

provide] for notification to the public and certain elected officials of 
the opening or relocation of certain residential facilities and parole of-
fices operated by the Texas Juvenile Justice Department (TJJD) [Youth 
Commission (TYC) operated and contracted residential programs at se-
lected sites]. 

(b) Applicability. This rule does not apply to: 

(1) facilities that were in operation, under construction, un-
der contract for operation or construction, or planned for operation on 
land owned or leased for that purpose on September 1, 1997; 

(2) facilities that were in operation prior to the establish-
ment of a residential area as described in subsection (e)(1) of this sec-
tion; 

(3) temporary facilities that will operate less than one year 
at the location; 

(4) expansion of existing facilities; 

(5) facilities that will not operate primarily for use as a cor-
rectional or rehabilitation facility, but will house TJJD youth only for 
a treatment or educational purpose; 

(6) facilities that require, before operation, special or con-
ditional use permits from the municipality in which the facility will 
operate; and 

(7) parole offices located in commercial use areas; and 

(8) any other facility described in §244.006 of the Texas 
Local Government Code. 

(c) [(b)] Notice. Except as provided in subsection (e) [(d)] of 
this section, TJJD will provide notice as soon as practical before begin-
ning operation or construction of a TJJD residential facility or parole 
office. The [TYC operated or contract operated residential program 
that serves six or more solely TYC youth or before relocating such a 
program that is currently operated elsewhere,] notice must: 

(1) include [indicating] the proposed address and a general 
description of the facility or office; [program will be given to the public 
and certain elected officials as follows:] 

(2) [(1)] [notice will] be published in a newspaper of gen-
eral circulation in the county in which the proposed facility or office 
[program] is to be located and include where public comment on the 
proposal may be sent for review; and 

(3) [(2)] [notice will] be mailed to each city council mem-
ber, county commissioner, state representative, and state senator who 
represents the area in which the proposed facility or office [program] 
is to be located. 

(d) [(c)] Public Meeting. Upon request by one of the elected 
officials identified in subsection (c)(3) of this section, TJJD will hold 
a public meeting [conducted by TYC or the contract operator will be 
held] to inform the public about the proposed residential facility or 
parole office [program] and to receive public comment. 

(e) [(d)] Sixty-Day [Sixty-day] Notice for Sites 1,000 Feet 
from Designated Places and When Written Notice is Received by a 
Local Governmental Entity. 

(1) Pursuant to §244.002 of the Local Government Code, 
60 days before beginning construction or operation, whichever occurs 
first, of a TJJD [TYC or contracted] residential facility or parole office 
[that is located] within 1,000 feet of a residential area, [a] primary or 
secondary school, [a] park or public recreation area, or [a] place of 
worship, TJJD will [TYC or the contract operator shall] mail notice of 
the proposed location to the commissioners court and governing body 
of the municipality [notice of the proposed location]. The notice must: 

(A) state TJJD's intent to construct or operate a correc-
tional or rehabilitation facility within the area described in subsection 
(e)(1) of this section; 

(B) describe the proposed location of the facility; and 

PROPOSED RULES February 26, 2016 41 TexReg 1355 



(C) state that Chapter 244, Subchapter A of the Texas 
Local Government Code governs the procedures for the notice of and 
consent to the operation of the facility. 

(2) TJJD must [TYC shall] prominently post an outdoor 
sign at the proposed location of the [correctional] facility stating that 
a correctional or rehabilitation facility is intended to be located on the 
premises and providing the name and business address of the entity. 
The sign must be at least 24 by 36 inches in size and must be written in 
lettering at least two inches in size. The sign [and] may be in [required 
to be] both [in] English and a language other than English if [as] re-
quired by the municipality or county. 

[(e) This section does not apply to:] 

[(1) facilities that on September 1, 1997, are in operation, 
under construction, under contract for operation or construction, or 
planned for operation on land owned or leased for the purpose;] 

[(2) foster homes;] 

[(3) temporary facilities operating less than one year at the 
location;] 

[(4) expansion of existing facilities;] 

[(5) facilities not operating primarily for use as a correc-
tional or rehabilitation facility, but housing TYC youth only for a treat-
ment or educational purpose;] 

[(6) facilities that require special or conditional use permits 
for operation; and] 

[(7) district offices located in commercial use areas.] 

(f) Denial of Consent to Operate. A [TYC operated or contract 
operated] residential facility or parole office operated by TJJD that is 
subject to the 60-day notice requirement of subsection (e) [(d)] of this 
section may not be operated at the proposed location if not later than 
the 60th day after the date on which notice is received by a commis-
sioners court or governing body as provided for in subsection (e) [(d)] 
of this section, the commissioners court or governing body determines 
by resolution after a public hearing that the operation of the TJJD [a 
TYC or contract] residential facility or parole office at the proposed lo-
cation is not in the best interest of the county or municipality. 

§385.8163. Decentralization. 
(a) Purpose. This [The purpose of this] rule provides [is to 

provide] for Texas Juvenile Justice Department (TJJD) [Youth Com-
mission (TYC)] interaction with regional planning commissions when 
TJJD [TYC] decentralizes a service to a multi-county region. 

(b) Use of State Planning Region. 

(1) When a service or program is decentralized to a multi-
county region, TJJD [TYC] must use the services of a state planning 
region or combination of regions for the decentralization. 

(2) In planning for decentralization of a service or program 
in a region, TJJD [TYC] must consider using a regional planning 
commission for the purposes described in Local Government Code, 
§391.0091 [Sec. 391.0091], related to achieving efficiencies through 
shared costs, coordinating the location of services, increasing account-
ability, and improving financial oversight. 

(3) The rule, order, or guide relating to decentralization of 
a service or program must state that TJJD [include a statement of the 
manner TYC] complied with Local Government Code, §391.0091 in 
the issuance of the rule, order, or guide [Sec. 391.0091]. 

(4) This rule does not apply to a service or program that 
continues to be operated by TJJD [TYC] through a regional or district 

office or to a service or program whose location in a single county 
or adjacent counties of the state is determined more appropriate than 
decentralization as a matter of law or agency policy. 

§385.8165. Site Selection for Juvenile Facility Construction. 

(a) Purpose. This [The purpose of this] rule establishes [to 
establish] a systematic process for selecting sites for the construction of 
juvenile facilities that will be solely owned and operated by the Texas 
Juvenile Justice Department (TJJD). 

(b) Applicability. This rule does [Procedures herein do] not 
apply when the only [consideration in selection will include] sites under 
consideration are adjacent to: [or near] 

(1) existing residential facilities owned or leased by TJJD; 
or[,] 

(2) contracted residential [program sites or leased] facili-
ties. 

(c) General Provisions. 

(1) [(c)] Sites should facilitate settings that provide safe 
[and secure] environments for staff and youth, meet applicable secu-
rity requirement, and provide reasonable protection for the public. 

(2) [(d)] TJJD selects [When sites other than those adjacent 
to or near existing TYC facilities will be considered, the agency will 
select] a site through a Request-for-Proposal [Request for Proposal] 
(RFP) process unless otherwise directed by the TJJD [TYC] board or 
Texas Legislature [state legislature]. 

(d) [(e)] Request for Proposals. 

(1) An [A] RFP for the site selection of a [each] facility to 
be solely owned and operated by TJJD must [TYC shall] be prepared 
by staff selected by the executive director or designee. 

(2) The RFP must: [shall] 

(A) identify the minimum requirements for the site and 
improvements that are necessary to accommodate [locate] the facility 
described in the RFP or contemplated by TJJD; and [TYC. The RFP 
shall] 

(B) include criteria to be used to evaluate the site and 
improvements. 

(3) The geographical area(s) identified in the RFP are 
[RFPs for site selection will be] based on a projection of the number 
of youth committed to TJJD in the area(s) [population, projected by 
TYC staff for each area]. 

(4) All government entities and private groups or individ-
uals within an identified area are [will be] encouraged to submit pro-
posals. It is the responsibility of each proponent to obtain a copy of the 
RFP. 

(5) The general criteria in the RFP must [shall] include, at 
a minimum, [but not be limited to,] the following general categories: 

(A) availability of [Availability of adequate, trained] la-
bor force that is capable of meeting the operational needs of the facility 
and that represents the cultural diversity of the youth served; 

(B) availability [Availability] of adequate[, nearby] 
medical facilities nearby; 

(C) availability [Availability] of academic and educa-
tional support; 

(D) availability [Availability] of fire and police 
[protection and] service in the immediate area; 
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(E) location [Location] of the site in relation to existing 
properties, (e.g., [facilities such as] schools, churches, residential de-
velopments, etc.); 

(F) suitability [Suitability] of the site for ease of con-
struction and cost effectiveness; 

(G) availability and accessibility [Availability] of utili-
ties and appropriate infrastructure [to the site and accessibility of the 
site]; and 

(H) social [Social] impact and level of community sup-
port. 

(e) [(f)] Selection Process. 

(1) The executive director selects [shall select] a review 
committee composed of TJJD [TYC] staff. The TJJD board chair 
appoints a TJJD [shall appoint one] board member to chair the com-
mittee. 

(2) The review committee: [shall] 

(A) reviews [review] all proposals received;[,] 

(B) evaluates [evaluate] the proposals based on the cri-
teria stated in the RFPs;[,] and 

(C) ranks the [shall rank] proposals based on the evalu-
ations [in preferential order]. 

(3) The chair of the review committee presents [will be re-
sponsible for presenting] the results of the review to the TJJD [TYC] 
board. 

(4) Final site selection is [will be] made by the TJJD board 
unless otherwise directed [identified] by the Texas Legislature [state 
legislature]. 

§385.8170. Acceptance of Gifts of $500 or More. 
(a) Purpose. This rule establishes a process for the Texas Juve-

nile Justice Department (TJJD) [The Texas Youth Commission (TYC) 
is authorized] to accept gifts, grants, or donations of money or property 
having an actual or estimated value of $500 or more. [to carry out its 
duties. The Board is required to acknowledge the acceptance of such 
gifts having a value of $500 or more not later than the 90th day after 
the date the gift is accepted. Legislative approval is required for the 
acceptance of gifts of real property.] 

(b) Applicability. [The Board acknowledgment requirement 
does not apply to gifts that are made by private individuals to volunteer 
councils, but does apply to gifts that are made directly to the agency by 
volunteer councils. Volunteer councils are separate legal entities and 
gifts to them are not covered by this policy. It applies only to gifts 
of money or property, not volunteer services. It applies to gifts that 
support a youth activity, but not to gifts that are made to individual 
youth. It applies to gifts that are to be administered or distributed by 
the agency or that are to be used by the agency to operate or improve 
agency programs or facilities.] 

(1) This policy applies to gifts that are to be administered 
or distributed by TJJD or that are to be used by TJJD to operate or 
improve TJJD's programs or facilities, including the following: 

(A) gifts made to TJJD by community resource coun-
cils; 

(B) gifts of money or property; and 

(C) gifts that support a youth activity. 

(2) This policy does not apply to the following: 

(A) gifts made to community resource councils; 

(B) volunteer services; or 

(C) gifts made to individual youth. 

(c) General Provisions [Procedures]. 

(1) The Texas Juvenile Justice Board (Board) is required 
to acknowledge the acceptance of gifts having an actual or estimated 
value of $500 or more not later than the 90th day after the date the gift 
is accepted. Legislative approval is required for the acceptance of gifts 
of real property. 

(2) If the actual value of a gift cannot be ascertained, a gift 
may be assigned an estimated value of $500 or more by the donor, the 
chief local administrator, or the chief financial officer or designee. 

(3) [(1)] A gift that has an actual or estimated [a] value of 
$500 or more must [shall] not be accepted from a person(s) who is 
involved in a contested case before the agency until the 30th day after 
the date the decision in the case becomes final. 

(4) [(2)] Gifts of cash to the agency must [should] not be 
accepted unless the check is made payable to "Texas Juvenile Justice 
Department [Youth Commission]". 

(5) [(3)] Upon TJJD's [TYC's] receipt of a gift having an 
actual or estimated [a] value of $500 or more, TJJD must [TYC shall] 
send [to] the donor a written acknowledgement of receipt of the gift 
and conditional acceptance, subject to the Board's [Board] acknowl-
edgement of acceptance. 

(6) [(4)] The Board's acknowledgement of the gift is by a 
majority vote of the Board in an open meeting. The minutes of the 
Board meeting must [shall] reflect the name of the donor, a description 
of the gift, and the purpose of the gift. 

(7) [(5)] TJJD must [TYC shall] send written notification 
to the donor of the Board's action regarding the gift. The written noti-
fication must indicate that the gift has an actual or estimated value of 
$500 or more, but may not assign a specific value to the item donated 
unless the donor has provided suitable documentation of that value. 

(8) [(6)] The executive director must [shall] approve the 
planned use of estate gifts having an actual or estimated [a] value of 
$500 or more. 

§385.8181. Background Checks. 

(a) Policy. The Texas Juvenile Justice Department (TJJD) 
[Youth Commission (TYC)] reviews criminal histories and employ-
ment references for certain persons as required under §242.010 of the 
[§61.0357,] Texas Human Resources Code. 

(b) Applicability. This rule does not apply to: 

(1) youth access to a personal attorney under §380.9311 
of this title;[, minister, pastor, or religious counselor under §93.11 or 
§93.17 of this title (relating to Access to Attorneys and Courts and 
Access to Personal Minister, Pastor, or Religious Counselor)] 

(2) youth access to a personal clergy member under 
§380.9317 of this title; 

(3) [(2)] youth access to visitors under §380.9312 [§93.12] 
of this title [(relating to Visitation)]; or 

(4) [(3)] special event visitors, as defined in this rule. 

(c) Definitions. The following terms[, as used in this rule,] 
have the following meanings when used in this rule [unless the context 
clearly indicates otherwise]: 

(1) Advocate--[means] a person [who is] employed by 
or otherwise officially associated with an organization registered 
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with TJJD [TYC] as an advocacy or support group under §385.8183 
[§81.83] of this title [(relating to Advocacy and Support Group 
Access)]. 

(2) Background Check--obtaining certain information, in-
cluding [consists], at a minimum[, of the following]: 

(A) Criminal History Check--a compilation of the 
[includes] national and state criminal history information maintained 
by the Federal Bureau of Investigation and the Texas Department of 
Public Safety; and 

(B) Employment Reference Check--[includes] refer-
ences from previous and current employers. 

(3) Contractor--[means] a person [who is] under contract 
with TJJD [TYC] individually, or [is] an employee or subcontractor of 
an organization under contract with TJJD [TYC]. 

(4) Covered Person--[means:] 

(A) an employee, volunteer, ombudsman, or advocate[, 
or contractor,] as defined in this rule, working for TJJD or in a TJJD 
facility or a facility under contract with TJJD; 

(B) a contractor who has direct access to youth in TJJD 
facilities; 

(C) [(B)] any person not described in paragraphs 
[paragraph] (4)(A) or (4)(B) of this subsection who provides direct de-
livery of services to youth in TJJD custody [whose current assignment 
is to a residential placement operated by or under contract with TYC 
when those services are provided at the request of TYC]; 

(D) [(C)] any person not described in paragraphs 
[paragraph] (4)(A) or (4)(B) of this subsection who is authorized to 
have unsupervised access within TJJD facilities or offices to records 
of identifiable TJJD [TYC] youth; or 

(E) [(D)] any person who is an applicant for a position 
described in paragraphs (4)(A) - (D) [(4)(A) - (C)] of this subsection. 

(5) Employee--[means] a person [who is] employed by 
TJJD [TYC]. 

(6) Ombudsman--[means] a person [who is] employed by 
the Office of Independent Ombudsman [of the Texas Youth Commis-
sion]. 

(7) Special Event Visitor--[means] a person who: 

(A) is invited by TJJD [TYC] to participate in a special 
event for the benefit of youth; 

(B) does not participate in more than four special events 
in any 12-month period; 

(C) does not provide direct delivery of services to 
youth; 

(D) does not have access to youth records; and 

(E) does not meet the definition of advocate, contractor, 
employee, or ombudsman. 

(8) Volunteer--[means] a person [who is] registered in a po-
sition that renders services for or on behalf of TJJD [TYC] that does 
not receive compensation in excess of reimbursement for expenses 
incurred in that position, or a person who participates in more than 
four special events in a 12-month period. For purposes of this rule, 
volunteer ["volunteer"] does not include special event visitors. 

(d) General Provisions. 

(1) Except as described in paragraph (2) of this subsection, 
TJJD's executive director [TYC's chief executive officer] or his/her de-
signee [will]: 

(A) conducts [conduct] a background check on each 
covered person prior to granting the person access to [any residential 
facility operated by or under contract with TYC,] youth, [or] youth 
records, or any residential facility operated by or under contract with 
TJJD; and 

(B) conducts [conduct] a criminal history check on each 
covered person at least once per year thereafter. 

(2) The TJJD executive director [TYC chief executive of-
ficer] or his/her designee may [elect to] waive the background check: 

(A) for a contractor when physical or procedural barri-
ers are in place to prevent the contractor from having contact with or 
access to TJJD [TYC] youth and the scope of services to be performed 
does not involve access to youth records; 

(B) for a contractor who has an independent legal obli-
gation to protect the confidentiality of youth records, and the scope of 
services to be performed does not involve access to youth; 

(C) for a covered person who provides direct delivery of 
off-site services to youth assigned to residential facilities [placements] 
when the person is required to submit to a background check as a con-
dition of professional licensure or employment (e.g., health care spe-
cialist referrals); [or] 

(D) for a covered person providing necessary services 
in an emergency situation when no appropriately screened service 
providers offering the same or similar service are immediately avail-
able and a delay in providing the service would risk significant harm 
to a youth (e.g., emergency room visits or rape crisis counseling); or 

(E) for a covered person, other than a TJJD [TYC] em-
ployee, providing services in his/her official capacity as an employee 
of a federal, state, or local governmental entity. 

(3) TJJD [TYC] does not assess a fee in connection with 
the administrative costs incurred in conducting a background check as 
described in this rule. 

(4) As part of the initial [national] criminal history back-
ground check, a covered person must electronically provide a complete 
set of fingerprints to TJJD in the manner determined by TJJD [TYC]. 

(5) A covered person must provide employment history in-
formation in a form and manner determined by TJJD [TYC]. 

(6) All criminal history information obtained from the Na-
tional Crime Information Center [(NCIC)] or any [other] state crime 
information database is confidential and may be released only in ac-
cordance with applicable law [not releasable]. 

(e) Standards for Evaluating Background Information. 

(1) Background check results for covered persons are [will 
be] evaluated according to standards established in TJJD's [TYC's] 
policies addressing eligibility for employment or assignment in effect 
at the time the background check is conducted. 

(2) When a background check reveals [a] criminal or em-
ployment history that is [deemed] unacceptable for the position or ser-
vice to be performed by an employee or volunteer, TJJD terminates or 
denies that employee's or volunteer's [TYC will deny or terminate] em-
ployment or enrollment. TJJD provides written notice to the employee 
or volunteer whose employment or enrollment is terminated or denied. 

41 TexReg 1358 February 26, 2016 Texas Register 



♦ ♦ ♦ 

(3) When a background check reveals [a] criminal or em-
ployment history that is [deemed] unacceptable for the position or ser-
vice to be performed by a contractor, advocate, or ombudsman, TJJD 
denies [TYC will deny] the person access to any or all of the following, 
as appropriate: youth, youth information, and TJJD [TYC] facilities[, 
or any or all of the preceding]. TJJD provides [TYC will provide] writ-
ten notice to the [a] contractor, advocate, or ombudsman whose access 
is denied. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 12, 

2016. 
TRD-201600686 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 490-7014 

SUBCHAPTER C. MISCELLANEOUS 
37 TAC §§385.9941, 385.9951, 385.9969, 385.9971, 385.9990 
STATUTORY AUTHORITY 

The amended §385.9941 is proposed under Texas Human Re-
sources Code §261.058, which requires TJJD to adopt rules that 
establish procedures for reviewing and commenting on reports 
issued by the Office of Independent Ombudsman and for expe-
diting or eliminating the review of and comment on reports that 
are issued due to an emergency or a serious or flagrant circum-
stance. 

The amended §385.9951 is proposed under Texas Human Re-
sources Code §242.003, which authorizes TJJD to adopt rules 
appropriate to the proper accomplishment of its functions and 
to adopt rules for governing TJJD schools, facilities, and pro-
grams. Section 385.9951 is also proposed under Texas Family 
Code §261.409, which requires TJJD to adopt standards by rule 
for the investigation of suspected abuse, neglect, or exploitation 
in a facility under TJJD's jurisdiction. 

The amended §385.9969 is proposed under Texas Government 
Code §2107.002, which requires each state agency that collects 
delinquent obligations owed to the agency to establish proce-
dures by rule for collecting a delinquent obligation. 

The amended §385.9971 is proposed under Texas Human Re-
sources Code §242.003, which authorizes TJJD to adopt rules 
appropriate to the proper accomplishment of its functions and to 
adopt rules for governing TJJD schools, facilities, and programs. 

The amended §385.9990 is proposed under Texas Government 
Code §2171.1045, which requires each state agency to adopt 
rules, consistent with the management plan adopted by the Of-
fice of Vehicle Fleet Management, relating to the assignment and 
use of agency vehicles. 

No other statute, code, or article is affected by this proposal. 

§385.9941. Response to Ombudsman Reports. 

(a) Purpose. The purpose of this rule is to establish procedures 
for the Texas Juvenile Justice Department (TJJD) [Youth Commission 

(TYC)] to review and comment on reports issued by the Office of the 
Independent Ombudsman [for the Texas Youth Commission] (OIO). 

(b) Applicability. This rule applies to the following types of 
reports issued by OIO: 

(1) quarterly reports issued under Human Resources Code 
§261.055(a) [§64.055(a)]; 

(2) reports concerning serious or flagrant circumstances is-
sued under Human Resources Code §261.055(b) [§64.055(b)]; and 

(3) any other formal reports containing findings and 
making recommendations concerning systemic issues that affect TJJD 
[TYC]. 

(c) Prior to Publication of an OIO Report. 

(1) Upon receipt of an OIO report prior to the report's pub-
lication, the TJJD [TYC] executive director or his/her designee [will]: 

(A) assigns [assign] the report for review and comment 
to appropriate staff members; and 

(B) drafts [draft] a formal response to the OIO report. 

(2) TJJD's [TYC's] formal response to the draft report shall 
be provided to OIO no later than 14 days after receipt of the draft report. 

(3) If the OIO report addresses serious or flagrant circum-
stances as described in Human Resources Code §261.055(b), TJJD 
[§64.055(b), TYC] shall expedite or eliminate its review of and com-
ment on the report. The TJJD [TYC] executive director or his/her de-
signee [will]: 

(A) determines [determine] whether to expedite or 
eliminate the review and comment process; 

(B) within one business day, notifies [notify] OIO of 
TJJD's [TYC's] intention to expedite or eliminate the review and com-
ment process; and 

(C) in cases of expedited review, provides TJJD's 
[provide TYC's] formal comments to OIO no later than the 3rd 
business day after the date TJJD [TYC] receives the report. 

(d) After Publication of an OIO Report. 

(1) Upon publication of an OIO report, the TJJD [TYC] 
executive director or his/her designee determines [will determine] 
whether TJJD [TYC] will make comments on the published report. 

(2) In cases where TJJD [TYC] will make comments on a 
published OIO report, TJJD's [TYC's] formal response shall be sub-
mitted to OIO no later than the 30th day after the date the report is 
published. 

(3) If the published report addresses serious or flagrant 
circumstances as described in Human Resources Code §261.0559(b), 
TJJD [§64.055(b), TYC] shall follow the procedures and deadlines 
established in subsection (c)(3) of this section. 

§385.9951. Death of a Youth. 

(a) Purpose. This rule establishes requirements for notifica-
tion, investigation, and reporting in the event of the death of a youth 
who is committed to the jurisdiction of the Texas Juvenile Justice De-
partment (TJJD). 

(b) General Provisions. TJJD cooperates fully in any external 
investigations into the death of a youth. 

(c) Death of Youth Assigned to a Residential Facility. This 
subsection applies to the death of a youth committed to TJJD who, at 
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the time of death, was assigned to a residential facility that is operated 
by TJJD or a TJJD contractor. 

(1) As soon as reasonably possible after the death of a 
youth, TJJD notifies the youth's parent/guardian. The notification is 
made in person whenever possible. 

(2) The TJJD Office of Inspector General conducts a crim-
inal investigation and, as appropriate, notifies local law enforcement. 

(3) The TJJD division responsible for abuse, neglect, and 
exploitation investigations conducts an administrative investigation in 
accordance with §380.9333 of this title. 

(4) TJJD requests an autopsy regardless of the circum-
stances of the death. 

(5) The TJJD medical director may convene a morbidity 
and mortality review. 

(6) A TJJD staff member is made available to assist the 
parent/guardian with coordinating certain necessary matters, such as 
returning the youth's belongings and making funeral arrangements. If 
the parent/guardian is unable or unwilling to make burial arrangements, 
TJJD ensures an appropriate burial. 

(7) In accordance with Article 49.18 of the Texas Code of 
Criminal Procedure, TJJD submits a Custodial Death Report to the Of-
fice of the Attorney General within 30 days after the date of the death. 

(d) Death of Youth Assigned to a Home Placement. TJJD may 
conduct a criminal and/or administrative investigation, as determined 
on a case-by-case basis, if a youth committed to TJJD dies while as-
signed to a home placement. 

[(a) Purpose. The purpose of this rule is to establish a proce-
dure whereby Texas Youth Commission (TYC) staff responds to the 
authorities and the family in the event of the death of a youth while 
under TYC jurisdiction.] 

[(b) TYC staff will respond to the death of a youth in a respon-
sible and sensitive manner.] 

[(c) On the death of a youth residing in a TYC residential fa-
cility, the following actions will be taken.] 

[(1) The following should be notified immediately:] 

[(A) local law enforcement officials;] 

[(B) program administrator/quality assurance adminis-
trator;] 

[(C) executive director or designee;] 

[(D) the youth's family; and] 

[(E) the chief inspector general.] 

[(2) The agency will cooperate fully with any external 
investigation and conducts an internal investigation into the circum-
stances of the death. The investigation will be conducted in accordance 
with (GAP) §93.33 of this title (relating to Alleged Abuse, Neglect, 
and Exploitation), and the report finalized within 25 days of the date 
of the death of the youth.] 

[(3) The executive director must provide the Attorney Gen-
eral's Office the Custodial Death Report (located www.oag.state.tx.us). 
The report must be filed:] 

[(A) regardless of the entity that conducts the investi-
gation;] 

[(B) within 30 days from the date of the death of a youth 
in any TYC operated or contract residential program; and] 

[(C) with relevant facts surrounding the death.] 

[(4) An autopsy will be sought by TYC staff who work with 
the medical examiner and the family as needed to arrange an autopsy;] 

[(5) The youth's family is responsible for burial arrange-
ments. If the family is unable or unwilling to assume such responsibil-
ity, TYC will ensure an appropriate burial.] 

[(d) On the death of a youth residing in a home placement, the 
following actions will be taken.] 

[(1) TYC staff must be immediately notified.] 

[(2) An investigation by TYC will generally not be con-
ducted unless the youth was under the supervision of a TYC residential 
program staff or contract staff at the time of death.] 

§385.9969. Collection of Delinquent Obligations. 
(a) Purpose. This rule sets forth procedures [The purpose of 

this rule is] to establish [procedures] and determine the liability of each 
person responsible for an obligation to the Texas Juvenile Justice De-
partment (TJJD), whether that liability can be established by statutory 
or common law.[, and establish a process] This rule also establishes 
procedures for collecting delinquent obligations pursuant to §2107.002 
of the Texas Government Code. 

(b) Applicability. This rule does not apply to [Any] delinquent 
obligations [obligation] for child support, which are [over $500 is] pro-
cessed according to §385.9967 [(GAP) §99.67] of this title [(relating 
to Court Ordered Child Support)]. 

(c) [(b)] Definitions. The following words and terms have the 
following meanings when used in this rule. [Explanation of Terms 
Used.] 

(1) Attorney general - The Office of the Attorney General 
of Texas, acting through its Bankruptcy and [the] Collections Division 
[and/or the Child Support Division of that agency]. 

(2) Debtor - Any person or entity liable or potentially liable 
for an obligation owed to TJJD [the agency] or against whom a claim 
or demand for payment has been made. 

(3) Delinquent - Payment is past due[,] by law or by cus-
tomary business practice, and all conditions precedent to payment have 
occurred or been performed. 

(4) Make demand - To deliver or cause to be delivered by 
first class United States mail a writing setting forth the nature and 
amount of the obligation owed to TJJD [the agency]. 

(5) Demand letter - A writing making demand. 

(6) Obligation - A debt, judgment, claim, account, fee, fine, 
tax, penalty, interest, loan, charge, or grant. 

(7) Security - Any right to have property owned by an en-
tity with an obligation to TJJD [the agency] sold or forfeited in satis-
faction of the obligation; and any instrument granting a cause of action 
in favor of the State of Texas and/or TJJD [the agency] against another 
entity and/or that entity's property, such as a bond, letter of credit, or 
other collateral that has been pledged to TJJD [the agency] to secure 
an obligation. 

(d) [(c)] Procedures [Guidelines] for Collecting Delinquent 
Obligations. 

(1) When TJJD [the agency] determines the liability of 
each person responsible for an obligation, whether that liability can 
be established by statutory or common law, TJJD's [the agency's] 
collection procedures shall apply to every debtor, subject to reasonable 
tolerances established by TJJD [the agency]. 
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(2) TJJD [Agency] records shall contain and reflect the 
identity of all persons liable on the obligation or any part thereof. 

(3) TJJD [Agency] records shall reflect the correct physi-
cal address of the debtor's place of business, and, where applicable, the 
debtor's residence. Where a fiduciary or trust relationship exists be-
tween TJJD [the agency] (or the state) as principal and the debtor as 
trustee, an accurate physical address shall be maintained. A post office 
box address should not be used unless it is impractical to obtain a phys-
ical address[,] or [where] the post office box address is in addition to 
a correct physical address maintained on TJJD's [the agency's] books 
and records. 

(4) Demand letters shall [should] be mailed in an envelope 
bearing the notation "address correction requested" in conformity with 
39 Code of Federal Regulations, Chapter III, Subchapter A, Part 3001, 
Subpart C, Appendix A, §911 [S265(d)]. If an address correction is 
provided by the United States Postal Service, the demand letter shall 
[should] be re-sent to that address prior to the referral procedures de-
scribed herein. Demand shall [should] be made upon every debtor prior 
to referral of the account to the attorney general. The final demand let-
ter shall [should] include a statement [notation], where practical, that 
the debt, if not paid, will be referred [a copy is being sent] to the attor-
ney general. 

(5) Where state law allows TJJD [gives the agency the 
right] to record a lien securing the obligation, TJJD shall file the 
[agency shall cause to be filed a] lien in the appropriate records of 
the county where the debtor's principal place of business, or, where 
appropriate, the debtor's residence, is located or in such county as may 
be required by law. The lien shall be filed as soon as the obligation 
becomes delinquent or as soon as is practicable. After referral of the 
delinquency to the attorney general, any lien securing the indebtedness 
may not be released, except on full payment of the obligation, without 
the approval of the attorney representing TJJD [the agency] in the 
matter. 

(6) Where practicable, TJJD [The agency] shall maintain 
individual collection histories of each account in order to document 
attempted contacts with the debtor, the substance of communications 
with the debtor, efforts to locate the debtor and his assets, and other 
information pertinent to collection of the delinquent account. 

(7) Prior to referral of the obligation to the attorney general, 
TJJD [the agency] shall: 

(A) verify [Verify] the debtor's address and telephone 
number; 

(B) transmit no more than two demand letters to the 
debtor at the debtor's verified address. The first demand letter shall 
[should] be sent no later than 30 days after the obligation becomes 
delinquent. The second demand letter shall [should] be sent no sooner 
than 30 days, but not more than 60 days, after the first demand letter. 
Where TJJD [agency] procedures, statutory mandates, or the require-
ments of this section indicate that a lawsuit on the account may be filed 
by the attorney general, the demand letters shall so indicate;[.] 

(C) [(B)] verify [Verify] that the obligation is not legally 
uncollectible or uncollectible as a practical matter, as follows:[. By way 
of example, the following illustrations apply.] 

(i) Bankruptcy. TJJD shall [Agencies should] pre-
pare and timely file a proof of claim, when appropriate, in the bank-
ruptcy case of each debtor, subject to reasonable tolerances adopted 
by TJJD [the agency]. Copies of all such proofs of claims filed shall 
[should] be sent to the attorney general absent the granting of a vari-
ance. TJJD [Agencies] shall maintain records of notices of bankruptcy 

filings, dismissals and discharge orders received from the United States 
bankruptcy courts to enable TJJD [the agency] to ascertain whether the 
collection of the claim is subject to the automatic stay provisions of 
the bankruptcy code or whether the debt has been discharged. TJJD 
[Agencies] may seek the assistance of the attorney general in bank-
ruptcy collection matters where necessary, including the filing of a no-
tice of appearance and preparation of a proof of claim. 

(ii) Limitations. If the obligation is subject to an ap-
plicable limitations provision that would prevent suit [collection] as a 
matter of law, the obligation shall [should] not be referred unless cir-
cumstances indicate that limitations have [has] been tolled or are [is] 
otherwise inapplicable. 

(iii) Corporations. If a corporation has been dis-
solved, has been [is] in liquidation under Chapter 7 of the United 
States Bankruptcy Code, or has forfeited its corporate privileges or 
charter, or, in the case of a foreign corporation had its certificate 
of authority revoked, the obligation shall [should] not be referred 
unless circumstances indicate that the account is clearly uncollectible 
[collectible]. 

(iv) Out-of-State Debtors. If the debtor is an individ-
ual and is located out-of-state, or outside the United States, the matter 
shall [should] not be referred unless a determination is made that the 
domestication of a Texas judgment in the foreign forum would more 
likely than not result in collection of the obligation, or that the expen-
diture of TJJD [agency] funds to retain foreign counsel to domesticate 
the judgment and proceed with collection attempts is justified. 

(v) Deceased Debtors. If the debtor is deceased, 
TJJD shall [agencies should] file a claim in each probate proceeding 
administering the decedent's estate. If such probate proceeding has 
concluded and there are no remaining assets of the decedent available 
for distribution, the delinquent obligation shall [should] be classified 
as uncollectible and not be referred. In cases where a probate ad-
ministration is pending, or where no administration has been opened, 
all referred obligations shall [should] include an explanation of any 
circumstances indicating that the decedent has assets available to 
apply toward satisfaction of the obligation. 

[(vi) Indicia of Inability to Pay. Where circum-
stances demonstrate a permanent inability of a debtor to pay or 
make payments toward the obligation, the obligations should not be 
referred.] 

(8) Not later than the 90th [30th] day after the date an obli-
gation becomes delinquent, TJJD [the agency determines that normal 
agency collection procedures for an obligation owed to the agency have 
failed, the agency] shall report the uncollected and delinquent obliga-
tion to the attorney general for further collection efforts as hereinafter 
provided. 

(9) Reasonable tolerances adopted by the TJJD Finance Di-
vision [finance department and reviewed by the attorney general] are 
listed below and determine when an obligation shall not be referred to 
the attorney general for further collection. They are: 

(A) amount [Size] of the obligation is less than [debt -
anything under] $500; 

(B) existence [Existence] of any security; 

(C) likelihood [Likelihood] of collection through pas-
sive means such as the filing of a lien where applicable; 

(D) expense [Expense] to TJJD [the agency] and to the 
attorney general in attempting to collect the obligation; 
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(E) availability [Availability] of resources both within 
TJJD [the agency] and within the Office of the Attorney General to 
devote to the collection of the obligation; or 

(F) debt [Debt] is uncollectible [uncollectable] as set 
forth in paragraph (7) of this subsection. 

(10) TJJD may [An agency should] utilize the "warrant 
hold" procedures of the Comptroller of Public Accounts authorized 
by the Texas Government Code, §403.055, to ensure that no treasury 
warrants are issued to debtors until the debt is paid. 

(e) [(d)] Referral to Attorneys for Collection. 

(1) Suit on the Obligation by In-House Attorneys. 

(A) If TJJD [the agency] seeks to use in-house attorneys 
to collect delinquent obligations through court proceedings, TJJD [the 
agency] must submit a written request to the attorney general's Bank-
ruptcy and Collections Division [general]. 

(B) Upon the written approval of the attorney general, 
TJJD [the agency] may file [bring] suit to collect [upon] a delinquent 
obligation through an attorney serving as a full-time employee of TJJD 
[the agency]. Where circumstances make it impractical to secure at-
torney general approval for every delinquent obligation upon which 
a lawsuit is to be filed, TJJD [the agency] may apply to the attorney 
general for an authorization to bring suit on particular types of obli-
gations through attorneys employed full-time by TJJD [the agency]. 
Such authorization, if given, must be renewed at the beginning of each 
fiscal year. [The agency shall comply with reporting requirements that 
the attorney general may adopt pursuant to, Texas Government Code 
§2107.002.] 

(C) After an obligation is referred to TJJD's [the 
agency's] attorneys employed as in-house counsel, the obligation shall 
be reduced to judgment against all entities legally responsible for the 
obligation where the lawsuit and judgment will make collection of the 
obligation more likely and the expenditure of TJJD [agency] resources 
in recovering judgment on the obligation is justified. 

(D) Where authorized by law, TJJD [the agency] shall 
plead for and recover attorney's fees, investigative costs, and court 
costs in addition to the obligation. 

(E) Every judgment taken on a delinquent obligation 
shall [should] be abstracted and recorded by TJJD [the agency] in every 
county where the debtor owns real property, operates an active busi-
ness, is likely to inherit real property, owns any mineral interest, or has 
maintained a residence for more than one year. 

(2) Referral to the Attorney General. 

(A) TJJD may [Agencies are encouraged to] explore the 
exchange of accounts with the attorney general by computer tape or 
other electronic data transfer and [to] discuss any variances as may be 
appropriate. TJJD [The agency] and the attorney general may agree 
upon an exchange of certain minimum account information necessary 
for collection efforts by the attorney general. 

(B) TJJD [Agencies] may refer individual accounts to 
the attorney general after [according to] the procedures set forth in sub-
section (d)(7) - (10) [(c)(7)(10)] of this section. Individual accounts 
referred to the attorney general shall [should] include the following: 

(i) copies of all correspondence between TJJD [the 
agency] and the debtor; 

(ii) a log sheet (see subsection (d)(6) [(c)(6)] of this 
section) documenting all attempted contacts with the debtor and the 
result of such attempts; 

(iii) a record of all payments made by the debtor and, 
where practicable, copies of all checks tendered as payment; 

(iv) any information pertaining to the debtor's resi-
dence and his assets; and 

(v) copies of any permit application, security, final 
orders, contracts, grants, or instrument giving rise to the obligation. 

(C) Delinquent accounts upon which a bond or other se-
curity is held shall be referred to the attorney general no later than 60 
days after becoming delinquent. All such accounts where the princi-
pal has filed for relief under federal bankruptcy laws shall be referred 
immediately, since collection of the security may obviate [prevent] the 
need to file a claim or to appear in the bankruptcy case. 

(D) The attorney general may decide that a particular 
obligation or class of obligations may be assigned after referral to the 
appropriate division within the Office of the Attorney General. 

(3) Referral to Collection Firms or Private Attorneys. 

(A) Prior Approval of Attorney General. Except as pro-
vided by §2107.003, Texas Government Code, TJJD [The agency] may 
not contract with, retain, or employ any person other than a full-time 
employee of TJJD [the agency] to collect a delinquent obligation with-
out prior written approval of the attorney general. Any existing ar-
rangements must receive the written approval of the attorney general 
to be renewed or extended in any fashion. 

(i) Approval of Contract with Private Firm or Attor-
ney. Prior to contracting with, retaining, or employing a person other 
than a full-time employee of TJJD to collect a delinquent obligation, 
TJJD must submit a proposal to the attorney general requesting the at-
torney general to collect the obligation(s). [The agency may not con-
tract with, retain, or employ a person other than a full-time employee 
of the agency to collect a delinquent obligation, without prior submis-
sion to the attorney general requesting the attorney general to collect 
the obligation(s).] 

(ii) TJJD [The agency] must submit the proposed 
contract to the attorney general for written approval. The proposal must 
disclose any fee that TJJD [the agency] proposes to pay the private col-
lection firm or attorney. The attorney general may elect to undertake 
representation of TJJD [the agency] on the same or similar terms as 
contained in the proposed contract. If the attorney general declines or 
is unable to perform the services requested, the attorney general may 
approve the contract. If the attorney general decides that TJJD [the 
agency] has not complied with this subsection, the attorney general 
may: 

(I) decline to approve the contract; or 

(II) require TJJD [the agency] to submit or resub-
mit a proposal to the attorney general for collection of the obligation in 
accordance with this subsection. 

(iii) If the attorney general fails to act as set forth in 
clause (i) of this subparagraph within 60 days of receipt of the pro-
posed contract or receipt of additional information requested, the at-
torney general is deemed to have approved the contract in accordance 
with this rule. 

(B) Requirements of Proposed Contracts with Private 
Persons Presented for Attorney General's Approval. In addition to in-
formation required by other state laws, all contracts for collection of 
delinquent obligations must contain or be supported by a proposal con-
taining the following: [for the proposal to contract with a private con-
tractor presented for attorney general's prior approval must contain the 
following:] 
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(i) a description of the obligations to be collected 
sufficient to enable the attorney general to determine what measures 
are necessary to attempt to collect the obligation(s); 

(ii) explicit terms of the basis of any fee or payment 
for the collection of the obligation(s); 

(iii) a description of the individual accounts to be 
collected in the following respects: 

(I) the total number of delinquent accounts; 

(II) the dollar range; 

(III) the total dollar amount; 

(IV) a summary of the collection efforts previ-
ously made by TJJD [the agency]; and 

(V) the legal basis of the delinquent obligations 
to be collected. 

(C) Additional Requirements of Proposed Contracts 
with Private Persons Presented for Attorney General Approval. All 
contracts for collection of delinquent obligations shall contain provi-
sions stating the following: [Requirements of proposed contracts with 
private persons presented for attorney general approval should contain 
provisions stating the following:] 

(i) Litigation on the delinquent account is prohibited 
unless the private person [contractor] obtains specific written autho-
rization from TJJD and the attorney general [the agency] and complies 
with the requirements of this rule; 

(ii) The person shall [private contractor is required 
to] place any funds collected in an interest bearing account with 
amounts collected, plus interest, less collections costs, payable to TJJD 
[the agency] on a monthly basis or by direct deposit to TJJD's [the 
agency's] account on a weekly basis with TJJD [the agency] billing 
once a month; in either case a listing of the accounts and amounts 
collected per account shall [should] be submitted to TJJD [the agency] 
upon deposit of the funds; 

(iii) The person [private contractor] shall refer any 
bankruptcy notice to TJJD [the agency] within three working days of 
receipt; 

(iv) TJJD [The agency] may recall any account with-
out charge; 

(v) The person [private contractor] may not settle or 
compromise the account for less than the full amount owed (including 
collection costs where authorized by statute or terms of the obligation) 
without written authority from TJJD [the agency]; 

(vi) The person [private contractor] is not an agent of 
TJJD [the agency] but is an independent contractor,[;] and the person 
[providing further that the private contractor] will indemnify TJJD [the 
agency] for any loss incurred by his violation of state and federal debt 
collection statutes or by the negligence of the person, his employees or 
agents; and 

(vii) Any dispute arising under the contract shall be 
submitted to a court of competent jurisdiction in Texas, unless any 
other venue is statutorily mandated, in which case the specific venue 
statute will apply, subject to any alternative dispute resolution proce-
dures adopted by TJJD pursuant to Chapter 2009, Texas Government 
Code. 

§385.9971. Student Benefit Fund. 

(a) Purpose. This [The purpose of this] rule establishes [is to 
establish] procedures for the deposit of funds into the student benefit 

fund. The student benefit fund is [only to be] used only for the edu-
cation, recreation, or entertainment of the youth in residential facilities 
operated by the Texas Juvenile Justice Department (TJJD) [placements 
or contract care programs]. 

(b) General Provisions. 

(1) [(b)] Funds from the following sources are designated 
as student benefit funds: 

(A) [(1)] [all] proceeds from canteens or vending ma-
chines at TJJD [TYC] facilities in excess of the amount required to pay 
the expense of operating those canteens or vending machines; 

(B) [(2)] donations for youth activities; 

(C) [(3)] proceeds from youth fund-raising [fund rais-
ing] projects; and 

(D) [(4)] contraband money deposited as a consequence 
of a Level II due process hearing. 

(2) [(c)] Funds that [which] cannot be accepted in compli-
ance with state law and this rule, must be returned to the donor. 

(3) [(d)] For acceptance of gifts that have an actual or esti-
mated [a] value of $500 or more, see §385.8170 [§81.70] of this title, 
[(]relating to acceptance of gifts [Agency Acceptance of Gifts] of $500 
or more[)]. 

(4) [(e)] Student benefit funds [Proceeds] may be used only 
to: 

(A) [(1)] provide [Provide] education, recreation, or en-
tertainment to youth committed to TJJD; and [TYC.] 

(B) [(2)] reimburse [Reimburse] youth[, under certain 
circumstances,] for personal property lost or damaged as a result of 
[negligence by] staff negligence in accordance with §380.9107[. See 
§91.7] of this title [(relating to Youth Personal Property)]. 

(5) [(f)] Expenditures [of funds] must be justified to show 
no preferential treatment of certain individuals or groups of youth. 
However, expenditures are not required [do not have] to benefit every 
youth each time. [Funds donated for a specific purpose may be used 
to reward individual youth for their work or public service activities 
performed off campus.] 

(6) [(g)] Donations must be used for the purpose designated 
by the donor unless state law prohibits such expenditure. 

(7) [(h)] Student benefit [These] funds are maintained in 
the Comptroller of Public Accounts - Treasury Operations [(Fund Con-
solidation Appropriation Act) and all expenditures must conform to 
state purchasing rules and regulations]. 

[(i)] All expenditures must conform to state purchasing rules 
and regulations and other laws and regulations regarding general rev-
enue fund expenditures except as necessary to reimburse youth under 
paragraph (4) of this subsection [subsection (c) of this section]. 

§385.9990. Vehicle Fleet Management. 

(a) Purpose. This rule establishes responsibilities for manag-
ing, assigning, and using the Texas Juvenile Justice Department (TJJD) 
vehicle fleet, as required by Texas Government Code §2171.1045. This 
rule also adopts certain procedures mandated in the Texas State Vehicle 
Fleet Management Plan. [The purpose of this policy is to establish the 
authority and responsibility for management and operation of the Texas 
Youth Commission (TYC) vehicle fleet and to adopt the rules and pro-
cedures mandated in the State Comptroller's Texas Procurement and 
Support Services Division (TPASS) Office of Vehicle Fleet Manage-
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ment's (OVFM) State Vehicle Fleet Management Plan in accordance 
with §2171.104, Government Code.] 

(b) Definitions. 

(1) Fleet Manager--a TJJD [TYC] employee [in the Central 
Office Support Services Department] who is responsible for day-to-day 
agency-wide fleet management. [Responsibilities include guidance to 
Central Office and field fleet motor pool operations and maintenance, 
data collection and reporting, and acting as the central point of contact 
with the TPASS OVFM.] 

(2) Office of Vehicle Fleet Management (OVFM)--the 
program within [primary office at] the state comptroller's Texas 
Procurement and Support Services Division (TPASS) that developed, 
under the direction of the State Council on Competitive Government, 
the Texas State Vehicle Fleet Management Plan. The OVFM [and] is 
responsible for managing the state vehicle reporting system and has 
authority to establish and to reduce an agency's fleet size. [the devel-
opment and implementation of actions for improving administration 
and operation on the state's vehicle fleet. The OVFM has the authority 
to review agencies' vehicle utilization and receive data relative to 
agencies' fleet operations and maintenance. It has ultimate authority 
to establish and also to reduce an agency's vehicle authorization levels 
based on defined utilization criteria.] 

[(3) Vehicle Control Officer (VCO)--a TYC employee re-
sponsible for managing the assigned vehicle fleet at each agency lo-
cation and acting as liaison with the agency fleet manager. In Central 
Office, the fleet manager is the VCO. In TYC regions, the finance/busi-
ness chief local administrator is the VCO.] 

[(4) Vehicle Utilization Monitoring Group--a special TYC 
group appointed by the executive director or his/her designee and 
chaired by the chief financial officer with cross-functional members 
that represent significant staff user groups and business staff to oversee 
development and implementation of TYC fleet management policy, 
and make recommendations to executive management relative to 
agency vehicle fleet matters such as vehicle authorization levels, 
purchasing, and replacement.] 

[(5) Mission Critical Vehicles--the vehicles assigned to in-
dividuals identified as critical to the needs and mission of the agency.] 

[(6) Administrative Support Vehicles--the vehicles as-
signed to agency locations, including sedans and vans that are used 
to transport staff to training, meetings, and other specific off-site staff 
responsibilities.] 

[(7) Maintenance and Supply Vehicles--the assigned trucks 
and cargo vans used for the conduct of the basic logistics support (main-
tenance, supply, purchasing, delivery, etc.) function.] 

[(c) Fleet Management Structure.] 

[(1) The TYC executive director or his/her designee will 
provide executive-level oversight and support and serve as the final ap-
proval authority for major vehicle fleet decisions relative to policy, au-
thorization levels, and appropriations requests based on the recommen-
dations of the TYC Vehicle Utilization Monitoring Group and agency 
fleet manager.] 

[(2) The fleet manager, in coordination with the Vehicle 
Utilization Monitoring Group, will make allocation, distribution, pur-
chasing, replacement, repair, and disposal decisions/recommendations 
to the executive director or his/her designee as appropriate. In consul-
tation with the director responsible for facility business management, 
the fleet manager will coordinate the rotation of authorized vehicles be-
tween agency locations based on mission and utilization requirements.] 

[(3) VCOs are responsible for ensuring maintenance and 
repair of vehicles, scheduling use of motor pool vehicles, collecting 
and reporting fleet data, securing and issuing keys and fuel cards and 
documenting return of same.] 

(c) [(d)] Vehicle Fleet Size. 

(1) TJJD complies [TYC will comply] with all purchasing 
restrictions as outlined in the Texas State Vehicle Fleet Management 
Plan. 

(2) TJJD complies with [TYC will not exceed] the current 
vehicle fleet size [that is] mandated by OVFM, except as noted in para-
graph (3) of this subsection. 

(3) TJJD may request a waiver of the authorized vehicle 
fleet size from OVFM in cases of legislatively mandated program 
changes, federal program initiatives, or a documented need result-
ing from program growth or changes. In such cases, the waiver 
request must document the specific reason for the need to exceed 
the authorized vehicle fleet size. [that would increase the authorized 
fleet size. The fleet manager must certify in writing to OVFM any 
vehicles purchased due to legislatively mandated program changes, 
federal program initiatives, or need resulting from program growth or 
changes. All such waiver requests must be received in writing from 
the executive director or his/her designee and documentation must 
fully specify the mandate or need to exceed the vehicle cap.] 

(d) [(e)] [Explanation of] Motor Pools [Pool]. 

[(1)] TJJD forms [TYC will form] statewide motor pools 
based on the primary function [or utilization] of each vehicle. Each 
agency vehicle is [will be] assigned within an agency motor pool at 
a specific location and made available for checkout for official duty 
purposes, except for individually assigned vehicles. [where applicable. 
Each agency location will be authorized a specific number of vehicles 
within each designated utilization pool based on relative size or unique 
mission requirements.] Vehicles are [will be] rotated among locations 
and pools as necessary to meet utilization and efficiency criteria. Sub-
pools may be formed at a location for more efficient management or 
utilization purposes. [The following statewide pools will be formed.] 

[(A) Mission Critical Vehicles. The executive director 
or his/her designee and the chief inspector general will assign vehicles 
to individual agency staff only after a written determination is made 
that the assignment is critical to the needs and mission requirements of 
the agency. No personal use of these vehicles is authorized other than 
commuting or de minimis use (such as a stop for personal errand on 
the way between a business delivery and the employee's home) while 
commuting. TYC will report to the OVFM the information required 
by the State Vehicle Fleet Management Plan on each vehicle as indi-
vidual assignments occur. TYC maintains specific policy and proce-
dural requirements regarding individual state vehicle assignments in 
the agency's personnel manual.] 

[(B) Administrative Support Vehicles.] 

[(i) Pool vehicles will be made available for em-
ployee checkout as needed with local responsibility for prioritizing 
their use in the event of conflicting requirements. Administrative 
vehicle utilization can be augmented with leased or rental vehicles 
within mission and budget requirements.] 

[(ii) When needs exceed availability, the vehicle 
control officer will provide consultation regarding the "best value" 
between using pool vehicles, rental vehicles, and/or personal re-
imbursement. Employees cannot be required to use their personal 
vehicles for state business.] 
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[(C) Maintenance and Supply Vehicles. All agency lo-
cations are encouraged to minimize the requirements for registered 
motor vehicles and place more reliance on low speed utility vehicles. 
Cargo vans and trucks are used for maintenance and supply functions. 
Vehicles are equipped and assigned specifically for these functions.] 

[(D) Student Security and Client Support Vehicles. 
Passenger vans are used in conjunction with the campus security or 
youth transport functions. Statewide youth transportation vehicles will 
be part of this pool. Vehicles will be outfitted with security enclosures 
where needed.] 

[(E) Special Requirements Vehicles. Heavy equipment 
or special purpose vehicles, to include trailers, are specifically autho-
rized at some TYC locations because of unique circumstances or need.] 

[(F) Law Enforcement Vehicles. Vehicles are autho-
rized for use by the TYC Office of Inspector General (OIG) for law 
enforcement purposes. This pool of vehicles is not available for other 
purposes, such as student transport or use by non-OIG staff members.] 

(e) [(2)] Individual Vehicle Assignments. 

(1) Only the [The] executive director or his/her designee 
and the chief inspector general may assign state-owned [state owned] 
vehicles on a permanent or daily basis to an individual staff mem-
ber. These assignments may be made only with written documentation, 
signed by the executive director, stating that the assignment is critical 
to the needs and mission of the agency. 

(2) TJJD reports the [The] following information [must be 
reported] to the OVFM as individual vehicle assignments occur: 

(A) the vehicle identification number, license plate 
number, year, make, and model; 

(B) the name and position of the individual to whom the 
vehicle [it] is assigned, except law enforcement officers when reporting 
this information [reporting] could jeopardize the individual's safety or 
security, as determined by the executive director or his/her designee 
and the chief inspector general; and 

(C) the reason the assignment is critical to the mission 
of the agency. 

(f) General Fleet Requirements. 

(1) [(3)] TJJD follows [TYC will establish and maintain] 
the general minimum mileage criteria for its fleet [pooled] vehicles 
established [based on the guidelines provided] by OVFM. The fleet 
manager, in coordination with the director responsible for facility busi-
ness management, tracks mileage and rotates [will track utilization and 
initiate actions to rotate] vehicles between locations or pools to meet 
minimum use [utilization] criteria. As necessary and appropriate, the 
[The] fleet manager may submit justification to OVFM for a waiver 
to retain vehicles that fail to meet [will assist the VCOs as necessary 
in identifying unique requirements and justification for specific other] 
minimum use criteria. [for OVFM consideration and waiver. The fleet 
manager will provide responses and justification to OVFM within 30 
days of receipt of the semi-annual vehicle utilization reports.] 

(2) [(4)] TJJD uses [TYC will use] one or more of the state-
contracted [state contracted] vendor cards for retail fuel dispensing ser-
vices. Fuel cards are [will be] issued for specific vehicles, not for 
specific drivers. TJJD vehicles operating on gasoline must use regu-
lar unleaded gasoline unless [Unless] specifically prohibited by man-
ufacturer warranty or a recommendation in the owner's manual. TJJD 
[recommendations, all TYC vehicles operating on gasoline shall use 
regular unleaded gasoline. TYC] employees must [will] use self-ser-
vice pumps [islands] when refueling at retail fueling stations. 

(3) [(5)] TJJD establishes [TYC will establish] vehicle re-
placement goals based on the purpose, age, and mileage criteria pub-
lished in the Texas [OVFM] State Vehicle Fleet Management Plan. 

(4) [(6)] TJJD out-sources [TYC will out-source] mainte-
nance and repair of fleet vehicles [assets] unless it is demonstrated to 
be more cost-effective for agency staff [economical] to perform those 
functions. When feasible, TJJD seeks [in-house. TYC will seek] in-
teragency agreements to obtain maintenance, repairs, and fuel [where 
feasible]. 

(5) [(7)] TJJD disposes [TYC may dispose] of vehicles 
identified as excess by the OVFM through the processes established 
by the Texas Facilities Commission's [Commission (TFC)] Surplus 
Property Division [process or through other approved surplus property 
disposal processes]. TJJD [TYC] must certify the successful disposal 
of excess vehicles [identified as excess vehicles by OVFM] within six 
months after [from] notification from OVFM. Vehicles identified for 
disposal by OVFM are not eligible for replacement. 

(6) [(8)] TJJD submits [TYC will capture and submit, 
through the fleet manager,] fleet data to OVFM based on the criteria 
and timetable established in the Texas State Vehicle Fleet Manage-
ment Plan. TJJD maintains [TYC will maintain] detailed supporting 
documentation for all reporting requirements. [TYC will use the 
standardized vehicle-reporting log developed by OVFM unless a 
different form is specifically approved by OVFM.] 

[(9) The fleet manager will collect, compile and report the 
data for the annual Fleet Operations Indirect Costs report to TPASS 
based on data provided by the VCOs.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 12, 

2016. 
TRD-201600687 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 490-7014 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 431. FIRE INVESTIGATION 
The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 431, Fire Investigation, Subchap-
ter A, Minimum Standards for Arson Investigator Certification, 
§431.9, concerning Minimum Standards for Master Arson Inves-
tigator Certification; and Subchapter B, Minimum Standards For 
Fire Investigator Certification, §431.209, concerning Minimum 
Standards for Master Fire Investigator Certification. 

The purpose of the proposed amendments are to address cur-
rent requirements only allowing criminal justice courses related 
to fire and arson investigation to be used to obtain Master level 
certification for both Arson and Fire Investigators. 

Tim Rutland, Executive Director, has determined that for each 
year of the first five year period the proposed amendment is in 
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effect, there will be no fiscal impact on state or local govern-
ments. 

Mr. Rutland has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefit 
from the passage is all criminal justice courses will be allowed to 
be used to satisfy the 18-semester hour requirement toward the 
Master levels of Fire or Arson Investigator certifications. There 
will be no effect on micro businesses, small businesses or per-
sons required to comply with the amended sections as proposed; 
therefore, no regulatory flexibility analysis is required. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Executive Director, 
Texas Commission on Fire Protection, P.O. Box 2286, Austin, 
Texas 78768 or e-mailed to info@tcfp.texas.gov. Comments will 
be reviewed and discussed at a future commission meeting. 

SUBCHAPTER A. MINIMUM STANDARDS 
FOR ARSON INVESTIGATOR CERTIFICATION 
37 TAC §431.9 
The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.032, which allows the commission to establish 
qualifications for certifying individuals as fire protection person-
nel. 

The proposed amendments implement Texas Government 
Code, Chapter 419, §419.008 and §419.032. 

§431.9. Minimum Standards for Master Arson Investigator Certifi-
cation. 

(a) Applicants for Master Arson Investigator Certification 
must complete the following requirements: 

(1) hold as a prerequisite an Advanced Arson Investigator 
Certification as defined in §431.7 of this title (relating to Minimum 
Standards for Advanced Arson Investigator Certification); and 

(2) acquire a minimum of twelve years of fire protection 
experience, and 60 college semester hours or an associate's degree, ei-
ther of which includes at least 18 college semester hours in fire science 
[subjects] or criminal justice subjects [related to fire and or arson in-
vestigation]. 

(b) College level courses from both the upper and lower divi-
sion may be used to satisfy the education requirement for Master Arson 
Investigator Certification. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600643 
Tim Rutland 
Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: March 27, 2016 

       For further information, please call: (512) 936-3812

SUBCHAPTER B. MINIMUM STANDARDS 
FOR FIRE INVESTIGATOR CERTIFICATION 
37 TAC §431.209 
The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.032, which allows the commission to establish 
qualifications for certifying individuals as fire protection person-
nel. 

The proposed amendments implement Texas Government 
Code, Chapter 419, §419.008 and §419.032. 

§431.209. Minimum Standards for Master Fire Investigator Certifi-
cation. 

(a) Applicants for Master Fire Investigator Certification must 
complete the following requirements: 

(1) hold as a prerequisite an Advanced Fire Investigator 
Certification as defined in §431.207 of this title (relating to Minimum 
Standards for Advanced Fire Investigator Certification); and 

(2) acquire a minimum of twelve years of fire protection 
experience; and 

(3) sixty college semester hours or an associate degree, that 
must include at least eighteen college semester hours in fire science 
[subjects] or criminal justice subjects [related to fire and/or arson in-
vestigation]. 

(b) College level courses from both the upper and lower divi-
sion may be used to satisfy the education requirement for Master Fire 
Investigator Certification. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600644 
Tim Rutland 
Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-3812 

CHAPTER 437. FEES 
37 TAC §437.5 
The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 437, Fees, concerning §437.5, 
Renewal Fees. 

The purpose of the proposed amendments is to reduce the re-
newal fees for certification of fire protection personnel pursuant 
to a reduction in agency costs. 

Tim Rutland, Executive Director, has determined that for each 
year of the first five year period the proposed amendments are 
in effect, there will be a minor fiscal impact to state government 
and a positive impact to local governments. 

Mr. Rutland has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 

41 TexReg 1366 February 26, 2016 Texas Register 

mailto:info@tcfp.texas.gov


♦ ♦ ♦ 

benefit from the passage is a reduction in cost to cities when 
renewing their fire protection personnel. There will be no effect 
on micro businesses, small businesses or persons required to 
comply with the amended sections as proposed; therefore, no 
regulatory flexibility analysis is required. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Executive Director, 
Texas Commission on Fire Protection, P.O. Box 2286, Austin, 
Texas 78768 or e-mailed to info@tcfp.texas.gov. Comments will 
be reviewed and discussed at a future commission meeting. 

The amendment is proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.026, which allows the commission to set certain 
fees collected for each initial fire protection personnel certifica-
tion issued and the annual renewal of those certifications. 

The proposed amendments implement Texas Government 
Code, Chapter 419, §419.008 and §419.026. 

§437.5. Renewal Fees. 

(a) A non-refundable annual renewal fee of $75 [$85] shall be 
assessed for each certified individual and certified training facility. If an 
individual or certified training facility holds more than one certificate, 
the commission may collect only one renewal fee of $75 [$85], which 
will renew all certificates held by the individual or certified training 
facility. 

(b) A regulated employing entity shall pay the renewal fee for 
each individual who is required to possess certification as a condition 
of employment. 

(c) If a person re-enters the fire service whose certificate(s) has 
been expired for less than one year, the regulated entity must pay all 
applicable renewal fee(s) and any applicable additional fee(s). Upon 
payment of the required fees, the certificates previously held by the 
individual, for which he or she continues to qualify, will be renewed. 

(d) If a person wishes to renew a certificate(s) which has been 
expired less than one year and the individual is not employed by a 
regulated employing entity as defined in subsection (b) of this section, 
the individual must pay all applicable renewal fee(s) and any applicable 
additional fee(s). Upon payment of the required fee(s), the certificate(s) 
previously held by the individual, for whom he or she continues to 
qualify, will be renewed. 

(e) Nothing in this section shall prohibit an individual from 
paying a renewal fee for any certificate which he or she is qualified to 
hold providing the certificate is not required as a condition of employ-
ment. 

(f) Certification renewal information will be sent to all regu-
lated employing entities and individuals holding certification at least 60 
days prior to October 31 of each calendar year. Certification renewal 
information will be sent to certified training facilities at least 60 days 
prior to February 1 of each calendar year. 

(g) If renewal payment is submitted by mail, all certification 
renewal fees must be submitted with the renewal invoice to the com-
mission. 

(h) All certification renewal fees must be paid on or before the 
last day of the certification period (see subsection (i) of this section) to 
avoid additional fee(s). 

(i) The certification period shall be a period not to exceed one 
year. The certification period for employees of regulated employing 

entities, and individuals holding certification is November 1 to October 
31. The certification period of certified training facilities is February 1 
to January 31. 

(j) All certification renewal fees received from one to 30 days 
after the last day of the certification period will cause the individual or 
entity responsible for payment to be assessed a non-refundable late fee 
of $37.50 [$42.50] in addition to the renewal fee for each individual or 
training provider for which a renewal fee was due. 

(k) All certification renewal fees received more than 30 days 
after the last day of the certification period will cause the individual 
or entity responsible for payment to be assessed a non-refundable late 
fee of $75 [$85] in addition to the renewal fee for each individual or 
training provider for which a renewal fee was due. 

(l) In addition to any non-refundable late fee(s) assessed for 
certification renewal, the commission may hold an informal conference 
to determine if any further action(s) is to be taken. 

(m) An individual or entity may petition the commission for 
a waiver of the late fees required by this section if the person's certifi-
cate expired because of the individual or regulated employing entity's 
good faith clerical error, or expired as a result of termination of the per-
son's employment where the person has been restored to employment 
through a disciplinary procedure or a court action. 

(1) Applicants claiming good faith clerical error must sub-
mit a sworn statement together with any supporting documentation that 
evidences the applicant's good faith efforts to comply with commission 
renewal requirements and that failure to comply was due to circum-
stances beyond the control of the applicant. 

(2) Applicants claiming restoration to employment as a re-
sult of a disciplinary or court action must submit a certified copy of the 
order restoring the applicant to employment. 

(n) An individual, who is a military service member, or return-
ing from activation to military service, must notify the commission in 
writing if the individual wishes to renew an expired certification. Pro-
vided other qualifications for renewal are met, the individual will have 
any normally associated late fees waived and will be required to pay a 
renewal fee of $75 [$85]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 10, 

2016. 
TRD-201600645 
Tim Rutland 
Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 936-3812 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 15. TEXAS VETERANS 
COMMISSION 

CHAPTER 461. VETERANS EDUCATION 

PROPOSED RULES February 26, 2016 41 TexReg 1367 

mailto:info@tcfp.texas.gov


SUBCHAPTER A. EXEMPTION PROGRAM 
FOR VETERANS AND THEIR DEPENDENTS 
(THE HAZLEWOOD ACT) 
40 TAC §§461.20, 461.30, 461.40, 461.50, 461.60, 461.70, 
461.80, 461.90, 461.100, 461.120, 461.130 
The Texas Veterans Commission (Commission) proposes 
to amend Chapter 461, Subchapter A, §461.20, concerning 
Definitions; §461.30, concerning Hazlewood Act Exemption; 
§461.40, concerning Veteran Eligibility; §461.50, concerning 
Spouse's Eligibility; §461.60, concerning Children's Eligibility, 
§461.70, concerning Hazlewood Legacy Act Eligibility; §461.80, 
concerning The Application; §461.90, concerning Supporting 
Documentation for the Hazelwood Act Exemption Application; 
§461.100, concerning Subsequent Hazlewood Exemption 
Award; and §461.120, concerning Reporting; and proposes 
new §461.130, concerning Records Retention by Institutions, 
located in Title 40, Part 15 of the Texas Administrative Code. 

PART I. PURPOSE AND BACKGROUND 

PART II. EXPLANATION OF SECTIONS 

PART III. IMPACT STATEMENTS 

PART IV. COMMENTS 

PART V. STATUTORY AUTHORITY 

PART I. PURPOSE AND BACKGROUND 

The Commission reviewed its rules in Title 40, Part 15, Chap-
ter 461, Subchapter A of the Texas Administrative Code, regard-
ing Exemption Program for Veterans and Their Dependents (The 
Hazlewood Act) to ensure that the rules reflect the current prac-
tices regarding administration of the Hazlewood Act Exemption. 
The Commission coordinated its review with the Texas Higher 
Education Coordinating Board, the Legislative Budget Board, 
university systems, independent universities, select community 
colleges and community college systems, and the Texas Coali-
tion of Veterans Organizations. 

The following amendments and new rules are proposed as a 
result of this collaborative review of The Hazlewood Act rules. 
The proposed rules will better reflect current procedures and will 
provide clarification where needed. 

PART II. EXPLANATION OF SECTIONS 

§461.20. Definitions. 

The proposed amendments in this section insert definitions for 
the following new terms: §461.20(4) Contact Hour; §461.20(5) 
Continuing education unit (CEU); §461.20(11) Federal income 
tax return; §461.20(12) Guidelines for Instructional Programs 
in Workforce Education (GIPWE); and §461.20(20) Semester 
Credit Hour. The proposed new terms and definitions are consis-
tent with the terms and definitions as found in the administrative 
rules of the Texas Higher Education Coordinating Board, and/or 
are necessary for the effective administration of these rules. The 
new terms are inserted in alphabetical order, and the definitions 
section is renumbered accordingly. 

The definition of §461.20(15) Initial entry training is amended to 
include additional categories of active duty service that schools 
should consider to be initial entry training. 

The definition of §461.20(17) Qualifying service is amended to 
add new subparagraph (G), NA Form 13038, Certification of Mil-

itary Service, as an acceptable form of qualifying documentation 
in situations where National Archives has verified that DD Form 
214 or other discharge documents have been lost or destroyed. 

§461.30. Hazlewood Act Exemption. 

Section 461.30(a) is amended to insert the word "mandatory" 
to properly describe the types of fees which are subject to the 
exemption. 

Section 461.30(h) is amended to standardize the reporting of 
proportional hours to the Commission. 

§461.40. Veteran Eligibility. 

The proposed amendment in §461.40(4) adds a reference to 
Texas Education Code §54.2001, concerning Continued Receipt 
of Exemptions or Waivers Conditional, which is required for a 
veteran to maintain eligibility. This reference reflects the way 
this section is currently administered. 

§461.50. Spouse's Eligibility. 

The proposed amendment in §461.50(b) adds a reference to 
Texas Education Code §54.2001, concerning Continued Receipt 
of Exemptions or Waivers Conditional, which is required for a 
spouse to maintain eligibility. This reference reflects the way this 
section is currently administered. 

§461.60. Children's Eligibility. 

The proposed amendment in §461.60(b) adds a reference to 
Texas Education Code §54.2001, concerning Continued Receipt 
of Exemptions or Waivers Conditional, which is required for a 
child to maintain eligibility. This reference reflects the way this 
section is currently administered. 

§461.70. Hazlewood Legacy Act Eligibility. 

The proposed amendment in §461.70(c)(2) adds a reference to 
Texas Education Code §54.2001, concerning Continued Receipt 
of Exemptions or Waivers Conditional, which is required for a 
Legacy Act recipient to maintain eligibility. This reference reflects 
the way this section is currently administered. 

§461.80. The Application. 

The proposed amendment to §461.80 adds new subsection (d) 
which gives institutions the option to develop their own online 
Hazlewood Act Exemption application, providing that it meets 
the minimum requirements listed in §461.80(d)(1)-(2). 

§461.90. Supporting Documentation for the Hazelwood Act Ex-
emption Application. 

Section 461.90(a)(1) is amended to add new subparagraph (G), 
NA Form 13038, Certification of Military Service, as an accept-
able form of qualifying documentation in situations where Na-
tional Archives has verified that DD Form 214 or other discharge 
documents have been lost or destroyed. 

Section 461.90(b)(3) is amended to provide further clarification 
regarding the marriage certificate that is required to prove one 
is the child of an eligible veteran for purposes of the Hazlewood 
Act Exemption. 

Section 461.90(c)(1) is amended to provide further clarification 
regarding the marriage certificate that is required to prove one 
is the child of an eligible veteran for purposes of the Hazlewood 
Legacy Act. 

Section 461.90(c)(4) is amended to add new subparagraph (G), 
NA Form 13038, Certification of Military Service, as an accept-
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able form of qualifying documentation in situations where Na-
tional Archives has verified that DD Form 214 or other discharge 
documents have been lost or destroyed. 

New §461.90(d) is added to reinforce an institution's authority to 
require additional documentation from an applicant to reconcile 
conflicting data in the application. 

§461.100. Subsequent Hazlewood Exemption Award. 

Section 461.100(a)(3) is amended to more clearly define this re-
quirement by replacing the existing language with a reference to 
Texas Education Code §54.2001, concerning Continued Receipt 
of Exemptions or Waivers Conditional. 

New §461.100(a)(5) is added to more clearly define who qualifies 
as a spouse or child of a veteran. 

New §461.100(c) is added which gives institutions the option to 
develop their own online Hazlewood Application for Continued 
Enrollment, providing that it meets the minimum requirements 
listed in §461.100(c)(1)-(2). 

§461.120. Reporting. 

Proposed amendments in this section add new subsections (c) 
and (d). 

New §461.120(c) provides a methodology for schools to convert 
CEUs to credit hours to account for a qualified person's use of 
the exemption. 

New §461.120(d) adds a new requirement for requesting an ex-
tension to enforce the statutory reporting deadlines. 

§461.130. Records Retention by Institutions. 

New §461.130 is necessary to ensure institutions comply with 
applicable state and federal records retention requirements. 

PART III. IMPACT STATEMENTS 

Michelle Nall, Chief Financial Officer, Texas Veterans Commis-
sion, has determined that for each year of the first five years the 
rules will be in effect, the following statements will apply: 

There will be no increase in expenditures or revenue for state 
government and no fiscal impact for local government as a result 
of the proposed amended and new rules. 

There are no anticipated economic costs to persons required to 
comply with the proposed amended and new rules. 

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amended rules will 
not have an economic effect on small businesses as defined in 
Texas Government Code §2006.001(2). 

Brian Schroepfer, Director of Veterans Employment Services, 
Texas Veterans Commission, has determined that there is no 
significant negative impact upon employment conditions in the 
state as a result of the proposed amended and new rules. 

Rufus Coburn, Director of Veterans Education, Texas Veterans 
Commission, has determined that for each year of the first five 
years the rules are in effect, the public benefit anticipated as a 
result of enforcing or administering the amended and new rules 
will be a more efficient and uniform application of the Hazlewood 
Exemption Program. The changes will improve the clarity of the 
agency's rules which will make them easier to apply and admin-
ister. The changes will allow the agency and the schools to meet 
the needs of more Texas veterans and their families. 

PART IV. COMMENTS 

Comments on the proposed amended or new rules may be sub-
mitted to Texas Veterans Commission, Attn: General Counsel, 
P.O. Box 12277, Austin, Texas 78711; faxed to (512) 463-3288; 
or emailed to rulemaking@tvc.texas.gov. For comments submit-
ted electronically, please include "Proposed Rules" in the subject 
line. The Commission must receive comments postmarked no 
later than 30 days from the date this proposal is published in the 
Texas Register. 

PART V. STATUTORY AUTHORITY 

The amended and new rules are proposed under Texas Govern-
ment Code §434.010, which provides the Texas Veterans Com-
mission with the authority to establish rules that it considers nec-
essary for the effective administration of the agency; Texas Gov-
ernment Code §434.0079 relating to the Commission's duties 
regarding certain tuition and fee exemptions for veterans and 
family members; and Texas Education Code §54.341, authoriz-
ing the Commission to adopt rules for the administration of an 
exemption program for Texas veterans and their dependents at 
public institutions of higher education in the state (The Hazle-
wood Act). 

§461.20. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) - (3) (No change.) 

(4) Contact Hour--A time unit of instruction as defined in 
19 Texas Administrative Code §13.1. 

(5) Continuing education unit or CEU--A unit of measure 
of instruction as defined in 19 Texas Administrative Code §9.1. 

(6) [(4)] Degree certified hours--Hours for which the stu-
dent is registered as of the census date of a term or semester. 

(7) [(5)] Dependent--An individual who was claimed as a 
dependent for federal income tax purposes by the individual's parent or 
court-appointed legal guardian, or as defined in Texas Education Code 
§54.341(k) and (m) in a particular year and in the previous tax year. A 
child was a dependent if he or she was claimed as such by a parent or 
legal guardian during the veteran's year of entry into the service and in 
the previous tax year. 

(8) [(6)] Deposit fees--Fees that an institution may collect 
under Texas Education Code §54.502. 

(9) [(7)] Eligible Person--

(A) - (C) (No change.) 

(10) [(8)] Extraordinary costs--Only applicable for public 
junior colleges, public technical institutes, or public state colleges as 
defined in Texas Education Code §61.003. The cost of tuition and fees 
that exceed the average tuition and fee charges at the institution. 

(11) Federal income tax return--An IRS Transcript of Tax 
Return for that particular year. 

(12) Guidelines for Instructional Programs in Workforce 
Education (GIPWE)--A Board approved publication as defined in 19 
Texas Administrative Code §9.1. 

(13) [(9)] Hazlewood Act Exemption--The tuition and par-
tial fee exemption authorized under Texas Education Code §54.341. 

(14) [(10)] Hazlewood Legacy Act--The tuition and partial 
fee exemption authorized under Texas Education Code §54.341(k). 
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(15) [(11)] Initial entry training--Includes Basic Combat 
Training and Advanced Individual Training, One Station Unit Train-
ing, Officer Candidate School, service as a cadet at the United States 
Military Academy, and service as a cadet candidate at the United States 
Military Academy Preparatory School (Army); Recruit Training and 
Skill Training (or 'A' School [for Navy]), Officer Candidate School, ser-
vice as a midshipman at the United States Naval Academy, and service 
as a midshipman candidate at the Naval Academy Preparatory School 
(Navy); Basic Military Training and Technical Training , Officer Train-
ing School, service as a cadet at the United States Air Force Academy; 
and service as a cadet candidate at the United States Air Force Academy 
Preparatory School (Air Force); Recruit Training and Marine Corps 
Training (or School of Infantry Training [for Marine Corps]), Officer 
Candidates School (Marine Corps); and Basic Training, Officer Can-
didate School, and service as a cadet at the United States Coast Guard 
Academy (Coast Guard), or the equivalent training for that branch of 
service. 

(16) [(12)] Institution--A Texas public institution of higher 
education as defined in Texas Education Code §61.003(8). 

(17) [(13)] Qualifying service--Discharged under honor-
able conditions after serving on active military duty, excluding initial 
entry training, for more than 180 days as documented by the Certificate 
of Release or Discharge from Active Duty (DD FORM 214) issued by 
the Department of Defense or other qualifying discharge document. 
Other qualifying discharge documents are: 

(A) - (D) (No change.) 

(E) NAVMC 78-PD, U.S. Marine Corps Report of Sep-
aration; [or] 

(F) NAVPERS-553, Notice of Separation from U.S. 
Naval Service; or[.] 

(G) NA Form 13038, Certification of Military Service. 
This form may only be used upon written verification from the National 
Archives that a DD Form 214 or equivalent discharge document has 
been lost or destroyed and may only be used to verify days of qualifying 
service and character of service. 

(18) [(14)] Resident of Texas--A resident of the State of 
Texas as determined in accordance with 19 Texas Administrative Code 
Chapter 21, Subchapter B (relating to Determination of Resident Sta-
tus). 

(19) [(15)] Satisfactory academic progress--A grade point 
average that satisfies the institution's requirement for making satisfac-
tory academic progress toward a degree or certificate in accordance 
with the institution's policy regarding eligibility for financial aid. This 
requirement does not apply to spouses or children of veterans who died 
from a service-related injury or illness, or who were classified as miss-
ing in action (MIA) or killed in action (KIA). 

(20) Semester Credit Hour--A unit of measure of instruc-
tion as defined in 19 Texas Administrative Code §13.1. 

(21) [(16)] Stacking--Concurrent use of state and federal 
veteran education benefits by an eligible person. 

(22) [(17)] Student services fees--Fees that an institution 
may, under Texas Education Code, §§54.503, 54.5061, and 54.513, 
elect to charge to students to cover the cost of student services. 

§461.30. Hazlewood Act Exemption. 
(a) Subject to the following provisions, an institution shall ex-

empt an eligible person from the payment of tuition, mandatory fees, 
dues, and other required charges, including fees for correspondence 

courses and distance education courses, but excluding general deposit 
and student services fees and any fees or charges for lodging, board, or 
clothing. 

(b) - (g) (No change.) 

(h) If the Hazlewood Act Exemption is used to pay for only a 
portion of the hours taken during a given term or semester, an institution 
shall deduct only the proportion used from the 150 hours of eligibility. 
When reporting the proportional hours to the Commission, institutions 
shall round any fraction of an hour up to the nearest whole number. 

(i) - (l) (No change.) 

§461.40. Veteran Eligibility. 

In order to be eligible to receive the Hazlewood Act Exemption, a vet-
eran who claims the benefit for the first time shall demonstrate that he 
or she currently resides in the state as indicated by the address and sig-
nature on the application, unless he or she resides out of state solely 
due to his or her own (or a spouse's) current military orders, and: 

(1) - (3) (No change.) 

(4) if a continuing or transfer student, has met the GPA re-
quirement of the institution's satisfactory academic progress policy in a 
degree or certificate program as determined by the institution's financial 
aid policy; except[,] the veteran is not required to enroll in a minimum 
course load, and meets the other requirements of Texas Education Code 
§54.2001; and 

(5) (No change.) 

§461.50. Spouse's Eligibility. 

(a) (No change.) 

(b) A spouse of a service-related totally disabled or individ-
ually unemployable veteran, if a continuing or transfer student, must 
meet the GPA requirement of the institution's satisfactory academic 
progress policy in a degree or certificate program as determined by the 
institution's financial aid policy; except[,] the spouse is not required to 
enroll in a minimum course load. The spouse also must meet all other 
requirements of Texas Education Code §54.2001. These requirements 
do [This requirement does] not apply to the spouse of a veteran who 
has died from a service-related injury or illness or who was classified 
as missing in action (MIA), or killed in action (KIA). 

§461.60. Children's Eligibility. 

(a) (No change.) 

(b) Children of service-related totally disabled or individually 
unemployable veterans, if a continuing or transfer student, must meet 
the GPA requirement of the institution's satisfactory academic progress 
policy in a degree or certificate program as determined by the institu-
tion's financial aid policy; except[,] the child is not required to enroll 
in a minimum course load. The child also must meet the other re-
quirements of Texas Education Code §54.2001. These requirements 
do [This requirement does] not apply to a child of a veteran who has 
died from a service-related injury or illness or who was classified as 
missing in action (MIA), or killed in action (KIA). 

§461.70. Hazlewood Legacy Act Eligibility. 

(a) - (b) (No change.) 

(c) For an otherwise eligible child to be entitled to the Ha-
zlewood Act Exemption through the Hazlewood Legacy Program in 
a given term or semester, he or she must: 

(1) (No change.) 
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(2) if a continuing or transfer student, meet the GPA re-
quirement of the institution's satisfactory academic progress policy in 
a degree or certificate program as determined by the institution's finan-
cial aid policy; except[,] the child is not required to enroll in a minimum 
course load and also meets all other requirements of Texas Education 
Code §54.2001; and 

(3) (No change.) 

(d) - (e) (No change.) 

§461.80. The Application. 
(a) - (c) (No change.) 

(d) Institutions may, at their discretion, develop an online Ha-
zlewood Act Exemption Application. At a minimum, the secure online 
application must contain: 

(1) all the information contained on the current application 
issued by the Commission; 

(2) a verification of the veteran and/or student certification 
of information and consent for use. 

§461.90. Supporting Documentation for the Hazlewood Act Exemp-
tion Application. 

(a) Veterans: When applying for the first time for the Hazle-
wood Act Exemption, a veteran shall provide to the institution the Ha-
zlewood Act Exemption Application, along with the following support-
ing documentation: 

(1) a copy of the veteran's Certificate of Release or Dis-
charge from Active Duty (DD FORM 214) or equivalent document. If 
the veteran's service period ended before the use of DD FORM 214, 
then the following forms may be substituted for the DD FORM 214: 

(A) - (D) (No change.) 

(E) NAVMC 78-PD, U.S. Marine Corps Report of Sep-
aration; [or] 

(F) NAVPERS-553, Notice of Separation from U.S. 
Naval Service; or 

(G) NA Form 13038, Certification of Military Service. 
This form may only be used upon written verification from the National 
Archives that a DD Form 214 or equivalent discharge document has 
been lost or destroyed and may only be used to verify days of qualifying 
service and character of service. 

(2) - (3) (No change.) 

(b) Spouse or Child: When applying for the first time for the 
Hazlewood Act Exemption, a spouse or child shall provide to the in-
stitution the Hazlewood Act Exemption Application, along with the 
following supporting documentation: 

(1) - (2) (No change.) 

(3) if a child, proof that he or she is the child of an eligible 
veteran (birth certificate, or marriage certificate between the veteran 
and child's birth or adoptive parent, or adoption certificate, or the vet-
eran's federal income tax return); 

(4) - (7) (No change.) 

(c) Hazlewood Legacy Act: When applying for the first time 
for the Hazlewood Legacy Act transfer, a child shall provide to the 
institution the Hazlewood Act Exemption Application, along with the 
following supporting documentation: 

(1) birth certificate, or marriage certificate between the vet-
eran and child's birth or adoptive parent, or adoption certificate, or most 
recent federal income tax return; 

(2) - (3) (No change.) 

(4) a copy of the veteran's Certificate of Release or Dis-
charge from Active Duty (DD FORM 214) or equivalent document. If 
the veteran's service period ended before the use of DD FORM 214, 
then the following forms may be substituted for the DD FORM 214: 

(A) - (D) (No change.) 

(E) NAVMC 78-PD, U.S. Marine Corps Report of Sep-
aration; [or] 

(F) NAVPERS-553, Notice of Separation from U.S. 
Naval Service; or[.] 

(G) NA Form 13038, Certification of Military Service. 
This form may only be used upon written verification from the National 
Archives that a DD Form 214 or equivalent discharge document has 
been lost or destroyed and may only be used to verify days of qualifying 
service and character of service. 

(d) In the event that there is conflicting information received 
regarding an individual's Hazlewood application with other informa-
tion held by the institution, the institution must determine how to rec-
oncile that conflicting information and may request additional informa-
tion for this purpose. 

§461.100. Subsequent Hazlewood Exemption Award. 

(a) For each subsequent academic term in which an eligible 
person receives the Hazlewood Act Exemption, the institution shall 
confirm that the eligible person: 

(1) - (2) (No change.) 

(3) has met the requirements of Texas Education Code 
§54.2001; [GPA requirement of the institution's satisfactory academic 
progress policy in a degree or certificate program as determined by 
the institution's financial aid policy; as defined in §461.20(15) of this 
subchapter (relating to Definitions); and] 

(4) is not in default on an educational loan made or guar-
anteed by the State of Texas; and[.] 

(5) if the eligible person is a spouse or child, confirms 
that the documentation required by §§461.90(b)(3), 461.90(b)(4), or 
461.90(c)(1) of this subchapter (relating to Supporting Documentation 
for the Hazlewood Act Exemption Application) is still currently valid. 

(b) (No change.) 

(c) Institutions may, at their discretion, develop an online Ha-
zlewood Application for Continued Enrollment. At a minimum, the 
secure online application must contain: 

(1) all the information contained on the current Hazlewood 
Application for Continued Enrollment issued by the Commission; and 

(2) a verification of student certification of information and 
consent for use. 

§461.120. Reporting. 

(a) - (b) (No change.) 

(c) Reporting of Courses Measured in CEUs. 

(1) Courses exempted under this subchapter that are mea-
sured in CEUs shall be reported to the Commission after conversion to 
semester credit hours. 

(2) Based on the definitions of this subchapter and by 
the course instruction criteria listed in 19 Texas Administrative Code 
§4.6(a), the conversion ratio of CEUs to semester credit hours shall be 
one (1) CEU equaling 0.625 semester credit hours. 

PROPOSED RULES February 26, 2016 41 TexReg 1371 



♦ ♦ ♦ 

(3) When reporting the converted hours to the Commis-
sion, institutions shall round any fraction of a semester credit hour up 
to the nearest whole number. 

(d) An institution may receive an extension to a reporting 
deadline for up to two weeks upon written request from the institution's 
Chancellor or President to the Veterans Education Director of the 
Commission. 

§461.130. Records Retention by Institutions. 

(a) Institutions shall retain processed Hazlewood Act initial 
and subsequent application materials for: 

(1) at least three years from the student's last date of atten-
dance; or 

(2) a time period greater than three years from the student's 
last date of attendance as the institution may direct. 

(b) Institutions may retain records through electronic means, 
subject to applicable state and federal record keeping requirements. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 12, 

2016. 
TRD-201600691 
Rufus Coburn 
Director, Veterans Education 
Texas Veterans Commission 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 463-3168 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 700. CHILD PROTECTIVE 
SERVICES 
SUBCHAPTER M. SUBSTITUTE-CARE 
SERVICES 
DIVISION 2. NOTICE OF SIGNIFICANT 
EVENTS 
40 TAC §§700.1351, 700.1353, 700.1355, 700.1357, 700.1359 
The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Family and Protective 
Services (DFPS), new §§700.1351, 700.1353, 700.1355, 
700.1357, and 700.1359, in Chapter 700, Child Protective 
Services. The new sections are proposed in Subchapter M, 
Substitute Care Services, in a new Division 2, Notice of Signifi-
cant Events. All current rules in Subchapter M are moved to new 
Division 1, General. The new sections implement §264.018, 
Texas Family Code, and describe what should be considered 
a "significant event" for which notice must be provided to a 
child's parent and other parties, including matters required by 
the statute, as well as some additional events agreed to by the 
negotiated rulemaking committee discussed below. The rules 
also describe the categories of individuals and entities who 
must receive notice of significant events under new Division 2, 

and the rules outline the time periods by which certain notices 
must be given when a significant event occurs in the life of a 
child in DFPS conservatorship. 

Texas Family Code requirements regarding when and to whom 
DFPS must give notice when a significant event occurs in the 
life of a child in DFPS managing conservatorship were modified 
during the 84th Legislative Session in the Department's "Sunset" 
legislation, Senate Bill 206. The revised Texas Family Code, 
§264.018, Required Notifications, consolidates similar notifica-
tion requirements in one section of the law and creates con-
sistencies where former law left gaps. During the course of 
the 84th Session, the agency and multiple stakeholder groups 
came to consensus on some of the core concepts surround-
ing notification. However, to further refine specifics and time 
frames and to ensure that all stakeholder input was addressed, in 
§264.018(l) Texas Family Code, the Legislature directed HHSC 
to adopt rules necessary to implement the section using a ne-
gotiated rulemaking process under Chapter 2008, Government 
Code. 

In October, a convener contacted key stakeholders, obtained 
recommendations on additional committee participants, and 
sought input on the substance of the proposed rules. On 
October 30, 2015, DFPS conducted a negotiated rulemaking 
meeting in accordance with the law. Stakeholders representing 
parents, attorneys, Court Appointed Special Advocates (CASA), 
residential child-care providers, the judiciary, advocates, and 
others participated in the full-day meeting. With the assistance 
of a neutral, third-party facilitator, the negotiated rulemaking 
committee arrived at a consensus on proposed rule language 
regarding required notifications. The discussion was robust and 
overall feedback on the conduct of the meeting and the product 
resulting from the discussion was positive, with stakeholders 
indicating they thought the format was useful. 

In addition to the rule provisions, there were several critical is-
sues identified by the group, which would not necessarily be re-
flected in the rule but that DFPS agreed to continue work on. 
Some of those issues include: the need for a child in care to 
have more of an active role and voice in the child's case, and 
in particular in identification of which events are significant and 
who should receive notice thereof; the need to address issues 
with continuity of medical and mental health treatment for a child 
in foster care who changes placement, as well as the need for 
additional notification to the medical community of certain events 
in the life of a foster child; the need for revisiting issues raised 
during the 84th Session that pertain to a child's attendance at 
court hearings; and the importance of including many concepts 
in the practice and policy guidance that will inform the day-to-day 
work of DFPS caseworkers related to notice, such as how best to 
reach biological parents and ensure they receive the communi-
cation, the importance of notifying biological parents and others 
in the case of positive events in a foster child's life, and connect-
ing a child who returns to foster care with key individuals such 
as the child's former attorney ad litem. 

At the beginning of November, DFPS circulated a draft of the 
proposed rules based on the consensus achieved in the meet-
ing and received mixed input. Several participants approved of 
the draft in its circulated form or made comments that were eas-
ily addressed. However, several participants were concerned 
with the provisions that relate to notice of "emergency behavior 
intervention" (EBI), and put forth language revisions that some 
participants suggested should be discussed in a forum separate 
from the forum discussing these rules. DFPS agrees the issues 
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warrant additional consideration by the larger child welfare com-
munity, and agrees a separate forum for discussion is appro-
priate as the suggested revisions go beyond the scope of the 
consensus achieved in the meeting and appear to exceed the 
committee's authority. 

EBI is an umbrella term used in Minimum Standards for Gen-
eral Residential Operations (GROs) and Child-Placing Agencies 
(CPAs) that includes various types of behavioral interventions: 
short personal restraints, personal restraints, emergency medi-
cation, seclusion, mechanical restraints, and chemical restraints. 
Similar terminology is in place in settings other than GROs and 
CPAs, such as medical and juvenile detention facilities, though 
definitions vary somewhat. For purposes of GROs and CPAs, 
the operative definitions are found in §748.2401 and §749.2001 
of this title (relating to What do certain words mean in this sub-
chapter?) respectively. Chemical restraints are categorically 
prohibited in GROs and CPAs, and CPAs are further prohibited 
from utilizing mechanical restraints and seclusion as specified 
in §749.2051 of this title (relating to What types of emergency 
behavior intervention may I administer?). The permissible use 
of EBI in GROs is outlined in §748.2451 of this title (relating to 
What types of emergency behavior intervention may I adminis-
ter?). In general, GROs and CPAs are required to document use 
of EBI in the child's file. With limited exception, discussed further 
herein, the facilities do not have a separate and additional noti-
fication requirement following use of EBI. However, if the use of 
EBIs reaches a specified threshold beyond which additional re-
view is needed, the facility must hold a triggered review and in-
volve the child's service planning team as required in §748.2901 
of this title (relating to What circumstances trigger a review of the 
use of emergency behavior intervention for a specific child) and 
§748.2905 of this title (relating to Who must participate in a trig-
gered review?) for (GROs); and §749.2331 of this title (relating 
to What circumstances trigger a review of the use of emergency 
behavior intervention for a specific child?) and §749.2335 of this 
title (relating to Who must participate in the triggered review?) for 
(CPAs). The child's parents must be invited to participate in ser-
vice planning as required in §748.1339 and §749.1311 of this title 
(relating to Who must be involved in developing an initial service 
plan?). In the context of Minimum Standards, "parent" refers not 
to the biological parent but to the person with legal custody, in 
this case DFPS as the child's managing conservator, as stated 
in §748.43(36) and §749.43(44) of this title (relating to What do 
certain words and terms mean in this chapter?). Thus, DFPS 
should be aware of a triggered review and the underlying use 
of EBI. In addition, Minimum Standards require that both DFPS 
and the child's medical consenter receive notice of the emer-
gency administration of psychotropic medication within 72 hours 
after administration, as stated in §748.2257 and §749.1607 of 
this title (relating to What are the requirements if a physician or-
ders administration of a psychotropic medication to a child in an 
emergency?). 

As originally drafted and circulated, the rules reflected group 
consensus and required DFPS to notify the individuals and en-
tities listed in the rules of the use of EBI if the threshold of a 
triggered review had been reached. The discussion during the 
meeting that led to the reliance on the threshold of the triggered 
review centered around the notion that various stakeholders had 
carefully weighed the competing interests and developed the 
threshold now reflected in Minimum Standards based on years 
of community input and negotiating. In addition, upon further 
review, DFPS has concluded the triggered review was a useful 
threshold inasmuch as a GRO or CPA is required in those cir-

cumstances to provide DFPS with information regarding the use 
of EBI so that the agency can be involved in the service plan-
ning update that must follow, whereas other use of EBI will not 
necessarily result in a communication to DFPS. 

Several commenters were concerned that the threshold for the 
triggered review set too high a bar, and that by tying the language 
to the triggered review, the obligation of the CPA or GRO to notify 
a parent (here DFPS) of the emergency administration of medi-
cation would be overlooked. They suggested a lower threshold 
than that for a triggered review, e.g. three personal restraints 
within seven days rather than four as contemplated by Minimum 
Standards. In addition they suggested a 24-hour time frame for 
the notice. Finally, they suggested that the notification be given 
any time a mechanical restraint, seclusion or chemical restraint 
is used. 

DFPS shares the commenters' view that restraints, seclusions 
and related interventions are critical issues, and that the associ-
ated notification requirements warrant further discussion. How-
ever, CPS must remain cognizant of its statutory authority and 
the limitations of that authority. The workgroup agreed that CPS 
would, for example, lack the authority to adopt a rule requiring 
school districts to provide notice to DFPS beyond what is re-
quired by the Education Code. However, some of the sugges-
tions for notification by CPAs and GROs would place new ad-
ministrative requirements on those providers, which is generally 
the function and statutory purview of the Child-Care Licensing 
Division. While it is true to say that the Executive Commissioner 
of HHSC has overall rulemaking authority for all of the Health 
and Human Services system agencies, CPS is implementing a 
statute that pertains to notification requirements for CPS case-
workers and would ultimately lack the authority to implement that 
statute by adopting a rule for a program regulated by another 
agency or division. Moreover, while CPS could consider addi-
tional contractual provisions related to notice, by and large the 
cost model in place relies on Minimum Standards to establish the 
requirements for notice by the providers to DFPS, with limited 
exception. Before the agency embarks on any such changes, it 
would be necessary to consider costs, hold discussions with ad-
ditional providers on the appropriate balance to strike, and deter-
mine whether any changes that might be recommended would 
more appropriately be the province of Child-Care Licensing or 
CPS residential child-care contracts. Finally, while the safety 
and needs of the child are paramount, requiring notice without 
careful consideration of the impact to providers and caseworkers 
is difficult to reconcile with the stated intent of the bill to, among 
other things, streamline DFPS casework. 

DFPS is committed to additional exploration of the highlighted 
issues but has left the language in the resulting rule flexible to 
account for any future changes. Specifically, the proposed lan-
guage triggers the responsibility of the caseworker to notify the 
required individuals and entities when the caseworker receives 
notice that EBI has been utilized. While the negotiating com-
mittee agreed that the caseworker's duty can effectively not be 
triggered until the caseworker himself or herself has received 
notice of any event, the subsection related to EBI specifically in-
cludes this language to emphasize that the caseworker's duty 
is triggered only when the caseworker receives notice. This es-
tablishes a bright line that caseworkers can follow but does not 
alter the underlying legal obligation the entity that uses EBI has 
(or does not have) to notify DFPS. Thus, in the example of a 
GRO, the requirements to notify DFPS of EBI would be those 
that exist in Minimum Standards for GROs, as those exist today 
or may later be modified. It would include the 72-hour notice 
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requirement for the emergency administration of psychotropic 
medication as well as the requirement to involve DFPS as the 
child's parent in a triggered review. This language permits flexi-
bility if either Minimum Standards or the residential contract are 
modified. In addition, should a provider choose to notify DFPS 
beyond the minimum required, this will result in notification to the 
required individuals and entities in the child's case. Finally, the 
language recognizes that while it is important for caseworkers 
and others in the case to know as much as possible about any 
EBI utilized on a child in foster care, there are not necessarily 
legal requirements or contracts administered by other agencies 
that require other players such as hospitals specifically to notify 
DFPS. It is also important to note that the language specifically 
lists chemical restraints, which are prohibited in GROs, CPAs 
and other settings--not because DFPS condones their use but 
because it would be vitally important to share information that 
one was utilized on a foster child, should DFPS get notice that it 
has occurred. 

DFPS appreciates the stakeholder input it has received thus far 
and will include discussion of the appropriate requirements to 
provide notice of EBI in the list of issues identified by the nego-
tiating committee that will need further study and consideration. 
DFPS will include the committee members in future efforts in this 
regard. 

One additional modification made following the initial circulation 
of the rules relates to notice requirements in an area for which 
there is a Single-Source Continuum Contractor (SSCC). The 
draft of the rule initially circulated reflected a concern that the 
rules needed to memorialize that DFPS should be obligated to 
notify the SSCC of events and that the SSCC would be likewise 
required to notify DFPS. Several commenters found the rule con-
fusing. In addition, DFPS has concluded the rule is superflu-
ous based on additional discussion with agency staff. Specifi-
cally, the SSCC contract requires the SSCC to be a child-placing 
agency (CPA). DFPS would be obligated by the rule to provide 
notice to the CPA responsible for the child. Within the SSCC 
network, the SSCC establishes expectations and requirements 
for when a subcontracted CPA must in turn provide notice to the 
SSCC, or when the SSCC must provide notice to its subcon-
tractor. So if a CPA within the network received notice, whether 
it was the SSCC or a subcontractor, the SSCC's requirements 
would need to address the sharing of notice. For these reasons, 
the rule has been struck from the proposal. 

A summary of the changes follows: 

New §700.1351 establishes which laws govern the provision of 
significant events for a child in DFPS' managing conservator-
ship and clarifies that DFPS must continue to follow other law 
restricting the release of information, such as situations in which 
the agency determines the release of investigative information 
could endanger a child's safety or interfere with an ongoing crim-
inal investigation. 

New §700.1353 outlines the purpose and scope of the rule, and 
reiterates that other laws pertaining to the provision of notice 
remain in effect, and that the provisions seek to clarify only 
§264.018 of the Texas Family Code. 

New §700.1355 describes what is a "significant event" for which 
notice must be provided to a child's parent and other parties. 
Significant events include all of the events listed in §264.018 of 
the Texas Family Code, with some additional clarifications and 
requirements agreed upon in the negotiated rulemaking meet-
ing: (1) a placement change, including failure by DFPS to lo-

cate an appropriate placement for at least one night; (2) a sig-
nificant change in medical condition, including mental or behav-
ioral health conditions; (3) an initial prescription of a psychotropic 
medication or a change in dosage of a psychotropic medica-
tion, which includes titration or discontinuation of the medica-
tion; (4) significant events in school including a major change 
in performance, serious disciplinary event and any of the sig-
nificant events for which the school district is required by the 
Texas Education Code to notify DFPS; and (5) additional impor-
tant events, including: (a) a decision by the person authorized 
to provide medical consent on behalf of the child not to follow a 
medical recommendation, including ones related to medication; 
(b) an investigation into alleged abuse or neglect by Residential 
Child-Care Licensing or Child Protective Services, regardless of 
whether the subject child is alleged to have been the victim or 
perpetrator; (c) the use of emergency behavior intervention if 
DFPS receives notice about its use; and (d) the involvement of 
the child with law enforcement or juvenile justice. 

New §700.1357 describes the categories of individuals who must 
receive notice of significant events under new Division 2. Cat-
egories include: (1) the child's parent; (2) an attorney ad litem 
appointed for the child; (3) a guardian ad litem appointed for the 
child; (4) a volunteer advocate appointed for the child; (5) the 
parent's attorney, if applicable; (6) the licensed administrator of 
the child-placing agency responsible for placing the child or the 
administrator's designee; (7) a foster parent, prospective adop-
tive parent, relative of the child providing care to the child, or di-
rector of the group home or general residential operation where 
the child is residing; and (8) any other person determined by a 
court to have an interest in the child's welfare. 

New §700.1359 outlines the time periods by which certain no-
tices must be given when a significant event occurs in the life of 
a child in DFPS conservatorship. 

Tracy Henderson, Chief Financial Officer of DFPS, has deter-
mined that for the first five-year period the proposed sections 
will be in effect there will be no fiscal implications for state or lo-
cal government as a result of enforcing or administering the new 
sections. 

Ms. Henderson also has determined that for each year of the 
first five years the sections are in effect the public benefit an-
ticipated as a result of enforcing the new sections will be that 
parents, caregivers, attorneys and other individuals involved in 
a child welfare case will be notified when a significant event oc-
curs in the life of a child in DFPS conservatorship, allowing the 
interested individual(s) to remain engaged in the life of the child 
and to take action, if appropriate, in relation to the event. There 
will be no effect on large, small, or micro-businesses because 
the proposed changes do not impose new requirements on any 
business and do not require the purchase of any new equipment 
or any increased staff time in order to comply. There is no an-
ticipated economic cost to persons who are required to comply 
with the proposed new sections. 

Ms. Henderson has determined that the proposed new sections 
do not restrict or limit an owner's right to his or her property that 
would otherwise exist in the absence of government action and, 
therefore, do not constitute a taking under §2007.043, Govern-
ment Code. 

Questions about the content of the proposal may be directed 
to Audrey Carmical at (512) 438-3854 in DFPS's Legal Ser-
vices Division. Electronic comments may be submitted to 
Audrey.Carmical@DFPS.state.tx.us. Written comments on the 
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proposal may be submitted to Texas Register Liaison, Legal 
Services-538, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030, within 30 
days of publication in the Texas Register. 

The new sections are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new sections implement Texas Family Code §264.018. 

§700.1351. Which laws govern the provision of notice of significant 
events for a child in the DFPS' managing conservatorship? 

(a) Except as otherwise provided and clarified in these rules, 
requirements for the provision of notice of significant events for a child 
in DFPS' conservatorship are governed by the Texas Family Code, in-
cluding but not limited to §§264.018, 264.107 and 264.123. Any terms 
not explicitly defined herein have the meaning given to them by the 
Texas Family Code or other law, or shall be construed according to 
their plain and ordinary meaning. 

(b) DFPS must follow any applicable legal restrictions on its 
ability to share information, such as 42 C.F.R. Subpart 2 or §700.204(c) 
of this title (relating to Redaction of Records Prior to Release.). 

§700.1353. What are the purpose and scope of this division? 
(a) The purpose of this division is to clarify and further 

interpret §264.018 of the Texas Family Code, in accordance with 
§264.018(l). 

(b) The scope of this division is limited to clarification and in-
terpretation of §264.018, Texas Family Code. Other requirements that 
pertain to notice, including but not limited to §264.107(g) and §264.123 
continue to be governed by those provisions, and DFPS must continue 
to comply with all requirements associated with those statutes and other 
applicable law. 

§700.1355. What is a "significant event" requiring notice pursuant to 
this division? 

(a) A "significant event" for which notice is required under this 
division includes: 

(1) a placement change, including failure by DFPS to lo-
cate an appropriate placement for at least one night; 

(2) a significant change in medical condition, including 
mental or behavioral health conditions; 

(3) an initial prescription of a psychotropic medication or a 
change in dosage of a psychotropic medication, which includes titration 
or discontinuation of the medication; 

(4) significant events in school, including: 

(A) a major change in school performance, including 
any failing grade in a reporting period that jeopardizes the student's 
advancement to the next grade level; 

(B) a serious disciplinary event; and 

(C) any event for which the school district is required 
by §25.007, Texas Education Code, to provide notice to DFPS; and 

(5) additional important events, including: 

(A) a decision by the person authorized to provide med-
ical consent on behalf of the child pursuant to §266.004, Texas Family 
Code, not to follow a medical recommendation, including recommen-
dations related to medication; 

(B) an investigation by Residential Child-Care Licens-
ing or Child Protective Services of alleged abuse or neglect, regardless 
of whether the subject child is alleged to have been the victim or per-
petrator of abuse or neglect; 

(C) the use of emergency behavior intervention, includ-
ing personal restraints, emergency medication, seclusion, mechanical 
restraints, or chemical restraints, if DFPS receives notice about such 
use from the individual or entity who used the emergency behavior in-
tervention; and 

(D) the involvement of the child with law enforcement 
or juvenile justice, regardless of whether the child is involved as a vic-
tim or alleged offender. 

(b) For the purposes of this section "emergency behavior 
intervention" and related terms such as "personal restraint", "emer-
gency medication", "seclusion", "mechanical restraint", and "chemical 
restraint" if they are utilized in a general residential operation or 
child-placing agency have the meaning given to them by Chapter 748 
of this title (relating to Minimum Standards for General Residen-
tial Operations) and Chapter 749 of this title (relating to Minimum 
Standards for Child-Placing Agencies), including §748.2401 and 
§749.2001 of this title (relating to What do certain words mean in this 
subchapter?). In facilities other than GROs and CPAs, emergency 
behavior intervention and related terms are defined by the relevant 
standards and laws in effect for the facility or operation in which the 
intervention is used. 

(c) Nothing in this section shall be construed to create or 
enlarge applicable legal requirements for the individuals and entities 
listed in §700.1357 of this title (relating to Who must receive notice 
of significant events under this division?) to provide notice of a 
significant event to DFPS. Such requirements are governed by other 
applicable law, including but not limited to Chapter 748 of this title 
and Chapter 749 of this title as those standards are promulgated by 
the Child-Care Licensing Division pursuant to Chapter 42, Texas 
Human Resources Code and apply to general residential operations 
and child-placing agencies. 

(d) Nothing in this section shall be construed to permit the use 
of personal restraints, emergency medication, seclusion, mechanical 
restraints, chemical restraints, or any similar behavioral intervention if 
not already permitted by law. 

§700.1357. Who must receive notice of significant events under this 
division? 
The following individuals and entities must receive notice of significant 
events under this division: 

(1) the child's parent; 

(2) an attorney ad litem appointed for the child under Texas 
Family Code Chapter 107; 

(3) a guardian ad litem appointed for the child under Texas 
Family Code Chapter 107; 

(4) a volunteer advocate appointed for the child under 
Texas Family Code Chapter 107; 

(5) the parent's attorney, if applicable; 

(6) the licensed administrator of the child-placing agency 
responsible for placing the child or the licensed administrator's de-
signee; 
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(7) a foster parent, prospective adoptive parent, relative of 
the child providing care to the child, or director of the group home or 
general residential operation where the child is residing; and 

(8) any other person determined by a court to have an in-
terest in the child's welfare. 

§700.1359. When must notice of a significant event be provided? 

(a) Except as provided by subsections (b) and (c) of this sec-
tion, notice of a significant event must be provided to the parties enu-
merated in §700.1357 of this title (relating to Who must receive notice 
of significant events under this division?) as soon as possible, but not 
later than the 10th day DFPS becomes aware of the event. 

(b) Notwithstanding subsection (a) of this section, DFPS shall 
make a reasonable effort to notify a child's parent within 24 hours of 
a significant change in the child's medical condition, the enrollment or 
participation of the child in a drug research program under §266.0041, 
Texas Family Code, and an initial prescription of psychotropic medi-
cation. 

(c) Notwithstanding subsection (a) of this section, except in a 
situation that constitutes an emergency for which DFPS receives less 
than 48 hours of notice, DFPS shall provide notice as soon as possible, 
but at a minimum at least 48 hours prior to changing a child's residential 
child-care facility to the parties enumerated in §700.1357 of this title. 

(d) Nothing in subsection (c) shall be construed to relieve 
DFPS of its obligation to comply with requirements for consulting 
with or providing discharge notices to specified parties in accordance 
with §264.107 and §264.120, Texas Family Code, and any associated 
guidance, protocols or regulations that currently exist or may subse-
quently be developed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 12, 

2016. 
TRD-201600690 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 438-3854 

♦ ♦ ♦ 
TITLE 43. TRANSPORTATION 

PART 10. TEXAS DEPARTMENT OF 
MOTOR VEHICLES 

CHAPTER 215. MOTOR VEHICLE 
DISTRIBUTION 
The Texas Department of Motor Vehicles (department) pro-
poses amendments to Chapter 215, Motor Vehicle Distribution, 
Subchapter A, General Provisions, §215.1 and §215.2; Sub-
chapter B, Adjudicative Practice and Procedure, §§215.21 
- 215.24, 215.27, 215.29, 215.30, 215.32, 215.34 - 215.49, 
215.55, 215.56 and 215.58; Subchapter C, Licenses, Gener-
ally, §§215.81 - 215.85 and 215.87 - 215.89; Subchapter D, 
Franchised Dealers, Manufacturers, Distributors, and Convert-
ers, §§215.101, 215.103 - 215.106 and 215.108 - 215.119; 

Subchapter E, General Distinguishing Numbers, §§215.131 -
215.133, 215.135, 215.137 - 215.141 and 215.144 - 215.159; 
Subchapter F, Lessors and Lease Facilitators, §§215.171 and 
215.173 - 215.181; Subchapter G, Warranty Performance 
Obligations, §§215.201 - 215.210; Subchapter H, Advertising, 
§§215.241 - 215.261 and 215.263 - 215.271; Subchapter I, 
Practice and Procedure for Hearings Conducted by the State 
Office of Administrative Hearings, §§215.301 - 215.303, 215.305 
- 215.308, 215.310, 215.311 and 215.314 - 215.317; and 
Subchapter J, Administrative Sanctions, §§215.500 - 215.503. 
The department also proposes the repeals of Subchapter A, 
§§215.3 - 215.6; Subchapter B, §§215.25, 215.26, 215.28, 
215.31, 215.33, 215.50 - 215.54 and 215.57; Subchapter C, 
§215.86; Subchapter D, §215.107; Subchapter E, §§215.136, 
215.142 and 215.143; Subchapter F, §215.172; Subchapter H, 
§215.262; and Subchapter I, §§215.309, 215.312 and 215.313. 

Additionally, the department proposes new §215.160, Duty to 
Identify Motor Vehicles Offered for Sale as Rebuilt, which out-
lines the requirements for sale of a repaired, rebuilt or recon-
structed vehicle. 

EXPLANATION OF PROPOSED AMENDMENTS, NEW SEC-
TION, AND REPEALS 

The department conducted a review of its rules under Chapter 
215 in compliance with Government Code, §2001.039. Notice of 
the department's intention to review was published in the June 
19, 2015, issue of the Texas Register (40 TexReg 4012). 

As a result of the review, the department has determined that 
the reasons for initially adopting Subchapters A - J continue to 
exist but that certain amendments and repeals, as detailed in the 
following paragraphs, are necessary. 

Amendments to Subchapter A, §215.1 and §215.2 are proposed 
to replace terminology with defined terms, delete definitions al-
ready defined by statute, revise existing terminology for consis-
tency with other department rules, correct referenced citations, 
and to delete language that duplicates statute. The title of §215.1 
is amended for consistency with other department rules. Addi-
tional amendments to §215.2 are proposed to add and define 
the terms "GDN" and "new motor vehicle." The department has 
determined that the reasons for initially adopting §§215.3 - 215.6 
no longer exist and that they should be repealed. Section 215.3 
should be repealed because it duplicates language already in 
statute. Sections 215.4 - 215.6, relating to opinions, should be 
repealed because those sections are contrary to Government 
Code, §2001.003(6) which defines a rule as "a state agency 
statement of general applicability that (i) implements, interprets, 
or prescribes law or policy, or (ii) describes the procedure or 
practice requirements of a state agency." 

Amendments to Subchapter B, §§215.21 - 215.24, 215.27, 
215.29, 215.30, 215.32, 215.34 - 215.49, 215.55, 215.56 and 
215.58 are proposed to clarify the purpose of the subchapter, 
replace terminology with defined terms, correct referenced 
citations, revise existing terminology for consistency with other 
department rules, and to delete language contained in statute. 
An amendment to §215.22 is proposed to add that a violation 
of that section will be reported to the general counsel of the 
department in addition to the hearing officer. An additional 
amendment to §215.34 establishes the last known address of 
a license holder for purposes of giving notice as the mailing 
address provided to the department when the license holder 
applies or renews its license. The department further proposes 
to amend §215.37 to clarify that the costs of transcribing and 
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preparing a record in a contested case hearing will be assessed 
to the party requesting the record. An additional amendment to 
§215.58 is proposed to authorize the director of the division to 
issue final orders in contested cases that are resolved by sum-
mary judgment or summary disposition. Additional amendments 
are proposed throughout Subchapter B to simplify and clarify 
language by removing any unnecessary statutory repetition. 
In addition, amendments are proposed to rename the titles of 
certain sections for consistency and accuracy. The department 
has further determined that §§215.25, 215.26, 215.28, 215.31, 
215.33, 215.50 - 215.54 and 215.57 duplicate language already 
contained in statute and are no longer necessary. Therefore, 
the department proposes to repeal those sections. 

Amendments to Subchapter C, §§215.81 - 215.85 and 215.87 
- 215.89 are proposed to replace terminology with defined 
terms, revise existing terminology for consistency with other 
department rules, correct referenced citations, and to delete 
language contained in statute. Additional amendments are 
proposed throughout Subchapter C to replace "division" with 
"department" for clarification and consistency with current de-
partment practice. An amendment is proposed to §215.83 to 
implement legislative changes regarding "active duty." In addi-
tion, the department proposes to amend §215.83 by including 
the procedures for processing license applications that are 
currently set out under existing §215.86 because those proce-
dures are more appropriately located under §215.83. Additional 
amendments to §215.83 are proposed to subdivide the rule to 
improve formatting and readability. Because the department 
proposes to incorporate, with amendments, the rule language 
under §215.86 with §215.83, the department proposes to repeal 
§215.86. Additional amendments are proposed throughout 
Subchapter C to rename certain section titles for consistency 
and accuracy with the language contained in those rules. 

Amendments to Subchapter D, §§215.101, 215.103 - 215.106 
and 215.108 - 215.119 are proposed to delete language 
contained in statute, correct referenced citations, replace ter-
minology with defined terms, revise existing terminology for 
consistency with other department rules and current department 
practice. An amendment to §215.105 clarifies that the provisions 
of that section apply only to purchases and transfers involving 
physical relocation. Amendments to §215.112 are proposed 
to clarify that the provisions of that section are limited only to 
motor home shows that require department approval. Additional 
amendments are proposed throughout Subchapter D to replace 
"division" with "department" for clarification and consistency with 
current department practice. The department also proposes 
amendments throughout Subchapter D to subdivide and re-
structure the rules for formatting and improved readability. The 
department has further determined that §215.107 duplicates 
language contained in statute and therefore, proposes to repeal 
that section. 

Amendments to Subchapter E, §§215.131 - 215.133, 215.135, 
215.137 - 215.141 and 215.144 - 215.159 are proposed to 
replace terminology with defined terms, delete definitions al-
ready defined by statute or to add clarifying language to existing 
definitions, revise existing terminology for consistency with 
other department rules, correct referenced citations, and to 
delete language contained in statute. An additional amendment 
to §215.132 is proposed to add and define the term "VIN." An 
additional amendment to §215.133 includes the acceptance 
of concealed handgun license for identification purposes. An 
amendment to §215.135 specifies that a dealer may not com-
mence business at any location until the department issues a 

license authorizing that location. Amendments were made to 
§215.137 to change the title to "Surety Bond" for consistency 
with statute and to clarify requirements. Additional amendments 
to §215.139 subdivide the rule for improved readability and 
replace existing textual language with graphics under amended 
subsections (c), (e) and (f)(1). Additional amendments are pro-
posed throughout §215.140 to clarify that different requirements 
apply to retail dealers and wholesale motor vehicle dealers. An 
additional amendment to §215.144 is proposed to clarify that 
license holders are not required to maintain copies of motor 
vehicle titles submitted electronically. Additional amendments 
to §215.145 clarify the requirements for dealer status changes. 
An additional amendment was made to §215.147 to include 
acceptance of concealed handgun license for identification. Ad-
ditional amendments are proposed to renumber the appendices 
under §215.153, consistent with the proposed amendments 
renumbering that section. The department further proposes 
to repeal §§215.136, 215.142 and 215.143 because those 
sections are adequately addressed by statute and therefore, 
are no longer necessary. 

An amendment to Subchapter F is proposed to rename the title 
of that subchapter for consistency with statutorily defined terms. 
Additional amendments are proposed throughout §§215.171 
and 215.173 - 215.181 to delete definitions already defined 
by statute or to add clarifying language to existing definitions, 
revise existing terminology for consistency with other depart-
ment rules, correct referenced citations, and to delete language 
contained in statute. Additional amendments are proposed 
throughout Subchapter F to renumber and subdivide certain 
sections for improved readability. Because the department pro-
poses to delete the definitions under §215.172, the reasons for 
adopting that section no longer exist. Therefore, the department 
proposes to repeal §215.172. 

Amendments to Subchapter G, §§215.201 - 215.210 are pro-
posed to replace terminology with defined terms, revise existing 
terminology for consistency with other department rules, correct 
the referenced citations, and to delete language that is already 
contained in statute. In addition, the department proposes an 
amendment to §215.201 to rename the title of that section for 
consistency with other department rules. 

Amendments to Subchapter H, §§215.241 - 215.261 and 
215.263 - 215.271 are proposed to revise existing terminology 
for consistency with other department rules. Additional amend-
ments are proposed to replace terminology with defined terms 
and to correct referenced citations. The department also pro-
poses to amend §215.241 to replace "Board" with "department" 
for consistency with current department practice, and to replace 
"code" with "Occupations Code, Chapter 2301" for clarification. 
Amendments to §215.244 are proposed to add and define the 
terms "limited rebate," "new motor vehicle" and "savings claim 
or discount." Amendments are proposed to §215.248 to include 
internet and online advertisements. An amendment to §215.249 
provides that the suggested retail price (SRP) shall include all 
costs and charges for the motor vehicle advertised as shown on 
the Monroney sticker. Additional amendments to §215.250 are 
proposed to incorporate the provisions under existing §215.262 
relating to savings claims and discount offers with §215.250 
because those provisions are more appropriately located under 
that section. The department further proposes to amend graph-
ics under proposed subsections (h) - (j) of §215.250. Because 
the department determined that the savings claims and discount 
offer provisions under §215.262 are more appropriately located 
under §215.250, the department proposes to repeal §215.262. 
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In addition, amendments to §215.253 are proposed to add ad-
ditional clarifying language regarding allowable use of trade-in 
amounts in advertisements. 

Amendments to Subchapter I, §§215.301 - 215.303, 215.305 -
215.308, 215.310, 215.311 and 215.314 - 215.317 are proposed 
to replace terminology with defined terms and to correct refer-
enced citations for consistency. Additional amendments are pro-
posed throughout that subchapter to replace "matter" with "con-
tested case" and "Board" with "department." An amendment to 
§215.307 is proposed to establish a license holder's last known 
address for purposes of giving notice as the "mailing address 
provided to the department when the license holder applies or 
renews its license." An additional amendment to §215.314 is pro-
posed to authorize the director of the division to issue a cease 
and desist order prior to the commencement of a proceeding by 
the State Office of Administrative Hearings (SOAH). The cease 
and desist order may be issued without notice and opportunity for 
hearing if the provisions under Occupations Code, §2301.802(b) 
are met. An Administrative Law Judge shall hold a hearing to de-
termine whether the interlocutory cease and desist order should 
remain in effect during the pendency of the proceeding. Addi-
tional amendments to §215.317 are proposed to clarify that a 
motion for rehearing and a reply to a motion for rehearing of an 
order issued by the board delegate must be decided by the board 
delegate. The department has also determined that §§215.309, 
215.312 and 215.313 duplicate language contained in statute 
and that those sections should be repealed. 

Amendments to Subchapter J, §§215.500 - 215.503 are pro-
posed to replace terminology with statutorily defined terms and 
to correct referenced citations. Additional amendments to sub-
divide certain sections of that subchapter are proposed for im-
proved formatting. An amendment to §215.500 is proposed to 
clarify that an administrative sanction may include denial of an 
application for a license. An additional amendment to that sec-
tion establishes the last known address of a license holder for 
purposes of giving notice as the "mailing address provided to 
the department when the license holder applies or renews its 
license." An amendment to §215.503 provides that the depart-
ment will not refund a fee to a person that is subject to an unpaid 
civil penalty imposed by a final order. 

Additional nonsubstantive amendments are proposed through-
out Chapter 215 to correct punctuation, grammar, and capital-
ization. 

The department also proposes new §215.160, Duty to Identify 
Motor Vehicles Offered for Sale as Rebuilt, which outlines the 
requirements for sale of a repaired, rebuilt or reconstructed ve-
hicle. 

FISCAL NOTE 

Linda M. Flores, Chief Financial Officer, has determined that for 
each of the first five years the amendments, new section, and 
repeals as proposed are in effect, there will be no fiscal implica-
tions for state or local governments as a result of enforcing or 
administering the amendments and repeals. 

David D. Duncan, General Counsel, has certified that there will 
be no significant impact on local economies or overall employ-
ment as a result of enforcing or administering the amendments, 
new section, and repeals. 

PUBLIC BENEFIT AND COST 

Mr. Duncan has also determined that for each year of the first five 
years the amendments, new section, and repeals are in effect, 

the public benefit anticipated as a result of enforcing or adminis-
tering the amendments, new section, and repeals will be simplifi-
cation, clarification and streamlining of the agency's rules. There 
are no anticipated economic costs for persons required to com-
ply with the amendments, new section, and repeals as proposed. 
There will be no adverse economic effect on small businesses 
or micro-businesses. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that this proposal affects no pri-
vate real property interests and that this proposal does not re-
strict or limit an owner's right to property that would otherwise 
exist in the absence of government action, and so does not con-
stitute a taking or require a takings impact assessment under the 
Government Code, §2007.043. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments, new section, 
and repeals may be submitted to David D. Duncan, General 
Counsel, Texas Department of Motor Vehicles, 4000 Jack-
son Avenue, Building 1, Austin, Texas 78731 or by email to 
rules@txdmv.gov. The deadline for receipt of comments is 5:00 
p.m. on March 28, 2016. 

SUBCHAPTER A. GENERAL PROVISIONS 
43 TAC §215.1, §215.2 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.1. Purpose and Scope [Scope and Purpose]. 
Occupations Code, Chapter 2301[,] and Transportation Code, Chapters 
503 and 1000 - 1005 [1000 through 1005,] require the Texas Depart-
ment of Motor Vehicles to license and regulate motor vehicle dealers, 
manufacturers, distributors, converters, representatives, vehicle lessors 
and vehicle lease facilitators, in order to ensure a sound system of dis-
tributing and selling motor vehicles;[,] provide for compliance with 
manufacturers' warranties; and to [manufacturer's warranties,] prevent 
fraud, unfair practices, discrimination, impositions, and other abuses 
of the people of this state in connection with the distribution and sale 
of motor vehicles. This [The sections under this] chapter prescribes 
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[prescribe] the policies and procedures for the regulation of the mo-
tor vehicle industry. [regulating motor vehicle dealers, manufacturers, 
distributors, converters, representatives, lessors and lease facilitators, 
by regulating licensing, warranty performance obligations, advertising, 
enforcement, and providing for adjudicative proceedings.] 

§215.2. Definitions; Conformity with Statutory Requirements. 

(a) The definitions contained in Occupations Code, Chapter 
2301[,] and Transportation Code, Chapters 503 and 1000 - 1005 [1000 
through 1005] govern this chapter. [All matters of practice and proce-
dure set forth in the Codes shall govern and these rules shall be con-
strued to conform with the Codes in every relevant particular, it being 
the intent of these rules only to supplement the Codes and to provide 
procedures to be followed in instances not specifically governed by the 
Codes.] In the event of a conflict, the definition or procedure refer-
enced in Occupations Code, Chapter 2301 controls. [shall control.] 

(b) The following words and terms, when used in this chapter, 
shall have the following meanings, unless the context clearly indicates 
otherwise. 

(1) ALJ--An Administrative Law Judge of the State Office 
of Administrative Hearings. 

[(2) Appropriate department office--The office of the de-
partment that is designated by notice or publication for receipt of a 
specific filing.] 

(2) [(3)] Board--The Board of the Texas Department of 
Motor Vehicles, including any personnel to whom the board [Board] 
delegates any duty assigned. 

[(4) Chapter 503--Transportation Code, Chapter 503.] 

[(5) Chapter 1000 through 1005--Transportation Code, 
Chapter 1000 through 1005.] 

[(6) Code--Occupations Code, Chapter 2301.] 

[(7) Codes--Occupations Code, Chapter 2301, and Trans-
portation Code, Chapters 503 and 1000 through 1005.] 

[(8) Department--The Texas Department of Motor Vehi-
cles.] 

(3) [(9)] Director--The director of the department 
[division] that regulates the distribution and sale of motor vehicles, 
including[. For purposes of this chapter, the definition of "director" 
also includes] any personnel to whom the director delegates any duty 
assigned under this chapter. 

[(10) Division--The division that regulates the distribution 
and sale of motor vehicles.] 

(4) [(11)] Executive director--The executive director of the 
Texas Department of Motor Vehicles. 

(5) [(12)] Final order authority--The person(s) with au-
thority under Occupations Code, Chapter 2301; Transportation Code, 
Chapters 503 and 1000 - 1005; or board [the Codes or Board] rules to 
issue a final order. 

(6) GDN--General distinguishing number. 

(7) [(13)] Governmental agency--All other state and local 
governmental agencies and all agencies of the United States govern-
ment, whether executive, legislative, or judicial. 

[(14) Hearings examiner--A person employed by the de-
partment to preside over hearings under Occupations Code, Chapter 
2301.] 

(8) [(15)] Hearing officer--An ALJ, [or] a hearings exam-
iner [under this chapter], or any other person designated, employed, 
or appointed by the department[, or employed or appointed,] to hold 
hearings, administer oaths, receive pleadings and evidence, issue sub-
poenas to compel the attendance of witnesses, compel the production 
of papers and documents, issue interlocutory orders and temporary in-
junctions, make findings of fact and conclusions of law, issue proposals 
for decision, and recommend or issue final orders. 

[(16) License purveyor--Any person who for a fee, com-
mission, or other valuable consideration, other than a certified public 
accountant or a duly licensed attorney at law, assists an applicant in the 
preparation of a license application or represents an applicant during 
the review of the license application.] 

(9) [(17)] Motion for rehearing authority--The person(s) 
with authority under Occupations Code, Chapter 2301; Transportation 
Code, Chapters 503 and 1000 - 1005; or board [the Codes or Board] 
rules to decide a motion for rehearing. 

[(18) Party in interest--A party against whom a binding de-
termination cannot be had in a proceeding before the department with-
out having been afforded notice and opportunity for hearing.] 

(10) New motor vehicle--As defined by Occupations Code, 
§2301.002(24). The term does not include a motor vehicle that is a 
salvage motor vehicle or a non-repairable motor vehicle. 

(11) [(19)] SOAH--The State Office of Administrative 
Hearings. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600666 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 
43 TAC §§215.3 - 215.6 
STATUTORY AUTHORITY 

The repeals are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
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♦ ♦ ♦ 

and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.3. Duties and Powers of Board. 
§215.4. Formal Opinions. 
§215.5. Informal Opinions. 
§215.6. Exempted Actions. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600665 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

SUBCHAPTER B. ADJUDICATIVE PRACTICE 
AND PROCEDURE 
43 TAC §§215.21 - 215.24, 215.27, 215.29, 215.30, 215.32, 
215.34 - 215.49, 215.55, 215.56, 215.58 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.21. Purpose and Scope [Objective]. 
(a) The purpose [objective] of this subchapter [these rules] is 

to ensure [fair, just, and impartial] adjudication of the rights of parties 

in [all] matters within the jurisdiction of Occupations Code, Chapter 
2301 and Transportation Code, Chapters 503 and 1000 - 1005; and to 
ensure effective administration of Occupations Code, Chapter 2301 and 
Transportation Code, Chapters 503 and 1000 - 1005 by the department, 
in accordance with Government Code, Chapter 2001 and Occupations 
Code, §2301.001 and §2301.152. [the Codes, and to ensure fair, just, 
and effective administration of the Codes in accordance with the intent 
of the legislature as declared in Occupations Code, §2301.001, and 
Occupations Code, §2301.152.] 

(b) Practice and procedure in contested cases [filed on or after 
September 1, 2007, and] heard by SOAH are addressed in: 

(1) 1 TAC Chapter 155; 

(2) [(1)] Subchapter I of this chapter (relating to Practice 
and Procedure for Hearings Conducted by the State Office of Admin-
istrative Hearings); and 

(3) [(2)] this subchapter, where not in conflict with SOAH 
rules. 

(c) This subchapter applies to contested cases filed under Oc-
cupations Code, Chapter 2301 or Transportation Code, Chapter 503; 
and [shall apply] to complaints filed on or after January 1, 2014, under 
Occupations Code, §2301.204 or §§2301.601 - 2301.613, to the extent 
they do not conflict with state law, rule, or court order. [Subchapter 
M, §§2301.601-2301.613 (the Lemon Law) or Occupations Code, 
§2301.204 (warranty performance).] 

§215.22. Prohibited [Disclosures and] Communications. 
(a) No party [in interest], attorney of record, or authorized rep-

resentative in any contested case [proceeding] shall make, [submit,] di-
rectly or indirectly, any ex parte communication, in violation of Gov-
ernment Code, §2001.061, concerning the merits of the contested case 
[such proceeding] to the board or hearing officer [Board, or any depart-
ment employee who is] assigned to render a decision or make findings 
of fact and conclusions of law in a contested case. 

(b) Violations of this section shall be promptly reported to the 
hearing officer and the general counsel of the department. The general 
counsel shall ensure that a copy or summary of the ex parte communi-
cation is included with the record of the contested case and that a copy 
is forwarded to all parties or their authorized representatives. The gen-
eral counsel may take any other appropriate action otherwise provided 
by law. [and a copy or summary thereof shall be filed with the record of 
such proceeding and a copy forwarded to all parties of record, and/or 
any other appropriate action otherwise provided by law.] 

§215.23. Appearances. 
(a) General. Any party to a contested case may appear in per-

son or by an authorized representative. An authorized representative 
may be required to show authority to represent a party. [proceeding be-
fore the Board may appear to represent, prosecute, or defend any rights 
or interests, either in person, by an attorney, or by any other authorized 
representative. Any individual may appear pro se; and any member of 
a partnership which is a party to a proceeding or any bona fide officer 
of a corporation or association may appear for the partnership, corpo-
ration, or association. An authorized full time employee may enter an 
appearance for his employer.] 

[(b) Agreements of representation. The Board may require 
agreements between a party in interest and an attorney or other autho-
rized representative concerning any pending proceeding to be in writ-
ing, signed by the party in interest, and filed as a part of the record of 
the proceeding.] 

[(c) Lead counsel. The attorney or other authorized represen-
tative of a party in interest shall be considered that party's lead counsel 
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in any proceeding and, if present, shall have control in the management 
of the cause pending before the Board.] 

(b) [(d)] Intervention. Any public official or other person hav-
ing an interest in a contested case [proceeding] may, upon request to the 
hearing officer, [Board,] be permitted to intervene [and present any rel-
evant and proper evidence, data, or argument bearing upon the issues 
involved in the particular proceeding]. Any person desiring to inter-
vene in a contested case [proceeding] may be required to disclose that 
person's [his] interest in the contested case [proceeding] before permis-
sion to appear will be granted. 

[(e) Limitation on appearances. The Board may limit or 
exclude entirely an attempt by persons to appear in a proceeding when 
such appearance would be irrelevant or would unduly broaden the 
scope of the proceeding.] 

§215.24. Petitions. 
(a) Petitions [for relief under the Codes or complaints filed al-

leging violations of the Codes other than those specifically provided 
for in these rules] shall be in writing and shall:[, shall] 

(1) state [clearly and concisely] the petitioner's [grounds 
of] interest in the subject matter, the facts relied upon, and the relief 
sought; and[, and shall] 

(2) cite the specific code provision(s) or other appropriate 
law. [by appropriate reference the article of the Codes or other law 
relied upon for relief and, where applicable, the proceeding to which 
the petition refers.] 

(b) The original of each petition, pleading, motion, brief, or 
other document permitted or required to be filed with the department 
in a contested case shall be signed by the party or the party's authorized 
representative. 

(c) All pleadings filed in a contested case shall be printed or 
typed on 8-1/2 inch by 11 inch paper in no smaller than 11 point type 
with margins of at least one inch at the top, bottom, and each side. Each 
page shall be numbered at the bottom. All text, except block quotations 
and footnotes, shall be double spaced. 

§215.27. Complaints. 
(a) Complaints [All complaints] alleging violations of 

Occupations Code, Chapter 2301 or Transportation Code, Chapters 
503 and 1000 - 1005 [the Codes] shall be in writing, addressed to 
the department, [appropriate department office] and signed by the 
complainant. Complaint forms will be supplied [and assistance may 
be afforded] by the department for the purpose of filing complaints. 

(b) A complaint shall contain the name and address of the com-
plainant, the name and address of the party against whom the complaint 
is made, and a brief statement of the facts forming the basis of the com-
plaint. 

(c) If requested by the department, complaints shall be under 
oath. Before[, and before] initiating an investigation or other proceed-
ing to determine the merits of the complaint, the department may re-
quire from the complainant [such] additional information [as may be] 
necessary to evaluate the merits of the complaint. 

§215.29. Computing Time. 
Any [In computing any] period of time prescribed or allowed by this 
chapter, by order of the board, [Board,] or by any applicable statute 
shall be computed in accordance with Government Code, §311.014.[, 
the date of the act or event after which the designated period of time 
begins to run is not to be included; but the last day of the period so 
computed is to be included unless it be a Saturday, Sunday, or legal 
holiday in which event the period runs until the end of the next day 
which is not a Saturday, Sunday, or legal holiday.] 

§215.30. Filing of Documents. 
(a) Each [Every] document required or permitted to be filed 

with the department under [related to] this chapter shall be delivered: 

(1) [filed] in person;[,] 

(2) by first-class mail to the address of the [appropriate] 
department; [office,] or 

(3) by electronic document transfer to [at] a destination 
designated by the department. [for receipt of those documents.] 

[(b) Except as provided in subsection (e) of this section, deliv-
ery by mail shall be complete upon deposit of the document, enclosed 
in a postpaid, properly addressed wrapper, in a post office or official 
depository under the care and custody of the United States Postal Ser-
vice.] 

(b) [(c)] [Except as provided in subsection (e) of this section, 
delivery by mail as specified in subsection (b) of this section shall be 
timely if the document is deposited on or before the specified date and 
received by the appropriate department office not later than the fifth 
business day after the date of deposit.] Delivery by electronic docu-
ment transfer is considered [shall be] timely if the document is received 
by 5:00 p.m. Central Standard Time (CST). [5 p.m. (Central Standard 
Time).] Delivery by electronic document transfer after 5:00 p.m. CST 
[5 p.m. (Central Standard Time)] shall be deemed received on the fol-
lowing day. 

(c) [(d)] [Such document may be delivered by a party to a mat-
ter, an attorney of record, or by any other person competent to testify.] 
A certificate by the party or party's authorized representative [an attor-
ney of record or the affidavit of any person competent to testify,] show-
ing timely delivery of a document in a manner described in this section 
shall be prima facie evidence [of the fact] of timely delivery. Nothing[, 
although nothing] herein shall preclude the department or any party 
from offering proof that the [subject] document was not timely deliv-
ered. 

(d) [(e)] To be timely filed, a [the] document must be received 
by the department within [in the appropriate department office by] the 
time specified by statute, rule, or department order. A document [filing] 
received after the specified time, notwithstanding the date of mailing or 
other means of delivery, shall be deemed untimely. [not timely filed.] 

§215.32. Extension [Enlargement] of Time. 
(a) Except as provided by subsection (b) of this section, when 

[When by these rules or by a notice given thereunder or by order of 
the Board or the hearing officer having jurisdiction, as the case may 
be,] an act is required or allowed to be done at or within a specified 
time in accordance with this chapter, the board[, except as provided in 
subsection (b) of this section, the Board] or the hearing officer, with 
good cause shown, may: [for cause shown may, at any time in the 
Board's or the hearing officer's discretion:] 

(1) [with or without motion or notice,] order the specific 
period extended if the extension is requested [period enlarged if appli-
cation therefore is made] before the expiration of the period previously 
specified; [originally prescribed or as extended by a previous order;] or 

(2) [upon motion] permit the act to be done after the expi-
ration of the specified period, provided [where] good cause is shown 
for the failure to act. 

(b) Notwithstanding [anything contained in] subsection (a) of 
this section, the board or [neither the Board nor a] hearing officer may 
not extend [enlarge] the time for filing a document when a [where, 
by] statute or rule specifies the time period by which a document[, the 
document, to be timely filed,] must be received by the department. [in 
the appropriate department office by a specified time. The requirements 
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of such statute or rule shall govern the filing of that document. Any 
such document received after the specified time, notwithstanding the 
date of mailing or other means of delivery, shall be deemed not timely 
filed.] 

§215.34. Notice of Hearing in Contested Cases [Adjudicative Pro-
ceedings]. 

(a) In a contested case, each party is entitled to a hearing, in 
accordance with Government Code, §2001.051. 

[(a) In any adjudicative proceeding under the Codes, the notice 
of hearing shall state:] 

[(1) the name of the party or parties in interest;] 

[(2) the time and place of the hearing;] 

[(3) the docket number assigned to the hearing;] 

[(4) any special rules deemed appropriate for such hearing; 
and] 

[(5) a clear and concise factual statement sufficient to iden-
tify with reasonable definiteness the matters at issue. This can be sat-
isfied by attaching and incorporating by reference the complaint or 
amended complaint.] 

(b) A notice of hearing in a contested case shall comply with 
the requirements of Government Code, §2001.052(a) and [Notice of 
hearing] shall be served upon the parties [in interest either] in person 
or by certified mail, return receipt requested to the last known address 
of the parties or their authorized representatives, in accordance with 
Occupations Code, §2301.705.[, addressed to the parties in interest or 
their agents for service of process.] 

(c) The last known address of a license holder is the mailing 
address provided to the department when the license holder applies for 
or renews its license. 

(d) A notice of hearing in a contested case may be amended in 
accordance with Government Code, §2001.052(b). 

[(c) Notice of hearing shall be presumed to have been received 
by a person if notice of the hearing was mailed by certified mail, return 
receipt requested, to the last known address of any person known to 
have legal rights, duties, or privileges that could be determined at the 
hearing.] 

[(d) Notice of hearing may be amended at the hearing or at any 
time prior thereto.] 

§215.35. Reply. 
(a) Within 20 days after service of a notice of hearing in a con-

tested case[,] or within 10 days after service of an amended notice of 
hearing, a [responding] party may file a reply [in which the matters at 
issue are specifically admitted, denied, or otherwise explained]. 

(b) [(1)] A reply shall include [Form and filing of replies. All 
replies shall include a reference to] the docket number of the contested 
case [hearing] and shall be filed [sworn to] by the party or party's au-
thorized representative. The original [responding party or the attorney 
of record. The original of the] reply shall be filed with the department 
and a [appropriate department office, and one] copy shall be served on 
any [upon] other parties to the contested case. [proceeding, if any.] 

(c) [(2)] A party may file an amended reply prior to the con-
tested case hearing. In any contested case when [Amendment. A re-
sponding party may amend his reply at any time prior to the hearing, 
and in any case where] the notice of hearing has been amended at the 
contested case hearing, a party, at the discretion of the hearing officer, 
shall have [hearing, a responding party shall be given] an opportunity 
to file an amended reply [amend his reply]. 

(d) [(3)] [Extension of time.] Upon the motion of a 
[responding] party, with good cause shown, the department may 
extend the time to file a reply. [within which the reply may be filed.] 

(e) [(4)] [Default.] All allegations shall be deemed admitted 
by any party not appearing [who does not appear] at the contested case 
hearing on the merits. 

§215.36. Hearings To Be Public. 
Hearings in contested cases [adjudicative proceedings] shall be open to 
the public. 

§215.37. Recording and Transcriptions of Hearing Cost. 
(a) Except as provided by [in] Subchapter G of this chapter 

(relating to Warranty Performance Obligations), hearings in contested 
cases will be transcribed by a court reporter or recorded by the hearing 
officer. [at the discretion of the hearing officer. Any request regarding 
recording or transcription must be made to the hearing officer at least 
two days prior to the hearing.] 

(b) In a contested case [those contested cases] in which the 
hearing is transcribed by a court reporter, the costs of transcribing the 
hearing and for the preparation of an original transcript of the record for 
the department shall be assessed to the requesting party in the contested 
case, [equally among all parties to the proceeding,] unless otherwise 
directed. 

(c) Copies of recordings or transcriptions of a contested case 
hearing will be provided to any party upon written request and upon 
payment for the cost of the recordings or transcriptions. 

(d) In the event a final decision in a contested case is appealed 
and the department is required to transmit to the court the original or 
a certified copy of the record, or any part thereof, the appealing party 
shall, unless waived by the department, pay the costs of preparation of 
the record that is required to be transmitted to the court. 

§215.38. Consolidation of Proceedings [Joint Record]. 
No contested case proceedings including [No adjudicative proceedings 
embracing] two or more complaints or petitions shall be jointly heard 
[on a joint record] without the consent of all parties, [in interest] unless 
the hearing officer finds [shall find, prior to the consolidation of the 
proceedings,] that justice and efficiency are better served by the con-
solidation. 

§215.39. Waiver of Hearing. 
After [Subsequent to] the issuance of a notice of hearing in a contested 
case, and in accordance with the deadlines prescribed by [as provided 
in] §215.35 of this title [subchapter] (relating to Reply), a party may 
waive a [responding party may waive such] hearing and consent to the 
entry of an agreed order. Agreed orders proposed by the parties remain 
subject to the approval of the final order authority. 

§215.40. Continuance [Postponement] of Hearing. 
After a contested case has been called on the date assigned for hearing 
[in a proceeding,] pursuant to notice, a continuance of the contested 
case hearing [postponement of the case] will be granted only upon a 
showing of good cause. A motion for continuance of a contested case 
[in exceptional circumstances. All motions for postponement of a] 
hearing shall be filed and served on all parties at least five days before 
the hearing date, except when good cause is shown to consider a mo-
tion for continuance filed after the deadline. [sufficiently in advance 
of the date of hearing to permit notice to all parties if postponement 
should be granted.] 

§215.41. Presiding Officials. 
(a) Hearing officer. [A hearing officer of a contested case shall 

be assigned in accordance with applicable law, including Occupations 
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Code, §2301.704.] The term "hearing officer" as used in this section 
includes the board [Board] when presiding over a hearing. 

(b) [(1)] Powers and duties. A hearing officer shall conduct 
fair hearings and shall [Hearing officers shall have the duty to conduct 
fair and impartial hearings, and the power to] take all necessary action 
to administer [avoid delay in] the disposition of contested cases. A 
hearing officer's powers include, but are not limited to the authority 
to: [proceedings and to maintain order. Hearing officers shall have all 
powers necessary to these ends, including the authority to] 

(1) administer oaths; [to] 

(2) examine witnesses; [to] 

(3) rule upon the admissibility of evidence; [to] 

(4) rule upon motions; and [to] 

(5) regulate the course of the contested case hearing and the 
conduct of the parties and their authorized representatives. [counsel.] 

(c) Recusal. 

(1) [(2)] [Disqualification.] If the [a] hearing officer deter-
mines that he or she [the hearing officer] should be recused from a par-
ticular contested case hearing, the hearing officer shall withdraw from 
the contested case [proceeding] by giving notice on the record and by 
notifying the chief hearing officer. [appropriate department office of 
the withdrawal.] 

(2) A [Whenever a party deems the hearing officer to be 
disqualified to preside in a particular hearing, the] party may file a mo-
tion to recuse [disqualify and remove] the hearing officer. The motion 
to recuse [disqualify and remove] shall be supported by an affidavit 
[affidavits] setting forth the alleged grounds for disqualification. A 
copy of the motion shall be served on the hearing officer who shall 
have 10 days [within which] to reply, and a copy shall be served on all 
parties or their authorized representatives. 

(3) If the hearing officer contests the alleged grounds for 
disqualification, the chief hearing officer [department] shall promptly 
determine the validity of the grounds alleged and render a decision.[, 
such decision being determinative of the issue.] 

(d) [(3)] Substitution of hearing officer. If the hearing offi-
cer is disqualified, dies, becomes disabled, or withdraws during any 
contested case proceeding, the chief hearing officer [department] may 
appoint another hearing officer to preside over the remainder of the 
contested case proceeding. [who may perform any function remaining 
to be performed without the necessity of repeating any proceedings in 
the case.] 

§215.42. Conduct of Hearing. 
Each party in a contested case [interest] shall have the right to [in an 
adjudicative hearing to due] notice, cross examination, presentation 
of evidence, objection, motion, argument, and all other rights essen-
tial to a fair contested case hearing. Except as provided by this chap-
ter [Procedures in such hearings, except where otherwise provided by 
these rules] or in the notice of hearing, [shall be insofar as reasonably 
practicable in accordance with] the Texas Rules of Civil Procedure, as 
applied to non-jury civil cases, shall be applicable to hearings in con-
tested cases, as far as reasonably practical. [applicable in district and 
county courts in civil actions heard before the court without a jury.] 

§215.43. Conduct and Decorum. 
(a) All parties, witnesses, counsel, and authorized represen-

tatives shall conduct themselves in all contested case hearings with 
proper dignity, courtesy, and respect for the board, the hearing offi-
cer, and other parties. [Every party, witness, attorney, or other repre-
sentative shall comport himself in all proceedings with proper dignity, 

courtesy, and respect for the Board, the hearing officer, and all other 
parties. Disorderly conduct will not be tolerated. Attorneys and other 
representatives of parties shall observe and practice the standards of 
ethical behavior prescribed for attorneys at law by the Texas Disci-
plinary Rules of Professional Conduct and the Texas Lawyer's Creed. 
No party to a pending case, and no representative or witness of such 
a party, shall discuss the merits of such case with the hearing officer 
outside of the presence of all other parties, or their representatives.] 

(b) Upon violation of this section, any party, witness, attorney, 
or authorized [other] representative may be: 

(1) excluded from the contested case [any] hearing for such 
period and upon such conditions as are just; or [may be] 

(2) subject to [such] other just, reasonable, and lawful dis-
ciplinary action as the board, hearing officer, or department may order. 
[prescribe.] 

§215.44. Evidence. 

(a) General. The Texas Rules of Evidence shall apply in all 
contested cases, in accordance with Government Code, Chapter 2001. 
[be applied in all adjudicative hearings to the end that needful and 
proper evidence shall be conveniently, inexpensively, and speedily ad-
duced while preserving the rights of the parties to the proceeding.] 

[(b) Admissibility. All relevant, material, and reliable evi-
dence shall be admitted. Irrelevant, immaterial, unreliable, and unduly 
repetitious or cumulative evidence shall be excluded. Immaterial or ir-
relevant parts of an otherwise admissible document shall be segregated 
and excluded so far as practicable.] 

[(c) Official records. An official document or record, or an 
entry therein, when admissible for any purpose, may be evidenced by 
an official publication thereof or by a copy attested by the officer having 
legal custody of the record, or by the officer's deputy, and accompanied 
by a certificate to such effect. This section does not prevent and is not 
intended to prevent proof of any official record, the absence thereof 
or official notice thereof by any method authorized by any applicable 
statute or any rules of evidence in district and county courts.] 

[(d) Entries in the regular course of business. Any writing or 
record, whether in the form of an entry in a book or otherwise, made as 
a memorandum or record of any act, transaction, occurrence, or event, 
will be admissible as evidence thereof if it appears that it was made 
in the regular course of business. This section does not prevent and is 
not intended to prevent proof of any business writing or record by any 
method authorized by any applicable statute or any rules of evidence 
in district and county courts.] 

(b) [(e)] Documents in department files. The hearing officer 
may take judicial notice of documents [Documents] or information in 
the department's files, in accordance with [licensing files may be of-
ficially noticed and may be admitted and considered by the hearing 
officer, as described in] Government Code, Chapter 2001. 

[(f) Abstracts of documents. When documents are numerous, 
the hearing officer may refuse to receive in evidence more than a lim-
ited number of said documents which are typical and representative, but 
may require the abstraction of the relevant information from the doc-
uments and the presentation of the abstract in the form of an exhibit; 
provided, however, that before admitting such abstract the hearing offi-
cer shall afford all parties in interest the right to examine the documents 
from which the abstract was made.] 

(c) [(g)] Exhibits. Exhibits shall be limited to facts with 
respect to the relevant and material issues involved in a particular 
contested case. Documentary exhibits [proceeding. Exhibits of 
documentary character] shall not unduly encumber the record. Where 
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practical, [of the proceeding. Where practicable,] the sheets of each 
exhibit shall not be more than 8-1/2 [8 1/2] inches by 11 inches in 
size, and shall be numbered and labeled. The original and one copy 
of each exhibit offered shall be tendered to the reporter or hearing 
officer for identification, and a copy shall be furnished to each party 
[in interest]. In the event an offered exhibit has been excluded after 
objection and [identified, objected to, and excluded, the hearing officer 
shall determine whether] the party offering the exhibit withdraws the 
offer, the hearing officer shall [and if so,] return the exhibit. If the 
excluded exhibit is not withdrawn, it shall be given an exhibit number 
for identification and be included in the record only for the purpose of 
preserving the exception together with the hearing officer's ruling. 

§215.45. Stipulation of Evidence. 

Evidence may be stipulated by agreement of all parties [in interest]. 

§215.46. Objections and Exceptions. 

Formal exceptions [exception] to the ruling of the hearing officer is 
not necessary. [It is sufficient that the party in interest at the time the 
ruling is made, or sought, make known to the hearing officer the action 
desired.] 

§215.47. Motions. 

(a) Each [Every] motion in a contested case [relating to a pend-
ing proceeding shall], unless made during a contested case hearing, 
shall be in writing and shall state: [hearing, be written, and shall set 
forth] 

(1) the relief sought; and 

(2) the specific reasons and grounds. 

(b) If the motion is based upon matters which do not appear of 
record, the motion [it] must be supported by affidavit. 

(c) Any motion not made during a contested case hearing shall 
be filed with the hearing officer and a copy shall be served on all parties 
or their authorized representatives. 

§215.48. Briefs. 

The hearing officer may direct that the parties file briefs [Briefs may be 
filed] in any pending contested case. [adjudicative proceeding at such 
time as may be specified by the hearing officer.] 

§215.49. Service of Pleading, Petitions, Briefs, and Other Docu-
ments [the Like]. 

(a) A copy of each [every] document filed in any contested 
case [adjudicative proceeding, after appearances have been entered,] 
shall be served upon all parties or their authorized representa-
tives [other parties in interest or their lead counsel,] and upon the 
[appropriate] department [office] by sending a copy properly addressed 
to each party by: [first class United States mail, postage prepaid, 
by actual delivery, or by electronic document transfer to a facsimile 
number, e-mail address, or website designated for the receipt of those 
filings. A certificate of such fact shall accompany the document.] 

(1) first-class mail; 

(2) hand delivery; 

(3) facsimile; or 

(4) email. 

(b) A copy of each document may be served upon the depart-
ment by electronic document transfer at a destination designated by the 
department. 

(c) A certificate of service shall accompany each document. 

§215.55. Final Decision. 

(a) The board [Board] has final order authority in a contested 
case initiated by a complaint filed before January 1, 2014, under Oc-
cupations Code, §2301.204 or §§2301.601 - 2301.613[, initiated by a 
complaint filed before January 1, 2014]. 

(b) The hearings examiner has final order authority in a 
contested case filed on or after January 1, 2014, under Occupations 
Code, §2301.204 or §§2301.601 - 2301.613[, filed on or after January 
1, 2014]. 

(c) Except as provided by subsections (a) and (b) of this sec-
tion, the board [Board] has final order authority in a contested case filed 
under Occupations Code, Chapter 2301 or under Transportation Code, 
Chapter 503. 

(d) An order shall be deemed final and binding on all parties 
and all administrative remedies are deemed to be exhausted as of the 
effective date, unless a motion for rehearing is filed with the appropriate 
[motion for rehearing] authority as provided by law. 

§215.56. Submission of Amicus Briefs. 

(a) Any interested person may submit [wishing to file] an am-
icus brief for consideration in a contested case and should file the brief 
no later than the deadline for filing exceptions. 

(b) A party may submit [file] one written response to the 
amicus brief [brief filed by the amicus curiae] no later than the deadline 
for filing replies to exceptions. 

(c) Any amicus brief, or response to that brief, not filed within 
the deadlines prescribed by subsection (b) of this section [such time] 
will not be considered, unless good cause is [may be] shown why the 
[this] deadline should be waived or extended. 

§215.58. Delegation of Final Order Authority. 

(a) In accordance with [Pursuant to] Occupations Code, 
§2301.154(c), except as provided by [in] subsection (b) of this section, 
the director [of the department division that regulates the distribution 
and sale of motor vehicles] is authorized to issue, where there has 
not been a decision on the merits, a final order in a contested case, 
including, but not limited to a contested case resolved: [final orders in 
cases without a decision on the merits resolved in the following ways:] 

(1) by settlement; 

(2) by agreed order; 

(3) by withdrawal of the complaint; 

(4) by withdrawal of a protest; 

(5) by dismissal for want of prosecution; 

(6) by dismissal for want of jurisdiction; 

(7) by summary judgment or summary disposition; 

(8) [(7)] by default judgment; or 

(9) [(8)] when a party waives opportunity for a contested 
case hearing. 

(b) In accordance with [Pursuant to] Occupations Code, 
§2301.154(c), the director [of the department division that regulates 
the distribution and sale of motor vehicles] is authorized to issue a 
final order in a contested case filed prior to January 1, 2014, [final 
orders in cases,] under Occupations Code, §2301.204 or §§2301.601 -
2301.613[, filed prior to January 1, 2014]. 

(c) In a contested case in which [contested cases where] 
the board has delegated final order authority under subsections 
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♦ ♦ ♦ 

♦ ♦ ♦ 

[subsection] (a) or (b) of this section, a motion [motions] for rehearing 
shall be filed with and decided by the final order authority delegate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600668 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

43 TAC §§215.25, 215.26, 215.28, 215.31, 215.33, 215.50 
- 215.54, 215.57 
STATUTORY AUTHORITY 

The repeals are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.25. Affidavits. 
§215.26. Form of Petitions, Pleadings, and the Like. 
§215.28. Docket. 
§215.31. Cease and Desist Orders. 
§215.33. Expenses of Witness or Deponent. 
§215.50. Submission. 
§215.51. Findings and Recommendations of Hearing Officer. 
§215.52. Filing of Exceptions. 
§215.53. Form of Exceptions. 
§215.54. Replies to Exceptions. 
§215.57. Format for Documents Filed with the Board Subsequent to 
the Issuance of a Proposal for Decision. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600667 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

SUBCHAPTER C. LICENSES, GENERALLY 
43 TAC §§215.81 - 215.85, 215.87 - 215.89 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.81. Purpose and Scope [Objective]. 

This subchapter implements [The objective of this subchapter is to im-
plement the intent of the legislature as declared in] Occupations Code, 
Chapter 2301[,] and Transportation Code, Chapter 503, regarding li-
censes required [by prescribing rules to regulate businesses requiring 
licenses] under those chapters. 

§215.82. Duplicate Licenses and Plates [Administration of Licensing 
Fees]. 

(a) A request for a duplicate license must: 

(1) be made on a department-approved form; [division-ap-
proved form,] 

(2) state [stating] the reason for the duplicate license; and 

(3) be accompanied by the required duplicate license fee. 

(b) A license holder may receive [The licensee may request] 
one duplicate license at no charge if the license holder: [licensee] 

(1) did not receive the original license; and 

(2) makes the request within 45 days of the date [time] the 
license was mailed to the license holder. [licensee.] 
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(c) A license holder may receive a replacement metal dealer's 
license plate, if applicable, at no charge if the license holder: 

(1) did not receive the metal dealer's license plate; and 

(2) makes the request within 45 days of the date the metal 
dealer's license plate was mailed to the license holder and on a depart-
ment approved form. 

[(b) A licensee that fails to renew the license in a timely man-
ner because the person was on active duty in the United States armed 
forces and serving outside Texas shall be exempt from any increased 
fee or penalty imposed by the department for failing to renew the li-
cense in a timely manner.] 

§215.83. License Applications, Amendments, or Renewals [Renewal 
of Licenses]. 

(a) An application for a new license, license amendment, or 
license renewal filed with the department must be: 

(1) on a form approved by the department; 

(2) completed by the applicant, license holder, or autho-
rized representative who is an employee, a licensed attorney, or a cer-
tified public accountant; 

(3) accompanied by the required fee, paid by check, credit 
card, or by electronic funds transfer, drawn from an account held by 
the applicant or license holder, or drawn from a trust account of the 
applicant's attorney or certified public accountant; and 

(4) accompanied by proof of a surety bond, if required. 

(b) An authorized representative of the applicant or license 
holder who files an application with the department may be required 
to provide written proof of authority to act on behalf of the applicant 
or license holder. 

(c) The department will not provide information regarding the 
status of an application, application deficiencies, or new license num-
bers to a person other than a person listed in subsection (a)(2) of this 
section, unless that person files a written request under Government 
Code, Chapter 552. 

(d) [(a)] Prior to the expiration of a [its existing] license, a 
license holder or authorized representative [licensee] must file with the 
department a sufficient license renewal application [on a form approved 
by the department]. Failure to receive notice of license expiration from 
the department does not relieve the license holder [licensee] from the 
responsibility to timely file a sufficient license renewal application. A 
license renewal application is timely filed if: [renew.] 

(1) the department receives a sufficient license renewal ap-
plication on or before the date the license expires; or 

(2) a legible postmark on the envelope transmitting the 
sufficient license renewal application clearly indicates that the license 
holder or authorized representative mailed the license renewal appli-
cation on or before the date the license expires. 

(e) An application for a new license or license amendment 
filed with the department must be sufficient. An application is suffi-
cient if the application: 

(1) includes all information and documentation required by 
the department; and 

(2) is filed in accordance with subsection (a) of this section. 

(f) [(b)] A license renewal application received by the depart-
ment is sufficient if: 

(1) the renewal application form is completed by the li-
censee or authorized representative of the licensee who is an employee, 
an unpaid agent, a licensed attorney, or certified public accountant; 

(2) accompanied by the required license renewal applica-
tion fee payment; and 

(3) accompanied by proof of a surety bond, if required. 

(g) If an applicant, license holder, or authorized representative 
does not provide the information or documentation required by the de-
partment, the department will issue a written notice of deficiency. The 
information or documentation requested in the written notice of defi-
ciency must be received by the department within 20 calendar days of 
the date of the notice of deficiency, unless the department issues a writ-
ten extension of time. If an applicant, license holder, or authorized rep-
resentative fails to respond or fully comply with all deficiencies listed 
in the written notice of deficiency within the time prescribed by this 
subsection, the application will be deemed withdrawn and will be ad-
ministratively closed. 

(h) The department will evaluate a sufficient application for a 
new license, license amendment, or license renewal in accordance with 
applicable rules and statutes to determine whether to approve or deny 
the application. If the department determines that there are grounds 
for denial of the application, the department may pursue denial of the 
application in accordance with Subchapter J of this chapter (relating to 
Administrative Sanctions). 

(i) The department will process an application for a new li-
cense, license amendment, or license renewal filed by a military ser-
vice member, military spouse, or military veteran in accordance with 
Occupations Code, Chapter 55. A license holder who fails to timely 
file a sufficient application for a license renewal because that license 
holder was on active duty is exempt from any increased fee or penalty 
imposed by the department for failing to renew the license in a timely 
manner. 

[(c) A license renewal application is timely filed if:] 

[(1) the sufficient license renewal application is received 
by the department on or before the license expiration date; or] 

[(2) a legible postmark on the envelope transmitting the li-
cense renewal application clearly indicates that the renewal application 
was mailed on or before the license expiration date.] 

[(d) A timely and sufficient application shall be accepted for 
processing. The department will review the application and make a 
final determination whether to approve or deny the application.] 

(j) [(e)] A license holder who timely files a sufficient license 
renewal application in accordance with subsection (d) of this section 
[A licensee that submits a timely and sufficient license renewal applica-
tion] may continue to operate under the expired license until the license 
renewal application is [finally] determined. 

(k) [(f)] A license holder who fails to timely file a sufficient li-
cense renewal application in accordance with subsection (d) of this sec-
tion [A licensee that fails to file a timely and sufficient license renewal 
application] is not authorized to continue licensed activities after the 
date the license expires. A license holder may dispute a decision that 
a license renewal application was not timely or sufficient by submit-
ting evidence to the department demonstrating that the license renewal 
application was timely and sufficient. Such evidence must be received 
by the department within 10 calendar days of the date the department 
issues notice that a timely or sufficient license renewal application was 
not received by the department. 
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[(g) License plates issued pursuant to Transportation Code, 
Chapter 503, Subchapter C expire upon the date the associated license 
expires or when a timely and sufficient license renewal application is 
finally determined, whichever is later.] 

[(h) A licensee may rebut a determination that a renewal appli-
cation was not timely or sufficient by submitting evidence to the depart-
ment demonstrating the renewal application was timely and sufficient. 
Such evidence must be received by the department within ten (10) cal-
endar days of the date the department issues notice that a timely or 
sufficient license renewal application was not received by the depart-
ment.] 

(l) [(i)] The department shall accept a [A] late license renewal 
application [may be filed] up to 90 days after the date the license ex-
pires. In accordance with subsection (k) of this section, the license 
holder [license expiration date; however, the applicant] is not autho-
rized to continue licensed activities after the date the license expires 
[license expiration date] until the department approves the late license 
renewal application. If the department grants a license renewal under 
this section [renewal license is granted under this subsection], the li-
censing period begins on the date the department issues the renewed 
license. The license holder [license is issued and the licensee] may 
resume licensed activities upon receipt of the department's written ver-
ification or upon receipt of the renewed license. [the license.] 

(m) [(j)] If the department has not received a late license re-
newal application within 90 days after the date the license expires, 
[expiration date,] the department will close the license. A person [The 
entity] must apply for and receive a new license before that person [the 
entity] is authorized to resume activities requiring a license. 

(n) A metal dealer's license plate issued in accordance with 
Transportation Code, Chapter 503, Subchapter C expires on the date 
the associated license expires or when a license renewal application is 
determined, whichever is later. 

§215.84. Brokering, New Motor Vehicles. 

(a) For purposes of this subchapter, the phrase "arranges or of-
fers to arrange a transaction," as used in Occupations Code, §2301.002, 
includes the practice of arranging or offering to arrange a transaction in-
volving the sale of a new motor vehicle for a fee, commission, or other 
valuable consideration. Advertising is not brokering, provided [Under 
Occupations Code, §§2301.002, 2301.006, 2301.251 and 2301.252, the 
definition of "arranges or offers to arrange a transaction" is construed 
as soliciting or referring buyers for new motor vehicles for a fee, com-
mission, or other valuable consideration. Advertising would not be 
included in this definition as long as] the person's business primarily 
includes the business of broadcasting, printing, publishing, or adver-
tising for others in their own names. 

(b) A buyer referral service, program, plan, club, or any other 
entity that accepts a fee [fees] for arranging a transaction involving the 
sale of a new motor vehicle is a broker. The payment of a fee to such 
[an] entity is aiding and abetting brokering. However, a [any] referral 
service, program, plan, club, or other entity that forwards a referral to a 
dealership [referrals to dealerships] may lawfully operate in a manner 
that includes all of the following conditions.[:] 

(1) There is [are] no exclusive market area [areas] offered 
to a dealer [dealers] by the program. All dealers are allowed to partic-
ipate in the program on equal terms. 

(2) Participation by a dealer [dealers] in the program is not 
restricted by conditions, such as limiting the number of line-makes 
[franchise lines] or discrimination by size of dealership or location. The 
total [Total] number of participants in the program may be restricted if 

the program is offered to all dealers at the same time, with no regard to 
the line-make. [franchise line.] 

(3) All participants pay the same fee for participation in the 
program. The program fee [that] shall be a weekly, monthly, or annual 
fee, regardless of the size, location, or line-makes sold by the dealer. 
[line-make of the dealership.] 

(4) A person is not to be charged a fee on a per referral fee 
basis or any other basis that could be considered a transaction-related 
fee. 

(5) The program does not set or suggest to the dealer any 
price of a motor vehicle or a trade-in. [vehicles or trade-ins.] 

(6) The program does not advertise or promote its plan in 
a manner that implies that the buyer, as a customer of that program, 
receives a special discounted price that cannot be obtained unless the 
customer is referred through that program. 

(c) Subsections [The provisions of subsections] (a) and (b) of 
this section do not apply to any person or entity [which is] exempt from 
the broker definition in Occupations Code, §2301.002. [§2301.002(3).] 

(d) All programs must comply with Subchapter H of this chap-
ter (relating to Advertising). 

§215.85. Brokering, Used Motor Vehicles. 

(a) Transportation Code, §503.021 prohibits a person[, pro-
hibits persons] from engaging in [the] business as a dealer, directly 
or indirectly, including by consignment without a GDN. The phrase 
"directly or indirectly" [general distinguishing number. "Directly or 
Indirectly"] includes the practice of arranging or offering to arrange a 
transaction involving the sale of a used motor vehicle for a fee, com-
mission, or other valuable consideration. A person who is a bona fide 
employee of a dealer holding a GDN and acts for the dealer is not a 
broker for the purposes of this section. 

(b) A buyer referral service, program, plan, club, or any other 
entity that accepts a fee [fees] for arranging a transaction involving the 
sale of a used motor vehicle is required to meet the requirements for 
and obtain a GDN, [general distinguishing number] unless the referral 
service, program, plan, or club is operated in the following manner.[:] 

(1) There is [are] no exclusive market area [areas] offered 
to a dealer [dealers] by the program. All dealers are allowed to partic-
ipate in the program on equal terms. 

(2) Participation by a dealer [dealers] in the program is not 
restricted by conditions, such as limiting the number of line-makes 
[franchise lines] or discrimination by size of dealership or location. The 
total [Total] number of participants in the program may be restricted if 
the program is offered to all dealers at the same time, with no regard to 
the line-make. [franchise line.] 

(3) All participants pay the same fee for participation in the 
program. The program fee [that] shall be a weekly, monthly, or annual 
fee, regardless of the size, location, or line-makes sold by the dealer. 
[line-make of the dealership.] 

(4) A person is not to be charged a fee on a per referral fee 
basis or any other basis that could be considered a transaction-related 
fee. 

(5) The program does not set or suggest to the dealer any 
price of a motor vehicle or a trade-in. [vehicles or trade-ins.] 

(6) The program does not advertise or promote its plan in 
a manner that implies that the buyer, as a customer of that program, 
receives a special discounted price that cannot be obtained unless the 
customer is referred through that program. 
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(c) All programs must comply with Subchapter H of this chap-
ter (relating to Advertising). 

§215.87. License and Metal Dealer's License Plate Terms and Fees. 
(a) Except as provided by other law, the term of a license or 

metal dealer's license plate issued by the department [division] under 
Occupations Code, Chapter 2301 or Transportation Code, Chapter 503 
is two years. 

(b) A metal dealer's license plate [Metal plates] issued by the 
department expires on the date the associated license expires. [division 
in connection with a license expire on the same date as the license.] 

(c) The fee for a license or metal dealer's license plate is com-
puted by multiplying the applicable annual fee by the number of years 
of the license term. The entire amount of the fee is due at the time of 
application for the license or license renewal. 

§215.88. Criminal Offense and Action on License. 
(a) This section describes board [Board] or department action 

on a license application or an existing license issued by the department 
under Transportation Code, Chapter 503 or Occupations Code, Chap-
ter 2301, including denial, revocation, and suspension, and identifies 
the types of criminal offenses that directly relate to the duties and re-
sponsibilities of the occupations licensed under Transportation Code, 
Chapter 503 or Occupations Code, Chapter 2301. 

(b) Except as provided by subsection (e) of this section, the 
board [Board] or department will consider denial of an application for 
a license or revocation or suspension of a license in accordance with 
the requirements of: 

(1) Occupations Code, Chapter 53; 

(2) Occupations Code, Chapter 2301, Subchapter N; 

(3) Government Code, Chapter 2001 [(Administrative Pro-
cedure Act)]; and 

(4) board [Board] rules. 

(c) The terms [term] "applicant" or "person" as used in this 
section includes: 

(1) an applicant for a license or other authorization issued 
by the department; 

(2) the holder of a license or other authorization issued by 
the department; 

(3) a person's spouse with a community property interest in 
the entity licensed or to be licensed by the department; 

(4) a controlling shareholder of a business entity licensed 
by the department; 

(5) a person holding 50% or more ownership interest in a 
business entity licensed by the department; 

(6) a person acting in a representative capacity for the ap-
plicant or license holder, including an owner, president, vice-president, 
member of the board of directors, chief executive officer, chief finan-
cial officer, chief information officer, chief managing officer, treasurer, 
controller, director, principal, manager of business affairs, or similar 
position of a business entity; or 

(7) any person who becomes a person described in this sub-
section. 

(d) An action taken by the board [Board] or department under 
this section may be based on an act or omission by an officer, director, 
partner, trustee, or other person acting in a representative capacity for 
the applicant or license holder. 

(e) Upon receipt of an order or notice regarding an applicant 
or license holder issued under Family Code, Chapter 232, the board 
[Board] or department will deny [refuse to approve] an application for 
issuance of a license, will not renew an existing license, or will sus-
pend a license or other authorization issued by the department. The 
board's [Board] or department's action, based upon receipt of an order 
or notice issued under Family Code, Chapter 232, on the application 
for a license or existing license is not subject to the provisions of Gov-
ernment Code, Chapter 2001, including notice, hearing, or opportunity 
for hearing. Upon [On] receipt of an order vacating or staying an or-
der suspending a license issued under Family Code, Chapter 232, the 
board [vacating or staying an order suspending a license, the Board] 
or department will issue the affected license to the applicant or license 
holder if the applicant or license holder is otherwise qualified for the 
license. 

(f) No person currently imprisoned for conviction of a felony 
under any state or federal law is eligible for or may retain a license or 
authorization issued by the department. 

(g) The board [Board] or department will revoke a license is-
sued by the department upon the license holder's [licensee's] impris-
onment following a felony conviction, felony community supervision 
revocation, revocation of parole, or revocation of mandatory supervi-
sion. 

(h) The board [Board] or department may revoke a license is-
sued by the department upon the license holder's imprisonment for a 
felony conviction, felony community supervision revocation, revoca-
tion of parole, or revocation of mandatory supervision, of a person de-
fined by [in] subsection (c) of this section or identified in subsection 
(d) of this section. 

(i) The board [Board] or department may suspend a license, 
revoke a license, or disqualify a person from receiving a license issued 
by the department if: 

(1) a person has been convicted of an offense that directly 
relates to the duties and responsibilities of the licensed occupation. Any 
such action shall be made after consideration of the factors listed in 
Occupations Code, §53.022 and[,] §53.023, and the guidelines issued 
by the department pursuant to Occupations Code, §53.025; 

(2) a person has been convicted of an offense that does not 
directly relate to the duties and responsibilities of the licensed occu-
pation and that was committed less than five years before the date the 
person applies for the license; 

(3) a person has been convicted of an offense listed in Code 
of Criminal Procedure, Article 42.12, Section 3g; [Section 3g, Article 
42.12, Code of Criminal Procedure;] or 

(4) a person has been convicted of a sexually violent 
offense, as defined by Code of Criminal Procedure, Article 62.001. 
[Article 62.001, Code of Criminal Procedure.] 

(j) For purposes of Occupations Code, §53.021, the following 
criminal offenses directly relate to the duties and responsibilities of the 
occupations licensed by the department: 

(1) Penal Code, Chapter 15, Preparatory Offenses; 

(2) Penal Code, Chapter 16, Criminal Instruments, Inter-
ception of Wire or Oral Communication, and Installation of Tracking 
Device; 

(3) Penal Code, Chapter 19, Criminal Homicide; 

(4) Penal Code, Chapter 20, Kidnapping, Unlawful Re-
straint, and Smuggling of Persons; 
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(5) Penal Code, Chapter 20A, Trafficking of Persons; 

(6) Penal Code, Chapter 21, Sexual Offenses; 

(7) Penal Code, Chapter 22, Assaultive Offenses; 

(8) Penal Code, Chapter 25, Offenses Against [against] the 
Family; 

(9) Penal Code, Chapter 28, Arson, Criminal Mischief, and 
Other Property Damage or Destruction; 

(10) Penal Code, Chapter 29, Robbery; 

(11) Penal Code, Chapter 30, Burglary and Criminal Tres-
pass; 

(12) Penal Code, Chapter 31, Theft; 

(13) Penal Code, Chapter 32, Fraud; 

(14) Penal Code, Chapter 33, Computer Crimes; 

(15) Penal Code, Chapter 33A, Telecommunications 
Crimes; 

(16) Penal Code, Chapter 34, Money Laundering; 

(17) Penal Code, Chapter 35, Insurance Fraud; 

(18) Penal Code, Chapter 36, Bribery and Corrupt Influ-
ence; 

(19) Penal Code, Chapter 37, Perjury and Other Falsifica-
tion; 

(20) Penal Code, Chapter 38, Obstructing Governmental 
Operation; 

(21) Penal Code, Chapter 71, Organized Crime; 

(22) Code of Criminal Procedure, Chapter 62, Sex Of-
fender Registration Program, involving an offense for which the 
person has been required to register as a sex offender; 

(23) Transportation Code, Chapter 501, Certificate of Title 
Act; 

(24) Transportation Code, Chapter 502, Registration of Ve-
hicles; 

(25) Transportation Code, Chapter 503, Dealer's and Man-
ufacturer's Vehicle License Plates; 

(26) Transportation Code, Chapter 504, License Plates; 

(27) Transportation Code, Chapter 520, Miscellaneous 
Provisions; 

(28) Transportation Code, Chapter 547, Vehicle Equip-
ment; 

(29) Transportation Code, Chapter 548, Compulsory In-
spection of Vehicles; 

(30) Transportation Code, Chapter 727, Modification of, 
Tampering with, and Equipment of Motor Vehicles; 

(31) Transportation Code, Chapter 728, Subchapter B, Sale 
of Master Key for Motor Vehicle Ignitions; 

(32) Occupations Code, Chapter 2301, Subchapter R, Reg-
ulation of Certain Commercial Uses of Motor Vehicles; 

(33) Tax Code, Chapter 23, Appraisal Methods and Proce-
dures; 

(34) Tax Code, Chapter 152, Taxes on Sale, Rental, and 
Use of Motor Vehicles; 

(35) Business and Commerce Code, Chapter 17, Deceptive 
Trade Practices; 

(36) Health and Safety Code, Chapter 365, Litter; 

(37) Health and Safety Code, Chapter 481, Texas Con-
trolled Substances Act; 

(38) Health and Safety Code, Chapter 482, Simulated Con-
trolled Substances; 

(39) Health and Safety Code, Chapter 483, Dangerous 
Drugs; 

(40) Water Code, Chapter 7, Enforcement; 

(41) United States Code, Title 15, Chapter 28, Disclosure 
of Automobile Information, especially 15 U.S.C. §1233, Violations and 
Penalties; 

(42) United States Code, Title 18, Chapter 63, Mail Fraud 
and Other Fraud Offenses; 

(43) United States Code, Title 49, Chapter 301, Motor Ve-
hicle Safety, especially 49 U.S.C. §30170, Criminal Penalties; or 

(44) United States Code, Title 49, Chapter 327, Odometers, 
especially 49 U.S.C. §32709, Penalties and Enforcement. 

§215.89. Fitness. 

(a) In determining a person's fitness for a license issued or to 
be issued by the department under Transportation Code, Chapter 503 
or Occupations Code, Chapter 2301, the board [Board] or department 
will consider: 

(1) the requirements of Occupations Code, Chapter 53; 

(2) the provisions of Occupations Code, §2301.651; 

(3) any specific statutory licensing criteria or requirements; 

(4) mitigating factors; and 

(5) other evidence of a person's fitness, as allowed by law, 
including the standards identified in subsection (b) of this section. 

(b) The board [Board] or department may determine that a per-
son is unfit to perform the duties and discharge the responsibilities of a 
license holder and may, following notice and an opportunity for hear-
ing, deny a person's license application or revoke or suspend a license 
if the person: 

(1) fails to meet or maintain the qualifications and require-
ments of licensure; 

(2) is convicted by any local, state, or federal authority of 
an offense listed in §215.88(j) of this title (relating to Criminal Offense 
and Action on License) or is convicted in any jurisdiction of an offense 
containing elements that are substantially similar to the elements in the 
offenses in §215.88(j) [of this title]; 

(3) omits information or provides false, misleading, or in-
complete information regarding a criminal conviction on an initial ap-
plication, renewal application, or application attachment for a license 
or other authorization issued by the department or by any local, state, 
or federal regulatory authority; 

(4) is found to have violated an administrative or regulatory 
requirement based on action taken on a license, permit, or other au-
thorization, including disciplinary action, revocation, suspension, de-
nial, corrective action, cease and desist order, or assessment of a civil 
penalty, administrative fine, fee, or similar assessment, by the board 
[Board], department, or any local, state, or federal regulatory author-
ity; 

PROPOSED RULES February 26, 2016 41 TexReg 1389 



♦ ♦ ♦ 

(5) is insolvent or fails to obtain or maintain financial re-
sources sufficient to meet the financial obligations of the licensee; 

(6) is a corporation that fails to maintain its charter, certifi-
cate, registration, or other authority to conduct business in Texas; 

(7) is assessed a civil penalty, administrative fine, fee, or 
similar assessment by the board [Board], department, or a local, state, 
or federal regulatory authority for violation of a requirement governing 
or impacting the distribution or sale of a vehicle or a motor vehicle and 
fails to comply with the terms of a final order or fails to pay the penalty 
pursuant to the terms of a final order; 

(8) was or is a person defined by §215.88(c) [in §215.88(c) 
of this title] or identified in §215.88(d) [of this title], or a manager or 
affiliate of a sole proprietorship, partnership, corporation, association, 
trust, estate, or other legal entity whose actions or omissions could be 
considered unfit, who is ineligible for licensure, or whose current or 
previous license, permit, or other authorization issued by any local, 
state, or federal regulatory authority has been subject to disciplinary ac-
tion including suspension, revocation, denial, corrective action, cease 
and desist order, or assessment of a civil penalty, administrative fine, 
fee, or similar assessment; 

(9) has an ownership interest with a person whose actions 
or omissions could be considered unfit, who is ineligible for licensure, 
or whose current or previous license, permit, or other authorization is-
sued by any local, state, or federal regulatory authority has been subject 
to disciplinary action, including suspension, revocation, denial, cor-
rective action, cease and desist order, or assessment of a civil penalty, 
administrative fine, fee, or similar assessment, by the board [Board], 
department, or any local, state, or federal regulatory authority; 

(10) is a business entity that is operated, managed, or oth-
erwise controlled by a relative or family member and that person could 
be considered unfit, is ineligible for licensure, or whose current or pre-
vious license, permit, or other authorization issued by any local, state, 
or federal regulatory authority has been subject to disciplinary action, 
including suspension, revocation, denial, corrective action, cease and 
desist order, or assessment of a civil penalty, administrative fine, fee, 
or similar assessment; or 

(11) is found in an order issued through a contested case 
hearing [an administrative proceeding] to be unfit or acting in a manner 
detrimental to the system of distribution or sale of motor vehicles in 
Texas, the economy of the state, the public interest, or the welfare of 
Texas citizens. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600670 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 
43 TAC §215.86 
STATUTORY AUTHORITY 

The repeal is proposed under Transportation Code, §1002.001, 
which provides the board of the Texas Department of Motor 
Vehicles with the authority to adopt rules that are necessary 
and appropriate to implement the powers and the duties of the 
department; Occupations Code, §2301.155, which requires 
the board of the Texas Department of Motor Vehicles to adopt 
rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.86. Processing of License Applications, Amendments, or Re-
newals. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600669 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

SUBCHAPTER D. FRANCHISED DEALERS, 
MANUFACTURERS, DISTRIBUTORS, AND 
CONVERTERS 
43 TAC §§215.101, 215.103 - 215.106, 215.108 - 215.119 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-

41 TexReg 1390 February 26, 2016 Texas Register 



ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.101. Purpose and Scope [Objective]. 
This subchapter implements [The objective of these rules is to imple-
ment the intent of the legislature as declared in] Occupations Code, 
Chapter 2301[,] and Transportation Code, Chapters 503 and 1000 -
1005. [1000 through 1005, by prescribing rules to regulate businesses 
requiring licenses under the Code.] 

§215.103. Service-only [Service-Only] Facility. 
(a) A service-only facility is a location occupied and operated 

by a franchised dealer that is a completely separate, noncontiguous 
[non-contiguous] site, from the franchised dealer's new motor vehicle 
sales and service or sales only location, where the franchised dealer 
will only perform warranty and nonwarranty [non-warranty] repair ser-
vices. Except as allowed in subsection (d) of this section, warranty re-
pair services may only be performed at either a licensed dealership or 
a licensed service-only facility. 

(b) A franchised dealer must obtain a license to operate a ser-
vice-only facility. A [The] dealer may not obtain a service-only facility 
license to service a particular line of new motor vehicles, unless that 
[the] dealer is franchised and licensed to sell that line. 

(c) A service-only facility is [considered] a dealership [under 
Occupations Code, §2301.002(8), and is therefore] subject to protest 
under Occupations Code, Chapter 2301. [§2301.652.] 

(d) Upon the manufacturer's or distributor's prior written 
approval, which cannot be unreasonably withheld, only a franchised 
dealer of the manufacturer or distributor may contract with another 
person as a subcontractor [sub-contractor] to perform warranty repair 
services that the dealer is authorized to perform under a franchise 
agreement with a manufacturer or distributor. Payment shall be made 
by the franchised dealer to the subcontractor [sub-contractor] and not 
by the manufacturer or distributor to the subcontractor. [sub-contrac-
tor.] 

(e) A person with whom a franchised dealer contracts[, as de-
scribed in subsection (d) of this section,] to perform warranty repair 
services is not eligible to obtain a service-only facility license and may 
not advertise [to the public] the performance of warranty repair ser-
vices in any manner to the public. 

§215.104. Changes to Franchised Dealer's [Dealer] License. 
(a) In accordance with Occupations Code, §2301.356, a fran-

chised dealer must file an application to amend the franchised dealer's 
license in order to request inclusion of an additional line-make at the 
dealer's currently licensed showroom. 

(1) In accordance with §215.110 of this title (relating to Ev-
idence of Franchise), the franchised dealer must attach to the amend-
ment application a copy of: 

(A) the executed franchise agreement; 

(B) the required excerpt from the executed franchise 
agreement; or 

(C) an evidence of franchise form completed by the 
manufacturer, distributor, or representative. 

(2) The amendment application for an additional franchise 
at the showroom is considered an original application and is subject to 
protest, in accordance with Occupations Code, Chapter 2301. 

[(a) To effectuate Occupations Code, §2301.356, every li-
censed dealer who proposes to conduct business at a currently licensed 
showroom under a franchise that is additional to or that differs from 
the franchise or franchises on which the license is then based shall 
file an application to amend the license on the form prescribed by the 
division, attaching a copy of the franchise agreement. The amended 
application will be considered as if it were an original application to 
operate under the additional franchise as to all matters except those 
reflected by the license as issued.] 

(b) A franchised dealer may propose to sell or [licensed dealer 
who proposes to sell and/or] assign to another any interest in the li-
censed entity, whether a corporation or otherwise, provided [so long 
as] the physical location of the licensed entity remains the same.[,] 

(1) The franchised dealer shall notify the department 
[division] in writing within 10 [ten] days of the sale or assignment 
of interest [change] by filing an application to amend the franchised 
dealer's license. 

(2) If the sale or assignment of any portion of the business 
results in a change of business entity, then the purchasing entity or 
assignee [purchasing/assignee entity] must apply for and obtain a new 
license in the name of the new business entity. 

(3) A publicly-held corporation needs only to [Publicly-
held corporations need only] inform the department [division] of a 
change in ownership if one person or entity acquires 10% or greater 
interest in the licensed entity. [licensee.] 

(c) A franchised dealer is required to file an amendment appli-
cation within 10 days of a license change, including: 

(1) deletion of a line-make from the dealer's license; 

(2) a change of assumed name on file with the Office of the 
Secretary of State or county clerk; 

(3) a change of mailing address; 

(4) a change of telephone number; 

(5) a change of facsimile number; or 

(6) a change of email address. 

(d) A franchised dealer is required to file a business entity 
amendment application within 10 days of an entity change, including: 

(1) a change in management, dealer principal, or change of 
other person who is in charge of a franchised dealer's business activi-
ties, including a managing partner, officer, director of a corporation, or 
similar person; or 

(2) a change of legal entity name on file with the Office of 
the Secretary of State. 

[(c) In the event of a change in management reflected by a 
change of the general manager, dealer principal, or other person who is 
in charge of a licensee's business activities, whether a managing part-
ner, officer, or director of a corporation, or otherwise, the division shall 
be advised by means of an application for an amended license.] 

(e) [(d)] If a licensed new motor vehicle dealer changes or con-
verts from one type of business entity to another type of business en-
tity without changing ownership of the dealership, the submission of 
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a franchise agreement in the name of the new entity is not required 
in conjunction with an application. The franchise agreement on file 
with the department [division] prior to the change or conversion of the 
dealer's business entity type applies to the successor entity until the par-
ties agree to replace the franchise agreement. This subsection does not 
apply to a sole proprietorship or general partnership. 

(f) [(e)] If a dealer adopts a plan of conversion under a state 
or federal law that allows one legal entity to be converted into another 
legal entity, only an application to amend the license is necessary to be 
filed with the department [division]. The franchise agreement on file 
with the department [division] continues to apply to the converted en-
tity. If a license holder becomes another legal entity [the entity change 
is accomplished] by any means other than by conversion, a new appli-
cation is required, subject to subsection (e) [(d)] of this section. 

(g) [(f)] In addition to obtaining permission from the manu-
facturer or distributor, a franchised dealer [A licensee] shall obtain 
department [division] approval prior to [the] opening [of] a supplemen-
tal location or relocating[, or the relocation of] an existing location. A 
franchised dealer [licensee] must notify the department [division] when 
closing an existing location. 

§215.105. Notification of License Application; Protest Requirements. 

(a) The provisions of this section are not applicable to an ap-
plication filed with the department for a franchised dealer license as a 
result of the purchase or transfer of an existing entity holding a current 
franchised dealer's license that does not involve a physical relocation 
of the purchased or transferred line-makes. 

(b) [(a)] Upon receipt of an application for a new motor vehi-
cle dealer's license, including an application filed with the department 
[division] by reason of the relocation of an existing dealership, the 
department [division] shall give notice of the filing of the application 
to each franchised dealer [all dealer licensees] that may have standing 
to protest the application. 

(c) [(b)] If it appears to the department that there are no dealers 
with standing to protest, then no notice shall be given. 

(d) [(c)] A person holding a franchised dealer's license [Any 
dealer licensee holding a franchise ] for the sale of the same line-make 
of [a] new motor vehicle proposed for sale in the subject application 
and that has [with] standing to protest the application may file with the 
department [division] a notice of protest opposing [in opposition to the 
application and] the granting of a license. 

(e) [(d)] A franchised [The] dealer that wishes to protest the 
application shall give notice in accordance with Occupations Code, 
Chapter 2301. [its notice of protest in the following manner.] 

(1) The notice of protest shall be in writing and shall be 
signed by an authorized officer or other official authorized to sign on 
behalf of the protesting dealer [licensee] filing the notice. 

(2) The notice of protest shall state the statutory basis upon 
which the protest is made and assert how the protesting dealer meets the 
standing requirements under §215.119 of this title (relating to Standing 
to Protest) to protest the application. 

(3) The notice of protest shall state that the protest is not 
made for purposes of delay or for any other purpose except for justifi-
able cause. 

(4) If a protest is filed against an application for the estab-
lishment of a dealership or for addition of a line-make at an existing 
dealership, the notice of protest shall state under which [the] provision 
of Occupations Code, Chapter 2301[, under which] the protest is made. 

[(e) The provisions of this section shall not be applicable to 
any application filed with the division for a dealer license as a result of 
the purchase or transfer of an existing entity holding a current franchise 
license which does not involve any physical relocation of the purchased 
or transferred line-makes.] 

§215.106. Time for Filing Protest. 
(a) A notice of protest must be: 

(1) received by the department [in the division offices in 
Austin] not later than 5:00 p.m. Central Standard Time (CST) on the 
date 15 days from the date of mailing of the department's [division's] 
notification to the license holder [licensees] of the filing of the appli-
cation; 

(2) filed with the department by United States mail, facsim-
ile, hand delivery, or through the department's designated electronic 
filing system when available; however, a notice of protest may not be 
filed by email; [e-mail] and 

(3) accompanied by the [statutorily] required [protest] fil-
ing fee. If the filing fee does not accompany the notice of protest, the 
[statutorily required protest filing] fee must be received by the depart-
ment [in the division offices in Austin] not later than 5:00 p.m. CST on 
the date 20 days from the date of mailing of the department's [division's] 
notification to the license holder [licensees] of the filing of the appli-
cation. 

(b) The department will reject a notice of protest if: 

(1) the complete notice of protest is not filed within 15 days 
from the date of mailing of the department's notification to the license 
holder of the filing of the application; or 

(2) the required filing fee is not remitted within 20 days 
from the date of mailing of the department's notification to the license 
holder of the filing of the application. 

[(b) Failure to file a formal notice of protest within the speci-
fied time period shall result in the disallowance of the protest.] 

[(c) Failure to remit the statutorily required protest] filing fee 
within the specified time period shall result in the disallowance of the 
protest.] 

§215.108. Addition or Relocation of Line-make [Line Make]. 
An application to amend [for the amendment of] an existing new mo-
tor vehicle dealer's license for [by] the addition of another line-make 
at the existing dealership or for the relocation of a line-make to the ex-
isting dealership shall be deemed [to be] an "application to establish a 
dealership" insofar as the line-make to be added is concerned, and shall 
be subject to the provisions of §215.105 of this title (relating to Notifi-
cation of License Application; Protest Requirements) and §215.106 of 
this title (relating to Time for Filing Protest). [§§215.105-215.107 of 
this subchapter (relating to Notification of License Application; Protest 
Requirements; Time for Filing Protest; and Hearing).] 

§215.109. Replacement Dealership. 
An application for a new motor vehicle dealer's license for a dealership 
intended as a replacement for a previously existing dealership shall be 
deemed [to be] an application for a "replacement dealership" required 
to be established in accordance with [pursuant to] Occupations Code, 
§2301.454 [§2301.453,] and shall not be subject to protest under the 
provisions of §215.105 of this title [subchapter] (relating to Notifica-
tion of License Application; Protest Requirements), provided that: 

(1) the application states that the applicant is intended as 
a replacement dealership and identifies the prior dealership to be re-
placed; 
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(2) the manufacturer or distributor of the line-make gives 
notice to the department and to other dealers franchised for the same 
line-make that meet the provisions of [division and to its other like-line 
dealers pursuant to] Occupations Code, §2301.652(b) [within 60 days 
following the closing of the prior dealership]; 

(3) the notice under paragraph (2) of this subsection is 
given within 60 days following the closing of the prior dealership; 

(4) [(3)] the application is filed with the department 
[division] not later than one year following the closing of the prior 
dealership; and 

(5) [(4)] the location of the applicant's proposed dealership 
is not more than two miles [greater than two miles] from the location 
of the prior dealership. 

§215.110. Evidence of Franchise. 
(a) Upon application for a new motor vehicle dealer's license 

or an amendment of an [dealer license, or application for amendment 
of] existing new motor vehicle dealer's [dealer] license to add a 
line-make, [in addition to other attachments required to be submitted 
with the application,] the applicant must submit a photocopy of the 
[those] pages of the franchise agreement(s) that [which] reflect the 
parties to the agreement(s), [and] the authorized signatures of the 
parties to the agreement(s), and each line-make [for each line of motor 
vehicle] listed in the application. To meet this requirement temporarily 
for the purpose of application processing, a [A] form prescribed by the 
department [division] and completed by the manufacturer or distribu-
tor [manufacturer/distributor] may be submitted with the application 
in lieu of the information described in this subsection [to meet this 
requirement temporarily, for purposes of application processing]. 
The applicant must submit the required photocopies of the franchise 
agreement(s)[, as] described in this subsection[,] immediately upon 
the applicant's receipt of the franchise agreement(s). [receipt.] 

(b) Upon application to relocate a new motor vehicle dealer-
ship, [in addition to other attachments required to be submitted with 
the application,] the applicant must submit a form prescribed by the 
department [division] and completed by the manufacturer or distributor 
[manufacturer/distributor] that identifies the license holder [licensee] 
and the new location. 

§215.111. Notice of Termination or Discontinuance 
[Noncontinuance] of Franchise and Time for Filing Protest. 
A notice of termination or discontinuance [noncontinuance] of a 
dealer's franchise shall be given by a manufacturer or distributor in ac-
cordance with [the requirements of] Occupations Code, §2301.453[,] 
not less than 60 days prior to the effective date of the franchise termi-
nation or discontinuance [thereof]. A notice of protest of the franchise 
termination or discontinuance [noncontinuance] by a dealer pursuant 
to Occupations Code, §2301.453[,] shall be in writing and shall be 
filed with the department [in the Board's office in Austin,] prior 
to the effective date of the franchise termination or discontinuance 
[noncontinuance as] stated in the notice from the manufacturer or 
distributor. 

§215.112. Motor Home Show Limitations and Restrictions. 
(a) Applicability. This rule implements Occupations Code, 

§2301.358 and is expressly limited to motor home shows that require 
department approval in accordance with subsection (b) of this section. 

(b) Show approval required. Without written approval by the 
department, a person may not promote or conduct a show involving a 
new motor home that will be sold or offered for sale. 

(c) Show requirements. The department may approve a motor 
home show in accordance with this section if the show: 

(1) does not exceed six consecutive days; 

(2) is not conducted within 90 days of a previous show in 
the same county; and 

(3) complies with Occupations Code, Chapter 2301; Trans-
portation Code, Chapters 503 and 1000 - 1005; and board rules. 

(d) Additional motor home shows. The department may au-
thorize additional motor home shows in any county upon a showing of 
good cause by the promoter for waiver from the show requirements of 
subsection (c) of this section. 

(e) Show approval requirements. For purposes of this section, 
the promoter or coordinator of a motor home show must submit an 
application to the department. The application must: 

(1) be completed and submitted on a form and in the man-
ner prescribed by the department; 

(2) be accompanied by all required attachments; 

(3) be submitted no less than 30 days and no more than 90 
days before the proposed show date; 

(4) be accompanied by a $25,000 surety bond if the pro-
moter or coordinator of the show is not a license holder, an association 
of license holders, or an organization of license holders; 

(5) affirm that at least three franchised dealers of new mo-
tor homes, each participating with at least one different line-make, will 
participate in the show; 

(6) affirm that each franchised dealer that participates in the 
show holds a valid franchised dealer's license issued by the department 
for each motor home line-make that the franchised dealer will partici-
pate with in the show; and 

(7) designate either Saturday or Sunday for suspension of 
the sale of any motor home, in accordance with Transportation Code, 
Chapter 728, Subchapter A, when the show is conducted over a con-
secutive Saturday and Sunday. 

(f) Dealer participation approval required. Without written ap-
proval by the department, a motor home dealer may not participate in a 
show of new motor homes, where a motor home will be sold or offered 
for sale. 

(g) Dealer participation requirements. A dealer of new motor 
homes requesting approval to participate in a show must submit a suf-
ficient application to the department. To be sufficient, the application 
must be on a form prescribed by the department and accompanied by 
all required attachments. 

(h) Located within 70 miles of show site. For the purpose of 
this section, a franchised dealer located within 70 miles of the site of 
the proposed show has a right equal to any other franchised dealer that 
is also located within 70 miles of the show site to participate in the 
show with a like-line motor home. 

(i) Located more than 70 miles from show site. For the pur-
pose of this section, a franchised dealer that is located more than 70 
miles from the proposed show site does not have a right to participate in 
the show; however, the department may approve that franchised dealer 
to participate in the motor home show, if: 

(1) there is no franchised dealer of a like-line motor home 
located within 70 miles of the proposed show site; or 

(2) the franchised dealer obtains a written waiver from each 
like-line franchised motor home dealer located within 70 miles of the 
proposed show site. 
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(j)           
pursuant to Transportation Code, Chapter 728, Subchapter A, when a 
show is conducted over a consecutive Saturday and Sunday, all fran-
chised dealers of motor homes will suspend sales on the same Saturday 
or Sunday, as designated by the show promoter or coordinator. On the 
day sales are suspended, a motor home dealer: 

(1) may quote a price; 

(2) may open and attend to the motor home product; 

(3) may not sell, offer to sell, negotiate a price, or enter 
into a contract or letter of intention to contract for the sale of the motor 
home; and 

(4) is not required to remove or cover the suggested retail 
price the manufacturer may have affixed to the motor home. 

[(a) A dealer licensed by the division who is authorized to sell 
new motor homes may attend and sell at any motor home show that has 
been approved by the division.] 

[(b) The scope of this rule is expressly limited to new motor 
home shows and exhibitions. It does not apply to other types of motor 
vehicle distribution activities, static displays, or any other provision of 
Occupations Code, Chapter 2301 other than §2301.355 and §2301.358. 
Other motor vehicle shows, exhibitions, or static displays will be re-

Suspension of sales. For the purpose of this section and

viewed by division staff on a case by case basis.] 

[(c) Approval must be sought by the show promoter or coor-
dinator no less than 30 days and no more than 90 days prior to the 
proposed show date. All applications for motor home shows must 
be submitted on the forms and in the manner prescribed by the di-
vision, and must be accompanied by all required attachments. If the 
promoter or coordinator is not a licensee, an association of licensees, 
or organization of licensees, the application must be accompanied by 
a $25,000 surety bond to assure compliance with Occupations Code, 
Chapter 2301 and department rules, as well as other regulations per-
taining to the sale of new motor vehicles.] 

[(d) There must be at least three dealers participating in the 
show, representing at least three different line-makes at the show, for 
the show to qualify for approval. Each participating new motor vehicle 
dealer must have a current, valid, Texas new motor vehicle dealer's 
license to sell the particular line of motor home to be shown.] 

[(e) The duration of any motor home show shall not exceed six 
consecutive days. If a show is conducted over a consecutive Saturday 
and a Sunday, sales will be suspended by all motor vehicle dealers on 
the same Saturday or Sunday to achieve uniform compliance with the 
Blue Law under Transportation Code, Chapter 728, Subchapter A. On 
the day sales are suspended, a motor home dealer:] 

[(1) may quote a price and discuss finance options;] 

[(2) may not sell, offer to sell, negotiate a price, or enter 
into a contract or letter of intention to contract for the sale of the prod-
uct;] 

[(3) may open and attend to the motor home product;] 

[(4) is not required to remove or cover the suggested retail 
price the manufacturer may have affixed to the motor home.] 

[(f) No motor home show shall occur in a county within 90 
days of a previous motor home show within that county. Upon a show-
ing of good cause, the division may authorize additional motor home 
shows in any county. Any motor home dealer may attend a motor home 
show so long as no like line dealership is located within 70 miles of the 
show site, unless a written waiver is obtained from the like line dealer 
or dealers located within 70 miles of the show site. Any like line dealer 

within 70 miles of the show site has a superior and exclusive right to 
represent that line at the proposed show. If there are two or more like 
line dealers located within 70 miles of the show site, each has equal 
right to participate in the proposed show.] 

§215.113. Manufacturer Ownership of Franchised Dealer; Good 
Cause Extension; Dealer Development. 

(a) In the absence of a showing of good cause, an [An] appli-
cation for a new motor vehicle dealer's license of [in] which a manufac-
turer or distributor[, as those terms are defined in Occupations Code, 
Chapter 2301,] owns any interest in or has control of the dealership 
entity must be submitted to the department [division] no later than 30 
days before: 

(1) the opening of the dealership;[,] 

(2) close of the buy-sell agreement;[,] or 

(3) the expiration of the current license [, whichever is the 
case]. 

(b) If a manufacturer or distributor applies for a new motor ve-
hicle dealer's license of [in] which the manufacturer or distributor holds 
an ownership interest in or has control of the dealership entity in accor-
dance with [under the terms of] Occupations Code, §2301.476(d) - (f) 
[§2301.476(d)], the license application must contain a sworn statement 
from the manufacturer or distributor that the dealership was purchased 
from a franchised dealer and is for sale at a reasonable price and under 
reasonable terms and conditions, and that the manufacturer or distrib-
utor intends to sell the dealership to a person not controlled or owned 
by the manufacturer or distributor within 12 months of acquiring the 
dealership, except as provided by [in] subsection (h) of this section. 

(c) A request for an extension of the initial 12 month period for 
manufacturer or distributor ownership or control of a new motor vehi-
cle dealership, in accordance with Occupations Code, §2301.476(e), 
must be submitted to the department in accordance with subsection (a) 
of this section [,] along with a sufficient [complete] application to re-
new the new motor vehicle dealer's license. The request must contain 
a detailed explanation, including appropriate documentary support, to 
show the manufacturer's or distributor's good cause for failure to sell 
the dealership within the initial 12 month period. The director will eval-
uate the request and determine whether the license should be renewed 
for a period not to exceed 12 months or deny the renewal application. If 
the renewal application is denied, the manufacturer or distributor may 
request a hearing on the denial [to be conducted] in accordance with 
Occupations Code, §§2301.701 - 2301.713. 

(d) Requests for extensions after the first extension is granted, 
as provided by [in] Occupations Code, §2301.476(e), must be submit-
ted at least 120 days before the expiration of the current license. Upon 
receipt of a subsequent request, the board [Board] will initiate a hear-
ing in accordance with Occupations Code, §§2301.701 - 2301.713, at 
which the manufacturer or distributor will be required to show good 
cause for the failure to sell the dealership. The manufacturer or distrib-
utor has the burden of proof and the burden of going forward on the 
sole issue of good cause for the failure to sell the dealership. 

(e) The department [division] will give notice of the hearing 
described in subsection (d) of this section to all other franchised dealers 
[dealer licensees] holding franchises for the sale and service or service 
only of the same line-make of new motor vehicles that [who] are lo-
cated in the same county in which the dealership owned or controlled by 
the manufacturer or distributor is located or in an area within 15 miles 
of the dealership owned or controlled by the manufacturer or distribu-
tor. Such dealers, if any, will be allowed to intervene and protest the 
granting of the subsequent extension. Notices of intervention by deal-
ers afforded a right to protest under Occupations Code, §2301.476(e)[,] 
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must be filed with the department [division's Docket Clerk] within 15 
days of the date of mailing of the notice of hearing, and a copy must 
be [with a copy] provided to the manufacturer or distributor. The de-
partment will reject a notice of intervention if the notice is not filed 
at least 30 days before: [Failure to file a formal notice of intervention 
within the specified time period will result in the disallowance of the 
intervention.] 

(1) the opening of the dealership; 

(2) close of the buy-sell agreement; or 

(3) the expiration of the current license. 

(f) A hearing under subsection (d) [subsections (d) and (e)] 
of this section will be conducted as expeditiously as possible, but not 
later than 120 days after receipt of the subsequent request for extension 
from the manufacturer or distributor. An [A SOAH] ALJ will prepare a 
written decision and proposed findings of fact and conclusions of law as 
soon as possible, but not later than 60 calendar days after the hearing is 
closed. The new motor vehicle dealer's license that is the subject of the 
hearing will continue in effect until a final decision on the request for 
a subsequent extension is rendered by the board [Board on the request 
for a subsequent extension.]. 

(g) The procedures [procedure] described in subsections (d) -
(f) of this section will be followed for all extensions requested by the 
manufacturer or distributor after the initial extension. 

(h) An application for a new motor vehicle dealer's license of 
[in] which a manufacturer or distributor owns any interest in the dealer-
ship entity in accordance with [under the terms of] Occupations Code, 
§2301.476(g)[,] must contain sufficient documentation to show that the 
applicant meets the requirements of Occupations Code, §2301.476(g). 
[the following:] 

[(1) that the dealer development candidate is part of a group 
of persons who have historically been underrepresented in the manu-
facturer's or distributor's dealer body or is an otherwise qualified person 
who lacks the resources to purchase a dealership outright;] 

[(2) that the manufacturer or distributor is in a bona fide 
relationship with the dealer development candidate;] 

[(3) that the dealer development candidate has made a sig-
nificant investment in the dealership, subject to loss;] 

[(4) that the dealer development candidate has an owner-
ship interest in the dealership; and] 

[(5) that the dealer development candidate operates the 
dealership under a plan to acquire full ownership of the dealership 
within a reasonable time and under reasonable terms and conditions.] 

§215.114. Sale of a Vehicle by a Manufacturer or Distributor at a 
Wholesale Motor Vehicle [Vehicles by Manufacturer/Distributor at 
Wholesale] Auction. 
A manufacturer or distributor [who is] licensed under Occupations 
Code, Chapter 2301[,] or a wholly owned [wholly-owned] subsidiary 
of a manufacturer or distributor, may sell motor vehicles it owns to 
dealers through a licensed Texas wholesale motor vehicle auction. A 
GDN issued to a licensed manufacturer, distributor, or wholly owned 
subsidiary of a manufacturer or distributor shall be canceled, unless 
otherwise allowed under Occupations Code, Chapter 2301. [General 
distinguishing numbers currently issued to licensed manufacturers, 
distributors, or their wholly-owned subsidiaries shall be cancelled on 
the date this rule becomes effective, except where otherwise allowed 
under the Code.] 

§215.115. Manufacturer, Distributor, and Converter Records. 

(a) A manufacturer or distributor must maintain, for a mini-
mum period of 48 months, a record of each vehicle sold to any person 
in this state. The manufacturer or distributor shall make the record 
available during business hours for inspection and copying by a repre-
sentative of the department. 

(b) A converter must maintain, for a minimum period of 48 
months, a record of each vehicle converted to any person in this state, 
including to a Texas franchised dealer. The converter shall make the 
record available during business hours for inspection and copying by a 
representative of the department. 

[(a) Manufacturers and distributors must keep records of all 
vehicles they sell to any person in this state for a minimum period of 
48 months. These records shall be made available for inspection and 
copying by a representative of the department during business hours.] 

[(b) Converters must keep records of all vehicles converted 
and distributed to Texas franchised dealers for a minimum period of 
48 months. These records shall be made available for inspection and 
copying by a representative of the department during business hours.] 

(c) A manufacturer, distributor, or converter is required to 
maintain at its licensed location a record reflecting each purchase, sale, 
or conversion for a minimum period of 24 months. [Records reflecting 
purchases, sales, or conversions for at least the preceding 24 months 
must be maintained at the licensed location.] Records for prior time 
periods may be kept off-site. 

(d) Within 15 days of [Upon] receipt of a request sent by mail 
or electronic document transfer from a representative of the depart-
ment, a manufacturer, distributor, or converter must submit a copy 
[copies] of specified records to the address listed in the request [within 
15 days]. 

(e) Records required to be maintained [kept] and made avail-
able to the department must include the following [shall contain the 
following information]: 

(1) the date of sale or conversion of the motor vehicle; 

(2) the VIN [vehicle identification number]; 

(3) the name and address of the purchasing dealer or con-
verter; 

(4) a copy of or a record [copies of or records] with 
the information contained in the manufacturer's certificate of origin 
[Manufacturer's Certificate of Origin] or title; 

(5) information regarding the prior status of the motor ve-
hicle such as the Reacquired Vehicle Disclosure Statement; 

(6) the repair history of any motor vehicle subject to a war-
ranty complaint; 

(7) technical service bulletin [bulletins] or equivalent 
advisory; and [advisories; and,] 

(8) any audit of a dealership [audits of dealerships]. 

(f) Any record required by the department may be maintained 
[Electronic records. Any records required to be kept may be kept] in 
an electronic format, if the electronic record [records] can be printed at 
the licensed location upon request for the record by a representative of 
the department. 

§215.116. Lease or Sublease Listing. 

A dealer that lists its dealership for lease or sublease to mitigate dam-
ages in accordance with Occupations Code, §2301.4651(e)[,] is re-
quired to list for lease or sublease: 

PROPOSED RULES February 26, 2016 41 TexReg 1395 



(1) the entire real property if the termination or discontin-
uance effectively terminates all line-makes and all franchises for the 
entire dealership; or 

(2) only that portion of the real property associated with the 
terminated line-make or franchise, if the termination or discontinuance 
does not affect all line-makes and all franchises of the dealership. 

§215.117. Market Value Property Appraisal. 

(a) A market value property appraisal assessment made in ac-
cordance with Occupations Code, §2301.482(c)[,] requires three gen-
eral certified real estate appraisers [that have been] certified by the State 
of Texas. 

(b) Necessary real estate and necessary construction are each 
determined by the applicable property use agreement. 

(c) To determine market value of property in accordance with 
Occupations Code, §2301.482(c), an average of the market value prop-
erty appraisals will be calculated from the independent market value 
property assessment determinations of the three general certified real 
estate appraisers. 

§215.118. Determination of Affected County for Dealership Reloca-
tion. 

The most recent population data reported by the federal decennial cen-
sus is used to identify an affected county defined by [under] Occupa-
tions Code, §2301.6521. 

§215.119. Standing to Protest. 

(a) A protesting dealer [protestant] has the burden to demon-
strate standing to protest. 

(b) Standing requirements are established by the type of appli-
cation. 

(1) Protest of an application to establish a dealership or to 
add a new line-make to an existing dealership requires the protesting 
dealer [protestant] to meet standing requirements under Occupations 
Code, §2301.652; 

(2) Protest of an application to relocate a dealership re-
quires the protesting dealer [protestant] to meet standing requirements 
under Occupations Code, §2301.652; 

(3) Protest of an application to relocate a dealership within 
an affected county or from an affected county to an adjacent affected 
county requires the protesting dealer [protestant] to meet standing re-
quirements under Occupations Code, §2301.6521; 

(4) Protest of an application to relocate an economically 
impaired dealership requires the protesting dealer [protestant] to meet 
standing requirements under Occupations Code, §2301.6522; and 

(5) Protest of an application filed by a manufacturer, dis-
tributor, or representative for an extension of time for ownership or con-
trol of a dealership requires the protesting dealer [protestant] to meet 
standing requirements under Occupations Code, §2301.476. 

(c) A person has standing to protest an application to establish 
a dealership or to add a franchised line-make at an existing dealership 
if: 

(1) the person is a franchised dealer of the same line-make; 
and 

(2) the person's dealership is located either in the same 
county as, or within 15 miles of, the dealership for which the applica-
tion was filed. 

(d) Except as provided in subsections (e) and (f) of this section, 
a person has standing to protest an application to relocate a dealership 
or to relocate a franchised line-make of an existing dealership if: 

(1) the person is a franchised dealer of the same line-make; 

(2) the person's dealership is located either in the same 
county as, or within 15 miles of, the dealership for which the appli-
cation for relocation is filed; 

(3) the proposed relocation site is more than two miles from 
the location where the dealership is currently licensed; and 

(4) the proposed relocation site is nearer to the protesting 
franchised dealer than the location from which the relocating dealership 
is currently licensed. 

(e) An application may be filed under Occupations Code, 
§2301.6521 to relocate a dealership from a location in an affected 
county to a location that is either within the same affected county or in 
an adjacent affected county. 

(1) No dealer has standing to protest an application filed in 
accordance with this subsection if the proposed relocation site is two 
miles or less from the relocating dealer's existing licensed location. 

(2) No dealer has standing to protest an application filed 
in accordance with this subsection if the proposed relocation site is 
farther from the protesting dealer's licensed location than the relocating 
dealer's existing licensed location. 

(3) If a dealership of the same line-make as the relocating 
dealership is located within 15 miles of the proposed relocation site, 
then a person has standing to protest an application to relocate[,] filed 
in accordance with this subsection, if: 

(A) the person is a franchised dealer of the same line-
make; 

(B) the person's dealership is located within 15 miles of 
the proposed relocation site; 

(C) the proposed relocation site is more than two miles 
from the location where the dealership is currently licensed; and 

(D) the proposed relocation site is nearer to the protest-
ing franchised dealer than the location from which the relocating deal-
ership is currently licensed. 

(4) If no dealership of the same line-make as the relocating 
dealership is located within 15 miles of the proposed relocation site, 
then a person has standing to protest an application to relocate[,] filed 
in accordance with this subsection, if: 

(A) the person is a franchised dealer of the same line-
make; 

(B) no other dealership of the same line-make is located 
nearer to the proposed relocation site; 

(C) the person's dealership is located in the same af-
fected county as the relocating dealership is proposed to be located; 

(D) the proposed relocation site is more than two miles 
from the location where the relocating dealership is currently licensed; 
and 

(E) the proposed relocation site is nearer to the protest-
ing franchised dealer than the location from which the relocating deal-
ership is currently licensed. 

(f) If an economically impaired dealer files an application un-
der Occupations Code, §2301.6522[,] to relocate its dealership, then a 
dealer may have [has] standing to protest the application if: 
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(1) the dealer is franchised for a line-make that is the same 
as a line-make proposed to be relocated; 

(2) the proposed relocation site is more than two miles 
closer to the protesting dealer's dealership than the site of the econom-
ically impaired dealer's existing licensed location; and 

(3) there is no other dealer located nearer to the proposed 
relocation site that is franchised for a line-make that is proposed to be 
relocated. 

(g) A dealer has standing to protest an application for an ex-
tension of time that was filed by a manufacturer, distributor, or repre-
sentative under Occupations Code, §2301.476[,] if: 

(1) the protesting dealer is franchised for a line-make being 
sold or serviced from the dealership owned or controlled by a manu-
facturer, distributor, or representative; and 

(2) the protesting dealer is located either in the same county 
as, or within 15 miles of, the dealership owned or controlled by the 
manufacturer, distributor, or representative. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600672 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 
43 TAC §215.107 
STATUTORY AUTHORITY 

The repeal is proposed under Transportation Code, §1002.001, 
which provides the board of the Texas Department of Motor 
Vehicles with the authority to adopt rules that are necessary 
and appropriate to implement the powers and the duties of the 
department; Occupations Code, §2301.155, which requires 
the board of the Texas Department of Motor Vehicles to adopt 
rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.107. Hearing. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600671 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 

SUBCHAPTER E. GENERAL DISTINGUISH-
ING NUMBERS 
43 TAC §§215.131 - 215.133, 215.135, 215.137 - 215.141, 
215.144 - 215.160 
STATUTORY AUTHORITY 

The amendments and new section are proposed under Trans-
portation Code, §1002.001, which provides the board of the 
Texas Department of Motor Vehicles with the authority to adopt 
rules that are necessary and appropriate to implement the 
powers and the duties of the department; Occupations Code, 
§2301.155, which requires the board of the Texas Department of 
Motor Vehicles to adopt rules necessary or convenient to admin-
ister Occupations Code, Chapter 2301; and more specifically, 
Occupations Code, §2301.266, which authorizes the board to 
adopt rules applicable to the issuance of duplicate licenses; 
and Occupations Code, §2301.602, which requires the board 
to adopt rules to enforce Chapter 2301, Subchapter M; Trans-
portation Code, §503.002 which authorizes the board to adopt 
rules to administer Transportation Code, Chapter 503; and more 
specifically, Transportation Code, §503.009, which authorizes 
the board to adopt rules for procedures concerning contested 
cases; Transportation Code, §503.061, which requires the 
board to adopt rules regulating the issuance of dealer's license 
plates; and Transportation Code, §503.0626 and §503.0631, 
which require the board to adopt rules necessary to implement 
and manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.131. Purpose and Scope [Objective]. 
This subchapter implements [The objective of this subchapter is to 
implement the intent of the legislature as declared in] Transportation 
Code, Chapter 503[,] and Occupations Code, Chapter 2301[, by pre-
scribing rules to regulate businesses requiring general distinguishing 
numbers]. 

§215.132. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Barrier--A material object or set of objects that sepa-
rates or demarcates. 

PROPOSED RULES February 26, 2016 41 TexReg 1397 



(2) Charitable organization--Has the meaning assigned by 
Transportation Code, §503.062(e). [An organization that is established 
and exists for the purpose of relieving poverty, the advancement of 
education, religion, or science, the promotion of health, governmental, 
or municipal purposes, or other purposes beneficial to the community 
without financial gain.] 

(3) Consignment sale--The owner-authorized sale of a 
motor vehicle by a person other than the owner[, under the terms of a 
written authorization from the owner]. 

[(4) Dealer--Any person who is regularly and actively en-
gaged in the business of buying, selling, or exchanging new or used 
motor vehicles, motorcycles, motor homes, mobility motor vehicles, 
house trailers, or trailers or semitrailers as defined in Transportation 
Code, §501.001 et seq., or Transportation Code, §502.001 et seq., at ei-
ther wholesale or retail, either directly, indirectly, or by consignment.] 

[(5) Independent mobility motor vehicle dealer--A non-
franchised dealer who:] 

[(A) holds a general distinguishing number issued by 
the department under Transportation Code, Chapter 503;] 

[(B) holds a converter's license issued under Occupa-
tions Code, Chapter 2301;] 

[(C) is engaged in the business of buying, selling, or ex-
changing mobility motor vehicles and servicing or repairing the devices 
installed on mobility motor vehicles at an established and permanent 
place of business in this state; and] 

[(D) is certified by the manufacturer of each mobility 
device that the dealer installs, if the manufacturer offers that certifica-
tion.] 

(4) [(6)] House trailer--A nonmotorized vehicle designed 
for human habitation and for carrying persons and property on [upon] 
its own structure and for being drawn by a motor vehicle. A house 
trailer [The term] does not include manufactured housing. A towable 
recreational vehicle, [Towable recreational vehicles] as defined by [in] 
Occupations Code, §2301.002, is [are] included in the terms "house 
trailer" or "travel trailer." 

(5) [(7)] License--A dealer's GDN [general distinguishing 
number] assigned by the department identifying the type of business for 
a specified [division for the] location from which the person engages 
in business. 

[(8) Mobility motor vehicle--A motor vehicle that is de-
signed and equipped to transport a person with a disability and that:] 

[(A) has a chassis that contains:] 

[(i) a permanently lowered floor or lowered frame; 
or] 

[(ii) a permanently raised roof and raised door;] 

[(B) contains at least one of the following:] 

[(i) an electronic or mechanical wheelchair, scooter, 
or platform lift that enables a person to enter or exit the vehicle while 
occupying a wheelchair or scooter;] 

[(ii) an electronic or mechanical wheelchair ramp; 
or] 

[(iii) a system to secure a wheelchair or scooter to 
allow for a person to be safely transported while occupying the wheel-
chair or scooter; and] 

[(C) is installed as an integral part or permanent attach-
ment to the motor vehicle's chassis.] 

(6) [(9)] Person--Has the meaning assigned by Oc-
cupations Code, §2301.002. [Any individual, firm, partnership, 
corporation, or other legal entity.] 

(7) [(10)] Sale--With regard to a specific vehicle, the trans-
fer of possession of that vehicle to a purchaser for consideration. 

(8) [(11)] Temporary tag--A buyer's temporary tag, con-
verter's temporary tag, or dealer's temporary tag as described under 
Transportation Code, Chapter 503. [A buyer tag, converter tag, or 
dealer tag.] 

(9) [(12)] Towable recreational vehicle--Has the same 
meaning as "house trailer" defined by this section. [See definition for 
House Trailer in this section.] 

(10) [(13)] Travel Trailer--Has the same meaning as "house 
trailer" defined by this section. [See definition for House Trailer in this 
section.] 

(11) Vehicle--Has the meaning assigned by Transportation 
Code, §503.001. 

(12) VIN--Vehicle identification number. 

[(14) Wholesale dealer--A licensed dealer who only sells 
or exchanges vehicles with other licensed dealers.] 

§215.133. General Distinguishing Number. 

(a) No person may engage in business as a dealer unless that 
person has a currently valid general distinguishing number assigned 
by the department [division] for each location from which the person 
engages in business. If a dealer consigns more than five vehicles in a 
calendar year for sale from a location other than the location for which 
the dealer holds a general distinguishing number, the dealer must also 
hold a general distinguishing number for the consignment location. 

(b) The provisions of subsection (a) of this section do not apply 
to: 

(1) a person who sells or offers for sale fewer than five ve-
hicles of the same type as herein described in a calendar year and such 
vehicles are owned by him and registered and titled in his name; 

(2) a person who sells or offers to sell a vehicle acquired 
for personal or business use if the person does not sell or offer to sell to 
a retail buyer and the transaction is not held for the purpose of avoid-
ing the provisions of Transportation Code, §503.001 et seq., and this 
subchapter; 

(3) an agency of the United States, this state, or local gov-
ernment; 

(4) a financial institution or other secured party selling a 
vehicle in which it holds a security interest, in the manner provided by 
law for the forced sale of that vehicle; 

(5) a receiver, trustee, administrator, executor, guardian, or 
other person appointed by or acting pursuant to the order of a court; 

(6) an insurance company selling a vehicle acquired from 
the owner as the result of paying an insurance claim; 

(7) a person selling an antique passenger car or truck that is 
at least 25 years old or a collector selling a special interest motor vehi-
cle as defined in Transportation Code, §683.077, if the special interest 
vehicle is at least 12 years old; 

(8) a licensed auctioneer who, as a bid caller, sells or offers 
to sell property to the highest bidder at a bona fide auction if neither le-
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gal nor equitable title passes to the auctioneer and if the auction is not 
held for the purpose of avoiding another provision of Transportation 
Code, §503.001 et seq., and this subchapter; and provided that if an auc-
tion is conducted of vehicles owned, legally or equitably, by a person 
who holds a general distinguishing number, the auction may be con-
ducted only at a location for which a general distinguishing number has 
been issued to that person or at a location approved by the department 
[division] as provided in §215.135 of this subchapter (relating to More 
than One Location); and 

(9) a person who is a domiciliary of another state and who 
holds a valid dealer license and bond, if applicable, issued by an agency 
of that state, when the person buys a vehicle from, sells a vehicle to, or 
exchanges vehicles with a person who: 

(A) holds a current valid general distinguishing number 
issued by the department, [division,] if the transaction is not intended 
to avoid the terms of Transportation Code, §503.001 et seq.; or 

(B) is a domiciliary of another state if the person holds 
a valid dealer license and bond, if applicable, issued by that state, and 
if the transaction is not intended to avoid the terms of Transportation 
Code, §503.001 e t seq. 

(c) Application for a general distinguishing number shall be 
on a form prescribed by the department [division] properly completed 
by the applicant showing all information requested thereon and shall be 
submitted to the department [division] accompanied by the following: 

(1) proof of a $25,000 surety bond as provided in §215.137 
of this subchapter (relating to Surety Bond); [Security Requirements);] 

(2) the fee for the general distinguishing number as pre-
scribed by law for each type of license requested; 

(3) the fee as prescribed by law for each metal dealer 
[metal] plate requested as prescribed by law; 

(4) a copy of each assumed name certificate on file with the 
Office of the Secretary of State or county clerk; and 

(5) a photocopy of at least one of the following documents 
for the owner, president, or managing partner of the dealership: 

(A) current driver's license; 

(B) current Department of Public Safety identification; 

(C) current concealed handgun license; 

(D) [(C)] current passport; or 

(E) [(D)] current United States armed forces identifica-
tion. 

(d) A person who applies for a general distinguishing number 
and will operate as a dealer under a name other than the name of that 
person shall use the name under which that person is authorized to do 
business, as filed with the Office of the Secretary of State or county 
clerk, and the assumed name of such legal entity shall be recorded on 
the application using the letters "DBA." 

(e) If the general distinguishing number is issued to a corpo-
ration, the dealer's name and assumed name used by the dealer, as on 
file with the Office of the Secretary of State, shall be recorded on the 
application. 

(f) A wholesale dealer licensee may buy, sell, or exchange ve-
hicles with licensed dealers. A wholesale dealer licensee holder may 
not sell or exchange vehicles at retail. 

(g) An independent mobility motor vehicle dealer shall retain 
and produce for inspection all records relating to the license require-

ments under Occupations Code, §2301.002(17-a) and all information 
and records required under Transportation Code, §503.0295. 

(h) An application for a general distinguishing number may be 
denied if an applicant for such license has committed any act that could 
result in license cancellation or revocation under Transportation Code, 
§503.001 et seq.; Occupations Code, §2301.001 et seq.; or any rule or 
regulation of the department. 

(i) Upon request by the department, the applicant shall submit 
documents demonstrating that the applicant owns the real property on 
which the business is situated or has a written lease for the property 
that has a term of not less than the term of the license. 

§215.135. More than One Location. 
(a) A dealer that holds a GDN [holding a general distinguish-

ing number] for a particular type of vehicle may operate from more 
than one location within the limits of a city, provided each [such] loca-
tion is operated by the same legal entity and meets the requirements of 
§215.140 of this title [subchapter] (relating to Established and Perma-
nent Place of Business). 

(b) Additional locations [which are] not located within the lim-
its of the same city of the initial dealership are required to: 

(1) obtain a new GDN; and [separate license and security] 

(2) provide a new surety bond reflecting the additional lo-
cation, unless the licensed location is exempt by statute from the surety 
requirement. [from the security requirement by statute.] 

(c) A dealer that relocates from a point outside the limits of a 
city or relocates to a point not within the limits of the same city of the 
initial location is required to: 

(1) obtain a new GDN; and 

(2) provide a new surety bond reflecting the new address, 
unless the licensed location is exempt by statute from the surety re-
quirement. 

[(c) Dealerships that are relocated from a point outside the lim-
its of a city, or relocated to a point not within the limits of the same city 
of the initial location are required to obtain a new license and provide 
new security reflecting the new address unless the location is exempt 
from the security requirement by statute.] 

(d) A dealer shall notify the department [division] in writing 
within 10 days of [the] opening, closing, or relocating any licensed 
[relocation of any dealership] location. Each [new] location must meet 
and maintain the requirements of §215.140 [of this subchapter]. 

(e) A dealer may not commence business at any location until 
the department issues a license specific to that location. 

§215.137. Surety Bond [Security Requirements]. 
[(a) Unless exempt pursuant to subsection (d) of this section, 

a dealer shall maintain a $25,000 bond conditioned on the dealer's pay-
ment of all valid bank drafts drawn by the dealer for the purchase of 
motor vehicles and the dealer's transfer of good title to each motor ve-
hicle the dealer offers for sale. The bond must be valid for the same 
period of time as the dealer's license and is subject to the following:] 

[(1) The bond shall be on a form which is prescribed by the 
division and approved by the attorney general and issued by a company 
duly authorized to do business in the state of Texas.] 

(a) [(2)] The surety bond required by Transportation Code 
§503.033 [The bond] shall be in the legal business name in which the 
dealer's license will be issued and shall contain the complete physical 
address of each dealership location licensed under the GDN [general 
distinguishing number] that the surety bond is intended to cover. 
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(b) [(3)] A surety bond executed by an agent representing [who 
represents] a bonding company or surety must be supported by an orig-
inal power of attorney from the bonding company or surety. 

(c) The identity of the obligee on a surety bond or a rider to 
a surety bond must be approved by the department. A surety bond or 
rider to a surety bond may be identified as: 

(1) a person who obtains a court judgment assessing dam-
ages and attorney's fees for an act or omission on which the bond is 
conditioned; or 

(2) unknown. 

(d) A bonding company that pays any claim against a surety 
bond shall immediately report the payment to the department. 

(e) A bonding company shall give written notice to the depart-
ment 30 days prior to canceling any surety bond. 

[(b) Recovery against the bond may be made by any person 
who obtains a court judgment assessing damages and/or attorneys fees 
for an act or omission on which the bond is conditioned. If the person 
seeking to obtain such a court judgment is a dealer, that dealer shall 
notify the division of the claim immediately upon filing suit on the 
bond.] 

[(c) Payment of any judgment by the bonding company shall 
be immediately reported to the division in writing.] 

(f) [(d)] The surety bond required by this section does [The 
provisions of subsection (a) of this section do] not apply to a: 

(1) franchised motor vehicle dealer [who is] licensed by the 
department; [division;] 

(2) franchised motorcycle dealer [who is] licensed by the 
department; [division;] 

(3) franchised house trailer or travel trailer dealer licensed 
by the department; or 

(4) trailer or semitrailer [trailer/semitrailer] dealer licensed 
by the department. 

§215.138. Use of Metal Dealer's [Dealer] License Plates. 

(a) A metal dealer's license plate [Metal dealer license plates] 
shall be attached to the rear license plate holder of a vehicle in accor-
dance with [vehicles on which such plates may be displayed pursuant 
to] Transportation Code, §503.061. 

(b) A [Although not a requirement, a] copy of the receipt for 
the metal dealer's license plate issued by the department [division] 
should be carried in the vehicle so that the receipt [it] can be presented 
to law enforcement personnel upon request. 

(c) [(b)] A metal dealer's license plate [Metal dealer license 
plates] may not be displayed on: 

(1) a laden commercial vehicle [vehicles] being operated 
or moved on [upon] the public streets or highways; or 

(2) [on] the dealer's service or work vehicle, [vehicles,] ex-
cept as provided by Transportation Code, §503.068(b-1). 

[(1) Examples of vehicles considered as service or work 
vehicles for purposes of this subsection are:] 

[(A) a vehicle used for towing or transporting other ve-
hicles;] 

[(B) a vehicle, including a light truck, used in connec-
tion with the operation of the dealer's shops or parts department;] 

[(C) a courtesy car on which a courtesy car sign is dis-
played;] 

[(D) a rental or lease vehicle; and] 

[(E) a boat trailer owned by a dealer or manufacturer 
that is used to transport more than one boat.] 

[(2) A light truck is not considered to be a laden commer-
cial vehicle when it is:] 

[(A) mounted with a camper unit; or] 

[(B) towing a trailer for recreational purposes.] 

[(3) As used in this subsection, "light truck" has the mean-
ing assigned by Transportation Code, §541.201.] 

(d) For purposes of this section, a dealer's service or work ve-
hicle includes: 

(1) a vehicle used for towing or transporting another vehi-
cle; 

(2) a vehicle, including a light truck, used in connection 
with the operation of the dealer's shops or parts department; 

(3) a courtesy car on which a courtesy car sign is displayed; 

(4) a rental or lease vehicle; and 

(5) a boat trailer owned by a dealer or manufacturer that is 
used to transport more than one boat. 

(e) As used in this section, "light truck" has the meaning as-
signed by Transportation Code, §541.201. 

(f) For purposes of this section, a light truck is not considered 
a laden commercial vehicle when it is: 

(1) mounted with a camper unit; or 

(2) towing a trailer for recreational purposes. 

(g) [(c)] A metal dealer's license plate [Metal dealer license 
plates] may be displayed only on the type of vehicle for which the 
GDN [general distinguishing number] is issued and for which a dealer 
is licensed to sell. A nonfranchised dealer may not display a metal 
dealer's license plate on a new motor vehicle. [Non-franchised dealers 
may not display metal dealer plates on new motor vehicles.] 

(h) A metal dealer's license plate may be displayed only on a 
vehicle that has a valid inspection in accordance with Transportation 
Code, Chapter 548. 

(i) [(d)] A dealer shall maintain a record of each metal dealer's 
license [dealer metal] plate issued to that dealer. The record must con-
tain: [that contains:] 

(1) the assigned metal dealer's license plate number; 

(2) the year and make of the vehicle to which the metal 
dealer's license plate is affixed; 

(3) the VIN [vehicle identification number (VIN)] of the 
vehicle; and 

(4) the name of the person in control of the vehicle. 

(j) If a dealer cannot account for a metal dealer's license plate 
that the department issued to that dealer, the dealer must: 

(1) document the metal dealer's license plate as "void" in 
the metal dealer's license plate record; 
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(2) within three days of discovering that the metal dealer's 
license plate is missing, report to the department in writing that the 
metal dealer's license plate is lost or stolen; and 

(3) if found, cease use of the metal dealer's license plate. 

(k) A metal dealer's license plate is no longer valid for use after 
the dealer reports to the department that the metal dealer's license plate 
is missing. 

[(e) Dealer metal plates that cannot be accounted for shall be 
voided in the dealer's record and reported as missing to the department 
within three days of the date that the discovery is made. After a plate 
is reported as missing, it is no longer valid for use.] 

[(f) The dealer's record required under subsections (d) and (e) 
of this section shall be available at the dealer's location during normal 
working hours for review by a representative of the department.] 

§215.139. Metal Dealer's License [Dealer] Plate Allocation. 

(a) The number of metal dealer's license [dealer] plates a 
dealer may order for business use is [allocated] based on the type of 
license for which the dealer applied [for] and the number of vehicles 
the dealer sold during the previous year. [New license applicants are 
allotted a predetermined number of metal dealer plates during the first 
license term.] 

(b) A new license applicant is allotted a predetermined num-
ber of metal dealer's license plates for the duration of the dealer's first 
license term. 

[(b) The maximum number of metal dealer plates issued to a 
new license applicant during the first license term is, unless otherwise 
qualified to receive more:] 

[(1) Franchised motor vehicle dealer - 5;] 

[(2) Franchised motorcycle dealer - 5;] 

[(3) Independent motor vehicle dealer - 2;] 

[(4) Independent motorcycle dealer - 2;] 

[(5) Franchised or independent travel trailer dealer - 2;] 

[(6) Utility trailer or semi-trailer dealer - 2;] 

[(7) Independent mobility vehicle dealer - 2; and] 

[(8) Wholesale dealer - 1.] 

(c) Unless otherwise qualified under this section, the maxi-
mum number of metal dealer's license plates the department will issue 
to a new license applicant during the applicant's first license term is in-
dicated in the following table. 
Figure 43 TAC §215.139(c) 

[(c) A newly licensed dealership with a previous license status 
is not subject to the initial allotment limits described in subsection (b) 
of this section, and may rely on that previous license status to obtain 
dealer plates, if it is:] 

(d) A dealer that submits an application to the department for a 
license is not subject to the initial allotment limits described in this sec-
tion and may rely on that dealer's existing allocation of metal dealer's 
license plates if that dealer is: 

(1) a franchised dealership [that has been] subject to a buy-
sell agreement, regardless of a change in the entity or ownership; [or] 

(2) any type of dealer that is relocating [relocates] and has 
been licensed by the department for a period of one year or longer; or[.] 

(3) any type of dealer that is changing its business entity 
type and has been licensed by the department for a period of one year 
or longer. 

(e) The maximum number of metal dealer's license plates the 
department will issue to a vehicle dealer per license term is indicated 
in the following table. 
Figure 43 TAC §215.139(e) 

[(d) The maximum number of dealer plates issued to a motor 
vehicle dealer per license term is:] 

[(1) Franchised motor vehicle dealer - 30;] 

[(2) Franchised motorcycle dealer - 10;] 

[(3) Independent motor vehicle dealer - 3;] 

[(4) Independent motorcycle dealer - 3;] 

[(5) Franchised or independent travel trailer dealer - 3;] 

[(6) Utility trailer or semi-trailer dealer - 3;] 

[(7) Independent mobility vehicle dealer - 3; and] 

[(8) Wholesale dealer - 1.] 

(f) [(e)] A dealer may obtain more than the maximum number 
of metal dealer's license plates provided by [plates set out in subsec-
tions (b) or (d) of] this section[,] by submitting to the department proof 
of sales for the previous 12-month period that justifies additional allo-
cation. 

(1) The number of additional metal dealer's license plates 
the department will issue to a dealer that demonstrates a need through 
proof of sales is indicated in the following table. 
Figure 43 TAC §215.139(f)(1) 

[(1) The dealer may receive the following additional 
plates:] 

[(A) Wholesale dealers - 1;] 

[(B) Dealers selling fewer than 50 vehicles - 1;] 

[(C) Dealers selling 50 to 99 vehicles - 2;] 

[(D) Dealers selling 100 to 200 vehicles - 5; or] 

[(E) Dealers selling more than 200 vehicles may receive 
any number of dealer plates at the dealer's discretion.] 

(2) For purposes of this [subsection and subsection (f) of 
this] section, proof of sales for the previous 12-month period may 
consist of a copy of the most recent vehicle inventory tax declaration 
[recently filed Vehicle Inventory Tax Declaration] or monthly state-
ments [duly] filed with the [proper] taxing authority in the county 
of the dealer's licensed [dealership's] location. Each copy must be 
stamped as received by the taxing [tax] authority. A [Any] franchised 
dealer's [renewal] license renewal application that indicates sales of 
more than 200 units is considered to be proof of sales of more than 
200 units and no additional proof is required. 

(3) The department may not issue more than two metal 
dealer's license plates to a wholesale motor vehicle dealer. For pur-
poses of this section, a wholesale motor vehicle dealer's proof of sales 
may be demonstrated to the department by submitting: 

(A) evidence of the wholesale motor vehicle dealer's 
sales for the previous 12-month period, if the wholesale motor vehi-
cle dealer has been licensed during those 12 months; or 

(B) other documentation approved by the department 
demonstrating the wholesale motor vehicle dealer's transactions. 
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(g) [(f)] The director may waive the metal dealer's license 
[dealer] plate issuance restrictions [in accordance with this subsection] 
if the waiver is essential for the continuation of the business. The 
director will determine [base the determination of] the number of 
metal dealer's license [dealer] plates the department will issue based 
[dealer will receive] on the dealer's past sales, dealer's inventory, and 
any other factor [factors that] the director determines pertinent. 

(1) A request for a waiver must be submitted to the director 
in writing and specifically state why the additional plate is [plates are] 
necessary for the continuation of the applicant's business. 

(2) A request for a waiver must be accompanied by proof of 
the dealer's sales for the previous 12-month period, [year] if applicable. 

(3) A wholesale motor vehicle dealer may not apply for a 
waiver of the metal dealer's license [dealer] plate issuance restrictions. 

(4) A waiver granted by the director under this section 
[subsection] for a specific number of metal dealer's license plates is 
valid for four years. 

(h) This section does not apply to a personalized prestige 
dealer's license plate issued in accordance with Transportation Code, 
§503.0615. 

§215.140. Established and Permanent Place of Business. 

A dealer must meet the following requirements at each licensed lo-
cation and [must] maintain the [following] requirements during the 
[entire] term of the license. 

(1) Business hours for retail dealers. 

(A) A retail dealer's office [facility] shall be open at 
least four days per week for at least four consecutive hours per day. 

(B) The retail dealer's business hours for each day of the 
week must be posted at the main entrance of the retail dealer's office 
that is accessible to the public. The owner or a bona fide employee of 
the retail dealer shall be at the retail dealer's licensed location during 
the posted business hours for the purposes [purpose] of buying, selling, 
exchanging, or leasing vehicles. If the owner or a bona fide employee 
is not available to conduct business during the retail dealer's posted 
business hours due to special circumstances or emergencies, a separate 
sign must be posted indicating the date and time the retail dealer will 
resume operations. Regardless of the retail dealer's business hours, the 
retail dealer's telephone must be answered from 8:00 a.m. to 5:00 p.m. 
weekdays by a bona fide employee, answering service, or answering 
machine. 

(2) Business hours for wholesale motor vehicle dealers. A 
dealer that [who] holds only a wholesale motor vehicle dealer's license 
must post its business hours at the main entrance of the wholesale mo-
tor vehicle dealer's office. A wholesale motor vehicle dealer shall be 
at the wholesale motor vehicle dealer's licensed location [for] at least 
two weekdays per week for at least two consecutive hours per day. Re-
gardless of the wholesale motor vehicle dealer's business hours, the 
wholesale motor vehicle dealer's telephone must be answered from 
8:00 a.m. to 5:00 p.m. weekdays by a bona fide employee, answer-
ing service, or answering machine. 

(3) Business sign requirements for retail dealers. A retail 
dealer must display a conspicuous, permanent sign with letters at least 
six inches in height showing the retail dealer's business name or as-
sumed name substantially similar to the name reflected on the retail 
dealer's license[,] under which the retail dealer conducts business. The 
sign must be permanently mounted at the address listed on the appli-
cation for the retail dealer's [dealer] license. A retail dealer may use a 
temporary sign or banner if that retail [the] dealer can show proof that 

a sign [is on order] that meets the requirements of [set out in] this para-
graph has been ordered. 

(4) Business sign requirements for wholesale motor vehi-
cle dealers. A wholesale motor vehicle dealer must display a conspicu-
ous, permanent sign with letters at least six inches in height showing the 
wholesale motor vehicle dealer's business name or assumed name sub-
stantially similar to the name reflected on the wholesale motor vehicle 
dealer's license[,] under which the wholesale motor vehicle dealer con-
ducts business. The sign must be permanently mounted on the business 
property and shall be on the main door to the wholesale motor vehicle 
dealer's office or on the outside of the building that houses [housing] the 
wholesale motor vehicle dealer's office. If the wholesale motor vehicle 
dealership is located in an office building with one or more other busi-
nesses and an outside sign is not permitted by the landlord, a business 
sign permanently mounted on or beside the main door to the wholesale 
motor vehicle dealer's office with letters at least two inches in height 
is acceptable. A wholesale motor vehicle dealer may use a temporary 
sign or banner if the wholesale motor vehicle dealer can show proof 
that a sign [is on order] that meets the requirements of [set out in] this 
paragraph has been ordered. 

(5) Office structure for a retail dealer and a wholesale mo-
tor vehicle dealer. [retail and wholesale dealers.] 

(A) A dealer's office [The office of a retail or wholesale 
dealer] must be located in a building[,] with connecting exterior walls 
on all sides. 

(B) A dealer's office must comply with all applicable 
local zoning ordinances and deed restrictions. 

(C) A dealer's office may not be located within a resi-
dence, apartment [house], hotel, motel, or rooming house. 

(D) The physical address of the dealer's office must be 
recognized by the U.S. Postal Service or capable of receiving U.S. mail. 
The department will not mail a license or a metal dealer's license plate 
to an out of state address. [Licenses and metal dealer plates will not be 
mailed to any out-of-state address.] 

(E) A portable-type office structure may qualify as an 
office only if the structure meets the requirements of this section and is 
not a readily moveable trailer or other vehicle. 

(6) Required office equipment for a retail dealer and a 
wholesale motor vehicle dealer [dealers]. At a minimum, a dealer's 
[the] office must be equipped with: 

(A) a desk; 

(B) two chairs; 

(C) Internet access; and 

(D) a working telephone number listed in the business 
name or assumed name under which the dealer conducts [does] busi-
ness. 

(7) Number of retail dealers in one office. Not more than 
four retail dealers may be located in the same business structure. 

(8) Number of wholesale motor vehicle dealers in one of-
fice. Not more than eight wholesale motor vehicle dealers may be lo-
cated in the same business structure. 

(9) Office sharing prohibition for retail dealers and whole-
sale motor vehicle dealers. [Wholesale and retail dealers office sharing 
prohibition.] Unless otherwise authorized by the Transportation Code, 
a retail [motor vehicle] dealer and a wholesale motor vehicle dealer[, 
either of which is] licensed after September 1, 1999, may not be located 
in the same business structure. 

41 TexReg 1402 February 26, 2016 Texas Register 



(10) Dealer housed with other business. 

(A) If a person conducts business as a dealer in con-
junction with another business owned by the same person and under 
the same name as the other business, the same telephone number may 
be used for both businesses. If the name of the dealer differs from the 
name [that] of the other business, a separate telephone listing and a sep-
arate sign for each business is required. 

(B) A person may conduct business as a dealer in 
conjunction with another business not owned by that person only if 
the dealer owns the property on which business is conducted or has a 
separate lease agreement from the owner of that property that meets 
[meeting] the requirements of [paragraph (13) of] this section. The 
same telephone number may not be used by both businesses. The 
dealer must have separate business signs, telephone listings, and office 
equipment required under this section. 

(11) Display area requirements. 

(A) A wholesale motor vehicle dealer is not required 
to have display space at the wholesale motor vehicle dealer's business 
premises. 

(B) A retail dealer must have an area designated as dis-
play space for the retail dealer's inventory. A retail dealer's designated 
display area must comply with the following requirements. [in accor-
dance with this subsection.] 

(i) [(A)] The display area must be located at the 
retail dealer's business address or contiguous with the retail dealer's 
address. A noncontiguous [non-contiguous] storage lot is permissible 
only if there is no public access and no sales activity occurs at the 
storage lot. A sign stating the retail dealer's name, telephone number, 
and the fact the property is a storage lot is permissible. 

(ii) [(B)] The [A dealer's] display area must be of 
sufficient size to display at least five vehicles of the type for which the 
GDN [general distinguishing number] is issued. Those spaces must be 
reserved exclusively for the retail dealer's inventory and may not be 
shared or intermingled with another business or a public parking area, 
a driveway to the office, or another dealer's display area. 

(iii) [(C)] The display area may not be on a public 
easement, right-of-way, or driveway unless the governing body having 
jurisdiction of the easement, right-of-way, or driveway expressly con-
sents in writing to use as a display area. If the easement, right-of-way, 
or driveway is a part of the state highway system, use as a display area 
may only be authorized by a lease agreement. 

(iv) [(D)] If the retail dealer shares a display or park-
ing area with another business, including another dealer, the dealer's 
vehicle inventory [If the display area is in conjunction with another 
dealership or another business that is not related to the sale or opera-
tion of motor vehicles, the display area for the dealer's inventory] must 
be separated from the other business's display or [any other business's 
or dealer's] parking area by a material object or barrier [barricade] that 
cannot be readily removed. [moved by an individual.] 

(v) [(E)] The display area must be adequately illumi-
nated if the retail dealer is open at night [after sundown] so that a ve-
hicle [vehicles] for sale can be properly inspected by a potential buyer. 
[any prospective customer.] 

(vi) [(F)] The display area may be located inside a 
building. 

(12) Dealers holding a license issued under Occupations 
Code, Chapter 2302. [Dealer with salvage dealer license.] If a dealer 
also holds a license issued under Occupations Code, Chapter 2302, 

each salvage motor [salvage dealer license, each salvage] vehicle that 
is offered for sale on the premises of the dealer's display area must be 
clearly and conspicuously marked with a sign informing a potential 
buyer [that informs the potential buyers] that the vehicle is a salvage 
motor vehicle. This requirement does not apply to a licensed salvage 
pool operator. 

(13) Lease requirements. If the premises from which a 
dealer conducts business, including any display area, is not owned by 
the dealer, the dealer must maintain a lease that is continuous during 
the period of time [with the period] for which the dealer's license will 
be issued. The [That] lease agreement must be on a properly executed 
form containing at a minimum: 

(A) the name of the landlord as the lessor of the 
premises and the name of the dealer as the tenant or lessee of the 
premises; [names of the lessor and lessee;] 

(B) the period of time for which the lease is valid; [and] 

(C) the street address or legal description of the prop-
erty, provided that if only a legal description of the property is included, 
[provided,] the applicant must attach a statement that the property de-
scription in the lease agreement is the street address identified on the 
application; and[.] 

(D) the signature of the landlord as the lessor and the 
signature of the dealer as the tenant or lessee. 

(14) Dealer must display license. A dealer must display the 
dealer's [dealer] license issued by the department at all times in a man-
ner that makes the license easily readable by the public and in a con-
spicuous place at each place of business for which the dealer's license 
[it] is issued. If the dealer's license applies to more than one location, 
a copy of the original license may be displayed in each supplemental 
location. 

§215.141. Sanctions. 

(a) The board or department may: 

(1) deny an application; 

(2) revoke a license; 

(3) suspend a license; and 

(4) assess a civil penalty or other action against a license 
applicant, a license holder, or a person engaged in business for which 
a license is required. 

[(a) Revocation/Denial. The Board may deny, revoke, or sus-
pend a dealer's license (general distinguishing number) or assess civil 
penalties against any person if that person:] 

(b) The board or department may take action described in sub-
section (a) of this section if a license applicant, a license holder, or a 
person engaged in business for which a license is required: 

(1) fails to maintain a good and sufficient bond in the 
amount of $25,000 if required; 

(2) fails to maintain records required under this chapter; [an 
established and permanent place of business conforming to the regula-
tions pertaining to office, sign, and display space requirements;] 

(3) refuses [to permit] or fails to comply with a request by a 
representative of the department to examine and copy during the license 
holder's business hours at the licensed location: [the] 

(A) sales records required to be maintained by [kept un-
der] §215.144 of this title (relating to Records); [subchapter (relating 
to Record of Sales and Inventory) and] 
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(B) ownership papers for a vehicle [vehicles] owned by 
that dealer or under that dealer's control;[,] and 

(C) evidence of ownership or a current lease agreement 
for the property on which the business is located; [lease rights on the 
property upon which the dealer's business is located, during posted 
working hours or through a request made by the department pursuant 
to these rules;] 

(4) refuses or fails to timely comply with a request for 
records made by a representative of the department; 

(5) [(4)] holds a wholesale motor vehicle dealer's license 
and: [dealer license and, without notifying the division and meeting 
the vehicle display space requirements of §215.140 of this subchapter, 
is found to be selling or offering to sell a vehicle to someone other than 
a licensed dealer, unless authorized by statute;] 

(A) fails to meet the requirements of §215.140 of this 
title (relating to Established and Permanent Place of Business); or 

(B) sells or offers to sell a motor vehicle to a person 
other than a licensed dealer; 

(6) [(5)] sells or offers to sell a type of vehicle that the per-
son is not licensed to sell; 

(7) [(6)] fails to notify the department [division] of a 
change of the license holder's physical address, [physical or] mailing 
address, [and/or] telephone number, or email address within 10 days 
of the [after such] change; 

(8) [(7)] fails to notify the department [division] of a 
license holder's [dealer's] name change or ownership change within 
10 days of the [after such] change; 

(9) [(8)] except as provided by law, issues more than one 
buyer's temporary tag for the purpose of extending the purchaser's op-
erating privileges for more than 60 days; 

(10) [(9)] fails to remove a license plate or registration in-
signia [license plates as required by law] from a vehicle that is dis-
played for sale; 

(11) [(10)] misuses a metal dealer's [metal dealer] license 
plate or a temporary tag; 

(12) [(11)] fails to display a metal dealer's [dealer] license 
plate or temporary tag, as required by law; [plates or tags in a manner 
conforming to the regulations pertaining to the display of such plates 
and tags;] 

[(12) fails to satisfy the notification requirements of 
§215.144 of this subchapter;] 

(13) holds open a title [titles] or fails to take assignment 
of a certificate [all certificates] of title, manufacturer's certificate, 
[certificates,] or other basic evidence of ownership for a vehicle 
[vehicles] acquired by the dealer, or fails to assign the certificate of ti-
tle, manufacturer's certificate, or other basic evidence of ownership for 
a vehicle sold; [vehicles sold (All certificates of title, manufacturer's 
certificates, or other basic evidence of ownership for vehicles owned 
by a dealer must be properly executed showing transfer of ownership 
into the name of the dealer.);] 

(14) fails to remain regularly and actively engaged in the 
business of buying, selling, or exchanging vehicles of the type for 
which the GDN [general distinguishing number] is issued by the de-
partment; 

(15) violates a provision of Occupations Code, Chapter 
2301; Transportation Code Chapters 503 and 1000 - 1005; a board 

order or rule; or a [any of the provisions the Codes, or any rule or] 
regulation of the department relating to the sale, lease, distribution, 
financing, or insuring of vehicles, including advertising rules under 
[set out in] Subchapter H of this chapter (relating to Advertising); 

(16) is convicted of an offense that directly relates to the 
duties or responsibilities of the occupation; 

(17) is determined by the board or department, in accor-
dance with §215.89 of this title (relating to Fitness), to be unfit to hold 
a license; 

(18) [(16)] has not assigned at least five vehicles in the prior 
12 months, provided the dealer has been licensed more than 12 months; 

(19) [(17)] files a false or forged: [title or] 

(A) title document, including an affidavit making appli-
cation for a certified copy of a title; or 

(B) tax document, including a sales tax statement or 
affidavit; [application for certified copy of a title;] 

(20) [(18)] uses or allows use of that dealer's license or lo-
cation for the purpose of avoiding a provision of Occupations Code, 
Chapter 2301; Transportation Code, Chapters 503 and 1000 - 1005; 
[the provisions of the dealer law] or other laws; 

(21) [(19)] omits information or makes a material misrep-
resentation in any application or other documentation [information] 
filed with the department; [division;] 

(22) [(20)] fails to remit payment as ordered for a civil 
penalty assessed by the board or department; [for civil penalties as-
sessed by the Board;] 

(23) [(21)] sells a new motor vehicle [vehicles] without a 
franchised dealer's license issued by the department; [division;] 

(24) [(22)] utilizes a temporary tag that fails to meet the 
requirements of [specifications as cited in] §215.153 of this title 
[subchapter] (relating to Specifications for All Temporary Tags); or 

(25) [(23)] violates any state or federal law or regulation 
relating to the sale of a motor vehicle. 

[(b) Civil penalties. The Board may assess a civil penalty of 
not less than $50 nor more than $1,000 against a person that is found to 
have engaged in conduct described in subsection (a) of this section, and 
in determining the amount of any such penalty may consider the rele-
vant circumstances, including but not limited to the factors enumerated 
in Occupations Code, §2301.801(b).] 

[(c) Warning letter. In lieu of imposing sanctions under sub-
section (a) or (b) of this section, the division may issue a warning letter 
to a person notifying that person of the nature of the violation, and spec-
ifying the date by which corrective action is to be completed and full 
compliance is to be met; provided, however, that the Board may not 
issue a warning letter in more than three subsequent violations of the 
same or similar nature by that person in the same calendar year.] 

§215.144. Records [Record of Sales and Inventory]. 
(a) Purchases [Purchase] and sales records. A dealer must 

maintain [keep] a complete record of all vehicle purchases and sales for 
a minimum period of 48 months and make the record [those records] 
available for inspection and copying by a representative of the depart-
ment during business hours. 

(b) Independent mobility motor vehicle dealers. An indepen-
dent mobility motor vehicle dealer must keep a complete written record 
of each [records relating to a] vehicle purchase, vehicle sale, [or sale] 
and any adaptive work performed on each [the] vehicle for a minimum 
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period of 36 months after the date the adaptive work is performed on 
the vehicle. 

(c) Location of records. A dealer's record [Records] reflect-
ing purchases and sales for at least the preceding 13 months must be 
maintained at the dealer's licensed location. A dealer's record [location. 
Records] for prior time periods may be kept off-site [at a location within 
the same county]. 

(d) Request for records. Within 15 days of [Upon] receipt of a 
request sent by mail or electronic document transfer from a represen-
tative of the department, [the division,] a dealer must deliver a copy 
of the [produce copies of] specified records to the address listed in the 
request [within 15 days. If a dealer has a concern about the origin of 
a records request, the dealer may verify that request with the division 
prior to submitting its records]. 

(e) Content of records. A dealer's complete record for each 
vehicle purchase or vehicle sale must contain: [As used in this subsec-
tion, a complete record of vehicle purchases and sales shall contain the 
following information or documents:] 

(1) the date of the purchase; 

(2) the date of the sale; 

(3) the VIN; [vehicle identification number;] 

(4) the name and address of the person selling the vehicle 
to the dealer; 

(5) the name and address of the person purchasing the ve-
hicle from the dealer; 

(6) the name and address of the consigner [selling dealer] 
if the vehicle is offered for sale by consignment; 

(7) except for [in] a purchase or sale where the Tax Code 
does not require payment of motor vehicle sales tax, a [by a wholesale 
dealer,] copy of the receipt, titled "Tax [Tax] Collector's Receipt for 
Texas Title Application/Registration/Motor Vehicle Tax" [Tax, Form 
31]; 

(8) a copy of [copies of any and] all documents, forms, 
and agreements applicable to a particular sale, including a copy of: 
[including, but not limited to title applications, work-up sheets, Man-
ufacturer's Certificates of Origin, titles or photocopies of the front and 
back of titles, factory invoices, sales contracts, retail installment agree-
ments, buyer's orders, bills of sale, waivers, or other agreements be-
tween the seller and purchaser;] 

(A) the title application; 

(B) the work-up sheet; 

(C) the front and back of manufacturer's certificate of 
origin or manufacturer's statement of origin, unless the title is obtained 
through the electronic title system; 

(D) the front and back of the title, unless the title is ob-
tained through the electronic title system; 

(E) the factory invoice; 

(F) the sales contract; 

(G) the retail installment agreement; 

(H) the buyer's order; 

(I) the bill of sale; 

(J) any waiver; 

(K) any other agreement between the seller and pur-
chaser; and 

(L) Form VTR-136, relating to County of Title Is-
suance, completed and signed by the buyer; 

(9) the original manufacturer's certificate of origin, original 
manufacturer's statement of origin, or original title for motor vehicles 
offered for sale by a dealer, and a properly stamped original manufac-
turer's certificate of origin, original manufacturer's statement of origin, 
or original title for motor vehicles sold by a dealer if the title transac-
tion is entered into the electronic system by the dealer; 

(10) [(9)] the dealer's monthly Motor Vehicle Seller Fi-
nanced Sales Returns, if any; and 

(11) [(10)] if the vehicle sold is a motor home or a towable 
recreational vehicle[,] subject to inspection under Transportation Code, 
Chapter 548, a copy of the written notice provided to the buyer at the 
time of the sale, [sale] notifying the buyer that the vehicle is subject to 
inspection requirements. 

(f) Title assignments. [All certificates of title, manufacturer's 
certificates, or other evidence of ownership for vehicles offered for sale 
or which have been acquired by a dealer must be properly assigned into 
the dealer's name.] 

(1) For each vehicle a dealer acquires or offers for sale, the 
dealer must properly take assignment in the dealer's name of any: 

(A) title; 

(B) manufacturer's statement of origin; 

(C) manufacturer's certificate of origin; or 

(D) other evidence of ownership. 

(2) A dealer must apply in the name of the purchaser of 
a [motor] vehicle for the registration of the [motor] vehicle with the 
appropriate county tax assessor-collector as selected by the purchaser. 

(3) To comply [To be in compliance] with Transportation 
Code, §501.0234(f), a registration is [and] considered filed within a 
reasonable time if the registration is filed within:[, a registration filed 
in Texas must be filed within] 

(A) 20 working days of the date of sale of the vehicle 
for a vehicle registered in Texas; or[. For a transaction that is dealer-
financed, a registration filed in Texas within] 

(B) 45 days of the date of sale of the vehicle for a dealer-
financed transaction involving a vehicle that is registered in Texas. 
[will be considered filed within a reasonable time.] 

(4) The dealer is required to [shall] provide to the purchaser 
the receipt for the registration application. 

(5) The dealer is required to [and] maintain a copy of the 
receipt for the registration application in the dealer's sales file. 

(g) Out of state sales. For [Out-of-state sales. When] a sales 
transaction involving [involves] a vehicle to be transferred out of state, 
the dealer must:[,] 

(1) within 20 working days of the date of sale, either file 
the application for certificate of title on behalf of [for] the purchaser or 
deliver the properly assigned evidence of ownership to the purchaser; 
and[.] 

(2) maintain in the dealer's record at the dealer's licensed 
location [In such instance,] a photocopy of the completed sales tax 
exemption form for out of state [out-of-state] sales approved by the 
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Texas Comptroller of Public Accounts [shall be maintained on file at 
the dealer's business location]. 

(h) Consignment sales. A dealer offering a vehicle for sale by 
consignment shall have a written consignment agreement [for the ve-
hicle] or a power of attorney for [covering] the vehicle, and shall, after 
the sale of the vehicle, take assignment of the vehicle in the dealer's 
name and, pursuant to subsection (f), apply in the name of the pur-
chaser for transfer of title and registration, if the vehicle is to be reg-
istered, with the appropriate county tax assessor-collector as selected 
by the purchaser. The dealer must, for a minimum of 48 months, [and 
shall] maintain a record of each [such] vehicle offered for sale by con-
signment, including the VIN and the name of the owner of the vehicle 
offered for sale by consignment. [by vehicle identification number and 
owner of each such vehicle handled on consignment for a minimum of 
48 months.] 

(i) Public motor vehicle auctions. 

(1) A GDN holder that [general distinguishing number 
holder who] acts as a public motor vehicle auction must comply 
with [the requirements relating to consignment sales as set out in] 
subsection (h) of this section. 

(2) A public motor vehicle auction: 

(A) is not required to take assignment of title of a vehi-
cle [vehicles] it offers for sale;[, but] 

(B) must take assignment of title of a vehicle from a 
consignor prior to making application for title on behalf of the buyer; 
and[.] 

(C) [(3)] [A public motor vehicle auction] must make 
application for title on behalf of the purchaser and remit motor vehicle 
sales tax within 20 working days of the sale of the [motor] vehicle. 

(3) A GDN holder may not sell another GDN holder's ve-
hicle at a public motor vehicle auction. 

(j) Wholesale motor vehicle auction records. A wholesale 
motor vehicle auction license holder must maintain, for a minimum 
of 48 months, [auction must keep] a complete record of each vehicle 
purchase and sale [all vehicle purchases and sales] occurring through 
the wholesale motor vehicle auction. The wholesale motor vehicle 
auction license holder shall make the record [auction for a minimum 
period of 48 months and such records shall be made] available for 
inspection and copying by a representative of the department during 
business hours. 

(1) A wholesale motor vehicle auction license holder must 
maintain at the licensed location a record reflecting each purchase and 
sale [Records reflecting purchases and sales] for at least the preceding 
24 months [must be maintained at the licensed location]. Records for 
prior time periods may be kept off-site [at a location within the same 
county]. 

(2) Within 15 days of [Upon] receipt of a request sent by 
mail[,] or by electronic document transfer from a representative of the 
department, a wholesale motor vehicle auction license holder must de-
liver a copy of the [auction must submit copies of] specified records to 
the address listed in the request [within 15 days]. 

(3) A wholesale motor vehicle auction license holder's 
complete record of each vehicle purchase and sale shall, at a minimum, 
contain: [The records required to be kept by a wholesale auction shall 
at a minimum provide the following information:] 

(A) the date of sale; 

(B) the VIN; [vehicle identification number;] 

(C) the name and address of the person selling the ve-
hicle; 

(D) the name and address of the person purchasing the 
vehicle; 

(E) the dealer license number of both the selling dealer 
and the purchasing dealer, [seller and buyer] unless either is exempt 
from holding a license; 

(F) all information necessary to comply with the Truth 
in Mileage Act; 

(G) auction access documents, including the written au-
thorization and revocation [cancellation] of authorization for an agent 
or employee, in accordance with [agents, employees, or representa-
tives required by] §215.148 of this title [subchapter] (relating to Dealer 
Agents); 

(H) invoices, bills of sale, checks, drafts, or other doc-
uments that identify the vehicle, the parties, or the purchase price; 

(I) any information regarding the prior status of the ve-
hicle such as the Reacquired Vehicle Disclosure Statement or other 
lemon law disclosures; and 

(J) a copy [copies] of any written authorization 
[authorizations] allowing an agent of a dealer to enter the auction. 

(k) Electronic records. A license holder may maintain a record 
in an electronic format if the license holder can print the record at the 
licensed location upon request by a representative of the department. 
A license holder does not have to maintain a copy of a vehicle title if 
the title is submitted through the electronic title system. [Any records 
required to be kept by a licensee may be kept in an electronic format, 
if the electronic records can be printed at the licensed location upon 
request by a representative of the department. Original hard copy titles 
or photocopies of the front and back of titles of vehicles in a dealer's 
inventory shall be kept in a secure location at the licensed location or 
within the same county as the licensed location.] 

§215.145. Change of Dealer's Status. 
(a) A dealer's name change requires [shall require] a new bond 

or a rider to the existing bond reflecting the new dealer name, unless 
the dealer is not otherwise required to purchase a bond. [The dealer 
may retain the same general distinguishing number.] 

(b) A dealer shall notify the department [division] in writing 
within 10 days of a [if there is any] change of ownership. A licensed 
dealer that [who] proposes to sell or [and/or] assign to another any inter-
est in the licensed entity, whether a corporation or otherwise, and pro-
vided [so long as] the physical location of the licensed entity remains 
the same, shall notify the department [division] in writing within 10 
[ten] days of the change by filing an application to amend the license. 
If the sale or assignment of any portion of the business results in a 
change of entity, then the new entity must apply for and obtain a new 
license. A publicly held corporation [Publicly-held corporations need] 
only needs to inform the department [division] of a change in own-
ership if one person or entity acquires a 10% [10 percent] or greater 
interest in the licensed entity. [licensee.] 

(c) Upon the death of a dealer of a dealership [If a dealer-
ship is] operated as a sole proprietorship [and the sole proprietor dies], 
either the surviving spouse of the deceased dealer[,] or other individ-
ual deemed qualified by the department [division,] shall submit to the 
department [division] a bond rider adding the name of the surviving 
spouse or other qualifying person [his or her name] to the bond for 
the remainder of the bond and license term. The surviving spouse or 
other qualifying person [That person] may continue dealership opera-
tions under the current dealer license until the end of the license term. 
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[its expiration. In the event the qualifying individual is a surviving 
spouse, he or she may change the ownership of the dealership upon 
renewal of the license without applying for a new general distinguish-
ing number by submitting additional information regarding ownership, 
business background, and financial responsibility as required for a new 
application.] 

(d) For purposes of subsection (c) of this section, if the quali-
fying person is the sole proprietor's surviving spouse, then the surviv-
ing spouse may change the ownership of the dealership at the time the 
license is renewed without applying for a new GDN. At the time the 
renewal application is filed, the sole proprietor's surviving spouse is re-
quired to submit to the department: 

(1) an application to amend the business entity; 

(2) a copy of the sole proprietor's certificate of death, nam-
ing the surviving spouse; 

(3) the required ownership information; and 

(4) a bond in the name of the surviving spouse. 

(e) For purposes of subsection (c) of this section, if the qual-
ifying person is not the surviving spouse, then the qualifying person 
may operate the sole proprietorship business during the term of the li-
cense. The qualifying person must file with the department: 

(1) an application to amend the business entity, identifying 
the qualifying person as the manager; 

(2) an ownership information form, indicating that the 
qualifying person has no ownership interest in the business; and 

(3) a bond rider adding the individual's name to the existing 
bond. 

(f) For purposes of subsection (c) of this section, if the quali-
fying person is not the surviving spouse, then at the time the license is 
due to be renewed, the qualifying person must file with the department 
an application for a new GDN. 

(g) A determination made under this section does not impact 
a decision made by the board under Occupations Code, §2301.462, 
Succession Following Death of Dealer. 

§215.146. Metal Converter's License Plates. 

(a) A metal [Metal] converter's license plate [plates] shall be 
attached to the rear license plate holder of a vehicle in accordance with 
[vehicles on which the plates may be displayed pursuant to] Transporta-
tion Code, §503.0618. 

[(b) Metal converter's license plates tags may be displayed 
only on the type of vehicle that the converter is engaged in the business 
of assembling or modifying.] 

[(c) When an unregistered new motor vehicle is sold to a con-
verter, the selling dealer shall remove the dealer's temporary tag. The 
selling dealer may attach a buyer's temporary tag to that vehicle or the 
purchasing converter may display a converter's temporary tag or metal 
converter plate on that vehicle.] 

(b) [(d)] A converter shall maintain a record of each metal con-
verter's license plate [converter metal plate] issued to that converter. 
The record of each metal converter's license plate issued must contain: 
[that contains:] 

(1) the assigned metal converter's license plate number; 

(2) the year and make of the vehicle to which the metal 
converter's license plate is affixed; 

(3) the VIN [vehicle identification number] of the vehicle 
[(VIN)]; and 

(4) the name of the person in control of the vehicle. 

(c) If a converter cannot account for a metal converter's license 
plate that the department issued to the converter, the converter must: 

(1) document the metal converter's license plate as "void" 
in the converter's metal license plate record; 

(2) within three days of discovering that the plate is miss-
ing, report to the department in writing that the metal converter's license 
plate is lost or stolen; and 

(3) if found, cease use of the metal converter's license plate. 

(d) A metal converter's license plate is no longer valid for use 
after the converter reports to the department that the plate is missing. 

(e) A metal converter's license plate record shall be made 
available for inspection and copying by the department at the con-
verter's licensed location during the converter's posted business hours. 

[(e) Converter metal plates that cannot be accounted for shall 
be voided in the converter's dealer's record and reported as missing to 
the department within three days of the date that the discovery is made. 
After a plate is reported as missing it is no longer valid.] 

[(f) The converter's record, required under subsections (d) and 
(e) of this section, shall be available at the converter's location dur-
ing normal working hours for review by a representative of the depart-
ment.] 

§215.147. Export Sales. 

(a) Before selling a motor vehicle for export from the United 
States to another country, a dealer must obtain a legible photocopy 
of the buyer's government-issued photo identification document. The 
photo identification document must be issued by the jurisdiction where 
the buyer resides and be [may consist of]: 

(1) a passport; 

(2) a driver's license; 

(3) a concealed handgun license; 

[(3) a consular identity document;] 

(4) a national identification certificate or identity docu-
ment; or 

(5) other identification document containing the: [issued 
by the jurisdiction where the buyer resides that is able to be verified by 
law enforcement and includes the] 

(A) name of the issuing jurisdiction;[, the] 

(B) buyer's full name;[,] 

(C) buyer's foreign address;[,] 

(D) buyer's date of birth;[,] 

(E) buyer's photograph;[,] and 

(F) buyer's signature. 

(b) A license holder that sells a vehicle for export from the 
United States shall place a stamp on the title that includes the words 
"For Export Only" and includes the license holder's GDN. The stamp 
must be legible, in black ink, at least two inches wide, and placed on 
the: 

(1) back of the title in all unused dealer reassignment 
spaces; and 
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(2) front of the title in a manner that does not obscure any 
names, dates, mileage statements, or other information printed on the 
title. 

[(b) All licensees that sell a vehicle for export from the United 
States shall stamp in black ink on the back of the title in all unused 
dealer reassignment spaces the words "For Export Only" and their Gen-
eral Distinguishing Number. The licensee shall also place the stamp on 
the front of the title in a manner that does not obscure any names, dates, 
mileage statements or other information printed on the title. The stamp 
must be at least two inches wide, and all text and the license number 
must be clearly legible.] 

(c) In addition to the records required to be maintained by 
§215.144 of this title (relating to Records), a license holder shall main-
tain, for each motor vehicle sold for export, a sales file record. The 
sales file record shall be made available for inspection and copying 
upon request by the department. The sales file record of each vehicle 
sold for export shall contain: [§215.144(d) and (i) of this subchapter 
(relating to Record of Sales and Inventory), a licensee shall maintain 
the following records in the sales file for each vehicle sold for export 
and shall make those records available upon request by a representative 
of the department:] 

(1) a [A] completed copy of the Texas Motor Vehicle Sales 
Tax Exemption Certificate for Vehicles Taken Out of State [for each 
vehicle sold], indicating that the vehicle has been purchased for export 
to a foreign country; 

(2) a [A] copy of the front and back of the title of [to] the 
vehicle, showing the "For Export Only" stamp and the GDN of the 
license holder; and [General Distinguishing Number of the auction or 
dealer;] 

[(3) A legible copy of each buyer's photo identification 
document; and] 

(3) [(4)] if [If] applicable, an Export-only Sales Record 
Form, listing each motor vehicle sold for export only. 

(d) A dealer, at the time of sale of a vehicle for export, shall: 

(1) enter the information required by Transportation Code, 
§503.061 in the temporary tag database; 

(2) designate the sale as "For Export Only"; and 

(3) issue a buyer's temporary tag, in accordance with Trans-
portation Code, §503.063. [temporary buyer's tag as required by Trans-
portation Code, §503.063 after entering the information in the database 
as required by Transportation Code, §503.061, and report the sale as for 
export.] 

§215.148. Dealer Agents. 

(a) A dealer must provide written authorization to each person 
with whom the dealer's agent or employee will conduct business on 
behalf of the dealer, including to a person that: 

(1) buys and sells motor vehicles for resale; or 

(2) operates a licensed auction. 

(b) If a dealer's agent or employee that conducts business on 
behalf of the dealer commits an act or omission that would be cause 
for denial, revocation, or suspension of a license in accordance with 
Occupations Code, Chapter 2301, the board may: 

(1) deny an application for a license; or 

(2) revoke or suspend a license. 

(c) The board may take action described in subsection (b) of 
this section after notice and an opportunity for hearing, in accordance 
with Occupations Code, Chapter 2301. 

(d) A dealer's authorization to an agent or employee shall: 

(1) be in writing; 

(2) be signed by the dealer principal or person in charge of 
daily activities of the dealership; 

(3) include the agent's or employee's name, current mailing 
address, and telephone number; 

(4) include the dealer's business name, address, and dealer 
license number or numbers; 

(5) expressly authorize buying or selling by the specified 
agent or employee; 

(6) state that the dealer is liable for any act or omission 
regarding a duty or obligation of the dealer that is caused by that agent 
or employee, including any financial considerations to be paid for the 
vehicle; 

(7) state that the dealer's authorization remains in effect un-
til the recipient of the written authorization is notified in writing of the 
revocation of the authority; and 

(8) be maintained as a required dealer's record and made 
available upon request by a representative of the department, in ac-
cordance with the requirements of §215.144 of this title (relating to 
Records). 

[(a) In regard to the duties and obligations of a dealer, a dealer 
is responsible for the acts and omissions of any agent, representative, 
or employee if that dealer has given authority to any person for that 
agent, representative, or employee to act on the behalf of the dealer. 
This section is not to be construed in any manner to allow retail sales 
by any dealer agent or representative. The term "employee" used in this 
section includes only those persons paid by the licensee and reported 
on the federal form W-2, Wage and Tax Statement.] 

[(b) A dealer must provide written authorization to any per-
son buying or selling motor vehicles for resale or operating a licensed 
auction for the sale of motor vehicles for resale with which an agent, 
representative, or employee will be conducting business or acting on 
the dealer's behalf.] 

[(1) Once a dealer has given written authorization for an 
agent, representative, or employee to buy and sell motor vehicles for 
resale for that dealer, the dealer shall be liable for any acts or omissions 
regarding duties and obligations of dealers caused by that agent, rep-
resentative, or employee unless and until either the earlier of written 
notification of revocation of the agent's, representative's or employee's 
authority or revocation of the dealer's license.] 

[(2) Written authorization shall be a letter on the dealership 
letterhead of the dealer authorizing buying or selling, or on a form ap-
proved by the director, and stating that the dealer is liable for any acts 
or omissions regarding duties and obligations of dealers, caused by that 
agent, representative, or employee including any financial considera-
tions to be paid for the vehicle unless and until the recipient is notified 
in writing of the revocation of the authority. The letter or form shall be 
signed by the dealer principal or person in charge of daily activities of 
the dealership.] 

[(3) The written authorization shall include the employee, 
agent or representative's name; current mailing address; phone num-
ber; the business name, address, and license number of the dealer with 
whom the employee or agent is associated. The written authorization 
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is a record that must be kept as all other records set out in §215.144 of 
this subchapter (relating to Record of Sales and Inventory) and shall be 
made available to a division representative upon request.] 

(e) [(c)] A license holder, including a wholesale motor vehicle 
auction license holder that [Any licensee, including wholesale auctions 
who act on behalf of others, who] buys and sells vehicles on a wholesale 
basis, including by sealed bid, is required to verify the authority of any 
person claiming to be an agent or employee of a licensed dealer who 
purports to be buying or selling a motor vehicle: [either an employee, 
agent or representative who represents they are buying or selling motor 
vehicles] 

(1) on behalf of a licensed dealer; or[.] 

(2) under the written authority of a licensed dealer. 

(f) [(d)] A title to a vehicle bought by an agent or employee 
[Titles to vehicles bought by an employee, agent or representative] of 
a dealer shall be: 

(1) reassigned to the dealer by the seller or by the auction; 
and [auction and] 

(2) shall not be delivered to the agent or employee, [agent 
or representative] but delivered only to the dealer [, the dealer's em-
ployee,] or the dealer's financial institution. 

(g) Notwithstanding the prohibitions in this section, an autho-
rized agent[, representative] or employee may sign a [any] required 
odometer statement. [statements.] 

(h) [(e)] In a wholesale transaction for the purchase of a motor 
vehicle, the seller may accept as consideration only: 

(1) a check or a draft drawn [Only checks or drafts drawn] 
on the purchasing dealer's account;[, or] 

(2) a cashier's check [cashiers checks] in the name of the 
purchasing dealer;[,] or 

(3) a wire transfer [wire transfers] from the purchasing 
dealer's bank account [shall be accepted for motor vehicles purchased 
in a wholesale transaction]. 

§215.149. Independent Mobility Motor Vehicle Dealers. 
In accordance with Occupations Code, §2301.361, [§2301.362,] a 
transaction occurs through or by a franchised dealer of the motor 
vehicle's chassis line-make [line make] if the franchised dealer applies 
for title and registration of the mobility motor vehicle in the name 
of the purchaser. An independent mobility motor vehicle dealer 
may prepare the documentation necessary for a franchised dealer to 
comply with the requirements of Transportation Code, §501.0234 in 
connection with the sale of a mobility motor vehicle. 

§215.150. Authorization to Issue Temporary Tags. 
(a) A dealer that holds a GDN may issue a dealer's temporary 

tag, buyer's temporary tag, or a preprinted Internet-down temporary 
tag [Dealers who hold a General Distinguishing Number license may 
issue dealer temporary tags, buyer's temporary tags, and Internet-down 
temporary tags] for each type of vehicle the dealer is licensed to sell. 
A converter that [who] holds a converter's license under Occupations 
Code, Chapter 2301 may issue a converter's temporary tag. [converter 
temporary tags.] 

(b) A license holder [Licensees] may issue an applicable 
dealer's temporary tag, buyer's temporary tag, or converter's temporary 
tag [temporary dealer, buyer's, or converter tags] until the [a] license is 
canceled [cancelled], revoked, or suspended [in accordance with law]. 

[(c) A dealer's authorization to obtain numbers in advance for 
use on Internet-down tags may be modified, suspended, or revoked 

after opportunity for hearing in accordance with Occupations Code, 
Chapter 2301 and Government Code, Chapter 2001, if the dealer has 
misused the tags or failed to comply with the requirements for issuance 
and recordkeeping in Transportation Code, §503.067 or this subchap-
ter.] 

§215.151. Temporary Tags, General Use Requirements, and Prohi-
bitions. 

(a) A dealer shall secure a temporary tag to a vehicle in the 
license plate display area located at the rear of the vehicle, so that the 
entire temporary tag is visible and legible at all times, including when 
the vehicle is being operated. 

[(a) All temporary tags shall be displayed in the rear license 
plate display area of the vehicle. The tag must be secured to the vehicle 
so that the entire tag is visible and legible.] 

(b) All printed information on a temporary tag must be visible 
and may not be covered or obstructed by any plate holder or other de-
vice or material. 

[(c) Homemade tags or tags that have buyer's tag information 
printed on one side and dealer's tag information printed on the other 
side are not permitted.] 

(c) [(d)] A [Each] motor vehicle that is being transported using 
the full mount method, the saddle mount method, the tow bar method, 
or any combination of those methods in accordance with Transporta-
tion Code, §503.068(d), must have a dealer's temporary tag, a [or] con-
verter's temporary tag, or a buyer's temporary tag, whichever is appli-
cable, affixed to the motor vehicle being transported. [that vehicle.] 

§215.152. Obtaining Numbers for Issuance of Temporary Tags. 

(a) A dealer or a converter is required to [Dealers and convert-
ers must] have Internet access to connect to the temporary tag databases 
maintained by the department. 

(b) Except as provided by §215.157 of this title [subchapter] 
(relating to Advance Numbers, Preprinted Internet-down [Buyer's] 
Temporary Tags), before a temporary tag may be issued and displayed 
on a vehicle, a [the] dealer or converter must: 

(1) enter in the temporary tag [into the] database informa-
tion about the vehicle, dealer, converter, or buyer, as appropriate;[,] and 

(2) obtain a specific number for the temporary tag. [tag 
before a temporary tag may be issued and displayed on a vehicle.] 

§215.153. Specifications for All Temporary Tags. 

(a) Information printed or completed on a temporary tag 
[all temporary tags] must be in black ink on a white background. 
Other than for a motorcycle [For vehicles, other than motorcycles], a 
completed buyer's, dealer's, converter's, or preprinted [buyer, dealer, 
converter, and] Internet-down temporary tag shall be six [6] inches 
high and at least [by a minimum of] 11 inches wide. For a motor-
cycle [motorcycles], the completed buyer's, dealer's, converter's, or 
preprinted [buyer, dealer, converter, and] Internet-down temporary tag 
shall be four [4] inches high and at least seven [by 7] inches wide. 

(b) A temporary tag [All temporary tags] must be: 

(1) composed of plastic or other durable, weather-resistant 
material; or[, or must be] 

(2) sealed in a two [2] mil clear poly bag that encloses the 
entire temporary tag. 

(c) A dealer or converter may manually copy the infor-
mation [provided] from the temporary tag database to a preprinted 
[pre-printed] temporary tag template. A temporary tag completed in 
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this manner must: [in accordance with the specifications of the appro-
priate appendix listed in subsection (c) of this section. Temporary tags 
completed by hand must have] 

(1) display the information drawn in letters and numerals 
with a permanent, thick, black marking pen; and[.] 

(2) comply with the specifications of the applicable tempo-
rary tag identified by the following appendices: 

[(c) If a dealer uses the option provided by subsection (b) of 
this section, the dealer or converter shall use the design of the respective 
temporary tag from the appropriate following Appendices:] 

(A) [(1)] Appendix A-1 - Dealer's Temporary Tag 
[Dealer] - Assigned to Specific Vehicle; 
Figure: 43 TAC §215.153(c)(2)(A) 
[Figure: 43 TAC §215.153(c)(1)] 

(B) [(2)] Appendix A-2 - Dealer's Temporary Tag 
[Dealer] - Assigned to Agent; 
Figure: 43 TAC §215.153(c)(2)(B) 
[Figure: 43 TAC §215.153(c)(2)] 

(C) [(3)] Appendix B-1 - Buyer's Temporary Tag 
[Buyer]; 
Figure: 43 TAC §215.153(c)(2)(C) 
[Figure: 43 TAC §215.153(c)(3)] 

(D) [(4)] Appendix B-2 - Preprinted Internet-down 
Temporary Tag; and 
Figure: 43 TAC §215.153(c)(2)(D) 
[Figure: 43 TAC §215.153(c)(4)] 

(E) [(5)] Appendix C-1 - Converter's Temporary Tag 
[Converter]. 
Figure: 43 TAC §215.153(c)(2)(E) 
[Figure: 43 TAC §215.153(c)(5)] 

§215.154. Dealer's [Dealer] Temporary Tags. 

(a) A dealer's temporary tag [Dealer temporary tags] may be 
displayed only on the type of vehicle for which the GDN [general dis-
tinguishing number] is issued and for which the [a] dealer is licensed 
by the department to sell. 

[(b) Dealer temporary tags may be used by the dealer only to:] 

[(1) demonstrate the vehicle or cause the vehicle to be 
demonstrated to a prospective buyer for sale purposes only;] 

[(2) convey or cause the vehicle to be conveyed:] 

[(A) from one of the dealer's places of business in this 
state to another of the dealer's places of business in this state;] 

[(B) from the dealer's place of business to a place where 
the vehicle is to be repaired, reconditioned, or serviced;] 

[(C) from the state line or a location in this state where 
the vehicle is unloaded to the dealer's place of business;] 

[(D) from the dealer's place of business to a place of 
business of another dealer;] 

[(E) from the point of purchase by the dealer to the 
dealer's place of business;] 

[(F) to road test the vehicle;] 

[(3) use the vehicle for or allow its use by a charitable or-
ganization or use the vehicle or allow its use in parades; or] 

[(4) permit a customer to temporarily operate a vehicle 
while the customer's vehicle is being repaired. A vehicle-specific type 
dealer temporary tag shall be used for this purpose.] 

[(c) A vehicle being conveyed under this section is exempt 
from the inspection requirements of Transportation Code, Chapter 
548.] 

(b) [(d)] A wholesale motor vehicle auction license holder that 
also holds a dealer GDN [A dealer who holds a wholesale motor vehi-
cle auction general distinguishing number] may display a dealer's tem-
porary tag on a vehicle that is being [its dealer temporary tags on any 
vehicles that are] transported to or from the licensed auction location 
[by a bona fide employee or agent of the auction]. 

(c) [(e)] When an unregistered vehicle is sold to another dealer, 
the selling dealer shall remove the selling dealer's [its dealer] temporary 
tag. The purchasing dealer may display its dealer temporary tag or 
its metal dealer's license [dealer] plate on the vehicle. [If a vehicle 
is consigned from one dealer to another, the vehicle must display the 
temporary tag of the dealer to which that vehicle was consigned.] 

(d) [(f)] A dealer's temporary tag [Dealer temporary tags] may 
not be displayed on: 

(1) a laden commercial vehicle [vehicles] being operated 
or moved on [upon] the public streets or highways; or 

(2) on the dealer's service or work vehicles. 

(e) [(1)] For purposes of this section, a dealer's service or work 
vehicle includes: [Examples of vehicles considered as service or work 
vehicles for purposes of this subsection are:] 

(1) [(A)] a vehicle used for towing or transporting other 
vehicles; 

(2) [(B)] a vehicle, including a light truck, used in connec-
tion with the operation of the dealer's shops or parts department; 

(3) [(C)] a courtesy car [on which a courtesy car sign is 
displayed]; 

(4) [(D)] a rental or lease vehicle; and 

(5) [(E)] any boat trailer owned by a dealer or manufacturer 
that is used to transport more than one boat. 

[(2) A light truck is not considered to be a laden commer-
cial vehicle when it is:] 

[(A) mounted with a camper unit; or]
 

[(B) towing a trailer for recreational purposes.]
 

(f) [(3)] For purposes of subsection (d) of this section, a [A] 
vehicle bearing a dealer's temporary tag is not considered [to be] a laden 
commercial vehicle when the vehicle [it] is: 

(1) [(A)] towing another vehicle bearing the same dealer's 
temporary tags;[,] and 

(2) [(B)] both vehicles are being conveyed from the dealer's 
place of business to a licensed wholesale motor vehicle [auto] auction 
or from a licensed wholesale motor vehicle [auto] auction to the dealer's 
place of business. 

(g) [(4)] As used in this section, "light truck" has the [same] 
meaning assigned by Transportation Code, §541.201. 

(h) [(g)] A dealer's [dealer] temporary tag may not be used to 
operate a vehicle for the personal use of a dealer or a dealer's employee. 
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(i) [(h)] A dealer's [dealer] temporary tag must show its expi-
ration date, which must [which may] not exceed 60 days after the date 
the temporary tag was issued. [its date of issuance.] 

(j) [(i)] A dealer's [dealer] temporary tag may be issued by 
a dealer to a specific motor vehicle in the dealer's inventory or to a 
dealer's agent who is authorized to operate a motor vehicle owned by 
the dealer. 

(k) [(j)] A dealer that [who] issues a dealer's [dealer] tempo-
rary tag to a specific vehicle must ensure that the following information 
is placed on the temporary tag: 

(1) the vehicle-specific number from the temporary tag 
database; 

(2) the year and make of the vehicle; 

(3) the VIN [vehicle identification number (VIN)] of the 
vehicle; [and] 

(4) the month, day, and year of the temporary tag's expira-
tion; and[.] 

(5) the name of the dealer. 

(l) [(k)] A dealer that [who] issues a dealer's [dealer] tempo-
rary tag to an agent must ensure that the following information is placed 
on the temporary tag: 

(1) the specific [agent-specific] number from the temporary 
tag database; [and] 

(2) the month, day, and year of the temporary tag's expira-
tion; and[.] 

(3) the name of the dealer. 

§215.155. Buyer's Temporary Tags. 

(a) A buyer's temporary [buyer's] tag may be displayed only 
on a vehicle that can be legally operated on [may be operated upon] 
the public streets and highways and for which a sale has been consum-
mated. 

(b) A buyer's temporary tag may be displayed only a vehicle 
that has a valid inspection in accordance with Transportation Code, 
Chapter 548. 

(c) For a wholesale transaction, the purchasing dealer places 
on the motor vehicle its own: 

(1) dealer's temporary tag; or 

(2) metal dealer's license plate. 

[(b) A dealer must place a temporary buyer's tag on any new or 
used vehicle sold by the dealer, except for a vehicle sold in a wholesale 
transaction in which the purchasing dealer places its own dealer tem-
porary tag or the purchasing dealer's metal dealer plate on the vehicle.] 

(d) [(c)] A buyer's temporary tag is [Temporary buyer's tags 
are] valid until the earlier of: 

(1) the date on which the vehicle is registered; or 

(2) the 60th day after the date of purchase. 

(e) [(d)] The dealer must ensure that the following information 
is placed on a buyer's temporary tag that the dealer issues: 

(1) the vehicle-specific number obtained from the tempo-
rary tag database; 

(2) the year and make of the vehicle; 

(3) the VIN [vehicle identification number (VIN)] of the 
vehicle; [and] 

(4) the month, day, and year of the expiration of the buyer's 
temporary tag; and [tag's expiration.] 

(5) the name of the dealer. 

§215.156. Buyer's Temporary Tag Receipt. 
A dealer must provide a buyer's temporary tag receipt to the buyer of 
each vehicle for [to] which a buyer's temporary tag is issued, regardless 
of whether the buyer's temporary tag is issued using the temporary tag 
database or if the tag is a preprinted [in the ordinary course of business 
or is an] Internet-down temporary tag. The dealer may print the im-
age of the buyer's temporary tag receipt issued from the temporary tag 
database or create [construct] the form using the same information. The 
dealer shall instruct the buyer to keep a copy of the buyer's temporary 
tag receipt in the vehicle until the vehicle is registered in the buyer's 
name and until metal plates are affixed to the vehicle. The buyer's tem-
porary tag receipt must include the following information:[.] 

(1) the issue date of the buyer's temporary tag; 

(2) the year, make, model, body style, color, and VIN 
[vehicle identification number (VIN)] of the vehicle sold; 

(3) the vehicle-specific temporary tag number; 

(4) the expiration date of the temporary tag; 

(5) the date of the sale; 

(6) the name of the issuing dealer and the dealer's license 
number; and 

(7) the buyer's name and mailing address. 

§215.157. Advance Numbers, Preprinted Internet-down [Buyer's] 
Temporary Tags. 

(a) In accordance with Transportation Code, §503.0631(d), a 
dealer may obtain an advance supply of preprinted Internet-down tem-
porary tags with specific numbers and buyer's temporary tag receipts to 
issue in lieu of buyer's temporary tags if the dealer is unable to access 
the Internet. 

(b) If a dealer is unable to access the Internet at the time of a 
sale, the dealer must complete the preprinted Internet-down temporary 
buyer's tag and buyer's temporary tag receipt by providing details of 
the sale, signing the buyer's temporary tag receipt, and retaining a copy. 
The dealer must [and sign the buyer's receipt, retain a copy of the signed 
buyer's receipt, and] enter the required information regarding [on] the 
sale in the temporary tag [into the] database not later than the close of 
the next business day that the dealer has access to the Internet. The 
buyer's temporary tag receipt must include [have] a statement that the 
dealer has Internet access[,] but, at the time of the sale, the dealer was 
unable to access the Internet or the temporary tag database. 

§215.158. General Requirements and Allocation of Preprinted Inter-
net-down Temporary Tag Numbers. 

(a) [Preprinted tags with Internet-down numbers shall be kept 
in a secure place.] The dealer is responsible for the safekeeping of 
preprinted Internet-down temporary tags and shall store them in a se-
cure place. The dealer [those tags and] shall report any loss, theft, or 
destruction of preprinted Internet-down temporary [those] tags to the 
department within 24 hours of discovering [the time of] the loss, theft, 
or destruction. 

(b) A dealer may use a preprinted Internet-down temporary 
tag [Tags with Internet-down numbers may be used] up to 12 months 
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after the date the preprinted Internet-down temporary tag is created. 
[of issuance of the tag from the database.] A dealer may create re-
placement preprinted Internet-down temporary tags [tags with Inter-
net-down numbers,] up to the maximum allowed, when: 

(1) a dealer uses one or more preprinted Internet-down 
temporary tags and then enters the required information in the tempo-
rary tag database [tags with Internet-down numbers and then enters 
the data into the system,] after access to the temporary tag database 
[system] is again available; or 

(2) a preprinted Internet-down temporary tag expires. [tag 
with an Internet-down number expires.] 

(c) The number of preprinted Internet-down temporary tags 
that [tags with Internet-down numbers] a dealer may create is equal 
to the greater [greatest] of: 

(1) the number of preprinted Internet-down temporary tags 
previously allotted by the department to the dealer; 

(2) 30 [thirty]; or 

(3) 1/52 of the dealer's total annual sales. 

(d) For good cause shown, a dealer may obtain more than the 
number of preprinted Internet-down temporary tags described in sub-
section (c) of this section. The director of the Vehicle Titles and Regis-
tration Division of the department[,] or that director's delegate[,] may 
approve, in accordance with this subsection, an additional allotment 
of preprinted Internet-down temporary tags [with Internet-down num-
bers] for a dealer if the additional allotment is essential for the contin-
uation of the dealer's business. The director of the Vehicle Titles and 
Registration Division of the department[,] or that director's delegate[,] 
will base the determination of the additional allotment of preprinted 
Internet-down temporary tags on the dealer's past sales, inventory, and 
any other factors that the director of the Vehicle Titles and Registration 
Division of the department[,] or that director's delegate[,] determines 
pertinent, such as an emergency. A request for additional preprinted 
Internet-down temporary tags [tags with Internet-down numbers] must 
specifically state why the additional preprinted Internet-down tempo-
rary tags are necessary for the continuation of the applicant's business. 

§215.159. Converter's Temporary Tags. 

[(a) Converter's temporary tags may be used only by the con-
verter or the converter's employees on unregistered vehicles to:] 

[(1) demonstrate the vehicle, or cause the vehicle to be 
demonstrated, to a prospective buyer who is a franchised motor vehicle 
dealer or an employee of a franchised motor vehicle dealer; or] 

[(2) convey the vehicle or cause the vehicle to be con-
veyed:] 

[(A) from one of the converter's places of business in 
this state to another of the converter's places of business in this state;] 

[(B) from the converter's place of business to a place 
where the vehicle is to be assembled, repaired, reconditioned, modified, 
or serviced;] 

[(C) from the state line or a location in this state where 
the vehicle is unloaded to the converter's place of business;] 

[(D) from the converter's place of business to a place of 
business of a franchised motor vehicle dealer; or] 

[(E) to road test the vehicle.] 

[(b) Prospective buyers who are employees of a franchised 
dealer or a converter may operate a vehicle displaying converter's tem-
porary tags during a demonstration.] 

[(c) A vehicle being conveyed while displaying a converter's 
temporary tag is exempt from the inspection requirements of Trans-
portation Code, Chapter 548.] 

[(d) Converter's temporary tags may not be used to operate a 
vehicle for the converter's or a converter's employee's personal use.] 

(a) [(e)] A converter's temporary tag [Converter's temporary 
tags] may be displayed only on the type of vehicle that the converter is 
engaged in the business of assembling or modifying. 

[(f) When an unregistered new motor vehicle is sold to a con-
verter, the selling dealer shall remove a dealer's temporary tag. The 
selling dealer may attach a buyer's temporary tag to the vehicle or the 
purchasing converter may display a converter's temporary tag or metal 
converter plate on the vehicle.] 

(b) [(g)] A converter's [A converter] temporary tag must show 
its expiration date, which may not be more than 60 days after the date 
of its issuance. 

[(h) A converter temporary tag may be issued by a converter to 
a specific vehicle or to a converter's agent who is authorized to operate 
a motor vehicle owned by the converter.] 

(c) [(i)] A converter that [who] issues a converter's temporary 
[converter's] tag to a specific vehicle shall ensure that the following 
information is placed on the converter's temporary tag: 

(1) the vehicle-specific [vehicle specific] number from the 
temporary tag database; 

(2) the year and make of the vehicle; 

(3) the VIN [vehicle identification number (VIN)] of the 
vehicle; [and] 

(4) the month, day, and year of [the tag's] expiration of the 
converter's temporary tag; and[.] 

(5) the name of the converter. 

[(j) A converter who issues a temporary converter's tag to an 
agent shall ensure that the following information is placed on the tag:] 

[(1) the agent-specific number from the database; and] 

[(2) the month, day, and year of the tag's expiration.] 

§215.160. Duty to Identify Motor Vehicles Offered for Sale as Rebuilt. 

(a) A dealer shall place a sign on each motor vehicle it displays 
or offers for retail sale that has been repaired, rebuilt or reconstructed 
and issued a title under Transportation Code, §501.100. The sign must: 

(1) be visible from outside of the motor vehicle; and 

(2) contain lettering that is two inches or more in height, 
stating as follows: "This motor vehicle has been repaired, rebuilt or 
reconstructed after formerly being titled as a salvage motor vehicle." 

(b) Upon the sale of a motor vehicle, a dealer shall obtain the 
purchaser's signature to a disclosure written in eleven point or larger 
font that states as follows: "I, (name of purchaser), acknowledge that 
at the time of purchase, I am aware that this vehicle has been repaired, 
rebuilt or reconstructed and was formerly titled as a salvage motor 
vehicle." 

(c) An original signed disclosure required by subsection (b) 
shall be given to the purchaser and a copy of the signed disclosure shall 
be retained by the dealer in the records of motor vehicles sales required 
by §215.144 of this title (relating to Records). 

(d) This section does not apply to a wholesale motor vehicle 
auction. 
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♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600674 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 
43 TAC §§215.136, 215.142, 215.143 
STATUTORY AUTHORITY 

The repeals are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.136. Off-site Sales. 

§215.142. GDN Sanction and Qualification Hearing. 

§215.143. Manufacturers License Plates. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600673 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

SUBCHAPTER F. VEHICLE LESSORS AND 
VEHICLE LEASE FACILITATORS 
43 TAC §§215.171, 215.173 - 215.181 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.171. Purpose and Scope [Objective]. 
This subchapter implements [The objective of this subchapter is to im-
plement the intent of the legislature as declared in] Occupations Code, 
Chapter 2301 and more specifically[, and in particular], §§2301.251, 
2301.253, 2301.254, 2301.261, 2301.262, 2301.357, and 2301.551 -
2301.556[, by prescribing rules to regulate the business of leasing mo-
tor vehicles in this state]. 

§215.173. License. 
(a) No person may engage in business as a vehicle lessor or a 

vehicle lease facilitator unless that person holds a valid license issued 
by the department [has a currently valid license assigned by the divi-
sion], or is otherwise exempt by law from obtaining such a license. 

(b) Any person who facilitates vehicle leases on behalf of a 
vehicle lease facilitator must: 

(1) be on the vehicle lease facilitator's payroll and receive 
compensation from which social security, federal unemployment tax, 
[in which Social Security, Federal Unemployment Tax,] and all other 
appropriate taxes are withheld from the representative's paycheck and 
[said taxes are] paid to the proper taxing authority; and 

(2) have work details such as when, where, and how the 
final results are achieved, directed, and controlled by the vehicle lease 
facilitator. 

§215.174. Application for a License. 
(a) An applicant [Application] for a vehicle lessor's or vehicle 

lease facilitator's license must submit a sufficient application to the de-
partment. To be sufficient, the application must [shall] be on a form 
prescribed by the department and accompanied by all required sup-
porting documentation. [division, properly completed by the applicant, 
and shall be submitted with supporting documentation showing all in-
formation requested.] 
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(b) The supporting documentation for a vehicle lessor's license 
application shall include: 

[(1) a letter of appointment for each lease facilitator or ac-
ceptable substitute as designated by the division;] 

(1) [(2)] [a] verification of the criminal background of each 
owner and officer of the applicant, if applicable; 

(2) [(3)] the fee required [for the license as prescribed] by 
law for each type of license required; 

(3) [(4)] a copy of each assumed name certificate on file 
with the appropriate recording entity, such as the Office of the Secretary 
of State or the county clerk; [and] 

(4) [(5)] a sample copy of the vehicle lease agreement be-
tween the vehicle lessor and a lessee;[.] 

(5) a sample copy of the required fee disclosure statement 
regarding fees paid by the vehicle lessor to a vehicle lease facilitator 
for the facilitation of a vehicle lease or a statement that no such fees 
were or will be paid; 

(6) a list including the business name(s), DBA(s), and ad-
dresses of lease facilitators with whom the applicant conducts or in-
tends to conduct business; and 

(7) a list of other satellite offices that conduct business in 
the State of Texas that includes the address, phone number, and name 
of the contact person for each location. 

(c) The supporting documentation for a vehicle lease facilita-
tor's license application shall include: 

[(1) a letter of appointment for each lessor or acceptable 
substitute as designated by the division;] 

(1) [(2)] [a] verification of the criminal background of each 
owner and officer of the applicant, if applicable; 

(2) [(3)] the fee required [for the license as prescribed] by 
law for each type of license required; 

(3) [(4)] a copy of each assumed name certificate on file 
with the appropriate recording entity, such as the Office of the Secretary 
of State or the county clerk; 

(4) [(5)] a sample copy of the vehicle lease agreement be-
tween each of the lessors the lease facilitator represents, and the lessee; 
[and] 

(5) a sample copy of the required fee disclosure statement 
regarding fees paid by a vehicle lessor to the vehicle lease facilitator 
for the facilitation of a vehicle lease or a statement that no such fees 
were or will be paid; 

(6) a list of all vehicle lessors, including names and ad-
dresses, for [with] whom any vehicle lease facilitator solicits or pro-
cures a lessee. The vehicle lease facilitator shall update the list upon 
renewal of a license and within 10 [executes leases. This list must be 
updated in writing upon renewal of a license, and within ten] days of 
the addition of any vehicle lessor to this list; and 

(7) a copy of the representation agreement between the ve-
hicle lease facilitators and each lessor. 

§215.175. Sanctions. 
(a) The board or department may: 

(1) deny a vehicle lessor or vehicle lease facilitator appli-
cation; 

(2) revoke or suspend a vehicle lessor or vehicle lease fa-
cilitator license; or 

(3) assess a civil penalty or take other action on a vehicle 
lessor or vehicle lease facilitator applicant or license holder, or a person 
engaged in business for which a vehicle lessor or vehicle lease facili-
tator license is required. 

[(a) Revocation/Denial. The Board may revoke, deny or sus-
pend a lessor or lease facilitator's license, or assess civil penalties, if 
that lessor or lease facilitator:] 

(b) The board or department may take action described in sub-
section (a) of this section if a vehicle lessor or vehicle lease facilitator 
applicant or license holder, or a person engaged in business for which 
a vehicle lessor or vehicle lease facilitator license is required: 

(1) fails to maintain an established and permanent place of 
business required by [conforming to] §215.177 of this title [subchapter] 
(relating to Established and Permanent Place of Business); 

(2) fails to maintain records required under this subchapter; 

(3) [(2)] refuses [to permit] or fails to comply with a request 
by a representative of the department [division] to examine during the 
vehicle lessor's or vehicle lease facilitator's posted business hours at 
the vehicle lessor's or vehicle lease facilitator's licensed location: [the 
current and previous year's leasing records required to be kept under 
§215.178 of this subchapter (relating to Records of Leasing) and own-
ership papers for vehicles owned, leased, or under that lessor or lease 
facilitator's control, and evidence of ownership or lease agreement for 
the property upon which the business is located:] 

(A) a vehicle leasing record required to be maintained 
by §215.178 of this title (relating to Records Required for Vehicle 
Lessors and Vehicle Lease Facilitators); 

(B) ownership papers for a vehicle owned, leased, or 
under that vehicle lessor's or vehicle lease facilitator's control; or 

(C) evidence of ownership or a current premises lease 
agreement for the property upon which the business is located; 

[(A) during normal working hours at the lessor's or 
lease facilitator's permanent place of business, or] 

[(B) through a request made by the division pursuant to 
these rules;] 

(4) refuses or fails to timely comply with a request for 
records made by a representative of the department; 

(5) [(3)] fails to notify the department in writing within 10 
days [division] of a change of the vehicle lessor or vehicle lease facil-
itator license holder's: [address within ten days after such change;] 

(A) mailing address; 

(B) physical address; 

(C) telephone number; or 

(D) email address; 

(6) [(4)] fails to notify the department in writing within 10 
days [division] of a change of the vehicle lessor or vehicle lease fa-
cilitator license holder's name or ownership; [lessor/lease facilitator's 
name or ownership within ten days after such a change;] 

(7) [(5)] fails to comply with [observe] the fee restrictions 
or other requirements under [as described in] Occupations Code, 
§2301.357 or [and] §§2301.551 - 2301.556; 
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(8) [(6)] fails to maintain [leasing and/or] advertisement 
records or otherwise fails to comply with the advertising requirements 
of: [as described in these rules;] 

(A) §215.178; or 

(B) Subchapter H of this chapter (relating to Advertis-
ing); 

[(7) fails to remain regularly and actively engaged in the 
business of leasing vehicles or facilitating the leasing of vehicles for 
which the license is issued;] 

(9) [(8)] violates any law relating to the sale, lease, distri-
bution, financing, or insuring of motor vehicles; 

(10) is convicted of an offense that, in accordance with Oc-
cupations Code, Chapter 53 and with §215.88 of this title (relating to 
Criminal Offense and Action on License), directly relates to the duties 
or responsibilities of the licensed occupation; 

(11) is determined by the board or department, in accor-
dance with §215.89 of this title (relating to Fitness), to be unfit to hold 
a vehicle lessor or vehicle lease facilitator license; 

(12) [(9)] uses or allows use of a vehicle lessor or vehicle 
lease facilitator license in violation of any law or for the purpose of 
avoiding any provision [provisions] of Occupations Code, Chapter 
2301; or 

(13) [(10)] willfully omits material information or makes a 
material misrepresentation in any application or other documentation 
[information] filed with the department. [division;] 

[(11) fails to update in writing the list of lessors, including 
names and addresses, with which any lease facilitator executes leases 
within ten days of any changes to this list and upon renewal of the 
license;] 

[(12) violates any state or federal law relating to the leasing 
of new motor vehicles.] 

(c) The board or department may take action on a vehicle 
lessor's license or assess civil penalties for the vehicle lessor's failure 
to notify the department in writing within 10 days of any change, 
addition, or deletion to the list of vehicle lease facilitators with whom 
the vehicle lessor conducts business, including any change to a vehicle 
lease facilitator's mailing address, physical address, telephone number, 
or email address. 

(d) The board or department may take action on a vehicle lease 
facilitator's license or assess civil penalties for the vehicle lease facili-
tator's failure to notify the department in writing within 10 days of any 
change, addition, or deletion to the list of vehicle lessors for whom the 
vehicle lease facilitator conducts business, including any change to a 
vehicle lessor's mailing address, physical address, telephone number, 
or email address. 

(e) The board or department may take action on a vehicle 
lessor's or vehicle lease facilitator's license if the vehicle lessor or 
vehicle lease facilitator accepts a fee from a dealer, directly or indi-
rectly, for referring a customer who purchases or considers purchasing 
a motor vehicle. 

[(b) Referral fees prohibited. A lessor or lease facilitator may 
not, directly or indirectly, accept a fee from a dealer for referring cus-
tomers who purchase or consider purchasing vehicles.] 

§215.176. More Than One Location. 

(a) A vehicle lease facilitator [Lease facilitators] must be li-
censed separately for each business location. 

(b) A vehicle lessor or vehicle lease facilitator that relocates 
[Lessors or lease facilitators that relocate] from a point outside the lim-
its of a city or relocates[, or relocate] to a point not within the limits 
of the same city of the initial location is [are] required to obtain a new 
license. 

(c) A vehicle lessor is [Lessors are] required to obtain a license 
for the vehicle lessor's primary location. A vehicle lessor [their primary 
locations. Lessors] must provide the address, telephone number, and 
the name of a contact person for all other satellite offices that conduct 
business in the state of Texas. 

§215.177. Established and Permanent Place of Business. 
(a) A vehicle lessor or vehicle lease facilitator operating within 

the State [state] of Texas must meet the following requirements at each 
location where vehicles are leased or offered for lease. 

(1) Physical location requirements. 

(A) A vehicle lessor or vehicle lease facilitator 
operating within the State of [within] Texas must be open to the public. 
The vehicle lessor's or vehicle [lessor or] lease facilitator's business 
hours for each day of the week must be posted at the main entrance of 
the office. The[, and the] owner or an employee of the vehicle lessor 
or vehicle lease facilitator must be at the location during the posted 
business hours for the purpose of leasing vehicles. In the event the 
owner or an employee is not available to conduct business during the 
posted business hours, a separate sign must be posted indicating the 
date and time such owner or employee will resume vehicle leasing 
operations. 

(B) A vehicle lessor's or vehicle leasing facilitator's of-
fice [The] structure must be of sufficient size to accommodate the fol-
lowing required equipment: [and must be equipped with] 

(i) a desk and chairs from which the vehicle lessor or 
vehicle lease facilitator transacts [his] business; and[. The office also 
must be equipped with] 

(ii) a working telephone number [instrument] listed 
in the business name or assumed name under which the vehicle lessor 
or vehicle lease facilitator conducts [does] business. 

(C) [(B)] A vehicle lessor or vehicle lease facilitator 
that files an application for a new license or a vehicle lessor that files 
an application for a satellite location must comply with [supplemental 
location must conform to] the following requirements.[:] 

(i) The office must be located in a building[,] with 
connecting exterior walls on all sides. 

(ii) The office must comply with all applicable local 
zoning ordinances and deed restrictions. 

(iii) The office may not be located within a resi-
dence, apartment, hotel, motel, or rooming house. 

(iv) The physical address of the office must be rec-
ognized by the U.S. Postal Service and [or] capable of receiving U.S. 
mail. 

(D) [(C)] A portable-type office structure may qualify 
as an office only if the structure meets the[, provided it meets the mini-
mum] requirements of this section and is not a readily moveable trailer 
or other [such] vehicle. 

(E) One or more licensed vehicle lessors or vehicle 
lease facilitators, or a combination of one or more licensed vehicle 
lessors and vehicle lease facilitators may occupy the same business 
structure and conduct vehicle leasing operations in accordance with the 
license held by the vehicle lessor or licensed vehicle lease facilitator. 
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Each person engaged in business as a vehicle lessor or vehicle lease 
facilitator must have: 

[(D) In those instances when two or more lessors or 
lease facilitators occupy the same business locations and conduct their 
respective leasing operations under different names, one office struc-
ture for all lessors or lease facilitators operating from such location will 
be acceptable; provided, however, each lessor or lease facilitator must 
have:] 

(i) a separate desk from which that vehicle lessor or 
vehicle lease facilitator transacts business; 

(ii) a separate working telephone number listed 
[instrument, number, and listing] in the vehicle lessor or vehicle lease 
facilitator's business name or assumed name; 

(iii) a separate right of occupancy that meets 
[meeting] the requirements of this section; and[.] 

(iv) a vehicle lessor or vehicle lease facilitator li-
cense issued by the department in the name of the vehicle lessor or 
vehicle lease facilitator. 

(F) [(E)] A vehicle lease facilitator's established and 
permanent place of business[, as prescribed in this rule,] must be 
physically located within the State [state] of Texas. 

(2) Sign requirements. A vehicle lessor or vehicle lease fa-
cilitator shall display a conspicuous and permanent sign at the licensed 
location showing the name under which the vehicle lessor or vehicle 
lease facilitator conducts business. Outdoor signs must contain letters 
that are at least [no smaller than] six inches in height. 

(3) Premises lease [Lease] requirements. If the premises 
from which a licensed vehicle lessor or vehicle lease facilitator con-
ducts business is [are] not owned by the license holder, the license 
holder must maintain for the licensed location a valid premises lease 
that is continuous during the period of time for which the vehicle 
[licensee, such licensee shall maintain a lease continuous for the same 
period of time as the] lessor's or vehicle lease facilitator's license will 
be issued. The premises[, and such] lease agreement must [shall] be on 
a properly executed form containing at a minimum:[, but not limited 
to the following information:] 

(A) the name of the landlord of the premises and the 
name of the vehicle lease facilitator as the tenant of the premises; 
[names of the lessor and lessee;] 

(B) the street address or legal description of the prop-
erty, provided that if only a legal description of the property is included, 
the applicant must attach a statement that the property description in the 
lease agreement is the street address identified on the application; [or 
street address;] and 

(C) the period of time for which the premises lease is 
valid. 

(b) A vehicle lessor that does not deal directly with the public 
to execute vehicle leases and whose licensed location is in another state 
[and who does not deal directly with the public to execute leases] must 
meet the following requirements at each location. 

(1) Physical location requirements. 

(A) The vehicle lessor's office structure must be of suf-
ficient size to accommodate the following required equipment: [and 
must be equipped with] 

(i) a desk and chairs from which the vehicle lessor 
transacts [his] business; and[. The office also must be equipped with] 

(ii) a working telephone number [instrument] listed 
in the business name or assumed name under which the vehicle lessor 
conducts [lessor does] business. 

(B) A vehicle lessor that files an application for a new 
license or a satellite location with a primary [supplemental location 
whose] licensed location [is] in another state must conform to the fol-
lowing requirements.[:] 

(i) The office must be located in a building[,] with 
connecting exterior walls on all sides. 

(ii) The office must comply with all applicable local 
zoning ordinances and deed restrictions. 

(iii) The office may not be located within a resi-
dence, apartment, hotel, motel, or rooming house. 

(iv) The physical address of the office must be rec-
ognized by the U.S. Postal Service and [or] capable of receiving U.S. 
mail. 

(C) A portable-type office structure may qualify as an 
office only if the structure meets the[, provided it meets the minimum] 
requirements of this section and is not a readily moveable trailer or 
other [such] vehicle. 

(D) More than one licensed vehicle lessor may occupy 
the same business structure and conduct vehicle leasing operations un-
der different names in accordance with the license held by each vehicle 
lessor. Each person engaged in business as a vehicle lessor must have: 

[(D) In those instances when two or more lessors oc-
cupy the same business locations and conduct their respective leasing 
operations under different names, one office structure for all lessors op-
erating from such location will be acceptable; provided, however, each 
lessor must have:] 

(i) a separate desk from which that vehicle lessor 
transacts business; 

(ii) a separate working telephone number listed 
[instrument, number, and listing] in the vehicle lessor's business name 
or assumed name; 

(iii) a separate right of occupancy that meets 
[meeting] the requirements of this section; and[.] 

(iv) a vehicle lessor license issued by the department 
in the name of the vehicle lessor. 

(2) Sign requirements. An out of state vehicle lessor shall 
display a conspicuous and permanent sign at the licensed location 
showing the name under which the vehicle lessor conducts business. 
Outdoor signs must contain letters at least [no smaller than] six inches 
in height. 

(3) Premises lease [Lease] requirements. If the out of state 
premises from which a licensed vehicle lessor conducts business is 
[are] not owned by the license holder, the license holder must main-
tain a valid premises lease for [that person or entity, that person or 
entity shall maintain a lease on] the property of the licensed location. 
The premises lease must be continuous during the period of time for 
which the license will be issued. The premises lease agreement must 
[continuous for the same period of time as the license, and such agree-
ment shall] be on a properly executed form containing at a minimum:[, 
but not limited to the following information:] 

(A) the name [names] of the landlord of the premises 
and the name of the licensed lessor identified as the tenant of the 
premises; [lessor and lessee;] 
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(B) the street address or legal description of the prop-
erty, provided that if only a legal description of the property is included, 
the applicant must attach a statement that the property description in the 
lease agreement is the street address identified on the application; [or 
street address;] and 

(C) the period of time for which the premises lease is 
valid. 

(c) [Independence.] A vehicle lessor or vehicle lease facili-
tator shall be independent of financial institutions and dealerships in 
location and in business activities, unless that vehicle lessor or vehicle 
lease facilitator is an: 

(1) employee or [of, a] legal subsidiary of the financial in-
stitution or dealership; or[, or an] 

(2) entity wholly owned by the financial institution or deal-
ership. 

(d) For [the] purposes of this section, [subsection,] an em-
ployee is a person who meets the requirements of §215.173(b) of this 
title [chapter] (relating to License). 

§215.178. Records Required for Vehicle Lessors and Vehicle Lease 
Facilitators [of Leasing]. 

(a) Purchase and leasing records. A vehicle lessor or vehicle 
lease facilitator must maintain [keep] a complete record of all vehicle 
purchases and sales for [a minimum period of] at least one year after 
the expiration of the vehicle lease. 

(1) Records reflecting vehicle lease transactions that [have] 
occurred within the preceding 24 months must be maintained at the 
licensed location. Records for prior time periods may be kept off-site 
at a location within the same county or within 25 miles of the licensed 
location. 

(2) Within 15 days of [Upon] receipt of a request sent by 
mail or by electronic document transfer from a representative of the 
department, a vehicle lessor or vehicle lease facilitator must deliver a 
copy of the [produce copies of] specified records to the address listed 
in the request [within 15 days]. 

(b) Content of records. A complete record for a vehicle lease 
transaction must contain: [As used in this subsection, a complete lease 
file shall contain the following information or documents:] 

(1) the name, address [names, addresses], and telephone 
number [numbers] of the lessor of the vehicle subject to [in] the trans-
action; 

(2) the name, mailing address, physical address, [names, 
addresses,] and telephone number of each [numbers of the] lessee of 
the vehicle subject to [in] the transaction; 

(3) the name, address, [names, addresses,] telephone 
number, [numbers,] and license number [numbers] of the lease facili-
tator of the vehicle subject to [in] the transaction; 

(4) the name, home address, and telephone number of each 
employee of the vehicle lease facilitator that [who] handled the trans-
action; 

(5) a complete description of the vehicle involved in the 
transaction, including the VIN; [its vehicle identification number 
(VIN);] 

(6) the name, address, telephone number, and GDN 
[general distinguishing number] of the dealer selling the vehicle, 
as well as the franchise license number of the dealer if the vehicle 
involved in the transaction is a new motor vehicle; 

(7) the amount of fee [received by or] paid to the vehicle 
lease facilitator or a statement that no fee was paid; 

(8) a copy [copies] of the buyer's [buyers] order and sales 
contract for the vehicle; 

(9) a copy of the vehicle lease contract; 

(10) a copy [copies] of all other contracts, agreements, 
or disclosures between the vehicle lease facilitator and the consumer 
lessee; and 

(11) a copy [copies] of the front and back of the man-
ufacturer's statement of origin, manufacturer's certificate of origin, 
[Manufacturer's Statement/Certificate of Origin] or the title of the 
vehicle if the vehicle involved in the transaction is a new motor 
vehicle. 

(c) Records of advertising. A vehicle lessor or vehicle lease fa-
cilitator must maintain a copy [copies] of all advertisements, brochures, 
scripts, or an [or] electronically reproduced copy [copies,] in whatever 
medium appropriate, of promotional materials for a period of at least 
18 months. Each copy is[,] subject to inspection upon request by a 
representative of the department [Board] at the business of the license 
holder during posted [licensee during regular] business hours. 

(1) Vehicle lessors and vehicle lease facilitators must com-
ply with all federal and state advertising laws and regulations, includ-
ing [All advertisements by lessors or lease facilitators must be in ac-
cordance with] Subchapter H of this chapter (relating to Advertising). 

(2) A vehicle lessor or vehicle lease facilitator [Lessors and 
lease facilitators] may not state or infer in any advertisement, either 
directly or indirectly, that the [in any manner such as advertisements, 
stationery or business cards that their] business involves the sale of new 
motor vehicles. 

(d) Title assignments. Each certificate [All certificates] of title, 
manufacturer's certificate [certificates] of origin, or other evidence of 
ownership for a vehicle that has [vehicles which have] been acquired 
by a vehicle lessor for lease must be properly assigned [properly] from 
the seller in the vehicle [into the] lessor's name. 

(e) Letters of appointment. A letter [All letters] of appoint-
ment between a vehicle lessor and a vehicle [each lessor or] lease facil-
itator with whom the vehicle lessor conducts [the licensee does] busi-
ness must be executed by both parties. 

(f) Electronic records. Any record [records] required to be 
maintained [kept] by a vehicle lessor or vehicle lease facilitator may be 
maintained [kept] in an electronic format, provided [if] the electronic 
record [records] can be printed at the licensed location upon request for 
the record by a representative of the department. 

§215.179. Change of Vehicle Lessor or Vehicle Lease Facilitator Sta-
tus. 

(a) Change of ownership. A vehicle lessor or vehicle lease 
facilitator that [who] proposes to sell or [and/or] assign to another 
any interest in the licensed entity, whether a corporation or otherwise, 
provided [so long as] the physical location of the licensed entity 
remains the same, shall notify the department [division] in writing 
within 10 [ten] days by filing an application to amend the license. If 
the sale or assignment of any portion of the business results in a change 
of entity, then the purchasing or assignee [purchasing/assignee] entity 
must apply for and obtain a new license. A publicly held corporation 
licensed as a vehicle lessor or vehicle lease facilitator needs only 
inform the department [Publicly held corporations licensed as lessors 
or lease facilitators need only inform the division] of a change in 
ownership if one person or entity acquires 10% or greater interest in 
the licensed entity. [licensee.] 
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♦ ♦ ♦ 

(b) Change of operating status of business location. A license 
holder [licensee] shall obtain department [division] approval prior to 
opening a satellite location or relocating [the opening of a supplemen-
tal location, or the relocation of] an existing location, in accordance 
with §215.176 of this title [subchapter] (relating to More than One Lo-
cation). A license holder [Also, a licensee] must notify the department 
[division] when closing an existing location or a satellite location. 

§215.180. Required Notices to Lessees. 
Vehicle lessors and vehicle [Lessors and] lease facilitators shall pro-
vide notice of the complaint procedures provided by Occupations Code, 
§§2301.204 and 2301.601 - 2301.613 to each lessee of a new motor ve-
hicle with whom they enter into a vehicle [transact a] lease. 

§215.181. General Distinguishing Number Exception. 
A licensed vehicle lessor is not required to hold a GDN [It is not nec-
essary for a licensed lessor to hold a general distinguishing number 
(GDN)] in order to sell a motor vehicle that the vehicle lessor owns to 
[lessor owns, to either] the lessee or to a duly licensed dealer, either 
directly or through a licensed wholesale motor vehicle auction. A li-
censed vehicle lessor may not purchase a motor vehicle [lessor is not 
allowed to purchase vehicles] at a wholesale motor vehicle auction. 
Any existing GDN held by a vehicle lessor that [lessor who] does not 
otherwise qualify for a GDN shall be canceled. A vehicle [cancelled. 
A] lessor whose GDN has been canceled [cancelled] under this section 
may reapply for a GDN once all the qualifications for a GDN are met. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600676 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 

SUBCHAPTER F. LESSORS AND LEASE 
FACILITATORS 
43 TAC §215.172 
STATUTORY AUTHORITY 

The repeal is proposed under Transportation Code, §1002.001, 
which provides the board of the Texas Department of Motor 
Vehicles with the authority to adopt rules that are necessary 
and appropriate to implement the powers and the duties of the 
department; Occupations Code, §2301.155, which requires 
the board of the Texas Department of Motor Vehicles to adopt 
rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 

adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.172. Definitions. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600675 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

SUBCHAPTER G. WARRANTY 
PERFORMANCE OBLIGATIONS 
43 TAC §§215.201 - 215.210 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.201. Purpose and Scope [Objective and Definitions]. 
(a) This subchapter implements Occupations Code, §2301.204 

and §§2301.601 - 2301.613. 

[(a) It is the objective of this subchapter to implement the 
intent of the legislature as declared in Occupations Code, Chapter 
2301, Subchapter M (§§2301.601-2301.613) and Occupations Code, 
§2301.204. These rules provide a simplified and fair procedure for the 
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enforcement of these provisions of the Code, including the processing 
of complaints, the conduct of hearings, and the formal or informal 
disposition of complaints filed by owners seeking relief under these 
provisions of the Code.] 

(b) Practice and procedure in contested cases heard by the 
department's [State] Office of Administrative Hearings (OAH) are 
addressed in Subchapter B of this chapter (relating to Adjudicative 
Practice and Procedure) [(SOAH) are provided for in Subchapter 
I of this chapter (relating to Practice and Procedure for Hearings 
Conducted by the State Office of Administrative Hearings)] and the 
provisions of this subchapter to the extent that the provisions do not 
conflict with state law, rule, or court order [SOAH rules]. 

(c) [(b)] The following words and terms, when used in this 
subchapter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Comparable Motor Vehicle--A new motor vehicle, with 
comparable mileage, from the same manufacturer, converter, or dis-
tributor's product line and the same model year or newer as the motor 
vehicle to be replaced or as reasonably equivalent to the motor vehicle 
to be replaced. 

(2) Lemon Law--Refers to Occupations Code, Chapter 
2301, Subchapter M (§§2301.601 - 2301.613). 

[(3) Owner--A person as defined by Occupations Code, 
§2301.601(2).] 

(3) [(4)] Warranty Performance--Refers to Occupations 
Code, §2301.204. 

§215.202. Filing of Complaints. 

(a) Lemon law complaints [Law Complaints]. 

(1) Complaints seeking [for] relief under the lemon law 
must be in writing [written] and filed with the department. A com-
plaint filed with the department shall be delivered: 

(A) in person to the department; [by hand delivery to 
the department's headquarters building in Austin,] 

(B) by mail to the address of the department;[, or] 

(C) by email [by e-mail or facsimile transmission] to a 
department-designated email address; or [e-mail address or] 

(D) by facsimile transmission to a department-desig-
nated facsimile number. 

(2) Complaints may be submitted in letter or other written 
format, or on complaint forms provided by the department. 

(3) [(2)] Complaints shall [should] state sufficient facts to 
enable the department and the party complained against to know the 
nature of the complaint and the specific problems or circumstances 
forming [which form] the basis of the claim for relief under the lemon 
law. 

(4) [(3)] Complaints shall, at a minimum, [should] provide 
the following information: 

(A) the name, address, and telephone [phone] number 
of the motor vehicle owner; 

(B) the identification of the motor vehicle, including the 
[vehicle by] make, model, [and] year, and manufacturer's VIN; [vehicle 
identification number;] 

(C) the type of warranty coverage; 

(D) the name and address of the dealer[,] or other per-
son from whom the motor vehicle was purchased or leased, including 
the name and address of the vehicle lessor, if applicable; 

(E) the date of delivery of the motor vehicle to the orig-
inal owner[;] and in the case of a demonstrator, the date the motor ve-
hicle was placed into demonstrator service; 

(F) the motor vehicle mileage at the time when: [time] 

(i) the motor vehicle was purchased or leased;[, 
mileage when] 

(ii) problems with the motor vehicle were first re-
ported; and[,] 

(iii) the complaint was filed; 

(G) the name of the dealer or the name of the manufac-
turer's, converter's, or distributor's agent to whom the problems were 
first reported[, and current mileage]; 

(H) [(G)] identification of the motor vehicle's existing 
problems and a brief description of the history of problems and repairs 
on the motor vehicle, including: 

(i) the date and mileage of each repair; and 

(ii) a copy of each repair order[, with copies of repair 
orders] where possible; 

(I) [(H)] the date the motor [date on which written noti-
fication of complaint was given to the] vehicle manufacturer, converter, 
or distributor received written notification of the complaint;[, and] 

(J) the date and results of the motor vehicle inspection, 
if the motor vehicle was [if the vehicle has been] inspected by the man-
ufacturer, converter, or distributor[, the date and results of such inspec-
tion]; and 

(K) [(I)] any other information [which] the complainant 
deems relevant [believes to be pertinent] to the complaint. 

(5) [(4)] The department's staff will provide information 
concerning the complaint procedure and complaint forms to any person 
requesting [information or] assistance. 

(6) [(5)] The filing fee required under the lemon law should 
be remitted with the complaint by any form of payment accepted by 
the department. The filing fee is nonrefundable, but a complainant that 
[who] prevails in a case is entitled to reimbursement of the filing fee 
from the nonprevailing party. Failure to remit the filing fee with the 
complaint will delay commencement of the 150-day period referenced 
in paragraph (8) [(7)] of this subsection and may result in dismissal of 
the complaint. 

(7) [(6)] The commencement of a lemon law proceeding 
occurs on the date the filing fee is received [of receipt of the filing fee] 
by the department or its authorized agent. 

(8) [(7)] If the hearings examiner has not issued an order 
within 150 days after the commencement of the lemon law proceeding 
in accordance with paragraph (7) [(6)] of this subsection, department 
staff shall notify the parties by mail that the complainant may file a 
civil action in state district court to seek relief under the lemon law. 
The notice will inform the complainant of the complainant's right to 
continue the lemon law complaint through the department. The 150-
day period shall be extended upon request of the complainant or if a 
delay in the proceeding is caused by the complainant. 

(b) Warranty performance complaints (repair-only relief). 
[Performance Complaints (Repair-Only Relief).] 
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(1) Complaints for warranty performance relief filed with 
the department must comply with the requirements of subsection (a)(1) 
- (4) [(a)(1) - (3)] of this section. 

(2) A [No] filing fee is not required for a complaint that is 
subject to [filed for] a warranty performance claim. 

(3) A complaint may be filed with the department in accor-
dance with this section if [If] the defect in the motor vehicle subject 
to [that is the subject of] the warranty performance complaint was re-
ported to the manufacturer, converter, distributor, or to an [or distrib-
utor or its] authorized agent prior to the expiration of the warranty pe-
riod[, a complaint may be filed with the department in accordance with 
this section]. 

(4) If the defect is not [cannot be] resolved pursuant to 
§215.205 of this title [subchapter] (relating to Mediation; Settle-
ment), a hearing will be scheduled and conducted in accordance with 
Government Code, Chapter 2001, subject to [this subchapter and] 
Occupations Code, Chapter 2301, Subchapter O and this subchapter. 

(5) The final order authority will issue an order on the war-
ranty performance complaint. A party who disagrees with the order 
may oppose the order in accordance with [using the procedures de-
scribed in] §215.207 of this title [subchapter] (relating to Contested 
Cases: Final Orders). 

(6) Department staff will provide information concerning 
the complaint procedure and complaint forms to any person requesting 
[information or] assistance. 

§215.203. Review of Complaints. 
Department staff will promptly review a complaint [All complaints will 
be reviewed promptly by department staff] to determine if the com-
plaint meets [whether they satisfy] the minimum requirements of a 
lemon law or a warranty performance complaint. 

(1) If department staff cannot determine [it cannot be deter-
mined] whether a complaint meets [satisfies] the minimum lemon law 
or warranty performance requirements, the complainant will be con-
tacted for additional information. 

(2) If department staff determines [it is determined] that the 
complaint meets [does meet] the minimum lemon law or warranty per-
formance requirements, the complaint will be processed in accordance 
with [the procedures set forth in] this subchapter. 

§215.204. Notification to Manufacturer, Converter, or Distributor. 
(a) Upon receipt of a complaint for lemon law or warranty per-

formance relief, the department will: 

(1) provide notification of the complaint to, and request a 
response from, the appropriate manufacturer, converter, or distributor; 
and[, and a response to the complaint will be requested. The depart-
ment will also] 

(2) provide a copy of the complaint to, and may request a 
response from, the selling dealer and any other dealer [dealers that have 
been] involved with the complaint[, and a response may be requested]. 

(b) The manufacturer shall, upon request by the department, 
provide a copy of the warranty for the motor vehicle subject to the 
lemon law or warranty performance complaint. 

§215.205. Mediation; Settlement. 
(a) Department [Before a complaint filed under Occupations 

Code, §§2301.204 or §2301.601 - 2301.613 is scheduled for a hearing, 
department] staff will attempt to settle or resolve a lemon law or war-
ranty performance complaint through nonbinding mediation before a 
hearing on the complaint is scheduled. [effect a settlement or resolu-
tion of the complaint through mediation.] 

(b) The parties are required [While the mediation is not bind-
ing, all parties are required] to participate in the nonbinding mediation 
process in good faith. 

(c) In a case filed under Occupations Code, §2301.204 or 
§§2301.601 - 2301.613, the mediator shall qualify for appointment 
as an impartial third party in accordance with Civil Practice and 
Remedies Code, Chapter 154. 

§215.206. Hearings. 

Lemon law or warranty performance complaints that satisfy the juris-
dictional requirements of the Occupations Code will be set for hearing. 
Notification[, and notification] of the date, time, and place of the hear-
ing will be given to all parties by certified mail. Additional information 
contained in the notice of hearing shall be consistent with §215.34 of 
this title (relating to Notice of Hearing in Contested Cases). 

(1) When [Where] possible, hearings will be held in the 
city in which [where] the complainant resides [or at a location reason-
ably convenient to the complainant]. 

(2) Hearings will be scheduled at the earliest date possible, 
provided that a 10-day notice or other notice[, or such other notice as 
is] required by law[,] is given to all parties. 

(3) Hearings will be conducted expeditiously by a hear-
ings examiner in accordance with Government Code, Chapter 2001, 
subject to Occupations Code, Chapter 2301, Subchapter O[; Occupa-
tions Code, §2301.704]; and with the provisions of Subchapter B of 
this chapter (relating to Adjudicative Practice and Procedure) and this 
subchapter. 

(4) Hearings will be conducted informally [informal]. The 
parties have the right to be represented by attorneys at a hearing, al-
though attorneys are not required. Any party who intends to be repre-
sented at a hearing by an attorney or an authorized representative [at 
a hearing] must notify the hearings examiner, the department, and any 
[the] other party in writing at least five business days prior to the hear-
ing. Failure to provide [such] notice will result in postponement of the 
hearing if [postponement is] requested by any [the] other party. 

(5) Subject to a hearings examiner ruling, a party may 
present that party's case [hearings examiner rulings, parties may 
present their cases] in full, including testimony from witnesses[,] and 
documentary evidence such as repair orders, warranty documents, and 
the motor vehicle sales contract. 

(6) By agreement of the parties and with the written ap-
proval of the hearings examiner, the hearing may be conducted by writ-
ten submission [submissions] only or by telephone. 

(7) Except for a hearing [hearings] conducted by written 
submission [only], each party may be questioned by the other party[,] 
at the discretion of the hearings examiner. 

(8) Except for a hearing [hearings] conducted by written 
submission [only] or by telephone, the complainant must bring the 
motor vehicle in question to the hearing so that the motor vehicle may 
be inspected and test driven, unless otherwise ordered by the hearings 
examiner upon a showing of good cause by the complainant. 

(9) The department may have the motor vehicle in ques-
tion inspected by an expert prior to the hearing, if the department de-
termines that an expert opinion may assist in arriving at a decision. An 
inspection under this section [Any such inspection] shall be made only 
upon prior notice to all parties, who shall have the right to be present at 
such inspection. A copy [Copies] of any findings or report from such 
inspection will be provided to all parties before, or at, the hearing. 
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(10) Except for hearings conducted by written submission 
[only], all hearings will be recorded by the hearings examiner. A copy 
of the recording [Copies of the hearing recordings] will be provided to 
any party upon request and upon payment for the cost of the copy, as 
provided by law or board rules. 

§215.207. Contested Cases: Final Orders. 
(a) A motion for rehearing of a final order issued by the board 

for a complaint filed [Board] under Occupations Code, Chapter 2301, 
Subchapters E or M shall proceed in accordance with Occupations 
Code, §2301.713. [Subchapter E or M, shall follow the procedures 
in Subchapter I of this chapter (relating to Practice and Procedure for 
Hearings Conducted by the State Office of Administrative Hearings).] 

[(b) A motion for rehearing of a final order issued by a hearings 
examiner shall follow the procedures in this subsection.] 

(b) [(1)] The hearings examiner shall [will] prepare a final or-
der as soon as possible, but not later than 60 days after the hearing is 
closed, or as otherwise provided by law. The final order shall [will] in-
clude the hearings examiner's findings of fact and conclusions of law. 
The final order shall be sent by the department to all parties by certified 
mail. [of record.] 

(c) [(2)] A party who [that] disagrees with the final order may 
file a motion for rehearing in accordance with Government Code, 
Chapter 2001, subject to Occupations Code, Chapter 2301, Subchap-
ter O. A motion for rehearing of a final order issued by a hearings 
examiner must: [within 20 days from the date of the notification of 
the final order.] 

(1) be filed with and decided by the chief hearings exam-
iner; 

[(3) A motion for rehearing of a final order issued by a 
hearings examiner must be filed with the appropriate department office 
and decided by the chief hearings examiner.] 

(2) [(4)] [A motion for rehearing must] include the specific 
reasons, exceptions, or grounds [that are] asserted by a party as the 
basis of the request for a rehearing; and[. A motion for rehearing shall] 

(3) recite, if applicable, the specific findings of fact, con-
clusions of law, or any other portions of the final order to which the 
party objects. 

(d) [(5)] Replies to a motion for rehearing must be filed with 
the chief hearings examiner in accordance with Government Code, 
Chapter 2001, subject to Occupations Code, Chapter 2301, Subchapter 
O. [motion for rehearing authority under Occupations Code, §2301.713 
within 30 days after the date of the notification of the final order.] 

[(6) The motion for rehearing authority must act on the 
motion within 45 days after the date of notification of the final order, or 
as otherwise provided by law, or the motion is overruled by operation of 
law. The motion for rehearing authority may, by written order, extend 
the period for filing, replying to, and taking action on a motion for 
rehearing, not to exceed 90 days after the date of notification of the final 
order. In the event of an extension of time, the motion for rehearing is 
overruled by operation of law on the date fixed by the written order of 
extension, or in the absence of a fixed date, 90 days after the date of 
notification of the final order.] 

(e) [(7)] If the chief hearings examiner [motion for rehearing 
authority] grants a motion for rehearing, the parties will be notified by 
mail and a[. A] rehearing will be scheduled promptly. [as promptly as 
possible.] After rehearing, a final order shall be issued with any addi-
tional findings of fact or conclusions of law, if necessary to support the 
final order. The chief hearings examiner [motion for rehearing author-
ity also] may issue an order granting the relief requested in a motion 

for rehearing or requested in a reply to a motion for rehearing [replies 
thereto] without the need for a rehearing. If a motion for rehearing and 
the relief requested is denied, an order [so stating] will be issued. 

(f) [(8)] A party who has exhausted all administrative reme-
dies[,] and who is aggrieved by a final order in a contested case from 
which appeal may be taken is entitled to judicial review pursuant 
to Government Code, Chapter 2001, subject to Occupations Code, 
Chapter 2301, Subchapter P [§§2301.751 - 2301.756], under the 
substantial evidence rule. A petition for judicial review [The petition] 
shall be filed in a district court of Travis County or in the Court of 
Appeals, Third District [Court of Appeals for the Third Court of 
Appeals District] within 30 days after the order is final and appealable. 
A copy of the petition must be served on the final order authority and 
any other parties of record. After service of the petition and within 
the time permitted for filing an answer, the final order authority shall 
transmit to the reviewing court the original or a certified copy of the 
entire record of the proceeding. If the court orders that new evidence 
[to] be presented to the final order authority, the final order authority 
[such decision-maker] may modify the findings and decision or order 
by reason of the new evidence, and shall transmit the additional record 
to the court. 

§215.208. Lemon Law Relief Decisions. 
(a) Unless otherwise indicated, this section applies to deci-

sions that relate to lemon law complaints. Decisions shall give effect 
to the presumptions provided in Occupations Code, §2301.605, where 
applicable. 

(1) If it is found that the manufacturer, distributor, or con-
verter is not able to conform the motor vehicle to an applicable ex-
press warranty by repairing or correcting a defect in the complainant's 
motor vehicle, creating [vehicle which creates] a serious safety haz-
ard or substantially impairing [impairs] the use or market value of the 
motor vehicle after a reasonable number of attempts, and that the affir-
mative defenses provided under Occupations Code, §2301.606[,] are 
not applicable, the final order authority shall issue a final order to the 
manufacturer, distributor, or converter to: 

(A) replace the motor vehicle with a comparable motor 
vehicle, less a reasonable allowance for the owner's use of the vehi-
cle;[,] or 

(B) accept the return of the motor vehicle from the 
owner and refund [to the owner] the full purchase price of the motor 
vehicle to the owner, [vehicle,] less a reasonable allowance for the 
owner's use of the motor vehicle. 

(2) In any decision in favor of the complainant, the final 
order authority will, to the extent possible, accommodate the com-
plainant's request with respect to replacement or repurchase of the 
motor vehicle[, to the extent possible]. 

(b) This subsection applies only to the repurchase of motor 
vehicles. 

(1) When [Where] a refund of the purchase price of a motor 
vehicle is ordered, the purchase price shall be the total purchase price of 
the motor vehicle, excluding [vehicle, but shall not include] the amount 
of any interest, finance charge, or insurance premiums. The award 
to the motor vehicle owner shall include reimbursement of [for] the 
amount of the lemon law complaint filing fee paid by, or on behalf 
of, the motor [the] vehicle owner. The refund shall be made payable 
to the motor vehicle owner and to any lienholder, respective to their 
ownership interest. [the lienholder, if any, as their interests require.] 

(2) There is a rebuttable presumption that a motor vehicle 
has a useful life of 120,000 miles. Except in cases where the pre-
ponderance of the evidence shows that the motor vehicle has a longer 
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or shorter expected useful life than 120,000 miles, the reasonable al-
lowance for the owner's use of the motor vehicle shall be that amount 
obtained by adding subparagraphs (A) and (B) of this paragraph. 

(A) The [the] product obtained by multiplying the pur-
chase price, as defined in paragraph (1) of this subsection, of the motor 
vehicle[, as defined in paragraph (1) of this subsection,] by a fraction 
having as its denominator 120,000 and having as its numerator the 
number of miles that the motor vehicle traveled from the time of de-
livery to the owner to the first report of the defect or condition forming 
the basis of the repurchase order; and 

(B) 50% [50 percent] of the product obtained by mul-
tiplying the purchase price by a fraction having as its denominator 
120,000 and having as its numerator the number of miles that the motor 
vehicle traveled after the first report of the defect or condition forming 
the basis of the repurchase order. The number of miles during the pe-
riod covered in this paragraph shall be determined from the date of the 
first report of the defect or condition forming the basis of the repur-
chase order through the date of the hearing. 

(3) There is a rebuttable presumption that the useful life of 
a towable recreational vehicle is 3,650 days or 10 years. [(10 years).] 
Except in cases where a preponderance of the evidence shows that the 
vehicle has a longer or shorter expected useful life than 3,650 days or 
10 years, [(10 years),] the reasonable allowance for the owner's use 
of the towable recreational vehicle shall be that amount obtained by 
adding subparagraphs (A) and (B) of this paragraph. 

(A) The product obtained by multiplying the purchase 
price, as defined in paragraph (1) of this subsection, of the towable 
recreational vehicle[, as defined in paragraph (1) of this subsection,] 
by a fraction having as its denominator 3,650 days or 10 years, [(10 
years),] except the denominator shall be 1,825 days or five years, [(5 
years),] if the towable recreational vehicle is occupied on a full time 
basis, and having as its numerator the number of days from the time 
of delivery to the owner to the first report of the defect or condition 
forming the basis of the repurchase order. 

(B) 50% [50 percent] of the product obtained by multi-
plying the purchase price by a fraction having as its denominator 3,650 
days or 10 years, [(10 years),] except the denominator shall be 1,825 
days or five years, [(5 years),] if the towable recreational vehicle is oc-
cupied on a full time basis, and having as its numerator the number of 
days of ownership after the first report of the defect or condition form-
ing the basis of the repurchase order. The number of days during the 
period covered in this paragraph shall be determined from the date of 
the first report of the defect or condition forming the basis of the repur-
chase order through the date of the hearing. 

(C) Any day or part of a day that the vehicle is out of 
service for repair will be deducted from the numerator in determining 
the reasonable allowance for use of a towable recreational vehicle in 
this paragraph. 

(c) This subsection applies only to leased motor vehicle relief. 

(1) Except in cases involving unusual and extenuating cir-
cumstances[,] supported by a preponderance of the evidence, when a 
[where] refund of the purchase price of a leased motor vehicle is or-
dered, the purchase price shall be allocated and paid to the lessee and 
the vehicle lessor, respectively, in accordance with [set out as follows 
in] subparagraphs (A) and (B) of this paragraph. 

(A) The lessee shall receive the total of: 

(i) all lease payments previously paid by the lessee 
to the vehicle [him to the] lessor under the terms of the lease; and 

(ii) all sums previously paid by the lessee to the ve-
hicle [him to the] lessor in connection with entering into the lease agree-
ment, including, but not limited to[,] any capitalized cost reduction, 
down payment, trade-in, or similar cost, plus sales tax, license, [and] 
registration fees, and other documentary fees, if applicable. 

(B) The vehicle lessor shall receive the total of: 

(i) the actual price paid by the vehicle lessor for the 
motor vehicle, including tax, title, license, and documentary fees, if 
paid by the vehicle lessor and [lessor, and as] evidenced in a bill of 
sale, bank draft demand, tax collector's receipt, or similar instrument; 
and [plus] 

(ii) an additional 5.0% of the [5 percent of such] pur-
chase price plus any amount or fee paid by vehicle lessor to secure the 
lease or interest in the lease.[;] 

(C) [(iii)] A credit [provided, however, that a credit,] 
reflecting all of the payments made by the lessee[,] shall be deducted 
from the actual purchase price that [which] the manufacturer, con-
verter, or distributor is required to pay the vehicle lessor, as specified 
in subparagraph (B)(i) and (ii) of this paragraph. [clauses (i) and (ii) of 
this subparagraph.] 

(2) When the final order authority orders a manufacturer, 
converter, or distributor to refund the purchase price in a leased vehi-
cle transaction, the motor vehicle shall be returned to the manufacturer, 
converter, or distributor with clear title upon payment of the sums indi-
cated in paragraph (1)(A) and (B) of this subsection. The vehicle lessor 
shall transfer title of the motor vehicle to the manufacturer, converter, 
or distributor, as necessary to effectuate the lessee's rights. The lease 
shall be terminated without penalty to the lessee. 

(3) Refunds shall be made to the lessee, vehicle lessor, and 
to any lienholder, respective to their ownership interest. [any lien-
holders as their interest may appear.] The refund to the lessee under 
paragraph (1)(A) of this subsection shall be reduced by a reasonable 
allowance for the lessee's use of the motor vehicle. A reasonable al-
lowance for use shall be computed in accordance with [according to the 
formula in] subsection (b)(2) or (3) of this section, using the amount in 
paragraph (1)(B)(i) of this subsection as the applicable purchase price. 

(d) This subsection applies only to replacement of motor ve-
hicles. 

(1) Upon issuance of an order from the final order authority 
to a manufacturer, converter, or distributor to replace a motor vehicle, 
the manufacturer, converter, or distributor shall: 

(A) promptly [Promptly] authorize the exchange of the 
complainant's motor vehicle with the complainant's choice of any com-
parable motor vehicle; and[.] 

(B) instruct [Instruct] the dealer to contract the sale of 
the selected comparable motor vehicle with the complainant under the 
following terms.[:] 

(i) The sales price of the comparable motor vehicle 
shall be the vehicle's suggested retail price (SRP). [Manufacturer's Sug-
gested Retail Price (MSRP);] 

(ii) The trade-in value of the complainant's motor 
vehicle shall be the SRP [MSRP] at the time of the original transac-
tion, less a reasonable allowance for the complainant's use of the com-
plainant's motor vehicle. [vehicle; and] 

(iii) The use allowance for replacement relief shall 
be calculated in accordance with [using the formulas outlined in] sub-
section (b)(2) and (3) of this section. 
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(2) Upon any replacement of a complainant's motor vehi-
cle, the complainant shall be responsible for payment or financing of 
the usage allowance of the complainant's vehicle, any outstanding liens 
on the complainant's vehicle, and applicable taxes and fees associated 
with the new sale, excluding documentary fees. 

(A) If the comparable motor vehicle has a higher SRP 
[MSRP] than the complainant's vehicle, the complainant shall be re-
sponsible at the time of sale to pay or finance the difference in the SRP 
between the two motor vehicles [two vehicles' MSRPs] to the manu-
facturer, converter or distributor. 

(B) If the comparable motor vehicle has a lower SRP 
[MSRP] than the complainant's vehicle, the complainant will be cred-
ited the difference in the SRP [MSRP] between the two motor vehicles. 
The difference credited shall not exceed the amount of the calculated 
usage allowance for the complainant's vehicle. 

(3) The complainant is responsible for obtaining [to obtain] 
financing, if necessary, to complete the transaction. 

(4) The replacement transaction, as described in para-
graphs (2) and (3) of this subsection, shall be completed as specified 
in the final order. If the replacement transaction cannot be completed 
[this cannot be accomplished] within the ordered time period, the 
manufacturer shall repurchase the complainant's motor vehicle in 
accordance with [pursuant to] the repurchase provisions of this section. 
If repurchase relief occurs, a party may request calculation of the 
repurchase price by the final order authority. 

(e) If the final order authority finds that a complainant's motor 
vehicle does not qualify for replacement or repurchase, an order may 
be entered in any proceeding, where appropriate, requiring repair work 
to be performed or other action taken to obtain compliance with the 
manufacturer's, converter's, or distributor's warranty obligations. 

(f) If the motor vehicle is substantially damaged or if there 
is an adverse change in the motor vehicle's condition [its condition,] 
beyond ordinary wear and tear, from the date of the hearing to the date 
of repurchase, and the parties are unable to agree on an amount allowed 
for such damage or condition, either party may request reconsideration 
by the final order authority of the repurchase price contained in the final 
order. 

(g) In any award in favor of a complainant, the final order au-
thority may require the dealer involved to reimburse the complainant, 
manufacturer, converter, or distributor for the cost of any items or op-
tions added to the motor vehicle if one or more of those [such] items 
or options contributed to the defect that is the basis for the order, re-
purchase, or replacement. This subsection shall not be interpreted to 
require a manufacturer, converter, or distributor to repurchase a motor 
vehicle due to a defect or condition that was solely caused by a dealer 
add-on item or option. 

§215.209. Incidental Expenses. 
(a) When a refund of the purchase price or replacement of a 

motor vehicle is ordered, the complainant shall be reimbursed for cer-
tain incidental expenses incurred by the complainant from loss of use of 
the motor vehicle because of the defect or nonconformity which is the 
basis of the complaint. The expenses must be reasonable and verifiable. 
[verified through receipts or similar written documents.] Reimbursable 
incidental expenses include, but are not limited to the following costs: 

(1) alternate transportation; 

(2) towing; 

(3) telephone calls or mail charges directly attributable to 
contacting the manufacturer, distributor, converter, or dealer regarding 
the motor vehicle; 

(4) meals and lodging necessitated by the motor vehicle's 
failure during out of town [out-of-town] trips; 

(5) loss or damage to personal property; 

(6) attorney fees if the complainant retains counsel after 
notification that the respondent is represented by counsel; and 

(7) items or accessories added to the motor vehicle at or 
after purchase, less a reasonable allowance for use. 

(b) Incidental expenses shall be included in the final repur-
chase price required to be paid by a manufacturer, converter, or dis-
tributor to a prevailing complainant or in the case of a motor vehicle 
replacement, shall be tendered to the complainant at the time of re-
placement. 

(c) When awarding reimbursement for the cost of items or ac-
cessories presented under subsection (a)(7) of this section, the hearings 
examiner shall consider the permanent nature, functionality, and value 
added by the items or accessories and whether the items or accessories 
are original equipment manufacturer (OEM) parts or non-OEM parts. 

§215.210. Compliance with Order Granting Relief. 

(a) Compliance with an order issued by the final order author-
ity will be monitored by the department. 

(b) [(1)] A complainant is not bound by a final decision and 
order [and may either accept or reject the decision]. 

(c) [(2)] If a complainant does not accept the final decision, the 
proceeding before the final order authority will be deemed concluded 
and the complaint file closed. 

(d) [(3)] If the complainant accepts the final decision, then the 
manufacturer, converter, or distributor, and the dealer to the extent of 
the dealer's responsibility, if any, shall immediately take such action as 
is necessary to implement the final decision and order. 

(e) [(4)] If a manufacturer, converter, or distributor replaces or 
repurchases a motor vehicle pursuant to an order issued by the final or-
der authority, reacquires a vehicle to settle a complaint filed under Oc-
cupations Code, §2301.204 or §§2301.601 - 2301.613, [Chapter 2301, 
Subchapter M or Occupations Code, §2301.204,] or brings a motor ve-
hicle into the State [state] of Texas that [which] has been reacquired to 
resolve a warranty claim in another jurisdiction, then the manufacturer, 
converter, or distributor shall, prior to the resale of such motor vehicle, 
retitle [vehicle, re-title] the vehicle in Texas and shall: 

(1) issue a disclosure statement on a form provided by or 
approved by the department; and[. In addition, the manufacturer, con-
verter, or distributor reacquiring the vehicle shall] 

(2) affix a department-approved disclosure label in a con-
spicuous [disclosure label provided by or approved by the department 
on an approved] location in or on the motor vehicle. 

(f) The [Both the] disclosure statement and [the] disclosure la-
bel required under subsection (e) of this section shall accompany the 
motor vehicle through the first retail purchase. No person or entity 
holding a license or GDN [general distinguishing number] issued by the 
department under Occupations Code, Chapter 2301 or Transportation 
Code, Chapter 503 shall remove or cause the removal of the disclosure 
label until delivery of the motor vehicle to the first retail purchaser. 

(g) A manufacturer, converter, or distributor shall provide to 
the department [in writing,] the name, address, and telephone number 
of the transferee [any transferee, regardless of residence,] to whom the 
manufacturer, distributor, or converter[, as the case may be,] transfers 
the motor vehicle on the disclosure statement [vehicle] within 60 days 
of each transfer. The selling dealer shall return the completed disclo-
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sure statement to the department within 60 days of the retail sale of a 
reacquired motor vehicle. 

(h) The [Any manufacturer, converter, or distributor or holder 
of a general distinguishing number who violates this section is liable 
for a civil penalty or other sanctions prescribed by the Occupations 
Code. In addition, the] manufacturer, converter, or distributor must 
repair the defect or condition in the motor vehicle that resulted in the 
vehicle being reacquired and issue[, at a minimum,] a basic warranty 
excluding non-OEM items or accessories, for a minimum of 12 months 
or 12,000 miles, whichever comes first. The [for (12 months/12,000 
mile, whichever comes first), except for non-original equipment man-
ufacturer items or accessories, which] warranty shall be provided to the 
first retail purchaser of the motor vehicle. 

(i) [(5)] In the event this section conflicts with [of any conflict 
between this section and] the terms contained in a cease and desist 
order, the terms of the cease and desist order shall prevail. 

(j) [(6)] The failure of any manufacturer, converter, distributor, 
or dealer to comply with a final order issued by the final order authority 
within the time period prescribed in the order may subject the manu-
facturer, converter, [or] distributor, or dealer to formal action by the 
department, including the assessment of civil penalties or other sanc-
tions prescribed by Occupations Code, Chapter 2301, for the failure to 
comply with an order issued by the final order authority. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600677 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

SUBCHAPTER H. ADVERTISING 
43 TAC §§215.241 - 215.261, 215.263 - 215.271 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 

require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.241. Purpose and Scope [Objective]. 
This subchapter implements [The objective of this subchapter is to im-
plement the intent of the legislature as declared in] Occupations Code, 
Chapter 2301[,] by regulating the advertising of persons under the ju-
risdiction of the department [Board] by requiring truthful and accurate 
advertising practices for the benefit of the citizens of this state. 

§215.242. General Prohibition. 
A person advertising motor vehicles shall not use false, deceptive, un-
fair, or misleading advertising. In addition to a violation of a specific 
advertising rule, any other advertising or advertising practices found by 
the department [Board] to be false, deceptive, or misleading, whether 
herein described, [or not enumerated herein,] shall be deemed a viola-
tion of Occupations Code, Chapter 2301 [violations of the Code,] and 
shall also be considered a violation [violations] of the general prohibi-
tion. 

§215.243. Specific Rules. 
The violation of an advertising rule shall be considered by the 
department [Board] as a prima facie violation of Occupations Code, 
Chapter 2301. 

§215.244. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Advertisement--

(A) An oral, written, graphic, or pictorial statement or 
representation made in the course of soliciting business, including, but 
not limited to [without limitation,] a statement or representation: 

(i) made in a newspaper, magazine, or other publi-
cation;[, or] 

(ii) contained in a notice, sign, poster, display, cir-
cular, pamphlet, or letter;[, or] 

(iii) aired on the radio; [on radio,] 

(iv) broadcast on the Internet or television; or[, or] 

(v) streamed via an online service. [via an on-line 
service, or on television.] 

(B) Advertisement [The term] does not include direct 
communication between a person or person's [dealer or dealer's] repre-
sentative and a prospective purchaser. 

(2) Advertising provision--

(A) A provision of Occupations Code, Chapter 2301, 
[the Code] relating to the regulation of advertising; or 

(B) A rule relating to the regulation of advertising, 
adopted pursuant to the authority of Occupations Code, Chapter 2301. 
[the Code.] 

(3) Bait advertisement--An alluring but insincere offer to 
sell or lease a product of which the primary purpose is to obtain a lead 
to a person [leads to persons] interested in buying or leasing merchan-
dise of the type advertised and to switch a consumer [consumers] from 
buying or leasing the advertised product in order to sell or lease some 
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other product at a higher price or on a basis more advantageous to the 
licensee. [advertiser.] 

(4) Balloon payment--Any scheduled payment made as re-
quired by a consumer credit transaction that is more than twice as large 
as the average of all prior scheduled payments except the down pay-
ment. 

[(5) Buyers guide--A form as required by the Federal Trade 
Commission under 16 Code of Federal Regulations, Part 455. This 
form is to be completed and displayed on the side window of a vehicle 
that has been driven more than the limited use necessary in moving or 
road testing a new vehicle prior to delivery to a consumer.] 

(5) [(6)] Clear and conspicuous--The statement, represen-
tation, or term being disclosed is of such size, color, contrast, and audi-
bility and is presented so as to be readily noticed and understood. All 
language and terms, including abbreviations, shall be used in accor-
dance with their common or ordinary usage and meaning. 

(6) [(7)] Dealership addendum--A form that is [which is 
to be] displayed on a window of a motor vehicle when the dealership 
installs special features, equipment, parts, or accessories, or charges for 
services not already compensated by the manufacturer or distributor for 
work required to prepare a motor vehicle for delivery to a buyer. 

(A) The purpose of the addendum is to disclose: 

(i) [(A)] that it is supplemental; 

(ii) [(B)] any added feature, service, equipment, 
part, or accessory, including the retail price, charged and added by the 
dealership [and the retail price therefore]; 

(iii) [(C)] any additional charge to the selling price 
such as additional dealership markup; and 

(iv) [(D)] the total dealer selling price. 

(B) The dealership addendum form shall not be decep-
tively similar in appearance to the Monroney sticker, as defined by 
paragraph (12) of this section. [manufacturer's label, which is required 
to be affixed by every manufacturer to the windshield or side window 
of each new motor vehicle under the Automobile Information Disclo-
sure Act.] 

(7) [(8)] Demonstrator--A new motor vehicle that is cur-
rently in the inventory of the automobile dealership and used [or has 
been used] primarily for test drives by customers and for other purposes 
[other dealership purposes and so] designated by the dealership. 

(8) [(9)] Disclosure--Required information that is clear, 
conspicuous, and accurate. 

(9) [(10)] Factory executive/official motor vehicle--A new 
motor vehicle that has been used exclusively by an executive or offi-
cial of the dealer's franchising manufacturer, distributor, or their sub-
sidiaries. 

(10) [(11)] Licensee--Any person required to obtain a li-
cense from the department. 

(11) Limited rebate--A rebate that is not available to every 
consumer purchasing or leasing a motor vehicle because qualification 
for receipt of the rebate is conditioned or restricted in some manner. 

(12) Monroney sticker-- [Manufacturer's label--] The la-
bel required by the Automobile Information Disclosure Act, 15 U.S.C. 
§§1231 - 1233, to be affixed [by the manufacturer] to the windshield or 
side window of certain [each] new motor vehicles [automobile] deliv-
ered to the dealer and that contains information about the motor vehicle, 
including the manufacturer's suggested retail price. 

(13) New motor vehicle--A motor vehicle that has not been 
the subject of a retail sale regardless of the mileage of the vehicle. 

(14) [(13)] Online [On-line] service--A network that con-
nects computer users. 

(15) [(14)] Rebate or cash back--A sum of money refunded 
to a purchaser or refunded for the benefit of the purchaser after full 
payment has been rendered. The purchaser may choose to reduce the 
amount of the purchase price by the sum of money or the purchaser may 
opt for the money to be returned to the purchaser for the purchaser's 
[himself or for his] benefit subsequent to payment in full. 

(16) Savings claim or discount--An offer to sell a motor 
vehicle at a reduced price, including a manufacturer's customer rebate, 
a dealer discount, and a limited rebate. 

(17) [(15)] Subsequent violation--Conduct that is the same 
or substantially the same as conduct the department [Board] has pre-
viously alleged in an earlier communication to be a violation of an ad-
vertising provision. 

§215.245. Availability of Motor Vehicles. 
(a) A dealer [licensee] may advertise a specific new motor ve-

hicle or line-make of vehicles for sale if the specific motor vehicle or 
line-make is in the possession of the dealer [licensee] at the time the 
advertisement is placed.[, or if] 

(b) If the specific motor vehicle or line-make is not in the 
possession of the dealer [licensee] at the time the advertisement is 
placed, the dealer must [licensee] clearly and conspicuously disclose 
[discloses] that fact in the advertisement and state [states] that the 
motor vehicle may be obtained from the manufacturer, distributor, or 
some other source. The advertisement must set[; and] 

[(1)] [the advertisement sets] forth the number of motor ve-
hicles available at the advertised price, if a price is advertised, at the 
time the advertisement is placed[;] or 

[(2)] the [a] dealer can show that it has the number of mo-
tor vehicles available to meet the [he has available a] reasonable ex-
pectable public demand based on prior experience. 

(c) [(b)] If an advertised price pertains to only one specific 
motor vehicle, then the advertisement must also disclose the motor ve-
hicle's stock number or VIN. [vehicle identification number.] 

(d) [(c)] This section does not prohibit general advertising of 
motor vehicles by a manufacturer, dealer advertising association, or 
distributor, nor does it prohibit [and] the inclusion of the names and 
addresses of the dealers selling such motor vehicles in the particular 
area. 

(e) [(d)] A motor vehicle dealer may advertise a specific used 
motor vehicle for sale if: 

(1) the specific used motor vehicle is in the possession of 
the dealer at the time the advertisement is placed; and 

(2) the title certificate to the used motor vehicle has been 
assigned to the dealer. 

§215.246. Accuracy. 
Advertisements [All advertisements] shall be accurate, clear, and con-
spicuous. Advertisements [and] shall not be false, deceptive, or mis-
leading. For an Internet advertisement, a disclosure may be considered 
accurate, clear, and conspicuous if: 

(1) the viewer hovers a mouse across the screen and the 
disclosure is immediately visible; or 

(2) only one click is required to view the disclosure. 
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§215.247. Untrue Claims. 

The following statements are prohibited. 

(1) Statements such as "write your own deal," "name your 
own price," "name your own monthly payments," or statements with 
similar meaning. 

(2) Statements such as "everybody financed," "no credit re-
jected," "we finance anyone," and other similar statements represent-
ing or implying that no prospective credit purchaser will be rejected 
because of his inability to qualify for credit. 

(3) Statements representing that no other dealer grants 
greater allowances for trade-ins, however stated, unless the dealer can 
show such is the case. 

(4) Statements representing that because of its large sales 
volume, a dealer is able to purchase motor vehicles for less than another 
dealer selling the same make of motor vehicles, unless the dealer can 
show such is the case. 

§215.248. Layout. 

The layout, headlines, illustrations, or type size of a printed advertise-
ment, an internet advertisement or an advertisement streamed via an 
online service, and the broadcast words or pictures of radio and tele-
vision [radio/TV] advertisements shall not convey or permit an erro-
neous or misleading impression as to which motor vehicle or vehicles 
are offered for sale or lease at featured prices. No advertised offer, ex-
pression, or display of price, terms, down payment, trade-in allowance, 
cash difference, savings, or other such material terms shall be mislead-
ing. Any [and any] necessary qualifications shall be clearly, conspicu-
ously, and accurately set forth to prevent misunderstanding. 

§215.249. [Manufacturer's] Suggested Retail Price. 

(a) Except as provided by subsection (b) of this section, the 
suggested retail price (SRP) [The suggested retail price] of a new motor 
vehicle [when] advertised by a manufacturer or distributor shall include 
all costs and charges for the motor vehicle advertised, as shown on the 
Monroney Sticker. The final price shown on a Monroney Sticker shall 
constitute "SRP" whenever that term is used in this subchapter. [except 
that] 

(b) The following costs and charges may be excluded if an 
advertisement described in subsection (a) of this section clearly and 
conspicuously states the costs and charges are excluded: 

(1) destination and dealer preparation charges;[, and any] 

(2) registration, certificate of title, license fees, or an ad-
ditional registration fee, if any;[, charged by a full service deputy as 
provided by Transportation Code, §502.114; any] 

(3) taxes; and [any] 

(4) other fees or charges that are allowed or prescribed by 
law [may be excluded from such price, provided that the advertise-
ment clearly and conspicuously states that such costs and charges are 
excluded]. 

(c) Except as provided by this subsection, if the price of a mo-
tor vehicle is stated in an advertisement [However, with respect to ad-
vertisements] placed with local media in the State of Texas by a manu-
facturer or distributor and [which include] the names of the local deal-
ers for the motor vehicles advertised are included in that advertisement, 
then the [, if the price of a vehicle is stated in the advertisement, such] 
price must include all costs and charges for the motor vehicle adver-
tised, including destination and dealer preparation charges. The only 
costs and charges that may be excluded from the price are: [and may 
exclude only any] 

(1) registration, certificate of title, license fees, or an ad-
ditional registration fee, if any;[, charged by a full service deputy as 
provided by Transportation Code, §502.114; any] 

(2) taxes; and [any] 

(3) other fees or charges that are allowed or prescribed by 
law. 

(d) The SRP, when advertised by a dealer, must be the actual 
SRP. 

§215.250. [Dealer] Price Advertising; Savings Claims; Discounts 
[Internet or E-Pricing]. 

(a) When featuring a sales [an advertised sale] price of a new 
or used motor vehicle in an advertisement, the dealer must be willing to 
sell the motor vehicle for that featured sales [such advertised] price to 
any retail buyer. The featured sales [advertised sale] price shall be the 
price before the addition or subtraction of any other negotiated items. 
Destination and dealer preparation charges must be included in the fea-
tured sales price. [The only charges that may be excluded from the ad-
vertised price are:] 

[(1) any registration, certificate of title, or license fees;] 

[(2) any taxes; and] 

[(3) any other fees or charges that are allowed or prescribed 
by law.] 

(b) The only costs and charges that may be excluded from the 
featured sales price are: 

(1) registration, certificate of title, or license fees; 

(2) taxes; and 

(3) other fees or charges that are allowed or prescribed by 
law. 

(c) [(b)] A qualification may not be used when featuring a sales 
price for a motor [advertising the price of a] vehicle such as "with 
trade," "with acceptable trade," "with dealer-arranged financing," "re-
bate assigned to dealer," or "with down payment." 

(d) Advertising an "Internet price," "e-price," or using similar 
terms that indicate or create the impression that there is a different or 
unique sales price for an online or Internet consumer or transaction is 
prohibited. 

(e) A savings claim or discount offer is prohibited except to 
advertise a new motor vehicle. No person may advertise a savings 
claim or discount offer on a used motor vehicle. 

(f) Statements such as "up to," "as much as," and "from" shall 
not be used in connection with savings claims or discount offers. 

(g) The savings claim or discount offer for a new motor vehi-
cle, when advertised, must be the savings claim or discount available 
to any and all members of the buying public. 

(h) If an advertisement includes a savings claim or discount 
offer, the amount and type of each incentive that makes up the total 
amount of the savings claim or discount offer must be disclosed. 

[(c) If a price advertisement discloses a rebate, cash back, or 
discount savings claim, the price of the vehicle must be disclosed as 
well as the price of the vehicle after deducting the incentive.] 

(1) If a savings claim or discount offer includes only a 
dealer discount, that [an advertisement discloses a discount savings 
claim, this] incentive must be disclosed as a deduction from the SRP 
[manufacturer's suggested retail price (MSRP)]. The following are 
acceptable formats [is an acceptable format] for advertising a dealer 
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discount with and without a sales price. [price with a discount savings
 
claim.]
 
Figure: 43 TAC §215.250(h)(1)
 
[Figure: 43 TAC §215.250(c)(1)]
 

(2) If a savings claim or discount offer includes only a cus-
tomer rebate, that [an advertisement discloses a rebate, this] incentive 
must be disclosed as a deduction from the SRP. [advertised price.] The 
following are acceptable formats [is an acceptable format] for adver-
tising a customer rebate with and without a sales price. [price with a 
rebate.] 
Figure: 43 TAC §215.250(h)(2) 
[Figure: 43 TAC §215.250(c)(2)] 

(3) If a savings claim or discount offer includes both a cus-
tomer rebate and a dealer discount, [an advertisement discloses both a 
rebate and a discount savings claim,] the incentives must be disclosed 
as deductions [a deduction] from the SRP. [MSRP.] The following are 
acceptable formats for advertising both a customer rebate and a dealer 
discount with and without a sales price. [is an acceptable format for 
advertising a price with a rebate and a discount savings claim.] 
Figure: 43 TAC §215.250(h)(3) 
[Figure: 43 TAC §215.250(c)(3)] 

(i) [(d)] If a savings claim or discount offer includes an option 
package discount, [In the event that the manufacturer offers a discount 
on a package of options, then] that discount should be disclosed above, 
or prior to, the SRP [MSRP] with a total sales price of the motor vehicle 
before option discounts. Any additional savings or discounts should 
then be disclosed below the SRP. The following are acceptable formats 
for advertising an option package discount with and without a sales 
price. [The following is an acceptable format.] 
Figure: 43 TAC §215.250(i) 
[Figure: 43 TAC §215.250(d)] 

(j) Except as provided herein, the calculation of the featured 
sales price or featured savings claim or discount may not include a 
limited rebate. A limited rebate may be advertised by providing the 
amount of the limited rebate and explaining the conditions or restric-
tions on qualification for the limited rebate in a statement below the 
featured sales price or featured savings claim or discount. It is per-
missible to display a single limited rebate in a second sales price cal-
culation that includes the limited rebate provided that the second sales 
price does not appear more prominently than the featured sales price 
or featured savings claim or discount without the limited rebate. Any 
additional limited rebates may then be displayed outside of the price 
equations. 
Figure: 43 TAC §215.250(j) 

(k) If a dealer has added an option that was not obtained from 
the manufacturer or distributor of the motor vehicle, a savings claim 
may not be advertised for that vehicle. If a dealer has added an option 
obtained from the manufacturer or distributor and disclosed that option 
and its suggested retail price on a dealership addendum, the dealer may 
advertise a savings claim for that motor vehicle if the option is listed, 
and the difference is shown between the dealer's sales price and the SRP 
of the vehicle including the option obtained from the manufacturer or 
distributor. 

[(e) If a rebate is only available to a selected portion of the 
public and not the public as a whole, the price should be disclosed as in 
subsection (c) of this section first and then the nature of the limitation 
and the amount of the limited rebate may be disclosed. The following 
is an acceptable format.] 
[Figure: 43 TAC §215.250(e)] 

[(f) Advertising an "Internet price," "e-price," or using similar 
terms that indicate or create the impression that there is a different or 

unique sales price for an on-line or Internet consumer or transaction is 
prohibited.] 

§215.251. Identification. 
(a) When the sales price of a motor vehicle is advertised, the 

following must be disclosed: 

(1) model year; 

(2) make; 

(3) model line and style or model designation; and 

(4) if applicable, whether the motor vehicle is [a] used, a 
demonstrator, or a factory executive/official vehicle. 

(b) Expressions such as "fully equipped," "factory equipped," 
"loaded," and other such terms shall not be used in any advertisement 
that contains the sales price of a motor vehicle unless the optional 
equipment of the motor vehicle is listed in the advertisement. 

(c) A photograph or other representation [An illustration] of a 
motor vehicle used in an advertisement must be of the motor vehicle 
being advertised or substantially the same as that of the motor vehicle 
advertised. 

§215.252. Advertising at Cost or Invoice. 
(a) The term "dealer's cost" or other reference to the cost of the 

motor vehicle shall not be used. 

(b) The terms [use of the term] "invoice" or "invoice price" in 
advertising shall not be used. 

§215.253. Trade-in Allowances. 
No guaranteed trade-in amount or range of amounts shall be used in 
advertising. Additionally, an advertisement shall not state an amount 
or range of amounts for trade-in assistance or advertise that an offer is 
any specific amount or range of amounts over blue book value, black 
book value, or use any other similar language indicating there is an 
established retail value or starting price point for a used motor vehicle. 

§215.254. Used Motor Vehicles. 
A used motor vehicle shall not be advertised in any manner that creates 
the impression that it is new. A used motor vehicle shall be identified as 
[either] "used" or "pre-owned." Terms such as "program car," "special 
purchase," "factory repurchase," or other similar terms shall not be used 
to identify a motor vehicle as used. [are not sufficient to designate 
a vehicle as used, and these vehicles must be identified as "used" or 
"pre-owned."] 

§215.255. Demonstrators and Factory Executive/Official Motor Ve-
hicles[, Factory, Executives/Official Vehicles]. 
If a demonstrator or factory executive/official motor vehicle is adver-
tised, the advertisement must clearly and conspicuously identify the 
motor vehicle as a demonstrator or factory executive/official motor ve-
hicle. A demonstrator or factory executive/official motor [official] ve-
hicle may not be advertised or sold except by a dealer franchised and 
licensed to sell that line-make [line make] of new motor vehicle. 

§215.256. Free Offers. 
(a) No merchandise or enticement may be described as "free" 

if the: 

(1) motor vehicle can be purchased or leased for a lesser 
sales price without the merchandise or enticement; or [if the] 

(2) sales price of the motor vehicle has been increased to 
cover the cost or any part of the cost of the merchandise or enticement. 

(b) The advertisement shall clearly and conspicuously disclose 
the conditions under which the "free" merchandise or enticement being 
offered [offer] may be obtained. 
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§215.257. Authorized Dealer. 
The term "authorized dealer" or a similar term shall not be used unless 
the advertising dealer holds both a franchise and a dealer license to sell 
the motor [those] vehicles the dealer identifies itself [is holding itself 
out] as "authorized" to sell. 

§215.258. Manufacturer and Distributor Rebates. 
It is unlawful for a manufacturer or distributor to advertise any offer of 
a rebate, interest or finance charge reduction, or other financial induce-
ment or incentive[,] for the benefit of the purchaser of a motor vehicle 
if the selling dealer contributes in any manner to that incentive pro-
gram, unless the advertisement discloses that the dealer's contribution 
may affect the final negotiated sales price of the motor vehicle. 

§215.259. Rebate and Financing Rate Advertising by Dealers. 
(a) It is unlawful for a dealer to advertise an offer of a manu-

facturer's or distributor's rebate, interest or finance charge reduction, or 
other financial inducement or incentive if the dealer contributes to the 
incentive program, unless such advertising discloses that the dealer's 
contribution may affect the final negotiated price of the motor vehicle. 

(b) An advertisement containing an offer of an interest or fi-
nance charge incentive that is paid for or financed by the dealer rather 
than the manufacturer or distributor[,] shall disclose: 

(1) that the dealer pays for or finances the interest or finance 
charge rate reduction;[,] 

(2) the amount of the dealer's contribution in either a dollar 
or percentage amount;[,] and 

(3) that such arrangement may affect the final negotiated 
price of the motor vehicle. 

(c) An offer or promise to pay or to [to pay, promise to pay, or] 
tender cash to a buyer of a motor vehicle, as in a rebate or cash back 
program, may not be advertised[,] unless the rebate or cash back pro-
gram [it] is offered and paid in part by the motor vehicle manufacturer 
or distributor directly to the retail purchaser or to the assignee of the 
retail purchaser and unless the advertisement sets forth the contribution 
disclosures required by this rule. 

§215.260. Vehicle Lease Advertisements. 
A vehicle lease advertisement [Vehicle lease advertisements] shall 
clearly and conspicuously disclose that the advertisement is for the 
lease of a motor vehicle. Statements such as "alternative financing 
plan," "drive away for $ per month," or other terms or phrases that do 
not use the term "lease" ["lease,"] do not constitute adequate disclosure 
of a lease. A vehicle lease advertisement [Lease advertisements] shall 
not contain the phrase "no down payment" or similar words or phrases 
if any payment [words of similar import if any outlay of money] is 
required to be paid by the customer to lease the motor vehicle. Vehicle 
lease [Lease] terms that are not available to the general public shall 
not be included in advertisements directed at the general public, or 
all limitations and qualifications applicable to the vehicle lease terms 
advertised shall be clearly and conspicuously disclosed. 

§215.261. Manufacturer Sales and[;] Wholesale Prices. 
A motor vehicle shall not be advertised for sale in any manner that cre-
ates the impression that it is being offered for sale by the manufacturer 
or distributor of the motor vehicle. An advertisement shall not: 

(1) contain terms such as "factory sale," "fleet prices," 
"wholesale prices," "factory approved," "factory sponsored," or "man-
ufacturer sale"; ["manufacturer sale,"] 

(2) use a manufacturer's name or abbreviation in any man-
ner calculated or likely to create an impression that the motor vehicle 
is being offered for sale by the manufacturer or distributor;[,] or 

(3) use any other similar terms which indicate sales other 
than retail sales from the dealer. 

§215.263. Sales Payment Disclosures. 
An advertisement that contains the amount of any payment, includ-
ing a down payment[,] in either a percentage or dollar amount, or an 
advertisement that contains[; the amount of any payment, in either a 
percentage or dollar amount;] the number of payments,[;] the period of 
repayment,[;] or the amount of any finance charge[,] must include the 
following: 

(1) the amount or percentage of the down payment; 

(2) the terms of repayment, from which the number of 
months to make repayment and the amount per month can be deter-
mined, [(from which the number of months to make repayment and 
the amount per month can be determined)] including any balloon 
payment; 

(3) the annual percentage rate (APR) [or APR]; and 

(4) the amount of the APR [annual percentage rate], if in-
creased, after consummation of the credit transaction. 

§215.264. Payment Disclosure - Vehicle Lease. 
(a) An advertisement that promotes a consumer lease and con-

tains the amount of any payment or that contains either[; or] a statement 
of any capitalized cost reduction or other payment or a statement [or] 
that no payment is required [prior to or] at consummation or prior to 
consummation or [by] delivery, if delivery occurs after consummation, 
must clearly and conspicuously include the following: 

(1) that the transaction advertised is a vehicle lease; 

(2) the total amount due [prior to or] at consummation or 
prior to consummation or [by] delivery, if delivery occurs after con-
summation; 

(3) the number, amount, and due date or period [amounts, 
and due dates or periods] of scheduled payments under the vehicle 
lease; 

(4) a statement of whether [or not] a security deposit is re-
quired; and 

(5) a statement that an extra charge may be imposed at the 
end of the vehicle lease term where the lessee's liability, if any, is based 
on the difference between the residual value of the leased property and 
its realized value at the end of the vehicle lease term. 

(b) Except for a periodic payment, a reference to a charge [as] 
described in subsection (a)(2) of this section[, i.e., to components of 
the total due at lease signing or delivery,] cannot be more prominently 
advertised than the disclosure of the total amount due at vehicle lease 
signing or delivery. 

(c) Except for disclosures of limitations on rate information, 
if [If] a percentage rate is advertised, that rate shall not be more 
prominently advertised [prominent] than any of the following disclo-
sures [stated] in the advertisement[, with the exception of paragraph 
(19) of this subsection, the notice required to accompany the rate]. 

(1) Description of payments. 

(2) Amount due at vehicle lease signing or delivery. 

(3) Payment schedule and total amount of periodic pay-
ments. 

(4) Other itemized charges that are not included in the pe-
riodic payment. These charges include the amount of any liability that 
the vehicle lease imposes upon the lessee at the end of the vehicle lease 
term. 
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(5) Total number of payments. 

(6) Payment calculation, including: 

(A) gross [Gross] capitalized cost;[.] 

(B) capitalized [Capitalized] cost reduction;[.] 

(C) adjusted [Adjusted] capitalized cost;[.] 

(D) residual value; [Residual value.] 

(E) depreciation [Depreciation] and any amortized 
amounts;[.] 

(F) rent charge; [Rent charge.] 

(G) total [Total] of base periodic payments;[.] 

(H) vehicle lease term; [Lease term.] 

(I) base [Base] periodic payment;[.] 

(J) itemization [Itemization] of other charges that are a 
part of the periodic payment; and[.] 

(K) total [Total] periodic payment. 

(7) Early termination conditions and disclosure of charges. 

(8) Maintenance responsibilities. 

(9) Purchase option. 

(10) Statement referencing nonsegregated disclosures. 

(11) Liability between residual and realized values. 

(12) Right of appraisal. 

(13) Liability at the end of the vehicle lease term based on 
residual value. 

(14) Fees and taxes. 

(15) Insurance. 

(16) Warranties or guarantees. 

(17) Penalties and other charges for delinquency. 

(18) Security interest. 

[(19) Limitations on rate information.] 

(d) If a vehicle lessor provides a percentage rate in an adver-
tisement, a notice stating [that] "this percentage may not measure the 
overall cost of financing this lease" shall accompany the rate disclosure. 
The vehicle lessor shall not use the terms [term] "annual percentage 
rate," "annual lease rate," or any equivalent terms in any advertisement 
containing a percentage rate. [term.] 

(e) A multi-page advertisement that provides a table or sched-
ule of the required disclosures is considered a single advertisement, 
provided that for vehicle lease terms appearing [if, for lease terms that 
appear] without all of the required disclosures, the advertisement refers 
to the page or pages on which the table or schedule appears. 

(f) A merchandise tag stating any item listed in subsection (a) 
of this section[,] must comply with subsection (a)(1) - (5) [the disclo-
sures in subsection (a)] of this section by referring to a sign or to a dis-
play prominently posted in the vehicle lessor's place of business. The 
sign or display must contain [that contains] a table or schedule of the 
required disclosures under subsection (a)(1) - (5). 

(g) An advertisement made through television or radio stating 
any item listed in subsection (a) of this section, must include the fol-
lowing statements: [state in the advertisement:] 

(1) that the transaction advertised is a vehicle lease; 

(2) the total amount due [prior to or] at consummation or 
due prior to consummation or [by] delivery, if delivery occurs after 
consummation; and 

(3) the number, amount, and due date or period [amounts, 
and due dates or periods] of scheduled payments under the vehicle 
lease. [lease; and] 

(h) In addition to the requirements of subsection (g)(1) - (3) of 
this section, an advertisement made through television or radio stating 
any item listed in subsection (a) of this section, must: 

[(4) Either:] 

(1) [(A)] provide a toll-free telephone number along with 
a statement that the telephone [reference that such] number may be 
used by consumers to obtain the information in subsection (a) of this 
section[. The toll-free telephone number shall be available for no fewer 
than ten days, beginning on the date of the broadcast and the lessor 
shall provide the information in subsection (a) of this section orally or 
in writing upon request]; or 

(2) [(B)] direct the consumer to a written advertisement in 
a publication of general circulation in the community served by the 
media station, including the name and the date of the publication, with 
a statement that the required disclosures in subsection (a) of this section 
are included in the advertisement. [The written advertisement shall be 
published beginning at least three days before and ending at least 10 
days after the broadcast.] 

(i) The toll-free telephone number required by subsection 
(h)(1) of this section shall be available for at least 10 days, beginning 
on the date of the broadcast. Upon request, the vehicle lessor shall 
provide the information in subsection (a) of this section orally or in 
writing. 

(j) The written advertisement required by subsection (h)(2) of 
this section shall be published beginning at least three days before the 
broadcast and ending at least 10 days after the broadcast. 

§215.265. Bait Advertisements [Advertisement]. 

Bait advertisements ["Bait" advertisement] shall not be used by any 
person. 

§215.266. Lowest Price Claims. 

(a) Claims that represent a lowest price, best price, best deal, 
[Representing a lowest price claim, best price claim, best deal claim,] 
or other similar superlative claims shall not be used in advertising. 

(b) If a [dealer advertises a] "meet or beat" guarantee is adver-
tised, then the advertisement must clearly and conspicuously disclose 
the conditions and requirements necessary in order for a person to re-
ceive the offer or guarantee. [any advertised cash amount.] 

§215.267. Fleet Prices. 

Terms such as "fleet prices," "fleet sales," ["fleet prices" or "fleet sales"] 
or other terms or phrases implying that individual retail [implying that 
retail individual] customers will be afforded the same price or [and/or] 
discount as multi purchase commercial businesses shall not be used [in 
advertising]. 

§215.268. Bankruptcy and Liquidation Sales [Bankruptcy/Liquidat-
ion Sale]. 

[No licensee may willingly misrepresent the ownership of a business 
for the purpose of holding a liquidation sale, auction sale, or other sale 
which represents that the business is going out of business.] A person 
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♦ ♦ ♦ 

♦ ♦ ♦ 

who advertises a liquidation sale, auction sale, or going out of busi-
ness sale shall state the correct name and permanent address of the 
owner of the business in the advertisement. The phrases [A person 
may not conduct a sale advertised with the phrase] "going out of busi-
ness," "closing out," "shutting doors forever," [or] "bankruptcy sale," 
"foreclosure," [or] "bankruptcy," or similar phrases or words indicat-
ing that an enterprise is ceasing business shall not be used unless the 
business is closing its operations and follows the procedures required 
by [the] Business and Commerce Code, Chapter 17, Subchapter F. 

§215.269. Finding of Violation. 
A person shall not [No person shall] be held in violation of the rules, 
including the general prohibition, except upon a finding of a violation 
[thereof] made by the department [Board,] after the filing of a Notice of 
Department Decision and [complaint and notice and] an opportunity to 
request a [for] hearing as provided in Occupations Code, Chapter 2301. 
[the Code.] 

§215.270. Enforcement. 
(a) The department [Board] may file a Notice of Department 

Decision [complaint] against a licensee alleging a violation of an adver-
tising provision pursuant to Occupations Code, §2301.203, provided 
the department [only if the Board] can show: 

(1) that the licensee who allegedly violated an advertising 
provision has received from the department [Board] a notice of an 
opportunity to cure the violation by certified mail, return receipt re-
quested, in compliance with subsection (b) of this section [relating to 
effectiveness of notice]; and 

(2) that the licensee committed a subsequent violation of 
the same advertising provision. 

(b) An effective notice issued under subsection (a)(1) of this 
section must: 

(1) state that the department [Board] has reason to believe 
that the licensee violated an advertising provision and must identify the 
provision; 

(2) set forth the facts upon which the department [Board] 
bases its allegation of a violation; and 

(3) state that if the licensee commits a subsequent violation 
of the same advertising provision, the department [Board] will formally 
file a Notice of Department Decision. [complaint.] 

(c) As a part of the cure procedure, the department [Board] 
may require a licensee[,] who allegedly violated an advertising provi-
sion[,] to publish a retraction notice to effect an adequate cure of the 
alleged violation. A [An adequate] retraction notice must: 

(1) appear in a newspaper of general circulation in the area 
in which the alleged violation occurred; 

(2) appear in the [that] portion of the newspaper[, if any,] 
devoted to motor vehicle advertising, if any; 

(3) identify the date and the medium of publication, print, 
electronic, or other, in which the advertising alleged to be a violation 
appeared; and 

(4) identify the alleged violation of the advertising provi-
sion and contain a statement of correction. 

(d) A [Performance of a] cure is made solely for the purpose 
of settling an allegation and is not an admission of a violation of these 
rules; Occupations Code, Chapter 2301;[, the Code,] or other law. 

§215.271. Auction. 
Terms such as "auction," "auction special," or other terms with similar 
meaning ["auction" or "auction special" and other terms of similar im-

port] shall be used only in connection with a motor vehicle offered or 
sold at a bona fide auction. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600680 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

43 TAC §215.262 
STATUTORY AUTHORITY 

The repeal is proposed under Transportation Code, §1002.001, 
which provides the board of the Texas Department of Motor 
Vehicles with the authority to adopt rules that are necessary 
and appropriate to implement the powers and the duties of the 
department; Occupations Code, §2301.155, which requires 
the board of the Texas Department of Motor Vehicles to adopt 
rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.262. Savings Claims; Discounts. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600679 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

41 TexReg 1430 February 26, 2016 Texas Register 



215.317 

SUBCHAPTER I. PRACTICE AND 
PROCEDURE FOR HEARINGS CONDUCTED 
BY THE STATE OFFICE OF ADMINISTRATIVE 
HEARINGS 
43 TAC §§215.301 - 215.308, 215.310, 215.311, 215.314 -

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.301. Purpose and Scope [Scope and Purpose]. 
(a) This subchapter implements the [The scope and purpose of 

this subchapter is to provide] practice and procedure for contested cases 
[case hearings] under the jurisdiction of the department that are con-
ducted by an ALJ under Occupations Code, Chapter 2301 and Trans-
portation Code, Chapters 503 and 1000 - 1005. [a SOAH ALJ under 
the Codes.] 

(b) A contested case hearing held by an [a SOAH] ALJ shall 
be conducted in accordance with Government Code, Chapter 2001; ap-
plicable SOAH rules; and board [Board] rules. 

(c) Unless otherwise provided by statute or by this chapter, this 
subchapter governs practice and procedure relating to contested cases 
[matters] filed with the department [Board] on or after September 1, 
2007. 

(d) Practice and procedure in contested cases filed on or after 
January 1, 2014, under Occupations Code, Chapter 2301, Subchapters 
E or M [Subchapter E or M,] are addressed in Subchapter B of this 
chapter (relating to Adjudicative Practice and Procedure). 

§215.302. Conformity with Statutory Requirements. 
In the event of a conflict between Occupations Code, Chapter 2301 
and Transportation Code, Chapter 503, the definition or procedure ref-
erenced in Occupations Code, Chapter 2301 controls. [shall control.] 

§215.303. Application of Board and SOAH Rules. 
[(a)] Upon referral by the department [Board] of a contested 

case [matter] to SOAH, the rules contained in 1 TAC Chapter 155 

[(relating to Rules of Procedure)] and the provisions of this subchapter, 
to the extent they are not in conflict with 1 TAC Chapter 155, govern 
the processing of the contested case [matter] until the ALJ disposes of 
the contested case. [matter.] 

[(b) The ALJ shall consider the rules and policies applicable to 
the Board in the hearing and preparation of the proposal for decision.] 

§215.305. Filing of Complaints, Protests, and Petitions; Mediation. 
(a) All complaints, protests, and petitions required or allowed 

to be filed under Occupations Code, Chapter 2301; Transportation 
Code, Chapters 503 and 1000 - 1005; [the Codes] or this chapter must 
be delivered to the department: 

(1) in person; 

(2) by first-class mail; or [filed with the appropriate depart-
ment office in person, by mail, or] 

(3) by electronic document transfer at a destination desig-
nated by the department. [for receipt of those documents.] 

(b) Except as provided by subsections (d), (n), and (o) of this 
section, parties to a contested case filed under Occupations Code, 
Chapter 2301 or Transportation Code, Chapters 503 and 1000 - 1005 
[case under the Codes] are required to participate in mediation, in 
accordance with this section, before the case is referred for hearing. 

(c) The term "mediation" as used in this section has the mean-
ing assigned by Occupations Code, §2301.521. [means a nonbind-
ing forum in which an impartial mediator facilitates communication 
between parties to promote reconciliation, settlement, or resolution 
among the parties.] 

(d) This section does not limit the parties' ability to settle a 
case without mediation. 

(e) The department shall provide mediation services. 

(f) The mediator shall qualify for appointment as an impar-
tial third party in accordance with Civil Practice and Remedies Code, 
Chapter 154. 

(g) The mediation process will conclude within 60 days of the 
date a contested case [matter] is assigned to a mediator unless, at the 
department's discretion, the mediation deadline is extended. 

(h) The department will assign [appoint] a different mediator 
if: 

(1) either [Either] party promptly and with good cause ob-
jects to an assigned mediator; or 

(2) an [An] assigned mediator is recused. 

(i) At any time before a contested case is referred for hearing, 
the parties may file a joint notice of intent to retain an outside [a private] 
mediator. The notice must include: 

(1) the name, address, email address, [e-mail,] facsimile 
number, and telephone number of the outside [private] mediator se-
lected; 

(2) a statement that the parties have entered into an agree-
ment with the outside [private] mediator regarding the mediator's rate 
and method of compensation; 

(3) an affirmation that the outside mediator qualifies for ap-
pointment as an impartial third party in accordance with Civil Practice 
and Remedies Code, Chapter 154; and 

(4) a statement that the mediation will conclude within 60 
days of the date of the joint notice of retention unless, at the depart-
ment's discretion, the mediation deadline is extended. 
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(j) All communications in a mediation are confidential and 
subject to the provisions of the Governmental Dispute Resolution Act, 
Government Code, §2009.054. 

(k) Agreements reached by the parties in mediation shall be 
reduced to writing by the mediator and signed by the parties before the 
mediation concludes or as soon as practical. [practicable.] 

(l) Within 10 days of the conclusion of the mediation period, 
a mediator shall provide to the department and to the parties a written 
report stating: 

(1) whether the parties attended the mediation; 

(2) whether the matter settled in part or in whole; 

(3) any unresolved issues; and 

(4) any other stipulations or matters the parties agree to re-
port. 

(m) Upon receipt of the mediator's report required under this 
section, the department shall: 

(1) enter an order [identifying and] disposing of resolved 
issues; and 

(2) refer unresolved issues for hearing. 

(n) Parties to a contested case filed as an enforcement action 
brought by the department are not required to participate in mediation. 

(o) Parties to a contested case filed under Occupations Code, 
§2301.204 or §§2301.601 - 2301.613, must participate in mediation in 
accordance with §215.205 of this title [chapter] (relating to Mediation; 
Settlement). 

§215.306. Referral to SOAH. 

Contested cases [Matters] shall be referred to SOAH upon determi-
nation that a hearing is appropriate under Occupations Code, Chapter 
2301, Subchapter O; Transportation Code, Chapter 503; or this chap-
ter, including contested cases [matters] relating to: 

(1) an enforcement complaint on the department's own ini-
tiative; 

(2) a notice of protest[,] that has been timely filed in accor-
dance with §215.106 of this title [chapter] (relating to Time for Filing 
Protest); 

[(3) a complaint under Occupations Code, §2301.204 or 
§§2301.601-2301.613, that satisfies the jurisdictional requirements of 
the applicable provisions filed on and after September 1, 2007, and be-
fore January 1, 2014;] 

(3) [(4)] a protest filed under Occupations Code, §2301.360 
or a complaint or protest filed under Occupations Code, Chapter 2301, 
Subchapters I or J; [Subchapter I or Subchapter J;] 

(4) [(5)] issuance of a cease and desist order, whether the 
order is issued with or without prior notice at the time the order takes 
effect; or 

(5) [(6)] any other contested matter that meets [matter 
meeting] the requirements for a hearing at SOAH under Occupations 
Code, Chapter 2301. 

§215.307. Notice of Hearing. 

(a) The requirements for a notice of hearing in a contested case 
are provided by Government Code, §2001.052; [are set out in] Occu-
pations Code, §2301.705;[, Government Code, §2001.052,] and 1 TAC 
§155.401 [(relating to Notice of Hearing)], as applicable. 

(b) For service of parties outside of the United States, in ad-
dition to service under Occupations Code, §2301.265, the department 
may serve a notice of hearing by any method allowed under [by] Texas 
Rules of Civil Procedure, Rule 108a(1)[,] or that provides for confir-
mation of delivery to the party. 

(c) The last known address of a license holder is the mailing 
address provided to the department when the license holder applies for 
or renews its license. 

§215.308. Reply to Notice of Hearing and Default Proceedings. 
(a) On or before the 20th day after a notice of hearing has been 

served on a party in a contested case [matter] referred by the depart-
ment to SOAH, the party may file a written reply or pleading respond-
ing to all allegations. The written reply or responsive pleading must be 
filed with SOAH in accordance with 1 TAC §155.101 [(relating to Fil-
ing Documents),] and must identify the SOAH and department docket 
numbers [docket number] as reflected on the notice of hearing. 

(b) Any party filing a reply or responsive pleading shall serve 
a copy of the reply or responsive pleading on each party or party's rep-
resentative [provide service of copies of the reply or pleadings to other 
parties] in compliance with 1 TAC §155.103 [(relating to Service of 
Documents on Parties)]. Any party filing a reply or responsive plead-
ing shall also provide a copy to the department. The presumed time of 
receipt of served documents is subject to 1 TAC §155.103. 

(c) A party may file an amended or supplemental [amend or 
supplement its] reply or responsive pleading [pleadings] in accordance 
with 1 TAC §155.301 [(relating to Required Form of Pleadings)]. 

(d) If a party properly noticed under this chapter does not ap-
pear at the hearing, a [another] party may request that the ALJ dismiss 
the contested case from the SOAH docket. If the contested case is dis-
missed from the SOAH docket, the case may [matter and if dismissed 
the case can] be presented to the board [Board] for disposition based 
on the default pursuant to 1 TAC §155.501. The board [(relating to 
Default Proceedings). The Board] may enter a final order finding [with 
findings] that the allegations in the petition are deemed admitted and 
granting relief in accordance with applicable law. No later than 10 days 
after the hearing date, if a final order has not been issued, a party may 
file a motion with the board [Board] to set aside the [a] default and re-
open the record. The board [Board], for good cause shown, may grant 
the motion, set aside the default, and refer the case back to SOAH for 
further proceedings. 

§215.310. Issuance of Proposals for Decision[, Recommendations,] 
and Orders. 

(a) All [recommendations or] proposals for decision prepared 
by the ALJ shall [will] be submitted to the board [Board] and copies 
furnished to the parties. 

(b) All decisions and orders issued by the board shall [Board 
will] be furnished to the parties and to the ALJ. 

§215.311. Amicus Briefs. 
(a) Any interested person may submit [wishing to file] an am-

icus brief for consideration by the board [Board regarding] in a con-
tested case by [must file the brief not later than] the deadline for ex-
ceptions under 1 TAC §155.301 [(relating to Required Form of Plead-
ings)]. A party may submit [file] one written response to the [an] am-
icus brief no later than the deadline for replies to exceptions under 1 
TAC §155.301. 

(b) Amicus briefs and responses to amicus briefs must be sub-
mitted to the board and the ALJ, and copies must be served on all par-
ties. [must be filed with the Board, the ALJ, and all parties to the pro-
ceeding.] 
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(c) Any amicus brief, or response to that brief, not submitted 
to the board and the ALJ within the deadlines prescribed by subsec-
tion (a) of [filed with the Board and with SOAH within the period pre-
scribed by] this section will not be considered by the board [Board], 
unless good cause is shown why the [this] deadline should be waived 
or extended. 

(d) The ALJ may amend the proposal for decision in response 
to any amicus brief or response to an amicus brief. 

§215.314. Cease and Desist Orders. 

(a) Whenever it appears [to the ALJ] that a person is violating 
any provision of Occupations Code, Chapter 2301;[,] Transportation 
Code, Chapter 503; or a board rule or order,[, or a Board rule or order, 
the ALJ may enter] an order requiring the person to cease and desist 
from the violation may be entered. 

(b) If it appears from specific facts shown by affidavit or by 
verified complaint that one or more of the conditions [enumerated] in 
Occupations Code, §2301.802(b) will occur before notice can be served 
and a hearing held, the order may be issued without notice; otherwise, 
the order must be issued after a hearing has been held to determine the 
validity of the order and to allow the person who requested the order 
to show good cause why the order should remain in effect during the 
pendency of the contested case.[, otherwise it must be issued subject to 
a notice of hearing to determine the validity of the order.] 

(c) Each [A] cease and desist order issued without notice must 
include: 

(1) the date and hour of issuance; 

(2) a statement of which of the conditions [enumerated] in 
Occupations Code, §2301.802(b) will occur before notice can be served 
and a hearing held; and 

(3) a notice of hearing for the earliest date possible to de-
termine the validity of the order and to allow the person who requested 
the order to show good cause why the order should remain in effect 
during the pendency of the contested case. [proceedings.] 

(d) Each [A] cease and desist order shall: [issued with or with-
out notice must:] 

(1) state [set out] the reasons for its issuance; and 

(2) describe in reasonable detail[, and not by reference to 
the complaint or other document,] the act or acts [sought] to be re-
strained. 

(e) A cease and desist order shall not be issued unless the per-
son requesting the order presents a petition or complaint, verified by 
affidavit, containing a plain [and intelligible] statement of the grounds 
for seeking the cease and desist order. [relief.] 

(f) A cease and desist order issued without notice expires as 
provided in the order, but shall not exceed 20 days. 

(g) A cease and desist order may be extended for a period of 
time equal to the period of time granted in the original order if,[, if] 
prior to the expiration of the previous order, good cause is shown for 
the extension or the party against whom the order is directed consents 
to the extension. [No more than one extension may be granted unless 
subsequent extensions are unopposed.] 

(h) The person against whom a cease and desist order was is-
sued without notice may request that the scheduled hearing be held 
earlier than the date set in the order. 

(i) After the hearing, the ALJ shall prepare a written order, in-
cluding a [reasoned] justification[,] explaining why the cease and desist 

order should remain in place during the pendency of the contested case. 
[proceeding.] 

(j) A party may appeal to the board [Board] an order granting 
or denying a motion for a cease and desist order. 

(k) An appeal of an order granting or denying a motion for a 
cease and desist order [the interlocutory decision] must be made to the 
board [Board] before a person may seek judicial review of an order 
issued under this section. [An interlocutory decision is sufficient for a 
complaining party to seek judicial review of the matter.] 

(l) Upon appeal to a district court of an order issued under this 
section [to the district court, as provided in the Codes], the order may 
be stayed by the board [Board] upon a showing of good cause by a 
party [of interest]. 

(m) Prior to the commencement of a proceeding by SOAH, the 
director is authorized to issue a cease and desist order under this sec-
tion. An ALJ shall hold a hearing to determine whether an interlocutory 
cease and desist order should remain in effect during the pendency of 
the proceeding. 

§215.315. Statutory Stay. 
(a) A [In accordance with Occupations Code, §2301.803(c), 

a] person affected by a statutory stay imposed by Occupations Code, 
Chapter 2301 may request a hearing before an ALJ to modify, vacate, 
or clarify the extent and application of the statutory stay. 

(b) After a hearing on a motion to modify, vacate, or clarify 
a statutory stay, the ALJ shall expeditiously prepare a written order, 
including a [reasoned] justification[,] explaining why the statutory stay 
should or should not be modified, vacated, or clarified. 

(c) A person affected by a statutory stay imposed by Occupa-
tions Code, Chapter 2301[,] may initiate a proceeding before the board 
to modify, vacate, or clarify the extent and application of the statutory 
stay. 

§215.316. Informal Disposition. 
(a) Notwithstanding any other provision in this subchapter, at 

any time during the contested case, the board [adjudication process, the 
Board] may informally dispose of a contested case [matter] by stipula-
tion, agreed settlement, dismissal, or consent order. 

(b) If the parties have settled or otherwise determined that 
a contested case proceeding is not required, the party who brought 
the protest, complaint, or petition shall file a motion to dismiss 
the contested case [proceeding] from SOAH's docket and present a 
proposed agreed order or dismissal order to the board. [Board for 
consideration.] 

(c) Agreed orders must contain proposed findings of fact and 
conclusions of law that are signed by all [the] parties or their authorized 
[designated] representatives. 

(d) Upon receipt of the agreed order, the board [Board] may: 

(1) adopt the settlement agreement and issue a final order; 

(2) reject the settlement agreement and remand the con-
tested case for a hearing before SOAH; or 

(3) take other action that the board [Board] finds just. 

§215.317. Motion for Rehearing. 
(a) A motion for rehearing and any reply to a motion for re-

hearing will be processed in accordance with Government Code, Chap-
ter 2001. 

(b) For an order issued by the board [Board], a motion for re-
hearing and reply to a motion for rehearing must be filed with the de-
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partment and decided by the board [Board,] unless the board [Board] 
specifically delegates motion for rehearing authority. 

(c) For an order issued by a board delegate [director authorized 
directly by law, rather than through delegated authority], a motion for 
rehearing and reply to a motion for rehearing must be filed with the de-
partment and decided by the board delegate who [director that] issued 
the order. 

(d) The requirements for a motion for rehearing regarding a 
complaint filed on or after January 1, 2014, under Occupations Code, 
§2301.204 or §§2301.601 - 2301.613[,] are governed by §215.207 of 
this title [chapter] (relating to Contested Cases: Final Orders). 

[(e) This section in no way precludes delegation by the Board 
or executive director under the Codes.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600682 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 
43 TAC §§215.309, 215.312, 215.313 
STATUTORY AUTHORITY 

The repeals are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.309. Recording and Transcriptions of Hearing Cost. 

§215.312. Discovery. 

§215.313. Official Notice of Records. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600681 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 

♦ ♦ ♦ 

SUBCHAPTER J. ADMINISTRATIVE 
SANCTIONS 
43 TAC §§215.500 - 215.503 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§1002.001, which provides the board of the Texas Department 
of Motor Vehicles with the authority to adopt rules that are 
necessary and appropriate to implement the powers and the 
duties of the department; Occupations Code, §2301.155, which 
requires the board of the Texas Department of Motor Vehicles to 
adopt rules necessary or convenient to administer Occupations 
Code, Chapter 2301; and more specifically, Occupations Code, 
§2301.266, which authorizes the board to adopt rules appli-
cable to the issuance of duplicate licenses; and Occupations 
Code, §2301.602, which requires the board to adopt rules to 
enforce Chapter 2301, Subchapter M; Transportation Code, 
§503.002 which authorizes the board to adopt rules to admin-
ister Transportation Code, Chapter 503; and more specifically, 
Transportation Code, §503.009, which authorizes the board 
to adopt rules for procedures concerning contested cases; 
Transportation Code, §503.061, which requires the board to 
adopt rules regulating the issuance of dealer's license plates; 
and Transportation Code, §503.0626 and §503.0631, which 
require the board to adopt rules necessary to implement and 
manage the department's temporary tag databases. 

CROSS REFERENCE TO STATUTE 

Government Code, §2001.039; Occupations Code, Chapter 
2301; and Transportation Code, Chapter 503. 

§215.500. Administrative Sanctions and Procedures. 
(a) An administrative sanction [Administrative sanctions] may 

include: 

(1) denial of an application for a license; [license denial,] 

(2) suspension of a license;[,] 

(3) revocation of a license; or[, and] 

(4) the imposition of civil penalties. 

(b) The department shall issue and mail a Notice of Depart-
ment Decision to a license applicant, license holder, or other person by 
certified mail, return receipt requested, to the [or a licensee by certi-
fied mail to its] last known address upon a determination [that,] under 
Occupations Code, Chapters 2301 and 2302 [Chapter 2301] or Trans-
portation Code, Chapter 503 that: 

(1) an application for a license should be denied; or 
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♦ ♦ ♦ 

(2) administrative sanctions should be imposed. 

(c) The last known address of a license holder is the mailing 
address provided to the department when the license holder applies for 
or renews its license. 

(d) [(c)] The Notice of Department Decision shall include: 

(1) a statement describing the department decision and the 
[its] effective date; 

(2) a description of each alleged violation[, if applicable]; 

(3) a description of each administrative sanction being pro-
posed; 

(4) a statement regarding [as to] the legal basis for each 
administrative sanction; 

(5) a statement regarding [as to the right of] the license ap-
plicant, license holder, or other person's right to request a hearing; [or 
the licensee to request an administrative hearing;] 

(6) the procedure to request a [a statement as to the proce-
dure for requesting an administrative] hearing, including the deadline 
for filing; [period during which a request must be received by the de-
partment;] and 

(7) notice to the license applicant, license holder, or other 
person [a statement] that the proposed decision and administrative 
sanctions [specified] in the Notice of Department Decision will be-
come final on the date specified if the license applicant, license holder, 
or other person [or the licensee] fails to timely request a hearing. 

(e) [(d)] The license applicant, license holder, or other person 
must submit, in writing, a request for a [A request for an administrative] 
hearing under this section. The department must receive a request for 
a hearing [must be made in writing and received by the department] 
within 26 days of the date of the Notice of Department Decision [is 
mailed by the department]. 

(f) [(e)] If the department receives a timely request for a hear-
ing, [If a request for an administrative hearing is timely received,] the 
department will [shall] set a hearing date and give notice to the license 
applicant, license holder, or other person [or the licensee] of the date, 
time, and location of the hearing. [where it will be held. The hearing 
shall be conducted under the provisions set forth in this chapter by an 
administrative law judge of the State Office of Administrative Hear-
ings.] 

(g) [(f)] If the license applicant, license holder, or other person 
[or the licensee] does not make a timely request for a [an administra-
tive] hearing or enter into a settlement agreement within 27 days of 
the date of [before the 27th day after the date] the Notice of Depart-
ment Decision, the department [is mailed the department's] decision 
becomes final. 

§215.501. Final Decisions and Orders; Motions for Rehearing. 

(a) If a department decision becomes final under a Notice 
of Department Decision issued under §215.500 of this title (relating 

to Administrative Sanctions and Procedures), the matter will be 
forwarded to the [department or] final order authority for issuance 
of [shall issue] a final order incorporating the decisions, findings, 
and administrative sanctions imposed by the Notice of Department 
Decision. The department will send a copy of the final order to the 
parties. 

(b) The provisions of Government Code, Chapter 2001, 
Subchapter F govern: [(Administrative Procedure Act), Subchapter F 
(Contested Cases: Final Decisions and Orders; Motions for Rehearing) 
govern] 

(1) the issuance of a final order issued under this subchap-
ter; and 

(2) motions for rehearing filed in response to a final order. 
[thereto.] 

§215.502. Judicial Review of Final Order. 

The provisions of Government Code, Chapter 2001, Subchapter G 
[(Administrative Procedure Act), Subchapter G (Contested Cases: 
Judicial Review)] govern the appeal of a final order issued under this 
subchapter. 

§215.503. Refund of Fees. 

In the absence of director approval, the [The] department will not re-
fund a fee [fees] paid by a license applicant, license holder, or other 
person if: [or a licensee if] 

(1) the application or license is: 

(A) denied;[,] 

(B) suspended;[,] or 

(C) revoked; or [under this subchapter.] 

(2) the license applicant, license holder, or other person is 
subject to an unpaid civil penalty imposed against the license applicant, 
license holder, or other person by a final order. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 11, 

2016. 
TRD-201600683 
David D. Duncan 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: March 27, 2016 
For further information, please call: (512) 465-5665 
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