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Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 7. BANKING AND SECURITIES

PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS
SUBCHAPTER C. MEMBERS

7 TAC §91.301

The Credit Union Commission (the Commission) proposes
amendments to §91.301, concerning Field of Membership. The
proposed amendments to §91.301 make changes to expand
the definition of local service area to generally consist of one or
more contiguous political subdivisions that are within reasonable
proximity of a credit union's offices. Political subdivision has the
meaning assigned by TEX. LOCAL GOV'T CODE §172.003(3).
The proposed amendments also allow all credit unions to in-
clude in their field of membership areas designated by a credit
union development district in accordance with Subchapter K
(related to Credit Union Development Districts), without regard
to location. Once a credit union development district has been
added to a credit union's field of membership, the credit union
must establish and maintain an office or facility in that district.

The amendments are proposed as a result of the Department's
general rule review.

The amendments proposed will establish that political subdi-
visions within reasonable proximity of the location of a credit
union's office as a presumptive "local service area". The con-
venience, certainty, and staff efficiency resulting from the use
of recognized political jurisdictions will modernize the rule and
reduce regulatory burdens on credit unions. The amendments
will also fully implement the intent of HB 1626, 84th Session
(HB 1626 added Chapter 279 to the Texas Finance Code, and
assigned the Department the duty to administer and monitor
a credit union development district program where there is a
demonstrated need for services provided by a state or federal
credit union), and encourage the establishment of branches in
geographic areas where there is a demonstrated need for credit
union services.

Shari Shivers, General Counsel, has determined that for the first
five (5) year period the proposed amendments are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amended rule.

Ms. Shivers has also determined that for each year of the
first five (5) years the proposed amendments are in effect, the
public benefits anticipated as a result of enforcing the rule will

be greater clarity and ease of use of the rule. There will be
no effect on small or micro businesses as a result of adopting
the amended rule. There is no economic cost anticipated to
the credit union system or to individuals for complying with the
amended rule if adopted.

Written comments on the proposal must be submitted within
thirty (30) days after its publication in the Texas Register to
Shari Shivers, General Counsel, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under Texas Finance Code,
§15.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subchap-
ter D of the Texas Finance Code and under Texas Finance Code
§122.051, concerning membership.

The specific section affected by the proposed amended rule is
Texas Finance Code, §122.051.

$91.301. Field of Membership.

(a) General. Membership in a credit union shall be limited to
one or more groups, each of which (the Group) has its own community
of interest and is within the credit union's local service area. In this
section, local service area generally consists of one or more contigu-
ous political subdivisions shall mean an area] that are [is] within rea-
sonable proximity of a credit union's offices. Political subdivision has
the meaning assigned by TEX. LOCAL GOV'T CODE §172.003(3).
[effice; and allows members to be realistically served from that offiee:]
For purposes of field of membership, the Group as a whole will be con-
sidered to be within the local service area when:

(1) a[A] majority of the persons in the Group live, work,
or gather regularly within the local service area;

(2) the [Fhe] Group's headquarters is located within the lo-
cal service area; or

(3) the [The] persons in the Group are "paid from" or "su-
pervised from" an office or facility located within the local service area.
The commissioner may impose a geographical limitation on any Group
if the commissioner reasonably determines that the applicant credit
union does not have the facilities and staffing to serve a larger group or
there are other operational or management concerns.

(b) Other persons eligible for membership. A number of per-
sons by virtue of their close relationship to a Group may be included
in the field of membership at the option of the applicant credit union.
These include:

(1) members of the family or household of a member of the
Group;

(2) volunteers performing services for or on behalf of the
Group;
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(3) organizations owned or controlled by a member or
members of the Group, and any employees and members of those
organizations;

(4) spouses of persons who died while in the Group;
(5) employees of the credit union;

(6) subsidiaries of the credit union and their employees;
and businesses and other organizations whose employees or members
are within the Group.

(c) Multiple-groups.

(1) The commissioner may approve a credit union's origi-
nal articles of incorporation and bylaws or a request for approval of an
amendment to a credit union's bylaws to serve one or more communi-
ties of interest or a combination of types of communities of interest.

(2) In addition to general requirements, special require-
ments pertaining to multiple-Group applications may be required
before the commissioner will grant such a certificate or approve such
an amendment.

(A) Each Group to be included in the proposed field of
membership of the credit union must have its own community of inter-
est.

(B) Each associational or occupational Group must in-
dividually request inclusion in the proposed credit union's field of mem-
bership.

(d) Overlap protection.

(1) The commissioner will only consider the financial ef-
fect of an overlap proposed by an application to expand a credit union's
field of membership or when a charter application proposes an overlap
for a Group of 3,000 members or more.

(2) The commissioner will weigh the information in sup-
port of the application and any information provided by a protesting or
affected credit union. Ifthe applicant has the financial capacity to serve
the financial needs of the proposed members, demonstrates economic
feasibility, complies with the requirements of this rule, and no protes-
tant reasonably establishes a basis for denying the request, it shall be
approved.

(3) Ifafinding is made that overlap protection is warranted,
the commissioner shall reject the application or require the applicant to
limit or eliminate the overlap by adding exclusionary language to the
text of the amendment, e.g., "excluding persons eligible for primary
membership in any occupation or association based credit union that
has an office within a specified proximity of the applicant credit union
at the time membership is sought." Exclusionary clauses are rarely ap-
propriate for inclusion on a geographic community of interest.

(4) Generally, if the overlapped credit union does not sub-
mit a notice of protest form, and the department determines that there
is no safety and soundness problem, an overlap will be permitted. If,
however, a notice of protest is filed, the commissioner will consider the
following in performing an overlap analysis:

(A) whether the overlap is incidental in nature, i.e., the
group(s) in question is so small as to have no material effect on the
overlapped credit union;

(B) whether there is limited participation by members
of the group(s) in the overlapped credit union after the expiration of a
reasonable period of time;

(C) whether the overlapped credit union provides re-
quested service;

(D) the financial effect on the overlapped credit union;
(E) the desires of the group(s); and

(F) the best interests of the affected group(s) and the
credit union members involved.

(5) Where a sponsor organization expands its operations
internally, by acquisition or otherwise, the credit union may serve these
new entrants to its field of membership if they are part of the community
of interest described in the credit union's bylaws. Where acquisitions
are made which add a new subsidiary or affiliate, the group cannot be
served until the entity is included in the field of membership through
the application process.

(6) Credit unions affected by the organizational restructur-
ing or merger of a group within its field of membership must apply for
a modification of their fields of membership to reflect the group to be
served.

(¢) Underserved communities.

(1) All credit unions may include underserved areas or ar-
eas designated as a credit union development district in accordance
with Subchapter K (related to Credit Union Development Districts) in
their fields of membership, without regard to location. More than one
credit union can serve the same underserved community [area].

(2) Once an underserved community [area] has been added
to a credit union's field of membership, the credit union must estab-
lish and maintain an office or facility in the area under this subsection.
[eommunity: For the purposes of this subseetion; serviee faeility is de-
fined as a place where shares are accepted for members' accounts; loan
applications are aceepted and loan proeceeds are disbursed: This defi-
nitien includes a eredit union owned braneh; a shared branech; a mobile
braneh; and an office operated on a regularly scheduled weekly basis;
or a eredit union owned electronie facility that meets; at a minimum;
these requirements: This definition does not include an ATM or a eredit
union's Internet website:]

(3) A credit union desiring to add an underserved
community [area] must document that the area [community] meets
the applicable definition in §91.101 (relating to Definitions and In-
terpretations). In addition, the credit union must develop a business
plan specifying how it will serve the community. The business plan,
at a minimum, must identify the credit and depository needs of the
community and detail how the credit union plans to serve those needs.
The credit union will be expected to regularly review the business
plan to determine if the community is being adequately served. The
commissioner may require periodic service status reports from a credit
union pertaining to the underserved area to ensure that the needs of the
area are being met, as well as requiring such reports before allowing a
credit union to add an additional underserved area.

(f) Parity with Federal Credit Unions. Credit unions will be
allowed to have, at a minimum, at least as much flexibility as federal
credit unions have in field of membership regulation. If a credit union
proposes a type of Group that the National Credit Union Administration
has previously determined meets the Federal requirements, the com-
missioner shall approve the application unless the commissioner finds
that the credit union has not demonstrated sufficient managerial and
financial capacity to safely and soundly serve such expanded member-
ship.

(g) Application. In order to request the approval of the com-
missioner to add a Group to its bylaws, a credit union must submit a
written application to the Department. The applicant credit union shall
have the burden to show to the Department such facts and data that

41 TexReg 2048 March 18, 2016 Texas Register



support the requirements and considerations in this rule. In reviewing
such application, the commissioner shall consider:

(1) Whether the Group has adequate unifying characteris-
tics or a mutual interest such that the safety and soundness of the credit
union is maintained;

(2) The ability of credit unions to maintain parity and to
compete fairly with their counterparts;

(3) Service by the credit union that is responsive to the con-
venience and needs of prospective members;

(4) Protection for the interest of current and future mem-
bers of the credit union; and

(5) The encouragement of economic progress in this State
by allowing opportunity to expand services and facilities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601119

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 837-9236

¢ ¢ ¢

CHAPTER 97. COMMISSION POLICIES AND
ADMINISTRATIVE RULES

SUBCHAPTER C. DEPARTMENT
OPERATIONS

7 TAC §97.200

The Credit Union Commission (the Commission) proposes
amendments to §97.200, concerning the Employee Training
Program. The proposed amendments to §97.200 make changes
necessary to implement House Bill 3337, 84th Legislative
Session. HB 3337, among other things, prohibits state agen-
cies from reimbursing employees or administrators for tuition
expenses for training or education programs offered by higher
education institutions unless the programs were successfully
completed at an accredited institution. HB 3337 also mandates
that state agencies adopt rules requiring that before an admin-
istrator or employee of the agency may be reimbursed for such
programs, the executive head of the agency must authorize
the tuition reimbursement payment. The proposed amend-
ments require the Commissioner to authorize in writing tuition
reimbursement, insert the word "accredited" before the term
"institution of higher education", and clarify the exact section of
the rule concerning the employee repayment requirement.

The amendments are proposed to implement HB 3337, 84th
Legislative Session and to clarify the exact section of the rule
concerning the employee repayment requirement.

Shari Shivers, General Counsel, has determined that for the first
five (5) year period the proposed amendments are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amended rule.

Ms. Shivers has also determined that for each year of the
first five (5) years the proposed amendments are in effect, the
public benefits anticipated as a result of enforcing the rule will
be greater clarity and ease of use of the rule. There will be
no effect on small or micro businesses as a result of adopting
the amended rule. There is no economic cost anticipated to
the credit union system or to individuals for complying with the
amended rule if adopted.

Written comments on the proposal must be submitted within
thirty (30) days after its publication in the Texas Register to
Shari Shivers, General Counsel, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under Texas Finance Code,
§15.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subchap-
ter D of the Texas Finance Code.

The specific section affected by the proposed amended rule is
Texas Finance Code, §15.402 pertaining to the general authority
of the Commission.

$97.200. Employee Training Program.

(a) Components of program. The employee training program
for the department consists of one or more of the following compo-
nents:

(1) Agency-sponsored training to include in-house training
sessions and on-the-job training;

(2) Formal training program conducted through the Na-
tional Credit Union Administration as administrator of the National
Credit Union Share Insurance Fund.

(3) Seminars and conferences; and

(4) Formal course of study at an accredited institution of
higher education [er a private or independent institution of higher ed-
ucation].

(b) In order for the cost of training and the time related to
that training to be reimbursed by the department, the employee must
demonstrate that the course has direct applicability to the employee's
job with the department. Attendance at an approved training session
described in subsection (a)(1)-(3) will be considered part of the em-
ployee's normal work duties and will not require the employee to use
accrued leave to attend.

(c) Requests to attend an external training program, seminar or
conference pursuant to this section must be approved by the commis-
sioner. Approval of a request is contingent upon availability of funds.
If limited funds are available, and more than one employee wishes to
participate, a decision regarding who will attend will be based upon the
extent of their previous use of funds, the training's merit and its value
to the department's operations.

(d) Continuing education courses. Continuing education
courses required by licensing or certifying bodies for employees to
maintain a professional license or designation will only be reimbursed
if such courses relate directly to the employee's job duties with the
department and there are funds available.

(e) Tuition reimbursement. The Commissioner must authorize
in writing the reimbursement of tuition in accordance with this subsec-
tion.

(1) The department may reimburse full-time employees for
part or all of tuition and required fees for formal courses of study de-
scribed in subsection (a)(4) provided the eligibility criteria set forth
below are met.
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(A) Anemployee must have completed 24 consecutive
months of full-time employment with the department prior to request-
ing approval to receive tuition reimbursement. However, the 24-month
requirement may be waived if the commissioner finds that the em-
ployee needs a particular course to fulfill his or her work duties.

(B) An employee must be performing consistently
above that normally expected or required and must have achieved an
overall performance rating of at least 3.50 on the employee's most
recent performance evaluation.

(C) An employee must not have been subject to formal
disciplinary action for at least twelve months prior to requesting ap-
proval. As used in this section, "disciplinary action" includes a formal
written reprimand, suspension without pay, or salary reduction for dis-
ciplinary reasons.

(D) The course work must be related to a current or
prospective duty assignment within the department.

(E) Anemployee, before the course begins, must agree
in writing to the repayment requirement stated in [paragraph 3) of] this
subsection.

(F) Atthe time of the request for approval to receive tu-
ition reimbursement, comparable training must not be scheduled to be
offered in-house or through the National Credit Union Administration
during the period of time covered by the tuition reimbursement.

(G) The employee's participation must not adversely af-
fect workload or performance.

(H) The employee must complete the course within the
semester for which tuition reimbursement was requested.

(I) The employee must receive a passing grade in the
course. A passing grade is a grade which will entitle the employee to
receive credit for the course from the educational institution offering
the course.

(2) Reimbursable costs. Criteria addressing the extent to
which cost of tuition may be reimbursed are as follows:

(A) The maximum amount an employee may be re-
imbursed for an approved tuition reimbursement request is $250 per
semester, not to exceed $500 per fiscal year. The maximum amount
of reimbursement may be increased up to $400 per semester for good
cause shown upon approval by the commissioner.

(B) Reimbursable costs include tuition, related fees,
and required textbooks and workbooks. Employees will not be
reimbursed for auditing a course.

(C) Costs described in subparagraph (B) of this para-
graph will be paid to the employee at the completion of the course
upon the employee submitting proof that the course was completed and
a passing grade was received.

(3) Repayment. Should an employee separate from depart-
ment service within 12 months of completion of the course, the em-
ployee must reimburse the department for all reimbursable costs ex-
pended by the department for that course in accordance with §656.103
of the Texas Government Code (relating to Restrictions on Certain
Training Costs). The commission may adopt an order waiving this re-
quirement upon finding that such action is in the best interest of the
department or is warranted because of an extreme personal hardship
suffered by the employee.

(4) Prohibition on use of state resources. Employees may
not use department equipment, such as computers, calculators or type-
writers to complete course work

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601121

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 837-9236

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 22. PROCEDURAL RULES
SUBCHAPTER P. EMERGENCY ORDERS FOR
WATER UTILITIES

The Public Utility Commission of Texas (commission) proposes
amendments to §22.291, relating to Purpose and Applicability;
§22.292, relating to Definitions; §22.293, relating to Notification
of Emergency Order; §22.295, relating to Application for Emer-
gency Order; §22.296, relating to Additional Requirements for
Emergency Rate Increases; §22.297, relating to Notice and Op-
portunity for Hearing; §22.298, relating to Contents of Emer-
gency Order; and §22.299, relating to Hearing Required. The
commission proposes the repeal of §22.294, relating to Emer-
gency Orders and Emergency Rates. Consistent with 1 TAC
§91.35(d), the commission also proposes amendments to Chap-
ter 24 of the commission's rules in a separate notice preamble
as part of this project.

The proposed amendments and repeal will allow the commis-
sion's procedural rules relating to emergency orders to conform
to §§2, 3, 5, 6, and 8 - 10 of Senate Bill 1148 (SB 1148) of the
84th Legislature, Regular Session, which amended chapters 5
and 13 of the Texas Water Code Annotated (West 2008 & Supp.
2015) (TWC). Project Number 45115 is assigned to this proceed-

ing.

Tammy Benter, Division Director of the commission's Water Util-
ity Regulation Division, has determined that for each year of the
first five-year period the proposed sections are in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Ms. Benter has determined that for each year of the first five
years the proposed sections are in effect the public benefit an-
ticipated as a result of enforcing the sections will be compliance
with SB 1148. There will be no adverse economic effect on small
businesses or micro-businesses as a result of enforcing these
sections. Therefore, no regulatory flexibility analysis is required.
There is no anticipated economic cost to persons who are re-
quired to comply with the sections as proposed.

Ms. Benter has also determined that for each year of the first
five years the proposed sections are in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
(APA), Texas Government Code §2001.022.
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The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission's
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on May 10, 2016. The re-
quest for a public hearing must be received within 31 days after
publication.

Comments on the proposed amendments and repeal may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 31 days after publication. Sixteen copies of
comments to the proposed amendment are required to be filed
pursuant to §22.71(c) of this title. Reply comments may be sub-
mitted within 40 days after publication. Comments should be or-
ganized in a manner consistent with the organization of the pro-
posed rules. The commission invites specific comments regard-
ing the costs associated with, and benefits that will be gained
by, implementation of the proposed amendments and repeal.
The commission will consider the costs and benefits in deciding
whether to amend and repeal the identified sections. All com-
ments should refer to Project Number 45115.

16 TAC §§22.291 - 22.293, 22.295 - 22.299

The amendments are proposed under TWC §13.041(b), which
provides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and ju-
risdiction, including rules of practice and procedure; and specifi-
cally, TWC §13.451(f), which grants the commission the author-
ity to adopt rules necessary to administer subchapter K-1 of the
TWC, and SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

$§22.291.  Purpose and Applicability.
(a) (No change.)

(b) This subchapter applies to any request [application] under
the Texas Water Code for an emergency order or emergency rates.

§22.292.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meaning unless the context clearly indicates other-
wise:

(1) Emergency order--An order which must be issued im-
mediately for one of the reasons provided in §24.14(a) of this title (re-
lating to Emergency Orders and Emergency Rates) [te appeint a person
to temporarily manage and operate a utility under Texas Water Cede
§5:507 and §13-4132; to autherize an emergency rate inerease as au-
themedbyT@easW&terGede%é@%aﬁd%eﬁeeempela
water or sewer serviee provider to provide service as authorized by
Texas Water Code §13.041(d)].

(2) TCEQ--Texas Commission on Environmental Quality.

§22.293.  Notification of Emergency Order.

(a) Aretail public [water or sewer] utility that requests [applies
for ], obtains, or is subject to an emergency order issued by the TCEQ

(2) if the request [applieation] or order is not available to
the retail public utility, filing with the commission and all regulatory
authorities having original jurisdiction over the retail public utility's
rates and service policies a letter describing the facts and circumstances

relating to the request [applieation] or order.

(b) A retail public [water er sewer]| utility may comply
[complies] with subsection (a) of this section by providing [if] the
information required by subsection (a) of this section [is previded]
as part of a request [an application] for an emergency order under
§22.295 of this title (relating to Request [Applieatien] for Emergency
Order) and by providing notice, if applicable, to all other regulatory
authorities having original jurisdiction over the retail public utility's
rates and service policies.

(c) Upon issuance of an emergency order by the commission,
the commission shall provide notice of issuance of the order to the af-
fected retail public utility as soon as practicable. Notice of the com-
mission's action under this subchapter is adequate if the notice or emer-
gency order is delivered by registered or certified mail, return receipt
requested, or hand-delivered, to the last known address of the retail
public utility's headquarters.

(d) After a retail public utility receives notice of the issuance
of an emergency order by the commission under this subchapter, the
retail public utility shall provide notice of issuance of the emergency
order to all affected ratepayers, the TCEQ, and all regulatory authori-
ties having original jurisdiction over the retail public utility's rates and
service policies. If the emergency order is for a rate change pursuant
to §24.14(a)(4) of this title (relating to Emergency Orders and Emer-
gency Rates), the retail public utility will provide the notice within ten
days of the issuance of the emergency order or before the next billing
cycle in which the new rate will be imposed, whichever is first. Oth-
erwise, the retail public utility will provide the notice within ten days
of the issuance of the emergency order. A copy of the notice shall also
be filed with the commission along with a signed affidavit as proof that
the notice was provided. The notice shall include:

(1) The name of the retail public utility for which the emer-
gency order was issued, its corresponding certificate of public conve-
nience and necessity number(s), and all relevant TCEQ issued public
water system name(s) and identification number(s) and wastewater dis-
charge permit name and identification number(s), if applicable;

(2) The address of the office for the retail public utility
identified in paragraph (1) of this subsection;

(3) An emergency contact name and phone number(s) for
the retail public utility identified in paragraph (1) of this subsection;

(4) The start and end date of the emergency order; and

(5) A brief statement explaining how the customers of the
retail public utility identified in paragraph (1) of this subsection will be
affected by the issuance of the emergency order.

(e) Ifaretail public utility required to provide notice pursuant
to subsection (d) of this section has abandoned operation of its facili-
ties or the owner of such a retail public utility has abandoned the sys-
tem, as described in Texas Water Code §13.412(a)(1) - (2) and (f), then
the retail public utility's receiver appointed pursuant to Texas Water

[Texas Commission on Environmental Quality (FCEQ)] shall notify
the commission and all regulatory authorities having original jurisdic-

Code §13.412 or temporary manager authorized pursuant to Texas Wa-
ter Code §13.4132 shall provide notice as required by subsection (d) of

tion over the retail public utility's rates and service policies as soon as
reasonably possible by:

(1) filing with the commission and all regulatory authori-
ties having original jurisdiction over the retail public utility's rates and

service policies a copy of the request [application] or order; or

this section. If no receiver or temporary manager has been appointed
or authorized, commission staff shall take reasonable efforts to ensure
that customers are provided the notice required by subsection (d) of
this section or other reasonable notice.

§22.295. Request [Application] for Emergency Order.
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(a) A person seeking an emergency order under this subchap-
ter shall submit a written request [applieation] to the commission.

(b) For a requesting person [an applicant] other than commis-
sion staff, the request [application] must:

(1) (No change.)

(2) state whether the requesting person [applieant] is also
seeking or has obtained an emergency order from the TCEQ [Texas

Commission on Environmental Quality];

(3) state the name, address, and telephone number of

the requesting person [applieant], the person submitting the request
[applicatien] on the requesting person's [applicant's] behalf, and the
person signing the request [applieation] on the requesting person's
[applicant's] behalf;

(4) state the name of the retail public utility, its correspond-
ing certificate of public convenience and necessity number(s), and its
corresponding TCEQ issued public water system name(s) and identifi-
cation number(s) and wastewater discharge permit name and identifi-
cation number(s), if applicable;

(5) [4)] contain information sufﬁcient to identify the
facility(ies) [faeility] and location(s) [leeation] to be affected by the
order;

(6) [€5)] describe the onditiongs[ [eendition] of emer-
gency or other condition(s) [eendition] justifying the issuance of the
order;

(7) [€6)] allege facts to support any findings required under
this subchapter;

(8) [€AH] estimate the dates on which the proposed order
should begin and end and the dates on which the activity proposed to
be allowed, mandated, or prohibited should begin and end;

(9) [€®)] describe the action sought and the activity pro-
posed to be allowed, mandated, or prohibited;

(10) [€9)] include any other statement or information re-
quired by this subchapter; and

(11) [€49)] shall be signed as follows:[-]

(A) For a corporation, the request [application] shall be
signed by an executive officer or by a [respensible] corporate official
who has been delegated appropriate authority by an executive officer.

(B) For a partnership or sole proprietorship, the request
[application] shall be signed by a general partner or the proprietor, re-
spectively.

(C) For a municipality, state, federal, or other public
agency, the request [applieation] shall be signed by a person autho-
rized to make the representation(s) contained in the request on behalf
of the municipality or agency [either a prineipal executive officer or a
ranking clected official].

(D) A person signing a request [an application] shall
make the following certification: "I certify under penalty of law that
this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that quali-
fied personnel properly gathered [gather]| and evaluated [evaluate] the
information submitted. Based on my inquiry of the person or persons
who manage the retail water or sewer system(s) or the retail public
utility, [systens;] or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. I am aware there are signifi-

cant penalties for submitting false information, including the possibil-
ity of fine and imprisonment for knowing violations."

(c) For a request [an application] by commission staff, the
request [applieation] must:

(1) contain the items specified in subsection (b)(2) - (10
[BY2) - (9)] of this section; and

(2) be signed by commission staff.
$§22.296. Additional Requirements for Emergency Rate Increases.

(a) If an emergency rate increase is granted pursuant to
§24.14(a)(4) of this title (relating to Emergency Orders and Emergency
Rates), the commission shall schedule a hearing and establish a final
rate prior to the expiration of the emergency rate order. The final rate
must be established and implemented no more than 15 months after
the emergency rate increase takes effect. [An emergeney rate inerease
may be granted under this subchapter for a period net to exceed 15
conmission shall schedule a hearing to establish a final rate within
that period and require the utility to provide notice of the hearing to
each eustomer.|

(b) A utility is required to provide notice of the hearing to es-
tablish a final rate set pursuant to subsection (a) of this section to all
customers at least ten days before the date of the hearing. A copy of
the notice shall also be filed with the commission along with a signed
affidavit as proof that the notice was provided. [The additional rev-
enues collected under an emergency rate inerease are subjeet to refund
to ensure continuous and adequate service:|

(c) A request for an emergency rate increase must be filed by
the utility in accordance with, and must contain the information re-

quired by §22.295 of this title (relating to Request [Applieation] for
Emergency Order) and must also contain the following:

(1)-(3) (No change.)

)y The effective date of the emergeney rates must be the first
day of a billing eyele; unless otherwise authorized by the commission-}

f(e) Any emergenecy rate increase related to charges for actual
erease or the portion of an inecrease that is not related to consumption
may be billed at the emergeney rate on the effeective date or the first

(d) [€D] Consistent with the notice requirements set forth in
§22.293(d) of this title (relating to Notification of Emergency Order), a
[A] utility receiving authorization for an emergency rate increase shall
provide notice of the increase to each ratepayer within ten days of is-
suance of the order, or before the next billing cycle in which the rate
will be in effect, whichever is first [as soon as possible; but ne later than
the effective date for the emergeney rate]. The notice shall contain the
following:

(1) the utility's name and address, the previous rates, the
emergency rates, the effective date of the rate increase, and the classes
of utility customers affected; and

(2) this statement: "This emergency rate increase has been
approved by the Public Utility Commission of Texas under authority
granted by the Texas Water Code [§5-508 and] §13.4133 to ensure the
provision of continuous and adequate service to the utility's customers.
The commission is also required to schedule a hearing to establish a
final rate within 15 months after the date on which the emergency rates
take effect. The utility is required to provide notice of the hearing to
all customers at least ten [10] days before the date of the hearing. The
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additional revenues collected under this emergency rate increase are
subject to refund if the commission finds that the rate increase was
larger than necessary to ensure continuous and adequate service."

a period net less than 12 months to allow for the determination of a
cost of service as set forth in §24.31 of this title (relating to Cost of
Service).]

fh) During the pendency of the emergeney rate inerease; the
commission may require that the utility depesit all or part of the rate
inerease into an interest-bearing escrow aceount as set forth in §24.30
of this title (relating to Eserow of Proceeds Received under Rate In-
erease)-}

$22.297.  Notice and Opportunity for Hearing.
(a) (No change.)

(b) A law under which the commission acts that requires no-
tice of hearing or that prescribes procedures for the issuance of emer-
gency orders does not apply to a hearing on an emergency order issued

(1) the name and address of the requesting person
[applieant], if any, and information sufficient to identify the facility(ies)
[faeility] or location(s) [leeation] affected by the order;

(2) a description of the condition(s) [eendition] justifying
the issuance of the order;

(3) (No change.)

(4) astatement of the term of the order, including the dates
on which it shall begin and end, in accordance with §24.14 of this title
(relating to Emergency Orders and Emergency Rates);

(5) (No change.)

(6) if the order was issued without a hearing, a statement
to that effect, and if the emergency order was issued pursuant to
§24.14(a)(2) - (3) of this title, a provision setting a time and place for
a hearing before the commission or SOAH; [and]

(7) the procedure by which a person waives a right to a
hearing; and

pursuant to the Texas Water Code, Chapter 13, Subchapter K-1 unless
the law specifically requires notice for an emergency order. The com-
mission shall give notice of the hearing as it determines is practicable
under the circumstances. [An emergeney order issued under this sub-
chapter without a hearing is not subjeet to the requirements of the Texas
Administrative Procedure Aet]

(c) If notice and opportunity for a hearing is practicable, the
commission shall provide the notice not later than the tenth day before
the date set for the hearing. [If an emergeney order is issued under this
subehapter without a hearing; the order shall set a time and place fora
hearing to affirm, modify, or set aside the order to be held before the
commission or SOAH as soen as practicable after the order is issued:]

(d) If notice and opportunity for a hearing is not practicable
and the emergency order is issued without a hearing: [Exeept as other-
wise provided by this subchapter; notice of a hearing to affirm; modify;
or set aside an emergency order under this subchapter shall be given
hearing on issuance of the emergency order:]

(1) issuance of the emergency order is not subject to the
requirements of the APA; and

(2) the commission shall provide notice of a hearing to af-
firm, modify, or set aside an emergency order pursuant to §22.299 of
this title (relating to Hearing Required to Affirm, Modify, or Set Aside)
not later than the tenth day before the date set for the hearing, except
as otherwise provided by this subchapter. The notice shall provide that
an affected person may, consistent with the APA:

(A) request an evidentiary hearing to affirm, modify, or
set aside the emergency order; and

(B) waive their right to a hearing, if applicable. The
notice shall explain how such waiver may occur.

() The notice required under both subsections (c) and (d)
of this section shall also include the notice requirements provided in
§22.183(b)(1) and (2) of this title (relating to Disposition by Default).
[A hearing to affirm; modify; or set aside an emergency order under
this subechapter is subjeet to the Texas Administrative Procedure Aet]

§22.298.  Contents of Emergency Order.
An emergency order issued under this subchapter shall contain at least
the following:

(8) [(D] any other statement or information required by this
subchapter.

$22.299. Hearing Required to Affirm, Modify, or Set Aside.

(a) A hearing shall be held either before or after the issuance
of each emergency order, unless all persons affected by the order waive
the right to a hearing. Notice of a hearing to affirm, modify, or set aside
an emergency order shall be given in accordance with §22.297(d) of
this title (relating to Notice and Opportunity for Hearing). [H ne hear-
ing is held before the issuance of an emergeney order; & hearing to af-
firm; modify; or set aside the erder shall be held before the commission
or SOAH as soen as practicable after the order is issued:]

(b) A hearing to affirm, modify, or set aside an emergency or-
der under this subchapter is subject to the APA.

(c) In a hearing to affirm, modify, or set aside an emergency
order under this subchapter, the applicant shall be given the opportunity
to:

(1) present evidence under oath;

(2) present rebuttal evidence under oath; and

(3) cross-examine witnesses under oath.

(d) If no hearing is held before the issuance of an emergency
order, the commission or the executive director shall set a time and
place for a hearing to be held before the commission or SOAH to affirm,
modify, or set aside the order as soon as practicable after the order
is issued. For emergency orders issued pursuant to §24.14(a)(2) or
§24.14(a)(3) of this title (relating to Emergency Orders and Emergency
Rates) without a hearing, the order shall set a time and place for a
hearing before the commission or SOAH to affirm, modify, or set aside
the order as soon as practicable after the order is issued.

(e) At a hearing required under this section, or within a rea-
sonable time after the hearing, the commission shall affirm, modify, or
set aside the emergency order.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.
TRD-201601112
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Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 936-7223

¢ ¢ ¢
16 TAC §22.294

The repeal is proposed under TWC §13.041(b), which provides
the commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure; and specifically, TWC
§13.451(f), which grants the commission the authority to adopt
rules necessary to administer subchapter K-1 of the TWC, and
SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

$22.294.  Emergency Orders and Emergency Rates.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.

TRD-201601111

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 936-7223

¢ ¢ ¢

CHAPTER 24. SUBSTANTIVE RULES
APPLICABLE TO WATER AND SEWER
SERVICE PROVIDERS

The Public Utility Commission of Texas (commission) proposes
amendments to §24.14, relating to Emergency Orders, and
§24.22, relating to Notice of Intent and Application to Change
Rates Pursuant to Texas Water Code §13.187 or §13.1871.
Consistent with 1 TAC §91.35(d), the commission also proposes
amendments to Chapter 22 of the commission's rules in a
separate notice preamble as part of this project.

The proposed amendments will allow the commission's substan-
tive rules relating to emergency orders to conform to §§2, 3, 5,
6, and 8 - 10 of Senate Bill 1148 (SB 1148) of the 84th Legisla-
ture, Regular Session, which amended chapters 5 and 13 of the
Texas Water Code Annotated (West 2008 & Supp. 2015) (TWC).
The proposed amendments will also allow provisions relating to
notice of ratemaking proceedings in §24.22 to implement §5 and
§6 of SB 1148, which grant the commission the authority to del-
egate to the State Office of Administrative Hearings (SOAH) the
responsibility and authority to give reasonable notice of hearings
in Class A and Class B rate cases. Project Number 45115 is as-
signed to this proceeding.

Tammy Benter, Division Director of the commission's Water Util-
ity Regulation Division, has determined that for each year of the
first five-year period the proposed sections are in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Ms. Benter has determined that for each year of the first five
years the proposed sections are in effect the public benefit an-
ticipated as a result of enforcing the section will be compliance
with SB 1148. There will be no adverse economic effect on small
businesses or micro-businesses as a result of enforcing this sec-
tions. Therefore, no regulatory flexibility analysis is required.
There is no anticipated economic cost to persons who are re-
quired to comply with the sections as proposed.

Ms. Benter has also determined that for each year of the first
five years the proposed sections are in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
(APA), Texas Government Code §2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission's
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on May 10, 2016. The re-
quest for a public hearing must be received within 31 days after
publication.

Comments on the proposed amendments may be submitted to
the Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
within 31 days after publication. Sixteen copies of comments to
the proposed amendment are required to be filed pursuant to
§22.71(c) of this title. Reply comments may be submitted within
40 days after publication. Comments should be organized in a
manner consistent with the organization of the proposed rules.
The commission invites specific comments regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed amendments. The commission will con-
sider the costs and benefits in deciding whether to amend the
identified sections. All comments should refer to Project Num-
ber 45115.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §24.14

This amendment is proposed under TWC §13.041(b), which pro-
vides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and juris-
diction, and specifically, TWC §13.451(f), which grants the com-
mission the authority to adopt rules necessary to administer sub-
chapter K-1 of the TWC, and SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

$§24.14. Emergency Orders and Emergency Rates.

(a) The commission may issue emergency orders in accor-
dance with the Texas Water Code Chapter 13, Subchapter K-1 under
Chapter 22, Subchapter P of this title (relating to Emergency Orders
for Water and Sewer Ultilities), with or without a hearing:

(1) to appoint a person under §24.142 of this title (relating
to Operation of Ultility that Discontinues Operation or is Referred for
Appointment of a Receiver), §24.143 of this title (relating to Operation
of a Utility by a Temporary Manager), or Texas Water Code §13.4132
to temporarily manage and operate a utility that has discontinued or
abandoned operations or that is being referred to the Office of the Texas
Attorney General for the appointment of a receiver under Texas Water

Code §13.412.

(2) [€D)] to compel a water or sewer service provider that
has obtained or is required to obtain a certificate of public convenience
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and necessity to provide continuous and adequate retail water service,
sewer service, or both, if the discontinuance of the service is imminent
or has occurred because of the service provider's actions or inactions.

(c) For an emergency order issued pursuant to subsection
(a)(4) of this section and in accordance with §22.296 of this title
(relating to Additional Requirements for Emergency Rate Increases):

[er failure to aet: %ese%defsmayeeﬂtampfeﬂﬁeﬂsrequﬁmgspe
cifie utility actions to ensure continuous and adequate utility serviee
and compliance with regulatory guidelines:]

(3) [€2)] to compel a retail public utility to provide an emer-
gency interconnection with a neighboring retail public utility for the
provision of temporary water or sewer service, or both, for not more
than 90 days if [serviee [ ] discontinuance of service or serious impair-
ment in service is imminent or has occurred.[; ané/ .[; andfer]

{3 te establish reasonable compensation for the tempeo-
rary service required under paragraph (2) of this subseetion and may
allow the retail public utility receiving the service to make a temporary
adjustment to raise its rate strueture to ensure proper payment]

(4) to authorize an emergency rate increase if necessary
to ensure the provision of continuous and adequate retail water or
sewer service to the utility's customers pursuant to Texas Water Code

§13.4133:

(A) for a utility for which a person has been appointed
under Texas Water Code §13.4132 to temporarily manage and operate

the utility; or
(B) for a utility for which a receiver has been appointed

[} an order is issued under this section witheut a hearing; the order
shall fix a time; as soon after the emergency order is issued as is
practicable; and place for a hearing to be held before the commission:]

(1) the commission shall coordinate with the TCEQ as
needed;

(2) an emergency rate increase may be granted for a period
not to exceed 15 months from the date on which the increase takes
effect;

(3) the additional revenues collected under an emergency
rate increase are subject to refund if the commission finds that the rate
increase was larger than necessary to ensure continuous and adequate
service;

(4) the effective date of the emergency rates must be the
first day of a billing cycle, unless otherwise authorized by the commis-
sion;

(5) any emergency rate increase related to charges for ac-
tual consumption will be for consumption after the effective date. An
increase or the portion of an increase that is not related to consumption
may be billed at the emergency rate on the effective date or the first
billing cycle after approval by the commission;

under Texas Water Code §13.412.

(5) to compel a retail public utility to make specified im-

(6) the utility shall maintain adequate books and records
for a period not less than 12 months to allow for the determination of

provements and repairs to the water or sewer system(s) owned or op-

a cost of service as set forth in §24.31 of this title (relating to Cost of

erated by the utility pursuant to Texas Water Code §13.253(b):

(A) if the commission has reason to believe that im-
provements and repairs to a water or sewer service system are neces-

Service); and

(7)  during the pendency of the emergency rate increase, the
commission may require that the utility deposit all or part of the rate

sary to enable a retail public utility to provide continuous and adequate

increase into an interest-bearing escrow account as set forth in §24.30

service in any portion of its service area;

(B) after providing a retail public utility notice and an
opportunity to be heard at an open meeting of the commission; and

(C) ifthe retail public utility has provided financial as-
surance under Texas Health and Safety Code §341.0355 or Texas Water

Code Chapter 13.

(6) to order an improvement in service or an interconnec-

of this title (relating to Escrow of Proceeds Received under Rate In-

crease).

(d) The costs of any improvements ordered pursuant to sub-
section (a)(5) of this section may be paid by bond or other financial
assurance in an amount determined by the commission not to exceed
the amount of the bond or financial assurance. After notice and hearing,
the commission may require a retail public utility to obligate additional
money to replace the financial assurance used for the improvements.

tion pursuant to Texas Water Code §13.253(a)(1) - (3).

(b) The commission may establish reasonable compensation

(e) An emergency order issued under this subchapter does not
vest any rights and expires in accordance with its terms or this subchap-

for temporary service ordered under subsection (a)(3) of this section
and may allow the retail public utility receiving the service to make
a temporary adjustment to its rate structure to ensure proper payment.

[Fhe commission may also issue orders under Chapter 22; Subehapter
P of this title {relating to Emergeney Orders for Water and Sewer Util-

ities):]

fH te appeint a temporary manager under TWC §5.507
and §13.4132; and/or]
f2) to approve an emergency rate increase under TWC
$§5.508 and §13-4133 in certain circumstanees:}
HA) forwhich a temporary manager has been appointed
fB) for which a reeceiver has been appeinted under
HE) if the increase is necessary to ensure the provision
of continuous and adequate serviees to the utility's eustomers-]

ter.

(f) An emergency order issued under this subchapter must be
limited to a reasonable time as specified in the order. Except as other-
wise provided by this chapter, the term of an emergency order may not

exceed 180 days.
(g) An emergency order may be renewed once for a period

not to exceed 180 days, except an emergency order issued pursuant
to subsection (a)(4) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.
TRD-201601109
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Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 936-7223
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SUBCHAPTER B. RATES, RATE-MAKING,
AND RATES/TARIFF CHANGES
16 TAC §24.22

This amendment is proposed under TWC §13.041(b), which pro-
vides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and juris-
diction, and specifically, TWC §13.451(f), which grants the com-
mission the authority to adopt rules necessary to administer sub-
chapter K-1 of the TWC, and SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

§24.22.  Notice of Intent and Application to Change Rates Pursuant
to Texas Water Code §13.187 or §13.1871.

(a) - (b) (No change.)

(c) Notice requirements specific to applications filed pursuant
to TWC §13.187.

(1) (No change.)

(2) Notice of the hearing. After the rate application is set
for a hearing, the commission shall give reasonable notice of the hear-
ing, including notice to the governing body of each affected munici-
pality and county. The commission may require the utility to complete
this notice requirement. The commission may delegate to an admin-
istrative law judge of the State Office of Administrative Hearings the
responsibility and authority to give reasonable notice of the hearing,
including notice to the governing body of each affected municipality
and county.

(d) Notice requirements specific to applications filed pursuant
to TWC §13.1871.

(1) (No change.)

(2) Notice of the hearing. After the rate application is set
for a hearing, the following notice requirements shall apply.

(A) The commission shall give reasonable notice of the
hearing, including notice to the governing body of each affected munic-
ipality and county. The commission may require the utility to complete
this notice requirement. The commission may delegate to an adminis-
trative law judge of the State Office of Administrative Hearings the
responsibility and authority to give reasonable notice for the hearing,
including notice to the governing body of each affected municipality

and county.
(B) (No change.)

(e) - (g) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.
TRD-201601110

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 936-7223
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TITLE 22. EXAMINING BOARDS

PART 5. STATE BOARD OF DENTAL
EXAMINERS

CHAPTER 102. FEES
22 TAC §102.1

The State Board of Dental Examiners (Board) proposes amend-
ments to §102.1, concerning the Board's fee schedule. The
amendment adds an eight dollar licensure fee for dentists re-
lated to Senate Bill 195, to be paid to the Texas State Board of
Pharmacy for operation of the prescription monitoring program.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for local government as a result of enforc-
ing or administering the amendments to the rule. Kelly Parker
has determined that the fiscal implications for state government
are no more than the changes to the relevant fees listed in the
rule.

Ms. Parker has also determined that for the first five-year period
the proposed rule is in effect, the public benefits anticipated as
a result of administering this section will be to ensure that den-
tists are prescribing appropriately and give board investigators
access to the prescription monitoring database to verify prescrip-
tions written by dentists and determine if violations of the Dental
Practice Act and board rules are occurring. Ms. Parker has de-
termined that for the first five-year period the proposed rule is in
effect, costs to persons or small businesses who are required to
comply with the rule is no more than the relevant fees listed in
the rule. There is no foreseeable impact on employment in any
regional area where the rule is enforced or administered.

Comments on the proposed amendment may be submitted to
Simone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov no later than 30 days from the date that
the proposed rule is published in the Texas Register.

These amendments are proposed under Texas Occupations
Code §254.001(a), which gives the Board authority to adopt
rules necessary to perform its duties and ensure compliance
with state laws relating to the practice of dentistry to protect the
public health and safety. These amendments are also proposed
under Texas Occupations Code §§101.307, 254.004(b) and
(c), 257.002(d-1), Texas Government Code §2054.252(e), and
Texas Health and Safety Code §467.0041, which give the Board
authority to establish and charge fees.

No other statutes, articles, or codes are affected by the rule.

§102.1.  Fee Schedule.
Effective September 1, 2016 [2045], the Board has established the fol-
lowing reasonable and necessary fees for the administration of its func-

tion.
Figure: 22 TAC §102.1
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601132

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977
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CHAPTER 107. DENTAL BOARD
PROCEDURES

SUBCHAPTER A. PROCEDURES
GOVERNING GRIEVANCES, HEARINGS,
AND APPEALS

22 TAC §107.69

The State Board of Dental Examiners (Board) proposes the re-
peal of 22 TAC §107.69, concerning alternative informal assess-
ment of administrative penalty.

The agency seeks to repeal §107.69 and replace it with pro-
posed new rule §107.69. The current §107.69 is being moved
to §107.201 in order to better organize the rules relating to as-
sessing administrative penalties. The proposed new §107.69
provides procedural rules for temporary suspensions.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed repeal is in effect, the repealed rule
will not have foreseeable implications relating to cost or revenue
of state or local government.

Ms. Parker has also determined that for the first five-year period
the proposed repeal is in effect, the repealed rule will ensure the
protection of public health and safety. Ms. Parker has deter-
mined that for the first five-year period the proposed repeal is
in effect, the repealed rule will not have foreseeable economic
costs to persons or small businesses who are required to comply
with the rule. There is no foreseeable impact on employment in
any regional area where the repealed rule is enforced or admin-
istered.

Comments on the proposed repeal may be submitted to Simone
Salloum, Assistant General Counsel, 333 Guadalupe, Suite
3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov, no later than 30 days from the date
that the proposed rule is published in the Texas Register.

The repeal is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No other statutes, articles, or codes are affected by the proposed
repeal.

$107.69.  Alternative Informal Assessment of Administrative Penalty.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 18, 2016.

TRD-201601133

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

3 s 3
22 TAC §107.69

The State Board of Dental Examiners (Board) proposes new
§107.69, concerning temporary suspensions in an emergency.
The proposed new rule provides procedural guidelines when the
board initiates a temporary suspension of a license.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the amendments to the rule.

Ms. Parker has also determined that for the first five-year pe-
riod the proposed rule is in effect, the public benefit anticipated
as a result of administering this section will be to clarify the pro-
cedures when the board initiates a temporary suspension of a
license. Ms. Parker has determined that for the first five-year
period the proposed rule is in effect, costs to persons or small
businesses will be minimal. There is no foreseeable impact on
employment in any regional area where the rule is enforced or
administered.

Comments on the proposed new rule may be submitted to
Simone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov no later than 30 days from the date
that the proposed rule is published in the Texas Register.

This new rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed new rule.

$107.69.  Temporary Suspension in Emergency.

(a) In accordance with §263.004(a) of the Act, a license, per-
mit, or registration shall be temporarily suspended when the board or an
executive committee of the board determines that the continued perfor-
mance of the licensee, permit holder, or registrant (respondent) would
constitute a clear, imminent, or continuing threat to a person's physical
health or well-being.

(b) An executive committee of the board shall convene as fol-
lows:

(1) For each temporary suspension proceeding, the presid-
ing officer of the board shall appoint a three-member executive com-
mittee, called "suspension panel," at least two of whom must be den-
tists, to consider the information and evidence presented by board staff.
The presiding officer of the board shall name a chair of the suspension
panel.

(2) In the event of the recusal of a suspension panel mem-
ber or the inability of a suspension panel member to attend a temporary
suspension proceeding, an alternate board member may serve on the
suspension panel upon appointment by the presiding officer.
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(3) Pursuant to §551.125 of the Texas Government Code,

action to be taken against the license or permit holder, for consideration

the suspension panel may convene via telephone conference call.

(¢) Temporary Suspension Hearing. The meeting at which the
suspension panel considers a temporary suspension is a temporary sus-

by the board at its next scheduled board meeting.

(k) A temporary suspension takes effect immediately and shall
remain in effect until:

pension hearing. At the temporary suspension hearing, board staff shall
present evidence and information to the suspension panel that the con-
tinued practice by a person licensed or registered by the board, or the
continued performance by a person licensed or registered by the board

(1) afinal or superseding order of the Board is entered; or

(2) the ALJ issues an order determining that there is no
probable cause to continue the temporary suspension of the license,

of a procedure for which the person holds a permit issued by the board,

permit, or registration.

would constitute a clear, imminent, or continuing threat to a person's
physical health or well-being.

(d) Order of Temporary Suspension. If a majority of the sus-
pension panel votes to temporarily suspend a license, permit, or regis-
tration, the suspension shall have immediate effect, and the chair of the
suspension panel will sign an Order of Temporary Suspension. The
Order of Temporary Suspension shall include or attach a factual and
legal basis establishing imminent peril to the public health, safety, or
welfare, as required by §2001.054(c-1) of the Texas Government Code.
The Order shall be sent by certified mail or hand-delivered to the re-

spondent.

(¢) Temporary Suspension Without Notice. In accordance
with §263.004(b) of the Act, a license or permit may be suspended
under this section without notice to the respondent if at the time of
the suspension, board staff requests a hearing before the State Office
of Administrative Hearings (SOAH) to be held no later than 30 days
after the date the temporary suspension. The hearing is referred to as
the "probable cause hearing."

(f) Notice, Continuance, and Waiver of Probable Cause Hear-
ing. Board staff shall serve notice of the probable cause hearing upon
the respondent in accordance with SOAH's rules. The respondent may
request a continuance of the probable cause hearing or request to waive
the probable cause hearing. If the Administrative Law Judge (ALJ)
grants the continuance request or the respondent's request to waive of
the probable cause hearing, the suspension remains in effect until the
suspension is considered by SOAH at the continued probable cause
hearing or at the final hearing. If the probable cause hearing is not
held within 30 days, and the respondent did not request a continuance
or waive the probable cause hearing, the suspended license, permit, or
registration is reinstated.

(g) Probable Cause Hearing. At the probable cause hearing,
an ALJ shall determine whether there is probable cause to continue the
temporary suspension of the license, permit or registration and issue an
order on that determination.

(h) Final Hearing. If the ALJ determines that probable cause
exists to continue the temporary suspension, SOAH shall hold a second
hearing no later than 60 days from the date of the temporary suspension
hearing. At this hearing, board staff shall present evidence supporting
the continued suspension of the license, permit, or registration and may
present evidence of any additional violations related to the licensee,
permit holder, or registrant. This hearing is referred to as the "final
hearing."

(i) Notice and Continuance of Final Hearing. Board Staff shall
send notice of the final hearing in accordance with SOAH's rules. The
respondent may request a continuance of the final hearing. If SOAH
does not hold a final hearing within 60 days of the date of the tempo-
rary suspension hearing, and the respondent has not requested a con-
tinuance, the license, permit, or registration is reinstated.

(j) Proposal for Decision. Following the final hearing, the ALJ
shall issue a proposal for decision on the suspension and any other

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601134

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

SUBCHAPTER B. PROCEDURES FOR
INVESTIGATING COMPLAINTS
22 TAC §§107.100 - 107.108, 107.110

The State Board of Dental Examiners (Board) proposes the re-
peal of 22 TAC §§107.100 - 107.108 and 107.110, concerning
procedures for investigating complaints.

The agency seeks to repeal these sections and replace them
with proposed new rules. The proposed new rules seek to bet-
ter explain the board's process for receiving and investigating
complaints.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed repeals are in effect, the repealed
rules will not have foreseeable implications relating to cost or
revenue of state or local government.

Ms. Parker has also determined that for the first five-year pe-
riod the proposed repeals are in effect, eliminating the unclear
rules will help ensure the protection of public health and safety.
Ms. Parker has determined that for the first five-year period the
proposed repeals are in effect, there will be no foreseeable eco-
nomic costs to persons or small businesses previously required
to comply with the rules. There is no foreseeable impact on em-
ployment in any regional area where the repealed rules were
previously enforced or administered.

Comments on the proposed repeals may be submitted to Si-
mone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov, no later than 30 days from the date
that the proposed rules are published in the Texas Register.

The repeals are proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No other statutes, articles, or codes are affected by the proposed
repeal.
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$107.100.  Receipt, Processing, and Coordination of Complaints.
$107.101.  Preliminary Inquiry of a Complaint.

$107.102.  Commencement of an Official Complaint.

$§107.103.  Disposition of an Official Complaint.

$107.104.  Confidentiality of Investigations.

$107.105. Request for Information and Records from Licensees.
§107.106.  Use of Expert Panel.

§107.107.  Selection of Expert Reviewers.

§107.108.  Determination of Competency by the Expert Panel.
§107.110. Compliance.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601137

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

SUBCHAPTER B. COMPLAINTS AND
INVESTIGATIONS
22 TAC §§107.100 - 107.109

The State Board of Dental Examiners (Board) proposes new
§§107.100, 107.101, 107.102, 107.103, 107.104, 107.105,
107.106, 107.107, 107.108, 107.109, concerning procedures
for investigating complaints. The proposed new rules provide
greater clarification and explanation of the board's internal pro-
cesses from receiving an initial complaint through investigation.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rules are in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the amendments to the rule.

Ms.Parker has also determined that for the first five-year pe-
riod the proposed rules are in effect, the public benefit antici-
pated as a result of administering this section will be to clarify
the board's internal processes concerning processing of com-
plaints and investigations. Ms. Parker has determined that for
the first five-year period the proposed rules are in effect, costs to
persons or small businesses will be minimal. There is no fore-
seeable impact on employment in any regional area where the
rules are enforced or administered.

Comments on the proposed new rules may be submitted to
Simone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov no later than 30 days from the date
that the proposed rules are published in the Texas Register.

These new rules are proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules nec-
essary to perform its duties and ensure compliance with state
laws relating to the practice of dentistry to protect the public
health and safety.

No statutes are affected by this proposed new rules.
$107.100.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Act--Title 3, Subtitle D, Chapter 251-267, Texas Occu-
pations Code.

(2) Complaint--The term complaint includes complaints
submitted on the agency's official complaint form, complaints initiated
internally on the agency's internal complaint form, and self-reports
submitted by licensees pursuant to §108.6 of this title (relating to
Report of Patient Death or Injury Requiring Hospitalization).

(3) Jurisdictional Complaint--A complaint received by the
board that if true, would constitute a violation of the Act or board rules.

(4) Jurisdictional Not Filed Complaint--A jurisdictional
complaint received by the board on which the board decides not to
proceed with an official investigation. These complaints are closed
during the preliminary investigation.

(5) Jurisdictional Filed Complaint--A jurisdictional com-
plaint on which the board has determined to proceed with an official

investigation.

(6) Preliminary investigation--An investigation conducted
by the agency upon the receipt of a complaint to determine whether the
complaint is jurisdictional and whether the complaint should be filed
and an official investigation commenced.

(7) Official Investigation--An investigation conducted by
the agency of a complaint that, after a preliminary investigation, is de-
termined to be a jurisdictional filed complaint.

(8) Respondent--The subject of a complaint received by the
agency. The Respondent may be a licensee or registrant of the board or
a person or entity that does not hold the license or registration issued
by the board that is required to engage in conduct in which the person
or entity is alleged to have engaged.

$107.101.  Responsibilities of Investigations Division and Dental
Practice Division.

(a) The Investigations Division, under supervision of the Di-
rector of Investigations, processes and investigates complaints received
by or initiated by the agency. All investigations shall comply with §255
of the Act.

(b) The Dental Practice Division, under supervision of the
Dental Director, assists in the preliminary investigation of complaints
related to professional competency and coordinates the official inves-
tigation of complaints related to professional competency, including
the use of the Dental Review Panel in the official investigation.

§107.102.  Complaints.

(a) Complaints shall be submitted on the official complaint
form.

(b) Complaints shall contain the following information:

(1) the name and contact information of the complainant;

(2) the name of the person or entity against whom the com-
plaint is filed;

(3) the time and place of the alleged violation of the Act or
board rules; and

(4) if applicable, the name and birthdate of the patient who
was treated.
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(c) Jurisdictional complaints that are received by the board and
do not comply with subsections (a) and (b) of this section may be closed

(1) The history of the respondent collected and maintained
by the agency;

as "Jurisdictional-Not Filed" during the preliminary investigation. The
Director of Investigations or Dental Director may initiate an internal
complaint based on the allegations made in such a complaint if the
allegations made in the complaint, if true, would constitute a clear,
imminent, or continuing threat to a person's physical health or well-

(2) The history of the respondent maintained by the Na-
tional Practitioner's Data Bank;

(3) Whether the respondent is a participant in the state
Medicaid program and whether the allegations made in the complaint

being. These complaints name the State of Texas as the complainant.

involve services provided under the state Medicaid program, for

§107.103.  Preliminary Investigation of a Complaint.

(a) Each complaint received by the agency undergoes a pre-
liminary investigation. The preliminary investigation determines the

following:

(1) whether the board has jurisdiction over the subject of
the complaint;

(2) whether the continued practice by a licensee/registrant
or the continued performance by a licensee/registrant of a procedure
for which the person holds a license or registration would constitute a
clear, imminent, or continuing threat to a person's physical health or
well-being; and

(3) whether there is probable cause to justify commence-
ment of an official investigation.

(b) Determination of jurisdiction. A complaint is jurisdic-
tional if it alleges conduct, that if true, would constitute a violation of
the Act or board rules. A complaint is not jurisdictional if the com-
plaint is received by the agency after the fourth anniversary of the date
the act that is the basis of the complaint occurred; or the complainant
discovered, or in the exercise of reasonable diligence should have
discovered, the occurrence of the act that is the basis of the complaint.
A complaint that is closed in the preliminary investigation because
the board has no jurisdiction over the complaint is a "Dismissed-Non

reporting purposes pursuant to §254.012 of the Act; and

(4) medical and dental records, as needed.

(h) At the conclusion of the preliminary investigation of a ju-
risdictional complaint, board staff shall determine whether commence
an official investigation of the complaint. A jurisdictional complaint
that is closed during the preliminary investigation without proceeding
to an official investigation is considered "Jurisdictional-Not Filed." A
complaint that proceeds to an official investigation is considered a "Ju-
risdictional-Filed" complaint.

(1) Ifboard staff fails to complete the preliminary investigation
within 60 days of receiving the complaint, the board's official investi-
gation of the complaint commences on the 60th day, and the complaint
is considered a "Jurisdictional-Filed" complaint.

$§107.104.  Official Investigation of a Complaint.

(a) Once an official investigation commences, board staff shall
notify the complainant and respondent of the filing of the complaint
and the commencing of the official investigation. The complainant and
the respondent shall receive notice of the complaint's status, at least
quarterly, until final disposition of the complaint, unless such notice
would jeopardize an investigation.

(b) The official investigation of a complaint may include re-
ferral to a panel of experts for review.

Jurisdictional" complaint.

(c) Ifthe board has jurisdiction over the complaint, board staff

(c) As of September 1, 2016, board staff shall classify each
filed complaint into one or more of the following allegation categories:

shall complete the preliminary investigation of the complaint not later
than the 60th day after the date the agency received the complaint. If
the complaint alleges a violation of the standard of care, board staff
conducting the preliminary investigation of the complaint shall be or
shall consult with a licensed dentist or dental hygienist.

(d) In the preliminary investigation, board staff shall deter-
mine whether the continued practice by a licensee/registrant or the con-

(1) Standard of Care: failure to treat a patient according to
the standard of care in the practice of dentistry or dental hygiene.

(2) Sanitation: failure to maintain the dental office in a san-
itary condition.

(3) Dishonorable Conduct: unprofessional or dishonor-
able, including conduct identified in §108.9 of this title (related to

tinued performance by a licensee/registrant of a procedure for which

Dishonorable Conduct).

the person holds a license or registration would constitute a clear, im-
minent or continuing threat to a person's physical health or well-being.
If such determination is made, board staff may refer such complaint to
the suspension panel of the board for a temporary suspension pursuant

to §263.004 of Act.

(e) In the preliminary investigation, board staff may make
reasonable efforts to contact the complainant concerning the com-
plaint. Any additional information received from the complainant will
be added to the information maintained on the complaint.

() In the preliminary investigation, the respondent may be
given the opportunity to respond to the allegations. If the respondent is
given this opportunity, the response must be received within the time
prescribed by board staff. Any additional information received from
the respondent will be added to the information maintained on the com-

(4) Administrative: failure to comply with administrative
requirements of the Act or board rules.

(5) Business Promotion: failure to comply with the re-
quirements of the Act or board rules relating to advertising and referral
schemes.

(6) Practicing Dentistry without a License.

(7)  Non-compliance: failure to comply or timely comply
with an Order or Remedial Plan issued by the board.

(d) Board staff shall assign each filed complaint a priority clas-
sification, as follows:

(1) Priority 1 includes allegations of dental treatment caus-
ing serious patient harm, impairment, serious criminal activity, inap-

plaint.

(g) Inthe preliminary investigation of each jurisdictional com-
plaint, the following minimum additional evidence will be gathered by
the Investigations division:

propriate contact with a patient, and other allegations determined by
the Director of Investigations to require an expedited investigation or
consideration of temporary suspension pursuant to §263.004 of the Act.

(2) Priority 2 record-keeping violations, administrative vi-
olations, allegations of practicing dentistry without a license that do
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not allege serious patient harm, and other allegations that do not allege
serious patient harm.

(3) A complaint's priority classification may be changed
following approval of the Director of Investigation or the Dental Di-
rector.

§107.105.  Collection of Information and Records.

(a) Dental Records. Upon request by board staff, a li-
censee/registrant shall provide copies of dental records or original
records. Board staff may require licensees/registrants to submit
records immediately if required by the urgency of the situation or the
possibility that the records may be lost, damaged, or destroyed.

(b) Response to Board Requests. In addition to the require-
ments of responding or reporting to the board under this section, a li-
censee/registrant shall respond in writing to all written board requests
for information within ten days of receipt of such request.

(c) Business Records Affidavits. Dental records must be pro-
vided under a business records affidavit or as otherwise required by
board staff.

(d) Failure to Comply. Failure to comply with board staff's re-
quest for records or information may be grounds for the issuance of
an administrative penalty citation pursuant to §254.0115 of the Act.
Failure to comply with board staff's request for records or information
may be unprofessional and dishonorable conduct that is subject to dis-
ciplinary action by the board pursuant to §263.002 of the Act.

$107.106.  Confidentiality of Investigations.

(a) Investigation files and other records are confidential, ex-
cept board staff shall inform the license holder of the specific allega-
tions against the license holder.

(b) No employee, agent, or member of the board may disclose
confidential information except in the following circumstances:

(1) to another local, state or federal regulatory agency;

(2) tolocal, state or federal law enforcement agencies;

(3) to other persons if required during the course of the in-

(1) License name and former last name;

(2) License number;

(3) License status;

(4) License issue date;

(5) License expiration date;

(6) Primary address;

(7) Information related to issuance of nitrous and seda-
tion/anesthesia permits;

(8) Area of practice reported by licensee/registrant;

(9) Dental school and year of graduation; and
(10)  Year of birth.

Use of Dental Review Panel.

§107.107.

(a) If the preliminary investigation finds that there is probable
cause to indicate that an act by a licensee/registrant fell below the min-
imum standard of care, the relevant information and records collected
by board staff shall be reviewed by a panel of experts during the official
investigation. Each panel of experts shall include an initial and second
reviewer and, if necessary, a third reviewer. The panel of experts for
an investigation shall be selected from members of the Dental Review
Panel.

(b) Composition and Duties. The Dental Review Panel shall
be composed of dentists and dental hygienists appointed by the board to
assist with complaints and investigations relating to professional com-
petency by acting as expert dentist and dental hygienist reviewers.

(¢) Qualifications. To be eligible to serve on the Dental Re-
view Panel, a dentist or dental hygienist must meet the following cri-
teria:

(1) licensed in Texas to practice dentistry or dental hy-

giene;

(2) no history of disciplinary action by the board in the ten
years prior to application;

vestigation;
(4) to other entities as required by law; and

(5) a person who has provided a statement may receive a

(3) acceptable malpractice complaint history;

(4) inactive practice currently and at the time of the alleged
violation, or supervising clinical care in an academic setting;

copy of the statement.

(c) A final disciplinary action of the board is not excepted from

(5) demonstrated knowledge of accepted standards of den-
tal care for the diagnosis, care and treatment related to the alleged vio-

public disclosure, including:

(1) the revocation or suspension of a license/registration;

(2) the placement on probation with conditions of a li-
cense/registration that has been suspended;

(3) the reprimand of a licensee/registrant;

(4) the issuance of a warning order to a licensee/registrant;

and

(5) afinal cease and desist order issued to a non-licensee.

(d) A final non-disciplinary public action of the board is not
excepted from public disclosure, including:

(1) aremedial plan; and

(2) an administrative penalty citation.

(e) Files and other records collected during the investigation of
alicense application are confidential, except board staff shall maintain a

lation; and

(6) demonstrated training or experience to offer an expert
opinion regarding accepted standards of dental care.

(d) Term; Resignation; Removal.

(1) An expert reviewer shall serve on the Dental Review
Panel until resignation or removal from the Dental Review Panel.

(2) An expert reviewer may resign from the Dental Review
Panel at any time.
(3) An expert reviewer may be removed from the Dental

Review Panel for good cause at any time on order of the Executive
Director. Good cause for removal includes:

(A) failure to maintain the eligibility requirements set
forth in subsection (c) of this section;

(B) failure to inform the board of potential or apparent
conflicts of interest;

public profile of each licensee that contains the following information:
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(C) repeated failure to timely review complaints or

final written report on the matter. If the second reviewer does not agree

timely submit reports to the board;

(D) repeated failure to prepare the reports in the pre-
scribed format; and

(E) direct contact with the complainant or the respon-

dent.

(e) The presiding officer or board secretary may make an in-

with the conclusions of the initial reviewer, the second reviewer shall
issue a secondary written report of his determination.

(c) Ifthe initial and second reviewer do not agree on the deter-
mination, a third reviewer will be necessary. The third reviewer shall
review the preliminary and secondary report and all the relevant infor-
mation and records collected by the agency and determine whether the
respondent has violated the standard of care applicable to the circum-

terim appointment of an expert reviewer to serve the board until the

stances and issue a final written report of that determination. The final

reviewer can be considered for appointment by the board at the next

written report shall be issued by the third reviewer or the reviewer with

board meeting.
$107.108.  Assignment of Dental Review Panel Members.

(a) Reviewers for a particular complaint shall be assigned from
among those Dental Review Panel members who practice in the same
or similar specialty as the licensee/registrant who is the subject of the

filed complaint.

(b) Ifan assigned reviewer has a potential or apparent conflict
of interest that would prevent the reviewer from providing a fair and un-
biased opinion, that reviewer shall not review the case and another re-
viewer shall be assigned from among those Dental Review Panel mem-
bers who practice in the same or similar specialty as the licensee/reg-
istrant who is the subject of the filed complaint.

(1) A potential conflict of interest exists if the selected re-
viewer lives or practices dentistry or dental hygiene in the same ge-
ographical market as the licensee/registrant who is the subject of the

complaint and:
(A) isin direct competition with the licensee/registrant;

(B) knows the licensee/registrant.

(2) An apparent conflict of interest exists if the reviewer:

(A) has a direct financial interest or relationship with
any matter, party, or witness that would give the appearance of a con-
flict of interest;

(B) has a familial relationship within the third degree of
affinity with any party or witness; or

(C) determines that the reviewer has knowledge of in-
formation that has not been provided by board staff and that the re-
viewer cannot set aside that knowledge and fairly and impartially con-
sider the matter based solely on the information provided by board staff.

(c) If no reviewer agrees to review the case who can qualify
under the requirements of subsections (a) and (b) of this section, a re-
viewer who has a potential conflict may review the case, provided the
expert reviewer's report discloses the nature of the potential conflict.

(d) If any assigned reviewer has a potential or apparent con-
flict of interest, the reviewer shall notify board staff of the potential or

apparent conflict.
§107.109. Review by Dental Review Panel Members.

(a) The initial reviewer shall review all the relevant informa-
tion and records collected by the agency and determine whether the

respondent has violated the standard of care applicable to the circum-
stances and issue a preliminary written report of that determination.

(b) The second reviewer shall review the initial reviewer's pre-
liminary report and all the relevant information and records collected
by the agency and determine whether the respondent has violated the
standard of care applicable to the circumstances. Ifthe second reviewer
agrees with the conclusions of the initial reviewer, the second reviewer
shall inform the initial reviewer and the initial reviewer shall issue a

whom the third reviewer concurs.

(d) The written reports shall include the following:

(1) the general qualifications of each reviewer; and

(2) the opinions of each reviewer regarding:

(A) the relevant facts concerning the dental care ren-

dered;
(B) the applicable standard of care;

(C) theapplication of the standard of care to the relevant

facts;

(D) adetermination of whether the standard of care has
been violated; and

(E) the clinical basis for the determinations, including
any reliance on peer-reviewed journals, studies, or reports.

(¢) The reviewers may consult and communicate with each
other in formulating their opinions and reports.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601138

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

SUBCHAPTER C. DISPOSITION OF
COMPLAINTS
22 TAC §§107.200 - 107.202, 107.205

The State Board of Dental Examiners (Board) proposes new
rules §§107.200, 107.201, 107.202, and 107.205. The proposed
new rules provide greater clarification and explanation of the
board's disposition of filed complaints, including the ability to as-
sess administrative penalties to resolve complaints.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rules are in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the amendments to the rule.

Kelly Parker has also determined that for the first five-year period
the proposed rules are in effect, the public benefit anticipated as
a result of administering this section will be to clarify and ex-
plain the board's options to dispose of a filed complaint and the
procedures for assessing administrative penalties. Ms. Parker
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has determined that for the first five-year period the proposed
rules are in effect, costs to persons or small businesses will be
minimal. There is no foreseeable impact on employment in any
regional area where the rules are enforced or administered.

Comments on the proposed new rules may be submitted to
Simone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov no later than 30 days from the date
that the proposed rules are published in the Texas Register.

These new rules are proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules nec-
essary to perform its duties and ensure compliance with state
laws relating to the practice of dentistry to protect the public
health and safety.

No statutes are affected by these proposed new rules.
$107.200.  Disposition of a Filed Complaint.

(a) During the official investigation of a filed complaint, board
staff will determine whether a violation of the Act or board rules has
occurred. If the complaint is related to professional competency, mem-
bers of the Dental Review Panel shall assist with the determination, as
described in Subchapter B of this Chapter.

(b) If the information and evidence gathered and the Dental
Review Panel Report, if applicable, indicate that a violation of the Act
has occurred, board staff shall initiate the appropriate action, including
dismissal with board recommendation, disciplinary action, remedial
plan, or cease and desist order, and obtain final approval of the board
at a public board meeting, if required.

(c) If the information and evidence gathered and the Dental
Review Panel Report, if applicable, is insufficient to support that a vi-
olation of the Act or board rules has occurred, board staff shall dismiss
the complaint and advise the board of such dismissal at a public board

meeting.
(d) Ifacomplaintis dismissed, a letter shall be sent to the com-

plainant informing him or her of the dismissal and explaining the reason
for the dismissal.

(e) If the complaint is dismissed, a letter shall be sent to the
respondent informing him or her of the dismissal. Board staff may also
inform the respondent of any recommendations that may improve his

or her practice.

§107.201.  Procedures for Alternative Informal Assessment of Admin-
istrative Penalty.

(a) Purpose and construction. Section 264.0115 of the Act au-
thorizes the board to assess administrative penalties against persons
licensed or regulated under the Act for violations of the Act that do not
involve the provision of direct patient care. Section 264.0115 of the Act
authorizes the board to establish procedures for the alternative informal
assessment of administrative penalties. Violations that are subject to an
alternative informal assessment of administrative penalty are identified
in §107.202(b) of this title (related to Alternative Informal Assessment
of Administrative Penalty Schedule). The penalty amounts applicable
to violations subject to an alternative informal assessment of adminis-
trative penalty are identified in §107.202(b) of this title (related to Al-
ternative Informal Assessment of Administrative Penalty Schedule).

(b) Administrative Penalty Citation.

(1) If the board identifies a violation that is subject to an
alternative informal assessment of administrative penalty, it may issue
an administrative penalty citation (citation) to the licensee/registrant
who is alleged to have committed the violation.

(2) The citation shall be served in-person or by certified
mail upon the licensee/registrant who is alleged to have committed the
violation.

(3) The citation shall include the following:

(A) aclear statement of the violation, including a cita-
tion to the relevant section of the board's rules and the Act;

(B) the amount of the penalty assessed for each viola-

tion; and

(C) astatement that the cited licensee/registrant may ei-
ther pay the penalty or appeal the penalty in writing.

(4) The licensee/registrant must respond to the citation
within thirty calendar days of in-person service of the citation or within
thirty calendar days of the date the citation is mailed, by certified mail,
to the licensee/registrant.

(c) Response to Administrative Penalty Citation. The li-

censee/registrant may respond to the citation by:

(1) paying the penalty; or

(2) appealing the citation in writing by requesting a hearing
under Chapter 2001 of the Texas Government Code.

(d) The licensee/registrant is entitled to a hearing under Chap-
ter 2001 of the Texas Government Code. If the licensee/registrant
timely submits a written appeal of the penalty, board staff shall set a
hearing at the State Office of Administrative Hearings to be held no
later than 30 days from the date the board receives the written appeal/re-

quest for hearing.
(e) Reports of Administrative Penalty Citations.

(1) A citation shall be a public record.

(2) A citation shall not be considered a restriction or limi-
tation on the license or registration of the licensee/registrant and shall
not be reported to the National Practitioner Data Bank.

(3) The investigative file and other records related to the
citation shall remain confidential, in accordance with §254.006 of the
Act.

(4) A report of the citations issued and payments received,
pursuant to this rule and §264.0115 of the Act shall be made to the
board at each regularly scheduled meeting.

(f) Failure to respond. If a licensee/registrant fails to respond
to a citation by the due date, staff shall set the citation for a hearing
under Chapter 2001 of the Texas Government Code. Board staff may
seek a penalty for failure to respond to the citation in addition to the
penalty in the original citation.

(g) Nothing in this rule shall be construed to prohibit board
staff from seeking disciplinary action or a remedial plan in lieu of an
administrative penalty citation.

(h) A citation may be issued to address some violations iden-
tified in board staff's investigation of a complaint. Nothing in this rule
shall be construed to prohibit board staff from seeking disciplinary ac-
tion or a remedial plan to address remaining violations that were not
resolved by the issuance of a citation.

(1) A citation may be issued to address all violations identified
in board staff's investigation of a complaint. If a complaint is fully
resolved by the issuance and payment of an administrative penalty ci-
tation, the complaint is closed with the disposition "CAP-Closed by
Administrative Penalty."
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§107.202.  Alternative Informal Assessment of Administrative
Penalty Schedule

(a) Pursuant to §264.0115 of the Act, administrative penalties
may be imposed on a licensee or registrant for violation of the Dental

(A) a copy of the certificate of incorporation under the
Texas Non-Profit Corporation Act;

(B) written proof of a determination by the Internal
Revenue Service that the organization is tax exempt under the Internal

Practice Act and/or Board rules and regulations.

(b) Alternative Informal Assessment of Administrative
Penalty, Standard Schedule. The standard penalties outlined below
shall apply to the alternative informal assessment of administrative
penalty, described in §107.201 of this title (relating to Procedures
for Alternative Informal Assessment of Administrative Penalty), and
authorized under §264.0115 of the Act. These penalties are assessed
through the issuance of administrative penalty citations (citations) for
violations that do not involve the provision of direct patient care.

(1) A penalty assessed under this rule is a monetary penalty
that shall not exceed $1,000 for each violation. The total amount of

Revenue Code pursuant to §501(c)(3); and

(C) _either written proof that the organization is:

(i) organized and operated as a migrant, community
or homeless health center under the authority of and in compliance with
42 United States Code §254(b) or (¢), or §256, or a federally qualified
health center under 42 United States Code §1396d(1)(2)(B); or

(ii) written proof that the organization provides ser-
vices at no fee or a reduced fee to underserved populations; or

(iii) _ written proof that the organization will hire den-
tists to staff a clinic that provides services primarily to persons having

penalties assessed against a person pursuant to §264.0115 of the Act
and §107.201 of this title (relating to Procedures for Alternative Infor-
mal Assessment of Administrative Penalty) may not exceed $3,000 in

a calendar year.

(2) The following standard schedule identifies penalty
amounts imposed by citations issued for the violations identified:

(A) Failure to make complaint information available to
consumers--$250.00;

(B) Failure to post names of dentists--$250.00;

(C) Failure to display license or registration--$250.00;

(D) Failure to timely provide records to board--

$500.00;

(E) Failure to provide records to patient within 30 days

AIDS or the human immunodeficiency virus.

(b) For purposes of this rule, the terms "reduced fee" and "un-
derserved populations" have the following meanings:

(1) Reduced fee--A fee that is less than that charged by
other dental service providers in the area for the same service; or fees
that are equal to or less than those provided by Medicaid for a service.

(2) Underserved populations--Individuals whose income,
or individuals from families earning income that is below the federal
poverty guidelines as established by the federal government.

(¢) The Board may refuse to approve and certify or may revoke
an approval or certification if in the Board's determination a health or-
ganization is established, organized, or operated in contravention of or
with the intent to circumvent any of the provisions of the Dental Prac-
tice Act.

of request--$500.00;
(F) Failure to maintain current CPR/ALS/BLS training-

(d) A certified non-profit health organization shall notify the
Board within thirty (30) calendar days of the discontinuation of busi-

-$250.00

(G) Sanitation and infection control--$500.00:

(H) Failure to provide prosthetic identification--
$250.00.

(I)  Failure to respond to administrative penalty citation-
-$250.00.

(J)  Non-compliance or untimely compliance with ju-
risprudence assessment requirement of Remedial Plan or Board Or-
der--$250.00.

(K) Advertising/business

promotion violation--

$250.00;

(L) Practice while license expired; less than 90 days--

$500.00.

(M) Allowing auxiliary personnel to practice with ex-
pired licenser/registration; less than 90 days--$250.00.

§107.205.  Registration of Non-Profit Corporations Authorized To
Hire Dentists.

(a) The State Board of Dental Examiners will approve and cer-
tify any health organization or other organization qualified to contract
with or employ dentists upon submission of an application meeting the
following requirements:

(1) A written request to the Board by the organization's
chief executive officer will suffice as the application;

(2) The following documentation shall be submitted:

ness in the manner described in subsection (a)(2)(C) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601141

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

SUBCHAPTER C. ADMINISTRATIVE
PENALTIES
22 TAC §107.202, §107.300

The State Board of Dental Examiners (Board) proposes the re-
peal of 22 TAC §107.202 concerning disciplinary guidelines and
administrative penalty schedule, and §107.300, concerning reg-
istration of non-profit corporations authorized to hire dentists.

The agency seeks to repeal §107.202 and replace it with a pro-
posed new rule. The proposed new rule seeks to better explain
the board's procedures for issuing administrative penalties. The
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agency seeks to repeal §107.300 and propose it in a new sec-
tion--proposed new rule §107.205.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed repeals are in effect, the repealed
rules will not have foreseeable implications relating to cost or
revenue of state or local government.

Ms. Parker has also determined that for the first five-year pe-
riod the proposed repeals are in effect, eliminating the unclear
rules will help ensure the protection of public health and safety.
Ms. Parker has determined that for the first five-year period the
proposed repeals are in effect, there will be no foreseeable eco-
nomic costs to persons or small businesses previously required
to comply with the rules. There is no foreseeable impact on em-
ployment in any regional area where the repealed rules were
previously enforced or administered.

Comments on the proposed repeals may be submitted to Si-
mone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov, no later than 30 days from the date
that the proposed rules are published in the Texas Register.

The repeals are proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No other statutes, articles, or codes are affected by the proposed
repeal.

§107.202. Disciplinary Guidelines and Administrative Penalty
Schedule.

$107.300. Registration of Non-Profit Corporations Authorized to
Hire Dentists.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601135

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE PROGRAM
22 TAC §107.300

The State Board of Dental Examiners (Board) proposes new rule
§107.300, concerning the compliance program. The proposed
new rule provides more information about the duties and respon-
sibilities of the compliance program.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the new rule.

Kelly Parker has also determined that for the first five-year pe-
riod the proposed rule is in effect, the public benefit anticipated

as a result of administering this section will be to clarify the com-
pliance program's role and responsibilities. Ms. Parker has de-
termined that for the first five-year period the proposed rule is
in effect, costs to persons or small businesses will be minimal.
There is no foreseeable impact on employment in any regional
area where the rule is enforced or administered.

Comments on the proposed new rule may be submitted to
Simone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, fax (612) 463-7452, rulecom-
ments@tsbde.texas.gov no later than 30 days from the date
that the proposed rule is published in the Texas Register.

This new rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed new rule.
$107.300.  Responsibilities of Compliance Division.

(a) The Director of Compliance shall ensure that a compli-
ance monitoring program is established and maintained for those li-
censee/registrants who have received a disciplinary action, remedial
plan, or administrative penalty citation.

(b) The monitoring program shall be maintained by board staff
serving as compliance officers.

(c) Monitoring disciplinary action and remedial plans.

(1) The compliance officer shall provide the licensee/reg-
istrant with initial notification of the requirements imposed by the dis-
ciplinary action or remedial plan. The initial notification shall include
a copy of the disciplinary action or remedial plan and a copy of the
compliance program rules and procedures.

(2) The compliance officer shall make good faith efforts to
assist the licensee/registrants in attaining and maintaining compliance
with the disciplinary action or remedial plan.

(3) The compliance officer shall refer non-compliance with
disciplinary action or remedial plans to the Director of Compliance to
determine whether to initiate an investigation into non-compliance with
the disciplinary action or remedial plan.

(d) Monitoring administrative penalty citations.

(1) The compliance officer shall monitor administrative
penalty citations for the response required by §107.201 of this title
(relating to Procedures for Alternative Informal Assessment of Ad-
ministrative Penalty).

(2) The compliance officer shall refer timely requests for
appeal of administrative penalty citations to the Director of Compliance
to initiate the appeal.

(3) The compliance officer shall refer non-payment of the
administrative penalty citation to the Director of Compliance to deter-
mine whether to initiate an investigation into non-payment of the ad-
ministrative penalty citation.

(e) Applications for modification of a disciplinary action shall
be made in accordance with §107.66 of this title (relating to Application
for Modification of Board Order).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601140

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

CHAPTER 108. PROFESSIONAL CONDUCT
SUBCHAPTER A. PROFESSIONAL
RESPONSIBILITY

22 TAC §108.12

The State Board of Dental Examiners (Board) proposes amend-
ments to §108.12, concerning the dental treatment of sleep dis-
orders. The proposed amendments clarify what a dentist shall
and shall not do in relation to obstructive sleep apnea.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the amendments to the rule.

Ms. Parker has also determined that for the first five-year period
the proposed rule is in effect, the public benefit anticipated as
a result of administering this section will be to clarify the proce-
dures when a Respondent does not appear at a hearing. Ms.
Parker has determined that for the first five-year period the pro-
posed rule is in effect, costs to persons or small businesses will
be minimal. There is no foreseeable impact on employment in
any regional area where the rule is enforced or administered.

Comments on the proposed new rule may be submitted to
Simone Salloum, Assistant General Counsel, 333 Guadalupe,
Suite 3-800, Austin, Texas 78732, Fax (512) 463-7452, rulecom-
ments@tsbde.texas.gov no later than 30 days from the date
that the proposed rule is published in the Texas Register.

These amendments are proposed under Texas Occupations
Code §254.001(a), which gives the Board authority to adopt
rules necessary to perform its duties and ensure compliance
with state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed amendment.

§108.12.  Dental Treatment of Obstructive Sleep Apnea [Steep Disor-
ders].

(a) A dentist shall not independently diagnose obstructive
sleep apnea (OSA). A dentist may fabricate an oral appliance for
treatment of OSA only in collaboration with a licensed physician. A
dentist shall be responsible for monitoring and maintaining the oral
appliance to ensure the patient's dental health, while the physician
should be responsible for monitoring the patient's medical condition.
[A dentist may diagnese; treat; operate; or preseribe for a disease; pain;
injury; defieieney; deformity; or physical condition of the human teeth;
oral cavity, alveolar proeess; gums and jaws; and provide surgical
structures. |

(b) A dentist who treats OSA, as described above, shall com-
plete, during the first year of treating OSA, 12 hours of minimum basic
education in sleep-disordered breathing from an educational venue (a
combination of didactic and clinical education). For each subsequent

year that a dentist treats OSA, the dentist shall complete 3 hours of ed-
ucation in sleep-disordered breathing.

(1) A dentist may screen a dental patient for benign snor-
ing and obstructive s%eep apnea (OSA) by using validated subjective
and objeetive screening tools: Subjective measures may include but
net are limited to Epworth Sleepiness Seale; Stop-Bang Seering Tool;
and Apnea Risk Evaluation System. Objective measures may include
but-are not limited to evaluation of the eropharyngeal areas; areh forms;
measures; aﬂd sleep studie& Sleep studies mus{ be interpreted by a
Texas licensed physiciand]

H2) Any sereening shall be for the sele purpose of identi-
fication of contraindications to dental treatment or identification of be-

nign snoring and OSA in order to refer the patient to a Texas licensed
physician to confirm or rule out OSA; and not be for the purpese of the
dentist diagnesing or ruling out OSA]

f(¢) Dental Treatment.]

HD A dentist may independently diagneose; treat; and mon-
itor any dental comorbidity related to benign snoring or OSA. A den-
deformitics of the soft palate, tongue, and uvula. A dentist should con-
sider referral to a Texas licensed physician to diagnose or rule out OSA
in accordanee with the standard of care]

H2) A dentist may treat and monitor benign snoring; when
1o apneic episodes are reported or discovered; with an oral applianee
only after consideration of referral to a Texas licensed physician in
accordance with the standard of care.|

H3) A dentist may not treat or monitor OSA without col-
laberation with a Texas licensed phystetan-]

H4) An oral applianee shall only be fabricated by a Texas
lieensed dentist or by a Texas registered dental 1ab under a preseription
or work order prepared by a dentist]

) A dentist who treats benign snoring or OSA must provide;
on a yearly basis; adequate follow up of the ortheties; stability and

(c) [€e)] A dentist treating a patient for [benign snering or]
OSA shall comply with the Dental Practice Act and Board Rules, in-
cluding but not limited to provisions related to fair dealing, standard of
care, records, and business promotion.

(d) [€D] A dentist shall maintain records as required by the
Dental Practice Act and Board Rules including, but not limited to
records related to treatment planning, recommendations and options,
informed consent, consultations and recommended referrals, and post
treatment recommendations.

fg) A dentist whe treats or monitors benign snering or OSA;
as deseribed abeve; shall complete; during the first year of treating or
meﬂﬁefmg bemgn snering of OSA; 12 heurs of minimum basie eduea-
tion in breathing from an educational venue (a com-
bination of didaetic and elinical eduecation): For each subsequent year
that a dentist treats or monitors benign snoring or OSA,; the dentist shall
complete 3 hours of education in sleep-diserdered breathing]

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.
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TRD-201601131

Nycia Deal

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢
PART 9. TEXAS MEDICAL BOARD

CHAPTER 160. MEDICAL PHYSICISTS
22 TAC §§160.1 - 160.5, 160.7 - 160.30

The Texas Medical Board (Board) proposes new Chapter 160,
§§160.1 - 160.5 and 160.7 - 160.30, concerning Medical Physi-
cists.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR PROPOSED CHAPTER 160

Following a Sunset review of the Texas Department of Health
Services and the Texas Board of Licensure for Professional Med-
ical Physicists, the Texas legislature transferred the regulation of
the licensing and discipline of the Medical Physicists to the Texas
Medical Board through Senate Bill 202, 84th Legislature, Regu-
lar Session (2015). SB 202 which extensively revised Chapter
602 of the Texas Occupations Code authorized the Texas Medi-
cal Board to draft rules to implement Chapter 602.

The proposed new Chapter 160 is intended to implement the
changes made to the structure of Occupations Code Chapter
602 as well as better align the new proposed Chapter 160 with
the existing rules and procedures of the Texas Medical Board,
the agency charged with the regulation. The majority of the
rules proposed in Chapter 160 are taken from the rules govern-
ing medical physicists in 22 Texas Administrative Code §601.1
et seq. without amendment and have simply been re-numbered
for inclusion in Chapter 160. Once these rules are adopted by
the Texas Medical Board it is expected that DSHS will repeal the
original rules governing Medical Physicists in 22 TAC Chapter
601.

SECTION-BY-SECTION SUMMARY

Section 160.1. Purpose, describes the intended purpose of
Chapter 160 and sets forth its statutory basis.

Section 160.2, Definitions, provides definitions for important
terms and phrases used in Chapter 160. New terms and
phrases defined include: "advisory committee," "armed forces of
the United States," "license”, "military service member," "military
spouse," military veteran," "physician," "submit," and "training
license."

Section 160.3, Meetings, establishes procedural requirements
for meetings of the Medical Physicist Licensure Advisory Com-
mittee.

Section 160.4, Specialty License, describes the requirement that
a person may not practice medical physics without a license in
one of the medical physics specialties listed in this section, and
lists the four types of licensed specialties: (1) Diagnostic Radio-
logical Physic; (2) Medical Health Physics; (3) Medical Nuclear
Physics; (4) Therapeutic Radiological Physics.

New §160.5, Exemptions from License Requirement, sets forth
the exemptions from licensing under the Texas Medical Physics

Practice Act. This section was brought over from the original
rules without change.

Section 160.7, Qualifications for License Requirement, sets forth
requirements for licensing including requirements for: fees, good
character, educational requirements, examination requirements,
and alternative licensing requirements for military service mem-
bers.

Section 160.8, Application Procedures, sets forth application
procedures for applying for a medical physicist license, including
procedures for appealing a determination of ineligibility through
a contested case hearing at the State Office of Administrative
Hearings ("SOAH").

Section 160.9, Licensure Documentation, sets forth specific re-
quirements for the documentation required as part of a licensure
application, including the requirement that all applicants for licen-
sure submit finger prints for the purposes of the Board obtaining
criminal history record information.

Section 160.10, Training License sets for the requirements for
what was formerly referred to in the rules as a temporary license
but is now referred to as a training license.

Section 160.11, Provisional License, sets for the requirements,
procedures and rules regarding provisional licenses.

Section 160.12, License Renewal, sets for the requirement that
medical physicists licensed by the Board by the Board register
biennially and the rules and procedures regarding such regis-
tration and renewal of license. This section sets out rules for
dealing with delinquent and expired registration permits.

Section 160.13, Criminal History Record Information Required
for Renewal, requires that applicants renewing a license to sub-
mit fingerprints so that the Board may order a criminal record
check. This requirement does not apply to individuals submitting
requests for renewal who have submitted fingerprints for the ini-
tial issuance of a license or as part of a prior renewal.

Section 160.14, Relicensure, describes the requirement that
medical physicist's whose licenses have been expired for one
year or longer are required to re-apply comply with the require-
ments for obtaining an original license.

Section 160.15, Licenses and License Holder Duties, sets forth
basic requirements related to a license holders duties in regard
to providing the license on demand and notifying the board of
changes in mailing address and/or employment.

Section 160.16, Continuing Education Requirements, sets forth
the continuing education requirements for medical physicists,
types of acceptable qualifying education, and board procedures
for auditing continuing education compliance of licensed medi-
cal physicists.

Section 160.17, Medical Physicist Scope of Practice, defines
the parameters of the scope of practice for the practice medi-
cal physics and all of the medical physicist specialties.

Section 160.18, Complaints and Complaint Procedure Notifica-
tion, deals with the procedure for filing complaints against medi-
cal physicists and notifying medical physicist of such complaints.

Section 160.19, Subpoenas; Confidentiality of Information, ad-
dresses the subpoena authority of the executive director of the
Board and subpoenas in general. This section also deals with
the confidentiality of information and materials subpoenaed or
compiled by the Board and explicitly exempts such information
from publication under the Texas Public Information Act.
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Section 160.20, Grounds for Denial of Licensure and Disciplinary
Action, sets forth the board's authority to refuse to issue a license
or to discipline a licensee for specified categories of actions.

Section 160.21, Disciplinary Guidelines, applies Chapter 190 of
this title (relating to Disciplinary Guidelines), to the denial of a
license or discipline of a licensed medical physicist. This section
states that in cases of conflict with Chapter 190 of this title, that
provision of Chapter 160 will apply.

Section 160.22, Procedural Rules for Hearings, applies Chapter
187 of Title 22, Part 9 of the Texas Administrative Code to hear-
ings involving medical physicists.

Section 160.23, Disciplinary Process or Discipline of Medical
Physicists, sets forth the actions and sanction types available
to the Board if the Board finds a medical physicist has commit-
ted any of the acts set for the §§160.20, 160.24, and 160.25 of
this chapter.

Section 160.24, Code of Ethics, sets out the detailed code of
ethics and professional conduct to which medical physicists are
bound and subject to discipline for their violation.

Section 160.25, Impaired Medical Physicists, sets out provisions
regarding the Board' ability to require a mental or physical exam-
ination of a medical physicists whom the Board believes may be
impaired. This section also states that Chapter 180 of this title
(relating to Texas Physician Health Program and Rehabilitation
Orders) shall apply to medical physicists.

Section 160.26, Compliance, applies Chapter 189 of this title
(relating to Compliance Program) to medical physicists under
Board disciplinary orders.

Section 160.27, Voluntary Relinquishment or Surrender of a Li-
cense, applies Chapter 189 of Title 22, Part 9 of the Texas Ad-
ministrative Code to voluntary relinquishment or surrender of
medical physicists licenses.

Section 160.28, Administrative Procedure, states that Chapters
2201 and 2002 of the Act and board rules for contested case
hearings to contested case proceedings brought by the Board
and this chapter.

Section 160.29, Criminal Convictions Related to the Profession
of Medical Physics, addresses the Board's ability to suspend,
revoke or disqualify a person from receiving a license based
on certain types of criminal convictions. The rule defines which
types of criminal convictions will be considered to directly relate
to the practice of medical physics and which felonies and misde-
meanors indicate an inability or tendency to be unable to prop-
erly engage in the practice of medical physics. Additionally, the
rule sets out mandatory revocation provisions following a felony
conviction, felony community supervision revocation, revocation
of parole, or revocation of mandatory supervision.

Section 160.30, Constructions, sets out provisions dealing with
the interpretation of this chapter consistent with the statutory pro-
visions of Medical Physicist Act and Medical Practice Act, and
dealing with conflict between this chapter and provisions of the
Act.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

Scott Freshour, General Counsel for the Board, has determined
that for the first five years the proposed rules are in effect, en-
forcing or administering the proposed rules will not have foresee-
able implications relating to costs or revenues of state or local

governments. Mr. Freshour has determined that the effect on
individuals subject to the proposed rules will be the imposition
of fees associated with licensure and registration, including new
fees for fingerprinting and criminal background checks. The ef-
fect on small or micro businesses will be none.

PUBLIC BENEFITS AND COSTS

Scott Freshour, General Counsel for the Board, has determined
that, for each of the first five years the proposed are in effect,
the public benefit expected as a result of enforcing the proposed
rules will be consistency with the new, amended provisions of
the Occupations Code transferring the primary responsibility for
licensing and regulation to the Texas Medical Board and convert-
ing Texas Board of Licensure for Professional Medical Physicists
to an advisory committee to the Texas Medical Board. The rules
will also have the benefit of aligning policies and procedures re-
lated to licensing and regulation of medical physicists with the
Board's current policies and procedures. The rules will addition-
ally benefit the public by insuring the safe practice of properly
trained and qualified medical physicists. Additionally, the rules
will provide an avenue for licensees to obtain treatment through
the Texas Physician Health Program for health conditions that
have the potential of impairing their practice of medical physics.

LOCAL EMPLOYMENT IMPACT STATEMENT

Scott Freshour, General Counsel for the Board, has determined
that a local employment impact statement is not required, be-
cause the proposed rules do not adversely affect a local econ-
omy in a material way for the first five years that the rules will be in
effect and will impose no new requirements on local economies.

Mr. Freshour has also determined that there will be no adverse
economic effect on small businesses or micro-businesses as a
result of the proposed rules. Mr. Freshour has further deter-
mined that there is no anticipated economic cost to persons who
are otherwise required to comply with the new rules. Therefore,
no regulatory flexibility analysis is necessary.

REGULATORY IMPACT ANALYSIS

Scott Freshour, General Counsel for the Board, has determined
that the proposed rules are not subject to Texas Government
Code §2001.0225 because they do not constitute a major envi-
ronmental rule under that section.

TAKINGS IMPACT ASSESSMENT

Scott Freshour, General Counsel for the Board, has determined
that the promulgation and enforcement of proposed rules will
constitute neither a statutory nor a constitutional taking of pri-
vate real property. The proposed rules do not adversely affect
a landowner's rights in private real property, in whole or in part,
temporarily or permanently, because the rules do not impose a
burden nor restrict or limit the owner's right to property. There-
fore, the proposed rules do not constitute a taking under Texas
Government Code Chapter 2007.

SUBMITTAL OF COMMENTS

Comments on the content of this proposal will be accepted for
30 days following publication and may be submitted to Robert
Blech, P.O. Box 2018, Austin, Texas 78768-2018 or e-mailed to
rules.development@tmb.state.tx.us.

STATUTORY AUTHORITY

The new rules are proposed under the authority of Texas Occu-
pations Code Annotated, §602.151(a)(1), which provides author-
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ity for the Board to adopt rules reasonably necessary to properly
perform its duties under this chapter

No other code or statute is affected by the new rules.

§160.1.  Purpose.

(a) These rules are promulgated under the authority of the
Medical Practice Act Title 3, Subtitle B, Texas Occupations Code and
the Medical Physics Practice Act, Texas Occupations Code Annotated
Chapter 602, concerning the licensure and regulation of medical
physicists. The purpose of these rules is to:

(1) protect the health, safety, and welfare of the citizens of
this state from harmful effects of radiation;

(2) protect the public from the practice of medical physi-
cists by incompetent licensees.

(b) This chapter will protect the public from the dangers de-
scribed by subsection (a)(1) and (2) of this section by:

(1) establishing minimum standards of education, training,
and competency for persons engaged in the practice of medical physics;
and

(2) ensuring that the privilege of practicing in the field of
medical physics is entrusted only to those persons licensed under the
Act.

§160.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--Title 3, Subtitle K, Texas Occupations Code An-

(12) Medical health physics--The branch of medical
physics that deals with the safe use of x-rays, gamma rays, particle
beams, radionuclides, and radiation from sealed radionuclide sources
for both diagnostic and therapeutic purposes in humans and the use
of equipment required to perform appropriate radiation tests and
measurements.

(13) Medical nuclear physics--The branch of medical
physics that deals with the therapeutic and diagnostic application of
radionuclides, except those used in sealed sources for therapeutic
purposes, but including therapy with radiolabeled microspheres and
with the use of equipment associated with the production and use of
radionuclides.

(14) Military service member--A person who is on active

duty.

(15) Military spouse--A person who is married to a military
service member.

(16) Military veteran--A person who served on active duty
and who was discharged or released from active duty.

(17) Physician--A person licensed to practice medicine by
the Texas Medical Board under Texas Occupations Code, Chapter 152,
or if out-of-state a person who holds a valid license to practice medicine
in that state or territory.

(18) Practice of medical radiological physics--The use of
principles and accepted protocols of physics to assure the correct qual-
ity, quantity, and utilization of radiation during the performance of a
radiological procedure prescribed by a practitioner that will protect the
patient and others from harmful radiation. The term includes radiation

notated Chapter 602.

(2) Active duty--A person who is currently serving as full-
time military service member in the armed forces of the United States
or active duty military service as a member of the Texas military forces,
as defined by §437.001, Government Code, or similar military service
of another state.

(3) Address of record--The mailing address of each li-
censee or applicant as provided to the agency pursuant to the Act.

(4) Advisory committee--The Medical Physicist Licensure
Advisory Committee, an informal advisory committee to the board
whose purpose is to advise the board regarding rules and the licensure,
enforcement, and discipline of medical physicists.

(5) APA--Administrative Procedure Act, Texas Govern-
ment Code, Chapter 1601 as amended.

(6) Applicant--A person seeking a medical physicist
license from the board.
(7) Armed forces of the United States--Army, Navy, Air

Force, Coast Guard, or Marine Corps of the United States or a reserve
unit of one of those branches of the armed forces.

(8) Board--The Texas Medical Board.

(9) Diagnostic radiological physics--The branch of medi-

beam calibration and characterization, quality assurance, instrument
specification, acceptance testing, shielding design, protection analysis
on radiation-emitting equipment and radiopharmaceuticals, and con-
sultation with a physician to assure accurate radiation dosage to a spe-
cific patient.

(19) Practitioner--A doctor of medicine, osteopathy, podi-
atry, dentistry, or chiropractic who is licensed in this state and who
prescribes radiologic procedures for other persons.

(20)  Provisional license--An authorization to practice med-
ical physics for a period not to exceed 180 days for individuals currently
licensed or certified in another jurisdiction.

(21) Quality assurance--An all encompassing term that
includes data recording, patient management, outcome analysis and
equipment performance monitoring.

(22) Quality control--A subset of quality assurance that
concerns monitoring the performance of imaging, treatment and
associated radiological equipment.

(23) Radiation--lonizing and/or nonionizing radiation
above background levels used to perform a diagnostic or therapeutic
medical or dental radiological procedure.

(24) Radiological physics--The branch of medical physics
that includes diagnostic radiological physics, therapeutic radiological

cal physics that deals with the diagnostic application of x-rays, gamma

physics, medical nuclear physics, and medical health physics.

rays from sealed sources, ultrasound radiation, or radiofrequency radi-
ation and the use of equipment associated with the production and use
of that radiation.

(10) License--A certificate issued by the Board that autho-

(25) Radiological procedure--A test, measurement, calcu-
lation, or radiation exposure used in the diagnosis or treatment of dis-
ease or other medical or dental conditions in humans that includes ther-
apeutic radiation, diagnostic radiation, nuclear magnetic resonance, or

rizes the holder to engage in the practice of medical physics.

(11) Licensed medical physicist--A person who holds a li-
cense issued under the Act.

nuclear medicine procedures.

(A) The activities and services which fall within the
definitions in the Act of the practice of medical radiological physics,
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diagnostic radiological physics, therapeutic radiological physics, med-
ical nuclear physics, or medical health physics are not radiological pro-

(e) A majority of advisory committee members constitutes a
quorum for all purposes, except when advisory committee members

cedures.

(B) The activities and services which fall within the
Texas Regulations for Control of Radiation, as defined in 25 TAC
§289.201(b) (relating to General Provisions for Radioactive Mate-

are participating in a proceeding of the board as described by Texas
Occupations Code §602.151(b).

() Advisory committee meetings shall, to the extent possible,
be conducted pursuant to the provisions of Robert's Rules of Order

rial) and §289.231(c) (relating to General Provisions and Standards

Newly Revised unless, by rule, the board adopts a different procedure.

for Protection Against Machine-Produced Radiation), concerning
radiographic entrance exposure rates; entrance exposure rates for
fluoroscopy; dose measurements of the radiation output of computed
tomography (CT) x-ray systems; equipment performance evaluations;

(g) All issues requiring a vote of the committee shall be de-
cided by a simple majority of the members present.

§160.4.  Specialty License.

surveys, calibrations, and spot checks for therapeutic radiation systems
operating above 150 kVp up to 1MeV, and surveys, calibrations, and
spot checks for therapeutic radiation systems operating at energies of
1MeV and above, are not radiological procedures.

(26) Submit--The term used to indicate that a completed
item has been actually received and date-stamped by the board along
with all required documentation and fees, if any.

(27)  Supervision--To oversee the work of a medical physi-
cist holding a training license in the performance of those duties de-
fined as the practice of medical physics. For the purpose of fulfill-
ing the work experience and examination requirement, the supervisor
shall be responsible for the training licensee's work during this period.
The supervisor assumes the responsibility, and must have the authority,
to observe and correct the actions of the individual being supervised.
There are three levels of supervision as described in subparagraphs (A)

(a) A person may not practice medical physics without a li-
cense in one of the medical physics specialties listed in subsection
(b)(1) - (4) of this section.

(b) A medical physicist may not practice the following spe-
cialties unless a person hold a license for that specialty:

(1) Diagnostic Radiological Physics;
(2) Medical Health Physics,
(3) Medical Nuclear Physics;

(4) Therapeutic Radiological Physics.

$160.5.  Exemptions from License Requirement.

(a) This section sets out persons who are exempt from the
Texas Medical Physics Practice Act (Act) and persons who must be

- (C) of this paragraph.

(A) General Supervision--The training licensee works
under the overall control and direction of the supervisor, but the super-

licensed under the Act.

(b) Except as specifically exempted by subsection (c) of this
section, the provisions of the Act and this chapter apply to any person

visor's presence is not required during the performance of the work.

who engages in the practice of medical physics.

(B) Direct Supervision--The supervisor is present in the
building or institution and immediately available to furnish assistance
and direction throughout the work. The supervisor need not be in the
room where the work is being performed.

(C) Personal Supervision--The supervisor is physically
present in the room where the training licensee is working.

(28) Training License--A certificate authorizing an individ-
ual to practice medical physics under the supervision of a licensed med-

ical physicist.

(29) Therapeutic radiological physics--The branch of
medical physics that deals with the therapeutic application of x-rays,
gamma rays, particle beams, or radiations from radionuclide sources
and the use of equipment associated with the production and use of
that radiation.

(30) Upper division semester hour credits--Third-level or
above (junior, senior or graduate) course work completed from a re-
gionally accredited college or university.

§160.3.  Meetings.

(a) The advisory committee shall meet as requested by the
board to carry out the mandates of the Act.

(b) A meeting may be held by telephone conference call.

(c) Special meetings may be called by the president of the
board, upon written request by the presiding officer of the committee
signed by at least three members of the committee.

(d) Except as otherwise provided by this subchapter, the advi-
sory committee is subject to Chapters 551, 552, and 1601 of the Texas
Government Code.

(c) The Act and this chapter do not apply to:

(1) practitioners in the performance of radiological proce-

dures;

(2) aperson practicing under the Medical Radiologic Tech-
nologist Certification Act (Texas Occupations Code, Chapter 601);

(3) persons who perform radiological procedures under a
practitioner's instruction or supervision;

(4) persons performing beam calibration and characteriza-
tion, quality assurance, instrument specification, acceptance testing,
shielding design, or protection analysis on radiation-emitting equip-
ment or radiopharmaceuticals for procedures not involved with the di-
agnosis or treatment of disease or other medical or dental conditions in
humans; or

(5) a person employed by a federal or state regulatory
agency who is performing duties within the scope of his or her

employment.

(d) Activities that do not fall within the definition of medical
physics are not governed by the Act or this chapter.

§160.7.  Qualifications for Licensure.

(a) General. Except as otherwise provided, an individual ap-
plying for licensure must:

(1) submit completed application on forms approved by the

board;

(2) pay the appropriate application fee;

(3) certify that the applicant is mentally and physically able
to function as a medical physicist; and
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(4) be of good moral character.

(b) Eligibility. To be eligible for a license, a person must:

(1) have an earned master's or doctoral degree:

(A) from a program of study in medical physics that is

(A) the American Board of Radiology or its successor
organization in therapeutic radiological physics, radiological physics
or therapeutic medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in radiation oncology physics; or

accredited by the Commission on Accreditation of Medical Physics
Education Programs (CAMPEP);

(B) from a regionally accredited college or university

(C) the Canadian College of Physicists in Medicine or
its successor organization in general medical physics or radiation on-
cology physics;

in physics, medical physics, biophysics, radiological physics, medical
health physics or equivalent courses; or

(C) from a regionally accredited college or university:

(i) in physical science (including chemistry), ap-

(2) for the medical nuclear physics specialty, the examina-
tion offered by:

(A) the American Board of Radiology or its successor
organization in medical nuclear physics radiological physics or nuclear

plied mathematics or engineering; and

(ii) have twenty semester hours (30 quarter hours) of
upper division semester hour credit or graduate level physics courses,

medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in nuclear medicine physics;

if offered:
(1) by the faculty of a Department of Physics and

(C) the American Board of Science in Nuclear
Medicine or its successor organization in physics and instrumentation

would be acceptable in meeting undergraduate or graduate degree re-

or in molecular imaging science; or

quirements in physics of the offering department; or

(1I) by the faculty of a program accredited in

(D) the Canadian College of Physicists in Medicine
or its successor organization in general medical physics or nuclear

medical physics by the CAMPEP; or

(III) by the faculty of another science department
and acceptable to the board.

(2) have demonstrated, to the board's satisfaction, the com-
pletion of at least two years of full-time work experience in the medical

medicine physics;

(3) for the diagnostic radiological physics specialty, the ex-
amination offered by:

(A) the American Board of Radiology or its successor
organization in diagnostic radiological physics, radiological physics or

physics specialty for which the application is made.

(3) have work experience in more than one specialty to in-
clude six additional months of full-time equivalent work experience in

diagnostic medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in diagnostic imaging physics or diagnostic radiol-

each additional medical physics specialty for which the application is

ogy physics; or

made.

(¢) Work experience. Full-time work experience shall be at

(C) the Canadian College of Physicists in Medicine or
its successor organization in general medical physics; or

least 32 hours per week in the specialty area. Part-time work experience
may be aggregated in order to meet the minimum of 32 work hours per
week. All work experience must have been completed in the five years
preceding the date of application for licensure as a medical physicist, or
training license in the medical physics specialty for which application

(4) for the medical health physics specialty, the examina-
tion offered by:

(A) the American Board of Radiology or its successor
organization in radiological physics;

is made.

(d) International academic credit. Degrees and course work

(B) the American Board of Health Physics or its suc-
cessor organization in health physic or comprehensive health physics;

received at international universities shall be acceptable only if such
course work could be counted as transfer credit by regionally accred-
ited universities. An applicant having an international degree(s) must
furnish at the applicant's own expense a Foreign Educational Creden-
tials Evaluation from the Office of International Education Services of

(C) the American Board of Medical Physics or its suc-
cessor organization in medical health physics;

(D) the American Board of Science in Nuclear
Medicine or its successor organization in radiation protection; or

the American Association of Collegiate Registrars and Admissions Of-
ficers (AACRAO) or an International Credential Evaluation from the
Foreign Credential Service of America (FCSA), or another similar en-
tity as approved by the board. The degree evaluation must be sent di-
rectly to the board by the evaluation service. An applicant must submit

(E) the Canadian College of Physicists in Medicine or
its successor organization in general medical physics.

(f) Jurisprudence Examination. Applicants for licensure must
pass a jurisprudence examination ("JP exam"), which shall be con-

with the application complete certified copies of academic transcripts

ducted on the licensing requirements and other laws, rules, or regu-

showing proof of the degree(s) awarded (masters or doctorate) and the

lations applicable to the medical physicist profession in this state. The

date it was awarded. Documents written in languages other than Eng-

jurisprudence examination shall be developed and administered as fol-

lish shall be accompanied by a certified English translation.

(e) Approved specialty examination. An applicant under this
section must successfully complete one of the following examinations

lows:

(1) Questions for the JP Exam may be prepared by board
staff with input from the Advisory Committee and board, or contracted

in each specialty for which application is submitted:

(1) for the therapeutic radiological physics specialty, the
examination offered by:

out to a third party vendor. Board staff shall make arrangements for a
facility by which applicants can take the examination;
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(2) Applicants must pass the JP exam with a score of 75
or better within three attempts, unless the Board allows an additional

(1) For applications filed on or after March 1, 2014, the
Board shall credit, with respect to an applicant who is a military service

attempt based upon a showing of good cause. An applicant who is

member or military veteran as defined in §160.2 of this title (relating

unable to pass the JP exam within three attempts must appear before

to Definitions), verified military service, training, or education toward

the licensure committee of the board to address the applicant's inability

the licensing requirements, other than an examination requirement, for

to pass the examination and to re-evaluate the applicant's eligibility for

a license issued by the Board.

licensure. It is at the discretion of the licensure committee to allow an
applicant additional attempts to take the JP exam;

(3) An examinee shall not be permitted to bring books,
compends, notes, journals, calculators or other help into the ex-
amination room, nor be allowed to communicate by word or sign
with another examinee while the examination is in progress without

(2) This section does not apply to an applicant who:

(A) has had a medical physicist license suspended or
revoked by another state or a Canadian province;

(B) holds a medical physicist license issued by another
state or a Canadian province that is subject to a restriction, disciplinary

permission of the presiding examiner, nor be allowed to leave the ex-

order, or probationary order; or

amination room except when so permitted by the presiding examiner;

(4) Irregularities during an examination such as giving or
obtaining unauthorized information or aid as evidenced by observation
or subsequent statistical analysis of answer sheets, shall be sufficient
cause to terminate an applicant's participation in an examination, in-
validate the applicant's examination results, or take other appropriate
action;

(5) A person who has passed the JP Exam shall not be re-
quired to retake the Exam for another or similar license, except as a
specific requirement of the board.

(g) Alternative License Procedures for Military Service Mem-
bers, Military Veterans, and Military Spouses.

(1) Anapplicant who is a military service member, military
veteran, or military spouse may be eligible for alternative demonstra-
tions of competency for certain licensure requirements. Unless specif-
ically allowed in this subsection, an applicant must meet the require-
ments for licensure as specified in this chapter.

(2) To be eligible, an applicant must be a military service
member, military veteran, or military spouse and meet one of the fol-
lowing requirements:

(A) holds an active unrestricted medical physicist li-
cense issued by another state that has licensing requirements that are
substantially equivalent to the requirements for a Texas medical physi-
cist license; or

(B) within the five years preceding the application date
held a medical physicist license in this state.

(3) The executive director may waive any prerequisite to
obtaining a license for an applicant described by this subsection after
reviewing the applicant's credentials.

(4) Applications for licensure from applicants qualifying
under this section shall be expedited by the board's licensure division.
Such applicants shall be notified, in writing or by electronic means, as
soon as practicable, of the requirements and process for renewal of the
license.

(5) Alternative Demonstrations of Competency Allowed.
Applicants qualifying under this section, notwithstanding:

(A) the one year expiration in §160.8(a)(2) of this ti-
tle (relating to Application Procedures), are allowed an additional six
months to complete the application prior to it becoming inactive; and

(B) the 20 day deadline in §160.8(a)(6) of this title, may
be considered for permanent licensure up to five days prior to the board
meeting.

(h) Applicants with Military Experience.

(C) has an unacceptable criminal history.

$160.8.  Application Procedures.
(a) Except as otherwise provided, an applicant for licensure:

(1) whose documentation indicates any name other than the
name under which the applicant has applied must furnish proof of the

name change;

(2) whose applications have been filed with the board in
excess of one year will be considered expired. Any fee previously sub-
mitted with that application shall be forfeited unless otherwise provided
by Chapter 175 of this title (relating to Fees and Penalties). Any further
request for licensure will require submission of a new application and
inclusion of the current licensure fee. An extension to an application
may be granted under certain circumstances, including:

(A) delay by board staff in processing an application
due to an administrative error;

(B) application requires licensure committee review af-
ter completion of all other processing and will expire prior to the next

scheduled meeting;

(C) licensure committee requires an applicant to meet
specific additional requirements for licensure and the application will
expire prior to deadline established by the licensure committee;

(D) applicant is delayed due to unanticipated military
assignments, medical reasons, or catastrophic events;

(3) who in any way falsifies the application may be re-
quired to appear before the board. It will be at the discretion of the
board whether or not the applicant will be issued a license;

(4) on whom adverse information is received by the board
may be required to appear before the board. It will be at the discretion
of the board whether or not the applicant will be issued a license;

(5) shall be required to comply with the board's rules and
regulations which are in effect at the time the completed application
form and fee are received by the board;

(6) must have the application for licensure complete in ev-
ery detail at least 20 days prior to the board meeting at which the appli-
cant is considered for licensure. An applicant may qualify for a training
license prior to being considered by the board for licensure, as required
by §160.10 of this title (relating to Training Licensure); and

(7) must complete an oath swearing that the applicant has
submitted an accurate and complete application.

(b) The executive director or a designee of the executive direc-
tor shall review each application for licensure and shall recommend to
the board all applicants eligible for licensure. The executive director,
a designee of the executive director, or board staff, may consult with
a member(s) of the advisory committee as part of such application re-
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view. The executive director also shall report to the board the names of
all applicants determined to be ineligible for licensure, together with

(5) Birth Certificate/Proof of Age. Each applicant for li-
censure must provide a copy of a birth certificate and translation, if

the reasons for each recommendation. An applicant deemed ineligi-

necessary, to prove that the applicant is at least 21 years of age. In

ble for licensure by the executive director may request review of such

instances where a birth certificate is not available the applicant must

recommendation by the board's licensure committee within 20 days of

provide copies of a passport or other suitable alternate documentation.

receipt of such notice, and the executive director may refer any ap-
plication to the licensure committee for a recommendation concerning

eligibility.

(1) Ifthe licensure committee finds the applicant ineligible

(6) Name change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present copies of marriage licenses, divorce decrees,
or court orders stating the name change. In cases where the applicant's

for licensure, such recommendation, together with the reasons, shall

name has been changed by naturalization, the applicant should send

be submitted to the board unless the applicant requests a hearing not

the original naturalization certificate by certified mail to the board of-

later than the 20th day after the date the applicant receives notice of

fice for inspection.

the determination.

(2) The hearing shall be before an administrative law judge

(7) Examination verification. Each applicant for licensure
must have the appropriate testing service(s) or testing boards, that ad-

of the State Office of Administrative Hearings and shall comply with

ministered the medical physicist specialty examination(s) required un-

the Administrative Procedure Act and its subsequent amendments and

der this chapter, submit verification of the applicant's passage of the

the rules of the State Office of Administrative Hearings and the board.

examination directly to the board.

The board shall, after receiving the administrative law judge's proposed
findings of fact and conclusions of law, determine the eligibility of the
applicant for licensure.

(3) A medical physicist whose application for licensure is
denied by the board shall receive a written statement containing the
reasons for the board's action. All reports received or gathered by the
board on each applicant are confidential and are not subject to disclo-
sure under the Public Information Act, Texas Government Code, Chap-
ter 552. The board may disclose such reports to appropriate licensing
authorities in other states.

$160.9.  Licensure Documentation.

(a) Original documents may include, but are not limited to,
those listed in subsections (b) and (c) of this section.

(b) Documentation required of all applicants for licensure.

(1) evidence of relevant work experience, including a de-

(8) Training license affidavit. Each applicant must submit
a completed form, furnished by the board, titled "Training license Af-
fidavit" prior to the issuance of a training license.

(9) License verifications. Each applicant for licensure who
is licensed, registered, or certified in another state must submit a copy
of the license, registration or certificate issued by the relevant state
board.

(10) Criminal History record information.

(A) Each applicant for a license must submit a complete
and legible set of fingerprints, on a form prescribed by the Board, to
medical board or to the Department of Public Safety for the purpose of
obtaining criminal history record information from the Department of
Public Safety and the Federal Bureau of Investigation.

(B) the Board shall conduct a criminal history check of
each applicant for a license using information:

scription of the applicant's responsibilities and of the duties that were
performed;

(2) Transcripts of courses taken and grades obtained from
a college or university granting the applicant's degree and if required
under these rules, a certificate of completion of training to demonstrate
compliance with educational requirements of this chapter. If a college
or university does not issue an official transcript, the board may accept
another form of official documentation or sworn evidence of the degree

(i) provided by the applicant for license under this

subsection;

(i) made available to the Board by the Department
of Public Safety, the Federal Bureau of Investigation, and any other
criminal justice agency under Chapter 411, Government Code.

(11) National Practitioner Data Bank/Health Integrity and
Protection Data Bank (NPDB-HIPDB). Each applicant must contact

or successful completion of courses.

(3) a statement of the medical physics specialty for which
the application is submitted,

(4) three current professional references as follows:

(A) two medical physicists. If the applicant is apply-
ing for one specialty, both physicists must be practicing in that spe-
cialty area. If the applicant is applying for two or more specialties, one
physicist must be practicing in one of those specialties and the other
physicist must be practicing in another one of the specialties for which
the applicant is making application;

(B) one licensed physician practicing in at least one of
the specialties for which the applicant is making application; however,
if the applicant is applying for a license in the specialty area of medical

the NPDB-HIPDB and have a report of action submitted directly to the
board on the applicant's behalf.

(c) Applicants may be required to submit other documentation,
which may include the following:

(1) Translations. Any document that is in a language other
than the English language will need to have a certified translation pre-
pared and a copy of the translation submitted with the translated doc-
ument.

(A) An official translation from the school or appropri-
ate agency attached to the foreign language transcript or other docu-

ment is acceptable.

(B) If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be

health physics, the physician may be practicing in diagnostic radiology,

translated and returned to the board.

radiation oncology, or nuclear medicine;

(C) if applying for a training license, post-secondary

(C) Documents must be translated by a translation
agency who is a member of the American Translation Association or

academic references may be substituted.

a United States college or university official.

PROPOSED RULES March 18, 2016 41 TexReg 2073



(D) The translation must be on the translator's letter-
head, and the translator must verify that it is a "true word for word

(1) provides satisfactory evidence to the board that the re-
newal applicant has applied for or has been scheduled for examinations

translation" to the best of his/her knowledge, and that he/she is fluent

in the same specialty area for which renewal is requested. (The exam-

in the language translated, and is qualified to translate the document.

ination must occur during the period in which the renewal would be

(E) The translation must be signed in the presence of a
notary public and then notarized. The translator's name must be printed
below his/her signature. The notary public must use the phrase: "Sub-

effective);

(2) provides satisfactory evidence to the board of contin-
ued efforts towards completion of an examination during the previous

scribed and Sworn this day of ,20 " The notary

periods the licensee held a training license; and

must then sign and date the translation, and affix his/her notary seal to
the document.

(2) Arrest records. If an applicant has ever been arrested
the applicant must request that the arresting authority submit to the
board copies of the arrest and arrest disposition.

(3) Inpatient treatment for alcohol/substance disorder or

(3) submits to the board the completed renewal form and
the renewal fee.

(¢) The application for renewal of a training license shall in-
clude information regarding the experience in the medical physics spe-
cialty completed by the renewal applicant during the previous one-year
period.

mental illness. Each applicant that has been admitted to an inpatient
facility within the last five years for treatment of alcohol/substance
disorder or mental illness must submit the following:

(A) applicant's statement explaining the circumstances

(f) The work experience must be under the supervision of a li-
censed medical physicist holding a license in the specialty area. The
work experience must be completed in accordance with a supervision
plan approved by the board, signed by both the supervisor and the train-

of the inpatient treatment/hospitalization;

(B) all records, submitted directly from the inpatient fa-

cility;
(C) a statement from the applicant's treating physi-

ing license holder. The supervision plan shall describe the duration of
personal, direct and general supervision with particular attention to the
aspects of the work of the training licensee that could have the greatest
effect on the safety of patients, personnel or the public. The board may
audit supervision plans for compliance with this section.

cian/psychotherapist as to diagnosis, prognosis, medications pre-
scribed, and follow-up treatment recommended; and

(D) a copy of any contracts signed with any licensing

(g) A supervisor shall supervise no more than two training li-
cense holders or their full time equivalents, unless approved by the
board.

authority, professional society or impaired practitioner committee.

(4) Outpatient treatment for alcohol/substance disorder or

(h) A supervisor shall assume responsibility for all of the work
conducted under his or her supervision. A supervisor shall approve

mental illness. Each applicant that has been treated on an outpatient ba-

and sign all formal work product of the training license holder, such

sis within the past five years for alcohol/substance disorder must submit

as reports of machine calibrations, shielding designs, treatment plan

the following:

(A) applicant's statement explaining the circumstances
of the outpatient treatment;

(B) a statement from the applicant's treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications pre-

reviews, patient specific quality assurance measurements, treatment
record reviews, and equipment evaluations.

(1) The application procedures set out in §160.8 of this chapter
(relating to Application Procedures) shall apply.

§160.11.

Provisional License.

scribed, and follow-up treatment recommended; and

(C) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioners committee.

(5) Additional documentation. Any additional documenta-
tion required to facilitate the investigation of an application for licen-
sure may be required of the applicant.

(d) The board may, in unusual circumstances, allow substitute
documents where the applicant demonstrates exhaustive efforts to se-
cure the required documents. These exceptions are reviewed by the
board's executive director on a case-by-case basis.

§160.10. Training Licensure.

(a) To be eligible for a training license, a person must meet the
educational requirements set out in §160.7 of this chapter (relating to
Qualifications for Licensure).

(b) A training license shall be issued for each specialty for a
one-year period.

(c) Each training license may be renewed annually up to three
times. The licenses do not have to be for consecutive years.

(d) Subsequent renewals may be granted by the executive di-
rector if the licensee requests the renewal in writing prior to the expi-
ration of the training license; and

(a) A provisional license may be issued to a person who is
currently licensed or certified in another jurisdiction and who:

(1) hasbeen licensed or certified in good standing as a prac-
titioner of medical or radiological physics for at least two years in an-
other jurisdiction, including a foreign county, that has licensing or cer-
tification requirements substantially equivalent to the requirements of
the Act;

(2) has passed a national or other examination recognized
by the board relating to the practice of medical or radiological physics;

(3) is sponsored by a person licensed as a medical physicist
in Texas with whom the provisional license holder will practice under
this section; and

(4) has submitted a complete and legible set of fingerprints
for purpose of performing a criminal history check of the applicant for
provisional license.

(b) Upon formal written request, the board may waive the re-
quirement set out in subsection (a)(3) of this section if it is determined
that compliance with subsection (a)(3) of this section would cause un-
due hardship to the applicant.

(c) The board shall issue a provisional license if:

41 TexReg 2074 March 18, 2016 Texas Register



(1) the provisional license holder is eligible to be certified
under §602.211 ofthe Act (relating to License by Endorsement or Reci-

(1) Ifamedical physicist's registration permit has been ex-
pired for 90 days or less, the medical physicist may obtain a new permit

procity); or

(2) the provisional license holder passes the JP Exam; and

(A) theboard verified that the provisional license holder
meets the academic and experience requirement for a license under
§160.7 of this title (relating to Qualifications for Licensure); and

(B) the provisional license holder satisfies any other li-

by submitting to the board a completed permit application, the registra-
tion fee, and a penalty fee in an amount equal to one-half of the amount
of the renewal fee.

(2) If a medical physicist's registration permit has been ex-
pired for longer than 90 days but less than one year, the medical physi-
cist may obtain a new permit by submitting a completed permit appli-
cation, the registration fee, and a penalty fee equal to the amount of the

censing requirements under the Act.

(d) The board must complete the processing of a provisional
license holder's application for license within 180 days after the provi-

renewal fee.

(3) Ifamedical physicist's registration permit has been ex-
pired for one year or longer, the medical physicist's license is auto-

sional license was issued. The board may extend the 180-day deadline

matically canceled, unless an investigation is pending, and the medical

to allow for the receipt of pending examination results.

(e) A provisional license is valid until the date the board ap-
proves or denies the provisional license holder's application for a li-

physicist may not obtain a new permit.

(4) A medical physicist may not hold himself out as a li-
censed medical physicist if he holds an expired permit.

cense.

(f) A provisional license expires on the earlier of:

(1) the date the board issues the provisional license holder
a full Texas medical physicist license or denies the provisional license
holder's application for a license; or

(2) upon determination by the executive director that the
provisional license holder is ineligible for licensure.

(g) An applicant renewing a license shall submit a complete
and legible set of fingerprints for purposes of performing a criminal
history check of the applicant for provisional license as provided by
§602.2081 of the Act.

§160.12. License Renewal.

(a) Medical physicists licensed by the board shall register bi-
ennially and pay a fee. A medical physicist may, on notification from
the board, renew an unexpired licensed by submitting a required form
and paying the required renewal fee to the board on or before the expi-
ration date of the license. The fee shall accompany a written application
that sets forth the licensee's name, mailing address, residence, the ad-
dress of each of the licensee's offices, and other necessary information
prescribed by the board.

(b) The board may prorate the length of the initial medical
physicist registration and registration fees, so that registrations expire
on a single date, regardless of the board meeting at which the medical
physicist is licensed.

(c) The board shall provide written notice to each licensee at
the licensee's address of record at least 30 days prior to the expiration
date of the license.

(d) Within 30 days of a medical physicist's change of mailing,
residence or office address from the address on file with the board, a
medical physicist shall notify the board in writing of such change.

(e) A licensee shall furnish a written explanation of his or her
affirmative answer to any question asked on the application for license
renewal, if requested by the board. This explanation shall include all
details as the board may request and shall be furnished within 14 days
of the date of the board's request.

(f) Falsification of an affidavit or submission of false informa-
tion to obtain renewal of a license shall subject a medical physicist to
denial of the renewal and/or to discipline pursuant to §602.301 of the

(h) A military service member who holds a medical physicist
license in Texas is entitled to two years of additional time to complete
any other requirement related to the renewal of the military service
member's license.

§160.13. Criminal History Record Information Required for Re-
newal.

(a) An applicant renewing a license shall submit a complete
and legible set of fingerprints for purposes of performing a criminal
history check of the applicant as provided by §602.2081 of the Act.

(b) The medical board may not renew the license of a person
who does not comply with the requirements of subsection (a) of this
section.

(c) A license holder is not required to submit fingerprints un-
der this section for the renewal of the license if the license holder has
previously submitted fingerprints under:

(1) Section 602.2081 of the Act for the initial issuance of
the license; or

(2) this section as part of a prior renewal of the license.

(d) Ifanapplicant fails to comply with the requirements of this
section for 120 days or longer the medical physicist's license shall be
automatically canceled, unless an investigation is pending.

$160.14. Relicensure.

If a medical physicist's license has been expired for one year or longer,
the license is considered to have been canceled, unless an investigation
is pending, and the person may not renew the license. The medical
physicist may obtain a new license by complying with the requirements
and procedures for obtaining an original license.

§160.15. Licenses and License Holder Duties.

(a) A license certificate is the property of the board and must
be surrendered on demand.

(b) A licensee shall display or make available the license in an
appropriate manner.

(c) A licensee shall notify the board of any change in name,
preferred mailing address, or place(s) of business or employment
within 30 days of any change.

(1) Notification of changes shall be made in writing and be
mailed to the board.

Act.
(g) Expired Annual Registration Permits.

(2) Notification of name changes shall include a copy of a
marriage certificate, court decree, or a social security card reflecting
the change and the license replacement fee.

PROPOSED RULES March 18, 2016 41 TexReg 2075



§160.16. Continuing Education Requirements.

(a) Content. This section establishes the continuing education
requirements that a licensed medical physicist must complete bienni-
ally to maintain licensure. These requirements are intended to main-
tain and improve the quality of professional services in medical physics
provided to the public, to keep the licensed medical physicist knowl-
edgeable of current research, techniques, and practice, and to provide
other resources which will improve skill and competence in the prac-
tice of medical physics.

(b) General. Continuing education requirements for license
renewal shall be fulfilled biennially on or before the expiration of the
license.

(c¢) Hour requirements for continuing education. A licensee
must complete 24 contact hours of continuing education acceptable to
the board.

(1) A contact hour shall be defined as 50 minutes of atten-
dance and participation.

(2) A licensed medical physicist must complete acceptable
continuing education as identified in subsection (d) of this section.

(3) A licensed medical physicist shall be presumed to have
complied with this section if in the preceding 24 months the licensee
becomes board certified or recertified by the American Board of Radi-
ology (ABR), American Board of Medical Physics (ABMP), American
Board of Science in Nuclear Medicine (ABSNM), or American Board
of Health Physics (ABHP).

(d) Types of acceptable continuing education. Continuing ed-
ucation shall be acceptable if the experience falls into one or more of
the following categories:

(1) Attendance at courses, conferences, seminars or scien-
tific sessions sponsored by the following national or regional organi-
zations: American Association of Physicists in Medicine (AAPM),
American College of Medical Physics (ACMP), American College of
Radiology (ACR), Health Physics Society (HPS), Society of Nuclear
Medicine and Molecular Imaging (SNMMI), Radiological Society of
North America (RSNA), American Society for Therapeutic Radiology
and Oncology (ASTRO), or other professional organizations accept-
able to the board;

(2) Participation in conferences sponsored by regulatory
organizations or other organizations pre-determined as acceptable by
the board;

(3) Participation in medical physics related courses, re-
fresher courses, conferences, and seminars sponsored by state and
private universities that have an accredited graduate medical physics

program,

(4) Participation in a program of study in medical physics
that is accredited by the American Association of Physicists in
Medicine Commission on Accreditation of Medical Physicist Educa-

(e) Reporting of continuing education. The licensee shall

maintain documentation of continuing education.

(1) The board will select, at the time of license renewal,
a random sample of licensed medical physicists to verify compliance
with the continuing education requirements. The licensed medical
physicists selected in the random sample shall submit to the board
documentation of participation in and completion of acceptable con-
tinuing education and shall include:

(A) a certificate of completion or a certificate of atten-
dance signed by the sponsoring organization; or

(B) aletter on letterhead of the sponsoring organization
verifying attendance; or

(C) an official continuing education validation form of
the sponsoring organization accompanied by a brochure, agenda, pro-
gram, or other applicable information indicating content of the pro-

gram; or

(D) evidence of registration and attendance at a scien-
tific meeting; and
(E) any additional information or documentation

deemed necessary by the board to verify the licensed medical physi-
cist's compliance with the continuing education requirements.

(2) The board shall review the documentation submitted to
verify compliance with the continuing education requirements, and no-
tify the licensed medical physicist of the results.

(3) Ifthe board determines that the licensed medical physi-
cist failed to successfully complete the continuing education require-
ments or failed to submit the required documentation, disciplinary ac-
tion may be taken against the licensee in accordance with §160.20 of
this title (relating to Violations, Complaints, and Subsequent Actions).

(4) In the alternative, a licensed medical physicist may re-
quest an exemption as set out in subsection (g) of this section.

(f) Alicensed medical physicist who has failed to complete the
requirements for continuing education as specified in this section shall
be referred for investigation and possible disciplinary action.

(g) Exemptions. The board will consider granting an exemp-
tion from the continuing education requirement on a case-by-case basis
if:

(1) A licensee is called to or is on active duty with the
armed forces of the United States. The licensee must file a copy of
orders to active military duty with the board; or

(2) A licensee submits proof of attendance as a student in
an approved academic program.

§160.17.  Medical Physicist Scope of Practice.

(a) Content. Recognizing that assessing the degree of radia-
tion safety is a complex task of balancing radiation risk with optimizing

tion Programs;

(5) Participation in a course of study from an accredited
college or university in physics, medical physics, biophysics, radio-
logical physics, medical health physics or nuclear engineering of other
course of study acceptable to the board,

(6) Participation in a short course of study relating to basic
and/or applied sciences in medicine; or

(7) Participation in a course of study that enhances the

the benefit of the procedure to the patient, rules are provided that iden-
tify certain specific activities or tests as the practice of medical physics.
The purpose of the Act and the rules is to ensure the radiation safety of
the citizens of Texas by restricting the practice of medical physics to
qualified medical physicists.

(b) Role of the service engineers. Service engineers, when in-
stalling or maintaining medical equipment, conduct tests or perform
activities that are similar or identical to tests or activities identified in
these rules. Such tests and activities do not constitute the practice of

practice of medical physics.

medical physics provided that:
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(1) neither the service engineer nor his employer represents

medical physicist, who is responsible for and must review, interpret,

that the outcome of the test or activity or the intent of performing the

and approve all data and provide a signed report.

test or activity ensures the radiation safety of the use of the medical
equipment for either the user, the patient, or a member of the public;
and

(2) neither the service engineer nor his employer concludes
that the medical equipment is radiologically safe, effective or suitable
for use on humans based on the tests or activities performed by the
service engineer; and

(3) neither the service engineer nor his employer certifies
that the medical equipment is radiologically safe and consequently
compliant with any state or federal regulation for the control of

(2) The therapeutic radiological physics specialty services
include, but are not limited to, the following:

(A) development of specifications for radiotherapy
treatment and simulation equipment;

(B) development of procedures for testing and evaluat-
ing performance levels of radiotherapy treatment and simulation equip-
ment;

(C) acceptance testing of radiotherapy treatment and
simulation equipment;

radiation; and

(4) the test or activity performed by the service engineer is

(D) calibration and characterization of radiation beams
from therapeutic equipment including radiation quantity, quality, and

required to install, maintain or repair the medical equipment.

(c) Scope of practice.

(1) The diagnostic radiological physics specialty services
include, but are not limited to, the following:

(A) providing evidence that imaging equipment contin-
ues to meet applicable rules and regulations of radiation safety and per-
formance standards required by accrediting and regulatory agencies;

(B) acceptance testing or monitoring of diagnostic
imaging equipment;

(C) evaluating policies and procedures pertaining to ra-
diation and its safe and appropriate application in imaging procedures;

(D) providing consultation in development and man-

distribution characteristics, and assessment of the mechanical and geo-
metric optics for proper placement of the beam;

(E) providing documentation that radiotherapy treat-
ment and simulation equipment meet accreditation and regulatory
compliance requirements;

(F) calibration and/or verification of the physical and
radiological characteristics of brachytherapy sources;

(G) specification of the physics instrumentation used in
the measurement and performance testing of therapeutic equipment;

(H) acceptance testing, management, and supervision
of computer systems used for treatment planning and calculation of
treatment times or monitor units. This includes measurement and input
of dosimetry data base and verification of output for external beam

agement of the quality control program;

(E) measurement and characterization of radiation from
diagnostic equipment;

(F) specification of instrumentation to be used in the
practice of diagnostic radiological physics;

(G) providing consultation on patient or personnel radi-

radiotherapy and brachytherapy;

(D implementation and management of dosimetric and
beam delivery aspects of external beam and brachytherapy irradiation.
External beam delivery aspects include treatment aids, beam modifiers,
and geometrical arrangements. Special procedures are included for
both external beam (e.g. radiosurgery, total body irradiation, total skin
irradiation, intraoperative therapy) and brachytherapy (e.g. high dose

ation dose (effective dose equivalent, fetal dose calculations, specific

rate, pulsed dose rate and radiolabeled microspheres);

organ dose determination, etc.) and the associated risk;

(H) protective shielding design and evaluation of a di-

(J) provision of consultation to the physician in assuring
accurate delivery of prescribed radiation dosage to a specific human

agnostic imaging facility;

(I) conducting performance evaluations of medical ra-
diologic and fluoroscopic imaging systems which include the following

patient, and the associated risk;

(K) development and management of quality control
program for a radiation treatment facility that includes applicable

physical tests and assessments:

(i) kilovolts peak (kVp) and timer accuracy;

(ii) _exposure reproducibility and linearity;

(iii) exposure geometry, e.g. source to image dis-

facility accreditation requirements, and the review of policies and pro-
cedures pertaining to therapeutic radiation and its safe and appropriate
use;

(L) development and/or evaluation of a radiation safety
program in a therapeutic radiation facility including written procedures

tance (SID) and collimation;

(iv) _entrance skin exposure and exposure rate;

(v) _beam quality;

(vi) image quality; and

(J) use of assistants by the licensed medical physicist
in accordance with the following: the medical physicist may be as-
sisted by other properly trained individuals in obtaining test data for
performance monitoring. These individuals must be properly trained
and approved by the medical physicist in the techniques of performing
the tests, the function and limitations of the equipment and test instru-

for the protection of patients, workers, and the public; and

(M) protective shielding design and radiation safety
surveys in a radiotherapy facility.

(3) The medical nuclear physics specialty services include,
but are not limited to, the following:

(A) development of procedures for continuing evalua-
tions of performance levels of radionuclide imaging devices and ancil-
lary equipment;

(B) providing evidence that radionuclide imaging
equipment continues to meet applicable rules and regulations of per-

ments, the reasons for the tests, and the importance of the test results.

formance and radiation safety required by accrediting and regulatory

The tests will be performed by or under the general supervision of the

agencies;
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(C) acceptance testing of radionuclide imaging equip-

immediate environs intended to determine whether occupancy by med-

ment;

(D) development and/or evaluation of a radiation safety
program in a nuclear medicine facility;

(E) determination of radiation shielding necessary to

ical radiation workers, patients, and members of the public is compliant
with state and federal regulations for the control of ionizing radiations.
A survey includes the directing of physical measurements of radiation
levels and radioactivity, the interpretation of those measurements, and
the provision of any conclusions or recommendations intended to limit

protect workers, patients, and the public in a nuclear medicine facility;

or prevent exposure of workers, members of the public, and patients;

(F) development of specifications for radionuclide
imaging instrumentation or equipment;

(G) development and monitoring of a quality control
program for radionuclide imaging equipment, computers and other pa-
tient related radiation detectors such as uptake probes, well counters
and dose calibrators;

(H) providing consultation on patient or personnel radi-

(D) performing dose and associated risk assessment in
which an effective dose equivalent, committed effective dose equiva-
lent, organ dose equivalent, or committed organ dose equivalent is de-
termined by measurement or calculation or both, to any worker, mem-
ber of the public, fetus or patient who received exposure to ionizing
radiation or radioactivity from radiation sources used to treat or diag-
nose disease in humans. This does not include either the prospective
or retrospective determination of absorbed doses to patients undergo-

ation dose (effective dose equivalent, fetal dose calculations, specific

ing radiation therapy;

organ dose determination, etc.) and the associated risk;

(I) evaluating policies and procedures pertaining to the

(E) consultation which consists of the evaluation or as-
sessment of the radiation safety aspects of policies or procedures which

safe and appropriate application of radionuclides;

(J) specification of instrumentation used in the practice
of medical nuclear physics;

(K) verification of calculated radiation absorbed doses

pertain to the safe and appropriate use of radiation or radioactivity,
administered to human research volunteers or used to treat or diag-
nose conditions in humans, when such evaluation or assessment pro-
vides conclusions or recommendations regarding dose equivalent as-
sessment, the overall radiation safety afforded to individuals resulting

from unsealed radioactive sources and radiolabeled microspheres and

from activities conducted in compliance with the evaluated policies or

the provision of consultation to the physician in assuring accurate de-

procedures, or the compliance of any or all provisions of the policies

livery of prescribed radiation dosage to a specific human patient and

or procedures with either state or federal regulatory requirements for

the associated risk in therapeutic nuclear medicine procedures; and

the control of radiation; and

(L) use of assistants by the licensed medical physicist
in accordance with the following: the medical physicist may be as-

(F) use of assistants by the licensed medical physicist
in accordance with the following: the medical physicist may be as-

sisted by other properly trained individuals in obtaining test data for

sisted by other properly trained individuals in obtaining test data for

performance monitoring. These individuals must be properly trained

performance monitoring. These individuals must be properly trained

and approved by the medical physicist in the techniques of performing

and approved by the medical physicist in the techniques of performing

the tests, the function and limitations of the equipment and test instru-

the tests, the function and limitations of the equipment and test instru-

ments, the reasons for the tests, and the importance of the test results.

ments, the reasons for the tests, and the importance of the test results.

The tests will be performed by or under the general supervision of the

The tests will be performed by or under the general supervision of the

medical physicist, who is responsible for and must review, interpret,

medical physicist, who is responsible for and must review, interpret,

and approve all data and provide a signed report.

(4) The medical health physics specialty services include,

and approve all data and provide a signed report.

§160.18. Complaints and Complaint Procedure Notification.

but are not limited to, the following:

(A) planning and design of radiation shielding needed
to protect workers, patients, and the general public from radiation pro-

(a) Filing of complaints.

(1) Anyone may complain to the board alleging that a per-
son or licensee has violated the Act or this chapter.

duced incident to the diagnosis or treatment of humans. This includes
calculation of required shielding thickness, selection of shielding ma-
terial and specification of source-shield geometry;

(B) assessment and evaluation of installed shielding, in-
stalled shielding apparatus or portable shielding designed to protect
workers, patients, and the general public from radiation produced inci-
dent to the diagnosis or treatment of humans. Such evaluation specifi-

(2) A person wishing to complain against a medical physi-
cist or other person shall notify the board and shall submit the complaint
in writing.

(b) Complaint Procedure Notification.

(1) Pursuant to §602.152 and §602.153 of the Act, Chapter
178 of this title (relating to Complaints) shall govern medical physicists

cally includes determination of whether the shielding is adequate to en-

with regard to methods of notification for filing complaints with the

sure compliance with state or federal regulatory requirements for limit-
ing the effective dose equivalent and organ dose equivalent of medical
radiation workers and members of the public. This includes the selec-
tion of appropriate radiation measurement instrumentation to conduct
such evaluation as well as the methodology to be employed;

(C) providing consultation, by which determination of
the presence and extent of any radiological hazard, in any controlled,
restricted, uncontrolled or unrestricted area, resulting from the use of
ionizing radiation or radioactivity in the treatment or diagnosis of dis-
ease in humans, is made. This includes the design, conduct, and eval-
uation of results of radiation surveys of health care facilities and the

agency.

(2) Ifthe provisions of Chapter 178 of'this title conflict with
the Act or rules under this chapter, the Act and provisions of this chapter
shall control.

§160.19. Subpoenas,; Confidentiality of Information.

(a) The executive director of the medical board, the director's
designee, or the secretary treasurer of the medical board may issue a
subpoena or subpoena duces tecum:

(1) to conduct an investigation or a contested case proceed-
ing related to:
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(A) alleged misconduct by a medical physicist;

(B) an alleged violation of this chapter or another law
related to the practice of medical physics; or

(C) the provision of health care under this chapter; or

(2) for purposes of determining whether to issue, suspend,

(4) engaging in unprofessional conduct that endangered or
is likely to endanger the health, safety, or welfare of the public as de-
scribed in §160.24 of this title (relating to Code of Ethics) or Chapter
190 of this title (referring to Disciplinary Guidelines);

(5) violating the Act, a lawful order or rule of the board, or
the board's code of ethics; or

restrict, or revoke a license under this chapter. If the request is ap-
proved, the executive director of the medical board, the director's de-
signee, or the secretary treasurer of the medical board may issue a sub-
poena to compel the attendance of a relevant witness or the production,
for inspection or copying, of relevant evidence that is in this state.

(b) Failure to timely comply with a subpoena issued under this
section is a ground for:

(1) disciplinary action by the medical board or another li-
censing or regulatory agency with jurisdiction over the person subject

(6) Dbeing convicted of:

(A) felony; or

(B) misdemeanor involving moral turpitude or misde-
meanor that relates to the person's duties as a licensed medical physi-
cist.

$§160.21. Disciplinary Guidelines.
(a) Chapter 190 of this title (relating to Disciplinary Guide-
lines) shall apply to Medical Physicists regulated under this chapter to

to the subpoena; and

(2) denial of a license application.

(c) A subpoena may be served personally or by certified mail.

(d) Ifaperson fails to comply with a subpoena, the board, act-
ing through the attorney general, may file suit to enforce the subpoena
in a district court in Travis County or in the county in which a hearing
conducted by the board may be held.

(e) On finding that good cause exists for issuing the subpoena,
the court shall order the person to comply with the subpoena.

(f) All information and materials subpoenaed or compiled by
the medical board in connection with a complaint and investigation
are confidential and not subject to disclosure under Chapter 552, Gov-
ernment Code, and not subject to disclosure, discovery, subpoena, or

be used as guidelines for the following areas as they relate to the denial
of licensure or disciplinary action of a licensee:

(1) practice inconsistent with public health and welfare;

(2) unprofessional and dishonorable conduct;

(3) disciplinary actions by state boards and peer groups;

(4) repeated and recurring meritorious health care liability
claims; and

(5) aggravating and mitigating factors.

(b) If the provisions of Chapter 190 of this title conflict with
the Act or rules under this chapter, the Act and provisions of this chapter
shall control.

§160.22.  Procedural Rules for Hearings.

other means of legal compulsion for their release to anyone other than
the medical board or its agents or employees who are involved in dis-
cipline of the holder of a license, except that this information may be
disclosed to:

(1) persons involved with the medical board in disciplinary
action against the holder of a license;

(2) professional medical physics licensing or disciplinary
boards in other jurisdictions;

(3) peer assistance programs approved by the medical
board under Chapter 467, Health and Safety Code;

(4) law enforcement agencies; and

(5) persons engaged in bona fide research, if all individual-
identifying information has been deleted.

$160.20.  Grounds for Denial of Licensure and for Disciplinary Ac-
tion.

Disciplinary action. The board may refuse to issue or renew a license,
may suspend, suspend, restrict, or revoke a license, or may reprimand
a licensee for any of the following:

(1) obtaining or renewing a license by means of fraud, mis-
representation, or concealment of material facts;

(2) having made application for or held a license issued by
the licensing authority of another state, territory, or jurisdiction that was
denied, suspended, subject to discipline, or revoked by that licensing

Chapter 187 of this title (relating to Procedural Rules) shall govern
procedures relating to hearings involving medical physicists where ap-
plicable. If the provisions of Chapter 187 of this title conflict with the
Act or rules under this chapter, the Act and provisions of this chapter
shall control.

§160.23.  Disciplinary Process or Discipline of Medical Physicists.

(a) The board, upon finding a medical physicist has commit-
ted any of the acts set forth in §§160.20, 160.24, and 160.25 of this
title (relating to Grounds for Denial of Licensure and for Disciplinary
Action, Code of Ethics and Impaired Medical Physicists), may enter an
order imposing one or more of the following:

(1) deny the person's application for a license or other au-
thorization to practice as a medical physicist;

(2) administer a public reprimand,

(3) order revocation, suspension, limitation, or restriction
of a medical physicist's license, or other authorization to practice as
a medical physicist, including limiting the practice of the person to,
or excluding from the practice, one or more specified activities of the
practice as a medical physicist or stipulating periodic board review;

(4) require a medical physicist to submit to care, counsel-
ing, or treatment by a health care practitioner designated by the board;

(5) order the medical physicist to perform public service;

(6) require the medical physicist to complete additional
training;

authority;
(3) engaging in practice inconsistent with public health and

(7) require the medical physicist to participate in continu-
ing education programs; or

welfare;

(8) assess an administrative penalty against the medical
physicist.
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(b) The board may stay enforcement of any order and place
the medical physicist on probation. The board shall retain the right to

(1) makes a material misrepresentation of fact or omits a
fact necessary to make the statement as a whole not materially mis-

vacate the probationary stay and enforce the original order for noncom-

leading;

pliance with the terms of probation or to impose any other remedial
measures or sanctions authorized by subsection (a) of this section in
addition to or instead of enforcing the original order.

(c) Thetime period of an order shall be extended for any period
of time in which the person subject to an order subsequently resides or
practices outside this state or for any period during which the person's
license is subsequently canceled for nonpayment of licensure fees.

§160.24. Code of Ethics.

(a) A licensee shall not intentionally or knowingly offer to pay
or agree to accept any remuneration directly or indirectly, overtly or
covertly, in cash or in kind, to or from any person, firm, association
of persons, partnership, or corporation for securing or soliciting pa-
tients or patronage. The provisions of the Health and Safety Code,
§161.091 relating to the prohibition of illegal remuneration apply to
medical physicists.

(b) A licensee shall maintain confidentiality of medical
records in accordance with the Medical Practice Act, Texas Occupa-
tions Code, Chapter 152, and other state or federal statutes or rules
where such statutes or rules apply to a licensed medical physicist.

(c) A licensee shall not misrepresent any professional qualifi-
cations or associations.

(d) A licensee shall not knowingly misrepresent services or
attributes of any health care agency, facility, or organization.

(e) A licensee shall not make misleading, deceptive, or false
claims about the efficacy of any medical physicist's services or allow a
client to hold exaggerated ideas about the efficacy of the services.

(f) A licensee shall not use illegal drugs of any kind or pro-
mote, encourage, or concur in the illegal use or possession of alcohol

or drugs.

(g) A licensee shall not use alcohol or any drug in any manner
that adversely affects his or her practice of medical physics.

(h) A licensee shall report alleged violations of the Act or this
chapter to the board.

(1) A licensee shall not claim or advertise expertise in a spe-
cialty area or practice in an area of specialty unless the medical physi-
cist holds a license in that specialty.

(j) A licensee shall not direct, aid, or abet the practice of any
other person in violation of the Act.

(k) A licensee shall not make any false statements regarding
his or her provision of services as a medical physicist.

(1) A licensee shall make a reasonable attempt to notify each
contractor, employer or client of the name, mailing address, and tele-
phone number of the board for the purpose of directing complaints to
the board by providing notification:

(1) on each written contract for services of a licensee; or

(2) on asign prominently displayed in the primary place of
business of each licensee; or

(3) inabill for service provided by a licensee to a contrac-
tor, employer, client, or third party.

(m) A licensee shall not use advertising that is false, mislead-
ing, or deceptive or that is not readily subject to verification. False,
misleading, or deceptive advertising or advertising that is not readily
subject to verification includes advertising that:

(2) makes a representation likely to create an unjustified
expectation about the results of a health care service or procedure;

(3) compares a health care professional's service with an-
other health care professional's services unless the comparison can be
factually substantiated,

(4) contains a testimonial that is anonymous or is not read-
ily verifiable;

(5) causes confusion or misunderstanding as to the creden-
tials, education, or licensure of a health care professional,

(6) advertises or represents that health care insurance de-
ductibles or copayments may be waived or are not applicable to health
care services to be provided if the deductibles or copayments are re-

quired;

(7) advertises or represents that the benefits of a health ben-
efit plan will be accepted as full payment when deductibles or copay-

ments are required;
(8) makes a representation that is designed to take advan-

tage of the fears or emotions of a particularly susceptible type of pa-
tient; or

(9) advertises or represents in the use of a professional
name a title or professional identification that is expressly or com-
monly reserved to or used by another profession or professional.

(n) A licensee shall not undertake work or agree to perform
activities for which the licensee is not qualified by education, experi-
ence, or training. A licensee shall disclose known limitations in the
licensee's ability, if applicable or relevant. A licensee shall seek addi-
tional education, training, or consultation when appropriate.

(0) A licensee shall ensure, to the extent possible, that docu-
ments, data, and work product are accessible to the licensee's employer,
client, or other relevant parties in the event the business or employment
relationship is terminated, or in case of the disability or death of the li-
censee.

(p) A licensee who is providing supervision to a training li-
censee shall comply with board rules relating to supervision and with
the terms of supervision plans approved by the board. A training li-
censee shall also comply with board rules relating to supervision and
with the terms of supervision plans approved by the board.

(qQ) A licensee shall not:

(1) engage in sexual contact with a patient or a supervisee;

(2) engage in sexually inappropriate behavior or comments
directed towards a patient or supervisee;

(3) become financially or personally involved with a pa-
tient or supervisee in an inappropriate manner.

(r) A licensee shall cooperate with the board by furnishing
documents or information and by responding to a request for informa-
tion from or a subpoena issued by the board or its authorized represen-
tative. A licensee shall not interfere with a board investigation by the
willful misrepresentation of facts to the board or its authorized repre-
sentative or by the use of threats or harassment against any person.

(s) A licensee shall practice in accordance with applicable
state and federal statutes and rules.

§160.25.  Impaired Medical Physicists.
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(a) Mental or physical examination requirement. The board
may require a licensee to submit to a mental and/or physical examina-

(3) an offense listed in Section 3g, Article 42.12, Code of
Criminal Procedure; or

tion by a physician or physicians designated by the board if the board
has probable cause to believe that the licensee is impaired. Impairment
is present if one appears to be unable to practice with reasonable skill
and safety to patients by reason of age, illness, drunkenness, excessive
use of drugs, narcotics, chemicals, or any other type of material; or as

(4) asexually violent offense, as defined by Article 62.001,
Code of Criminal Procedure;

(5) This subsection does not apply to a person who has been
convicted only of an offense punishable as a Class C misdemeanor.

a result of any mental or physical condition. Probable cause may in-
clude, but is not limited to, any one of the following:

(1) sworn statements from two people, willing to testify be-
fore the board, medical board, or the State Office of Administrative
Hearings that a certain licensee is impaired;

(2) evidence that a licensee left a treatment program for

(b) Criminal convictions which directly relate to the profes-
sion of medical physics shall be considered as follows.

(1) The board may suspend or revoke any existing license,
disqualify a person from receiving any license, reprimand a licensee,
or place a licensee on probation because of a person's conviction of a
felony or misdemeanor if the crime:

alcohol or chemical dependency before completion of that program;

(3) evidence that a licensee is guilty of intemperate use of

(A) directly relates to the duties and responsibilities of
a licensed medical physicist; or

drugs or alcohol,
(4) evidence of repeated arrests of a licensee for intoxica-

(B) involves moral turpitude as defined in
§190.8(6)(B)(v) of this title (relating to Violation Guidelines).

tion;

(5) evidence of recurring temporary commitments of a li-

(2) In considering whether a criminal conviction directly
relates to the profession of medical physics the board shall consider:

censee to a mental institution; or

(6) medical records indicating that a licensee has an illness
or condition which results in the inability to function properly in his or

her practice.

(b) Chapter 180 of this title (relating to Texas Physician Health
Program and Rehabilitation Orders) shall be applied to medical physi-
cists who are believed to be impaired and eligible for the Texas Physi-
cian Health Program. Rehabilitation orders entered into on or before
January 1, 2010 shall be governed by law as it existed immediately be-

(A) the nature and seriousness of the crime;

(B) the relationship of the crime to the purposes of li-
censure as a medical physicist;

(C) the extent to which any license might offer an op-
portunity to engage in further criminal activity of the same type as that
in which the person previously had been involved; and

(D) the relationship of the crime to the ability, capacity,
or fitness required to perform the duties and discharge the responsibility

fore that date.

§160.26. Compliance.

Chapter 189 of this title (relating to Compliance Program) shall be ap-
plied to medical physicists who are under board orders. If the provi-
sions of Chapter 189 of this title conflict with the Act or rules under
this chapter, the Act and provisions of this chapter shall control.

§160.27.

Chapter 196 of this title (relating to Voluntary Relinquishment or Sur-
render of a Medical License) shall govern procedures relating to medi-
cal physicists where applicable. If the provisions of Chapter 196 of this

Voluntary Relinquishment or Surrender of a License.

of a medical physicist. In making this determination, the board shall
apply the criteria outlined in Texas Occupations Code, Chapter 53.

(c) The following felonies and misdemeanors directly relate to
alicense of a medical physicist because these criminal offenses indicate
an inability or a tendency to be unable to properly engage in the practice

of medical physics:

(1) a conviction under the Texas Medical Physics Practice
Act (Act), §602.302;

(2) a conviction involving moral turpitude as defined by
statute or common law;

title conflict with the Medical physicist Act or rules under this chapter,
the Medical physicist Act and provisions of this chapter shall control.
$160.28.  Administrative Procedure.

Chapters 2001 and 2002, Government Code, and board rules for a con-
tested case hearing apply to a contested case proceeding brought by the
board under this subchapter.

§160.29. Criminal Convictions Related to Profession of Medical
Physics.

(a) The Board may suspend or revoke a license, disqualify a
person from receiving a license, or deny to a person the opportunity to

(3) a conviction relating to deceptive business practices;

(4) a conviction relating to practicing another health care
related profession without a license, certificate, or other approval re-
quired by state or federal law;

(5) a conviction relating to controlled substances, danger-
ous drugs, other illegal substances, or alcohol;

(6) a conviction under the Atomic Energy Act of 1954;

(7) a conviction under the Texas Radiation Control Act,
Health and Safety Code, Chapter 401;

take a licensing examination on the grounds that the person has been
convicted, suspended or revoked a license, disqualify a person from re-
ceiving a license, or deny to a person the opportunity to take a licensing
examination on the grounds that the person has been convicted of:

(1) an offense that directly relates to the duties and respon-
sibilities of the licensed occupation;

(2) an offense that does not directly relate to the duties and
responsibilities of the licensed occupation and that was committed less
than five years before the date the person applies for the license;

(8) a conviction for assault;

(9) an offense under various titles of the Texas Penal Code:

(A) offenses against the person (Title 5);

(B) offenses against property (Title 7);

(C) offenses against public order and decency (Title 9);

(D) offenses against public health, safety, and morals

(Title 10);
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(E) offenses of attempting or conspiring to commit any
of the offenses in this subsection (Title 4);

(F) insurance claim fraud under the Penal Code, §32.55;

and

(10) other misdemeanors and felonies which indicate an in-
ability or a tendency for the person to be unable to properly engage in
the practice of medical physics. Other misdemeanors or felonies shall
be considered in order to promote the intent of the Act, this chapter,
and Texas Occupations Code, Chapter 53.

(d) The board shall be revoke a license holder's license upon
the license holder's imprisonment following a felony conviction, felony
community supervision revocation, revocation of parole, or revocation
of mandatory supervision.

$§160.30.  Construction.

The provisions of this chapter shall be construed and interpreted so as
to be consistent with the statutory provisions of the Act and the Medi-
cal Practice Act. In the event of a conflict between this chapter and the
provisions of the Acts, the provisions of the Acts shall control; how-
ever, this chapter shall be construed so that all other provisions of this
chapter which are not in conflict with the Acts shall remain in effect.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601142

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-7016
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PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 329. LICENSING PROCEDURE
22 TAC §329.2

The Texas Board of Physical Therapy Examiners proposes
amendments to §329.2, regarding licensure by examination.
The amendment is proposed to enable an applicant for licensure
by examination who has reached the 6-time lifetime limit or 2
very low scores on the National Physical Therapy Examination
(NPTE) a means of requesting that the Board appeal on their
behalf to the Federation of State Boards of Physical Therapy
(FSBPT).

John P. Maline, Executive Director, has determined that for the
first five-year period these amendments are in effect there will
be no additional costs to state or local governments as a result
of enforcing or administering these amendments.

Mr. Maline has also determined that for each year of the first
five-year period these amendments are in effect there will be no
adverse effect on public safety. The amendments will increase
the opportunity for qualified applicants to demonstrate compe-
tency through the national physical therapy examination.

Mr. Maline has determined that there will be no costs or ad-
verse economic effects to small or micro businesses, therefore

an economic impact statement or regulatory flexibility analysis is
not required for the amendment. There are no anticipated costs
to individuals who are required to comply with the rule as pro-
posed.

Comments on the proposed amendments may be submitted
to Karen Gordon, PT Coordinator, Texas Board of Physical
Therapy Examiners, 333 Guadalupe, Suite 2-510, Austin,
Texas 78701; email: karen@ptot.texas.gov. Comments must
be received no later than 30 days from the date this proposed
amendment is published in the Texas Register.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af-
fected by these amendments.

$329.2.  Licensure by Examination.
(a) (No change.)
(b) Re-examination.

(1) An applicant who fails the exam is eligible to take the
examination again after submitting a re-exam application and fee.

(2) An applicant can take the exam a maximum of six (6)
times.

(3) An applicant who receives two (2) very low scores on
the exam (scale scores 400 or below) will not be eligible to test again.

(4) An applicant who has taken the exam six (6) times or
received two (2) very low scores may appeal for one (1) additional
attempt through the Board for reasons as set in policy by the Federation
of State Boards of Physical Therapy (FSBPT).

(5) [#] An applicant can take the exam for PTs six (6)
times and also take the exam for PTAs six (6) times if otherwise eligible
to do so.

(¢) - (d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.

TRD-201601099

John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900

¢ ¢ ¢

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 571. LICENSING
SUBCHAPTER D. LICENSE RENEWALS
22 TAC §571.59
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The Texas Board of Veterinary Medical Examiners (Board) pro-
poses amendments to §571.59, concerning Expired Veterinary
Licenses.

The Board proposes these amendments to reflect the correct title
of Board rule §571.17.

Nicole Oria, Executive Director, has determined that for each
year of the first five years that the rule is in effect, there will be
no impact on revenue to either state or local government as a
result of the proposed rule. Ms. Oria has also determined that
there will be no increase or reduction in costs to either state or
local government as a result of enforcing or administering the
rule as proposed.

Ms. Oria has further determined that the amendment to the rule
will have no impact on local employment.

Ms. Oria has also determined that for each year of the first five
years the rule is in effect, the anticipated public benefit will be
that the reference to rule §571.17 contains the correct rule title.

Ms. Oria has determined that there will be no economic costs to
persons required to comply with the amended rule. There is no
adverse impact expected for small or micro businesses, and no
anticipated difference in cost of compliance between small and
large businesses.

The Texas Board of Veterinary Medical Examiners invites com-
ments on the proposed amendments to the rule from any mem-
ber of the public. A written statement should be mailed or deliv-
ered to Loris Jones, Texas Board of Veterinary Medical Examin-
ers, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, by
facsimile (FAX) to (512) 305-7574, or by e-mail vet.board@vet-
erinary.texas.gov. Comments will be accepted for 30 days fol-
lowing publication in the Texas Register. Comments must be
received within 30 days after publication of this proposal in order
to be considered.

The amendments are proposed under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to ad-
minister the chapter.

No other statutes, articles, or codes are affected by the proposal.
$§571.59.  Expired Veterinary Licenses.

(a) Aveterinarian's license expires on the first day of the month
following his/her birth month and is considered delinquent. Within 90
days of the last day of the month of a licensee's birth month, a licensee
must renew an unexpired license, in writing, by paying the required fee
and furnishing all information required by the Board for renewal.

(b) A veterinary licensee who has failed to renew his or her
license for a period of one year or more and wishes to reinstate the
license may be required to appear before the Board to explain why the
licensee allowed the license to expire and the licensee's reasons for
wanting it reinstated. Subject to subsections (c) and (d) of this section,
the licensee must take and pass the SBE and comply with §571.3 of
this title (relating to Criminal History Evaluation Letters).

(c) A military spouse, military veteran, or military service
member, as defined by Chapter 55, §55.001, of the Texas Occupations
Code, who has failed to renew his or her Texas license for a period of
one year or more may receive a license in accordance with §571.17 of
this title (relating to Expedited and Alternative Licensure Procedure
for Military [Speuses]) if the military spouse, military veteran, or
military service member meets the requirements of §571.17.

(d) A licensee who has failed to renew his or her license for a
period of one year or more may reinstate the licensee's expired license
without taking and passing the SBE if the licensee:

(1) previously had a Texas license and lived and/or prac-
ticed in Texas;

(2) moved to another state and is licensed and practices in
that state;

(3) hasbeen practicing in the other state during the past two
years preceding application for reinstatement in Texas;

(4) intends to return to and practice in Texas;

(5) furnishes a letter of good standing from all states where
the licensee is currently licensed; and

(6) submits a complete application for license reinstate-
ment within two years of the date the license expired and could not be
renewed.

(e) A veterinary licensee who has failed to renew his or her
license for a period of one year or more, shall have his or her license
cancelled.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 2, 2016.

TRD-201601089

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-7555

¢ ¢ ¢

22 TAC §571.60

The Texas Board of Veterinary Medical Examiners (Board) pro-
poses amendments to §571.60, concerning Expired Licenses for
Equine Dental Providers and Licensed Veterinary Technicians.

The Board proposes these amendments in accordance with
Senate Bill 1307 (84th Legislature, 2015) to allow military
spouses, military veterans, and military service members, as
defined by Chapter 55, §55.001, of the Texas Occupations
Code, to receive a license even if they have failed to renew their
license for a period of one year or more and if they meet the
requirements of §571.17 for expedited licensure. The amend-
ments are also proposed to ensure that references to licensed
veterinary technicians and equine dental providers appear in
the same order in the rule title and throughout the rule.

Nicole Oria, Executive Director, has determined that for each
year of the first five years that the rule is in effect, there will be
no impact on revenue to either state or local government as a
result of the proposed rule. Ms. Oria has also determined that
there will be no increase or reduction in costs to either state or
local government as a result of enforcing or administering the
rule as proposed.

Ms. Oria has further determined that the amendment to the rule
will have no impact on local employment.

Ms. Oria has also determined that for each year of the first five
years the rule is in effect, the anticipated public benefit will be to
provide military spouses, military veterans, and military service
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members additional time to maintain their licenses. A further
public benefit will be that the two licenses affected by the rule
are referenced in a consistent way.

Ms. Oria has determined that there will be no economic costs to
persons required to comply with the amended rule. There is no
adverse impact expected for small or micro businesses, and no
anticipated difference in cost of compliance between small and
large businesses.

The Texas Board of Veterinary Medical Examiners invites com-
ments on the proposed amendments to the rule from any mem-
ber of the public. A written statement should be mailed or deliv-
ered to Loris Jones, Texas Board of Veterinary Medical Examin-
ers, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, by
facsimile (FAX) to (512) 305-7574, or by e-mail vet.board@vet-
erinary.texas.gov. Comments will be accepted for 30 days fol-
lowing publication in the Texas Register. Comments must be
received within 30 days after publication of this proposal in order
to be considered.

The amendments are proposed under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to ad-
minister the chapter.

No other statutes, articles, or codes are affected by the proposal.

$571.60. Expired Licenses for [Equine Dental Providers and] Li-
censed Veterinary Technicians and Equine Dental Providers.

(a) Licensed veterinary technician and equine dental provider
licenses expire on the first day of the month after his/her birth month
and are considered delinquent. Within 90 days of the last day of a li-
censee's birth month, a licensee must renew an unexpired license, in
writing, by paying the required fee and furnishing all information re-
quired by the Board for renewal.

(b) A licensed veterinary technician or an equine dental
provider licensee, who has failed to renew his or her license for a
period of one year or more and wishes to reinstate the license, may
be required to appear before the Board to explain why the licensee
allowed the license to expire and the licensee's reasons for wanting it
reinstated. The licensee must take and pass the [EDPE or the] LVTE
or the EDPE, as appropriate for his or her license.

(c) A military spouse, military veteran, or military service
member, as defined by Chapter 55, §55.001, of the Texas Occupations
Code, [licensed veterinary technician or an equine dental previder
licensee; whe is the spouse of a person serving on active duty as a
member of the armed forees of the United States] who [held an equine
dental provider or veterinary technician license in Texas within the
past five years; and] has failed to renew his or her license for a period
of one year or more [while the licensee was living in anether state
for at least six menths;] may receive a [reinstate his or her] license
in accordance with §571.17 of this title (relating to Expedited and
Alternative Licensure Procedure for Military) if the military spouse,
military veteran, or military service member meets the requirements
of §571.17 [witheut appearing before the Board: The licensee must
still take and pass the EDPE or the LVTE, as appropriate for his or her
license].

(d) A licensed veterinary technician or equine dental provider

licensee, who had failed to renew his or her license for a period of one
year or more, shall have his or her license cancelled.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 2, 2016.

TRD-201601090

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-7555

¢ ¢ ¢

CHAPTER 577. GENERAL ADMINISTRATIVE
DUTIES

SUBCHAPTER B. STAFF

22 TAC §577.20

The Texas Board of Veterinary Medical Examiners (Board) pro-
poses amendments to §577.20, concerning Employee Educa-
tion and Training.

The Board proposes these amendments in accordance with
House Bill 3337 (84th Legislature, 2015) to impose certain re-
quirements and limitations on training and education for agency
employees.

Nicole Oria, Executive Director, has determined that for each
year of the first five years that the rule is in effect, there will be
no impact on revenue to either state or local government as a
result of the proposed rule. Ms. Oria has also determined that
there will be no increase or reduction in costs to either state or
local government as a result of enforcing or administering the
rule as proposed.

Ms. Oria has further determined that the amendment to the rule
will have no impact on local employment.

Ms. Oria has also determined that for each year of the first five
years the rule is in effect, the anticipated public benefit will be
that the agency has rules in place that comply with requirements
in the State Employees Training Act.

Ms. Oria has determined that there will be no economic costs to
persons required to comply with the amended rule. There is no
adverse impact expected for small or micro businesses, and no
anticipated difference in cost of compliance between small and
large businesses.

The Texas Board of Veterinary Medical Examiners invites com-
ments on the proposed amendments to the rule from any mem-
ber of the public. A written statement should be mailed or deliv-
ered to Loris Jones, Texas Board of Veterinary Medical Examin-
ers, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, by
facsimile (FAX) to (512) 305-7574, or by e-mail vet.board@yvet-
erinary.texas.gov. Comments will be accepted for 30 days fol-
lowing publication in the Texas Register. Comments must be
received within 30 days after publication of this proposal in order
to be considered.

The amendments are proposed under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to ad-
minister the chapter.

No other statutes, articles, or codes are affected by the proposal.

§$577.20. Employee Education and Training.
(a) The board may use state funds to provide education and
training for its employees in accordance with the State Employees
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Training Act (Texas Government Code, §§656.041 - 656.104). To
be eligible for training and education supported by the board, an

employee must:

(1) remain employed by the board for the duration of the
training or education;

(2) receive approval for the training or education from the
employee's supervisor; and

(3) accept the obligation to successfully complete the edu-

(1) [€)] Permission to participate in any education and training
program may be withdrawn if the board determines, in its sole dis-
cretion, that participation would negatively impact the employee's job
duties or performance.

(j) _If an employee seeks reimbursement for a training or edu-
cation program offered by an institution of higher education or private
or independent institution of higher education as defined by Texas Ed-
ucation Code §61.003, Education Code, the board may only pay the
tuition expenses for a program course successfully completed by the

cation or training program.

(b) The education or training shall be related to the employee's
current position or prospective job duties at the board.

(¢) The board's education and training program benefits both
the board and the employees participating by:

(1) preparing for technological and legal developments;
(2) increasing work capabilities;

(3) increasing the number of qualified employees in areas
for which the board has difficulty in recruiting and retaining employees;
and

(4) increasing the competence of agency employees.

(d) Board employees may be required to complete an educa-
tion or training program related to the employee's duties or prospective
duties as a condition of employment.

(e) Participation in an education or training program requires
the appropriate level of approval prior to participation and is subject to
the availability of funds within the agency's budget.

(f) The employee education and training program for the board
may include:

(1) mandatory agency-sponsored training required for all
employees;

(2) education relating to technical or professional certifica-
tions and licenses;

(3) education and training relating to the promotion of em-
ployee development;

(4) employee-funded external education;
(5) board-funded external education; and

(6) other board-sponsored education and training deter-
mined by the board to fulfill the purposes of the State Employees
Training Act.

(g) Theboard's Human Resources Director is designated as the
administrator of the board's education and training program.

fth) The administrator or the administrator's designee shall de-
velop policies for administering each of the components of the em-
(D cligibili . for icipation:]

(h) T[] Approval to participate in any portion of the board's
education and training program shall not in any way affect an em-
ployee's at-will status or constitute a guarantee or indication of con-
tinued employment, nor shall it constitute a guarantee or indication of
future employment in a current or prospective position.

employee at an accredited institution of higher education. Before an
employee may be reimbursed for training under this subsection, the
Board's Executive Director must authorize the reimbursement.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 2, 2016.

TRD-201601091

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-7555

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 61. CHRONIC DISEASES
SUBCHAPTER C. BREAST AND CERVICAL
CANCER SERVICES

25 TAC §61.33

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes an amendment to §61.33, con-
cerning the Breast and Cervical Cancer Services (BCCS) Pro-
gram.

BACKGROUND AND PURPOSE

The BCCS Program provides access to high-quality breast and
cervical cancer screening and diagnostic services for eligible
Texas women who are unable to access the same care through
other funding sources or programs. Services may include clinical
breast examinations and mammograms to screen for breast can-
cer, and pelvic examinations and Pap tests to screen for cervical
cancer. Diagnostic services and case management are also pro-
vided for women with abnormal breast or cervical cancer screen-
ing results.

The BCCS Program is the access point for women to apply for
Medicaid for breast and cervical cancer in order to access can-
cer treatment. Services are provided through contracts with non-
profit agencies, local health departments, hospitals, and commu-
nity health centers.

The purpose of the amendment is to revise language describing
which providers are eligible to apply and be reimbursed for pro-
viding services in the BCCS Program. The amendment is neces-
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sary to comply with Article I, Rider 72 (relating to the BCCS Pro-
gram) of the General Appropriations Act for State Fiscal Years
2016 and 2017 (House Bill 1, 84th Legislature, Regular Ses-
sion, 2015, art. II, at lI-72). Article I, Rider 72 specifies that
BCCS funds may be used to compensate only providers that
satisfy the eligibility requirements for the Texas Women's Health
Program (TWHP), except in very limited circumstances. Accord-
ingly, BCCS providers must be eligible to participate in the TWHP
and comply with the relevant TWHP statute, which can be found
in Texas Human Resources Code, §32.024(c-1), and rules in 25
Texas Administrative Code (TAC), §39.33 and §39.38. Rider 72
also enables the department to compensate local providers, for
BCCS purposes, that are not eligible to participate in the TWHP
if the department is unable to locate a sufficient number of TWHP
eligible providers in a certain region.

SECTION-BY-SECTION SUMMARY

Proposed new §61.33(a) requires BCCS providers to be eligi-
ble to participate in the TWHP in order to participate in BCCS
and to be reimbursed for services provided in the BCCS Pro-
gram. Specifically, §61.33(a) requires BCCS providers to com-
ply with the TWHP requirements set forth under 25 TAC, Sub-
chapter B, §39.33 (relating to Definitions) and §39.38 (relating to
Health-Care Providers), including the requirement that providers
do not perform or promote elective abortions, and are not affili-
ates of entities that perform or promote elective abortions. The
term "affiliate" is defined in §39.33(1), and the term "promote" is
defined in §39.38(c).

Proposed new §61.33(b) allows the department to contract
with providers, for purposes of the BCCS Program, that are not
eligible to participate in the TWHP, if the department is unable
to locate a sufficient number of TWHP eligible providers in a
certain region. Section 61.33(b) sets forth a list of non-ex-
haustive factors that the department will use when determining
whether a certain region has a sufficient number of TWHP
eligible providers.

Proposed new §61.33(c) requires BCCS providers to provide the
department, or its designee, with all requested information to
determine the provider's compliance with program requirements.

Proposed new §61.33(d) provides that if the department, or its
designee, determines that a BCCS provider has failed to comply
with the requirements of this section, then the department, or its
designee, will disqualify the provider from BCCS.

Proposed new §61.33(e) provides that if a BCCS provider is
disqualified, the department, or its designee, will take appropri-
ate action to assist an impacted BCCS client to find an alterna-
tive provider, and will recoup any funds paid to the disqualified
provider for BCCS performed during the period of disqualifica-
tion.

FISCAL NOTE

Lesley French, Director, Office of Women's Health, has deter-
mined that for each year of the first five years that the section
will be in effect, there will be no fiscal implications to state or lo-
cal governments as a result of enforcing and administering the
section as proposed. The proposed rule does not change cur-
rent program structure and implementation. The amendment is
necessary to comply with Article Il, Rider 72 of the 2016-2017
General Appropriations Act.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. French also determined that there will be no adverse im-
pact on small businesses or micro-businesses required to com-
ply with the section as proposed. This was determined by inter-
pretation of the rule that small businesses and micro-businesses
will not be required to alter their business practices in order to
comply with the section. Therefore, an economic impact state-
ment and regulatory flexibility analysis for small and micro-busi-
nesses are not required.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with the section as proposed. There is no
anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Ms. French has also determined that for each year
of the first five years the section is in effect, the public will benefit
from adoption of the section. The public benefit anticipated as a
result of enforcing or administering the section will be continued
access to breast and cervical cancer screening and diagnostic
services for eligible, low-income women in Texas.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner's right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Tori Jones,
Mail Code 1923, Breast and Cervical Cancer Services
Program, Department of State Health Services, P.O. Box
149347, Austin, Texas 78714-9347 or by email to BCCSPro-
gram@dshs.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rule has been reviewed
by legal counsel and found to be within the state agencies' au-
thority to adopt.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code,
§531.0055(e), and Texas Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
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services by the department and for the administration of Texas
Health and Safety Code, Chapter 1001.

The amendment affects Texas Government Code, Chapter 531;
and Texas Health and Safety Code, Chapter 1001.

$61.33.  Providers.

(a) Health care providers must be eligible to participate in the
Texas Women's Health Program (TWHP) in order [serving women with
incomes at or below 200% of the federal poverty level are eligible] to
apply as providers for and be reimbursed for services provided in the
Breast and Cervical Cancer Services (BCCS) Program, except in very
limited circumstances. Providers that are eligible to apply also include
providers that do not provide the required TWHP service package but
are otherwise eligible to participate in the TWHP. Healthcare providers
must ensure compliance with the requirements set out in Subchapter
B, §39.33 of this title (relating to Definitions) and §39.38 of this title
(relating to Health-Care Providers). [providers: Eligible applicants in-
providers of health services to the target and priority pepulations:|

(b) Exempted Providers. If the BCCS Program is unable to lo-
cate a sufficient number of TWHP eligible providers in a certain region,
the BCCS Program may compensate other local providers for the pro-
vision of breast and cervical cancer screening and diagnostic services.
Methodologies for determining if a certain region has a sufficient num-
ber of TWHP eligible providers may include, but are not limited to the:

(1) estimated number of clients in need;

(2) amount of funds available for allocation;

(3) service capacity of the proposed provider for the pro-
vision of breast and cervical cancer screening and diagnostic services;
and

(4) distance and/or time clients must travel to receive ser-

vices.

(c) Compliance Information. Upon request, BCCS providers
must provide the department or its designees with all information the
department or its designees require to determine the provider's compli-
ance with the program requirements.

(d) Provider Disqualification. If, after the effective date of
this section, the department or its designee determines that a BCCS
provider fails to comply with this section, the department or its de-
signee will disqualify the provider from BCCS.

(e) Recoupment. If a BCCS provider is disqualified, the de-
partment or its designee will take appropriate action to:

(1) assista BCCS client to find an alternative provider; and

(2) recoup any funds paid to the disqualified provider for
BCCS services performed during the period of disqualification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 2, 2016.

TRD-201601060

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 776-6972

¢ L4 ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 34. STATE FIRE MARSHAL
SUBCHAPTER B. FIRE SUPPRESSION
RATINGS OVERSIGHT

28 TAC §§34.201 - 34.204

The Texas Department of Insurance proposes new 28 TAC
Chapter 34, Subchapter B, §§34.201 - 34.204, relating to
oversight of fire suppression ratings. These new sections are
necessary to implement Government Code §417.0083 and to
specify by rule the state fire marshal's procedures to perform
oversight of fire suppression ratings as directed by the commis-
sioner.

EXPLANATION.
History of fire ratings

Until 1991, key rate inspections were conducted by TDI and its
predecessors. In 1991, the inspection duty was transferred to
the Texas Commission on Fire Protection (TCFP) and performed
by the state fire marshal. From 1991 to 1998, the state fire mar-
shal conducted inspections of local fire department facilities as
part of a process to establish key rates. The state fire marshal
was part of the TCFP until the legislature transferred the state
fire marshal to TDI.

Key rates were part of a formula used to determine fire insurance
premiums for individual properties in cities, towns, and districts.
The Texas State Archives maintains copies of key rate analyses,
reports, correspondence, maps, proposed key rate schedules,
city ordinances, city codes, photographs, water and wastewater
master plans, clippings, lists, notes, and blueprints from 1893
for cities and towns in Texas for fire protection and insurance
purposes. The TCFP conducted key rate inspections and rec-
ommended a key rate to the (former) State Board of Insurance
for the board's final approval. If the key rate was not approved,
the board would inform TCFP of the reason and recommend an-
other key rate. Effective January 1, 1997, all existing key rates
for cities, towns, and districts were frozen. Texas was the last
state to continue using a key rate schedule.

In 1916 an industry standard was produced, the Standard Grad-
ing Schedule of Grading Cities and Towns. Texas adopted an
evaluation process in 1918, based on the 1916 standards, to es-
tablish a methodology for establishing fire insurance key rates
for individual properties and communities. The maijority of the
1916 key rate schedule did not change for the next 80 years.
Items evaluated to determine the key rates included the fire de-
partment's method for receiving and handling of fire alarms, the
capability of the fire department to fight fires, and the capability
of the community's existing water supply to fight fires. The more
proficient a community was in fighting fires, the lower the key
rate, resulting in lower fire insurance premiums for the individual
properties within that community.

Commissioner's Order No. 96-1377 (November 25, 1996), re-
pealed the existing Texas Key Rate Schedule used for grading
public fire protection of cities, towns, and districts in Texas. The
Commissioner's Order also adopted the Fire Suppression Rating

PROPOSED RULES March 18, 2016 41 TexReg 2087



Schedule and Texas Addendum; the Public Protection Classifi-
cation system for cities, towns, and districts in Texas, effective
January 1, 1997; and specified procedures for state fire marshal
oversight of property protection classifications. Insurance Ser-
vices Office, Inc (ISO) a private organization, has produced the
detailed reports of inspection since 1998.

Analysis

The ISO is a licensed advisory organization under Insurance
Code Chapter 1805, and currently submits fire ratings to TDI,
based on its fire suppression and mitigation grading schedule.
Section 1805.053 provides that an advisory organization may
file with the commissioner prospective loss costs, supplemen-
tary rating information, and policy forms. A filing made by an ad-
visory organization is subject to the provisions of the Insurance
Code and other laws of this state governing rate filings. A fire
suppression and mitigation grading schedule is supplementary
rating information. Insurance Code §2251.101 specifies that all
rates, as well as supplementary rating information, must be filed
as required by the commissioner by rule.

This proposed subchapter does not alter or amend the filing re-
quirements under Insurance Code Chapter 2251 or §38.002.
The proposed new subchapter specifies the procedure for mon-
itoring the application of fire suppression and mitigation grading
schedules in determining fire ratings for communities, fire dis-
tricts, or other jurisdictions.

Government Code §417.0083 provides that the state fire mar-
shal will perform duties as directed by the commissioner relat-
ing to TDI's fire suppression ratings schedule. Commissioner's
Order 96-1377 directs the state fire marshal to continue to ex-
ercise the responsibilities under the Government Code as it ex-
ercised under TDI's key rate schedule, including recommend-
ing the grading for individual municipalities for approval. These
proposed rules codify the procedures and responsibilities of the
state fire marshal pertaining to oversight of fire ratings. Gov-
ernment Code §417.005 provides that the commissioner may
adopt necessary rules to guide the state fire marshal in the per-
formance of duties for the commissioner.

The Insurance Code contains two provisions relating to provid-
ing additional credit for certain improved fire protection methods.
Insurance Code §2003.003 provides that the commissioner may
give a locality, municipality, or other political subdivision credit
for the reduction of fire hazards, for improvements that tend to
reduce fire hazards, and for a good fire record. Insurance Code
§2003.004 provides that the commissioner may require an in-
surer to give credit to a policyholder for the reduction of fire haz-
ards through a policyholder credit. To implement these two sec-
tions, the commissioner directs the state fire marshal to exercise
oversight related to fire ratings. The proposed new subchap-
ter ensures that the credit created by §2003.003 and §2003.004
is maintained in the application of any fire suppression ratings
schedule.

Proposed Subchapter

Section 34.201 of the subchapter specifies that the applicability
of the subchapter is for an advisory organization or other filer
that determines a fire rating based on a fire suppression and
mitigation grading schedule. The filing of a fire suppression and
mitigation grading schedule is a filing that a filer must make in
accordance with Insurance Code Chapter 2251, and is not the
subject of this subchapter. 1ISO has filed a fire suppression and
mitigation rating schedule. Other advisory organizations or in-
surers could enter the marketplace to provide fire ratings. The

proposed subchapter would apply to all fire suppression and mit-
igation grading schedules where a filer recommends a fire rating.

Section 34.202 defines certain terms used in the subchapter.

Section 34.203 specifies the process for submission of fire rat-
ings, how the fire rating will be verified, the approval or disap-
proval of the fire rating, and appeals procedures. The section
includes a 30-day deemer provision so that inaction does not de-
lay the approval of otherwise compliant fire ratings. The review
period can be extended if the filer agrees. The procedures are
proposed in accordance with the authority to establish summary
procedures for routine matters under Insurance Code §36.102.

Section 34.204 specifies the process for the appeal of a com-
munity fire-rating determination. The procedures are proposed
in accordance with Insurance Code §36.103, concerning to Re-
view of Action on a Routine Matter.

FISCAL NOTE. Chris Connealy, state fire marshal, has deter-
mined that for each year of the first five years the sections will
be in effect, there will be no fiscal impact to state and local gov-
ernments as a result of the enforcement or administration of the
proposed rule. There will be no measurable effect on local em-
ployment or the local economy as a result of the proposal.

PUBLIC BENEFIT AND COST NOTE. Mr. Connealy, has also
determined that for each year of the first five years the sections
are in effect, the public benefits anticipated as a result of the pro-
posed sections will be the accurate and consistent application of
fire suppression and mitigation grading schedules. The probable
economic cost to persons required to comply with the sections
will be the administrative costs to submit proposed fire ratings or
objections to a proposed fire rating.

The proposed subchapter's submission and review procedure
are similar to those required by Commissioner's Order No.
96-1377. TDI anticipates that the proposed rule will not ma-
terially differ from existing procedure required to comply with
Insurance Code §2003.003 and §2003.004.

Submission Costs

Though TDI has identified factors attributable to the administra-
tive cost of the subchapter, it cannot estimate the total annual
costs because of several nonquantifiable cost factors, including
the unknown methodology required by future fire suppression
and mitigation grading schedules and the unknown degree of
complexity in a particular fire rating. While it is not feasible to
determine the actual cost of each activity for all submitting enti-
ties, TDI has provided information about factors that will gener-
ate costs under this proposal.

For each proposed fire rating submitted to TDI, TDI estimates
that each submitter will incur personnel costs. TDI anticipates
compliance involves administrative and management person-
nel. It is not feasible for TDI to determine the actual employee
costs for filing entities; however, the United States Department
of Labor, Bureau of Labor Statistics' May 2012, Occupational
Employment Statistics report indicates that the hourly mean
wages for the professions in Texas, as referenced in this cost
analysis, are $26.15 for office and administrative workers
(www.bls.gov/oes/CURRENT/0es431011.htm) and $56.85 for
general and operations managers (www.bls.gov/oes/CUR-
RENT/0oes111021.htm). In New Jersey, where ISO is head-
quartered, the hourly mean wage for office and administrative
workers is $28.82, and the mean wage for general and op-
erations managers is $77.58. TDI estimates that preparation
of a fire rating submission as specified in §34.203 will likely
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require one to two hours of administrative staff time and one to
four hours of operations manager time. In 2014, the State Fire
Marshal's Office processed 278 fire-rating submissions. For
2016, the state fire marshal anticipates the number of fire-rating
submissions will exceed 300.

TDI estimates the cost of making an electronic submission to be
minimal and impossible to reasonably estimate. TDI estimates
the cost of a mail submission to be less than $5 in aggregate for
postage, envelope, paper, and mail preparation.

Appeal Costs

If a fire rating were to be appealed to a hearing, TDI estimates
that each submitter will incur additional personnel costs. Ad-
ditional hourly wages for office and administrative workers and
general and operations managers will be required. Each hearing
would be different, but TDI anticipates that preparing for a hear-
ing would require 10 to 20 hours of time from office and adminis-
trative workers and 20 to 40 hours of time from general and op-
erations managers. Additional labor may be required from an at-
torney. The United States Department of Labor, Bureau of Labor
Statistics' May 2012, Occupational Employment Statistics report
indicates that the hourly mean wage for attorneys in Texas, as
referenced in this cost analysis, is $67.91 (www.bls.gov/oes/cur-
rent/oes231011.htm). TDI estimates an attorney may require be-
tween 20 and 80 hours to prepare for and attend a hearing.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
As required by Government Code §2006.002(c), TDI has deter-
mined that the proposal will not have an adverse economic ef-
fect on small or micro businesses because the proposal does not
apply to any small or micro businesses. Instead, it only relates
to certain advisory organizations or filers that file supplementary
rating information used as fire suppression ratings. The only cur-
rently licensed advisory organization or insurer that has filed fire
suppression and mitigation grading schedules is not a small or
micro business.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action and, therefore, does not constitute a taking or require a
takings impact assessment under Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. If you wish to comment
on this proposal you must do so in writing no later than 5 p.m.,
Central time, on April 18, 2016. Please send one copy of your
comments to Norma Garcia, General Counsel, Mail Code 113-
2A, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104. You must simultaneously submit an addi-
tional copy of the comment to Chris Connealy, State Fire Mar-
shal, Mail Code 112-FM, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. If you wish to request
a public hearing on this proposal, you must submit your request
separate from your comments to the Office of Chief Clerk, Mail
Code 113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104 before the close of the public com-
ment period. If a hearing is held, written comments and public
testimony presented at the hearing will be considered.

STATUTORY AUTHORITY. The new sections are proposed un-
der Government Code §417.0083 and §417.005, and Insurance
Code §§2003.003, 2003.004, 36.102, 36.103, and 36.001.

Government Code §417.0083 provides that the state fire mar-
shal must perform duties as directed by the commissioner relat-
ing to TDI's fire suppression ratings schedule.

Government Code §417.005 provides that the commissioner
may adopt necessary rules to guide the state fire marshal in the
performance of duties for the commissioner.

Insurance Code §2003.003 provides that the commissioner may
give a locality, municipality, or other political subdivision credit
for the reduction of fire hazards, for improvements that tend to
reduce fire hazards, and for a good fire record.

Insurance Code §2003.004 provides that the commissioner may
require an insurer to give credit to a policyholder for the reduction
of fire hazards through a policyholder credit.

Insurance Code §36.102 provides that TDI may create a sum-
mary procedure for routine matters if the activity is voluminous,
repetitive, believed to be noncontroversial, and of limited inter-
est to anyone other than persons involved in or affected by the
proposed TDI action.

Insurance Code §36.103 provides that the commissioner may
adopt rules relating to an application for review of a routine mat-
ter taken under a summary procedure adopted under Insurance
Code §36.102.

Insurance Code §36.001 provides that the commissioner of in-
surance may adopt any rules necessary and appropriate to im-
plement the powers and duties of TDI under the Insurance Code
and other laws of this state.

CROSS REFERENCE TO STATUTE. The proposed new sub-
chapter implements Government Code §417.0083 and Insur-
ance Code §2003.003 and §2003.004.

$34.201.  Applicability.

This subchapter applies to an advisory organization or other filer that
determines a fire rating for a community, fire district, or other jurisdic-
tion based on a fire suppression and mitigation grading schedule.

§34.202.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Advisory organization--An advisory organization
licensed under Insurance Code Chapter 1805.

(2) Fire rating--A rating, or evaluation of fire suppression
and mitigation capabilities, for a community based on the criteria in a
fire suppression and mitigation grading schedule.

(3) Filer--An advisory organization or insurer that files fire

ratings.

(4) Fire suppression and mitigation grading schedule--A
schedule with criteria for determining the fire rating for a community,
fire district, or other jurisdiction. A fire suppression and mitigation
grading schedule is supplementary rating information, as defined by
Insurance Code §2251.002.

(5) Community--A community, fire district, jurisdiction, or
other definite geographic area.

(6) Survey--The results of an inspection to evaluate a com-
munity's fire suppression and mitigation capabilities.

§34.203.  Review of Community Fire Ratings.

(a) Submission. A filer must submit a proposed fire rating for
a community to the State Fire Marshal's Office. A submission must
contain:
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(1) arecommended fire rating based on the filer's survey;

(2) justification for the recommended fire rating, consistent
with the applicable fire suppression and mitigation grading schedule;

(3) identification of the fire suppression and mitigation
grading schedule used to determine the fire rating;

(4) the primary contact information, including telephone

(b) Timeliness. A person must appeal an approval or disap-
proval not later than the 60th day after the date of the state fire mar-
shal's approval or disapproval.

(c) Petition. A petition filed under this section must be in writ-
ing. The petition must identify the fire rating and specify why the ap-
proval or disapproval was inconsistent with the applicable fire suppres-
sion and mitigation grading schedule and state law and regulations. The

and email, for the person completing the survey; and

(5) an explanation indicating why a community did not
achieve a better rating, if applicable.

(b) Verification. After receiving a completed proposed fire rat-
ing, the State Fire Marshal's Office may review the proposed fire rat-
ing for compliance with the applicable fire suppression and mitigation
grading schedule and with state laws and regulations.

(c) Requests for additional information. If the state fire mar-
shal determines that the filer's submission is incomplete or otherwise
deficient, the State Fire Marshal's Office may request additional infor-
mation from the filer.

d A

(1) The State Fire Marshal's Office will approve proposed
fire ratings that are:

(A) consistent with the applicable fire suppression and
mitigation grading schedule; and

roval.

(B) consistent with all applicable state laws and regula-

tions.

(2) A proposed fire rating will be deemed approved 30 days
after the date it is filed only if it meets the criteria in paragraph (1) of this
subsection, and is not disapproved within that 30-day period, unless:

(A) the State Fire Marshal's Office provides notice of
proposed disapproval of the fire rating during the 30-day period; or

(B) the filer agrees to extend the period.

(3) The time between the date the state fire marshal re-
quests additional information from the filer and the date the state fire
marshal receives the information requested is not included in the com-
putation of the 30-day period in paragraph (2) of this subsection.

(e) Disapproval. If a proposed fire rating is not consistent with
the applicable fire suppression and mitigation grading schedule and
not compliant with applicable state laws and regulations, the State Fire
Marshal's Office will:

(1) notify the filer of a proposed negative action no later
than the fifth day before the date the State Fire Marshal's Office pro-
poses to take the action; and

(2) disapprove the proposed fire rating and provide a writ-
ten explanation of the reasons for the disapproval.

(f) Community notification. The State Fire Marshal's Office
may notify an affected community of the proposed fire rating.

(g) Notification. The State Fire Marshal's Office will notify the
filer of the final approval or disapproval of a fire rating. Notification
will be in the form of a letter or electronic notification and will contain
the effective date of the approval or disapproval.

§34.204.  Appeal of Community Fire Rating Determination.

(a) Appeal. A filer or person who does not agree with an ap-
proval or disapproval of a proposed fire rating may petition for appeal
and a hearing to review the matter.

petition must be filed with the Texas Department of Insurance, Office
of the Chief Clerk, Mail Code 113-2A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104.

(d) Review. A person affected by the approval or disapproval
of a fire rating is entitled to a review of the action under Government
Code Chapter 2001.

(e) Proceeding. A hearing under this section will be conducted
in accordance with the Insurance Code, the Administrative Procedure
and Texas Register Act, and Chapter 1 of this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601151

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 676-6584

¢ L4 ¢
CHAPTER 34. STATE FIRE MARSHAL

The Texas Department of Insurance proposes amendments to
28 Texas Administrative Code Chapter 34, Subchapter C, Stan-
dards and Fees for State Fire Marshal Inspections §34.302; Sub-
chapter E, Fire Extinguisher Rules §§34.510, 34.514, 34.517,
and 34.521; Subchapter F, Fire Alarm Rules §§34.609, 34.615,
34.616, and 34.622 - 34.624; Subchapter G, Fire Sprinkler Rules
§834.713, 34.716, 34.721, and 34.722; Subchapter H, Storage
and Sale of Fireworks §§34.808, 34.818, 34.823, and 34.832;
Subchapter M, Scheduled Administrative Penalties §34.1302;
the repeal of Subchapter J, Stovetop Fire Suppression Device
Approval §§34.1001 - 34.1004; and new §34.524 in Subchap-
ter E, §34.631 in Subchapter F, §34.726 in Subchapter G, and
§34.833 in Subchapter H. These amendments, repeals, and new
sections are necessary to implement statutory changes made
by HB 1150 84th Legislature (2015), SB 807, 84th Legislature
(2015), and SB 1307, 84th Legislature (2015); clarify the intent of
the regulations; revise tags, labels, and stamps; require certain
conduct; prohibit certain other conduct; and to amend penalty
schedules.

EXPLANATION. This proposal includes amendments, new sec-
tions, and repeals to various subchapters relating to the state fire
marshal.

Throughout the proposed amendments nonsubstantive changes
are proposed. These changes change "shall" to the more pre-
cise "must," "may," or "is." Other nonsubstantive changes include
the addition of oxford commas, changes is capitalization, remov-
ing unnecessary "the" before code references, the substation of
other punctuation for semicolons, and the removal of "and/or"
in favor of simply "or." These changes are done for purposes of
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matching agency style, consistency, and to improve readability.
None of these nonsubstantive changes alter the meaning of the
rules.

SUBCHAPTER C. STANDARDS AND FEES FOR STATE FIRE
MARSHAL INSPECTIONS

Section 34.302.

The department adds a definition to §34.302, to clarify the mean-
ing of the term "authority having jurisdiction" with respect to state
fire marshal inspections.

The definition clarifies that these are the standards adopted by a
nationally recognized standards-making association for fire pro-
tection and the standards under which the state fire marshal will
inspect, as contemplated in Government Code §417.008. Typ-
ically, the entity performing an inspection is also the entity with
the authority to adopt a local fire code. But since state fire mar-
shal inspectors conduct examinations of dangerous conditions
statewide, including areas with locally adopted fire codes, the
authority having jurisdiction may not be the inspecting entity. The
proposed definition clarifies this relationship.

SUBCHAPTER E. FIRE EXTINGUISHER RULES
Section 34.510.

The proposed amendment to §34.510, relating to Certificates
of Registration, establishes what constitutes an adequately
equipped business vehicle to ensure that licensees are properly
equipped for the services they provide. The amendment par-
allels the equipment requirements for certain activities already
described in the section. The adopted NFPA standard NFPA 10
specifically requires that the business vehicle be equipped with
the applicable service manual when the licensee or licensed firm
is servicing certain equipment. Failure to have these reference
materials available in the field harms the licensee's or licensed
firm's ability to adequately service life-saving fire extinguishing
devices.

Section 34.514.

The proposed amendment to §34.514, relating to Applications,
adds a requirement for the applicant to furnish, along with the
application for a license, a copy of the applicant's criminal history
report. Under the current rules, the department requests the
applicant's criminal history report after it receives the application,
which causes delays in processing the application. Requiring the
applicant to provide their own criminal history report will expedite
application processing. Some individuals, primarily those living
outside of Texas, may need to have fingerprints taken by the
Texas Department of Public Safety's vendor and then processed.

Section 34.517.

The proposed amendment to §34.517, relating to Installation and
Service, clarifies the requirements for fixed fire extinguisher sys-
tems. The amendment adds language that allows installation
and servicing to comply with a standard adopted by the political
subdivision in which the system is installed. In general, the state
fire marshal adopts National Fire Protection Association (NFPA)
standards, or other standards, when those standards are re-
vised. Local governments may lag behind. This change provides
greater flexibility in allowing licensed persons to perform services
consistent with the standards adopted by the political subdivi-
sion where the system is installed. Another proposed change
requires that the service tag indicates temperature and quantity
for fusible metal alloy fixed-temperature sensing elements; this
will help ensure the safe maintenance and service of these sys-

tems. New subsection (k) is added to address pre-engineered
dry chemical fixed fire extinguishing systems requirements. This
provision was previously in the section, but had been inadver-
tently deleted in an earlier rule adoption.

Section 34.521.

The proposed amendment to §34.521, relating to Red Tags, re-
quires notification to the authority having jurisdiction (AHJ) when
a tag is corrected. The rules already require the licensee or li-
censed firm to notify the AHJ when they identify a problem, but
this amendment will help AHJs follow up with building owners
or representatives to determine when they have fixed an unsafe
condition. The proposed notification requirement is similar to the
existing requirement for licensees or licensed firms to notify an
AHJ of a tagged device, and it is consistent with NFPA 17A Stan-
dard for Wet Chemical Extinguishing Systems.

Section 34.524.

New §34.524, relating to Military Service Members, Military Vet-
erans or Military Spouses reflects the statutory protections as
provided in Occupations Code Chapter 55 and as amended by
SB 807 and SB 1307. The new rule puts all military-related
waivers and exemptions in one section so that affected persons
are on notice that the provisions may apply to them. Subsection
(a) implements SB 807, and provides for waiver of application
and examination fees for certain military service members, mili-
tary veterans, and military spouses. Subsection (b) implements
SB 1307, Section 8, and provides specific credit for verified mil-
itary service with respect to apprentice requirements. Subsec-
tion (c) implements SB 1307, Section 4, and provides for the ex-
tension of license renewal deadlines for certain military service
members. Subsection (d) implements SB 1307, Section 5, and
provides for waiver of license prerequisites for certain military
service members, military veterans, and military spouses. Other
benefits, exemptions, or waivers that are due to military service
members, military veterans, and military spouses as provided in
state or federal law may also apply.

SUBCHAPTER F. FIRE ALARM RULES
Section 34.609.

The proposed amendment to §34.609, relating to Approved Test-
ing Organization, includes the fire marshal's recognition of an-
other approved testing organization, the Electronic Security As-
sociation (ESA), as a testing standards organization for testing
license applicants. Insurance Code §6002.156 provides that the
state fire marshal may adopt rules as necessary to implement
examination requirements. Insurance Code §6002.158 provides
that training schools must be approved by the state fire marshal.
The state fire marshal has reviewed ESA's application, course,
and testing curriculum and has determined that it is an approved
organization for purposes of the Fire Alarm Rules. The ESA ma-
terials and course for the residential alarm license provides an
acceptable level of training.

Section 34.613.

The proposed amendment to §34.613, relating to Applications,
adds a requirement for the applicant to furnish, along with the ap-
plication for a license, a copy of the applicant's criminal history
report. Under the current provisions, the department requests
the criminal history from the Texas Department of Public Safety
after receiving an application, which delays the application ap-
proval process. Requiring that applicants provide their criminal
history report with their application will expedite the application
approval process. The criminal history report process may re-
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quire some applicants, primarily those living outside of Texas,
to have fingerprints taken by the Texas Department of Public
Safety's vendor and then processed. Proposed §34.613(b)(1)
includes additional language that specifies the general content
for the qualifying test as part of a training school for a residential
fire alarm technical license. The change clarifies an ambiguity
that existed in the content of the residential fire alarm techni-
cian training school instruction. Other changes are proposed to
accommodate ESA as a testing standards organization, and for
consistency with the proposed changes to §34.609.

Section 34.615.

The proposed amendment to §34.615, relating to Test, are in
conjunction with the approval of ESA in §34.609, and add ESA
to the list of organizations that may conduct technical qualifying
tests.

Section 34.616.

The proposal amends §34.616, relating to Sales, Installation,
and Service. The amendments to §34.616(b)(1) specify that the
licensee who plans fire detection and fire alarm devices or sys-
tems must be licensed under the primary registered firm. This
amendment is congruent with the structure of the fire alarm li-
censing under Insurance Code Chapter 6002. The amendments
t0§34.616(b)(4) add servicing to the list of functions that must be
done in accordance with the adopted standards. The amend-
ments also delete the provision related to the Tentative Interim
Amendment published by the NFPA and allow for system plan-
ning, installation, and servicing if it complies with a more recent
standard adopted by the political subdivision in which the sys-
tem is installed. This change allows greater flexibility in allowing
licensed persons to perform services consistent with the stan-
dards adopted by the political subdivision. The amendments
to §34.616(c) establish a two-year record keeping requirement
for firms. This requirement is consistent with the adopted NFPA
72 requirements. Additionally, the amendment specifies that the
state fire marshal or the state fire marshal's representative can
examine the operation records for service, maintenance, test-
ing, and certification. The requirements for storage and access
of these records will assist the state fire marshal with fair, thor-
ough, and consistent regulation of licensed firms.

Section 34.622.

The proposed amendment to §34.622, relating to Inspection/Test
Labels, creates two new subsections for licensees and licensed
firms to provide notice to AHJs when a new system is installed or
a problem is corrected. The change will help AHJs follow up with
building owners or representatives. Section 34.622(c) specifies
that an inspection/test label may be applied only after an AHJ has
approved the new installation. Section 34.622(e) requires notice
to the AHJ when a fault or impairment has been corrected.

The department amends §34.622(h) to clarify the size of the ad-
hesive inspection/test label. The amendment to Figure: 28 TAC
§34.622(k) provides for indicating the name and address of the
business where the inspection occurred. This will assist local
AHJs with monitoring the inspections done in their jurisdiction.

Section 34.623.

The proposed amendment to §34.623, relating to Yellow Labels,
requires the inspector or service provider to notify the AHJ when
a tag is corrected. The rules already require the licensee or reg-
istered firm to notify the AHJ when a problem is identified. This
change will help AHJs follow up with building owners or repre-
sentatives to determine whether they have fixed an unsafe con-

dition. This submission of the revised status of a yellow label is
similar to the existing requirement to notify an AHJ of a tagged
device.

Section 34.624.

The proposed amendment to §34.624(d), relating to Red Labels,
requires notification to the AHJ when a tag is corrected. The
rules already require the licensee or registered firm to notify the
AHJ when a problem is identified. This change will help AHJs
follow up with building owners or representatives to determine
whether they have fixed an unsafe condition. Submission of the
revised status of a red label is similar to the submission of the
existing requirement to notify an AHJ of a tagged device.

Section 34.631.

New §34.631 reflects the statutory protections for military ser-
vice members, military veterans, and military spouses as pro-
vided in Occupations Code Chapter 55, and as amended by SB
807 and SB 1307. The new rule puts all military-related waivers
and exemptions in one section so that applicable persons are on
notice that the provisions may apply to them. Section 34.631(a)
implements SB 807, and provides for waiver of application and
examination fees for certain military service members, military
veterans, or military spouses. Section 34.631(b) implements SB
1307, Section 8, and provides specific credit for verified mili-
tary service with respect to apprentice requirements. Section
34.631(c) implements SB 1307, Section 4, and provides for the
extension of license renewal deadlines for certain military ser-
vice members. Section 34.631(d) implements SB 1307, Section
5, and provides for waiver of license prerequisites for certain mil-
itary service members, military veterans, and military spouses.
Other benefits, exemptions, or waivers that are due to military
service members, military veterans, and military spouses as pro-
vided in state or federal law may also apply.

SUBCHAPTER G. FIRE SPRINKLER RULES
Section 34.713.

The proposed amendment to §34.713 deletes requirements to
submit the examination test score. Proof of National Institute for
Certification in Engineering Technologies (NICET) certification
at Level Il demonstrates sufficient training and knowledge. The
proposed change also eliminates a potential redundancy for
applicants who already have a Responsible Managing Em-
ployee (RME) General license, because RME general licensees
already have demonstrated knowledge at a NICET Level lll,
which means they have demonstrated competency at least
equivalent to NICET Level Il. The proposed amendment to
§34.713 also adds a requirement for the applicant to furnish,
along with the application for a license, a copy of the applicant's
criminal history report. Under the current provisions, the depart-
ment requests the criminal history from the Texas Department
of Public Safety after receiving the application, which delays the
application approval process. Requiring that applicants provide
their criminal history report with their application will expedite
the application approval process. Some individuals, primarily
those living outside of Texas, may need to have fingerprints
taken by the Texas Department of Public Safety's vendor and
then processed.

Section 34.716.

The proposed amendment to §34.716, relating to Installation,
Maintenance, and Service deletes language so that the system
planning, installation, and servicing to comply with a standard
adopted by the political subdivision in which the system is in-

41 TexReg 2092 March 18, 2016 Texas Register



stalled, and provides that it is consistent with similar provisions
in this chapter. This change provides greater flexibility at the
local level by allowing licensees to perform services consistent
with the standards adopted by the political subdivision in which
the system is installed. The amendments to §34.716(c) estab-
lish a record keeping requirement for firms. This requirement is
consistent with the NFPA 13 requirements.

Section 34.721.

The proposed amendments to §34.721, relating to Yellow Tags,
adds that the licensee or licensed firm is required to notify the
AHJ when a tag is corrected. The rules already require the li-
censee or licensed firm notify the AHJ when a problem is identi-
fied. This change will help AHJs follow up with building owners
or representatives to determine whether they have fixed an un-
safe condition. Submitting the notification of a revised status of
a tag is similar to the existing requirement to notify an AHJ of a
tagged device.

Section 34.722.

The proposed amendment updates Figure: 28 TAC §34.722(h)
to provide for new exemplar years. The proposed amendment
includes a specification that the inspection/test label be approx-
imately three-inches high and three-inches wide.

Section 34.726.

New §34.726, relating to Military Service Member, Military Veter-
ans or Military Spouses, reflect the statutory protections for mil-
itary service members, military veterans, and military spouses
as provided in Occupations Code Chapter 55 and as amended
by SB 807 and SB 1307. The proposed new rule puts all mili-
tary-related waivers and exemptions in one section so that ap-
plicable persons are on notice that the provisions may apply to
them. Section 34.726(a) implements SB 807, and provides for
waiver of application and examination fees for certain military
service members, military veterans, or military spouses. Section
34.726(b) implements SB 1307, Section 8, and provides specific
credit for verified military service with respect to apprentice re-
quirements. Section 34.726(c) implements SB 1307, Section 4,
and provides for the extension of license renewal deadlines for
certain military service members. Section 34.726(d) implements
SB 1307, Section 5, and provides for waiver of license prerequi-
sites for certain military service members, military veterans, and
military spouses. Other benefits, exemptions, or waivers due to
military service members, military veterans, and military spouses
as provided in state or federal law may also apply.

SUBCHAPTER H. FIREWORKS RULES (formerly STORAGE
AND SALE OF FIREWORKS)

The proposed name of the subchapter changes from "Storage
and Sale of Fireworks" to the more concise "Fireworks Rules."
This nonsubstantive change conforms the title of the subchap-
ter to the similar Fire Extinguisher Rules, Fire Alarm Rules, and
Fire Sprinkler Rules elsewhere in the chapter and is intended to
improve clarity and organization of the rules.

Section 34.808.

The proposed amendments to §34.808, Definitions, add a def-
inition of "immediate family member," as a family member that
specifically includes the spouse, child, sibling, parent, grandpar-
ent, grandchild, stepparent, stepchild, and stepsibling; and a re-
lationship established by adoption, as provided in Occupations
Code §2154.254, relating to Employment of Minors. Cousins,
aunts, uncles, nieces, and nephews are not included in the defi-

nition of immediate family member. These individuals could work
at an owner's retail sales location, but would not fall under the
specific allowance for individuals aged 12 to 15. Section 34.808
also amends the definition of "retail fireworks site" to include
other structures, vehicles, or surrounding area subject to care
and control of the retailer, owner, supervisor, or operator of the
retail location. A related proposed change is made for §34.832,
relating to fire safety hazards near the site. By amending the
term to include those areas, retail fireworks site safety is more
effectively ensured.

Section 34.818.

The proposed amendment to §34.818, relating to Specific Re-
quirements for Retail Fireworks Stands, adds a requirement for
the minimum distance between fireworks and the front of the cus-
tomer counter and to the back side of the fireworks stand; and it
prohibits fireworks from being displayed on the customer counter
or in any manner that allows the customer to handle fireworks
without the assistance of an employee. This additional require-
ment ensures that customers cannot endanger themselves or
others. Customers may still examine and handle fireworks if an
attendant is assisting the customer.

Section 34.823.

The proposed amendment to §34.823, relating to Bulk Storage
of Fireworks 1.4G, establishes a requirement for a fire sprin-
kler system if a fireworks storage facility's floor space exceeds
12,000 square feet, and it allows for additional or more restrictive
fire protections that may be adopted by a political subdivision.
This proposed requirement will reduce the potential danger in-
herent in large fireworks storage facilities. Fire sprinklers can
slow or stop small fires (reducing the likelihood of detonating the
large quantities of explosive materials in fireworks storage facili-
ties), giving the occupants additional time to exit the building and
potentially providing emergency responders with additional time
to reach the scene. The proposed change is consistent with the
NFPA 1 Fire Code paragraph 13.3.2.23.1(2).

Section 34.832.

Section 34.832 relates to Specific Requirements for Retail Fire-
works Sites Other Than Stands. The proposed amendment to
§34.832(8) modifies the requirement for business owners to pro-
vide written notification to the local fire department and county
fire marshal about the location of a building that sells or stores
fireworks. HB 1150, 84th Legislature (2015), added additional
dates during which fireworks can be sold. Some of these addi-
tional sales periods are other than the July Fourth sales period.
So the proposed amendment removed the June 14 notice date
and instead requires the licensee or licensed fireworks retailer to
notify the AHJ about its intention to store or sell fireworks before
the time period fireworks will be stored or sold. This amendment
will allow local first responders and fire safety officials to continue
to have timely notice about when and where fireworks are sold.

The proposed amendment to §34.832(11) provides that ex-
tension cords may not be plugged in to a power strip. Power
strips are temporary wiring and are not designed to safely
provide power to extension cords. This temporary wiring is not
intended to be plugged in to one another, and doing so creates
a dangerous fire hazard (NFPA 1, paragraph 11.1.6.2). The
proposed amendment to §34.832(20) provides that an indoor
fireworks retail site must not display fireworks on the customer
counter or in any manner that allows the customer to handle
fireworks without an attendant directly assisting the customer.
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Section 34.833.

New §34.833, relating to Military Service Members, Military Vet-
erans and Military Spouses reflects the statutory protections for
military service members, military veterans, and military spouses
as provided in Occupations Code Chapter 55 and as amended
by SB 807 and SB 1307. The proposed rule puts all military-
related waivers and exemptions in one section so that appli-
cable persons are on notice that the provisions may apply to
them. Section 34.833(a) implements SB 807 and provides for
waiver of application and examination fees for certain military
service members, military veterans, or military spouses. Section
34.833(b) implements SB 1307, Section 8, and provides specific
credit for verified military service with respect to apprentice re-
quirements. Section 34.833(c) implements SB 1307, Section 4,
and provides for the extension of license renewal deadlines for
certain military service members. Section 34.833(d) implements
SB 1307, Section 5, and provides for waiver of license prerequi-
sites for certain military service members, military veterans, and
military spouses. Other benefits, exemptions, or waivers that are
due to military service members, military veterans, and military
spouses as provided in state or federal law may also apply.

SUBCHAPTER J. STOVETOP FIRE SUPPRESSION DEVICE
APPROVAL

Sections 34.1001 - 34.1004

The subchapter is proposed for repeal. SB 14, 78th Texas
Legislature (2003), repealed Insurance Code Articles 5.33A and
5.33C, providing for certificates used for premium credits and
discounts on insurance rates, including credits or discounts for
certain stovetop fire suppression devices.

SUBCHAPTER M. SCHEDULED ADMINISTRATIVE PENAL-
TIES

Section 34.1302

The proposed amendment to §34.1302 amends the previous
penalty schedules and creates a new penalty schedule. The
amendment to the penalty schedule for fire sprinkler violations
corrects the description for two listed violations. The existing
penalty schedules in Figure: 28 TAC §34.1302(a), Figure: 28
TAC §34.1302(b), and Figure: 28 TAC §34.1302(c) are amended
to include additional violations. The current department penalty
schedules, in effect since 2013, have promoted efficient and
timely resolution of minor administrative violations. The new
schedule, Figure: 28 TAC §34.1302(e), provides similar penal-
ties for minor violations of statute and rules related to fireworks
distributors.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Ernest McCloud, director, State Fire Marshal's Office, has
determined that for each year of the first five years the proposed
amendments, repeals, and new sections are in effect, there will
be no measurable fiscal impact to state and local governments
as a result of the enforcement or administration of this proposal.
The proposal requires the licensee or licensed firm to notify AHJs
about the correction of certain yellow- and red-tagged or labelled
systems. These additional notifications are not expected to add
additional costs to AHJs. Mr. McCloud does not anticipate any
measurable effect on local employment or the local economy as
a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. Mr. McCloud also de-
termined that for each year of the first five years the proposed
amendments, repeals, and new sections are in effect, the an-
ticipated public benefit as a result of the proposal is the preser-

vation of public health and safety through clarified regulations,
better notice to AHJs of fire protection tag and label corrections,
requirements for certain conduct, prohibitions on other certain
conduct, and amended penalty schedules.

Cost of amendments to Subchapter C. Standards and Fees for
State Fire Marshal Inspections.

The department does not expect additional costs of compliance
because of the proposed definition.

Cost of amendments to Subchapter E. Fire Extinguisher Rules.

The department does not expect additional costs for affected
persons to comply with the proposed amendment in §34.510,
relating to Certificates of Registration, to adequately equip busi-
ness vehicles. The department expects that licensees already
have the tools and reference materials required to provide the
services that licenses are contracted to perform. But, for those
licensees who do not have adequately equipped vehicles, the
department expects licensees to incur costs from $500 to $1,000
for tools and $500 to $1,000 for the adopted standards and ref-
erence materials. Each licensee can decide whether to provide
hard copies of the adopted standards and other reference mate-
rials, or whether an electronic device to access to the standards
is most cost effective and appropriate.

The department estimates that costs for affected persons to
comply with the proposed amendment to §34.514, relating to
Applications, will be approximately $5 per application. The
Department of Public Safety provides a mechanism for indi-
viduals to order their own criminal history report. The cost of
that criminal history report is $3 plus an added fee, the amount
of which depends on the payment method the applicant uses.
Applicants can determine the exact amount of the additional
fee by logging on to the Department of Public Safety website,
clicking on "purchase credits" under the criminal history section,
and selecting a payment method. Currently, applicants who
pay by credit card will pay an additional 2.25 percent of the
order plus $0.25. Individuals living outside of Texas may be
required by the Texas Department of Public Safety to have their
fingerprints taken by the Texas Department of Public Safety's
vendor. Currently, that vendor is MorphoTrust USA, and that
entity charges approximately $40 to process fingerprints.

The department expects no additional costs for affected persons
to comply with the proposed amendment to §34.517, relating to
Installation and Service. The proposed amendment adds flexibil-
ity to allow system installation and servicing to conform to stan-
dards adopted by the political subdivision in which the system is
installed. This flexibility will not add to the costs to affected per-
sons, and may reduce them. The proposed amendment to indi-
cate on the service tag the temperature and quantity for fusible
metal alloy elements will require minimal additional time by li-
censed personnel. Licensees already complete the tag informa-
tion, and recording the additional information should not require
substantially more time. The proposed amendment also adds
back a safety requirement related to pre-engineered dry chemi-
cal fixed fire extinguisher systems. The department expects that
affected persons are already complying with the requirement, or
they can alter their operations without additional costs.

The department expects that costs for affected persons to com-
ply with the proposed amendments to §34.521, relating to Red
Tags, to be approximately $5. Licensees already submit red tags
to the AHJ when they identify a problem. Licensees should be
able to estimate the costs of submitting the notice of correction
of the problem to the AHJ, as required by the proposed amend-
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ment, based on the costs associated with the current require-
ment to submit the tags to the AHJ. The department estimates
that most licensees will require approximately 10 minutes per
corrected tag notification. It is not feasible for the department
to determine the actual employee costs for filing entities; how-
ever, the United States Department of Labor, Bureau of Labor
Statistics' May 2012 Occupational Employment Statistics report
indicates that the hourly mean wages for professions in Texas,
as referenced in this cost analysis, are $26.15 for office and ad-
ministrative workers. Therefore, the department estimates the
cost of complying with the proposed amendments to §34.521 to
be approximately $5. The department estimates the cost of mak-
ing an electronic submission to the AHJ will be minimal and it is
impossible to pinpoint the exact cost; and the cost of a mail sub-
mission will be less than $5 in aggregate for postage, envelope,
paper, and mail preparation.

The department does not expect new costs for affected per-
sons to comply with the proposed new §34.524, relating to Mil-
itary Service Members, Military Veterans, or Military Spouses.
The proposed new section restates the existing statutory provi-
sions of Occupations Code Chapter 55. The proposal will reduce
costs for military service members, military veterans, and military
spouses to obtain a license because it waives costs and other
requirements for them.

Cost of amendments to Subchapter F. Fire Alarm Rules.

The department does not expect additional costs for affected
persons to comply with the proposed requirements in §34.609,
relating to Approved Testing Organizations, or §34.615, relating
to Test. The amendments to these two sections allow for ESA
as a testing standards organization for testing license applicants.
As a result of the proposed amendments, an additional testing
standard organization is recognized.

The department expects that costs for affected persons to com-
ply with the proposed amendment to §34.613, relating to Appli-
cations, will be approximately $5 per application. The Depart-
ment of Public Safety provides a mechanism for individuals to
order their own criminal history report. The cost for the report
is $3 plus an added fee, the amount of which depends on the
payment method the applicant uses. Applicants can determine
the exact amount of the additional fee by logging on to the De-
partment of Public Safety's website, clicking on "purchase cred-
its" under the criminal history section, and selecting a payment
method. Currently, applicants who pay with a credit card will
incur a fee equaling 2.25 percent of the order plus $0.25. In-
dividuals living outside of Texas may be required by the Texas
Department of Public Safety to have their fingerprints taken by
the Texas Department of Public Safety's approved vendor. Cur-
rently, that vendor is MorphoTrust USA, and that entity charges
approximately $40 to process fingerprints. The other amend-
ments to §34.613 are nonsubstantive clarifications and are not
expected to create additional costs of compliance to licensees.

The department expects additional costs for affected persons
to comply with the proposed amendment to §34.616, relating to
Sales, Installation, and Service, but does not expect additional
costs to comply with the proposed amendments to §34.616(b),
which are substantive and nonsubstantive clarifications of ex-
isting requirements. The proposed amendments in this sec-
tion also add flexibility to allow system installation and servicing
to conform to standards adopted by the political subdivision in
which the system is installed. This flexibility will not add to the
costs to affected persons, and may reduce them.

The department expects that there may be costs for affected per-
sons to comply with the proposed amendment to §34.616(d) re-
garding record keeping. The proposed two-year record keeping
requirement for firms is consistent with NFPA standards, but is
newly specified in the proposed rule. The department expects
that firms may incur additional costs related to the administrative
work of organizing and maintaining the records. It is not feasi-
ble for the department to determine the actual employee costs
for these entities. As stated in the cost associated with §34.521,
the hourly mean wages for office and administrative workers is
$26.15, and the department estimates the proposed requirement
will be 25 to 50 additional hours per year. The cost of comply-
ing with the proposed amendment to §34.521 could be $650 to
$1,310. But many affected firms already have records retention
policies consistent with this requirement, and will not incur addi-
tional costs.

The department expects that there may be costs for affected per-
sons to comply with the proposed amendment to §34.622, relat-
ing to Inspection Test Labels, but does not expect a cost asso-
ciated with the proposed new subsection (c), since the require-
ment only alters the timing of the placement of the inspection/test
label. The department does expect administrative costs associ-
ated with affected persons complying with new proposed sub-
section (e). The proposed new subsections require licensees to
send notices to AHJs with respect to the correction of a fault or
impairment. Licensees should be able to estimate the costs of
submitting the notice of correction to an AHJ, as required by the
proposed amendment, based on the costs associated with the
current requirement to submit tags to the AHJ. Most licensees
will require approximately 10 minutes per corrected tag notifica-
tion. It is not feasible for the department to determine the actual
employee costs for these entities. As stated in the cost estimate
associated with §34.521, the hourly mean wages for office and
administrative workers is $26.15, so the department estimates
the cost of complying with the proposed amendment to §34.521
to be approximately $5. The department estimates the cost of
making an electronic submission to be minimal and impossible
to reasonably estimate, and the cost of a mail submission will be
less than $5 in aggregate for postage, envelope, paper, and mail
preparation.

The department does not expect any additional costs associated
with the proposed inspection/test adhesive label in §34.622. Af-
fected persons may use their current supplies of adhesive labels,
and additional inspection/test labels of the appropriate size will
not cost substantially more. The proposed amendments also re-
quire recording the name and address of the business where the
inspection occurred on the tag in Figure: 28 TAC §34.622(i). Li-
censees already complete the tag information, so recording the
additional information will not require substantially more time.

The department expects that there may be costs for affected per-
sons to comply with the proposed amendments to §34.623, relat-
ing to Yellow Labels, and §34.624, relating to Red Labels. The
proposed amendments require the licensee to send notices of
correction of a fault or impairment to the AHJ. Licensees should
be able to estimate the costs of submitting the notice of correc-
tion to an AHJ, as required by the proposed amendment, based
on the costs associated with the current requirement to submit
tags to the AHJ. The department estimates that most licensees
will require approximately 10 minutes per corrected tag notifica-
tion. It is not feasible for the department to determine the actual
employee costs for filing entities. As stated in the cost estimated
associated with §34.521, the hourly mean wages for office and
administrative workers is $26.15, so the department estimates
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the cost of complying with the proposed amendments to §34.521
will be approximately $5. The department estimates the cost of
making an electronic submission to be minimal and impossible
to reasonably estimate, but the cost of a mail submission will be
less than $5 in aggregate for postage, envelope, paper, and mail
preparation.

The department does not expect costs for affected persons to
comply with the proposed new §34.631, relating to Military Ser-
vice Members, Military Veterans, and Military Spouses. The pro-
posed new section restates the existing provisions of Occupa-
tions Code Chapter 55. The proposal will reduce costs for mili-
tary service members, military veterans, and military spouses to
obtain a license because it waives costs and other requirements
for them.

Cost of amendments to Subchapter G. Fire Sprinkler Rules.

The department expects that there may be costs for affected per-
sons to comply with the proposed amendments to §34.713, re-
lating to Applications. The proposed change to delete the re-
quirement to submit the examination test score will not result in
additional costs. The department expects that costs to comply
with the proposed amendment to §34.713(b)(1) requiring appli-
cants to submit a criminal history report with an application to
cost approximately $5 per application. The Department of Pub-
lic Safety provides a mechanism for individuals to order a crimi-
nal history check. The cost is $3 plus an added fee, the amount
of which depends on the payment method the applicant uses.
Applicants can determine the exact amount of the added fee by
logging on to the Department of Public Safety's website, click-
ing on "purchase credits" under the criminal history section, and
selecting a payment method. Currently, applicants who pay with
a credit card will incur a fee equaling 2.25 percent of the order
plus $0.25. Individuals living outside of Texas may be required by
the Texas Department of Public Safety to have their fingerprints
taken by the Texas Department of Public Safety's vendor. Cur-
rently, that vendor is MorphoTrust USA, and that entity charges
approximately $40 to process fingerprints.

The department does not expect costs for affected persons to
comply with the proposed amendment to §34.716, relating to In-
stallation, Maintenance, and Service. The proposed amendment
adds flexibility to allow system planning, installation, and servic-
ing to conform to standards adopted by the political subdivision
in which the system is installed. This flexibility will not add to the
costs to affected persons, and may reduce them.

The department expects that there may be costs for affected per-
sons to comply with the proposed amendments §34.721, relating
to Yellow Tags, and §34.722, relating to Red Tags. The proposed
amendments require the licensee to send notices of a correction
of a fault or impairment to the AHJ. Licensees should be able
to estimate the costs of submitting the notice of correction to an
AHJ based on the costs associated with the current requirement
to submit tags to the AHJ. Most licensees will require approxi-
mately 10 minutes per corrected tag notification. Itis not feasible
for the department to determine the actual employee costs for fil-
ing entities; however, as stated in the cost estimated associated
with §34.521, the hourly mean wages for office and administra-
tive workers is $26.15. Therefore, the department estimates that
the cost of complying with the proposed amendment to §34.521
should be approximately $5. The department has determined
that the cost of making an electronic submission to be minimal
and impossible to reasonably estimate, and the cost of a mail
submission will be less than $5 in aggregate for postage, enve-
lope, paper, and mail preparation.

The department does not expect a cost for affected persons as
a result of the proposed amendment to §34.722, which updates
Figure: 28 TAC §34.722(h) to provide for new exemplar years.
"Exemplar" is the example date that is filled in on the tags, but
the actual tags can be modified for the current year.

The department does not expect costs for affected persons
to comply with the proposed new §34.726, relating to Military
Service Members, Military Veterans, or Military Spouses. This
proposed new section restates the existing statutory provisions
of Occupations Code Chapter 55. The proposal will reduce
costs for military service members, military veterans, and mil-
itary spouses to obtain a license because it waives costs and
other requirements for them.

Cost of amendments to Subchapter H. Storage and Sale of Fire-
WorkKs.

The department does not expect costs for affected persons to
comply with the proposed amendment to rename Subchapter H
to Fireworks Rules.

The department does not expect affected persons to incur costs
to comply with the proposed amendment to §34.808, relating to
Definitions. The proposed amendment provides new definitions
for what constitutes a retail fireworks site and who is an imme-
diate family member, and so it will not create additional costs of
compliance to licensees.

The department does not expect additional costs for affected
persons to comply with the proposed amendment to §34.818, re-
lating to Specific Requirements for Retail Fireworks Stands. The
proposed amendment provides clarification on the minimum dis-
tance of fireworks displayed in a fireworks stand from the front of
the customer counter to the back of the stand. The amendment
also includes a requirement that fireworks must not be displayed
on the customer counter or in any manner that allows the cus-
tomer to handle fireworks without an attendant directly assisting
the customer. The department expects that additional monitor-
ing of customers will not require additional staffing or labor costs,
and can be accomplished with reasonable planning in the display
of fireworks during each sales period.

The department expects that there may be costs for affected per-
sons to comply with the proposed amendments §34.823, relating
to Bulk Storage of Fireworks 1.4G. The proposed amendment to
§34.823(h) requires a fire sprinkler system if a fireworks storage
facility's floor space is greater than 12,000 square feet, or addi-
tional or more restrictive fire protection requirements as adopted
by an AHJ. The cost of a fire sprinkler system varies based on
the size and location of the storage facility. Larger facilities, or
facilities requiring supplementary water for supplying a fire sprin-
kler system, will increase the costs associated with a fire sprin-
kler system. The department expects that some fireworks stor-
age facilities already have fire sprinkler systems. Because of
the potential for costs to vary by facility size and location, the de-
partment cannot accurately estimate a specific range of potential
costs; however, the department is aware that fire sprinkler sys-
tems can be costly. Cost for the installation of a new fire sprinkler
system in an existing building can cost tens or hundreds of thou-
sands of dollars.

The department does not expect costs for affected persons to
comply with the proposed amendment to §34.832, relating to
Specific Requirements for Retail Fireworks Sites Other Than
Stands. The proposed amendment to clarify the timing of the
notification of the local fire department and the county fire mar-
shal in writing should not alter the costs of compliance with the
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section. The department also does not expect additional costs
for affected persons to comply with the specific prohibition of
plugging an extension cord into a power strip. Most fire codes
already prohibit these unsafe practices. Affected persons can
comply with the amended subsection and avoid the hazard of
temporary wiring by rearranging the temporary wiring, or by re-
arranging the devices powered by the temporary wiring.

The department does not expect additional costs for affected
persons to comply with the proposed new §34.833, relating to
Military Service Members, Military Veterans, or Military Spouses.
The proposed new section restates the existing statutory provi-
sions of Occupations Code Chapter 55. The proposal will reduce
costs for military service members, military veterans, and military
spouses to obtain a license because it waives costs and other
requirements for them.

Cost of amendments to Subchapter J. Stovetop Fire Suppres-
sion Device Approval.

The department does not expect additional costs of compliance
for affected persons because of the proposed subchapter repeal.

Cost of amendments to Subchapter M. Scheduled Administra-
tive Penalties.

The amended penalty schedule and additional administrative
penalty schedule may result in some additional costs to owners
or operators of fire alarm, fire extinguisher, fire sprinkler, and
fireworks firms. The anticipated costs are similar to those
administrative costs proposed in the February 8, 2013, issue of
the Texas Register (38 TexReg 627) and include costs related
to responding to and correcting the alleged violation, and costs
relating to the administrative penalty that will be paid.

Each time a penalty notice is sent, the costs to comply with exist-
ing §34.1301, relating to Schedule of Administrative Penalties,
would be a separate, nonrecurring expense. The department
estimates that each written response to accept the administra-
tive penalty; request an opportunity to show compliance with the
requirements of all applicable law and rules; or make a written
request for a hearing to the state fire marshal on a determina-
tion, as required by Subchapter M, would cost between $14 and
$16. The cost estimate includes an estimate of 30 minutes of the
licensee's time to retrieve and print or copy the proof document
or documents (with costs of between $.08 and $1.20 for printing
or copying the proof document or documents), to be less than $3
for first class postage and an appropriately sized envelope. As
stated in the cost estimate associated with §34.521, the hourly
mean wage for office and administrative workers is $26.15, so
the department estimates that the cost of complying with each
written request would be approximately $15. Licensees elect-
ing to send documents through certified mail will incur additional
charges. Total annual costs for compliance will vary based on
the number of administrative penalty responses that the licensee
submits.

Costs relating to the administrative penalty paid are as specified
in the penalty schedule. Total annual costs for compliance will
vary based on the amount and number of administrative penal-
ties that the licensee pays.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
Government Code §2006.002(c) requires that if a proposed rule
may have an adverse economic impact on small businesses,
state agencies must prepare an economic impact statement that

assesses the potential impact of the proposed rule on small busi-
nesses. State agencies must also prepare a regulatory flexi-
bility analysis that considers alternative methods to achieve the
purpose of the rule. Government Code §2006.001(2) defines a
small business as a legal entity, including a corporation, part-
nership, or sole proprietorship, that is formed for the purpose
of making a profit, is independently owned and operated, and
has fewer than 100 employees or less than $6 million in annual
gross receipts. Government Code §2006.001(1) defines a micro
business similarly to a small business, but specifies that a micro
business may not have more than 20 employees. Government
Code §2006.002(f) requires a state agency to adopt provisions
concerning micro businesses that are uniform with those provi-
sions outlined under Government Code §2006.002(b) - (d).

As required by Government Code §2006.002(c), the department
has determined the proposal may have an adverse economic
impact on small or micro businesses resulting from the costs to
comply with the proposed amendments.

Based on data requested by its applicants, the department es-
timates that there are about 700 individuals and firms in Texas
engaged in the business of fire extinguishers, including the leas-
ing, selling, installing, and servicing of portable fire extinguish-
ers; and the planning, certifying, installing, and servicing of fixed
fire extinguisher systems. The Census Bureau has established
the NAIC code 423990 (other miscellaneous durable goods mer-
chant wholesalers) for use with fire extinguisher sales combined
with rental or service, and merchant wholesalers. And based on
data from the Census Bureau's 2012 Survey of Business Own-
ers, approximately 89 percent of these firms in Texas employ
fewer than 100 employees and have less than $6 million in an-
nual gross receipts.

Based on data requested by its applicants, the department esti-
mates that there are about 1400 individuals and firms in Texas
engaged in the business of fire alarms, including the planning,
certifying, leasing, selling, servicing, installing, monitoring, and
maintaining of fire detection and fire alarm devices and systems.
And based on data from the Census Bureau's 2012 Survey of
Business Owners, approximately 86 percent of these firms in
Texas employ fewer than 100 employees and have less than $6
million in annual gross receipts.

Based on data requested by its applicants, the department esti-
mates that there are about 600 individuals and firms in Texas en-
gaged in the business of fire sprinklers, including the relating to
the business of planning, selling, installing, maintaining, or ser-
vicing fire protection sprinkler systems. And based on data from
the Census Bureau's 2012 Survey of Business Owners, approx-
imately 80 percent of these firms in Texas employ fewer than
100 employees and have less than $6 million in annual gross
receipts.

Based on data requested by its applicants, the department es-
timates that there are about 60 individuals and firms in Texas
engaged in the business of fireworks and pyrotechnics, includ-
ing the manufacturing, selling, storing, possessing, or transport-
ing fireworks; and the conduct of public fireworks displays. And
based on data from the Census Bureau's 2012 Survey of Busi-
ness Owners, approximately 86 percent of these firms in Texas
employ fewer than 100 employees and have less than $6 mil-
lion in annual gross receipts. For 2014, approximately 4000 fire-
works permits were used by retail fireworks stands and indoor
sites. Itis likely that every fireworks permit is used by a small or
micro business.
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This proposal implements statutory changes; clarifies the intent
of the regulations; revises tags, labels, and stamps; requires
certain conduct; prohibits certain other conduct; and amends
penalty schedules. All affected small or micro businesses in
Texas will be required to comply with the proposed new require-
ments. The cost analysis in the Public Benefit and Cost Note
part of this proposal is also applicable to these small and micro
businesses.

In accordance with Government Code §2006.002, the depart-
ment has considered other regulatory methods to accomplish the
objectives of the proposal that will also minimize any adverse im-
pact on small and micro businesses. The other regulatory meth-
ods the department has considered include: (i) not proposing
the amendments; (ii) proposing different requirements for small
and micro businesses; and (iii) excluding small and micro busi-
nesses from applicability under the amendments and new sec-
tions included in this proposal.

Not proposing the amendments.

The purpose of this rule proposal is the preservation of public
health and safety through clarified regulations, better notice to
AHJs of fire protection tag and label corrections, requiring cer-
tain conduct, prohibiting other certain conduct, and amending
penalty schedules.

Without the proposal and adoption of amended rules, affected
persons would not benefit from clarifications and the public would
not benefit from improved public health and safety requirements.
Failure to propose and adopt new rules would also frustrate the
purpose of Government Code §417.008, Insurance Code Chap-
ters 6001, 6002, and 6003, and Occupations Code Chapters 55
and 2154. For these reasons, the department has rejected this
option.

Proposing different requirements for small and micro busi-
nesses.

The department believes that proposing different standards for
small and micro business than those included in this proposal
would not provide a better option for these businesses. The
department believes that the potential for public harm resulting
from lessening regulatory requirements for small and micro busi-
nesses would outweigh the potential benefit to small or micro
businesses. The proposed rule amendments increase public
health and safety requirements, and regulations protecting the
public are also important to achieving the regulatory purpose of
the proposal. For these reasons, the department has rejected
this option.

Excluding small and micro businesses from applicability under
the new sections included in this proposal.

As addressed in the Public Benefit and Cost Note portion of this
proposal, anticipated costs under the proposal are the result of
the rule amendments. If the department excluded small and mi-
cro businesses under the amended sections, they would not in-
cur the anticipated costs. But if the department excluded small
and micro businesses under the new sections, the department
would lack predictable and uniformly enforced public safety reg-
ulations. The department believes that the potential for lack of
compliance with these provisions would create potential harm for
affected persons, insureds, and the public that would outweigh
the potential benefit to small or micro businesses. For this rea-
son, the department has rejected this option.

Protection of Public Health and Safety

Government Code §2006.002(c-1) requires that the regulatory
flexibility analysis consider, if consistent with the health, safety,
and environmental and economic welfare of the state, using reg-
ulatory methods that will accomplish the objectives of applicable
rules while minimizing adverse impacts on small businesses. An
agency is not required to consider alternatives that, while possi-
bly minimizing adverse impacts on small and micro businesses,
would not be protective of the health, safety, and environmental
and economic welfare of the state.

The amendments to Subchapters C, E, F, G, H, J, and M protect
the health and safety of fire fighters, citizens, and structures in
Texas through the efficient administration of Government Code
§417.008, Insurance Code Chapters 6001, 6002, and 6003, and
Occupations Code Chapters 55 and 2154. In order to protect
life and property in this state, it is necessary that all businesses,
regardless of size, comply with minimum safety requirements.
Therefore, the department has determined, in accordance with
Government Code §2006.002(c-1), that because the proposed
amendments ensure the health, safety, and environmental and
economic welfare of the state, there are no regulatory alterna-
tives to the amendments to Subchapters C, E, F, G, H, J, and
M in this proposal that will sufficiently protect the safety of fire
fighters, citizens, and structures in this state.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. The department invites
the public and affected persons to comment on this proposal.
Submit your written comments on the proposal no later than 5
p.m., Central time, on April 18, 2016, by mail to the Texas De-
partment of Insurance, Office of the Chief Clerk, Mail Code 113-
2A, P.O. Box 149104, Austin, Texas 78714-9104; or by email to
chiefclerk@tdi.texas.gov. Simultaneously submit a second copy
of the comments to the Texas Department of Insurance, Ernest
McCloud, Director, State Fire Marshal's Office, Mail Code 112-
FM, P.O. Box 149104, Austin, Texas 78714-9104; or by email to
ernest.mccloud@tdi.texas.gov. Requests for a public hearing on
this proposal must be submitted to the department separately. To
request a hearing, submit the request to the Texas Department
of Insurance, Office of the Chief Clerk, Mail Code 113-2A, P.O.
Box 149104, Austin, Texas 78714-9104, before the close of the
public comment period. If the department holds a hearing, writ-
ten comments and public testimony presented at the hearing will
be considered.

SUBCHAPTER C. STANDARDS AND FEES
FOR STATE FIRE MARSHAL INSPECTIONS
DIVISION 1. GENERAL PROVISIONS

28 TAC §34.302

STATUTORY AUTHORITY. The amendment is proposed under
Government Code §417.005 and §417.008, and Insurance Code
§36.001.

Government Code §417.005 states that the commissioner, after
consulting with the state fire marshal, may adopt rules neces-
sary to guide the state fire marshal in the performance of other
duties for the commissioner. Government Code §417.008(e)
provides that the commissioner may adopt by rule any appro-
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priate standard related to fire danger developed by a nationally
recognized standards-making association. Government Code
§417.0081 provides that the commissioner by rule must adopt
guidelines for assigning potential fire safety risk to state-owned
and state-leased buildings and providing for the inspection of
each building to which this section applies.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

CROSS REFERENCE TO STATUTE. Government Code
§417.008 is implemented by this rule.

§34.302.  Definitions.

The following words and terms, when used in this subchapter, must
[shall] have the following meanings, unless the context clearly indi-
cates otherwise:

(1) Authority having jurisdiction (AHJ)--An organization,

office, or individual responsible for enforcing the requirements of a
code or standard.

(2) [H] Commissioner--The Commissioner of Insurance.

(3) [£2] NFPA--The National Fire Protection Association,
a nationally recognized standards making organization.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601143

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 676-6584

¢ ¢ ¢

SUBCHAPTER E. FIRE EXTINGUISHER
RULES
28 TAC §§34.510, 34.514, 34.517, 34.521, 34.524

STATUTORY AUTHORITY. The amendments and new rule are
proposed under Government Code §417.005 and §417.008, and
Insurance Code §§6001.051, 6001.052, and 36.001.

Government Code §417.005 states that the commissioner, after
consulting with the state fire marshal, may adopt rules neces-
sary to guide the state fire marshal in the performance of other
duties for the commissioner. Government Code §417.008(e)
provides that the commissioner may adopt by rule any appro-
priate standard related to fire danger developed by a nationally
recognized standards-making association. Government Code
§417.0081 provides that the commissioner by rule shall adopt
guidelines for assigning potential fire safety risk to state-owned
and state-leased buildings and providing for the inspection of
each building to which this section applies.

Insurance Code §6001.051(a) specifies that the department
administers Insurance Code Chapter 6001. Insurance Code
§6001.051(b) specifies that the commissioner may issue rules
the commissioner considers necessary to administer Chap-
ter 6001 through the state fire marshal. Insurance Code

§6001.052(a) specifies that in adopting necessary rules, the
commissioner may use recognized standards, including stan-
dards published by the National Fire Protection Association,
recognized by federal law or regulation, published by any
nationally recognized standards-making organization, or con-
tained in the 'manufacturer's installation manuals. Insurance
Code §6001.052(b) specifies that the commissioner must adopt
and administer rules determined essentially necessary for the
protection and preservation of life and property regarding: (i)
registration of firms engaged in the business of installing or
servicing portable fire extinguishers or planning, certifying,
installing, or servicing fixed fire extinguisher systems or hydro-
static testing of fire extinguisher cylinders; (ii) the examination
and licensing of individuals to install or service portable fire
extinguishers and plan, certify, install, or service fixed fire extin-
guisher systems; and (iii) requirements for installing or servicing
portable fire extinguishers and planning, certifying, installing,
or servicing fixed fire extinguisher systems. Insurance Code
§6001.052(c) specifies that the commissioner by rule shall
prescribe requirements for applications and qualifications for
licenses, permits, and certificates issued under this chapter.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

CROSS-REFERENCE TO STATUTE. Insurance Code Chapter
6001 is implemented by these rules.

§34.510.  Certificates of Registration.

(a) Required. Each firm and each branch office engaged in
the business must obtain a certificate of registration from the state fire
marshal.

(b) Properly equipped licensed person. Before engaging in the
business, each registered firm must have at least one licensed person
who must [shall] be properly equipped to perform the act or acts au-
thorized by its certificate.

(c) Types of certificates. The business activities authorized by
the certificate is limited to the business activities authorized under the
license of its employees. A separate Type C registration is required
to engage in the business of hydrostatic testing of U.S. Department of
Transportation (U.S. DOT) [DOF] specification fire extinguisher cylin-
ders.

(d) Business location. Each registered firm must maintain a
[A] specific business location and the business [must be maintained by
each registered firm; the] location [ef whieh] must be indicated on the
certificate.

(e) Shop. Aregistered firm must establish and maintain a shop,
whether at a specific business location or in a mobile unit designed so
that servicing, repairing, or hydrostatic testing can be performed. The
shop must be adequately equipped to service or test all fire extinguish-
ers or systems the registered firm installs and services. At a minimum,
a firm must maintain the following:

(1) a copy of the most recently adopted edition of NFPA
10;

(2) a copy of the most recently adopted Insurance Code
Chapter 6001 and this chapter;

(3) alist of manufacturers [and/]or types of portable extin-
guishers serviced with their respective manuals [and/]or part lists;

(4) portable [weight] scale to accurately measure extin-
guisher gross weights;

PROPOSED RULES March 18, 2016 41 TexReg 2099



(5) seals or tamper indicators;
(6) temporary fire extinguishers replacements;

(7) if performing annual maintenance on carbon dioxide
extinguishers, at a minimum, the following additional items are re-
quired:

(A) conductivity tester, and
(B) conductivity test label.

(8) if performing internal maintenance for portable extin-
guishers, a written notice must be kept on file indicating the registered
firm performing the maintenance or, at a minimum, the following ad-
ditional items are required:

(A) appropriate tools to remove and reinstall a valve
head;

(B) charging adapters;

(C) Teflon tape, silicone grease, solvent, or other lubri-
cant used;

(D) supply of spare parts for respective manufacturers
and type of fire extinguishers serviced,

(E) appropriate recharge agents;
(F) agent fill funnels;
(G) light designed to be used for internal inspections;

(H) dry chemical closed recovery system or sufficient
new dry chemical;

(I) leak test equipment;

(J) dry nitrogen cylinders, regulator and calibrated
gauges for pressurizing cylinders;

(K) verification collar rings; and
(L) six-year [six year] maintenance labels.

(9) if performing hydrostatic testing for portable extin-
guishers, a written notice must be kept on file indicating the registered
firm performing the test or, at a minimum, the following additional
items are required:

(A) working hydrostatic test pumpl[;] with flexible con-
nection, check valves, and fittings;

(B) protective cage or barrier;
(C) calibrated gauges;

(D) drying equipment;

(E) hydrostatic test log; and
(F) hydrostatic test labels.

(10) if performing maintenance for U.S. DOT specification
portable fire extinguishers, a written notice must be kept on file indi-
cating the registered firm that would perform the hydrostatic test when
required or, at a minimum, the following additional items are required:

(A) a current Type C registration issued by [threugh]
the State Fire Marshal's Office; and

(B) verification of registration through the U.S. [US]
DOT.

(11) if installing or servicing a fixed fire extinguisher sys-
tem, at a minimum, the following additional items are required:

(A) a copy of the latest adopted edition of applicable
NFPA standards with respect to the type of system installed or serviced;

(B) applicable manufacturer's service manuals for the
type of system; and

(C) any special tools or parts as required by the manu-
facturer's manual.

(f) Business vehicles. All vehicles used regularly in instal-
lation, service, maintenance, testing, or certification activities must
prominently display the company name, telephone number, and certifi-
cate of registration number. The numbers and letters must be at least
one inch in height and permanently affixed or magnetically attached
to each side of the vehicle in a color contrasting with the background
color of the vehicle. The certificate-of-registration number must be
designated in the following format: TX ECR-number. A business ve-
hicle must be adequately equipped for the type of service that is being

provided.

(g) Branch office initial certificate of registration fees and ex-
piration dates [Office Initial Certificate of Registration Fees and Expi-
ration Dates]. The initial fee for a branch office certificate of registra-
tion is $100 and is not prorated. Branch office certificates of registra-
tion expire and renew on the same date as the certificate of registration
for the registered firm's main office.

(h) Change of ownership.

(1) The total change of a firm's ownership invalidates the
current certificate. To ensure continuance of the business, the new own-
ers must submit an application for a new certificate to the state fire mar-
shal 14 days prior to the change.

(2) A partial change in a firm's ownership will require a
revised certificate if it affects the firm's name, location, or mailing ad-
dress.

(i) Change of corporate officers. Any change of corporate of-
ficers must be reported in writing to the state fire marshal within 14
days. This change does not require an application for a new or revised
certificate.

() Duplicate certificates. A certificate holder must obtain a
duplicate certificate from the state fire marshal to replace a lost or de-
stroyed certificate. The certificate holder must submit written notifica-
tion of the loss or destruction without delay, accompanied by the re-
quired fee.

(k) Revised certificates. The change of a firm's name, location,
or mailing address requires a revised certificate. Within 14 days after
the change requiring the revision, the registered firm must submit writ-
ten notification of the necessary change accompanied by the required
fee to the State Fire Marshal's Office.

(I) Nontransferable. A certificate is neither temporarily nor
permanently transferable from one firm to another.

(m) Initial alignment of the expiration and renewal dates of
existing branches [Alignment of the Expiration and Renewal Dates of
Existing Branehes]. For branch offices in existence as of the effective
date of this rule, branch office certificates of registration will expire and
renew on the same date as the certificate of registration issued to the
main office for that firm. All fees associated with the initial alignment
of expiration and renewal dates for the branch office certificate of reg-
istration will prorate accordingly.

$34.514.  Applications.

(a) Certificates of registration.
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(1) Applications for certificates and branch office certifi-
cates must be submitted on forms provided by the state fire marshal
and accompanied by all other information required by Insurance Code
Chapter 6001 and this subchapter. An application will not be deemed
complete until all required forms and documents have been received in
the state fire marshal's office.

(2) Applications must be signed by the sole proprietor, or
by each partner of a partnership, or by an officer of a corporation. For
corporations, the application must be accompanied by the corporate
charter of a Texas corporation, or, in the case of a foreign corporation, a
copy of the Texas certificate of authority to do business. For applicants
using an assumed name, the application must [alse] be accompanied
by evidence of compliance with the Assumed Business or Professional
Name Act, Texas Business and Commerce Code, Chapter 71. The ap-
plication must also include written authorization by the applicant per-
mitting the state fire marshal or the state fire marshal's representative to
enter, examine, and inspect any premises, building, room, or establish-
ment used by the applicant while engaged in the business to determine
compliance with the provisions of Insurance Code Chapter 6001 and
this subchapter.

(3) For corporations, the application must also include the
corporate taxpayer identification number, the charter number, and a
copy of the corporation's current franchise tax "Certificate of Good
Standing" issued by the state comptroller's office.

(4) Applications for Type C certificates must be accompa-
nied by a copy of the U.S. DOT letter registering the applicant's facility
and that issues [whieh awards] a registration number to the facility.

(5) The applicant must comply with the following require-
ments concerning liability insurance.

(A) The state fire marshal must not issue a certificate of
registration under this subchapter unless the applicant files a proof of
liability insurance with the State Fire Marshal's Office [state fire mar-
shal's effiee] proof of liability insurance. The insurance must include
products and completed operations coverage.

(B) Each registered firm must maintain in force and on
file in the State Fire Marshal's Office [state fire marshal's office] the
certificate of insurance as required.

(C) Evidence of public liability insurance, as required
by Insurance Code §6001.154, must be in the form of a certificate of
insurance executed by an insurer authorized to do business in this state.

(D) If a certificate of registration is to be issued in the
name of a corporation, the corporate name must be used on the appli-
cable insurance forms. If the corporation is obtaining a certificate of
registration in an assumed name, the insurance must be issued to the
corporation doing business as (dba) the assumed name. Example: XYZ
Corporation dba XXX Extinguisher Service.

(E) Insurance issued for a partnership must be issued
to the name of the partnership or to the names of all the individual
partners.

(F) Insurance for a proprietorship must be issued to the
individual owner. If an assumed name is used, the insurance must be
issued to the individual doing business as (dba) the assumed name.
Example: William Jones dba XXX Extinguisher Service.

(b) Fire extinguisher licenses.

(1) Original applications for a license from an employee of
a firm engaged in the business must be submitted on forms provided
by the state fire marshal and accompanied by a criminal history report

from the Texas Department of Public Safety, and all other information
required by Insurance Code Chapter 6001 and this subchapter.

(2) Applications for Type A and Type K licenses must be
accompanied by a written statement from the certificate holder (em-
ployer) certifying that the applicant meets the minimum requirements
of §34.511(f)(4) of this title [subehapter] (relating to Fire Extinguisher
Licenses) and is competent to install or service fixed systems.

(3) Applications for Type PL licenses must be accompa-
nied by one of the following documents to evidence technical qualifi-
cations for a license:

(A) proof of registration in Texas as a professional en-
gineer; or

(B) a copy of NICET's (National Institute for Certifi-
cation in Engineering Technologies) notification letter regarding the
applicant's successful completion of examination requirements for cer-
tification at Level III for Special Hazard Systems Layout or Special
Hazard Suppression Systems.

(4) Allapplications must indicate if the individual is an em-
ployee or agent of the registered firm.

(A) If the individual is an employee of the registered
firm, the State Fire Marshal's Office may request from the registered
firm verification of employment of the individual.

(B) If'the individual is an agent of the fire extinguisher
firm, the State Fire Marshal's Office may request the firm to provide a
letter or other document acceptable to the State Fire Marshal's Office is-
sued by the firm's insurance company, verifying the policy number and
that the acts of the individual are covered by the same insurance policy
required by this subchapter to obtain the firm's registration. If required,
the verifying document must be submitted to the State Fire Marshal's
Office before a license will be issued or when there is a change in the
licensee's registered firm. Unless otherwise required by the State Fire
Marshal's Office, renewal of a license does not require insurance veri-
fication unless there has been a change in the insurance carrier.

(¢) Complete application required for renewal. Renewal appli-
cations for certificates of registration and licenses must be submitted on
forms provided by the state fire marshal and accompanied by a crim-
inal history report obtained through the Texas Department of Public
Safety and all other information required by Insurance Code Chapter
6001 and this subchapter. An application will not be deemed complete
until all required forms and documents have been received in the State
Fire Marshal's Office [state fire marshal's office].

(d) Timely filed. A license or registration will expire at 12:00
midnight on the d ate printed on the license or registration. A renewal
application and fee for license or registration must be postmarked on
or before the date of expiration to be accepted as timely. If a renewal
application is not complete but there has been no lapse in the required
insurance, the applicant will have 30 days from the time the applicant
is notified by the State Fire Marshal's Office [state fire marshal's office]
of the deficiencies in the renewal application to submit any additional
requirement. If an applicant fails to respond and correct all deficiencies
in a renewal application within the 30-day period, a late fee may be
charged.

(e) Requirements for applicants holding licenses from other
states. An applicant holding a valid license in another state who desires
to obtain a Texas license through reciprocity must submit the following
documentation with the application in addition to all other information
required by Insurance Code Chapter 6001 and this subchapter:
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(1) aletter of certification from the licensing entity of an-
other state certifying the applicant holds a valid license in that state;
and

(2) additional information from the state detailing material
content of any required examination used to qualify for license, includ-
ing NFPA or other standards, if applicable.

(f) Apprentice permits. Each person employed as an appren-
tice by a firm engaged in the business must make application for a per-
mit on a form provided by the state fire marshal and accompanied by
the required fee.

(g) Complete applications. The application form for a li-
cense or registration must be accompanied by the required fee and
must, within 180 days of receipt by the State Fire Marshal's Office
[department] of the initial application, be complete and accompanied
by all other information required by Insurance Code Chapter 6001 and
this subchapter, or a new application must be submitted, including all
applicable fees.

$34.517.  Installation and Service.
(a) The following requirements are applicable to all portable
extinguishers.

(1) Portable extinguishers must be installed, serviced, and
maintained in compliance with the manufacturer's instructions and with
the applicable standards adopted in this subchapter except when the
installation or servicing complies with a standard that has been adopted
by the political subdivision in which the system is installed.

(2) A service tag certifying the work the licensee per-
formed must be securely attached to the portable extinguisher on
completion of the work.

(3) When requested in writing by the owner, a portable fire
extinguisher of the type described in subparagraphs (A), (B), or [and]
(C) of this paragraph may be serviced according to the requirement of
this subchapter, regardless of whether it carries the label of approval or
listing of a testing laboratory approved according to this subchapter.

(A) All portable fire extinguishers serviced according
to the requirements of the United States Coast Guard and installed for
use in foreign shipping vessels;

(B) all portable carbon dioxide fire extinguishers ser-
viced according to the requirements of the United States Department
of Transportation; or

(C) cartridge-actuated [eartridge actuated] portable fire
extinguishers used exclusively by employees of the firm owning the

extinguishers.

(4) A licensee who services portable fire extinguishers ac-
cording to paragraph (3) of this subsection, must comply with the fol-
lowing:

(A) The back of the service tag must be plainly marked
with the words "No Listing Mark."

(B) All missing markings, code symbols, instructions,
and information required by the applicable performance standard and
fire test standard specified in §34.507(1) of this title [subehapter] (relat-
ing to Adopted Standards), except for the approving or listing mark of
the testing laboratory, must be affixed to each extinguisher in the form
of a label designated in the standard.

(b) The following requirements are applicable to all fixed fire
extinguisher systems.

(1) Fixed systems must be planned, installed, and serviced
in compliance with the manufacturer's installation manuals and speci-

fications or the applicable standards adopted in this subchapter, except
when the installation or servicing complies with a standard that has
been adopted by the political subdivision in which the system is in-
stalled.

(2) On completion of the installation of a pre-engineered
fixed fire extinguisher system, a licensee authorized to certify pre-en-
gineered fixed fire extinguishing systems under the provisions of this
subchapter must place an installation label on the system to certify that
the system was installed in compliance with the manufacturer's instal-
lation manuals and specifications or standards adopted by the commis-
sioner in this subchapter. The licensee whose signature appears on the
installation label must be present for the final test of the system prior
to certification.

(3) On completion of the installation of a fixed fire extin-
guisher system other than a pre-engineered system, a Type A or Type
PL licensee must place an installation label on the system to certify
that the system was installed in compliance with the manufacturer's in-
stallation manuals and specifications, plans developed by a Type PL
licensee or professional engineer, or standards adopted by the commis-
sioner in this subchapter. The licensee whose signature appears on the
installation label must be present for the final test of the system prior
to certification.

(4) A service tag certifying the work the licensee per-
formed must be securely attached to the system on completion of the
work.

(c) Pre-engineered fixed fire extinguisher systems must be in-
stalled and serviced by a licensee authorized to install or service pre-en-
gineered fixed fire extinguishing systems under the provisions of this
subchapter.

(d) A pre-engineered fixed fire extinguisher system, except
those covered by subsection (f) of this section, that [whieh] has been
previously installed in one location may be reinstalled in another
location if:

(1) the system is of the size and type necessary to protect
all hazards;

(2) all parts and equipment, when installed, will function
as designed by the manufacturer; and

(3) the system complies [must eemphy]| with all applicable
adopted standards.

(e) Fixed fire extinguisher systems other than pre-engineered
systems must be planned, installed, or serviced by a Type PL licensee
or professional engineer. Installation and servicing of these systems
[sueh a system] may also be performed by or supervised by a Type A
licensee. An employee of the registered firm may install these [sueh]
systems, under the direct supervision of a Type A or PL licensee, with-
out obtaining a license or permit.

(f) All pre-engineered fixed fire extinguishing systems, in-
stalled or modified after July 1, 1996, according to NFPA 17 or NFPA
17A or NFPA 96 of the adopted standards[;] for the protection of
commercial cooking areas, must meet the minimum requirements of
Underwriters Laboratories, Inc., Standard 300, "Fire Testing of Fire
Extinguishing Systems for Protection of Restaurant Cooking Area"
(UL 300). After January 1, 2008, all existing pre-engineered fixed
fire extinguishing systems, installed in accordance with [aeeerding
to] NFPA 17 or NFPA 17A or NFPA 96 of the adopted standards, for
the protection of commercial cooking areas, must meet the minimum
requirements of UL Standard 300, "Fire Testing of Fire Extinguishing
Systems for Protection of Restaurant Cooking Area" (UL 300) or a red
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tag must be attached following the procedures in §34.521 of this title

[subehapter] (relating to Red Tags).

(g) If the installation or servicing of a fixed fire extinguishing
system includes the installation or servicing of any part of a fire alarm
or detection system or a fire sprinkler system other than the installa-
tion and servicing of mechanical or pneumatic detection or actuation
devices in connection with the fire extinguishing system, the licensing
requirements of the appropriate Insurance Code Chapters 6002 or 6003
must be satisfied.

(h) The fixed-temperature [fixed temperature] sensing el-
ements of the fusible metal alloy type, replaced while servicing a
kitchen hood fire extinguishing system, must bear the manufacturer's
date stamp, which must be within one year of the date of the replace-
ment. The year of manufacture, temperature, and quantity for new
fusible links must be listed on the service tag under service performed.

(i) The disposable actuation cartridge, replaced while servic-
ing a kitchen hood fire extinguisher system, must bear the date of re-
placement.

(j) After operating the pull pin or locking device during main-
tenance of a portable fire extinguisher, the flag of the new tamper seal
must bear the year it was attached. The date must be imprinted or em-
bossed on the flag of the new tamper seal. Dates applied with a marker
are not allowed.

(k) All pre-engineered dry chemical fixed fire extinguishing
systems, installed in new, remodeled, or relocated protected areas af-
ter January 1, 2006, must meet the minimum requirements of the sec-
ond edition (1996) or more recent edition of Underwriters Laboratories,
Inc., Standard 1254, Pre-engineered Dry Chemical Extinguishing Sys-
tem Units.

§34.521.

Red Tags.

(a) If impairments exist that [which] make a portable extin-
guisher or fixed system unsafe or inoperable, the owner or the owner's
representative must be notified in writing of all impairments. The regis-
tered firm must notify the owner or the owner's representative immedi-
ately and must also notify the local authority having jurisdiction (AHJ)
when available within 24 hours by phone, fax, or email describing the
impairments or deficiencies. A copy of the written notice to the owner
must be submitted to the AHJ within three business days. A completed
red tag must be attached to indicate that corrective action or replace-
ment is necessary. The signature of the licensee on the tag certifies that
the impairments listed indicate that the equipment is unsafe or inopera-
ble. A service tag must not be attached until the impairments have been
corrected or the portable extinguisher or fixed system is replaced and
the extinguisher or fire extinguisher system re-inspected [reinspeeted)]
and found to be in good operating condition. The local AHJ must be
notified when corrections are made and a red tag is removed or revised.
The notification must be postmarked, emailed, faxed, or hand delivered
within five business days of the removal of the red tag.

(b) Red tags must be the same size as service tags.

(c) Red tags must bear the following information in the format
of the tag shown in subsection (e) of this section:

(1) "DONOT REMOVE--EQUIPMENT IMPAIRED" (all
capital letters, at least 10-point boldface type);

(2) firm's name and address;
(3) firm's certificate-of-registration number;
(4) licensee's name and license number;

(5) licensee's signature (a stamped signature is prohibited);

(6) date;
(7) list of impairments; and
(8) mname and address of owner or occupant.

(d) Aredtag may be removed only by an authorized employee
of a registered firm who has corrected the impairments and certified
the service, an employee of the State Fire Marshal's Office [state fire
marshal's effiee], or an employee of another governmental agency with
regulatory authority.

(e) Red tag:
Figure: 28 TAC §34.521(e)
$34.524.  Military Service Members, Military Veterans, or Military
Spouses.

(a) Waiver of licensed application and examination fees. The

department will waive the license application and examination fees for
an applicant who is:

(1) a military service member or military veteran whose
military service, training, or education substantially meets all of the
requirements for the license; or

(2) amilitary service member, military veteran, or military
spouse who holds a current license issued by another jurisdiction that
has licensing requirements that are substantially equivalent to the re-
quirements for the license in this state.

(b) Apprentice requirements. Verified military service, train-
ing, or education that is relevant to the occupation will be credited to-
ward the apprenticeship requirements for the license.

(c) Extension of license renewal deadlines. A military service
member who holds a license is entitled to two years' additional time to
complete any continuing education requirements and any other require-
ments related to the renewal of the military service member's license.

(d) Alternative licensing. The state fire marshal, after review-
ing the applicant's credentials, may waive any prerequisite to obtaining
a license for a military service member, military veteran, or military
spouse that:

(1) holds a current license issued by another jurisdiction

that has licensing requirements substantially equivalent to the require-
ments for the license in this state; or

(2) within the five years preceding the application date,
held the license in this state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601144

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 676-6584

¢ ¢ ¢

SUBCHAPTER F. FIRE ALARM RULES
28 TAC §§34.609, 34.615, 34.616, 34.622 - 34.624, 34.631
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STATUTORY AUTHORITY. The amendments and new rule are
proposed under Government Code §417.005 and §417.008, and
Insurance Code §§6002.051, 6002.052, and 36.001.

Government Code §417.005 states that the commissioner, after
consulting with the state fire marshal, may adopt rules neces-
sary to guide the state fire marshal in the performance of other
duties for the commissioner. Government Code §417.008(e)
provides that the commissioner may adopt by rule any appro-
priate standard related to fire danger developed by a nationally
recognized standards-making association. Government Code
§417.0081 provides that the commissioner by rule shall adopt
guidelines for assigning potential fire safety risk to state-owned
and state-leased buildings and providing for the inspection of
each building to which this section applies.

Insurance Code §6002.051(a) specifies that the department
shall administer Chapter 6002. Insurance Code §6002.051(b)
specifies that the commissioner may adopt rules as necessary
to administer Chapter 6002, including rules the commissioner
considers necessary to administer Chapter 6002 through the
state fire marshal. Insurance Code §6002.052(a) specifies that
in adopting necessary rules, the commissioner may use: (i)
recognized standards, such as, but not limited to standards
of the National Fire Protection Association, standards recog-
nized by federal law or regulation, or standards published by
a nationally recognized standards-making organization; (ii) the
National Electrical Code; or (iii) information provided by individ-
ual manufacturers. Insurance Code §6002.052(b) specifies that
rules adopted under §6002.051 may create specialized licenses
or registration certificates for an organization or individual
engaged in the business of planning, certifying, leasing, selling,
servicing, installing, monitoring, or maintaining fire alarm or fire
detection devices or systems, and that the rules must establish
appropriate training and qualification standards for each kind of
license and certificate.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

CROSS-REFERENCE TO STATUTE. Insurance Code Chapter
6002 is implemented by these rules.

$34.609. Approved Testing Organization.

The commissioner approves the following testing organizations as a
testing standards organization for testing license applicants:

(1) National Institute for Certification in Engineering Tech-
nologies (NICET); and [as a testing standards organization for testing
license applicants.]

(2) Electronic Security Association (ESA).

§$34.613.  Applications.

(a) Approvals and certificates of registration [Certificates of
ion].

(1) Applications for approvals, certificates, and branch of-
fice certificates must be submitted on the forms adopted by reference in
§34.630 of this title [subehapter] (relating to Application and Renewal
Forms) and be accompanied by all fees, documents, and information
required by [the] Insurance Code Chapter 6002 and this subchapter.
An application will not be deemed complete until all required forms,
fees, and documents have been received in the State Fire Marshal's Of-
fice.

(2) Applications must be signed by the sole proprietor, or
by each partner of a partnership, or by an officer of a corporation. For
applicants using an assumed name, the application must also be ac-
companied by evidence of compliance with the Assumed Business or
Professional Name Act, Texas Business and Commerce Code Chapter
71. The application must also include written authorization by the ap-
plicant permitting the state fire marshal or the state fire marshal's repre-
sentative [representative] to enter, examine, and inspect any premises,
building, room, or establishment used by the applicant while engaged
in the business to determine compliance with the provisions of [the]
Insurance Code Chapter 6002 and this subchapter.

(3) For corporations, the application must also include the
name of each shareholder owning more than 25 percent of the shares
issued by the corporation; the corporate taxpayer identification num-
ber; the charter number; a copy of the corporate charter of a Texas
corporation or, in the case of a foreign corporation, a copy of the Texas
certificate of authority to do business; and a copy of the corporation's
current franchise tax certificate of good standing issued by the comp-
troller.

(4) A registered firm must employ at least one full-time li-
censed individual at each location of a main or branch office.

(5) Insurance is required as follows.

(A) The state fire marshal will not issue a certificate of
registration under this subchapter unless the applicant files with the
State Fire Marshal's Office evidence of an acceptable general liability
insurance policy.

(B) Each registered firm must maintain in force and on
file in the State Fire Marshal's Office a certificate of insurance identify-
ing the insured and the exact nature of the business insured. In identify-
ing the named insured, the certificate of insurance must include either
an assumed name or the name of the corporation;[;] partners, if anys;|[;]
or sole proprietor, if applicable.

(6) A firm billing a customer for monitoring is engaged in
the business of monitoring and must comply with the insurance require-
ments of this subchapter for a monitoring firm.

(7) Applicants for a certificate of registration who engage
in monitoring must provide the specific business locations where moni-
toring will take place and the name and license number of the fire alarm
licensees at each business location. A fire alarm licensee may not serve
in this capacity for a registered firm other than the firm applying for a
certificate of registration. In addition, the applicants must provide evi-
dence of listing or certification as a central station by a testing labora-
tory approved by the commissioner and a statement that the monitoring
service is in compliance with NFPA 72 as adopted in §34.607 of this
title [subehapter] (relating to Adopted Standards).

(8) Applicants for a certificate of registration--single sta-
tion must provide a statement, signed by the sole proprietor, a partner
of a partnership, or by an officer of the corporation, indicating that the
firm exclusively engages in the business of planning, certifying, leas-
ing, selling, servicing, installing, monitoring, or maintaining single sta-
tion devices.

(b) Fire alarm licenses [Alarm Licenses].

(1) To be complete, applications for a license from an em-
ployee or agent of a registered firm must be submitted on forms pro-
vided by the state fire marshal and be accompanied by all fees, docu-
ments, a criminal history report from the Texas Department of Public
Safety, and information required by Insurance Code Chapter 6002 and
this subchapter. Applications must be signed by the applicant and by
a person authorized to sign on behalf of the registered firm. All appli-
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cants for any type of license must successfully complete a qualifying
test regarding Insurance Code Chapter 6002 and the Fire Alarm Rules
as designated by the State Fire Marshal's Office. The qualifying test,
given as part of the training for residential fire alarm technician license,
must include questions regarding Insurance Code Chapter 6002 and the
Fire Alarm Rules.

(2) Applicants for fire alarm technician licenses must:

(A) furnish notification from NICET (National Institute
for Certification in Engineering Technologies) or ESA (Electronic Se-
curity Association), confirming the applicant's successful completion
of the test requirements in work elements pertaining to fire alarm sys-
tems, as determined by the state fire marshal; or

(B) successfully complete a technical qualifying test as
designated by the State Fire Marshal's Office.

(3) Applicants for a fire alarm monitoring technician li-
cense must successfully complete a technical qualifying test as desig-
nated by the State Fire Marshal's Office, or provide evidence of current
registration in Texas as a registered engineer.

(4) Applicants for a residential fire alarm superintendent
(single station) license must successfully complete a technical quali-
fying test as designated by the State Fire Marshal's Office.

(5) Applicants for a residential fire alarm superintendent
license must:

(A) furnish notification from NICET or ESA confirm-
ing the applicant's successful completion of the test requirements in
work elements pertaining to fire alarm systems, as determined by the
state fire marshal; or

(B) successfully complete a technical qualifying test as
designated by the State Fire Marshal's Office.

(6) Applications for a fire alarm planning superintendent
license must be accompanied by one of the following documents as
evidence of technical qualifications for a license:

(A) proof of registration in Texas as a professional en-
gineer; or

(B) a copy of NICET's or ESA notification letter con-
firming the applicant's successful completion of the test requirements
for NICET or ESA certification at Level 111 for fire alarm systems.

(7) An applicant for a residential fire alarm technician li-
cense must provide evidence of the applicant's successful completion
of the required residential fire alarm technician training course from a
training school approved by the State Fire Marshal's Office.

(c) Instructor and training school approvals [Training School
Approvals].

(1) Instructor approvals. An applicant for approval as an
instructor must:

(A) hold a current fire alarm planning superintendent
[superintendent's] license, residential fire alarm superintendent license,
or fire alarm technician license issued by the State Fire Marshal's Of-
fice;

(B) submit a completed Instructor Approval Applica-
tion, Form No. SF247, signed by the applicant, that is accompanied by
all fees; and

(C) furnish written documentation of a minimum of
three years of experience in fire alarm installation, service, or mon-
itoring of fire alarm systems[;] unless the applicant has held a fire

alarm planning superintendent [superintendent's] license, residential

fire alarm superintendent license, or fire alarm technician license for
three or more years.

(2) Training school approvals.

(A) An applicant for approval of a training school must
submit a completed Training School Approval Application, Form No.
SF 246, to the State Fire Marshal's Office. To be complete, the appli-
cation must be:

(i) signed by the applicant, the sole proprietor, by
each partner of a partnership, or by an officer of a corporation or or-
ganization as applicable;

(i) accompanied by a detailed outline of the pro-
posed subjects to be taught at the training school and the number and
location of all training courses to be held within one year following ap-
proval of the application; and

(iii) accompanied by all required fees.

(B) After review of the application for approval for a
training school, the state fire marshal will approve or deny the appli-
cation within 60 days following receipt of the materials. A letter of
denial will state the specific reasons for the denial. An applicant that
is denied approval may reapply at any time by submitting a completed
application that includes the changes necessary to address the specific
reasons for denial.

(d) Renewal applications [Applieations].

(1) In order to be complete, renewal applications for cer-
tificates, licenses, instructor approvals, and training school approvals
must be submitted on the forms adopted by reference in §34.630 of
this title [subehapter] and be accompanied by all fees, documents, a
criminal history report from the Texas Department of Public Safety,
and information required by the Insurance Code Chapter 6002 and this
subchapter. A complete renewal application deposited with the United
States Postal Service is deemed to be timely filed, regardless of actual
date of delivery, when its envelope bears a postmark date that is before
the expiration of the certificate or license being renewed.

(2) A licensee with an unexpired license who is not em-
ployed by a registered firm at the time of the licensee's renewal may
renew that license; however, the licensee may not engage in any activ-
ity for which the license was granted until the licensee is employed and
qualified by a registered firm.

(e) Complete applications [Applications]. The application
form for a license, registration, instructor approval, and training school
approval must be accompanied by the required fee and must, within
180 days of receipt by the State Fire Marshal's Office of the initial
application, be complete and accompanied by all other information
required by Insurance Code Chapter 6002 and this subchapter, or a
new application must be submitted including all applicable fees.

$34.615. Test.

(a) Each applicant for a license must pass the appropriate tests.
Tests may be supplemented by practical tests or demonstrations neces-
sary to determine the applicant's knowledge and ability.

(1) The license test will include a section on this subchap-
ter, [and the] Insurance Code Chapter 6002, and a technical qualifying
test to be conducted by:

(A) the State Fire Marshal's Office;

(B) NICET (National Institute for Certification in Engi-
neering Technologies); [et]

(C) ESA (Electronic Security Association); or
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(D) [€©)] an outsource testing service.

(2) The standards used in tests will be those adopted in
§34.607 of this title (relating to Adopted Standards).

(b) Examinees who fail the test must file a retest application
accompanied by the required fee in order to be retested on the next
scheduled test date.

(c) A person whose license has been expired for two years or
longer who makes application for a new license must take and pass
another test. No test is required for a licensee whose license is renewed
within two years of expiration.

(d) An applicant may only schedule each type of test three
times within a 12-month [twelve-menth] period.

(e) An applicant for a license must complete and submit all
application requirements within one year of the successful completion
of any test required for a license; otherwise[;] the test is voided and the
individual will have to pass the test again.

$34.616. Sales, Installation, and Service.
(a) Residential alarm (single station) [Alarms (Single Sta-
tion)].

(1) Registered firms may employ persons exempt from the
licensing provisions of [the] Insurance Code §6002.155(10) to sell, in-
stall, and service residential, single station alarms. Exempted persons
must be under the supervision of a residential fire alarm superinten-
dent (single station), residential fire alarm superintendent, or fire alarm
planning superintendent.

(2) Eachregistered firm that employs persons exempt from
licensing provisions of [the] Insurance Code §6002.155(10) is required
to maintain documentation to include lesson plans and annual test re-
sults demonstrating competency of those [said] employees regarding
the provisions of [the] Insurance Code Chapter 6002, adopted stan-
dards, and this subchapter applicable to single station devices.

(b) Fire detection and fire alarm devices or systems other than
residential single station [Detection and Fire Alarm Devices or Systems
Other than Residential Single Station].

(1) The installation of all fire detection and fire alarm de-
vices or systems, including monitoring equipment subject to [the] In-
surance Code Chapter 6002 must be performed by or under the direct
on-site supervision of a licensed fire alarm technician, residential fire
alarm technician, residential fire alarm superintendent, or a fire alarm
planning superintendent[;] for the work permitted by the license. The
licensee responsible for the planning of all fire detection and fire alarm
devices or systems, including monitoring equipment subject to Insur-
ance Code Chapter 6002, must be licensed under the ACR number of
the primary registered firm. The certifying licensee must be licensed
under the ACR number of the primary registered firm and must be
present for the final acceptance test prior to certification.

(2) The maintenance or servicing of all fire detection and
fire alarm devices or systems must be performed by or under the direct
on-site supervision of a licensed fire alarm technician, residential fire
alarm technician, residential fire alarm superintendent or a fire alarm
planning superintendent, for the work permitted by the license. The
licensee attaching a label must be licensed under the ACR number of
the primary registered firm.

(3) Iftheinstallation or servicing of a fire alarm system also
includes installation or servicing of any part of a fire protection sprin-
kler system [andf/]or a fire extinguisher system other than inspection
and testing of detection or supervisory devices, the licensing require-

ments of [the] Insurance Code Chapters 6001 and 6003 must be satis-
fied, as appropriate.

(4) The planning, [and] installation, and servicing of fire
detection or fire alarm devices or systems, including monitoring equip-
ment, must be performed according to standards adopted in §34.607
of this title [ehapter] (relating to Adopted Standards) except when the
planning and installation complies with a more recent edition of the
standard that has been adopted by the political subdivision in which the
system is installed [an adopted standard or a Tentative Interim Amend-
ment published as effective by the NEPA.

(5) Fire alarm system equipment replaced in the same lo-
cation with the same or similar electrical and functional characteristics
and listed to be compatible with the existing equipment, as determined
by a fire alarm planning superintendent, may be considered repair. The
equipment replaced must comply with the current adopted standards
but the entire system is not automatically required to be modified to
meet the applicable adopted code. The local AHJ [autherity having ju-
risdietion] must be consulted to determine whether to update the entire
system to comply with the current code and if plans or a permit is re-
quired prior to making the repair.

(6) On request of the owner of the fire alarm system, a
registered firm must provide all passwords, including those for the
site-specific software, but the registered firm may refrain from provid-
ing that information until the system owner signs a liability waiver pro-
vided by the registered firm.

() Monitoring requirements [Requirements].

(1) A registered firm may not monitor a fire alarm system
located in the State of Texas for an unregistered firm.

(2) A registered firm may not connect a fire alarm system
to a monitoring service unless:

(A) the monitoring service is registered under Insurance
Code Chapter 6002 or is exempt from the licensing requirements of that
chapter; and

(B) the monitoring equipment being used is in compli-
ance with Insurance Code §6002.25.

(3) A registered firm must employ at least one technician
licensee at each central station location. Each dispatcher at the central
station is not required to be a fire alarm technician licensee.

(4) A registered firm subcontracting monitoring services to
another registered firm must advise the monitoring services subscriber
of the identity and location of the registered firm actually providing
the services unless the registered firm's contract with the subscriber
contains a clause giving the registered firm the right, at the registered
firm's sole discretion, to subcontract any or all of the work or service.

(5) A registered monitoring firm, reporting an alarm or su-
pervisory signal to a municipal or county emergency services center,
must provide, at a minimum, the type of alarm, address of alarm, name
of subscriber, dispatcher's identification, and call-back phone number.
If requested, the firm must also provide the name, registration number,
and call-back phone number of the firm contracted with the subscriber
to provide monitoring service if other than the monitoring station.

(6) If the monitoring service provided under this subchap-
ter is discontinued before the end of the contract with the subscriber,
the monitoring firm, central station, or service provider must notify the
owner or owner's representative of the monitored property and the local

AH]J [autherity having jurisdietion] a minimum of seven days before

terminating the monitoring service. If the monitored property is a one-
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or two-family dwelling [twe-family-dwelling], notification of the local
AHIJ [autherity having jurisdietion] is not required.

(d) Record keeping. The firm must keep complete records of
all service, maintenance, and testing on the system for a minimum of
two years. The records must be available for examination by the state
fire marshal or the state fire marshal's representative.

§34.622.  Inspection/Test Labels.

(a) After the inspection and testing of a fire alarm system, a
fire alarm inspection/test label must be completed in detail and affixed
to either the inside or outside of the control panel cover or, if the system
has no panel, in a permanent location. The signature of the licensee on
the inspection/test label certifies that the inspection and tests performed
comply [eemplies] with requirements of the adopted standards.

(b) Ifany service or maintenance is performed under [pursuant
te] the inspection or test, a service label, in addition to the inspec-
tion/test label, must [shall] be completed and attached according to the
procedures in this section.

(c) For new installation, an inspection/test label may only be
applied after the system has been accepted by the local AHJ.

(d) [€e)] If, during any inspection or test, [it is ebserved that]
the system does not comply with applicable standards adopted at the
time the system was installed, has a fault condition, or is impaired from
normal operation, the owner or the owner's representative and the local
AH]J [autherity having jurisdietion] must be notified of the condition
and the licensee must attach, in addition to the inspection/test label,
the appropriate yellow or red label, in accordance with the procedures
in this section.

(e) The local AHJ must be notified when the fault or impair-
ment has been corrected.

(f) [€d)] Inspection/test labels must [shall] remain in place for
at least five years, after which [time] they may be removed by a li-
censed employee or agent of a registered firm. An employee of the
State Fire Marshal's Office or an authorized representative of a gov-
ernmental agency with appropriate regulatory authority may remove
excess labels at any time.

(g) [€e)] The inspection/test label must be blue [in eoler] with
printed black lettering.

(h) [€B] The inspection/test label must be approximately three
inches high and three inches wide and must have an adhesive on the
back that allows for label removal.

(1) [€&)] Approximately a half-inch [1/2 ineh] of the adhesive
on the top back of the label should be used to attach the label over the
previous inspection/test label to permit viewing of the previous label
and the maintaining of a brief history.

() [()] Inspection/test labels must contain the following in-
formation in the format of the inspection/test label, as set forth in sub-
section (k) [()] of this section:

(1) DO NOT REMOVE BY ORDER OF TEXAS STATE
FIRE MARSHAL (all capital letters in at least 10-point bold face type);

(2) INSPECTION/TEST RECORD (all capital letters in at
least 10-point bold face type);

(3) the registered firm's name, address, telephone number
(either main office or branch office) and certificate of registration num-
ber of the firm performing the inspection/test;

(4) the date of the inspection performed, the licensee's sig-
nature (a stamped signature is prohibited) and license number;

(5) thetype of inspection/test performed to be marked, new
installation, semi-annual, quarterly or annual;

(6) the last date of sensitivity test, if known; and

(7) the status after the inspection/test if [ef] acceptable or
if yellow label attached, or if red label attached.

(k) [&)] Inspection/test label:
Figure: 28 TAC §34.622(k)

[Eigure: 28 TAC §34.622(1)]
§34.623.  Yellow Labels.

(a) If, after any service, inspection, or test, a system does not
comply with applicable codes and adopted standards or is not being
tested or maintained according to those standards, a completed yellow
label must be attached to the outside of the control panel cover or, if the
system has no panel, in a permanent location to indicate that corrective
action is necessary.

(b) The signature of the licensee on a yellow label certifies
that the conditions listed on the label cause the system to be out of
compliance with applicable codes and standards.

(c) Afterattaching a yellow label, the licensee or the registered
firm must notify the property owner, occupant or their representative,
and the local AHJ [autherity having jurisdietion] in writing indicating
the conditions with which the system does not comply with the applica-
ble codes and standards. The notification must be postmarked, emailed,
faxed or hand delivered within five business days of the attachment of
the yellow label.

(d) Yellow labels must remain in place until the conditions are
corrected and a service label is attached certifying that the corrections
were made. The yellow label may be removed by a licensed employee
or agent of a registered firm, an employee of the State Fire Marshal's
Office, or an authorized representative of a governmental agency with
appropriate regulatory authority. The local AHJ must be notified when
corrections are made and a yellow label is removed or revised. The no-
tification must be postmarked, emailed, faxed, or hand delivered within
five business days of the removal of the yellow label.

(e) Yellow labels must be approximately three inches high [in
height| and three inches wide [in width] and must have an adhesive on
the back that allows for label removal.

(f) Labels must be yellow [in eeler] with printed black letter-
ing.
(g) Yellow labels must bear the following information in the
format of the label, as set forth in subsection (h) of this section:
(1) "DONOT REMOVE BY ORDER OF TEXAS STATE
FIRE MARSHAL" (all capital letters in at least 10-point bold face
type);
(2) "SYSTEM DOES NOT COMPLY WITH APPLICA-

BLE CODES & STANDARDS" (all capital letters in at least 10-point
bold face type);

(3) the registered firm's name, address, telephone number
(either main office or branch office) and certificate of registration num-
ber of the firm attaching the yellow label;

(4) the date the label was attached, the licensee's signature
(a stamped signature is prohibited) and license number; and

(5) alist of conditions resulting in the yellow label;

(h) Yellow label:
Figure: 28 TAC §34.623(h) (No change.)

§$34.624. Red Labels.
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(a) If, after any service, inspection or test, a system or any part
thereof is inoperable, has a fault condition, or is impaired from nor-
mal operation, excluding the area(s) of a building under construction,
a completed red label must be attached to the outside of the control
panel cover or, if the system has no panel, in a permanent location, to
indicate that corrective action is necessary.

(b) The signature of the licensee on a red label certifies that the
conditions listed on the label have caused the system to be inoperable,
have a fault condition, or be impaired from normal operation.

(c) If the system is inoperable, immediately after attaching a
red label[;] the licensee or the registered firm must orally notify the
property owner, occupant or their representative, and the local AHJ,
[eutherity having jurisdietion] where available, of all impairments and
provide a written notification, emailed [e-mailed], faxed or hand deliv-
ered within the next business day of the attachment of the red label. If
the system has a fault condition or is impaired from normal operation,
after attaching a red label, the licensee or the registered firm must notify
the property owner, occupant or their representative, and the local AHJ
[autherity having jurisdietion] in writing indicating the condition(s).
The written notification must be postmarked, emailed [e-mailed], faxed
or hand delivered within three business days of the attachment of the
red label.

(d) Red labels must [shall] remain in place until the conditions
are corrected and a service label is attached certifying that the correc-
tions were made. The red label may be removed by a licensed employee
or agent of a registered firm, an employee of the State Fire Marshal's
Office, or an authorized representative of a governmental agency with
appropriate regulatory authority. The local AHJ must be notified when
corrections are made and a red label is removed or revised. The noti-
fication must be postmarked, emailed, faxed, or hand delivered within
five business days of the removal of the red label.

(e) Red labels must be approximately three inches high [in
height] and three inches wide [in width] and must have an adhesive
on the back that allows for label removal.

(f) Labels must be red [in eoloer] with printed black lettering.

(g) Red labels must bear the following information in the for-
mat of the label as shown in subsection (h) of this section:

(1) "DONOT REMOVE BY ORDER OF TEXAS STATE
FIRE MARSHAL" (all in capital letters, at least 10-point bold face

type);
(2) status of the system to be marked, inoperable or im-
paired or fault;

(3) the registered firm's name, address, telephone number
(either main office or branch office) and certificate of registration num-
ber of the firm attaching the red label;

(4) the date the label was attached, the licensee's signature
(a stamped signature is prohibited) and license number; and

(5) alist of conditions resulting in the red label;

(h) Red label:
Figure: 28 TAC §34.624(h) (No change.)
§34.631.
Spouses.
(a) Waiver of licensed application and examination fees. The

department will waive the license application and examination fees for
an applicant who is:

Military Service Members, Military Veterans, or Military

(1) a military service member or military veteran whose
military service, training, or education substantially meets all of the
requirements for the license; or

(2) amilitary service member, military veteran, or military
spouse who holds a current license issued by another jurisdiction that
has licensing requirements that are substantially equivalent to the re-
quirements for the license in this state.

(b) Apprentice requirements. Verified military service, train-
ing, or education that is relevant to the occupation are credited toward
the apprenticeship requirements for the license.

(c) Extension of license renewal deadlines. A military service
member who holds a license is entitled to two years additional time
to complete any continuing education requirements; and any other re-
quirement related to the renewal of the military service member's li-
cense.

(d) Alternative licensing. The state fire marshal, after review-
ing the applicant's credentials, may waive any prerequisite to obtaining
a license for a military service member, military veteran, or military

spouse that:
(1) holds a current license issued by another jurisdiction

that has licensing requirements substantially equivalent to the require-
ments for the license in this state; or

(2) within the five years preceding the application date,
held the license in this state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601145

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 676-6584

¢ ¢ ¢

SUBCHAPTER G. FIRE SPRINKLER RULES
28 TAC §§34.713, 34.716, 34.721, 34.722, 34.726

STATUTORY AUTHORITY. The amendments and new rule are
proposed under Government Code §417.005, and Insurance
Code §§6003.051, 6003.052, and 6003.054, and 36.001.

Government Code §417.005 states that the commissioner, after
consulting with the state fire marshal, may adopt rules neces-
sary to guide the state fire marshal in the performance of other
duties for the commissioner. Government Code §417.008(e)
provides that the commissioner may adopt by rule any appro-
priate standard related to fire danger developed by a nationally
recognized standards-making association. Government Code
§417.0081 provides that the commissioner by rule must adopt
guidelines for assigning potential fire safety risk to state-owned
and state-leased buildings and providing for the inspection of
each building to which this section applies.

Insurance Code §6003.051(a) specifies that the department
administers Chapter 6003. Insurance Code §6003.051(b)
specifies that the commissioner may issue rules necessary to
administer Chapter 6003 through the state fire marshal. Insur-
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ance Code §6003.052(a) specifies that in adopting necessary
rules, the commissioner may use recognized standards, includ-
ing standards adopted by federal law or regulation, standards
published by a nationally recognized standards-making organ-
ization' or standards developed by individual manufacturers.
Section 6003.054(a) further specifies that the state fire marshal
must implement the rules adopted by the commissioner for the
protection and preservation of life and property in controlling:
(i) the registration of an individual or an organization engaged
in the business of planning, selling, installing, maintaining, or
servicing fire protection sprinkler systems; and (ii) the require-
ments for the plan, sale, installation, maintenance, or servicing
of fire protection sprinkler systems by determining the criteria
and qualifications for registration certificate and license holders;
evaluating the qualifications of an applicant for a registra-
tion certificate to engage in the business of planning, selling,
installing, maintaining, or servicing fire protection sprinkler sys-
tems; conducting examinations and evaluating the qualifications
of a license applicant; and issuing registration certificates and
licenses to qualified applicants.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

CROSS-REFERENCE TO STATUTE. Insurance Code Chapter
6003 is implemented by these rules.

$34.713.  Applications.
(a) Certificates of registration.

(1) Applications for certificates must be submitted on
forms provided by the state fire marshal and must be accompanied by
all other information required by Insurance Code Chapter 6003 and
this subchapter. An application will not be deemed complete until all
required forms and documents have been received in the State Fire
Marshal's Office.

(2) Applications must be signed by the sole proprietor, [or]
by each partner of a partnership, or by an officer of a corporation. For
corporations, the application must be accompanied by the corporate
charter of a Texas corporation[;] or, in the case of a foreign corpora-
tion, a copy of the Texas certificate of authority to do business. For
applicants using an assumed name, the application must also be accom-
panied by evidence of compliance with the Assumed Business or Pro-
fessional Name Act, Business and Commerce Code Chapter 71. The
application must also include written authorization by the applicant that
permits [permitting] the state fire marshal or the state fire marshal's rep-
resentative to enter, examine, and inspect any premises, building, room,
or establishment used by the applicant while engaged in the business to
determine compliance with the provisions of Insurance Code Chapter
6003 and this subchapter.

(3) For corporations, the application must also include the
corporate taxpayer identification number, the charter number, and a
copy of the corporation's current franchise tax certificate of good stand-
ing issued by the state comptroller.

(4) An applicant must not designate as its full-time respon-
sible managing employee (RME) a person who is the designated full-
time RME of another registered firm.

(5) Aregistered firm must not conduct any business as a fire
protection sprinkler contractor until a full-time RME, as applicable to
the business conducted, is employed. An individual with an RME-Gen-
eral Inspector's license does not constitute compliance with the require-
ments of this subsection.

(6) A certificate of registration may not be renewed unless
the firm has at least one licensed RME as a full-time employee before
the expiration of the certificate of registration to be renewed. If an
applicant for renewal does not have an RME as a full-time employee as
a result of death or disassociation of an RME within 30 days preceding
the expiration of the certificate of registration, the renewal applicant
must inform the license section of the State Fire Marshal's Office [state
fire marshal's offiee] of the employment of a full-time RME before the
certificate of registration will be renewed.

(7) Insurance required.

(A) The state fire marshal must not issue a certificate
of registration under this subchapter unless the applicant files with the
state fire marshal's office a proof of liability insurance. The insurance
must include products and completed operations coverage.

(B) Each registered firm must maintain in force and on
file in the State Fire Marshal's Office [state fire marshal's office] the
certificate of insurance identifying the insured and the exact nature of
the business insured. In identifying the named insured, the certificate
of insurance must include either an assumed name or the name of the
corporation; partners, if any; or sole proprietor, as applicable. Failure
to do so will be cause for administrative action.

(C) Evidence of public liability insurance, as required
by Insurance Code §6001.152, must be in the form of a certificate of
insurance executed by an insurer authorized to do business in this state,
or a certificate of insurance for surplus lines coverage, secured in com-
pliance with Insurance Code Chapter 981, as contemplated by Insur-
ance Code §6001.152(c).

(b) Responsible managing employee licenses.

(1) Original and renewal applications for a license from an
employee of a firm engaged in the business must be submitted on forms
provided by the state fire marshal, along with a criminal history report
from the Texas Department of Public Safety, and accompanied by all
other information required by Insurance Code Chapter 6003 and this
subchapter.

(2) The following documents must accompany the applica-
tion as evidence of technical qualifications for a license:

(A) RME-General:

(i) proof of current registration in Texas as a profes-
sional engineer; or

(i) a copy of NICET's (National Institute for Certi-
fication in Engineering Technologies) notification letter confirming the
applicant's successful completion of the test requirements for certifica-
tion at Level III for water-based fire protection systems layout.

(B) RME-Dwelling:

(i) proof of current registration in Texas as a profes-
sional engineer; or

(it) acopy of NICET's notification letter confirming
the applicant's successful completion of the test requirements for certi-
fication at Level II for fire protection automatic sprinkler system layout
and evidence of current employment by a registered fire sprinkler con-
tractor.

i) a eopy of the notification letter confirming at
least a 70 percent grade on the test covering dwelling fire protection
sprinkler systems; administered by the State Fire Marshal's Office or

) proof of license as an "RME-General'; or}
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D a copy of NICET's notification letter con-
firming the applicant's successful completion of the test requirements
for certification at Level H for fire protection auntomatic sprinkler sys-
tem layout and evidence of a current Texas master plumber license; or]

HHD  a copy of NICET's notification letter con-
firming the applicant's suceessful completion of the test requirements
for certification at Level I for fire protection automatie sprinkler sys-
tem layout and evidence of current employment by a registered fire
sprinkler contractor]

(C) RME-Underground Fire Main:

(i) proof of current registration in Texas as a profes-
sional engineer; or

(i) a copy of the notification letter confirming at
least a 70[%] percent grade on the test covering underground fire
mains for fire protection sprinkler systems, administered by the State
Fire Marshal's Office or an outsource testing service.

(D) RME-General Inspector:

(i) acopy of NICET's notification letter confirming
the applicant's successful completion of the examination requirements
for certification at Level II for Inspection and Testing of Water-Based
Systems; and

(ii) evidence of current employment by a registered
fire protection sprinkler system contractor.

(c¢) Complete applications. The application form for a license
or registration must be accompanied by the required fee and must,
within 180 days of receipt by the department of the initial application,
be complete and accompanied by all other information required by In-
surance Code Chapter 6003 and this subchapter, or a new application
must be submitted including all applicable fees.

$34.716. Installation, Maintenance, and Service.

(a) All fire protection sprinkler systems installed under Insur-
ance Code Chapter 6003 must be installed under the supervision of the
appropriate licensed responsible managing employee.

(1) An [*]JRME-General["] may supervise the installation
of any fire protection sprinkler system including one- and two-family
dwellings.

(2) An [*JRME-Dwelling["] may only supervise the in-
stallation of a fire protection sprinkler system in one- and two-family
dwellings.

(3) An [*]RME-Underground Fire Main["] may only su-
pervise the installation of an assembly of underground piping or con-
duits[;] that conveys water with or without other agents[;] and used as
an integral part of any type of fire protection sprinkler system.

(b) On completion of the installation, the licensed RME
[respensible managing employee] type G, D, or U (as applicable) must
have affixed a contractor's material and test certificate for aboveground
or underground piping on or near the system riser. If the adopted
installation standard does not require testing, all other sections except
the testing portion of the contractor's material and test certificate must
still be completed. The contractor's material and test certificate must
be obtained from the State Fire Marshal's Office. The certificate must
be distributed as follows:

(1) original copy kept at the site after completion of the
installation;

(2) second copy retained by the installing company at its
place of business in a separate file used exclusively by that firm to re-
tain all [*]Contractor's Material and Test Certificates.["] The certificates

must be available for examination by the state fire marshal or the state
fire marshal's representative on request. The certificates must be re-
tained for the life of the system; and

(3) third copy to be sent to the local AHJ [autherity having
jurisdietion] within 10 days after completion of the installation.

(c) Service, maintenance, or testing, when conducted by some-
one other than an owner, must be conducted by a registered firm and
in compliance with the appropriate adopted standards. The inspection,
test, and maintenance service of a fire protection sprinkler system, ex-
cept in a one- and two-family dwelling, must be performed by an in-
dividual holding a current RME-General Inspector or RME-General
license. A visual inspection not accompanied by service, maintenance,
testing, or certification does not require a certificate of registration.

(d) The firm must keep complete records of all service, mainte-
nance, testing, and certification operations. The records must be avail-
able for examination by the state fire marshal or the state fire marshal's
representative.

(e) All vehicles regularly used in service, maintenance, test-
ing, or certification activities must prominently display the company
name, telephone number, and certificate of registration number. The
numbers and letters must be at least one-inch high [ene inches in height]
and must be permanently affixed or magnetically attached to each side
of the vehicle in a color contrasting with the background color of the
vehicle. The certificate of registration number must be designated in
the following format TX: SCR-number.

(f) Each registered firm must employ at least one full-time
RME-General or RME-Dwelling licensee at each business office where
fire protection sprinkler system planning is performed, who is appro-
priately licensed to conduct the business performed by the firm.

(g) The planning of an automatic fire protection sprinkler sys-
tem must be performed under the direct supervision of the appropriately
licensed RME.

(h) The planning, installation, or service of a fire protection
sprinkler system must be performed in accordance [accord] with the
minimum requirements of the applicable adopted standards in §34.707
of this title (relating to Adopted Standards), except when the plan, in-
stallation, or service complies with a [mere reeent edition of the] stan-
dard that has been adopted by the political subdivision in which the
system is installed.

$34.721.  Yellow Tags.

(a) Ifafire protection sprinkler system is found to be noncom-
pliant with applicable NFPA standards, is not being tested or main-
tained according to adopted standards, or found to contain equipment
that has been recalled by the manufacturer, but the noncompliance or
recalled equipment does not constitute an emergency impairment, a
completed yellow tag must be attached to the respective riser of each
system to permit convenient inspection, to not hamper the system's ac-
tuation or operation, and to indicate that corrective action is necessary.

(b) The signature of the service person or inspector on a yel-
low tag certifies the conditions that caused [listed on the tag eause] the
system to be out of compliance with NFPA standards.

(c) Afterattaching a yellow tag, the service person or inspector
must notify the building owner or the building owner's representative
and the local AHJ [autherity having jurisdietior] in writing of all non-
compliant conditions. The notification must be postmarked, emailed,
faxed, or hand delivered within five business days of the attachment of
the yellow tag.

(d) A yellow tag may only be removed by an authorized em-
ployee of a registered firm or an authorized representative of a govern-

41 TexReg 2110 March 18, 2016 Texas Register



mental agency with appropriate regulatory authority after the employee
or representative completes and attaches a service tag that indicates the
noncompliant conditions were corrected. The local AHJ must be noti-
fied when corrections are made and a yellow tag is removed or revised.
The notification must be postmarked, emailed, faxed, or hand deliv-
ered within five business days of the date on which the yellow tag is
removed.

(e) Yellow tags may be printed for multiple years.

(f) Yellow tags must be the same size as service tags, and must
contain the following information in the format of the tag as set forth
in subsection (g) of this section:

(1) "DONOT REMOVE BY ORDER OF TEXAS STATE
FIRE MARSHAL" (all capital letters, at least 10-point boldface type);

(2) firm's name, address, and phone number;

(3) firm's certificate of registration number;

(4) license number of RME;

(5) printed name of service person or inspector;

(6) signature of service person or inspector;

(7) day, month, and year (to be punched);

(8) mname and address of owner or occupant;

(9) building number, location, or system number; and
(10) list of items not compliant with NFPA standards.

(g) Sample yellow tag:
Figure: 28 TAC §34.721(g) (No change.)

§34.722.  Red Tags.

(a) If a fire protection sprinkler system has an impairment
which constitutes an emergency impairment, as defined in the adopted
edition of NFPA 25, the service person or inspector must [shal]
complete and attach a red tag to the respective riser of each system to
indicate corrective action is necessary.

(b) Immediately after attaching a red tag, the inspector or
service person must orally notify the building owner or the building
owner's representative and, where available, the local AHJ [autherity
having jurisdietion] of all impairments. The inspector or service
person must also provide written notice to the building owner or the
building owner's representative and, where available, the local AHJ
[euthority having jurisdietion] of all impairments, and the written no-
tice must be postmarked, emailed [e-mailed], faxed, or hand delivered
within 24 [twenty-four] hours of the attachment of the red tag.

(c) The signature of the service person or inspector on the red
tag certifies the impairments listed constitute an emergency impair-
ment.

(d) A redtag may only be removed by an authorized employee
of a registered firm or an authorized representative of a governmental
agency with appropriate regulatory authority after the employee or rep-
resentative completes and attaches a service tag that indicates the im-
paired conditions were corrected. The local AHJ must be notified when
corrections are made and a red tag is removed or revised. The notifica-
tion must be postmarked, emailed, faxed, or hand delivered within five
business days of the removal of the red tag.

(e) Red tags may be printed for a multiple period of years.
(f) Red tags must [shall] be the same size as service tags.

(g) Red tags must [shall] contain the following information in
the format of the sample tag as set forth in subsection (h) of this section:

(1) "DO NOT REMOVE BY ORDER OF THE TEXAS
STATE FIRE MARSHAL" (all capital letters, at least 10-point boldface

type);
(2) firm's name, address, and phone number;
(3) firm's certificate of registration number;
(4) license number of RME;
(5) printed name of service person or inspector;
(6) signature of service person or inspector;
(7) day, month, and year (to be punched);
(8) name and address of owner or occupant;
(9) building number, location, or system number; and
(10) list of emergency impairments.

(h) Sample red tag:
Figure: 28 TAC §34.722(h)
[Figure: 28 TAC §34.722(h)]
§34.726.  Military Service Members, Military Veterans, or Military
Spouses.
(a) Waiver of licensed application and examination fees. The

department will waive the license application and examination fees for
an applicant who is:

(1) a military service member or military veteran whose
military service, training, or education substantially meets all of the
requirements for the license; or

(2) amilitary service member, military veteran, or military
spouse who holds a current license issued by another jurisdiction that
has licensing requirements that are substantially equivalent to the re-
quirements for the license in this state.

(b) Apprentice requirements. Verified military service, train-
ing, or education that is relevant to the occupation are credited toward
the apprenticeship requirements for the license.

(c) Extension of license renewal deadlines. A military service
member who holds a license is entitled to two years additional time
to complete any continuing education requirements; and any other re-
quirement related to the renewal of the military service member's li-
cense.

(d) Alternative licensing. The state fire marshal, after review-
ing the applicant's credentials, may waive any prerequisite to obtaining
a license for a military service member, military veteran, or military
spouse that:

(1) holds a current license issued by another jurisdiction
that has licensing requirements substantially equivalent to the require-
ments for the license in this state; or

(2) within the five years preceding the application date,
held the license in this state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.
TRD-201601146
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SUBCHAPTER H. FIREWORKS RULES
28 TAC §§34.808, 34.818, 34.823, 34.832, 34.833

STATUTORY AUTHORITY. The amendments and new rule are
proposed under Government Code §417.005 and §417.008, Oc-
cupations Code §2154.051 and §2154.052, and Insurance Code
§36.001.

Government Code §417.005 states that the commissioner, after
consulting with the state fire marshal, may adopt rules neces-
sary to guide the state fire marshal in the performance of other
duties for the commissioner. Government Code §417.008(e)
provides that the commissioner may adopt by rule any appro-
priate standard related to fire danger developed by a nationally
recognized standards-making association. Government Code
§417.0081 provides that the commissioner by rule must adopt
guidelines for assigning potential fire safety risk to state-owned
and state-leased buildings and providing for the inspection of
each building to which this section applies.

Occupations Code §2154.051 states the commissioner must de-
termine reasonable criteria and qualifications for licenses and
permits pertaining to the regulation of fireworks and fireworks
displays. Section 2154.052 states that the commissioner must
adopt and the state fire marshal must administer rules the com-
missioner considers necessary for the protection, safety, and
preservation of life and property.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

CROSS-REFERENCE TO STATUTE. Occupations Code Chap-
ter 2154 is implemented by these rules.

$§34.808.  Definitions.

The following words and terms, when used in this subchapter, must
[shall] have the following meanings, unless the context clearly indi-
cates otherwise.

(1)  Acceptor building--A building that [whieh] is exposed
to embers and debris emitted from a donor building.

(2) Agricultural, industrial, or wildlife control per-
mits--Permits authorizing the holder to use Fireworks 1.3G for
specified purposes in these business activities.

(3) Bare wiring--Any electrical cable or cord any part of
which has the insulating cover broken or removed, exposing bare wire.

(4) Barricade--A natural or artificial barrier that will effec-
tively screen a magazine, building, railway, or highway from the ef-
fects of an explosion in a magazine or building containing explosives.
It must [shall] be of a [sueh] height that a straight line from the top of
any side wall of a building, or magazine containing explosives to the
eave line of any magazine, or building, or to a point 12 feet above the
center of a railway or highway, will pass through such natural or artifi-
cial barrier.

(5) Barricade, artificial--An artificial mound or revetted
wall of earth of a minimum thickness of one foot.

(6) Barricade, natural--Natural features of ground, such as
hills, or timber of sufficient density that the surrounding exposures that
require protection cannot be seen from the magazine or building con-
taining explosives when the trees are bare of leaves.

(7) Barricade, screen type--Any of several barriers for con-
taining embers and debris from fires and deflagrations in process build-
ings that could cause fires and explosions in other buildings. Screen
type barricades must [shall] be constructed of metal roofing, inch or a
half-inch [122 inek] mesh screen or equivalent material. A screen-type
[sereen type] barricade extends from the floor level of the donor build-
ing to a [sueh] height that a straight line from the top of any side wall
of the donor building to the eave line of the acceptor building will go
through the screen at a point not less than five feet from the top of the
screen. The top five feet of the screen are inclined at an angle of be-
tween 30 and 45 degrees, toward the donor building.

(8) Breakaway construction--A general term that [which]
applies to the principle of purposely providing a weak wall so that the
explosive effects can be directed and minimized. The term "weak wall"
as used in these sections refers to a weak wall and roof, or weak roof.
The term "weak wall" is used in a relative sense as compared to the
construction of the entire building. The design strength of the weak
wall will vary as to the building construction, as well as to the type and
quantity of explosive or pyrotechnic materials in the building. The ma-
terials used for weak wall construction are usually light gauge metal,
plywood, hardboard, or equivalent lightweight material, and the mate-
rial is purposely selected to minimize the danger from flying missiles.
The method [Methed] of attachment of the weak wall must [shall] be
constructed [sueh as] to aid the relief of blast pressure and fireball.

(9) Bulk storage, Fireworks 1.4G--The storage of 500 or
more cases of Fireworks 1.4G.

(10) Business--The manufacturing, importing, distribut-
ing, jobbing, or retailing of permissible fireworks;[;] acting as a
pyrotechnic operator;[; the] conducting [ef] multiple public fireworks
displays; or[;] using fireworks for agricultural, wildlife, or industrial
purposes.

(11) Buyer--Any person or group of persons offering an
agreed upon sum of money or other considerations to a seller of [sales
persen for] fireworks.

(12) CFR--The Code of Federal Regulations, a codification
of the general and permanent rules published in the Federal Register
by the executive departments and agencies of the federal government.
The Code is divided into 50 titles. The titles are divided into chapters,
which are further subdivided into parts.

(13) Commissioner--The Commissioner of Insurance.
(14) Department--The Texas Department of Insurance.

(15) Donor building--A process building from which em-
bers and burning debris are emitted during a fire.

(16) DOT--The United States Department of Transporta-
tion.

(17) Fireworks plant--All lands, and building thereon, used
for or in connection with the manufacture processing of fireworks. It
includes storage facilities used in connection with plant operation.

(18) Firm--A person, partnership, corporation, or associa-
tion.
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(19) Flame eftects operator--An individual who, by experi-
ence, training, or examination[;] has demonstrated the skill and ability
to safely assemble, conduct, or supervise flame effects in accordance
with §2154.253, Occupations Code.

(20) Generator--Any device driven by an engine and pow-
ered by gasoline or other fuels to generate electricity for use in a retail
fireworks stand.

(21) Highway--The paved surface[;] or, where unpaved,
the edge of a graded or maintained public street, public alley, or public
road.

(22) Indoor retail fireworks site--A retail fireworks site
other than a retail stand that [whiehk] sells Fireworks 1.4G from a
building or structure.

(23) Immediate family member--The spouse, child, sib-
ling, parent, grandparent, or grandchild of an individual. The term
includes a stepparent, stepchild, and stepsibling and a relationship
established by adoption.

(24) [23)] License--The license issued by the state fire
marshal to a person or a fireworks firm authorizing same to engage in
[the] business.

(25) [4)] Licensed firm--A person, partnership, corpora-
tion, or association holding a current license.

(26) [25)] Magazine--Any building or structure, other
than a manufacturing building, used for storage of Fireworks 1.3G.

(27) [€26)] Manufacturing--The preparation of fireworks
mixes and the charging and construction of all unfinished fireworks,
except pyrotechnic display items made on site by qualified personnel
for immediate use when the [saeh] operation is otherwise lawful.

(28) [2D] Master electric switch--Manually operated de-
vice designed to interrupt the flow of electricity.

(29) [2®] Mixing building--A manufacturer's building
used for mixing and blending pyrotechnic composition, excluding wet
sparkler mixes.

(30) [29] Multiple public display permit--A permit issued
for the purpose of conducting multiple public displays at a single ap-
proved location.

(B1) [B9)] Nonprocess [Nen-preecess] building--Office
buildings, warehouses, and other fireworks plant buildings where no

explosive compositions are processed or stored. A finished firework is
not considered an explosive composition.

(32) [BBH]Open flame--Any flame that is exposed to direct

contact.

(33) [682)] Outsource testing service--The testing service
selected by the state fire marshal to administer certain designated qual-
ifying tests for licenses under this subchapter.

(34) [3)] Process building--A manufacturer's mixing
building or any building in which pyrotechnic or explosive composi-
tion is pressed or otherwise prepared for finishing and assembling.

(35) [B4)] Public display permit--A permit authorizing the
holder to conduct a public fireworks display using Fireworks 1.3G, on
a single occasion, at a designated location, and during a designated
[time] period.

(36) [35)] Retail fireworks site--The structure from which
Fireworks 1.4G are sold and in which Fireworks 1.4G are held pending
retail sale, and other structures, vehicles, or surrounding areas subject

to the care and control of the retailer, owner, supervisor, or operator of
the retail location.

(37) [36)] Retail stand--A retail site that [whieh] sells Fire-
works 1.4G over the counter to the general public who always remain
outside the structure.

(38) [BD] Safety container--A container especially de-
signed, tested, and approved for the storage of flammable liquids.

(39) [8)] School--Any inhabited building used as a
classroom or dormitory for a public or private primary or secondary
school[;] or institution of higher education.

(40) [B9)] Selling opening--An open area, including the
counter, through which fireworks are viewed and sold at retail.

(41) [(49)] Storage facility--Any building, structure, or fa-
cility in which finished Fireworks 1.4G are stored, but in which no
manufacturing is performed.

(42) [4D)] Supervisor--A person who is 18 years or older
and who is responsible for the retail fireworks site during operating
hours.

(43) [42)] Walk door--An opening through which retail
stand attendants can freely move but [and] which can be secured to
keep the public from the interior of the stand.

$34.818.  Specific Requirements for Retail Fireworks Stands.

A retail fireworks stand must [shall] comply with the following require-
ments:

(1) The fireworks stand in which Fireworks 1.4G are held
for retail sale must [shall] be constructed of wood, metal, masonry, or
concrete, or combinations thereof.

(2) Each stand of less than 16 feet in length must [shall]
have at least one walk door that[; whiehk] opens outward. Stands mea-
suring 16 feet or longer must have at least two walk doors, one in each
end, that [whieh] open outward.

(3) A minimum of combustible material such as posters,
signs, and decorations may be used on interior walls.

(4) A minimum distance of six feet must [shall] be main-
tained from the front of the customer counter to the back side of the
stand. Fireworks must not be displayed on the customer counter or in
any manner that allows the customer to handle fireworks without an
attendant directly assisting the customer.

(5) Electrical service to the stand must [shall] be installed
at least eight feet above ground or buried underground according to

standards acceptable to the local AHJ [autherity having jurisdietion].

(6) Each stand that uses [atilizing] electricity must [shal]
have a point of power interruption, either inside or outside the stand,
(switch or switches) located near a walk [an exit] door, that [which]
interrupts all electric supply to devices and equipment located inside
and on the stand.

(7) All electrical wiring, equipment, and devices, both in-
side and outside the stand, must [shall] be UL approved, be securely
mounted to the structure, and be installed and maintained to prevent
electrical hazards. Splices in electrical wiring servicing equipment and
devices inside the stand must [shall] be enclosed in junction boxes.
Light fixtures and wiring used for illumination inside and outside of
the stand must [shall] be installed and maintained to prevent accidental
contact by the general public and employees.

(8) Drop cords with lights, extension cords, or bare wiring
must [shall] not be used in any manner inside a retail stand.
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(9) In stands where generator-created power is used, the
generator must [shall] be located in an area free from grass, trash, and
other flammable materials and at least 10 feet from the stand. Reserve
fuel for the generator must be stored in an approved safety container
and a portable fire extinguisher rated to at least 6 BC must [shall] be
provided.

(10) Fireworks stands must [shall] not be illuminated or
heated by any device that [whieh] requires open flame or exposed heat-
ing elements. Electric heaters must [shall] be equipped with a switch-
ing device to stop the flow of current should the heater be tipped over.

(11) If'the fireworks stand is used for the overnight storage
of Fireworks 1.4G, it must be equipped with suitable locking devices
to prevent unauthorized entry.

$34.823.  Bulk Storage of Fireworks 1.4G.
(a) General provisions.

(1) These provisions apply to licensees and retail storage
of more than 500 cases of Fireworks 1.4G.

(2) Storage facilities containing Fireworks 1.4G must
[shall] be of solid construction using sound engineering principles.

(3) Electrical installation, if used, must [shall] be in com-
pliance with the National Electric Code, 1984. An outside electrical
master switch must [shall] be provided at each storage facility location
when electrical power is installed.

(4) Storage facilities containing Fireworks 1.4G must
[shall] comply with the following.

(A) Storage facilities must [shall] be separated from in-
habited buildings, passenger railways, and from the pavement or main
travelled surface of any highway by a minimum distance of 50 feet and
be in compliance with Table 1 in §34.824 of this title (relating to Dis-
tance Tables). Storage facilities in existence prior to January 1, 1986,
and then conforming to existing warehouse distance separation rules
for jobbers and distributors are exempt from compliance with Table 1,
provided such facilities are not enlarged or expanded beyond their Jan-
uary 1, 1986, capacities. An office used for the operation of a storage
facility or a retail/wholesale site established in conjunction with a stor-
age facility is exempt from the distance requirements after notifying the
state fire marshal. Subsequent construction by adjacent property own-
ers or public authorities must [shall] not subject licensee to a distance
regulation violation under this section, provided existing storage facil-
ities are not enlarged or expanded after the subsequent construction.

(B) Storage facilities must [shall] not contain windows,
and any other openings must [shall] be situated so that the rays of the
sun do [shall] not come in contact with or shine through glass directly
on [apen] fireworks stored in the facility. Skylights that [whieh] diffuse
sun rays are permitted.

(C) No stoves, exposed flames, or electric heaters may
[shall] be used in any part of storage facility except in a boiler room,
machine shop, office building, pump house, or lavatory. Heating of
storage facilities must [shall] be by means of steam, indirect hot air
radiation, or hot water.

(D) Exit doors other than overhead or sliding doors
must [shall] open outward, must [shall] be unlocked during operating
hours, and must be clearly marked. Aisles and exit doors must [shal]
be kept free of any obstruction.

(E) At least one approved Class A fire extinguisher
must [shall] be provided for each 1,000 square feet of floor space in a
storage facility.

(F) The land surrounding storage facilities must [shall]
be kept clear of brush, dried grass, leaves, and similar combustibles for
a distance of at least 10 feet.

(G) Smoking must [shall] not be permitted in storage
facilities. There must [shall] be signs conspicuously posted with the
words "Fireworks--No Smoking" in letters not less than four inches
high.

(H) The facility must have a fire sprinkler system if it
has greater than 12,000 square feet of floor space in a sales or storage
facility, or if other additional or more restrictive fire protection require-
ments are adopted by a local AHJ.

(5) Storage buildings must [shall] have fencing in compli-
ance with §34.821(a)(1) of this title (relating to Manufacturing Opera-
tions) or one of the following:

(A) personnel on the premises 24 hours per day, and the
premises remains lighted at night; or

(B) a security alarm system.

(6) Bulk storage of Class I flammable liquids (such as gaso-
line) and flammable compressed gases must [shall] comply with pro-
visions of §34.821(a)(7) of this title (relating to Manufacturing Opera-
tions).

(b) Operation of storage facilities.

(1) Storage facilities must at all time during operating
hours [shall] be in the charge of a competent person [at all times
during eperating hours] who is [shall be] at least 18 years of age and[;]
who is [shall be held] responsible for the enforcement of all safety
precautions.

(2) Doors must [shall] be kept locked, except during hours
of operation.

$34.832.  Specific Requirements for Retail Fireworks Sites Other
Than Stands.

Indoor retail fireworks sites must [shall] comply with the following
requirements:

(1) The retail fireworks sales building must [shall] be a free
standing durable structure with only one story of space accessible to
the public. It must [shall] not be a tent, boat, or mobile vehicle. The
fireworks sales area must [shall] not be part of a multi-use or multi-
tenant building.

(2) The following distance requirements [shall] apply to an
indoor retail fireworks site owned or leased by a fireworks licensee,
which had a fireworks retail permit or a building permit in effect or
was under construction on or before November 18, 2002, and stores or
displays over 500 cases of Fireworks 1.4G in the building.

(A) The fireworks sales building must [shall] be a min-
imum distance of 60 feet from any inhabited building;

(B) The fireworks sales building must [shall] be a min-
imum distance of 30 feet from the property line.

(C) The fireworks sales building must [shall] meet the
distance requirements of §34.824 Table 1 of this title (relating to Dis-
tance Tables), or have a minimum one-hour [+ heur] fire rated exte-
rior wall with [&] minimum three-fourths-hour [3/4 heur] fire rated pro-
tected openings.

(D) Anoffice area used for the operation of the site, sep-
arated by a one hour fire rated wall from the fireworks sales or storage
area, may be exempt from the distance requirements after it is reported
to and reviewed by the state fire marshal.
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(3) The following distance requirements must [shall] ap-
ply to an indoor retail fireworks site owned or leased by a fireworks
licensee[;] which did not have a fireworks retail permit or a building
permit in effect or was not under construction on or before November
18, 2002, and which stores or displays over 500 cases of Fireworks
1.4G in the building.

(A) The fireworks sales building must [shalt] be a min-
imum distance of 60 feet from any inhabited building.[;]

(B) The fireworks sales building must [shall] be a min-
imum distance of 30 feet from the property line.[3]

(C) The fireworks sales building must [shall] meet the
distance requirements of §34.824 Table 1 of this title, or have a com-
plete automatic fire sprinkler system installed in accordance with NFPA
13 [*]Standard for the Installation of Sprinkler Systems.["]

(4) Subsequent construction by adjacent property owners
or public authorities will [shall] not subject licensee or permittee to a
distance regulation violation under this section, provided existing fa-
cilities are not enlarged or expanded after the subsequent construction.

(5) Fireworks sales display areas must [shall] be suffi-
ciently designed to prevent customers from handling fireworks, unless
an attendant is directly assisting the customer. Sales display areas
must include a continuous durable restraint around displayed fireworks
separating the customers from all merchandise. The height, weight,
and stability of the restraint must be designed to prevent individuals
from penetrating the barrier.

(6) Fireworks in the sales area must [shall] be limited to
the displayed merchandise unless stored in closed cardboard boxes not
accessible to the public.

(7) Access to fireworks when stored in a separate and dis-
tinct area away from general fireworks sales must [shall] be restricted
to employees only and "No Smoking" signs must [shall] be posted in-
side.

(8) The local fire department and the county fire marshal,
if one is appointed or elected in that county, must [shall] be notified
in writing annually, before beginning sales operations [pestmarked or
faxed on or before June 14 of each year], of the business location, place-
ment of fireworks in building or structure, maximum amount of fire-
works in the building, and time period that fireworks will be stored or
sold.

(9) Trash, rubbish, and unused boxes, except for small
quantities stored in an orderly manner for reuse, must [shall] be
removed from the sales, storage, and adjacent areas daily, or as often
as necessary to prevent unsafe accumulation.

(10) Fireworks may [shal] not be displayed or stored be-
hind glass through which direct sunlight can [will] shine on the fire-
works.

(11) Extension cords may [shall] not be located where the
general public could walk over them. An extension cord may be used to
extend power to a single appliance or single power strip. An extension
cord providing power to a power strip must [shall] be of the same or
greater wire gauge. Power strips used for multiple appliances must
contain an internal circuit breaker. Extension cords and power strips
must [shall] be protected from accidental damage. Flexible cords and
cables may [shall] not be used as a substitute for the fixed wiring of a
structure. An extension cord may not be plugged into a power strip.

supervisor must [shall] ensure that all sales personnel comply with this
subchapter.

(13)  All trash containers used by the general public must
[shall] be metal or heavy plastic and be located 10 feet from any dis-
played or stored fireworks.

(14) An outside electrical master switch must [shall] be
provided at each retail location.

(15) Portable space heaters must [shall] not be permitted in
retail or storage areas.

(16) A retail sales permit, for other than a retail stand, is
[shall] not [be] valid until a plan is on file at the state fire marshal's
office showing the following:

(A) the address or location of the site;
(B) the name of the person to whom the permit is issued;
(C) the outline and length of all building exterior walls;

(D) the floor area, location, and dimensions used for
fireworks sales;

(E) the floor area, location, and dimensions used for
fireworks storage outside the sales area;

(F) the floor area, location, and dimensions used for
other than fireworks sales and storage;

(G) the general location, description, and distances
from the exterior walls to all buildings, fireworks storage magazines,
highways, and equipment for storage or dispensing of flammable
liquids or compressed gas;

(H) the location of the master electrical cut-off switch;

(I) thelocation and width of all building doors and paths
of egress; and

(J) the maximum estimated number of cases of fire-
works to be stored or displayed for sale in the site.

(17) Cooking equipment must [shall] not be used within
rooms used for fireworks sales or storage.

(18) All fireworks retail sites with a sales area more than
2500 square feet, must [shall] have a minimum average ceiling height
of 12 feet. The sales area is the total square feet of floor area used to sell
or store fireworks in an indoor retail fireworks site. Each sales area may
be separated from another sales area by a fire barrier having a resistance
rating of not less than one hour, with all openings therein protected by
a a three-fourths-hour [34 heur] fire protection-rated self-closing [self

elosing] fire doors.

(19) An indoor retail fireworks site must [shall] comply
with the mercantile occupancy requirements of the standards adopted
in §34.303 of this title (relating to Applicability of Rules). This stan-
dard, NFPA 101, Life Safety Code, is published by and is available
from the National Fire Protection Association, Quincy, Massachusetts,
1-800-344-3555.

(20) An indoor fireworks retail site must have a minimum
distance of 20 feet around the perimeter of the building that is kept free
of high grass, empty cardboard boxes, and trash.

§34.833.  Military Service Members, Military Veterans, or Military
Spouses.

(12) A supervisor, 18 years of age or older, must [shall] be
on duty during all phases of operation. All fireworks sales personnel
must [shall] be 16 years of age or older. The permit holder and the

(a) Waiver of licensed application and examination fees. The
department will waive the license application and examination fees for
an applicant who is:
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(1) a military service member or military veteran whose
military service, training, or education substantially meets all of the
requirements for the license; or

(2) amilitary service member, military veteran, or military
spouse who holds a current license issued by another jurisdiction that
has licensing requirements substantially equivalent to the requirements
for the license in this state.

(b) Apprentice requirements. Verified military service, train-
ing, or education that is relevant to the occupation are credited toward
the apprenticeship requirements for the license.

(c) Extension of license renewal deadlines. A military service
member who holds a license is entitled to two years additional time
to complete any continuing education requirements; and any other re-
quirement related to the renewal of the military service member's li-
cense.

(d) Alternative licensing. The state fire marshal, after review-
ing the applicant's credentials, may waive any prerequisite to obtaining
a license for a military service member, military veteran, or military

spouse that:
(1) holds a current license issued by another jurisdiction

that has licensing requirements substantially equivalent to the require-
ments for the license in this state; or

(2) within the five years preceding the application date,
held the license in this state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601147

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 676-6584

¢ ¢ ¢

SUBCHAPTER J. STOVETOP FIRE
SUPPRESSION DEVICE APPROVAL
28 TAC §§34.1001 - 34.1004

STATUTORY AUTHORITY. The repeals are proposed under
SB 14, 78th Legislature, Regular Session; Government Code
§417.005; and Insurance Code §36.001.

In 2003, Senate Bill (SB) 14 repealed Insurance Code Articles
5.33A and 5.33C, providing for certificates used for premium
credits and discounts on insurance rates.

Government Code §417.005 states that the commissioner, after
consulting with the state fire marshal, may adopt rules necessary
to guide the state fire marshal in the performance of other duties
for the commissioner.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

CROSS-REFERENCE TO STATUTE. SB 14, 78th Legislature,
Regular Session is implemented by these rules.

$34.1001.  Purpose and Application.
§$34.1002.  Definitions.

§34.1003.  Product Performance Standards.
$34.1004.  Approval.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601148

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 676-6584

¢ ¢ ¢

SUBCHAPTER M. SCHEDULED
ADMINISTRATIVE PENALTIES
28 TAC §34.1302

STATUTORY AUTHORITY. The amendment is proposed under
Government Code §417.005 and §417.010, and Insurance Code
§36.001.

Government Code §417.005 states that the commissioner, after
consulting with the state fire marshal, may adopt rules neces-
sary to guide the state fire marshal in the performance of other
duties for the commissioner. Section 417.010 provides that com-
missioner by rule must delegate to the state fire marshal the au-
thority to take disciplinary and enforcement actions, including the
imposition of administrative penalties. The commissioner must
specify which types of disciplinary and enforcement actions are
delegated to the state fire marshal. The commissioner must also
outline the process through which the state fire marshal may im-
pose administrative penalties or take other disciplinary and en-
forcement actions.

Section 417.010 also provides that the commissioner by rule
must adopt a schedule of administrative penalties for violations
subject to a penalty under this section to ensure that the amount
of an administrative penalty is appropriate to the violation. This
section requires the department to provide the schedule of ad-
ministrative penalties to the public on request. The amount of
an administrative penalty imposed must be based on the fac-
tors specified in §417.010(c). Section 417.010 also authorizes
the state fire marshal to, instead of canceling, revoking, or sus-
pending a license or certificate of registration, impose on the
holder of the license or certificate an order directing the holder to
cease and desist from a specified activity, pay an administrative
penalty, or make restitution to a person harmed by the holder's
violation of an applicable law or rule. Under §417.010, the state
fire marshal may impose an administrative penalty in the manner
prescribed in Subchapter B, Chapter 84, Insurance Code. The
state fire marshal may impose an administrative penalty under
the section without referring the violation to the department for
commissioner action.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.
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CROSS-REFERENCE TO STATUTE. Government
§417.010 is implemented by this rule.

$34.1302.  Schedule of Administrative Penalties.

Code

(a) The Fire Extinguisher Penalty Schedule specified as fol-
lows.
Figure: 28 TAC §34.1302(a)
[Eigure: 28 FAC §341302(a)]

(b) The Fire Alarm Penalty Schedule specified as follows.
Figure: 28 TAC §34.1302(b)
[Eigure: 28 TAC §34-1302(b)]

(c) The Fire Protection Sprinkler Penalty Schedule specified
as follows.
Figure: 28 TAC §34.1302(c)
[Eigure: 28 FAC §341302(e)]

(d) The Fireworks Indoor Retail Stand Penalty Schedule spec-
ified as follows.
Figure: 28 TAC §34.1302(d)
[Eigure: 28 TAC §341302(d)]

(e) The Fireworks Retail Site [Stand] Penalty Schedule speci-
fied as follows.
Figure: 28 TAC §34.1302(e) (No change.)

(f) The Fireworks Distributor Licensing Retailer Permit
Penalty specified as follows.
Figure: 28 TAC §34.1302(f)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601149

Norma Garcia

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 676-6584

¢ ¢ ¢

PART 2. TEXAS DEPARTMENT OF
INSURANCE, DIVISION OF WORKERS'
COMPENSATION

CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS

SUBCHAPTER C. MEDICAL FEE
GUIDELINES

28 TAC §134.202, §134.302

The Texas Department of Insurance, Division of Workers' Com-
pensation (division) proposes the repeal of 28 TAC §134.202,
concerning medical fee guideline and 28 TAC §134.302, con-
cerning dental fee guideline. The repeal is necessary because
the sections are no longer effective. Identical requirements
of 28 TAC §134.202 were adopted in 28 TAC §134.203 and
§134.204, which superseded the section for professional ser-
vices and workers' compensation specific services provided on

or after March 1, 2008. Title 28 TAC §134.302 was superseded
by 28 TAC §134.303 for dental services on or after June 15,
2005. In conjunction with this proposal, the division proposes
non-substantive amendments to 28 TAC §134.204 and new 28
TAC §§134.209, 134.210, 134.215, 134.220, 134.225, 134.230,
134.235, 134.239, 134.240, and 134.250, concerning medical
fee guideline for workers' compensation, which is also published
in this issue of the Texas Register.

Mr. Matthew Zurek, Executive Deputy Commissioner of Health-
care Management and System Monitoring, has determined that
for each year of the first five years the proposed repeal is in ef-
fect, there will be no fiscal impact to state or local governments
as a result of the proposal. There will be no measurable effect
on local employment or the local economy as a result of the pro-
posal.

Mr. Zurek also determined that for each year of the first five years
the proposed repeal is in effect, the public benefit anticipated
as a result of proposed repeal is a more efficient use of the fee
guidelines through elimination of outdated and redundant rules.
There will be no economic cost to persons required to comply
with the proposed repeal.

As required by the Government Code §2006.002(c), the division
has determined that the proposed repeal will not have an ad-
verse economic effect on small or micro business because it is
a repeal of outdated and redundant rules. Therefore, in accor-
dance with the Government Code §2006.002(c), the division is
not required to prepare a regulatory flexibility analysis.

The division has determined that no private real property inter-
ests are affected by this proposal and that this proposal does not
restrict or limit an owner's right to property that would otherwise
exist in the absence of government action and, therefore, does
not constitute a taking or require a takings impact assessment
under the Government Code §2007.043.

If you want to comment on the proposal, submit your written com-
ments by 5:00 p.m. CST on April 18, 2016. A request for a
public hearing must be sent separately from your written com-
ments. Send written comments or hearing requests by email to
rulecomments@tdi.texas.gov or by mail to Maria Jimenez, Texas
Department of Insurance, Division of Workers' Compensation,
Office of Workers' Compensation Counsel, MS-4D, 7551 Metro
Center Drive, Suite 100, Austin, Texas 78744-1645. If a hearing
is held, the division will consider written comments and public
testimony presented at the hearing.

The repeal is proposed under Labor Code §402.00111 and
§402.061.

Labor Code §402.00111 requires the commissioner of workers'
compensation to exercise all executive authority, including rule-
making authority, under Title 5 of the Labor Code. Labor Code
§402.061 requires the commissioner of workers' compensation
to adopt rules as necessary for the implementation and enforce-
ment of the Texas Workers' Compensation Act.

§134.202. Medical Fee Guideline.
$§134.302.  Dental Fee Guideline.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.
TRD-201601113
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mailto:rulecomments@tdi.texas.gov

Marisa Lopez Wagley

Acting General Counsel

Texas Department of Insurance, Division of Workers' Compensation
Earliest possible date of adoption: April 17, 2016

For further information, please call: (512) 804-4703

¢ ¢ ¢

28 TAC §§134.204, 134.209, 134.210, 134.215, 134.220,
134.225, 134.230, 134.235, 134.239, 134.240, 134.250

The Texas Department of Insurance, Division of Workers' Com-
pensation (division) proposes non-substantive amendments to
28 Texas Administrative Code (TAC) §134.204 and proposes
new 28 TAC §§134.209, 134.210, 134.215, 134.220, 134.225,
134.230, 134.235, 134.239, 134.240, and 134.250, concerning
medical fee guidelines for workers' compensation. The division
proposes to reorganize existing 28 TAC §134.204 by adding
its requirements to new 28 TAC §§134.209, 134.210, 134.215,
134.220, 134.225, 134.230, 134.235, 134.239, 134.240, and
134.250 for workers' compensation specific codes, services, and
programs provided on or after September 1, 2016. The new
sections largely mirror existing 28 TAC §134.204 and include
non-substantive changes. The division clarifies that the reorga-
nization is non-substantive and does not include new require-
ments for system participants. The reorganization creates a
more comprehensive format by separating the billing and reim-
bursement requirements for multiple services into new sections.
The reorganization is necessary to streamline compliance for
system participants and streamline future amendments to the
guidelines. The reorganization will improve the division's abil-
ity to make future amendments to the multiple services without
resulting in one complex rule project. The new sections con-
sist of applicability, medical fee guideline for workers' compensa-
tion specific services, home health services, case management
services, functional capacity evaluations, return to work rehabil-
itation programs, return to work and evaluation of medical care
examinations, billing for work status reports, designated doctor
examinations, maximum medical improvement evaluations and
impairment rating examinations.

New 28 TAC §§134.209, 134.210, 134.215, 134.220, 134.225,
134.230, 134.235, 134.239, 134.240, and 134.250 include non-
substantive changes to conform to current agency style, correct
grammatical errors, and renumber or reletter subsections. The
division published an informal draft of the rules on its website on
October 21, 2015.

In conjunction with this proposal, the division is proposing the
repeal of 28 TAC §134.202, concerning medical fee guideline,
and 28 TAC §134.302, concerning dental fee guideline. The pro-
posed repeal is also published in this issue of the Texas Register.
The division is not repealing 28 TAC §134.204 at this time. The
division clarifies that existing 28 TAC §134.204 will remain ap-
plicable for workers' compensation specific codes, services and
programs provided from March 1, 2008 until September 1, 2016.
New 28 TAC §§134.209, 134.210, 134.215, 134.220, 134.225,
134.230, 134.235, 134.239, 134.240, and 134.250 are expected
to become applicable for workers' compensation specific codes,
services and programs on or after September 1, 2016 to allow
system participants sufficient time to adjust to the reorganization
and new sections.

Amended 28 TAC §134.204. Amended 28 TAC §134.204
addresses the medical fee guideline for workers' compen-
sation specific codes, services, and programs provided from

March 1, 2008 until September 1, 2016. Amended 28 TAC
§134.204(a)(2) deletes the phrase "on or after" and adds
the word "from" and the phrase "until September 1, 2016."
These amendments are necessary to prevent the applicability
of existing 28 TAC §134.204 from running concurrently with
new 28 TAC §§134.209, 134.210, 134.215, 134.220, 134.225,
134.230, 134.235, 134.239, 134.240, and 134.250. The new
sections are expected to replace existing 28 TAC §134.204 for
workers' compensation specific codes, services, and programs
provided on or after September 1, 2016. The division clarifies
that existing 28 TAC §134.204 and the new sections will not be
applicable for workers' compensation specific codes, services,
and programs at the same time. This delayed applicability
date will allow system participants sufficient time to adjust to
the reorganization and new sections before the new sections
become applicable for workers' compensation specific codes,
services and programs.

New 28 TAC §134.209. New 28 TAC §134.209 addresses the
applicability for the medical fee guideline for workers' compen-
sation specific codes, services and programs outlined in new
§8§134.210, 134.215, 134.220, 134.225, 134.230, 134.235,
134.239, 134.240, and 134.250. New 28 TAC §134.209 largely
mirrors existing 28 TAC §134.204(a), with non-substantive
changes. New 28 TAC §134.209 does not include the title
"Medical Fee Guideline for Workers' Compensation Specific
Services" and instead includes the title "Applicability." The title
"Applicability" better reflects the content of the new 28 TAC
§134.209. The new section also does not include the phrase
"applicability of this rule is as follows:" because the new section
title is "Applicability" therefore including the phrase is redundant.

New 28 TAC §134.209(a)(1) - (5) largely mirrors existing 28 TAC
§134.204(a)(1)(A) - (E), with non-substantive changes. New
28 TAC §134.209(a) does not include the phrase "This section
applies" and instead includes the phrase "Sections 134.209,
134.210, 134.215, 134.220, 134.225, 134.230, 134.235,
134.239, 134.240, and 134.250 of this title apply" to specify
the new citation numbers applicable to workers' compensation
specific codes, services, and programs.

New 28 TAC §134.209(a) does not include subparagraphs (A) -
(E) and instead includes paragraphs (1) - (5). The renumbering
is necessary because the phrase "applicability of this rule is as
follows:" is excluded.

New 28 TAC §134.209(a)(1) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(a)(1)(A) "(re-
lating to Medical Fee Guideline for Professional Service)" to con-
form to current agency style.

New 28 TAC §134.209(b) largely mirrors existing 28 TAC
§134.204(a)(2), with non-substantive changes. New 28 TAC
§134.209(b) does not include the phrase "this section applies"
and instead includes the phrase "Sections 134.209, 134.210,
134.215, 134.220, 134.225, 134.230, 134.235, 134.239,
134.240, and 134.250 of this title apply" to specify the new
citation numbers applicable to workers' compensation specific
codes, services, and programs.

New 28 TAC §134.209(b) does not include the date "March 1,
2008" and instead includes the date "September 1, 2016." This
is necessary because the new sections will have a delayed appli-
cability date. The delayed applicability date allows time for sys-
tem participants to adjust to the reorganization and new sections
before the new sections become applicable for workers' compen-
sation specific services. The division expects the new sections
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to become applicable to workers' compensation specific codes,
services, and programs provided on or after September 1, 2016.

New 28 TAC §134.209(c) includes a severability clause. The
inclusion is necessary to ensure that any invalidity of the rules
will not affect parts of the rules given effect without the invalid
provision or application.

New 28 TAC §134.209(d) largely mirrors existing 28 TAC
§134.204(m), with non-substantive changes. New 28 TAC
§134.209(d) does not include the introductory sentence "the
following shall apply to Treating Doctor Examination to Define
the Compensable Injury" to conform to current agency style.

New 28 TAC §134.209(d) does not include the phrase "this type
of" because the phrase is no longer necessary without the in-
troductory sentence "the following shall apply to Treating Doctor
Examination to Define the Compensable Injury."

New 28 TAC §134.209(d) does not include the title of the refer-
enced rule citation in existing 28 TAC §134.204(m) "(relating to
Treating Doctor Examination to Define Compensable Injury)" to
conform to current agency style.

New 28 TAC §134.209(d) includes the phrase "a treating doctor"
and the phrase "to define the compensable injury" because the
phrases are necessary to specify the type of examination.

New 28 TAC §134.210. New 28 TAC §134.210 addresses gen-
eral provisions applicable to the medical fee guideline for work-
ers' compensation specific services.

New 28 TAC §134.210 largely mirrors existing 28 TAC
§134.204(a)(5), (b) - (d), and (n), with non-substantive changes.
New 28 TAC §134.210 includes the title "Medical Fee Guideline
for Workers' Compensation Specific Services" because the title
reflects the content of the section.

New 28 TAC §134.210 does not include existing 28 TAC
§134.204(a)(3) and (4) because the paragraphs contain rule
citations that are no longer effective.

New 28 TAC §134.210(a) largely mirrors existing 28 TAC
§134.204(a)(5), with non-substantive changes. New 28 TAC
§134.210(a) does not include the phrase "the Texas Department
of Insurance, Division of Workers' Compensation (Division),"
and instead includes the word "division" to conform to current
agency style.

New 28 TAC §134.210(a) does not include the title of the refer-
enced rule citation in existing 28 TAC §134.204(a)(5) "(relating
to MDR of Medical Necessity Disputes by Independent Review
Organizations)" to conform to current agency style.

New 28 TAC §134.210(b)(1) - (3) largely mirrors existing 28 TAC
§134.204(b)(1) - (3), with non-substantive changes. New 28
TAC §134.210(b) does not include unnecessary capitalization to
conform to current agency style.

New 28 TAC §134.210(b)(1) does not include the introductory
word "Billing" to conform to current agency style.

New 28 TAC §134.210(b)(1) includes the phrase "Current Proce-
dural Terminology" before the abbreviation "CPT." The non-sub-
stantive change is necessary for clarity.

New 28 TAC §134.210(b)(1) does not include the word "codes"
because the word is used twice to describe Level | and Level Il
Healthcare Common Procedure Coding System codes and the
second use is repetitive.

New 28 TAC §134.210(b)(1) does not include the abbreviation
"HCPs" and instead includes the phrase "health care providers."
The non-substantive change is necessary for clarity.

New 28 TAC §134.210(b)(1) does not include unnecessary cap-
italization to conform to current agency style.

New 28 TAC §134.210(b)(2) does not include the introductory
word "Modifiers" to conform to current agency style.

New 28 TAC §134.210(b)(2) includes the word "insurance" be-
fore the word "carriers" to conform to current agency style.

New 28 TAC §134.210(b)(2) does not include subsection "(n)"
and instead includes subsection "(e)" because new 28 TAC
§134.210(e) contains division-specific modifiers.

New 28 TAC §134.210(b)(3) does not include the introductory
phrase "Incentive Payments" to conform to current agency style.

New 28 TAC §134.210(b)(3) does not include the phrase "sub-
sections (d), (e), (9), (i), (i), and (k)" and instead includes the
phrase "§§134.220, 134.225, 134.235, 134.240, and 134.250 of
this title and subsection (d)" because the new sections reflect the
content of existing 28 TAC §134.204(e), (9), (i), (j), and (k).

New 28 TAC §134.210(b)(3) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(b)(3) "(relating
to Incentive Payments for Workers' Compensation Underserved
Areas)" to conform to current agency style.

New 28 TAC §134.210(c) mirrors existing §134.204(c).

New 28 TAC §134.210(d)(1) - (3) largely mirrors existing 28
TAC §134.204(d)(1) - (3), with non-substantive changes. New
28 TAC §134.210(d) does not include the phrase "of the Labor
Code" after the citation and instead includes the phrase "Labor
Code" before the citation to conform to current agency style.

New 28 TAC §134.210(d)(2) does not include unnecessary cap-
italization to conform to current agency style.

New 28 TAC §134.210(d)(3) does not include the title of the ref-
erenced rule citation "(relating to Medical Reimbursement)" to
conform to current agency style.

New 28 TAC §134.210(e)(1) - (24) largely mirrors existing 28
TAC §134.204(n)(1) - (24), with non-substantive changes. New
28 TAC §134.210(e) does not include unnecessary capitalization
to conform to current agency style.

New 28 TAC §134.210(e), (e)(1), and (18) do not include the
abbreviation "HCP" and instead include the phrase "health care
provider." The non-substantive change is necessary for clarity.

New 28 TAC §134.210(e)(14) and (15) do not include the word
"of" in the phrase "of at least" to conform to current agency style.

New 28 TAC §134.210(e)(20) does not include the phrase "max-
imum medical improvement" and instead includes the abbrevia-
tion "MMLI." The non-substantive change is necessary for consis-
tency.

New 28 TAC §134.215. New 28 TAC §134.215 addresses the
medical fee guideline for home health services. New 28 TAC
§134.215 largely mirrors existing 28 TAC §134.204(f), with non-
substantive changes. New 28 TAC §134.215 includes the title
"Home Health Services" because the title reflects the content of
the section.

New 28 TAC §134.215 does not include subsection "(f)" because
new 28 TAC §134.215 is an independent section that contains
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an implied subsection and the lettering is no longer necessary to
conform to Texas Register requirements.

New 28 TAC §134.215 does not include unnecessary punctua-
tion because of the change to sentence structure.

New 28 TAC §134.215 includes the phrase "the maximum allow-
able reimbursement (MAR)" for clarity. New 28 TAC §134.215
does not include the phrase "to determine the MAR" because
the MAR provided for home health services is 125% of the Texas
Medicaid fee schedule. New 28 TAC §134.215 also does not in-
clude the phrase "the MAR" because the phrase "maximum al-
lowable reimbursement (MAR)" is included and the phrase "the
MAR" is repetitive.

New 28 TAC §134.220. New 28 TAC §134.220 addresses the
medical fee guideline for case management services. New 28
TAC §134.220 largely mirrors existing 28 TAC §134.204(e), with
non-substantive changes. New 28 TAC §134.220 includes the
title "Case Management Services" because the title reflects the
content of this section.

New 28 TAC §134.220 does not include a subsection "(e)" be-
cause new 28 TAC §134.220 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.220 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.220 does not include the word "is" and instead
includes the word "are." The non-substantive change is neces-
sary to correct a grammatical error.

New 28 TAC §134.220 does not include the abbreviation "HCP"
and instead includes the phrase "health care provider." The non-
substantive change is necessary for clarity.

New 28 TAC §134.225. New 28 TAC §134.225 addresses the
medical fee guideline for functional capacity evaluations. New
28 TAC §134.225 largely mirrors existing 28 TAC §134.204(g),
with non-substantive changes. New 28 TAC §134.225 includes
the title "Functional Capacity Evaluations" because the title re-
flects the contents of this section.

New 28 TAC §134.225 does not include a subsection "(g)" be-
cause new 28 TAC §134.225 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.225 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.230. New 28 TAC §134.230 addresses
the medical fee guideline for return to work rehabilitation pro-
grams. New 28 TAC §134.230 largely mirrors existing 28
TAC §134.204(h), with non-substantive changes. New 28
TAC §134.230 includes the title "Return to Work Rehabilitation
Programs" because the title reflects the content of this section.

New 28 TAC §134.230 does not include a subsection "(h)" be-
cause new 28 TAC §134.230 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.230 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.230 includes the word "insurance" before the
word "carrier" to conform to current agency style.

New 28 TAC §134.230(1)(A) includes the phrase "maximum al-
lowable reimbursement (MAR)." The non-substantive change is
necessary for clarity.

New 28 TAC §134.230(3)(B) does not include the numeral "8"
and instead includes the word "eight" for consistency and to con-
form to current agency style.

New 28 TAC §134.235. New 28 TAC §134.235 addresses the
medical fee guideline for return to work/evaluation of medical
care examinations. New 28 TAC §134.235 largely mirrors ex-
isting 28 TAC §134.204(k), with non-substantive changes. New
28 TAC §134.235 includes the title "Return to Work/Evaluation
of Medical Care Examinations" because the title reflects the con-
tent of this section.

New 28 TAC §134.235 does not include a subsection "(k)" be-
cause new 28 TAC §134.235 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.235 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.235 includes the phrase "maximum medical
improvement/impairment rating (MMV/IR)." The non-substantive
change is necessary for clarity.

New 28 TAC §134.235 does not include the phrase "subsection
(i) of this section" and instead includes the phrase "§134.240
of this title." The non-substantive change is necessary because
new 28 TAC §134.240 reflects the content of existing 28 TAC
§134.204(i).

New 28 TAC §134.239. New 28 TAC §134.239 addresses billing
for work status reports conducted separately from designated
doctor examinations, maximum medical improvement evalua-
tions, or impairment rating examinations. New 28 TAC §134.239
largely mirrors existing 28 TAC §134.204(1), with non-substan-
tive changes. New 28 TAC §134.239 includes the title "Billing
for Work Status Reports" because the title reflects the content of
this section.

New 28 TAC §134.239 does not include a subsection "(I)" be-
cause new 28 TAC §134.239 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.239 does not include the sentence "the fol-
lowing shall apply to work status reports" because the sentence
is no longer necessary to separate subsections.

New 28 TAC §134.239 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.239 does not include the phrase "subsec-
tions (i) and (j) of this section" and instead includes the phrase
"§134.240 and §134.250 of this title" because new 28 TAC
§134.240 and §134.250 reflect the content of existing 28 TAC
§134.204(i) and (j).

New 28 TAC §134.239 does not include the title of the referenced
rule citation in existing 28 TAC §134.204(1) "(relating to Work
Status Reports)" to conform to current agency style.

New 28 TAC §134.240. New 28 TAC §134.240 addresses the
medical fee guideline for designated doctor examinations. New
28 TAC §134.240 largely mirrors existing 28 TAC §134.204(i),
with non-substantive changes. New 28 TAC §134.240 includes
the title "Designated Doctor Examinations” because the title re-
flects the content of this section.
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New 28 TAC §134.240 does not include a subsection "(i)" be-
cause new 28 TAC §134.240 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.240 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.240(1)(A) - (B) does not include the phrase
"subsection (j) of this section" and instead includes the phrase
"§134.250 of this title" because new 28 TAC §134.250 reflects
the content of existing 28 TAC §134.204(j).

New 28 TAC §134.240(1)(C) - (F) and (2)(A) - (C) do not include
the phrase "subsection (k) of this section" and instead includes
the phrase "§134.235 of this title" because new 28 TAC §134.235
reflects the content of existing 28 TAC §134.204(k).

New 28 TAC §134.250. New 28 TAC §134.250 addresses
the medical fee guideline for maximum medical improvement
evaluations, and impairment rating examinations. New 28 TAC
§134.250 largely mirrors existing 28 TAC §134.204(j), with
non-substantive changes. New 28 TAC §134.250 includes the
titte "Maximum Medical Improvement/Impairment Rating Exam-
inations" because the title reflects the content of this section.

New 28 TAC §134.250 does not include a subsection "(j)" be-
cause new 28 TAC §134.250 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.250 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.250(1) includes the phrase "maximum al-
lowable reimbursement (MAR)." The non-substantive change is
necessary for clarity.

New 28 TAC §134.250(1)(D) does not include unnecessary
punctuation to conform to current agency style.

New 28 TAC §134.250(1)(E) does not include the phrase "Act
and Division rules in" and instead includes the phrase "Labor
Code and" to conform to current agency style.

New 28 TAC §134.250(1)(E) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(j)(1)(E) "(relat-
ing to Impairment and Supplemental Income Benefits)" to con-
form to current agency style.

New 28 TAC §134.250(2) does not include the phrase "An HCP"
and instead includes the phrase "A health care provider." The
non-substantive change is necessary for clarity.

New 28 TAC §134.250(2) does not include the phrase "Act and
Division rules in" and instead includes the phrase "Labor Code
and" to conform to current agency style.

New 28 TAC §134.250(3)(A)(ii) corrects punctuation to conform
to current agency style.

New 28 TAC §134.250(3)(B) and (3)(B)(i) do not include unnec-
essary punctuation to conform to current agency style.

New 28 TAC §134.250(4)(A) does not include the abbreviation
"HCP" and instead includes the phrase "health care provider."
The non-substantive change is necessary for clarity.

New 28 TAC §134.250(4)(B) does not include the citation §130.6
because the citation 28 TAC §130.6 is obsolete.

New 28 TAC §134.250(4)(B) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(j)(4)(B) "(re-

lating to Designated Doctor Examinations for Maximum Medical
Improvement and/or Impairment Ratings)" to conform to current
agency style.

New 28 TAC §134.250(4)(C)(ii)(I) does not include the numeral
"4th" and instead includes the word "fourth" to conform to current
agency style.

New 28 TAC §134.250(4)(C)(iv) does not include the title of the
referenced rule citation in existing 28 TAC §134.204(j)(4)(C)(iv)
"(relating to Certification of Maximum Medical Improvement and
Evaluation of Permanent Impairment)" to conform to current
agency style.

New 28 TAC §134.250(4)(C)(v) does not include the abbre-
viation "HCP" and instead includes the phrase "health care
provider." The non-substantive change is necessary for clarity.

New 28 TAC §134.250(6) does not include the phrase "Act and
Division Rules" and instead includes the phrase "Labor Code
and" to conform to current agency style.

Mr. Matthew Zurek, Executive Deputy Commissioner of Health-
care Management and System Monitoring, has determined that
for each year of the first five years the proposed sections will
be in effect, there will be no fiscal impact to state or local gov-
ernments as a result of the enforcement or administration of the
proposal. There will be no measurable effect on local employ-
ment or the local economy as a result of the proposal.

Mr. Zurek also determined that for each year of the first five years
the proposed sections are in effect, the public benefit anticipated
as a result of the proposal will include ease of compliance for
system participants through the more comprehensive format and
continued access to health care and stability through consistent
application of the division's adopted fee guidelines.

Mr. Zurek expects that there will be no costs to persons required
to comply with the proposed sections. For the most part, the
proposal simply reorganizes existing 28 TAC §134.204 so that
future amendments to the medical fee guidelines for workers'
compensation will not result in one complex rule project. To the
extent that the rules may result in costs to system participants,
the probable cost to persons required to comply with the pro-
posal is minimal and most likely attributed to system participants
making updates to their business processes to accommodate
the new sections.

As required by the Government Code §2006.002(c), the division
has determined that the proposed amendments and new sec-
tions will not have an adverse economic effect on small or mi-
cro businesses. Therefore, in accordance with the Government
Code §2006.002(c), the division is not required to prepare a reg-
ulatory flexibility analysis.

The division has determined that no private real property inter-
ests are affected by this proposal and that this proposal does not
restrict or limit an owner's right to property that would otherwise
exist in the absence of government action and, therefore, does
not constitute a taking or require a takings impact assessment
under the Government Code §2007.043.

If you want to comment on the proposal, submit your written com-
ments by 5:00 p.m. CST on April 18, 2016. A request for a
public hearing must be sent separately from your written com-
ments. Send written comments or hearing requests by email
to Rulecomments@tdi.texas.gov or by mail to Maria Jimenez,
Texas Department of Insurance, Division of Workers' Compen-
sation, Office of Workers' Compensation Counsel, MS-4D, 7551
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Metro Center Drive, Suite 100, Austin, Texas 78744-1645. If a
hearing is held, the division will consider written comments and
public testimony presented at the hearing.

The amendments and new sections are proposed under Labor
Code §§402.00111, 402.061, 408.021, 408.0252, 413.002,
413.007, 413.011, 413.012, 413.013, 413.014, 413.015,
413.016, 413.017, 413.019, 413.031, and 413.0511.

Labor Code §402.00111 requires the commissioner of workers'
compensation to exercise all executive authority, including rule-
making authority, under Title 5 of the Labor Code. Labor Code
§402.061 requires the commissioner of workers' compensation
to adopt rules as necessary for the implementation and enforce-
ment of the Texas Workers' Compensation Act. Labor Code
§408.021 provides that an injured employee who sustains a com-
pensable injury is entitled to all health care reasonably required
by the nature of the injury as and when needed. Labor Code
§408.0252 permits the commissioner to identify areas of this
state in which access to health care providers is less available
and may adopt appropriate standards, guidelines, and rules re-
garding the delivery of health care in those areas. Labor Code
§413.002 requires the division to monitor health care providers,
insurance carriers, independent review organizations, and work-
ers' compensation claimants who receive medical services to en-
sure the compliance of those persons with rules adopted by the
commissioner relating to health care, including medical policies
and fee guidelines. Labor Code §413.007 requires the division to
maintain a statewide database of medical charges, actual pay-
ments, and treatment protocols that may be used in adopting
and administering the medical policies and fee guidelines. La-
bor Code §413.011 requires the commissioner to adopt health
care reimbursement policies and guidelines that reflect the stan-
dardized reimbursement structures found in other health care
delivery systems and the fee guidelines must be fair and rea-
sonable and designed to ensure the quality of medical care and
to achieve effective medical cost control. The guidelines may
not provide for payment of a fee in excess of the fee charged for
similar treatment of an injured individual of an equivalent stan-
dard of living and paid by that individual or by someone acting on
that individual's behalf. Labor Code §413.012 requires the divi-
sion to review and revise the medical policies and fee guidelines
at least every two years to reflect fair and reasonable fees and
to reflect medical treatment or ranges of treatment that are rea-
sonable or necessary at the time the review and revision is con-
ducted. Labor Code §413.013 requires the commissioner to es-
tablish programs related to health care treatments and services
for dispute resolution monitoring and review to ensure compli-
ance with medical policies or guidelines. Labor Code §413.014
requires the commissioner to specify which health care treat-
ments and services require preauthorization or concurrent re-
view by insurance carriers. Labor Code §413.015 requires the
commissioner to review and audit insurance carriers payments
of charges for medical services to ensure compliance of medical
policies and fee guidelines adopted by the commissioner. Labor
Code §413.016 requires the division to order a refund of charges
paid to a health care provider in excess of those allowed by the
medical policies or fee guidelines and investigate the potential
violation. Labor Code §413.017 provides for a presumption of
reasonableness for medical services consistent with the medical
policies and fee guidelines. Labor Code §413.019 provides for
payment of interest on delayed payments, refunds, or overpay-
ments. Labor Code §413.031 provides for medical dispute reso-
lution for a medical service provided or a denied authorization of
payment. Labor Code §413.0511 requires the medical advisor

to make recommendations regarding the adoption of rules and
policies to develop, maintain, and review guidelines as provided
by Labor Code §413.011.

$134.204. Medical Fee Guideline for Workers' Compensation Spe-
cific Services.
(a) Applicability of this rule is as follows:

(1) (No change.)

(2) This section applies to workers' compensation specific
codes, services and programs provided from [en er after] March 1,
2008 until September 1, 2016.

(3)-(5) (No change.)
(b) - (n) (No change.)
§134.209. Applicability.
(a) Sections 134.209, 134.210, 134.215, 134.220, 134.225,
134.230, 134.235, 134.239, 134.240, and 134.250 of this title apply

to workers' compensation specific codes, services, and programs
provided in the Texas workers' compensation system, other than:

(1) professional medical services described in §134.203 of
this title;

(2) prescription drugs or medicine;

(3) dental services;

(4) the facility services of a hospital or other health care
facility; and

(5) medical services provided through a workers' compen-
sation health care network certified pursuant to Insurance Code Chap-
ter 1305, except as provided in §134.1 of this title and Insurance Code
Chapter 1305.

(b) Sections 134.209, 134.210, 134.215, 134.220, 134.225,
134.230, 134.235, 134.239, 134.240, and 134.250 of this title apply
to workers' compensation specific codes, services, and programs
provided on or after September 1, 2016.

(c) If a court of competent jurisdiction holds that any pro-
vision of §§134.209, 134.210, 134.215, 134.220, 134.225, 134.230,
134.235, 134.239, 134.240, and 134.250 of this title or its application
to any person or circumstance is invalid for any reason, the invalidity
does not affect other provisions or applications that can be given
effect without the invalid provision or application and the provisions
0f §§134.209, 134.210, 134.215, 134.220, 134.225, 134.230, 134.235,
134.239, 134.240, and 134.250 of this title are severable.

(d)  When billing for a treating doctor examination to define
the compensable injury, refer to §126.14 of this title.

§134.210. Medical Fee Guideline for Workers' Compensation Spe-
cific Services.

(a) Specific provisions contained in the Labor Code or division
rules, including this chapter, shall take precedence over any conflicting
provision adopted or utilized by the Centers for Medicare and Medicaid
Services (CMS) in administering the Medicare program. Independent
review organization decisions regarding medical necessity made in ac-
cordance with Labor Code §413.031 and §133.308 of this title, which
are made on a case-by-case basis, take precedence, in that case only,
over any division rules and Medicare payment policies.

(b) Payment policies relating to coding, billing, and reporting
for workers' compensation specific codes, services, and programs are
as follows:

(1) Health care providers shall bill their usual and custom-
ary charges using the most current Level I Current Procedural Termi-
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nology (CPT) and Level 11 Healthcare Common Procedure Coding Sys-
tem (HCPCS) codes. Health care providers shall submit medical bills

(9) TC, technical component--This modifier shall be added
to the CPT code when the technical component of a procedure is billed

in accordance with the Labor Code and division rules.

(2) Modifying circumstance shall be identified by use of
the appropriate modifier following the appropriate Level I (CPT codes)

separately.

(10) VR, review report--This modifier shall be added to
CPT code 99455 to indicate that the service was the treating doctor's

and Level I HCPCS codes. Where HCPCS modifiers apply, insurance

review of report(s) only.

carriers shall treat them in accordance with Medicare and Texas Med-
icaid rules. Additionally, division-specific modifiers are identified in
subsection (e) of this section. When two or more modifiers are appli-
cable to a single HCPCS code, indicate each modifier on the bill.

(3) A 10 percent incentive payment shall be added to the
maximum allowable reimbursement (MAR) for services outlined in
§§134.220, 134.225, 134.235, 134.240, and 134.250 of this title and
subsection (d) of this section that are performed in designated workers'
compensation underserved areas in accordance with §134.2 of this ti-

(11) V1, level of MMI for treating doctor--This modifier
shall be added to CPT code 99455 when the office visit level of service
is equal to a "minimal" level.

(12) V2, level of MMI for treating doctor--This modifier
shall be added to CPT code 99455 when the office visit level of service
is equal to "self limited or minor" level.

(13) V3, level of MMI for treating doctor--This modifier
shall be added to CPT code 99455 when the office visit level of service

tle.

(c) When there is a negotiated or contracted amount that com-
plies with Labor Code §413.011, reimbursement shall be the negotiated

is equal to "low to moderate" level.

(14) V4, level of MMI for treating doctor--This modifier
shall be added to CPT code 99455 when the office visit level of service

or contracted amount that applies to the billed services.

(d) When there is no negotiated or contracted amount that
complies with Labor Code §413.011, reimbursement shall be the least
of the:

(1) MAR amount;

(2) health care provider's usual and customary charge, un-
less directed by division rule to bill a specific amount; or

(3) fair and reasonable amount consistent with the stan-
dards of §134.1 of this title.

(e) The following division modifiers shall be used by health
care providers billing professional medical services for correct coding,
reporting, billing, and reimbursement of the procedure codes.

(1) CA, Commission on Accreditation of Rehabilitation
Facilities (CARF) accredited programs--This modifier shall be used
when a health care provider bills for a return to work rehabilitation
program that is CARF accredited.

(2) CP, chronic pain management program--This modifier
shall be added to CPT code 97799 to indicate chronic pain management
program services were performed.

(3) FC, functional capacity--This modifier shall be added to

is equal to "moderate to high severity" level and at least 25 minutes
duration.

(15) VS5, level of MMI for treating doctor--This modifier
shall be added to CPT code 99455 when the office visit level of service
is equal to "moderate to high severity" level and at least 45 minutes
duration.

(16) WC, work conditioning--This modifier shall be added
to CPT code 97545 to indicate work conditioning was performed.

(17)  WH, work hardening--This modifier shall be added to
CPT code 97545 to indicate work hardening was performed.

(18) WP, whole procedure--This modifier shall be added to
the CPT code when both the professional and technical components of
a procedure are performed by a single health care provider.

(19) W1, case management for treating doctor--This mod-
ifier shall be added to the appropriate case management billing code
activities when performed by the treating doctor.

(20) W5, designated doctor examination for impairment or
attainment of MMI--This modifier shall be added to the appropriate
examination code performed by a designated doctor when determin-
ing impairment caused by the compensable injury and in attainment of
MMI.

CPT code 97750 when a functional capacity evaluation is performed.

(4) MR, outpatient medical rehabilitation program--This

(21) W6, designated doctor examination for extent--This
modifier shall be added to the appropriate examination code performed

modifier shall be added to CPT code 97799 to indicate outpatient

by a designated doctor when determining extent of the injured em-

medical rehabilitation program services were performed.

(5) MI, multiple impairment ratings--This modifier shall be
added to CPT code 99455 when the designated doctor is required to

ployee's compensable injury.

(22) W7, designated doctor examination for disabil-
ity--This modifier shall be added to the appropriate examination code

complete multiple impairment ratings calculations.

(6) NM, not at maximum medical improvement (MMI)--
This modifier shall be added to the appropriate MMI CPT code to indi-
cate that the injured employee has not reached MMI when the purpose
of the examination was to determine MMI.

(7) RE, return to work (RTW) and/or evaluation of medical
care (EMC)--This modifier shall be added to CPT code 99456 when a
RTW or EMC examination is performed.

(8) SP, specialty area--This modifier shall be added to the
appropriate MMI CPT code when a specialty area is incorporated into
the MMI report.

performed by a designated doctor when determining whether the
injured employee's disability is a direct result of the work-related

injury.

(23) W8, designated doctor examination for return to
work--This modifier shall be added to the appropriate examination
code performed by a designated doctor when determining the ability
of injured employee to return to work.

(24) W9, designated doctor examination for other similar
issues--This modifier shall be added to the appropriate examination
code performed by a designated doctor when determining other sim-
ilar issues.

§134.215.  Home Health Services.
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The maximum allowable reimbursement (MAR) amount for home
health services provided through a licensed home health agency shall

(i) Reimbursement to the treating doctor shall be
$46. Modifier "W1" shall be added.

be 125 percent of the published Texas Medicaid fee schedule for home
health agencies.

§134.220. Case Management Services.

Case management responsibilities by the treating doctor are as follows:

(1) Team conferences and telephone calls shall include co-
ordination with an interdisciplinary team.

(A) Team members shall not be employees of the treat-
ing doctor.

(B) Team conferences and telephone calls must be out-
side of an interdisciplinary program. Documentation shall include the
purpose and outcome of conferences and telephone calls, and the name
and specialty of each individual attending the team conference or en-
gaged in a phone call.

(2) Team conferences and telephone calls should be trig-
gered by a documented change in the condition of the injured employee
and performed for the purpose of coordination of medical treatment
and/or return to work for the injured employee.

(3) Contact with one or more members of the interdiscipli-
nary team more often than once every 30 days shall be limited to the

following:

(A) coordinating with the employer, employee, or an
assigned medical or vocational case manager to determine return to
work options;

(B) developing or revising a treatment plan, including
any treatment plans required by division rules;

(C) altering or clarifying previous instructions; or

(D) coordinating the care of employees with cata-
strophic or multiple injuries requiring multiple specialties.

(4) Case management services require the treating doctor
to submit documentation that identifies any health care provider that
contributes to the case management activity. Case management ser-
vices shall be billed and reimbursed as follows:

(A) CPT code 99361.

(i) Reimbursement to the treating doctor shall be
$113. Modifier "W1" shall be added.

(ii) Reimbursement to the referral health care
provider shall be $28 when a health care provider contributes to the
case management activity.

(B) CPT code 99362.

(i) Reimbursement to the treating doctor shall be
$198. Modifier "W1" shall be added.

(ii) Reimbursement to the referral health care
provider shall be $50 when a health care provider contributes to the
case management activity.

(C) CPT code 99371.

(i) Reimbursement to the treating doctor shall be
$18. Modifier "W1" shall be added.

(ii) Reimbursement to a referral health care provider
contributing to this case management activity shall be $5.

(D) CPT code 99372.

(ii) Reimbursement to the referral health care
provider contributing to this case management activity shall be $12.

(E) CPT code 99373.

(i) Reimbursement to the treating doctor shall be
$90. Modifier "W1" shall be added.

(ii) Reimbursement to the referral health care
provider contributing to this case management action shall be $23.

§134.225.  Functional Capacity Evaluations.

The following applies to functional capacity evaluations (FCEs). A
maximum of three FCEs for each compensable injury shall be billed
and reimbursed. FCEs ordered by the division shall not count toward
the three FCEs allowed for each compensable injury. FCEs shall be
billed using CPT code 97750 with modifier "FC." FCEs shall be reim-
bursed in accordance with §134.203(c)(1) of this title. Reimbursement
shall be for up to a maximum of four hours for the initial test or for a
division ordered test; a maximum of two hours for an interim test; and
a maximum of three hours for the discharge test, unless it is the initial
test. Documentation is required. FCEs shall include the following ele-
ments:

(1) A physical examination and neurological evaluation,
which include the following:

(A) appearance (observational and palpation);

(B) flexibility of the extremity joint or spinal region
(usually observational);

(C) posture and deformities;

(D) vascular integrity;

(E) neurological tests to detect sensory deficit;

(F) myotomal strength to detect gross motor deficit; and

(G) reflexes to detect neurological reflex symmetry.

(2) A physical capacity evaluation of the injured area,
which includes the following:

(A) range of motion (quantitative measurements using
appropriate devices) of the injured joint or region; and

(B) strength/endurance (quantitative measures using
accurate devices) with comparison to contralateral side or normative
database. This testing may include isometric, isokinetic, or isoinertial
devices in one or more planes.

(3) Functional abilities tests, which include the following:

(A) activities of daily living (standardized tests of
generic functional tasks such as pushing, pulling, kneeling, squatting,
carrying, and climbing);

(B) hand function tests that measure fine and gross mo-
tor coordination, grip strength, pinch strength, and manipulation tests
using measuring devices;

(C) submaximal cardiovascular endurance tests which
measure aerobic capacity using stationary bicycle or treadmill; and

(D) static positional tolerance (observational determi-
nation of tolerance for sitting or standing).

§134.230.  Return to Work Rehabilitation Programs.

The following shall be applied to Return To Work Rehabilitation Pro-
grams for billing and reimbursement of Work Conditioning/General
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Occupational Rehabilitation Programs, Work Hardening/Com-
prehensive Occupational Rehabilitation Programs, Chronic Pain

(A) Program shall be billed and reimbursed using CPT
code 97799 with modifier "CP" for each hour. The number of hours

Management/Interdisciplinary Pain Rehabilitation Programs, and

shall be indicated in the units column on the bill. CARF accredited

Outpatient Medical Rehabilitation Programs. To qualify as a division

programs shall add "CA" as a second modifier.

Return to Work Rehabilitation Program, a program should meet the
specific program standards for the program as listed in the most recent
Commission on Accreditation of Rehabilitation Facilities (CARF)
Medical Rehabilitation Standards Manual, which includes active
participation in recovery and return to work planning by the injured
employee, employer and payor or insurance carrier.

(1) Accreditation by the CARF is recommended, but not

(B) Reimbursement shall be $125 per hour. Units of
less than one hour shall be prorated in 15 minute increments. A single
15 minute increment may be billed and reimbursed if greater than or
equal to eight minutes and less than 23 minutes.

$134.235.  Return to Work/Evaluation of Medical Care.

The following shall apply to return to work (RTW)/evaluation of med-

required.

(A) [Ifthe program is CARF accredited, modifier "CA"
shall follow the appropriate program modifier as designated for the spe-
cific programs listed below. The hourly reimbursement for a CARF

accredited program shall be 100 percent of the maximum allowable re-
imbursement (MAR).

(B) If the program is not CARF accredited, the only

ical care (EMC) examinations. When conducting a division or insur-
ance carrier requested RTW/EMC examination, the examining doctor
shall bill and be reimbursed using CPT code 99456 with modifier "RE."
In either instance of whether maximum medical improvement/ impair-
ment rating (MMI/IR) is performed or not, the reimbursement shall be
$500 in accordance with §134.240 of this title and shall include divi-
sion-required reports. Testing that is required shall be billed using the
appropriate CPT codes and reimbursed in addition to the examination

modifier required is the appropriate program modifier. The hourly re-
imbursement for a non-CARF accredited program shall be 80 percent
of the MAR.

(2) For division purposes, General Occupational Rehabili-
tation Programs, as defined in the CARF manual, are considered Work

Conditioning.

(A) The first two hours of each session shall be billed
and reimbursed as one unit, using CPT code 97545 with modifier

fee.
$134.239.  Billing for Work Status Reports.

When billing for a work status report that is not conducted as a part of
the examinations outlined in §134.240 and §134.250 of this title, refer
to §129.5 of this title.

$134.240.  Designated Doctor Examinations.

The following shall apply to designated doctor examinations.

"WC." Each additional hour shall be billed using CPT code 97546
with modifier "WC." CARF accredited programs shall add "CA" as a
second modifier.

(B) Reimbursement shall be $36 per hour. Units of less
than one hour shall be prorated by 15 minute increments. A single 15
minute increment may be billed and reimbursed if greater than or equal
to eight minutes and less than 23 minutes.

(3) For division purposes, Comprehensive Occupational
Rehabilitation Programs, as defined in the CARF manual, are consid-
ered Work Hardening.

(A) The first two hours of each session shall be billed

(1) Designated doctors shall perform examinations in ac-
cordance with Labor Code §§408.004, 408.0041, and 408.151 and di-
vision rules, and shall be billed and reimbursed as follows:

(A) Impairment caused by the compensable injury shall
be billed and reimbursed in accordance with §134.250 of this title, and
the use of the additional modifier "WS5" is the first modifier to be applied
when performed by a designated doctor;

(B) Attainment of maximum medical improvement
shall be billed and reimbursed in accordance with §134.250 of this
title, and the use of the additional modifier "W5" is the first modifier
to be applied when performed by a designated doctor;

and reimbursed as one unit, using CPT code 97545 with modifier
"WH." Each additional hour shall be billed using CPT code 97546
with modifier "WH." CARF accredited programs shall add "CA" as a
second modifier.

(B) Reimbursement shall be $64 per hour. Units of less
than one hour shall be prorated by 15 minute increments. A single 15
minute increment may be billed and reimbursed if greater than or equal
to eight minutes and less than 23 minutes.

(4) The following shall be applied for billing and reim-
bursement of Outpatient Medical Rehabilitation Programs.

(A) Program shall be billed and reimbursed using CPT
code 97799 with modifier "MR" for each hour. The number of hours
shall be indicated in the units column on the bill. CARF accredited
programs shall add "CA" as a second modifier.

(B) Reimbursement shall be $90 per hour. Units of less
than one hour shall be prorated by 15 minute increments. A single 15
minute increment may be billed and reimbursed if greater than or equal
to eight minutes and less than 23 minutes.

(5) The following shall be applied for billing and reim-
bursement of Chronic Pain Management/Interdisciplinary Pain Reha-

bilitation Programs.

(C) Extent of the employee's compensable injury shall
be billed and reimbursed in accordance with §134.235 of this title, with
the use of the additional modifier "W6;"

(D) Whether the injured employee's disability is a di-
rect result of the work-related injury shall be billed and reimbursed in
accordance with §134.235 of this title, with the use of the additional
modifier "W7;"

(E) Ability of the employee to return to work shall be
billed and reimbursed in accordance with §134.235 of this title, with
the use of the additional modifier "W8"; and

(F) Issues similar to those described in subparagraphs
(A) - (E) of this paragraph shall be billed and reimbursed in accordance
with §134.235 of this title, with the use of the additional modifier "W9."

(2) When multiple examinations under the same specific
division order are performed concurrently under paragraph (1)(C) - (F)
of this section:

(A) the first examination shall be reimbursed at 100 per-
cent of the set fee outlined in §134.235 of this title;

(B) the second examination shall be reimbursed at 50
percent of the set fee outlined in §134.235 of this title; and
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(C) subsequent examinations shall be reimbursed at 25
percent of the set fee outlined in §134.235 of this title.

§134.250.  Maximum Medical Improvement Evaluations and Impair-
ment Rating Examinations.

Maximum medical improvement (MMI) and/or impairment rating (IR)
examinations shall be billed and reimbursed as follows:

(1) The total maximum allowable reimbursement (MAR)
for an MMI/IR examination shall be equal to the MMI evaluation re-
imbursement plus the reimbursement for the body area(s) evaluated for
the assignment of an IR. The MMI/IR examination shall include:

(A) the examination;

(B) consultation with the injured employee;

(C) review of the records and films;

(D) the preparation and submission of reports (includ-
ing the narrative report, and responding to the need for further clarifi-
cation, explanation, or reconsideration), calculation tables, figures, and

(C) An examining doctor, other than the treating doctor,
shall bill using CPT code 99456. Reimbursement shall be $350.

(4) The following applies for billing and reimbursement of
an IR evaluation.

(A) The health care provider shall include billing com-
ponents of the IR evaluation with the applicable MMI evaluation CPT
code. The number of body areas rated shall be indicated in the units
column of the billing form.

(B) When multiple IRs are required as a component of
a designated doctor examination under this title, the designated doctor
shall bill for the number of body areas rated and be reimbursed $50
for each additional IR calculation. Modifier "MI" shall be added to the
MMI evaluation CPT code.

(C) For musculoskeletal body areas, the examining
doctor may bill for a maximum of three body areas.

(i) Musculoskeletal body areas are defined as fol-

lows:

worksheets; and

(E) tests used to assign the IR, as outlined in the AMA
Guides to the Evaluation of Permanent Impairment (AMA Guides), as
stated in the Labor Code and Chapter 130 of this title.

(2) A health care provider shall only bill and be reimbursed
for an MMI/IR examination if the doctor performing the evaluation

(1) _spine and pelvis;

(1l) upper extremities and hands; and

(11l) lower extremities (including feet).

(ii) The MAR for musculoskeletal body areas shall

be as follows:

(i.e., the examining doctor) is an authorized doctor in accordance with
the Labor Code and Chapter 130 of this title.

(A) Ifthe examining doctor, other than the treating doc-

(I) $150 for each body area if the diagnosis re-
lated estimates (DRE) method found in the AMA Guides fourth edition
is used.

tor, determines MMI has not been reached, the MMI evaluation portion
of the examination shall be billed and reimbursed in accordance with
paragraph (3) of this section. Modifier "NM" shall be added.

(B) If the examining doctor determines MMI has been

(1I) _If full physical evaluation, with range of mo-
tion, is performed:

(-a-) $300 for the first musculoskeletal body

area; and

reached and there is no permanent impairment because the injury was
sufficiently minor, an IR evaluation is not warranted and only the MMI

(-b-)  $150 for each additional musculoskele-

tal body area.

evaluation portion of the examination shall be billed and reimbursed in
accordance with paragraph (3) of this section.

(C) If the examining doctor determines MMI has been

(iii) _If the examining doctor performs the MMI ex-
amination and the IR testing of the musculoskeletal body area(s), the
examining doctor shall bill using the appropriate MMI CPT code with

reached and an IR evaluation is performed, both the MMI evaluation

modifier "WP." Reimbursement shall be 100 percent of the total MAR.

and the IR evaluation portions of the examination shall be billed and
reimbursed in accordance with paragraphs (3) and (4) of this section.

(3) The following applies for billing and reimbursement of

(iv) _If, inaccordance with §130.1 of'this title, the ex-
amining doctor performs the MMI examination and assigns the IR, but
does not perform the range of motion, sensory, or strength testing of

an MMI evaluation.

(A) An examining doctor who is the treating doctor
shall bill using CPT code 99455 with the appropriate modifier.

(i) Reimbursement shall be the applicable estab-
lished patient office visit level associated with the examination.

(ii) Modifiers "V1," "V2," "V3," "V4," or "V5" shall

the musculoskeletal body area(s), then the examining doctor shall bill
using the appropriate MMI CPT code with CPT modifier "26." Reim-
bursement shall be 80 percent of the total MAR.

(v) _If a health care provider, other than the examin-
ing doctor, performs the range of motion, sensory, or strength testing
of the musculoskeletal body area(s), then the health care provider shall
bill using the appropriate MMI CPT code with modifier "TC." In ac-

be added to the CPT code to correspond with the last digit of the appli-

cordance with §130.1 of this title, the health care provider must be cer-

cable office visit.

(B) If'the treating doctor refers the injured employee to
another doctor for the examination and certification of MMI (and IR);

tified. Reimbursement shall be 20 percent of the total MAR.

(D) Non-musculoskeletal body areas shall be billed and
reimbursed using the appropriate CPT code(s) for the test(s) required

and the referral examining doctor has:

(i) previously been treating the injured employee,
then the referral doctor shall bill the MMI evaluation in accordance

for the assignment of IR.

(i) Non-musculoskeletal body areas are defined as

follows:

with paragraph (3)(A) of this section; or

(i) not previously treated the injured employee,
then the referral doctor shall bill the MMI evaluation in accordance
with paragraph (3)(C) of this section.

(1) body systems;
(1I) body structures (including skin); and

(1lI) mental and behavioral disorders.
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(ii) For a complete list of body system and body
structure non-musculoskeletal body areas, refer to the appropriate
AMA Guides.

(iii)  When the examining doctor refers testing for
non-musculoskeletal body area(s) to a specialist, then the following

shall apply:

(I) The examining doctor (e.g., the referring doc-
tor) shall bill using the appropriate MMI CPT code with modifier "SP"
and indicate one unit in the units column of the billing form. Reim-
bursement shall be $50 for incorporating one or more specialists' re-
port(s) information into the final assignment of IR. This reimbursement
shall be allowed only once per examination.

(II) The referral specialist shall bill and be reim-
bursed for the appropriate CPT code(s) for the tests required for the
assignment of IR. Documentation is required.

(iv)  When there is no test to determine an IR for a
non-musculoskeletal condition:

(I) The IR is based on the charts in the AMA
Guides. These charts generally show a category of impairment and
a range of percentage ratings that fall within that category.

(IlI) The impairment rating doctor must deter-
mine and assign a finite whole percentage number rating from the
range of percentage ratings.

(1II) Use of these charts to assign an IR is equiv-
alent to assigning an IR by the DRE method as referenced in subpara-
graph (C)(ii)(I) of this paragraph.

(v) The MAR for the assignment of an IR in a non-
musculoskeletal body area shall be $150.

(5) Ifthe examination for the determination of MMI and/or
the assignment of IR requires testing that is not outlined in the AMA
Guides, the appropriate CPT code(s) shall be billed and reimbursed in
addition to the fees outlined in paragraphs (3) and (4) of this section.

(6) The treating doctor is required to review the certifica-
tion of MMI and assignment of IR performed by another doctor, as
stated in the Labor Code and Chapter 130 of this title. The treating
doctor shall bill using CPT code 99455 with modifier "VR" to indicate
a review of the report only, and shall be reimbursed $50.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.

TRD-201601114

Marisa Lopez Wagley

Acting General Counsel

Texas Department of Insurance, Division of Workers' Compensation
Earliest possible date of adoption: April 17, 2016

For further information, please call: (512) 804-4703
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TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER K. MOBILE SOURCE
INCENTIVE PROGRAMS

DIVISION 8. DRAYAGE TRUCK INCENTIVE
PROGRAM

30 TAC §114.680, §114.682

The Texas Commission on Environmental Quality (TCEQ,
agency, commission) proposes amendments to §114.680 and
§114.682.

If adopted, the amendments will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan.

Background and Summary of the Factual Basis for the Proposed
Rules

The purpose of this rulemaking is to amend existing rules im-
plementing the Drayage Truck Incentive Program (DTIP) estab-
lished under Texas Health and Safety Code (THSC), Chapter
386, Subchapter D-1.

Under THSC, §386.183(f), the commission may modify the DTIP
to improve its effectiveness or further the goals of the Texas
Emissions Reduction Plan (TERP). The proposed amendments
to the DTIP rules are intended to improve the effectiveness of the
DTIP to reduce emissions at and near seaports and rail yards
in the state's nonattainment areas. The proposed amendments
would include non-road cargo handling equipment as eligible for
replacement under the program and would remove the require-
ment that the drayage truck being purchased must have a day
cab only. In addition, language would be added to the defini-
tion of a seaport to include publically or privately owned property
within a ship channel security district established under Texas
Water Code (TWC), Chapter 68. The Houston Ship Channel
Security District (HSCSD) is the only district established in Texas
under this provision.

In conjunction with this proposed rulemaking, the commission
also anticipates proposing changes to the guidelines developed
to help implement the DTIP affected by this proposed rulemak-
ing and the guidelines developed to help implement the Diesel
Emissions Reduction Incentive (DERI) Program established un-
der THSC, Chapter 386, Subchapter C. The guideline docu-
ments are entitled Texas Emissions Reduction Plan: Guidelines
for the Drayage Truck Incentive Program (RG-524) and Texas
Emissions Reduction Plan: Guidelines for Emissions Reduction
Incentive Grants (RG-388). The revisions to the DTIP guidelines
would incorporate changes to be consistent with the changes
proposed in this rulemaking, as well as other changes. The com-
mission anticipates making the draft guideline revisions avail-
able for public review and comment concurrent with the public
comment period for this proposed rulemaking. The commission
will accept oral or written comments on the proposed guideline
changes at the public hearings on this proposed rulemaking.

Section by Section Discussion
§114.680, Definitions

The commission proposes to amend §114.680(1) to remove
the definition term, "Day cab," under the DTIP and to replace
it with the term, "Cargo handling equipment." The removal of
"Day cab" is proposed because, with the proposed change to
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§114.682 to remove the requirement that a new drayage truck
purchased under the DTIP have a day cab only, the defini-
tion would no longer be needed. The term "Cargo handling
equipment" would be added in conjunction with the proposed
addition of cargo handling equipment to §114.682 as eligible
for replacement and purchase under the DTIP. The proposed
definition of cargo handling equipment includes any heavy-duty,
non-road, self-propelled vehicle or equipment used at a seaport
or rail yard to lift or move cargo, such as containerized, bulk, or
break-bulk goods. The equipment includes, but is not limited
to, rubber-tired gantry cranes, yard trucks, top handlers, side
handlers, reach stackers, forklifts, loaders, and aerial lifts.

The commission proposes to amend §114.680(6) to add lan-
guage to the definition of "Seaport" to include publically or pri-
vately owned property within a ship channel security district es-
tablished under TWC, Chapter 68.

In the Port of Houston area, there are multiple businesses and
facilities with substantial drayage truck activity located in prox-
imity to, but not at, the cargo transfer locations. The HSCSD
includes property where many businesses and facilities associ-
ated with port activities in some manner are located and provides
an appropriate defined boundary that can be used to delineate
an expanded area considered a seaport under the DTIP. The pro-
posed addition to the definition of "Seaport" in §114.680(6) would
make drayage trucks operating on or transgressing through the
properties included in the HSCSD eligible for replacement under
the DTIP.

§114.682, Eligible Vehicle Models

The commission proposes to amend §114.682(a)(1) to remove
the requirement that a heavy-duty on-road vehicle eligible for
purchase under the DTIP have a day cab only. Based on vis-
its to many of the rail and port facilities and discussion with port
administrators and drayage truck owners, the commission has
determined that the goals of the DTIP could be better addressed
by allowing on-road heavy-duty vehicles with sleeper cabs to be
eligible for purchase under the program. The commission has
determined that a number of the drayage truck owners are in-
dividual truck owners who contract to provide drayage services
and that use vehicles with sleeper berths. The commission pro-
poses to remove the day cab requirement in order to improve
the ability of the DTIP to achieve its goals and the goals of the
TERP.

The commission also proposes to amend §114.682(a)(3) and
(b)(3) to add "other cargo handling equipment" to the list of
drayage truck models eligible for replacement and purchase
under the DTIP. Along with the proposed addition of a definition
for cargo handling equipment in §114.680, this change would
expand the program to include replacement and purchase of
heavy-duty non-road, self-propelled vehicles or equipment used
at a seaport or rail yard to lift or move cargo, such as container-
ized, bulk, or break-bulk goods. As noted under the proposed
definition, this equipment would include, but would not be limited
to, rubber-tired gantry cranes, yard trucks, top handlers, side
handlers, reach stackers, forklifts, loaders, and aerial lifts. The
commission has determined that expanding the program to
include other cargo handling equipment at seaports and rail
yards would help achieve the goals of the DTIP and the TERP
by further reducing the concentrated emissions associated with
the movement of cargo at those facilities.

Fiscal Note: Costs to State and Local Government

Jeffrey Horvath, Analyst in the Chief Financial Officer's Division,
has determined that for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency or for other units of state or local govern-
ment as a result of administration or enforcement of the pro-
posed rules. The TERP programs that are the subject of this
rulemaking are voluntary and the proposed changes would im-
pose no new requirements or responsibilities on the regulated
community.

The proposed rules would revise the DTIP to help the program
achieve reductions in emissions from a broader range of sources
associated with the movement of cargo to and from seaports and
rail yards.

The DTIP provides incentives to reduce emissions from drayage
trucks operating in and around seaports and rail yards located in
the state's nonattainment areas. The rules developed to imple-
ment the DTIP include criteria for the models of drayage trucks
eligible for replacement and purchase under the program and
definitions of seaports and rail yards.

Current rules limit the drayage trucks purchased under the DTIP
to those vehicles with a day cab only (no sleeper berth). Staff
has determined that much of the drayage truck traffic at the eli-
gible facilities is by individual truck owners contracting to provide
drayage services. These truck owners commonly operate vehi-
cles with sleeper berths. Staff proposes to remove the day cab
requirement to expand eligibility to include those individual con-
tract haulers that would not otherwise participate because of that
requirement.

Also, current rules limit the DTIP eligible drayage trucks to
on-road heavy-duty vehicles and non-road yard trucks. Other
types of non-road equipment used to move cargo, referred to as
cargo handling equipment, also contribute to the concentration
of emissions in and around seaports and rail yards due to the
movement of cargo. Staff proposes to expand the eligibility
criteria to include other cargo handling equipment in order to
improve the ability of the DTIP to achieve its goals and the goals
of the TERP.

In addition, based on visits to multiple seaport facilities and dis-
cussion with facility administrators and users, staff has deter-
mined that the area in which emissions from drayage trucks are
concentrated is not limited to just the specific location where
cargo is transferred to or from a ship or barge. Particularly in
the Port of Houston area, there are multiple businesses and fa-
cilities with substantial drayage truck activity located on property
and at facilities in proximity to, but not located at, the locations
where cargo is loaded on or off a ship or barge. The proposed
revision to the definition of a seaport would include publically or
privately owned property within a ship channel security district
established under TWC, Chapter 68. Under this additional lan-
guage, the property within the HSCSD, including multiple chem-
ical facilities, warehouses, plants, and other facilities, would be
considered part of the seaport for purposes of eligibility under
the DTIP.

No fiscal implications are anticipated for the agency or for any
other units of state or local government that own or operate af-
fected facilities. The expansion of the eligibility requirements is
not expected to impact the current level of TERP grants awarded
for these programs as grant appropriations for these programs
is statutorily capped. These programs are voluntary and the
proposed changes would impose no new requirements or re-
sponsibilities on regulated entities. The changes to the DTIP
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rules will expand the eligibility for grants under the program to
include other cargo handling equipment. The governmental en-
tities operating seaports and that own and operate cargo han-
dling equipment that would become eligible for a grant under the
program could benefit if they apply for and receive a grant to
replace that equipment. Port Authorities and local governments
owning and operating seaports in the Houston-Galveston-Brazo-
ria nonattainment area may benefit from additional grant funding
and would include three governmental entities, the Port of Hous-
ton - Port of Houston Authority; the Port of Galveston - City of
Galveston; and the Port of Freeport - City of Freeport.

Public Benefits and Costs

Mr. Horvath has also determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit anticipated from the changes seen in the proposed rules
will be improved air quality in the state's nonattainment areas,
especially in and near rail yards and seaports.

The proposed rules are not anticipated to result in fiscal impli-
cations for businesses or individuals. These are voluntary grant
programs open to any individual, business, governmental entity
and other legal entity owning and operating eligible vehicles and
equipment in the eligible areas of the state. The proposed rule-
making would expand eligibility criteria, thereby making more en-
tities eligible to apply for a grant under the programs.

The changes to the DTIP rules would expand the types of vehi-
cles and equipment that may be eligible for replacement under
the program. The number of businesses that may benefit from
this change would depend upon which businesses apply for and
receive grant funding. It is not known how many businesses, in-
cluding individual drayage truck owners, operate drayage trucks
and equipment at the eligible seaports and rail yards.

Also, the number of businesses and facilities located within the
area considered a seaport would be expanded to include those
located in the HSCSD. There are 280 facilities that are part of
the HSCSD representing approximately 197 businesses. To the
extent these businesses own drayage trucks and equipment el-
igible for replacement under the DTIP, these businesses could
benefit from the proposed changes if they receive grant funding
to replace some of those drayage trucks. In addition, the expan-
sion of the eligible area considered a seaport will also benefit the
additional businesses, including individual drayage truck own-
ers, who operate at those facilities and receive grant funding.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated due to the imple-
mentation or administration of the proposed rules for the first
five-year period the proposed rules are in effect for small or mi-
cro-businesses. The proposed rules impose no new require-
ments or regulations on small or micro-businesses and impose
no new costs. It is not known how many small businesses will
benefit from the proposed changes.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules do not adversely affect a
small or micro-business in a material way for the first five years
the proposed rules are in effect and are intended to enhance the
public health, safety, environmental and economic welfare of the
state.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rule action is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined in
that statute. A "major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may ad-
versely affect in a material way the economy, productivity, com-
petition, jobs, the environment, or the public health and safety of
the state or a sector of the state.

The proposed rules add or revise eligibility requirements for a
voluntary grant program. Because the proposed rules place no
involuntary requirements on the regulated community, the pro-
posed rules will not adversely affect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state or
a sector of the state. In addition, the amendments do not place
additional financial burdens on the regulated community.

In addition, a regulatory impact analysis is not required because
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking does not exceed a standard set by federal
law. In addition, this rulemaking does not exceed an express
requirement of state law and is not proposed solely under the
general powers of the agency, but is specifically authorized by
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement
of a delegation agreement or contract to implement a state and
federal program.

The commission invites public comment on the draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submittal of
Comments section of this preamble.

Takings Impact Assessment

The commission evaluated this rulemaking action and performed
an analysis of whether the proposed rules are subject to Texas
Government Code, Chapter 2007. The rules make revisions to
voluntary programs and only affect motor vehicles and equip-
ment that are not considered to be private real property. The
promulgation and enforcement of the proposed rules are nei-
ther a statutory nor a constitutional taking because the proposed
rules do not affect private real property. Therefore, the rules do
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not constitute a taking under Texas Government Code, Chapter
2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program
(CMP), and will, therefore, require that goals and policies of the
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the
rulemaking for Chapter 114 does not impact any CMP goals or
policies, because it revises voluntary incentive grant programs
and does not govern air pollution emissions.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearings

The commission will hold public hearings on this proposal in
Austin on April 12, 2016, at 10:00 a.m. in Building E, Room
201S, at the commission's central office located at 12100 Park
35 Circle, and in Houston on April 14, 2016, at 6:00 p.m. in Con-
ference Room B, at the Houston-Galveston Area Council located
at 355 Timmons, Suite 120. The hearings will be structured for
the receipt of oral or written comments by interested persons. In-
dividuals may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the
hearings; however, commission staff members will be available
to discuss the proposal 30 minutes prior to the hearing.

Subject to the commission releasing proposed revisions to the
guidelines for the DERI Program and the DTIP concurrent with
the public comment period for this proposed rulemaking, the
commission will also receive oral or written comments on pro-
posed revisions to the guidelines at the same public hearings.

Persons who have special communication or other accommo-
dation needs who are planning to attend a hearing should con-
tact Sandy Wong, Office of Legal Services, at (512) 239-1802
or 1-800-RELAY-TX (TDD). Requests should be made as far in
advance as possible.

Submittal of Comments

Written comments may be submitted to Derek Baxter, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http.//www1.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should refer-
ence Rule Project Number 2016-004-114-Al. The comment
period closes on April 18, 2016. Copies of the proposed
rulemaking can be obtained from the commission's website at
http://www.tceq.texas.gov/rules/propose_adopt.htmi.

Subject to concurrent release for comment by the commission,
copies of proposed revisions to the guidelines will be available
from the commission's TERP website at http.//www.terp-
grants.org.  The guideline documents are entitled Texas
Emissions Reduction Plan: Guidelines for the Drayage Truck
Incentive Program (RG-524) and Texas Emissions Reduction
Plan: Guidelines for Emissions Reduction Incentive Grants
(RG-388). If the proposed guideline revisions are released for
public comment concurrently with this proposed rulemaking,

comments on the proposed guideline revisions may be included
with comments on the proposed rulemaking or may be sub-
mitted separately. Separate electronic comments pertaining
solely to the guideline revisions should reference Non-Rule
Project Number 2016-011-OTH-NR and may be submitted at:
http://www1.tceq.texas.gov/rules/ecomments/. Separate written
comments pertaining solely to the guideline revisions may be
submitted to Steve Dayton, MC 204, Implementation Grants
Section, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087, or faxed to (512) 239-0077.

For further information, please contact Steve Dayton of the Im-
plementation Grants Section at (512) 239-6824.

Statutory Authority

The amendments are proposed under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry outits duties under the TWC; TWC, §5.103, which autho-
rizes the commission to adopt any rules necessary to carry out
the powers and duties under the provisions of the TWC and other
laws of the state; and TWC, §5.105, which authorizes the com-
mission by rule to establish and approve all general policy of the
commission. The amendments are also proposed under Texas
Health and Safety Code (THSC), Texas Clean Air Act, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the THSC; THSC, §382.011, which
authorizes the commission to establish the level of quality to
be maintained in the state's air and to control the quality of the
state's air; THSC, §382.012, which authorizes the commission
to prepare and develop a general, comprehensive plan for the
control of the state's air; and THSC, Chapter 386, which estab-
lishes the Texas Emissions Reduction Plan.

The proposed amendments help implement the Drayage Truck
Incentive Program established under THSC, Chapter 386, Sub-
chapter D-1.

§114.680. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in the
rules of the commission, the terms used in this division have the mean-
ings commonly ascribed to them in the field of air pollution control. In
addition to the terms that are defined by the TCAA and §§3.2, 101.1,
and 114.1 of this title (relating to Definitions), the following words and
terms, when used in this division will have the following meanings,
unless the context clearly indicates otherwise.

(1) Cargo handling equipment--Any heavy-duty non-road,
self-propelled vehicle or equipment used at a seaport or rail yard to
lift or move cargo, such as containerized, bulk, or break-bulk goods.
Equipment includes, but is not limited to, rubber-tired gantry cranes,
yard trucks, top handlers, side handlers, reach stackers, forklifts, load-
ers, and aerial lifts [Pay eab—A drayage truck eab that does not have a
compartment behind the driver's seat intended to be used by the driver
for sleeping].

(2) Drayage activities--The transport of cargo, such as con-
tainerized, bulk, or break-bulk goods.

(3) Drayage truck--A heavy-duty on-road or non-road ve-
hicle used for drayage activities and that operates on or transgresses
through a seaport or rail yard for the purpose of loading, unloading, or
transporting cargo, including transporting empty containers and chas-
sis.

(4) Non-road yard truck--A non-road mobile utility vehicle
used to transport cargo containers with or without chassis; also known
as a utility tractor rig, yard tractor, or terminal tractor.
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(5) Rail yard--A rail facility where cargo is routinely trans-
ferred from drayage truck to train or vice-versa, including structures
that are devoted to receiving, handling, holding, consolidating, and
loading or delivery of rail-borne cargo.

(6) Seaport--Publically or privately owned property associ-
ated with the primary movement of cargo or materials from ocean-go-
ing vessels or barges to shore or vice-versa, including structures and
property devoted to receiving, handling, holding, consolidating, and
loading or delivery of waterborne shipments. A seaport also includes
publically or privately owned property within a ship channel security
district established under Texas Water Code, Chapter 68.

$114.682.  Eligible Vehicle Models.

(a) Models of drayage trucks eligible for purchase to replace
an existing drayage truck under the program include:

(1) a heavy-duty on-road vehicle with a gross vehicle
weight rating (GVWR) over 26,000 pounds [and having a day eab
only]; [and]

(2) anon-road yard truck; and[-]
(3) other cargo handling equipment.

(b) Models of existing drayage trucks eligible for replacement
under the program include:

(1) a heavy-duty on-road vehicle with a GVWR over
26,000 pounds; [and]

(2) anon-road yard truck; and[-]
(3) other cargo handling equipment.

(c) To be eligible for purchase under the program a drayage
truck must have an engine of model year 2010 or later as specified
by the agency in the grant solicitation materials and the drayage truck
being replaced must have an engine of model year 2006 or earlier.

(d) The executive director may place additional limits on ve-
hicle models and engine model years eligible for purchase and replace-
ment under the program for a particular grant round in order to improve
the effectiveness and further the goals of the program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.

TRD-201601107

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 239-2613

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 5. FUNDS MANAGEMENT
(FISCAL AFFAIRS)

SUBCHAPTER D. CLAIMS PROCESSING--
PAYROLL

34 TAC §5.49

The Comptroller of Public Accounts proposes new §5.49, con-
cerning longevity pay. The new section clarifies longevity pay
provisions for state agencies and their employees.

Subsection (a) provides applicable definitions.

Subsection (b) sets forth the legal authority that governs
longevity pay.

Subsection (c) requires state agencies to verify the amount of
lifetime service credit that their current employees have accrued
in previous employments.

Subsection (d) sets forth the process for establishing a state em-
ployee's "effective service date," which is used to determine the
amount of the employee's lifetime service credit.

Subsections (e) - (I) address certain longevity pay issues that
arise when a state employee works part of a workday; termi-
nates employment after the first workday of the calendar month;
returns to work as a state employee after retiring from state em-
ployment; retires under a public retirement system; receives haz-
ardous duty pay; works for a state agency under a contract for
less than 12 calendar months each year; and leaves a position
that accrues lifetime service credit to serve in the military and is
later reemployed with the state.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rule will be in effect, there will be no
significant revenue impact on the state or units of local govern-
ment.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be by memorializing the admin-
istrative procedures for longevity pay. The proposed rule would
have no fiscal impact on small businesses. There is no signif-
icant anticipated economic cost to individuals who are required
to comply with the proposed rule.

Comments on the proposal may be submitted to Rob Cole-
man, Director, Fiscal Management Division, at rob.cole-
man@cpa.texas.gov or at P.O. Box 13528 Austin, Texas 78711.
Comments must be received no later than 30 days from the
date of publication of the proposal in the Texas Register.

The section is proposed under Government Code, §659.047,
which requires the comptroller to adopt rules to administer
longevity pay.

This section implements Government Code, Chapter 659, Sub-
chapter D, regarding longevity pay.

§$5.49. Longevity Pay.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context

clearly indicates otherwise.

(1) Calendar month--The period from the first day through
the last day of January, February, March, April, May, June, July, Au-

gust, September, October, November, or December.

(2) Day--The 24 consecutive hour period beginning at
12:00 midnight and ending at 11:59 p.m.

(3) Full-time state employee--Has the meaning assigned by
Government Code, §659.041.
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(4) Institution of higher education--Has the meaning as-

of longevity pay for that calendar month even if the employee termi-

signed by Education Code, §61.003, but does not include a public ju-

nates state employment after the first workday of that calendar month.

nior or community college.

(5) Military--The Armed Forces of the United States, the
Texas National Guard, the Texas State Guard, or a reserve component
of the Armed Forces of the United States.

(6) Retiree--A state employee who retires from state em-

(g) Employees of Institutions of Higher Education.

(1) The determinations required by Government Code,
§659.0411(a) and (b) must be made publicly available to all employees
under the institution's or board of regent's jurisdiction and must be
made available to the comptroller, upon request by the comptroller.

ployment and who receives an annuity based wholly or partly on ser-
vice as a state officer or state employee in a public retirement system, as
defined by Government Code, §802.001, that was credited to the state

employee.
(7) _State agency--

(A) a board, commission, department, office, or other

(2) The determinations required by Government Code,
§659.0411(a) and (b) shall not take effect until they have been made
publicly available to all employees under the institution's or board of
regent's jurisdiction.

(3) The determinations required by Government Code,
§659.0411(b) must apply to every institution under the board of

entity that is in the executive branch of state government, including an

regent's jurisdiction.

institution of higher education;

(B) the legislature or a legislative agency; or

(C) the supreme court, the court of criminal appeals, a

(h) Return to work retirees who leave state employment.

(1) A retiree who retired from state employment on or after
June 1, 2005, is not entitled to longevity pay upon returning to state

court of appeals, the state bar, or another state judicial agency.

(8) State employee--Has the meaning assigned by Govern-
ment Code, §659.041.

(9) Workday--Any day that is not Saturday, Sunday, or a
state or national holiday under Government Code, §662.003. The term
includes a state or national holiday on which a state employee is not
entitled to a paid day off from work under Government Code, §662.005.

employment.

(2) A retiree who retired from state employment prior to
June 1, 2005, and did not return to state employment prior to Septem-
ber 1, 2005, is not entitled to longevity pay upon returning to state
employment.

(3) A retiree who retired from state employment prior to
June 1, 2005, returned to state employment prior to September 1, 2005,

(b) Authority. Longevity pay is governed by Government
Code, Chapter 659, Subchapter D; the General Appropriations Act;
and the rules adopted by the comptroller under Government Code,
Chapter 659, Subchapter D.

(c) Verification of prior state employment periods. A state
agency that currently employs a state employee who accrued lifetime
service credit during one or more previous employments shall verify
the amount of that credit.

(d) Effective service date.

(1) A state employee's "effective service date" is used to
determine the amount of the employee's lifetime service credit.

(2) "Effective service date" is determined by completing
the following steps:

(A) adding together all days the employee served in all

and subsequently leaves state employment, is not entitled to longevity
pay upon returning to state employment.

(i) Public retirement system. "Public retirement system," as
the term is used in Government Code, §659.042(7) and subsection
(a)(6) of this section, includes the Employees Retirement System of
Texas; Teacher Retirement System; and Optional Retirement Program
as described in Government Code, Chapter 830.

(j)  Hazardous duty pay.

(1) A state employee's lifetime service credit for the pur-
pose of longevity pay shall include any period served in a hazardous
duty position, except as provided in Government Code, §659.046(f)(2)
or paragraph (2) of this subsection

(2) A state employee is not entitled to accrue lifetime ser-
vice credit for the purpose of longevity pay during the period the em-
ployee serves in a hazardous duty position that entitles the employee to

previous periods of employment with the state;

(B) subtracting the number of days in which the em-
ployee was on leave without pay for any full calendar month from the
total number of days calculated in subparagraph (A) of this paragraph;
and

(C) counting backward from the first day of the em-
ployee's current continuous employment with the state using the total
number of days calculated in subparagraph (B) of this paragraph.

(3) An individual's transfer from one state agency to an-

receive hazardous duty pay. When the employee is no longer serving
in the hazardous duty position, the employee is entitled to accrue the
lifetime service credit for the purpose of longevity pay for the period
the employee previously served in the hazardous duty position.

(3) For the purpose of longevity pay, lifetime service credit
is accrued during the one year that a state employee serves in a haz-
ardous duty position before becoming eligible or entitled to receive
hazardous duty pay. The amount of longevity pay the employee re-
ceives during that year is based on the credit accrued during that year.
But, the lifetime service credit used to calculate the amount of longevity

other shall not interrupt continuity of employment if no workdays oc-

pay received by the employee while receiving hazardous duty pay shall

cur between the two employments.

(e) Workday. If an individual is a state employee for any part
of a workday, the individual is considered to be a state employee for

not include the one year waiting period.

(4) If a state employee received hazardous duty pay based
on total state service performed before May 29, 1987, and held a posi-

the entire workday for the purpose of longevity pay.

(f) Change in status. A full-time state employee in paid status
on the first workday of the calendar month is entitled to the full amount

tion that required the performance of hazardous duty on May 29, 1987,
the employee's lifetime service credit for the purpose of longevity pay
shall not include any state service credit the employee accrued for the
purpose of hazardous duty pay before May 29, 1987.
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(k) Contract for less than 12 calendar months. An individual
eligible to accrue lifetime service credit who works for a state agency
under a formal written contract for less than 12 calendar months each
year accrues 12 calendar months of credit each year if the individual
is constantly under contract during the calendar months the individual
does not work. The individual is constantly under contract if the indi-
vidual's contract for the next work period is entered into before the end
of the existing work period, even though the individual will not work
during the interim period.

(1) Military service. If an individual leaves a position that ac-
crues lifetime service credit (or that would have accrued lifetime ser-
vice credit had the longevity pay law been in effect when the individual
left the position) to serve in the military and the individual is reem-
ployed with the state after completing that service in accordance with
any applicable federal or state veterans' reemployment law, the indi-
vidual accrued lifetime service credit during that service.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 1, 2016.

TRD-201601028

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 362. DEFINITIONS
40 TAC §362.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §362.1, concerning definitions. The amend-
ment will clarify existing definitions with regard to and add a def-
inition for telehealth. Proposed amendments to §372.1, con-
cerning provision of services, and §373.1, concerning super-
vision of non-licensed personnel, have also been submitted to
the Texas Register for publication regarding the inclusion in the
Board Rules of telehealth as a mode of occupational therapy ser-
vice delivery. The definitions in §362.1 for "direct contact" and
"first available examination" have also been removed. The defi-
nitions have been renumbered when necessary so that they ap-
pear in alphabetical order; general clarifications, cleanups, and
grammatical revisions have been made to the section, as well.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rule is in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be the expansion of occupational

therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendment may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov no
later than 30 days from the date that this proposed amendment
is published in the Texas Register.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Exam-
iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

§362.1. Definitions.

The following words, terms, and phrases, when used in this part shall
have the following meaning, unless the context clearly indicates other-
wise.

(1) Accredited Educational Program--An educational insti-
tution offering a course of study in occupational therapy that has been
accredited or approved by the Accreditation Council for Occupational
Therapy Education (ACOTE) of the American Occupational Therapy
Association.

(2) [D)] Act--The Occupational Therapy Practice Act, Ti-
tle 3, Subtitle H, Chapter 454 of the Occupations Code.

(3) [)] AOTA--American Occupational Therapy Associ-

ation.

(4) [3)] Applicant--A person who applies for a license to
the Texas Board of Occupational Therapy Examiners.

(5) [)]Board--The Texas Board of Occupational Therapy
Examiners (TBOTE).

(6) [65)] Certified Occupational Therapy Assistant
(COTA®)--An individual who uses this term must hold a valid regular
or provisional license to practice or represent self as an occupational
therapy assistant in Texas and must practice under the general su-
pervision of an OTR® or OT. An individual who uses this term is
responsible for ensuring that he or she is otherwise qualified to use it
by maintaining certification with NBCOT.

(7) [€6)] Class A Misdemeanor--An individual adjudged
guilty of a Class A misdemeanor shall be punished by:

(A) A fine not to exceed $4,000;

(B) Confinement in jail for a term not to exceed one

year; or

(C) Both such fine and imprisonment (Vernon's Texas
Codes Annotated Penal Code §12.21).

(8) [€P] Client--The entity that receives occupational ther-
apy; also may be known as patient. Clients may be individuals (in-
cluding others involved in the individual's life who may also help or
be served indirectly such as a caregiver, teacher, parent, employer,
spouse), groups, or populations (i.e., organizations, communities).

(9) [€8)] Complete Application--Application [Netarized
apphieation] form with photograph, license fee, jurisprudence exami-
nation with at least 70% of questions answered correctly, and all other
required documents.
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(10) [®)] Complete Renewal--Contains renewal fee,
renewal form with [signed] continuing education submission form
[affidavit], home/work address(es) and phone number(s), [and] ju-
risprudence examination with at least 70% of questions answered
correctly, and all other required documents.

(11) [E4®)] Continuing Education Committee--Reviews
and makes recommendations to the Board [beard] concerning contin-
uing education requirements and special consideration requests.

(12) [EB)] Coordinator of Occupational Therapy Program-
-The employee of the Executive Council who carries out the functions
of the Texas Board of Occupational Therapy Examiners.

f12) Direct Contact—Refers to contact with the elient
whieh is face-to-face in persont

(13) Endorsement--The process by which the Board
[board] issues a license to a person currently licensed in another
state[; the Distriet of Columbia;| or territory of the United States that
maintains professional standards considered by the Board [beard] to
be substantially equivalent to those set forth in the Act, and is applying
for a Texas license for the first time.

(14) Evaluation--The process of planning, obtaining, docu-
menting and interpreting data necessary for intervention. This process
is focused on finding out what the client wants and needs to do and on
identifying those factors that act as supports or barriers to performance.

(15) Examination--The Examination as provided for in
Section 17 of the Act. The current Examination is the initial certifi-
cation examination [Examinatien] given by the National Board for
Certification in Occupational Therapy (NBCOT).

(16) Executive Council--The Executive Council of Physi-
cal Therapy and Occupational Therapy Examiners.

(17) Executive Director--The employee of the Executive
Council who functions as its agent. The Executive Council delegates
implementation of certain functions to the Executive Director.

f8) FEirst Available Examination—Refers to the first
requirements-]

(18) [(49)] Intervention--The process of planning and im-
plementing specific strategies based on the client's desired outcome,
evaluation data and evidence, to effect change in the client's occupa-
tional performance leading to engagement in occupation to support par-
ticipation.

(19) [29)] Investigation Committee--Reviews and makes
recommendations to the Board [beard] concerning complaints and dis-
ciplinary actions regarding licensees and facilities.

(20) [21B)] Investigator--The employee of the Executive
Council who conducts all phases of an investigation into a complaint
filed against a licensee, an applicant, or an entity regulated by the
Board. [beard:]

(21) [€2)] Jurisprudence Examination--An examination
covering information contained in the Texas Occupational Therapy
Practice Act and Texas Board of Occupational Therapy Examiners
Rules. [rules:] This test is an open book examination with multiple
choice and/or [er] true-false questions. The passing score is 70%.

(22) [€23)] License--Document issued by the Texas Board
of Occupational Therapy Examiners which authorizes the practice of
occupational therapy in Texas.

(23) [24)] Medical Condition--A condition of acute
trauma, infection, disease process, psychiatric disorders, addictive

disorders, or post surgical status. Synonymous with the term health
care condition.

(24) [€25] NBCOT--National Board for Certification in
Occupational Therapy.

(25) [26)] Non-Licensed [Nen-licensed] Personnel--OT
Aide or OT Orderly or other person not licensed by this Board [beard]
who provides support services to occupational therapy practitioners
and whose activities require on-the-job training and [elese personal]
supervision.

(26) [2D]Non-Medical Condition--A condition where the
ability to perform occupational roles is impaired by developmental dis-
abilities, learning disabilities, the aging process, sensory impairment,
psychosocial dysfunction, or other such conditions which do [dees] not
require the routine intervention of a physician.

(27) [€28)] Occupation--Activities of everyday life, named,
organized, and given value and meaning by individuals and a culture.
Occupation is everything people do to occupy themselves, including
looking after themselves, enjoying life and contributing to the social
and economic fabric of their communities.

(28) [29)] Occupational Therapist (OT)--An individual
who holds a valid regular or provisional license to practice or represent
self as an Occupational Therapist in Texas. This definition includes an
Occupational Therapist or one who is designated as an Occupational
Therapist, Registered (OTR®).

(29) [B9)] Occupational Therapist, Registered (OTR®)-
-An individual who uses this term must hold a valid regular or provi-
sional license to practice or represent self as an Occupational Therapist
in Texas by maintaining registration through NBCOT.

(30)  Occupational Therapy Assistant (OTA)--An individ-
ual who holds a valid regular or provisional license to practice or rep-
resent self as an Occupational Therapy Assistant in Texas, and who is
required to be under the continuing supervision of an OT. This defini-
tion includes an individual who is designated as a Certified Occupa-
tional Therapy Assistant (COTA®) or an Occupational Therapy Assis-

tant (OTA).

(31) Occupational Therapy Plan of Care--A written state-
ment of the planned course of Occupational Therapy intervention for
a client. It must include goals, objectives and/or strategies, recom-
mended frequency and duration, and may also include methodologies
and/or recommended activities.

(32) [3BH] Occupational Therapy Practice--Includes:

(A) Methods or strategies selected to direct the process
of interventions such as:

(i) Establishment, remediation, or restoration of a
skill or ability that has not yet developed or is impaired.

(i) Compensation, modification, or adaptation of
activity or environment to enhance performance.

(iii) Maintenance and enhancement of capabilities
without which performance in everyday life activities would decline.

(iv) Health promotion and wellness to enable or en-
hance performance in everyday life activities.

(v) Prevention of barriers to performance, including
disability prevention.

(B) Evaluation of factors affecting activities of daily
living (ADL), instrumental activities of daily living (IADL), education,
work, play, leisure, and social participation, including:
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(i) Client factors, including body functions (such as
neuromuscular, sensory, visual, perceptual, cognitive) and body struc-
tures (such as cardiovascular, digestive, integumentary, genitourinary
systems).

(i) Habits, routines, roles and behavior patterns.

(iii)  Cultural, physical, environmental, social, and
spiritual contexts and activity demands that affect performance.

(iv) Performance skills, including motor, process,
and communication/interaction skills.

(C) Interventions and procedures to promote or enhance
safety and performance in activities of daily living (ADL), instrumental
activities of daily living (IADL), education, work, play, leisure, and
social participation, including:[-]

(i) Therapeutic use of occupations, exercises, and
activities.

(i) Training in self-care, self-management, home
management and community/work reintegration.

(iii) Development, remediation, or compensation of
physical, cognitive, neuromuscular, sensory functions and behavioral
skills.

(iv) Therapeutic use of self, including one's person-
ality, insights, perceptions, and judgments, as part of the therapeutic
process.

(v) Education and training of individuals, including
family members, caregivers, and others.

(vi) Care coordination, case management and tran-
sition services.

(vii) Consultative services to groups, programs, or-
ganizations, or communities.

(viii) Modification of environments (home, work,
school, or community) and adaptation of processes, including the
application of ergonomic principles.

(ix) Assessment, design, fabrication, application,
fitting and training in assistive technology, adaptive devices, and
orthotic devices, and training in the use of prosthetic devices.

(x) Assessment, recommendation, and training
in techniques to enhance functional mobility including wheelchair
management.

(xi) Driver rehabilitation and community mobility.

(xii) Management of feeding, eating, and swallow-
ing to enable eating and feeding performance.

(xiii) Application of physical agent modalities, and
use of a range of specific therapeutic procedures (such as wound care
management; techniques to enhance sensory, perceptual, and cognitive
processing; manual therapy techniques) to enhance performance skills.

162 ¢ . . ; i
ual who helds a valid regular or provisional license to practice or rep-
resent self as an Oececupational Therapy Assistant in Texas; and whe is
required to be under the continuing supervision of an OT. This defini-
tion ineludes an individual whe is designated as a Certified Oceupa-
tional Therapy Assistant (COTA®) or an Occupational Therapy Assis-
tant (OFA)]

33) Ocecupational Therapy Plan of Care—A written state-
ment of the planned course of Occupational Therapy intervention for a
patient/elient: It must include goals; objectives and/or strategies; ree-

ommended frequency and duration; and may alse inclade methodolo-
gies and/or recommended aetivities:}

(33) [4)] Occupational Therapy Practitioners--Occupa-
tional Therapists[;] and Occupational Therapy Assistants licensed by
this Board. [beard:]

(34) [685)] Outcome--The focus and targeted end objective
of occupational therapy intervention. The overarching outcome of oc-
cupational therapy is engagement in occupation to support participation
in context(s).

(35) [€36)] Place(s) of Business--Any facility in which a
licensee practices.

(36) [BD] Practice--Providing occupational therapy as
a clinician, practitioner, educator, or consultant to clients located in
Texas at the time of the provision of occupational therapy services.
Only a person holding a license from this Board [TBOTE] may
practice occupational therapy in Texas, and the site of practice is the
location in Texas where the client is located at the time of the provision
of services.

H38) Aceredited Educational Program—An educational in-
stitution offering a course of study in occupational therapy that has been
aceredited or approved by the Acereditation Couneil for Ocecupational
Therapy Eduecation (ACOTE) of the American Oceupational Therapy

(37 [B9] Rules--Refers to the TBOTE Rules.

(38) [(49)] Screening--A process used to determine a po-
tential need for occupational therapy interventions, educational and/or
other client needs. Screening information may be compiled using ob-
servation, client records, the interview process, self-reporting, and/or
other documentation.

(39) Telehealth--A mode of service delivery for the pro-
vision of occupational therapy services through the use of visual and
auditory, synchronous, real time, interactive electronic information or
communications technologies. As a mode of service delivery, tele-
health is contact with the client and the occupational therapy practi-
tioner(s). Telehealth refers only to the practice of occupational therapy
by occupational therapy practitioners who are licensed by this Board
with clients who are located in Texas at the time of the provision of
occupational therapy services. Also may be known as other terms in-
cluding but not limited to telepractice, telecare, telerehabilitation, and
e-health services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601123

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900

. . .
CHAPTER 367. CONTINUING EDUCATION
40 TAC §§367.1 - 367.3

The Texas Board of Occupational Therapy Examiners proposes
amendments to §§367.1 - 367.3, concerning continuing educa-
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tion, categories of education, and continuing education audit.
The amendments would remove the Type 1 and Type 2 contin-
uing education designations and the requirement that licensees
earn a minimum of fifteen contact hours of continuing education
in Type 2 activities. The proposed amendments instead would
require that all of the required 30 hours of continuing education
taken for license renewal fit the new definition for continuing ed-
ucation, defined in the amendment to §367.1 as professional
development activities that are directly relevant to the profes-
sion of occupational therapy. Proposed amendments to §370.3,
concerning restoration of a Texas license, and §371.2, concern-
ing retired status, have also been submitted for publication in
the Texas Register and include proposed changes to reflect the
changes in the proposed amendment to §§367.1 - 367.3.

The amendment to §367.2 would also add the NBCOT Naviga-
tor™ activities of Case Simulations, Balloon Match Games, Mini
Practice Quizzes, and the PICO Game as acceptable continuing
education activities. In addition, the amendments would allow for
grant writing, general cooking classes, and geriatric anthology to
be taken for continuing education if meeting the requirements for
continuing education in Chapter 367. The amendments would
add first aid as an unacceptable activity that may not be com-
pleted for continuing education. The amendments include fur-
ther clarifications and cleanups, as well.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rules are
in effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rules.

Mr. Maline has also determined that for each of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendments may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov no
later than 30 days from the date that these proposed amend-
ments are published in the Texas Register.

The amendments are proposed under the Occupational Ther-
apy Practice Act, Title 3, Subtitle H, Chapter 454, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

$367.1.  Continuing Education.

(a) The Act mandates licensee participation in a continuing
education program for license renewal. All activities taken to com-
plete this requirement [continuing education] must [be directly rele-
vant to the profession of occupational therapy and] meet the definition
of continuing education [Fype 1 or Fype 2] as outlined in this section.
The licensee is solely responsible for keeping accurate documentation
of all continuing education requirements and for selecting continuing
education as per the requirements in this chapter.

(b) Alllicensees must complete a minimum of 30 hours of con-
tinuing education every two years during the period of time the license

is current in order to renew the license and must provide this informa-
tion as requested.

(¢) Those renewing a license more than 90 days late must sub-
mit proof of continuing education for the renewal.

(d) Definition [Fypes] of Continuing Education. Continuing
education in this chapter is defined as professional development activi-
ties that are directly relevant to the profession of occupational therapy.

(1) A minimum of 15 hours of continuing education must
be in skills specifie to oceupational therapy practice with clients here-
after referred to as Type 2}

HA) Type 2 courses teach occupational therapy evalua-
tB) All continning edueation hours may be in Type Z;
but no less than 15 hours of Type 2 is aceeptable}

H2) General information hereafter referred to as Type +
eontinuing education is relevant to the profession of oceupational ther-
apy- Examples include but are not limited to: supervision; edueation;
decumentation; pharmacology, quality improvement; administration;
reimbursement and other oceupational therapy related subjeets

(e) Each continuing education activity may be counted only
one time in two renewal cycles [er a total of four years].

(f) Educational [Effeetive January 1; 2003; Type 1 and Type
2 edueational] activities that meet the criteria for continuing educa-
tion as per this chapter that are approved or offered by the American
Occupational Therapy Association or the Texas Occupational Therapy
Association are pre-approved by the Board. The Board will review its
approval process and continuation thereof for educational activities by
January 2005 and at least once each five-year period thereafter.

(g) Licensees are responsible for choosing [Fype 1 or Fype 2]
CE according to the provisions [definttions] in this chapter [seetion].

§367.2.  Categories of Education.

(a) All continuing education activities undertaken by a li-
censee for renewal must comply with the definition of continuing
education [Fype 1 or Type 2] as outllned in §367.1 of this title (relating
to Continuing Education) and[- education undertaken by
a licensee for renewal] shall be acceptable if falling under [it falls in]
one or more of the following categories.

(1) Formal academic courses related to occupational ther-
apy.

(A) Completion of course work at or through an accred-
ited college or university shall be counted as follows: three CE hours
for each credit hour of a course with a grade of A, B, C, and/or P (Pass).
Thus a three-credit course counts for 9 contact hours of continuing ed-
ucation[- Al eollege course work must comply with Type 1 and Type
2 as outlined in §367-1 of this title], no maximum. Documentation of
this type of CE credit shall include a transcript from the accredited col-
lege or university.

(B) Creation of a new course at or through an accredited
college or university may be counted for 10 hours maximum. Proof of
this type of CE shall be a letter from the Program Director.

(2) In-service educational programs, training programs, in-
stitutes, seminars, workshops, facility based courses, and conferences
in occupational therapy with specified learning objectives. Hour for
hour credit on program content only, no maximum. Documentation of
this type of CE credit shall include a certificate of completion or letter
of verification.
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(3) Development of publications, media materials or re-
search/grant activities per two year renewal period: Documentation of
this type of CE credit shall include a copy of the actual publication or
media material(s), or title page and receipt of grant proposal.

(A) Published scholarly work in a peer-review journal:
(i) Primary or second author, 15 hours maximum.

(i)  Other author, consultant, reviewer, or editor, 5
hours maximum.

(B) Grant or research proposals accepted for consider-
ation:

(i) Principal investigator or co-principal investiga-
tor, 10 hours maximum.

(ii) Consultant or reviewer, 4 hours maximum.
(C) Published book:

(i) Primary author or book editor, 15 hours maxi-
mum.

(i) Second or other author, 7 hours maximum.

(iii) Consultant or reviewer, 5 hours maximum.
(D) Published book chapter or monograph:

(i) Primary author, 7 hours maximum.

(i) Second or other author, consultant, reviewer, or
editor, 2 hours maximum.

(E) Author, consultant, reviewer, or editor of other
practice related publications such as newsletters, blogs, and trade
magazines, 2 hours maximum.

(F) Developer of practice-related or instructional mate-
rials using alternative media such as video, audio, or software programs
or applications to advance the professional skills of others (not for pro-
prietary use), 15 hours maximum.

(4) Home study courses, educational teleconferences, In-
ternet-based courses, and video instruction, no maximum.
HA) Ceourses must fit the eriteria for continuing eduea-
tion for Type 1 or Fype 21
(A) [B)] These courses must have:
(i) Specified learning objectives;
(i) A post-test; and
(iii) A certificate of completion.

(B) [©)] Educational teleconferences or Internet
courses must reflect a pre-determined number of contact [eredit] hours.

(5) Presentations [Prefessional presentations] by licensee:
Documentation of this type of CE credit shall include a letter of verifi-
cation of presentation and number of hours for the presentation or copy
of organization's brochure or conference guide noting the presentation,
presenter(s), type of presentation (i.e.: 2 hour poster, 3 hour workshop).

(A) Professional presentation, e.g. in-services, work-
shops, institutes: Any presentation counted only one time. Hour for
hour credit. 10 hours maximum.

(B) Community/Service
Any presentation counted once. Hour for hour credit.
maximum.

(6) Fieldwork Supervision: 10 hours maximum[; Fype 2].

organization presentation:
10 hours

(A) A licensee may earn 2 contact hours for each Level
1 student supervised:

(i) 40 hours of Level 1 equals 1 hour of CE; or
(i) 80 hours of Level 1 equals 2 hours of CE.

(B) A licensee may earn 8 contact hours for each Level
2 student supervised:

(i) 8 weeks equals 6 hours of CE; or
(i) 12 weeks equals 8 hours of CE.

(C) Alicensee may earn a maximum of 10 contact hours
for student supervision per renewal period.

(D) Fieldwork supervision hours may be evenly divided
between licensees, not to exceed two fieldwork educators per student.

(E) Fieldwork education supervision must be com-
pleted before the licensee's renewal date.

(F) Documentation of this type of CE credit shall in-
clude verification provided by the school to the fieldwork educator(s)
with the name of the student, level of fieldwork, school, and dates or
hours of fieldwork or the signature page of the completed evaluation
form. Evaluation scores and comments should be deleted or blocked
out.

HG) Courses specific to fieldwork education are
counted as Fype 1
(7) Mentorship:

(A) Participation as a mentor or mentee for the purpose
of the development of occupational therapy skills by a mentee under the
guidance of a mentor skilled in a particular occupational therapy area.
Both the mentor and mentee must hold a regular OT or OTA license in
a state or territory of the U.S. Supervision hours as per §373.3 of this
title (relating to Supervision of an Occupational Therapy Assistant) are
not eligible for continuing education hours.

(B) Documentation shall include a signed mentorship
agreement between a mentor and mentee that outlines specific goals
and objectives and designates the plan of activities that are to be met
by the mentee; the names of both mentor and mentee and their li-
cense numbers and issuing states; an activity log that corresponds to
the mentorship agreement and lists dates and hours spent on each ob-
jective-based activity; a final evaluation of the outcomes of the men-
torship agreement completed by the mentor; and a final evaluation of
the outcomes of the mentorship agreement completed by the mentee.

(C) Participation as a Mentee: A licensee may earn one
hour of CE for each 3 hours spent in activities as a mentee directly
related to the achievement of goals and objectives up to a maximum of
15 CE hours.

(D) Participation as Mentor: A licensee may earn one
hour of CE for each 5 hours spent in activities as a mentor up to a
maximum of 10 CE hours.

(8) Participation in volunteer activities related to occupa-
tional therapy including service on a committee, board, or commission
of a state occupational therapy association, AOTA, NBCOT, or TBOTE
for the purpose of tangible outcomes such as official documents, pub-
lications, and official reports. Documentation of this type of CE credit
shall include a copy of the actual publication or official document/re-
port which reflects the licensee's name. [This type of CE is eounted at
Fype +:] Maximum of 10 contact hours.

(9) NBCOT Navigator™ Activities: Licensees may earn
up to 2 contact hours of CE for the completion of the NBCOT Navigator
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activities of Case Simulations, Balloon Match Games, Mini Practice
Quizzes, and the PICO Game. For such activities, 1 NBCOT CAU is
the equivalent of .25 CE hours. Documentation of this type of CE is a
certificate of completion or letter of verification.

(10) [€9] Any deviation from the continuing education cat-
egories will be reviewed on a case by case basis by the Coordinator of
Occupational Therapy or by the Continuing Education Committee. A
request for special consideration must be submitted in writing a mini-
mum of 60 days prior to expiration of the license.

(b) Unacceptable Continuing Education Activities include but
are not limited to:

(1) Any non-instructional time frames such as breaks,
meals, introductions, and pre/post testing.

(2) Business meetings.
(3) Exhibit hall attendance.
(4) Reading journals.

(5) Courses such as: [grant writing;] massage therapy, gen-
eral management and business, social work, defensive driving, water

safety, team building, leadership, GRE, GMAT, MCAT preparation,
[general eooking elasses;] reading techniques, [geriatric anthelegy;]
general foreign languages, communicable diseases, patient abuse, dis-
posal of hazardous waste, patient privacy, CPR, First Aid, HIPAA,
FERPA, bloodborne pathogens, or similar courses, do not count toward
continuing education.

(c) [€6)] Program providers are prohibited from self-promo-
tion of programs, products, and/or services during the presentation of
the program.

$§367.3.  Continuing Education Audit.

(a) The Board shall select for audit a random sample of li-
censees. The audit will cover a period for which the licensee has al-
ready completed the continuing education requirement.

(b) Licensees randomly selected for the audit must provide
to TBOTE appropriate documentation within 30 days of notification.
[Audit decumentation submitted must be identified by the licensee to
speeify whether it is Type 1 or Type 2]

(c) Thelicensee is solely responsible for keeping accurate doc-
umentation of all continuing education requirements. Continuing edu-
cation documentation must be maintained for two years from the date
of the last renewal for auditing purposes[; or a total of four years].

(d) Continuing education documentation includes, but is not
limited to: an official transcript, AOTA self-study completion certifi-
cates, copies of official sign-in or attendance sheets, course certificates
of attendance, and certificates of completion.

(e) Documentation must identify the licensee by name, and
must include the date and title of the course, the name and signature
of the authorized signer, and the number of contact hours awarded for
the course. When continuing education units (CEUs), professional de-
velopment units (PDUs), or other units or credits are listed on the docu-
mentation, such must be accompanied by documentation from the con-
tinuing education provider noting the equivalence of the units or credits
in terms of contact hours.

(f) Knowingly providing false information or failure to re-
spond during the audit process or the renewal process is grounds for
disciplinary action.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601130

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 370. LICENSE RENEWAL
40 TAC §370.3

The Texas Board of Occupational Therapy Examiners pro-
poses an amendment to §370.3, concerning restoration of a
Texas license. The amendment would clarify requirements for
restoration of an occupational therapist or occupational therapy
assistant license expired one year or more. The amendment
would also remove the requirement that an individual whose
license has been expired two or more years must also complete
forty-five hours of continuing education if choosing the method
of restoration requiring that the individual take and pass the Na-
tional Board for Certification in Occupational Therapy (NBCOT)
exam for licensure purposes only. The amendment also re-
moves from a provision related to expedited services for military
service members, military veterans, and military spouses,
necessitated by Senate Bill 1307 from the 84th Legislative
session, the requirement that to be eligible for such services,
the military service member, military veteran, or military spouse,
as defined in Chapter 55, Occupations Code, §55.001, must
have within the five years preceding the restoration application
date held a license in Texas. The amendment, in addition,
clarifies that restoration requirements are based on the length
of time the license has been expired and whether the individual
has a current license or occupational therapy employment as
specified in this section at the time of the license's restoration.
Any reference to Type 2 Continuing Education has also been
removed as part of the proposal in accordance with proposed
amendments to §§367.1 - 367.3, concerning continuing educa-
tion, which have also been submitted to the Texas Register for
publication. The amendment includes further cleanups, as well.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rule is in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendment may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov no
later than 30 days from the date that this proposed amendment
is published in the Texas Register.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Exam-
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iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

$§370.3.  Restoration of a Texas License.

(a) Restoration of a license expired one year or more [than ene
year] to a person with a current license or occupational therapy employ-
ment:

(1) The Board may restore a license to a person whose
Texas license has been expired [mere than] one year or more if the
person:

(A) is currently licensed in another state or territory of
the U.S. and that license has not been suspended, revoked, cancelled,
surrendered or otherwise restricted for any reason; or

(B) ifnot currently licensed in another state or territory
of the U.S., is applying from the U.S. military or a non-licensing state
or territory of the U.S. and can substantiate occupational therapy em-
ployment for at least two years immediately preceding application for
a Texas license.

(2) The person shall meet the following requirements:

(A) submit a completed restoration [make] application
form as [for licensure to the Board on a form| prescribed by the Board,
which includes a recent passport-type photo;

(B) submit to the Board a verification of license from
each state or territory of the U.S. in which the applicant is currently
licensed or previously held a license. This must be an original veri-
fication sent directly to the Board by the licensing board in that state
or territory. Any disciplinary actions must be reported to the Board.
If not currently licensed in another state or territory of the U.S. and
applying from the U.S. military or a non-licensing state or territory of
the U.S., the person must submit a Verification of Employment form
substantiating occupational therapy employment for at least two years
immediately preceding application for a Texas license;

(C) pass the online [Beard] jurisprudence exam; and

(D) pay the restoration fee. [as set by the Exeeutive

Couneil; and]

HE) ecomplete all requirements for licensure within ene
year from the date of application}

(b) Restoration of a license expired at least one year but [mere
than ene year and)] less than two years to a person without a current
license or occupational therapy employment:

(1) The Board may restore a license expired at least [mere
than] one year but [and] less than two years to a person who was li-
censed in Texas and:

(A) isnot currently licensed in another state or territory
of the U.S.; or

(B) if not currently licensed in another state or territory
of the U.S., is applying from the U.S. military or a non-licensing state
or territory of the U.S. and cannot substantiate occupational therapy
employment for at least two years immediately preceding application
for a Texas license.

(2) The person shall meet the following requirements:

(A) submit a completed restoration [make] application
form as [for licensure to the Board on a form| prescribed by the Board,
which includes a recent passport-type photo;

(B) submit copies of the completed continuing educa-
tion showing 45 hours of continuing education as per Chapter 367 of
this title (relating to Continuing Education) [with a minimum of 30
hours in Type 21;

(C) submit to the Board a verification of license from
each state or territory of the U.S. in which the applicant is currently
licensed or previously held a license. This must be an original verifi-
cation sent directly to the Board by the licensing board in that state or
territory. Any disciplinary actions must be reported to the Board,

(D) pass the online [Beard] jurisprudence examination;
and

(E) pay the restoration fee.
Ceouneil; and]

HE) complete all requirements for licensure within ene
year from the date of the application-}

(c) Restoration of a license expired [mere than] two years or
more to a person without a current license or occupational therapy em-
ployment:

[as set by the Exeecutive

(1) The Board may restore a license expired [mere than]
two years or more to a person who was licensed in Texas and:

(A) 1isnot currently licensed in another state or territory
of the U.S.; or

(B) if not currently licensed in another state or territory
of the U.S., is applying from the U.S. military or a non-licensing state
or territory of the U.S. and cannot substantiate occupational therapy
employment for at least two years immediately preceding application
for a Texas license.

(2) The person shall meet the following requirements:

(A) submit a completed restoration [make] application
form as [for licensure to the Board on a form] prescribed by the Board,
which includes a recent passport-type photo;

(B) submit to the Board a verification of license from
each state or territory of the U.S. in which the applicant is currently
licensed or previously held a license. This must be an original verifi-
cation sent directly to the Board by the licensing board in that state or
territory. Any disciplinary actions must be reported to the Board;

(C) pass the online [Beard] jurisprudence exam;

(D) pay the restoration fee [as set by the Exeeutive
Council]; and
year from the date of application; and]

(E) [@D)] satisfy one of the following:

(i) complete a re-entry course through an accredited
college or university and submit the certificate of completion or tran-
script to the Board;

(ii)  obtain an advanced or post-professional occupa-
tional therapy degree, with an official transcript sent to the Board; or

(iii) take and pass the NBCOT examination for li-
censure purposes only (after requesting Board approval to take the ex-
amination) and have the passing score reported to the Board directly
by NBCOT. [In addition, copies of the completed continuing education
shewing 45 hours of continuing eduecation as per Chapter 367 of this

title (relating to Continuing Education); with a minimum of 30 heours
i Type 2; must be submitted:]
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(d) The Board shall expedite the restoration of a license to
a military service member, military veteran, or military spouse [whe
within the five years preceding the application date held a license in
TFexas]. To request expedited services, the military service member,
military veteran, or military spouse must submit a copy of the Uni-
formed Services Military ID card or other appropriate official docu-
mentation evidencing current or former military affiliation and notify
the Board of his or her military affiliation. In this section, "military
service member," "military veteran," and "military spouse" have the
meaning as defined in Chapter 55, Occupations Code, §55.001.

(e) The licensee whose license has been restored may provide
occupational therapy services according to the terms of the license upon
online verification of current licensure and license expiration date from
the Board's license verification web page. The Board will maintain a
secure resource for verification of license status and expiration date on
its website.

(f) The restoration fee as set by the Executive Council is
nonrefundable. [nen-refundable:]

(g) Restoration requirements must be met within one year of
the Board's receipt of the application. Restoration requirements are
based on the length of time the license has been expired and whether the
individual has a current license or occupational therapy employment as
specified in this section at the time of the license's restoration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601128

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 371. INACTIVE AND RETIRED
STATUS
40 TAC §371.1, §371.2

The Texas Board of Occupational Therapy Examiners proposes
amendments to §371.1 and §371.2 concerning inactive status
and retired status. The amendments to §371.1 would clarify re-
quirements regarding inactive status and specifies that inactive
status fees for an occupational therapist or occupational therapy
assistant license are nonrefundable. The amendments would
specify that if the inactive status license has been expired one
year or more, in order to return to active status, the individual
must follow the procedures to restore the license according to
§370.3, concerning restoration of a Texas license, amendments
which have also been submitted for publication in the Texas Reg-
ister. The amendments would also add the provision that li-
censees on inactive status are subject to the audit of continuing
education as described in §367.3, concerning continuing edu-
cation audit. The amendments to §371.2 would clarify require-
ments regarding retired status and specifies that retired status
fees for an occupational therapist or occupational therapy as-
sistant license are nonrefundable. The amendments would also
add the provision that licensees on retired status may provide oc-
cupational therapy services according to the terms of the license

upon online verification of current licensure and license expira-
tion date from the Board's license verification web page. Any ref-
erence to Type 2 continuing education has also been removed as
part of the proposal in accordance with proposed amendments
to §§367.1 - 367.3, concerning continuing education, categories
of education, and continuing education audit, which have also
been submitted to the Texas Register for publication. The pro-
posed amendments to §371.1 and §371.2 include cleanups and
grammatical revisions, as well.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rules are
in effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rules.

Mr. Maline has also determined that for each of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendments may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov no
later than 30 days from the date that these proposed amend-
ments are published in the Texas Register.

The amendments are proposed under the Occupational Ther-
apy Practice Act, Title 3, Subtitle H, Chapter 454, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

$371.1. Inactive Status.

(a) Inactive status indicates the voluntary termination of the
right to practice occupational therapy by a licensee in good standing
with the Board [beard]. The Board [beard] may allow an individual
who is not actively engaged in the practice of occupational therapy
to put an active [a] license on inactive status at the time of renewal.
A licensee may remain on inactive status for no more than three re-
newals or six consecutive years[;] and may not represent himself [him]
or herself as an occupational therapist or occupational therapy assistant

[Oecupational Therapist or Occupational Therapy Assistant].

(b) Required components to put a license on inactive status

are:

(1) acompleted [Signed] renewal application form as pre-
scribed by the Board documenting completion of the required continu-

ing education as described in Chapter 367 of this title (relating to Con-
tinuing Education); [and)]

(2) the [The] inactive status fee and any late fees that
[whieh] may be due; and[:]

(3) a[A] passing score on the online jurisprudence exam.

(c) Requirements for renewal of inactive status. An inactive
licensee must renew the inactive status every 2 years. The components
required to maintain the inactive status are:

(1) acompleted [Signed] renewal application form as pre-
scribed by the Board[;] documenting completion of the required con-
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tinuing education as described in Chapter 367 of this title (relating to
Continuing Education); [ane]

(2) the inactive status [The] renewal fee and any late fees
that [whieh] may be due; and[-]

(3) a[A] passing score on the online jurisprudence exam.

(d) Requirements for reinstatement to active status. A licensee
on inactive status may request to return to active status at any time [after
the licensee has submitted a complete application for reinstatement].
The components required to return to active status are:

(1) a completed [Signed paper| renewal application form
as prescribed by the Board;

(2) the[The] renewal fee and any late fees that [which] may

be due;

(3) a[A] passing score on the online jurisprudence exam;
and

(4) proof [Preef] of the required continuing education, if
required.

(e) If the inactive status license has been expired one year or
more, in order to return to active status, the individual must follow
the procedures to restore the license according to §370.3 of this title
(relating to Restoration of a Texas License).

() The inactive status fees and any late fees as set by the Ex-
ecutive Council are nonrefundable.

(g) Licensees on inactive status are subject to the audit of con-
tinuing education as described in §367.3 of this title (relating to Con-
tinuing Education Audit).

education; he or she may follow the metheods to restore the license ae-
ing to $370:3 of this title (relating to Restoration of a Texas Li-

cense).}

$371.2.  Retired Status.

(a) The Retired Status is available for an occupational therapy
practitioner whose only practice is the provision of voluntary charity
care without monetary compensation.

(1) "voluntary charity care" means occupational therapy
services provided as a volunteer with no compensation, for a charitable
organization as defined in §84.003 of the Texas Civil Practice and
Remedies Code. This includes any bona fide charitable, religious,
prevention of cruelty to children or animals, youth sports and youth
recreational, neighborhood crime prevention or patrol, or educational
organization (excluding fraternities, sororities, and secret societies),
or other organization organized and operated exclusively for the
promotion of social welfare by being primarily engaged in promoting
the common good and general welfare of the people in the community,
including these type of organizations with a Section 501(c)(3) or (4)
exemption from federal income tax, some Chambers of commerce,
and volunteer centers certified by the Department of Public Safety.

(2) "compensation" means direct or indirect payment of
anything of monetary value.

(3) The designation used by the retired status licensee is
Occupational Therapist Registered, Retired (OTR, Ret) or Occupa-
tional Therapist, Retired (OT, Ret), or Certified Occupational Ther-
apy Assistant, Retired (COTA, Ret) or Occupational Therapy Assis-
tant, Retired (OTA, Ret).

(b) To be eligible for retired status, a licensee must hold a cur-
rent license on active or inactive status or an active or inactive license
that has been expired less than one year.

(¢) Requirements for initial retired status are:

(1) acompleted retired status [and netarized] application
form as prescribed by the Board;

(2) apassing score on the online jurisprudence exam;

(3) the completed continuing education for the current re-
newal period; and

(4) the retired status application fee and any late fees that
[whieh] may be due.

(d) Requirements for renewal of retired status. A licensee on
retired status must renew every two years before the expiration date.
The retired occupational therapy practitioner shall submit:

(1) a completed [the] retired status renewal form as pre-
scribed by the Board;

(2) apassing score on the online jurisprudence exam;

(3) the retired status renewal fee and any late fees that [fee
whieh] may be due; and

(4) completion of 6 hours of [Fype 2] continuing education
each license renewal period, as described in Chapter 367 [§3671] of
this title (relating to Continuing Education).

(e) Requirements for return to active status. A licensee who
has been on retired status less than one year must submit the regular li-
cense renewal fee and the late fee as described in §370.1 of this title (re-
lating to License Renewal). A licensee who has been on retired status
for [mere than| one year or more must follow the procedures for §370.3
of this title (relating to Restoration of Texas License). [Licenser)]

(f) The occupational therapy practitioner may continue to re-
new the retired status license indefinitely.

(g) Licensees on retired status are subject to the audit of con-
tinuing education as described [asdeseribed] in §367.3 of this title (re-
lating to Continuing Education Audit).

(h) Aretired occupational therapy practitioner is subject to dis-
ciplinary action under the OT Practice Act.

(i) Licensees on retired status may provide occupational ther-
apy services according to the terms of the license upon online verifica-
tion of current licensure and license expiration date from the Board's li-
cense verification web page. The Board will maintain a secure resource
for verification of license status and expiration date on its website.

(j)  The retired status fees and any late fees as set by the Exec-
utive Council are nonrefundable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601129

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900
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CHAPTER 372. PROVISION OF SERVICES
40 TAC §372.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §372.1, concerning the provision of services.
The amendment includes clarifications regarding the provision
of services and would add telehealth as a mode of occupational
therapy service delivery. The amendment would add language
specifying that the occupational therapist is responsible for de-
termining whether any aspect of the provision of services may be
conducted via telehealth or must be conducted in person. The
amendment would also add the provision that the initial evalu-
ation for a medical condition must be conducted in person and
may not be conducted via telehealth. The amendment would add
language allowing for the evaluation for a non-medical condition
and for the intervention for a medical or non-medical condition to
be provided via telehealth. The amendment would, furthermore,
add the provision that devices that are in sustained skin contact
with the client (including but not limited to wheelchair positioning
devices, splints, hot/cold packs, and therapeutic tape) require
the on-site and attending presence of the occupational therapy
practitioner for any initial applications and that the occupational
therapy practitioner is responsible for determining the need to
be on-site and attending for subsequent applications or modi-
fications. Proposed amendments to §362.1, concerning defini-
tions, and §373.1, concerning supervision of non-licensed per-
sonnel, have also been submitted to the Texas Register for pub-
lication regarding the inclusion of telehealth in the Board Rules
as a mode of occupational therapy service delivery. The pro-
posed amendment to §372.1, in addition, clarifies that occupa-
tional therapists may provide consultation or monitored services,
or screen or evaluate the client to determine the need for occu-
pational therapy services without a referral and that a screen-
ing, consultation, or monitored services may be performed by
an occupational therapy practitioner. The amendment, in addi-
tion, clarifies that an occupational therapist must exercise profes-
sional judgment to determine cessation or continuation of inter-
vention without a receipt of the written referral. The amendment
contains further cleanups and grammatical revisions, as well.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rule is in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendment may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov no
later than 30 days from the date that this proposed amendment
is published in the Texas Register.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Exam-
iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

$§372.1.  Provision of Services.

(a) The occupational therapist is responsible for determining
whether any aspect of the provision of services may be conducted via
telehealth or must be conducted in person.

(b) [€@)] Medical Conditions.

(1) Occupational therapists may provide consultation or
monitored services, or screen or evaluate the client [patient/client]
to determine the need for occupational therapy services without a
referral.

(2) The initial evaluation for a medical condition must be
conducted in person and may not be conducted via telehealth.

(3) [©)] Intervention for a medical condition by an occu-
pational therapy practitioner requires a referral from a licensed referral
source.

(4) [63)] The referral may be an oral or signed written order.
The occupational therapy practitioner must ensure that all oral orders
are followed with a signed written order.

(5) [€4]If a written referral signed by the referral source is
not received by the third intervention [treatment] or within two weeks
from the receipt of the oral referral, whichever is later, the occupational
therapist must have documented evidence of attempt(s) to contact the
referral source for the written referral (e.g., registered letter, fax, cer-
tified letter, email, [return reeeipt;] etc.). The occupational therapist
must exercise professional judgment to determine cessation or contin-
uation of intervention without [treatment with] a receipt of the written
referral.

(c) [®] Non-Medical Conditions.

(1) Consultation, monitored services, screening, and eval-
uation for need of services may be provided without a referral.

(2) Non-medical conditions do not require a referral. How-
ever, a referral must be requested at any time during the evaluation or
intervention [treatment] process when necessary to ensure [insure] the
safety and welfare of the client [eonsumer].

(d) Screening, Consultation, and Monitored Services. A
screening, consultation, or monitored services may be performed by
an occupational therapy practitioner.

. f©) ing. A sereening may be performed by an oeeupa-
tional therapy praetitioner}
(e) [{d)] Evaluation.

(1) Only an occupational therapist may perform an initial
[the] evaluation or any re-evaluations.

(2) An occupational therapy plan of care must be based on
an occupational therapy evaluation.

(3) The occupational therapist must have [face-to-face;]
real time interaction with the [patient o] client during the evaluation
process either in person or via telehealth.

(4) The occupational therapist may delegate to an occupa-
tional therapy assistant or temporary licensee the collection of data for
the assessment. The occupational therapist is responsible for the accu-
racy of the data collected by the assistant.

(f) [€e)] Plan of Care.

(1) Only an occupational therapist may initiate, develop,
modify or complete an occupational therapy plan of care. It is a vio-
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lation of the OT Practice Act for anyone other than the evaluating or
treating occupational therapist to dictate, or attempt to dictate, when oc-
cupational therapy services should or should not be provided, the nature
and frequency of services that are provided, when the client [patient]
should be discharged, or any other aspect of the provision of occupa-
tional therapy as set out in the OT Act and Rules.

(2) The occupational therapist and an occupational therapy
assistant may work jointly to revise the short-term goals, but the final
determination resides with the occupational therapist. Revisions to the
plan of care and goals must be documented by the occupational thera-
pist and/or occupational therapy assistant to reflect revisions at the time
of the change.

(3) An occupational therapy plan of care may be integrated
into an interdisciplinary plan of care, but the occupational therapy goals
or objectives must be easily identifiable in the plan of care.

(4) Only occupational therapy practitioners may imple-
ment the written plan of care once it is completed by the occupational
therapist.

(5) Only the occupational therapy practitioner may train
non-licensed personnel or family members to carry out specific tasks
that support the occupational therapy plan of care.

(6) The occupational therapist is responsible for determin-
ing whether intervention is needed and if a referral is required for oc-
cupational therapy intervention.

(7) The occupational therapy practitioners must have [face-
to-faee;] real time interaction with the [patient of] client during the
intervention process either in person or via telehealth.

(8) Devices that are in sustained skin contact with the client
(including but not limited to wheelchair positioning devices, splints,
hot/cold packs, and therapeutic tape) require the on-site and attending
presence of the occupational therapy practitioner for any initial appli-
cations. The occupational therapy practitioner is responsible for deter-
mining the need to be on-site and attending for subsequent applications
or modifications.

(9) [€8)] Except where otherwise restricted by rule, the su-
pervising occupational therapist may only delegate to an occupational
therapy assistant or temporary licensee tasks that they both agree are
within the competency level of that occupational therapy assistant or
temporary licensee.

(2) [€D] Documentation.
(1) The client's [patient's/client's] records include the med-

ical referral, if required,[;] and the plan of care. The plan of care in-
cludes the initial examination and evaluation; the goals and any up-
dates or change of the goals; the documentation of each intervention
session by the OT or OTA providing the service; progress notes and[;]
any re-evaluations, if required; any written communication; and the
discharge documentation.

(2) The licensee providing occupational therapy services
must document for each intervention session. The documentation
must accurately reflect the intervention, decline of intervention, and/or
modalities provided.

(3) The occupational therapy assistant must include the
name of a supervising OT in each intervention note. This may not
necessarily be the occupational therapist who wrote the plan of care,
but an occupational therapist who is readily available to answer
questions about the client's intervention at the time of the provision
of services. If this requirement is not met, the occupational therapy
assistant may not provide services.

name of his or her available supervising occupational therapist in each
intervention note. If there is net a current supervising occupational
(h) [€)] Discharge.

(1) Only an occupational therapist has the authority to dis-
charge clients [patients] from occupational therapy services. The dis-
charge is based on whether the [patient or] client has achieved predeter-
mined goals, has achieved maximum benefit from occupational therapy
services,[;] or when other circumstances warrant discontinuation of oc-
cupational therapy services.

(2) The occupational therapist must review any informa-
tion from the occupational therapy assistant(s), determine if goals were
met or not, complete and sign the discharge documentation, and/or
make recommendations for any further needs of the client [patient] in
another continuum of care.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601124

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900
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40 TAC §372.2

The Texas Board of Occupational Therapy Examiners proposes
a new rule, §372.2, concerning general purpose occupa-
tion-based instruction. The new section would specify that
occupational therapy practitioners may develop or facilitate
general purpose, occupation-based groups or classes and that
these services do not require individualized evaluation and
plan of care services but practitioners may develop goals or
curriculums for the group as a whole. The new rule would add
that if a participant requires individualized occupational therapy
services, a referral must be made to an occupational therapist
for the provision of occupational therapy services in accordance
with §372.1, concerning provision of services. The new section
would note that supervision requirements for services provided
pursuant to this section shall be completed in accordance with
§373.3, concerning supervision of an occupational therapy
assistant. Proposed amendments to §373.3 and to §376.5,
concerning exemptions to registration, with regard to facilities
registered with the Board, have also been submitted for publica-
tion in the Texas Register with regard to proposed new §372.2.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.
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Comments on the proposed rule may be submitted to Lea
Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov
no later than 30 days from the date that this proposed rule is
published in the Texas Register.

The new rule is proposed under the Occupational Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Ex-
aminers with the authority to adopt rules consistent with this Act
to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

§372.2.  General Purpose Occupation-Based Instruction.

(a) Occupational therapy practitioners may develop or facili-
tate general purpose, occupation-based groups or classes including but
not limited to handwriting groups, parent-child education classes, well-
ness-focused activities for facility residents, aquatics exercise groups,
and cooking for diabetics classes.

(b) These services do not require individualized evaluation
and plan of care services but practitioners may develop goals or cur-
riculums for the group as a whole. However, if a participant requires
individualized occupational therapy services, a referral must be made
to an occupational therapist for the provision of occupational therapy
services in accordance with §372.1 of this title (relating to Provision

of Services).

(c) Supervision requirements for services provided pursuant to
this section shall be completed in accordance with §373.3 of this title
(relating to Supervision of an Occupational Therapy Assistant).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601126

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900
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CHAPTER 373. SUPERVISION
40 TAC §373.1, §373.3

The Texas Board of Occupational Therapy Examiners proposes
amendments to §373.1 and §373.3, concerning supervision of
non-licensed personnel and supervision of an occupational ther-
apy assistant. The amendment to §373.1 would clarify the super-
vision requirements for non-licensed personnel in general and
with regard to the use of non-licensed personnel during the provi-
sion of occupational therapy services via telehealth. The amend-
ment would remove language that close personal supervision
implies direct, on-site contact whereby the supervising occupa-
tional therapy licensee is able to respond immediately to the
needs of the patient. The amendment would add language that
supervision for occupational therapy aides as defined by the
Practice Act, §454.002, concerning definitions, is on-site con-
tact whereby the supervising occupational therapy practitioner
is able to respond immediately to the needs of the client. The

amendment would also add the provision that supervision of
other non-licensed personnel either on-site or via telehealth re-
quires that the occupational therapy practitioner maintain line of
sight. Proposed amendments to §362.1, concerning definitions,
and §372.1, concerning provision of services, have also been
submitted to the Texas Register for publication regarding the in-
clusion of telehealth in the Board Rules as a mode of occupa-
tional therapy service delivery.

The proposed amendment to §373.3 includes language adding
that up to half of the required interactive supervision hours for
an occupational therapy assistant may be completed via visual
and auditory, synchronous, real time, interactive electronic infor-
mation or communications technologies. The amendment also
includes revisions to the required supervision hours for occupa-
tional therapy assistants, adding a category pertaining to those
working twenty or fewer hours during a given month. With regard
to the requirement that the occupational therapy assistant must
include the name of a supervising OT in each intervention note,
language has been added in the proposal that this requirement
is not applicable to instruction provided pursuant to proposed
new §372.2, concerning general purpose occupation-based in-
struction. The amendment, in addition, includes the provision
that when general purpose occupation-based instruction is be-
ing provided pursuant to proposed new §372.2, the OT must ap-
prove the curricular goals/program prior to the OTA's initiating
instruction. The proposed new §372.2 and a proposed amend-
ment to §376.5, concerning exemptions to registration, with re-
gard to facilities registered with the Board, have also been sub-
mitted for publication in the Texas Register with regard to pro-
posed new §372.2.

The proposed amendments include cleanups and grammatical
revisions, as well.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rules are
in effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rules.

Mr. Maline has also determined that for each of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendments may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov no
later than 30 days from the date that these proposed amend-
ments are published in the Texas Register.

The amendments are proposed under the Occupational Ther-
apy Practice Act, Title 3, Subtitle H, Chapter 454, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

§373.1.  Supervision of Non-Licensed Personnel.

(a) Occupational Therapists are fully responsible for the plan-
ning and delivery of occupational therapy services. They may use
non-licensed personnel to extend their services; however, the non-li-
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censed personnel must be under the supervision of an occupational
therapy practitioner.

(b) Supervision in this section for occupational therapy aides
as defined by the Practice Act, §454.002 (relating to Definitions), is
on-site contact whereby the supervising occupational therapy practi-
tioner is able to respond immediately to the needs of the client.

(c) Supervision of other non-licensed personnel either on-site
or via telehealth requires that the occupational therapy practitioner
maintain line of sight.
whereby the supervising oceupational therapy licensee is able to re-
is required for non-licensed personnel providing suppert serviees to the

onal L E

(d) [€e)] When occupational therapy practitioners delegate oc-
cupational therapy tasks to non-licensed personnel, the occupational
therapy practitioners are responsible for ensuring that this person is ad-
equately trained in the tasks delegated.

(e) [€)] The occupational [Oeceupational] therapy practition-
ers providing the intervention [treatment] must interact with the client

[patient] regarding the client's [patient's] condition, progress, and/or
achievement of goals during each intervention [treatment] session.

(f) [€e)] Delegation of tasks to non-licensed personnel includes
but is [it] not limited to:

(1) routine department maintenance;

(2) transportation of clients [patients/elients];

(3) preparation or set up of intervention [treatment] equip-
ment and work area;

(4) assisting clients [patients/elients] with their personal
needs during the intervention [treatment];

(5) assisting in the construction of adaptive/assistive equip-
ment and splints. The licensee must be on-site and attending for any
initial applications to the client [patient];

(6) carrying out a predetermined segment or task in the
client's [patient's] care for which the client [patient] has demonstrated
some previous performance ability in executing the task.

(g) [€D] The Non-Licensed Personnel may not:

(1) perform occupational therapy evaluative procedures;

(2) initiate, plan, adjust, or modify occupational therapy
procedures;

(3) act on behalf of the occupational therapist in any mat-
ter relating to occupational therapy which requires decision making or
professional judgments;

(4) write or sign occupational therapy documents in the
permanent record. However, non-licensed personnel may record quan-
titative data for tasks delegated by the supervising occupational therapy
practitioner. Any documentation reflecting activities by non-licensed
personnel must identify the name and title of that person and the name
of the supervising occupational therapy practitioner.

$§373.3. Supervision of an Occupational Therapy Assistant.
(a) An occupational therapy assistant shall provide occupa-

tional therapy services only under the supervision of an occupational
therapist(s).

(b) Supervision of an occupational therapy assistant in all set-
tings includes:

(1) Supervision Form: For each employer, the occu-
pational therapy assistant must submit the Occupational Therapy
Assistant Supervision form with the employer information and name
and license number of one of the occupational therapists working for
the employer who will be providing supervision.

(2) Supervision Log and Supervision Hours:

(A) The occupational therapy assistant must complete
supervision hours each month, which must be recorded on the Super-
vision Log. The Supervision Log is kept by the occupational therapy
assistant and signed by the occupational therapist(s) when supervision
is given. The occupational therapist(s) or employer may request a copy
of the Supervision Log.

(B) All of the occupational therapists, whether working
full time, part time, or PRN (i.e., working on an as-needed basis), who
delegate to the occupational therapy assistant must participate in the
supervision hours, whether on a shared or rotational basis.

(C) For each employer, the occupational therapy assis-
tant must complete a separate Supervision Log and must complete the
specified supervision hours, in addition to all other requirements. Su-
pervision hours for different employers may not be combined.

(D) For those months when the licensee does not work
as an occupational therapy assistant, he or she shall write N/A in the
Supervision Log.

(E) Supervision Logs are subject to audit by the Board.

(F) Occupational therapy assistants must complete
these types of supervision per month according to the following table:

(i) Frequent Communication Supervision: frequent
communication between the supervising occupational therapist(s) and
occupational therapy assistant including, but not limited to, communi-
cation by electronic/communications technology methods, written re-
port, and conference, including review of progress of clients assigned,
plus

(i) Interactive Supervision: interactive supervision
during which the occupational therapist[; whe is physieally present
with the eccupational therapy assistant;] directly observes the occupa-
tional therapy assistant providing services to one or more clients. Up
to half of the required interactive supervision hours may be completed
via visual and auditory, synchronous, real time, interactive electronic
information or communications technologies.

Figure: 40 TAC §373.3(b)(2)(F)(ii)
[Figure: 40 TAC 3733 H)]

(3) The occupational therapy assistant must include the
name of a supervising OT in each intervention note. This may not nec-
essarily be the occupational therapist who wrote the plan of care, but
an occupational therapist who is readily available to answer questions
about the client's intervention at the time of the provision of services.
If this requirement is not met, the occupational therapy assistant may
not provide services. This provision is not applicable to instruction
provided pursuant to §372.2 of this title (relating to General Purpose
Occupation-Based Instruction).

(4)  When general purpose occupation-based instruction is
being provided pursuant to §372.2, the OT must approve the curricular
goals/program prior to the OTA's initiating instruction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.
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TRD-201601125

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900
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CHAPTER 376. REGISTRATION OF
FACILITIES
40 TAC §376.5

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §376.5, concerning exemptions to registration.
The amendment would add language specifying that if a facility
only offers services pursuant to proposed new §372.2, concern-
ing general purpose occupation-based instruction, then the facil-
ity is exempted from the requirement to register the facility with
the Board. The proposed new §372.2 and a proposed amend-
ment to §373.3, concerning supervision of an occupational ther-
apy assistant, have also been submitted to the Texas Register
for publication with regard to proposed new §372.2.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amended rule is in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be the expansion of occupational
therapy services for consumers. There will be no effect on small
businesses and no anticipated economic cost to persons having
to comply.

Comments on the proposed amendment may be submitted to
Lea Weiss, Occupational Therapy Coordinator, Texas Board of
Occupational Therapy Examiners, 333 Guadalupe Street, Suite
2-510, Austin, Texas 78701-3942 or to lea@ptot.texas.gov no
later than 30 days from the date that this proposed amendment
is published in the Texas Register.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Exam-
iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Occupations Code is af-
fected by this proposal.

$376.5.  Exemptions to Registration.

A facility licensed under Subtitle B, Title 4, Health and Safety Code, is
exempt from this definition, i.e., hospitals, nursing homes, ambulatory
surgical centers, birthing centers, abortion, continuing care, personal
care, and special care facilities. Colleges, universities, schools, home
health settings, and settings where Early Childhood Intervention (ECI)
services take place are exempted from registration. If a facility only
offers services pursuant to §372.2 of this title (relating to General Pur-
pose Occupation-Based Instruction), then the facility is exempted from
registration. These types of facilities are automatically exempt and are
not required to obtain a formal exemption from the Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 7, 2016.

TRD-201601127

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 305-6900

¢ ¢ ¢

PART 17. STATE PENSION REVIEW

BOARD

CHAPTER 607. PUBLIC RETIREMENT
SYSTEM MINIMUM EDUCATIONAL
TRAINING PROGRAM

The State Pension Review Board (the "Board" or "PRB") pro-
poses amendments to Title 40, Part 6, Chapter 607, Subchapter
B, §607.110, concerning Minimum Educational Training Re-
quirements; Subchapter C, §607.120, concerning Program
Standards for All Sponsors; and Subchapter D, §607.140,
concerning Public Retirement System Reporting.

BACKGROUND AND PURPOSE

In accordance with Government Code, §801.211, the Board
established an educational training program for trustees and
system administrators of Texas public retirement systems under
Chapter 607. Since the adoption of the rules, the Board has re-
ceived comments and questions from public retirement systems
and education providers (sponsors) regarding the applicability
of certain requirements. The purpose of the proposed amend-
ments is to address the comments received by the Board. The
amendments to §§607.110, 607.120, and 607.140 are intended
to make the following changes: allow flexibility for first year
of service training completed under the Minimum Educational
Training (MET) requirements, lend clarity to program standards
for sponsors providing online or electronically-delivered training,
and update and clarify compliance reporting requirements.

SECTION-BY-SECTION OVERVIEW

The proposed amendments to §607.110 are intended to allow
flexibility for Minimum Educational Training (MET) completion by
trustees and system administrators prior to beginning the first
year of service. Currently, §607.110 does not allow a trustee or
system administrator to receive credit for MET until the first day
of service. The Board received comments from public retirement
systems citing scenarios in which a trustee may want to attend
an MET activity in core content areas prior to officially assuming
position on the system's board. In response to these comments,
the Board proposed to add a new subsection §607.110(c), which
would allow the Board to accept a trustee or system administra-
tor's successfully completed MET activity up to six months prior
to beginning service on a system's board or the system admin-
istrator's hiring date.

The proposed amendments to §607.120 are intended to clar-
ify online or electronically-delivered training standards for MET
activities offered by sponsors. For MET activities to be more
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accessible, MET rules allow for electronically-delivered training.
However, the MET rules do not provide a standard for completion
and attendance verification as is required for in-person MET ac-
tivities. The Board received questions regarding standards for
online training completion and attendance verification. To ad-
dress the questions, and upon consideration of various options,
the Board determined a completion code would offer the best
minimum standard for tracking attendance and completion of an
electronically-delivered MET activity without being onerous for
program participants and educational sponsors. Sponsors could
still choose to go beyond this minimum standard by using more
rigorous methods such as knowledge testing or a learning man-
agement system to verify and track attendance and completion.

The proposed amendments to §607.140 are intended to clean up
outdated language and clarify dates for the MET reporting peri-
ods. Currently, §607.140 requires public retirement systems to
submit completed MET credit hours biannually to the Board. The
PRB determined that the current MET reporting schedule would
not allow sufficient time for public retirement systems to submit
the required training reports. Accordingly, the proposed amend-
ments to §607.140 is meant to update the submission deadline
for reporting MET credit hours to the PRB. With this proposed
amendment, the February 1 deadline will become March 1 and
the September 1 deadline will become October 1.

FISCAL NOTE

Ms. Michelle D. Kranes, Deputy Director, has determined that
for each year of the first five-year period the amended rules are
in effect, there will be no fiscal implications to state or local gov-
ernments.

MICRO-BUSINESSES AND SMALL BUSINESSES IMPACT
ANALYSIS

Ms. Kranes has determined that there will be no adverse eco-
nomic effect on small businesses or micro-businesses required
to comply with the amended rules.

ECONOMIC COST TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

Ms. Kranes further determined that there are no anticipated eco-
nomic costs to individuals who are required to comply with the
proposed amended rules. There is no anticipated negative im-
pact on local employment; therefore, the Board has not prepared
a local employment impact statement pursuant to Government
Code, §2001.022.

PUBLIC BENEFIT

In addition, Ms. Kranes has determined that for each year of the
first five-year period the rules are in effect, the public will bene-
fit from the adoption of the proposed amendments. The public
benefit anticipated as a result of enforcing the proposed amend-
ments will be to allow flexibility and lend clarity to the implemen-
tation of the Minimum Educational Training program under 40
TAC Chapter 607.

REGULATORY ANALYSIS

Ms. Kranes has determined that this proposal is not a "major en-
vironmental rule" as defined by Government Code §2001.0225.
Therefore, the Board has not prepared an environmental impact
statement pursuant to Government Code §2001.0225.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Michelle
D. Kranes, Deputy Director, State Pension Review Board, P.O.

Box 13498, Austin, Texas 78711-3498, or by electronic mail to
prb@prb.state.tx.us. Comments will be accepted until 5:00 p.m.
on April 18, 2016, which is 31 days after publication in the Texas
Register.

LEGAL CERTIFICATION

Ms. Kranes certifies that legal counsel has reviewed the pro-
posed rules and found them to be within the state agency's legal
authority to adopt.

SUBCHAPTER B. MINIMUM EDUCATIONAL
TRAINING REQUIREMENTS FOR TRUSTEES
AND SYSTEM ADMINISTRATORS

40 TAC §607.110

STATUTORY AUTHORITY

The proposed amendments are authorized by Government
Code §801.201(a), which grants specific authority to the Board
to adopt rules for the conduct of its business; and §801.211(e),
which allows the Board to adopt rules to administer and provide
educational training programs under §801.211.

CROSS REFERENCE

The proposed amendments affect Government Code, Chapter
801.

§607.110.  Minimum Educational Training Requirements.

(a) First year of service. A new trustee and a new system ad-
ministrator shall complete at least seven (7) credit hours of training in
the core content areas within the first year of service. The seven credit
hours shall include training in all of the core content areas. A trustee or
system administrator must earn no less than half a credit hour in each
content area. No more than two credit hours earned in any one core
content area shall be applied toward meeting the 7-hour minimum re-
quirement contained in this subsection. The core content areas are:

(1) fiduciary matters;

(2) governance

(3) ethics;

(4) investments;

(5) actuarial matters;

(6) Dbenefits administration; and
(7) risk management.

(b) Subsequent years of service. A trustee and a system ad-
ministrator shall complete at least four (4) credit hours of continuing
education in either the core content areas in subsection (a) or non-core
content areas, or any combination thereof, within each two-year period
after the first year of service as a new trustee or new system adminis-
trator.

(1) The non-core content areas include:
(A) compliance;
(B) legal and regulatory matters;
(C) pension accounting;
(D) custodial issues;
(E) plan administration;
(F) Texas Open Meetings Act; and
(G) Texas Public Information Act.
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(2) The Board may allow continuing education credit for
courses not specifically covered under the non-core content areas on a
case-by-case basis.

(¢) MET completed up to six months before the trustee's date
of assuming position on the governing body or system administrator's
hiring date may be counted for the first-year-of-service requirement in

subsection (a).

(d) [€e)] If a trustee's term will expire before the end of the
trustee's two-year continuing education cycle, such trustee will be ex-
empt from the continuing education requirement in subsection (b) of
this section for that two-year period; provided, however, that the trustee
shall be subject to the continuing education requirements of subsection
(b) of this section and as prescribed by §607.113(b) of this chapter upon
the trustee's re-election or reappointment.

(e) [€d] A trustee serving concurrently on multiple PRS
boards and a system administrator employed concurrently by multiple
PRS:s shall only be required to complete the MET requirements in this
section for service with one PRS.

() [€e)] Credit hours for attending MET activities shall be
based on net actual instruction time. Credit hours for viewing or listen-
ing to audio, video, or digital media shall be based on the running time
of the recordings, and credit hours for attending in-person educational
programs shall be based on actual instruction time.

(g) [€D] The Board hereby adopts by reference the Curriculum
Guide for Minimum Educational Training to provide further direction
on core and non-core content areas as contained in subsections (a) and
(b)(1) of this section. Trustees and system administrators are encour-
aged to review the Curriculum Guide for content area guidance.

(h) [€2)] The Board shall make the Curriculum Guide for Min-
imum Educational Training available to the PRSs. A PRS can obtain
the most current version of the Curriculum Guide for Minimum Edu-
cational Training from the offices of the State Pension Review Board
and from its web site at http://www.prb.state.tx.us.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.

TRD-201601104

Anumeha

Executive Director

State Pension Review Board

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 463-1736
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SUBCHAPTER C. MINIMUM EDUCATIONAL
TRAINING PROGRAM SPONSORS

40 TAC §607.120

STATUTORY AUTHORITY

The proposed amendments are authorized by Government
Code §801.201(a), which grants specific authority to the Board
to adopt rules for the conduct of its business and §801.211(e),
which allows the Board to adopt rules to administer and provide
educational training programs under §801.211.

CROSS REFERENCE

The proposed amendments affect Government Code, Chapter
801.

$607.120.  Program Standards for All Sponsors.

(a) MET activities offered by sponsors must comply with the
following standards.

(1) AnMET activity shall constitute an organized program
of learning dealing with matters related to public pensions, including
the MET's core or non-core content areas in §607.110 of this chap-
ter (relating to Minimum Educational Training Requirements). Spon-
sors are encouraged to review the Curriculum Guide as referenced in
§607.110 of this chapter for content area guidance.

(2) An MET activity shall be conducted in a suitable fa-
cility by an individual or group qualified by professional or academic
experience.

(3) An MET activity shall be educational in nature and
shall not include the promotion of particular products or services.

(4) An MET activity shall be conducted in person, online
via the internet, or by teleconference.

(5) An MET activity shall meet all of the other require-
ments contained in this chapter.

(b) An MET activity sponsor shall determine, and inform par-
ticipants, in advance of the course, of the course's learning or content
objectives, any necessary prerequisites, the credit hours the course pro-
vides for each core and non-core content area, and the total credit hours
the course provides.

(c) An MET activity sponsor is responsible for ensuring the
participants register their attendance during the MET activity. Spon-
sors are responsible for assigning the appropriate number of credit
hours for participants, including reduced hours for those participants
who arrive late or leave early.

(d) An MET activity sponsor conducting online or other elec-
tronically-delivered courses including via pre-recorded audio or video
shall, at a minimum, provide a completion code to the participant upon
successful completion of the course. The participant shall provide the
completion code to the sponsor to demonstrate attendance and comple-
tion. Without receiving such code, the sponsor shall not issue a certifi-
cate of completion to the participant.

(e) [€d)] Staff meetings and other settings cannot be claimed
for fulfilling the MET requirements if they do not meet the provisions
of this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.

TRD-201601105

Anumeha

Executive Director

State Pension Review Board

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 463-1736

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE WITH THE
MINIMUM TRAINING REQUIREMENTS
40 TAC §607.140
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STATUTORY AUTHORITY

The proposed amendments are authorized by Government
Code §801.201(a), which grants specific authority to the Board
to adopt rules for the conduct of its business; and §801.211(e),
which allows the Board to adopt rules to administer and provide
educational training programs under §801.211.

CROSS REFERENCE

The proposed amendments affect Government Code, Chapter
801.

$§607.140.  PRS Reporting.

(a) By March [February] 1 and October [September] 1 of each
year, a PRS shall accurately report to the Board on behalf of its trustees
and system administrator the MET credit hours completed, as required
by subchapter B. A PRS shall submit the reports on a form provided
by the Board.

(b) In the March [February] 1 report, a PRS shall submit the
MET credit hours completed between September 1 of the previous year
and January 31 of the current year and any previously unreported train-
ing hours. In the October [September] 1 report, a PRS shall submit the
training hours completed between February 1 and August 31 of the cur-
rent year and any previously unreported training hours. [The first report
under this subsection shall be due on February 1, 2016 and shall include
any training completed, as required by Subehapter B:] A PRS shall be
responsible for providing the following information to the Board on an
ongoing basis. A PRS shall notify the Board of any changes in such
information within 30 days after the date of the changes. A PRS shall
submit this information on a form provided by the Board.

(1) For each trustee: the name, occupation, date of assum-
ing or re-assuming the trustee's position on the governing body, the
term length, and the expected last date of service.

(2) For a system administrator: the name, business contact
information, hiring date, and the last date of employment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2016.

TRD-201601106

Anumeha

Executive Director

State Pension Review Board

Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 463-1736
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PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 702. GENERAL ADMINISTRATION

The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Family and Protective
Services (DFPS or "Department"), amendment to §702.5,
and new §§702.501, 702.503, 702.505, 702.507, 702.509,
702.511, 702.513 and 702.515, in Chapter 702, concerning
General Administration. The purpose of the amendment and
new rules is to establish five advisory committees to advise the
Department and to establish general provisions applicable to all
advisory committees. Current DFPS rules regarding advisory

committees were originally adopted in 1988, revised in 1994,
and do not contain complete or correct information regarding
the Department's active advisory committees. The rules in
Chapter 730, Legal Services, Subchapter E, relating to Advisory
Committees and Other Committees are being repealed. The
proposed repeals will be published in this same issue of the
Texas Register.

In August of 2014, the Texas Sunset Advisory Commission
issued its Staff Report for DFPS, which included recommen-
dations that DFPS' advisory committees be removed from
statute and that DFPS subsequently establish any advisory
committee(s) the agency wanted to create or maintain in rule.
The Sunset Report also made some specific recommendations
regarding certain provisions that rules establishing advisory
committees should contain.

Texas Senate Bill 206, 84th Legislature (2015), the DFPS Sunset
bill, included a provision requiring the Executive Commissioner
of HHSC to adopt rules, in compliance with Chapter 2110, Gov-
ernment Code, regarding the purpose, structure, and use of ad-
visory committees by DFPS. The rules may include provisions
governing: (1) an advisory committee's size and quorum require-
ments; (2) qualifications for membership of an advisory commit-
tee, including: (A) requirements relating to experience and geo-
graphic representation; and (B) requirements for the department
to include as members of advisory committees youth who have
aged out of foster care and parents who have successfully com-
pleted family service plans and whose children were returned to
the parents, as applicable; (3) appointment procedures for an
advisory committee; (4) terms for advisory committee members;
and (5) compliance with Chapter 551, Government Code (Open
Meetings).

In addition, Senate Bill 200, Sunset legislation for HHSC in the
84th Legislature (and other related bills) removed most Health
and Human Services (HHS) advisory committees from statute,
and provided the Executive Commissioner of HHSC the latitude
to re-establish or modify needed advisory committees through
rule. Senate Bill 200 stated that advisory committees shall con-
sider issues and solicit public input across major areas of the
HHS system, including relating to the following issue areas: (1)
Medicaid and other social services programs; (2) managed care
under Medicaid and the child health plan program; (3) health
care quality initiatives; (4) aging; (5) persons with disabilities, in-
cluding persons with autism; (6) rehabilitation, including for per-
sons with brain injuries; (7) children; (8) public health; (9) be-
havioral health; (10) regulatory matters; (11) protective services;
and (12) prevention efforts.

As noted, the legislation requires any advisory committees
adopted in rule to comply with Chapter 2110, Texas Government
Code. This statute, in effect since 1997, requires a state agency
that creates an advisory committee to establish that committee
in agency rule. The rule must state the purpose and tasks of the
committee, and describe the manner in which the committee
will report to the agency.

The Government Code further provides that:

(1) An agency advisory committee must be composed of a rea-
sonable number of members, not to exceed 24.

(2) An advisory committee that advises a state agency regard-
ing an industry or occupation regulated or directly affected by the
agency must provide a balanced representation between the in-
dustry or occupation and consumers of services provided by the
agency, industry or occupation.
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(3) An advisory committee shall select from among its members
a presiding officer, and the presiding officer shall preside over the
advisory committee and report to the state agency it is advising.

(4) A state agency that wants to reimburse the expenses of advi-
sory committee members may only do so by requesting authority
through the appropriations or budget execution process.

(5) The agency must annually evaluate the committee's work, the
committee's usefulness, and the costs related to the committee's
existence, including the cost of agency staff time spentin support
of the committee's activities.

(6) The state agency shall report to the Legislative Budget Board
the information developed in the evaluation described above.
The agency shall file the report biennially in connection with the
agency's request for appropriations.

(7) The agency may designate in rule the date on which the com-
mittee will automatically be abolished. If the agency does not
establish an abolition date in rule, the committee will automat-
ically be abolished on the fourth anniversary of the date of its
creation (unless a specific duration for the advisory committee is
prescribed in statute).

(8) These provisions apply to an advisory committee unless an-
other law specifically states that this law does not apply, or a
federal law or regulation imposes a condition or requirement that
irreconcilably conflicts with this law.

In 2015, HHSC established a cross-agency work group to eval-
uate all existing HHS advisory committees and determine their
continued ability to effectively inform agency leadership regard-
ing key issue areas in the HHS system. Staff representing each
of the HHS agencies conducted an assessment of existing com-
mittees, gathered stakeholder input, and made preliminary rec-
ommendations to the Executive Commissioner. On October 30,
2015, as required by law, HHSC published in the Texas Register
(40 TexReg 7726) the list of advisory committees that should be
established in rule, which advisory committees should be com-
bined, and which had become inactive or should otherwise be
eliminated. Of the published list, 11 committees are (or formerly
were) operated primarily by DFPS and are the subject of this pro-
posed rulemaking.

Committees to be established in rule: (1) The Committee on Ad-
vancing Residential Practices; (2) The Public Private Partner-
ship; (3) The Advisory Committee on Promoting Adoption of Mi-
nority Children; (4) The Parent Collaboration Group; and (5) The
Youth Leadership Council.

Inactive committees to be abolished in rule: (1) State Advi-
sory Committee on Child Care Administrators and Facilities;
(2) Strategic Directions Advisory Committee; (3) Advisory
Committee for the Office of Protective Services for Families
and Children; (4) Advisory Committee for the Office of Adult
Protective Services; (5) Research Review Committee; and (6)
Regional Advisory Councils.

A summary of the changes are:

Amendment to §702.5 will add new terms and definitions for the
following: (1) Advisory committee--Any group, such as a commit-
tee, commission, task force, workgroup, or other entity with mul-
tiple members that has as its primary function advising the De-
partment of Family and Protective Services; (2) Commissioner--
The Commissioner of DFPS; (3) DFPS--The Texas Department
of Family and Protective Services; (4) Executive Commissioner-
-The Executive Commissioner of the Texas Health and Human

Services Commission or his or her designee; (5) Quorum--A ma-
jority of an advisory committee's active membership; (6) Single
Source Continuum Contractor -- Entity with which DFPS con-
tracts for the full continuum of care in a Foster Care Redesign
catchment area. Technical amendments were made to the fol-
lowing definitions: (1) APS--Adult Protective Services; (2) CCL-
-Child-Care Licensing; (3) CPS--Child Protective Services; and
(4) PEI--Prevention and Early Intervention. The following defini-
tions are being repealed; (1) Board of the Texas Department of
Protective and Regulatory Services; and (2) Executive director.

New §702.501(a) cites the statutory authority for the Executive
Commissioner to establish advisory committees in rule; subsec-
tion (b) applies Texas Government Code Chapter 2110 to advi-
sory committees established in these rules; subsection (c) ap-
plies the Texas Government Code "Open Meetings Act" to a
committee unless otherwise noted.

New §702.503 provides that unless otherwise noted, an advisory
committee selects a presiding officer from among its members
which is a requirement of Texas Government Code 2110.

New §702.505 outlines conflict of interest provisions for mem-
bers of advisory committees.

New §702.507 establishes the Committee for the Advance-
ment of Residential Practices, its purpose, tasks, reporting
requirements, membership, meeting schedule, decision-making
process, and date of abolishment.

New §702.509 establishes the Public Private Partnership, its
purpose, tasks, reporting requirements, membership, meeting
schedule, decision-making process, and date of abolishment.

New §702.511 establishes the Advisory Committee on Promot-
ing Adoption of Minority Children, its purpose, tasks, reporting
requirements, membership, meeting schedule, decision-making
process, and date of abolishment.

New §702.513 establishes the Parent Collaboration Group, its
purpose, tasks, reporting requirements, membership, meeting
schedule, decision-making process, and date of abolishment.
Exempts the Group from the "Open Meetings Act."

New §702.515 establishes the Youth Leadership Council, its
purpose, tasks, reporting requirements, membership, meeting
schedule, decision-making process, and date of abolishment.
Exempts the Council from the "Open Meetings Act."

Tracy Henderson, Chief Financial Officer of DFPS, has deter-
mined that for the first five-year period the proposed amendment
and new sections will be in effect there will be no fiscal implica-
tions for state or local government as a result of enforcing or
administering the section.

Ms. Henderson also has determined that for each year of the
first five years the section is in effect, the public benefit antici-
pated as a result of enforcing the amendment and new sections
will be that stakeholders and interested parties will know what
advisory committees the Department has established, what their
purpose is, and how they will advise the Department. There will
be no effect on small or micro-businesses because the proposed
changes do not impose new requirements on any business and
does not require the purchase of any new equipment or any in-
creased staff time in order to comply. There is no anticipated
economic cost to persons who are required to comply with the
proposed amendment and new sections.

Ms. Henderson has determined that the proposed amendments
do not restrict or limit an owner's right to his or her property that
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would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under §2007.043, Govern-
ment Code.

Questions about the content of the proposal may be di-
rected to Denise Brady at (512) 438-3466 in DFPS's Le-
gal Division.  Electronic comments may be submitted to
Denise.Brady@dfps.state.tx.us. ~ Written comments on the
proposal may be submitted to Texas Register Liaison, Legal
Services-544, Department of Family and Protective Services
E-611, P.O. Box 149030, Austin, Texas 78714-9030, within 30
days of publication in the Texas Register.

SUBCHAPTER A. INTRODUCTION
40 TAC §702.5

The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which pro-
vide that the Health and Human Services Executive Commis-
sioner shall adopt rules for the operation and provision of ser-
vices by the Health and Human Services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Services
Council shall study and make recommendations to the Executive
Commissioner and the Commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by the department.

The amendment implements HRC §40.030, which allows the
Commissioner and Executive Commissioner to appoint advisory
committees for DFPS and requires the Executive Commis-
sioner to adopt rules regarding the advisory committees, and
Government Code §531.012, which directs the Executive
Commissioner to adopt rules to establish and govern advisory
committees across all major areas of the HHS system.

$702.5. How are the terms in this chapter defined?
The words and terms in this chapter have the following meanings, un-
less the context clearly indicates otherwise:

(1) Advisory committee--Any group, such as a committee,
commission, task force, workgroup, or other entity with multiple mem-
bers that has as its primary function advising the Department of Family
and Protective Services (DFPS).

(2) [H] APS--Adult Protective Services, a division of
(DFPS) [the Texas Department of Protective and Regulatory Servieces
PRS)] responsible for providing protective services for elderly and
disabled persons.

12) Beard—-The board of the Texas Department of Protee-

(3) CCL--Child-Care Licensing, a division of DFPS [PRS]
responsible for the regulation of child-care facilities, as provided in
Chapter 42 of the Human Resources Code.

(4) Commissioner--The Commissioner of DFPS.

(5) [#4)] CPS--Child Protective Services, a division of
DFPS [PRS] responsible for providing protective services to children
and for providing family support and family preservation services.

(6) [€5)] DFPS or the Department--The Texas Department
of Family and Protective [and Regulatory] Services.

(7) Executive Commissioner--The Executive Commis-
sioner of the Texas Health and Human Services Commission or his or
her designee.

(8) [(P] PEI--Prevention and Early Intervention, a divi-
sion of (DFPS) [PRS] responsible for implementing and managing pro-
grams intended to provide early intervention or prevent at-risk behav-
iors that lead to child abuse, delinquency, running away, truancy, and
dropping out of school.

8) PRS--Texas Department of Protective and Regulatory
Services.]

(9) Quorum--A majority of an advisory committee's active
membership.

(10) Single Source Continuum Contractor--Entity with
which DFPS contracts for the full continuum of care in a Foster Care
Redesign catchment area.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 1, 2016.

TRD-201601031

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 438-3466
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SUBCHAPTER F. ADVISORY COMMITTEES

40 TAC §§702.501, 702.503, 702.505, 702.507, 702.509,
702.511, 702.513, 702.515

The new sections are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the Department.

The new sections implement HRC §40.030, which allows the
Commissioner and Executive Commissioner to appoint advisory
committees for DFPS and requires the Executive Commis-
sioner to adopt rules regarding the advisory committees and
Texas Government Code §531.012, which directs the Executive
Commissioner to adopt rules to establish and govern advisory
committees across all major areas of the HHS system.

§702.501. Authority and General Provisions.

(a) Authority to establish advisory committees. The Executive
Commissioner has the authority to appoint advisory committees and
to adopt rules regarding the purpose, structure, and use of advisory
committees under Texas Human Resources Code §40.030.

(b) Applicability of Texas Government Code, Chapter 2110.
An advisory committee established under this subchapter is subject to
Texas Government Code Chapter 2110.

(c) Applicability of Texas Government Code Chapter 551.
Unless otherwise expressly provided, an advisory committee estab-
lished under this subchapter is subject to the Open Meetings Act,
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Texas Government Code Chapter 551, as if it were a governmental
body.

§702.503.  Presiding Officer Requirements.

Unless otherwise expressly provided, an advisory committee selects a
presiding officer from among its members.

§702.505.  Conflicts of Interest.

A committee member who has, or potentially has, any direct financial
interest in the outcome of a proposed recommendation that is to be

(g) Meetings. CARP will meet at least quarterly.

(h) Decision-making. The committee will make decisions by
consensus.

(i) Bylaws. CARP will adopt bylaws to govern committee
practices, including selection of the presiding officer, attendance re-
quirements, workgroups and subcommittees, and conflicts of interest.

(j) Abolition. CARP is abolished, and this section expires, Au-
gust 31, 2026.

voted on by the committee must:

(1) disclose the interest prior to the vote on the proposed
recommendation;

(2) recuse himself from any leadership role (presiding of-
ficer, chair, or co-chair) on the committee during the vote; and

(3) refrain from voting on the recommendation.

§702.507.

(a) Establishment. The Committee on Advancing Residential
Practices (CARP) is established.

(b) Purpose. The purpose of CARP is to advise DFPS re-

Committee on Advancing Residential Practices.

§702.509. Public Private Partnership.

(a) Establishment. The Public Private Partnership (PPP) is es-
tablished.

(b) Purpose. The purpose of the PPP is to explore, study, and
recommend innovative and creative practices that affect the Texas Fos-
ter Care system. The PPP provides recommendations to the Depart-
ment regarding Foster Care Redesign and its implementation.

(c) Tasks. The PPP performs the following tasks:

(1) makes recommendations to the Department through
regularly scheduled meetings and Department staff assigned to the

garding the impact of Department policy on contracted foster care

committee; and

providers.
(c) Tasks. CARP performs the following tasks:

(1) makes recommendations to the Department through
regularly scheduled meetings and Department staff assigned to the
committee; and

(2) performs other tasks consistent with CARP's purpose
that are requested by the Commissioner.

(d) Reporting requirements and Department action.

(1) CARP reports the committee's recommendations to the

(2) performs other tasks consistent with the committee's
purpose that are requested by the Commissioner.

(d) Reporting requirements and Department action.

(1) The PPP reports recommendations to the Department
at least annually.

(2) PPP recommendations may inform Department policy
or practice.

(3) PPP recommendations are advisory and do not obligate
the Department to take action.

Department at least annually.

(2) CARP's recommendations may inform Department
policy or practice.

(3) CARP's recommendations are advisory and do not ob-
ligate the Department to take action.

(e) Membership.

(1) CARP consists of no more than 24 members.

(2) Members are appointed by the Commissioner.

(3) Membership requirements.

(A) Members must have demonstrated a commitment
to the children, youth, and families of Texas and have knowledge of

(e) Membership.

(1) The PPP consists of no more than 24 members.

(A) Members are appointed by the Commissioner.

(B) Membership requirements.

(i) Members must have demonstrated a commitment
to the children, youth, and families of Texas and have knowledge and
experience with the Texas foster care system.

(ii) Members must be willing to devote the time nec-
essary to attend and participate in meetings.

(iii) In choosing PPP members, the Commissioner
considers how the diverse ethnic, gender, and geographic communities

and experience with the Texas foster care system.

(B) Members must be current employees of contracted
foster care providers or members of trade associations.

(C) Members must attend and participate in meetings.

(D) In choosing CARP members, the Commissioner
considers how the diverse service provider types, service provider
sizes, and geographic communities in Texas are represented on the
committee.

(4) Except as may be necessary to stagger terms, a member
serves for a two-year term and may be appointed for additional terms
at the Commissioner's discretion.

(f) Presiding officer. The presiding officer serves a two-year

in Texas are represented on the committee, including diverse sizes and
types of providers.

(C) Membership includes:

(i) providers and provider associations in good
standing with the Department;

(ii) youth who were formerly in foster care;

(iii) members of the judiciary;

(iv) _ child welfare advocacy groups;

(v) _parents; and

(vi) other child welfare stakeholders, as determined
by the Commissioner.

term.
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(D) Except as may be necessary to stagger terms, a
committee member serves for a two-year term and may be appointed

(2) Except as may be necessary to stagger terms, a com-
mittee member serves for a two-year term and may be appointed for

for additional terms at the discretion of the Commissioner.

(E) Members who represent a particular group are auto-
matically removed from the committee when they are no longer mem-
bers of the group in subsection (e)(1)(C) of this section whom they
were appointed to represent, and may be replaced by another member
of that same group by Commissioner appointment.

(F) Members who fail to attend three consecutive meet-
ings without an excused absence by the presiding officer as reflected in
the minutes are removed from the committee without further action,
and the Commissioner appoints a replacement.

(f) Presiding officers. The presiding officer may not currently
be an employee of or be actively seeking a contract as a Single Source
Continuum Contractor (SSCC).

(g) Meetings. The PPP meets at least quarterly or as called by

additional terms at the discretion of the Commissioner.

(f) Meetings. The Committee will meet at least quarterly.

(g) Decision-making. The committee will make decisions by
consensus.

(h) Bylaws. The ACPAMC will adopt bylaws to govern com-
mittee practices including selection of the presiding officer, voting pro-
cedures, attendance requirements, reimbursement procedures, work-
groups and subcommittees, and conflicts of interest.

(i) Presiding officer. The presiding officer serves for a two-
year term.

(1) Abolition. The ACPAMC is abolished, and this section ex-
pires, August 31, 2026.

§702.513.  Parent Collaboration Group

the presiding officer.

(h) Decision-making. The committee makes recommenda-
tions by consensus, with dissenting opinions noted.

(1) Bylaws. The committee will adopt bylaws to further govern
committee practices, such as attendance requirements, meeting notices,
workgroups and subcommittees, and conflicts of interest.

(j) Abolition. The PPP is abolished, and this section expires,
August 31, 2026.

§702.511.
Children.

Advisory Committee on Promoting Adoption of Minority

(a) Establishment. The Advisory Committee on Promoting
Adoption of Minority Children (ACPAMC) is established.

(b) Purpose. The ACPAMC works locally and at the state level
to raise awareness of the needs of minority children in all stages of
service.

(c) Tasks. The ACPAMC performs the following tasks:

(1) makes recommendation to the Department through reg-
ularly scheduled meetings and Department staff assigned to the com-
mittee; and

(2) performs other tasks consistent with the committee's
purpose that are requested by the Commissioner.

(d) Reporting requirements and department action.

(1) The ACPAMC reports to the Department at least annu-
ally the committee's recommendations for Department programs and
projects that will promote the adoption of and provision of services to

minority children.

(2) The committee's recommendations may inform Depart-
ment policy or practice.

(e) Membership.
(1) The ACPAMC consists of no more than 24 members.

(A) Members are appointed by the Commissioner.

(B) Membership requirements:

(i) Members must have knowledge of and experi-
ence in community education, cultural relations, family support, coun-
seling, and parenting skills and education.

(i1) At least six members must be ordained members

of the clergy.

(a) Establishment. The Parent Collaboration Group (PCG) is
established.

(b) Purpose. The purpose of the PCG is to provide a forum for
individuals who have had involvement with the child welfare system
as parents to discuss their experiences and make recommendations to
the Department for improving the system.

(c) Tasks. The PCG performs the following tasks:

(1) Makes recommendations to the Department through
regularly scheduled meetings and Department staff assigned to the
committee; and

(2) Performs other tasks consistent with its purpose and by-

laws.

(d) Reporting requirements and Department action.

(1) The Department will gather information on the PCG
activities to compile an annual report.

(2) The annual report may guide Department policy or
practice.

(e) Membership.

(1) The PCG consists of no more than 22 members.

(2) Members are appointed by the Regional Directors.

(3) Membership requirements:

(A) All members must have previously been involved
in the child welfare system as parents.

(B) In general, the member's Child Protective Services
case must have been closed for one year; the Regional Director may
make exceptions to this rule if the parent is otherwise qualified.

(C) Two members per Department region will serve on
the PCG if possible.

(4) Except as may be necessary to stagger terms, a PCG
member serves for a two-year term and may be appointed for additional
terms, not to exceed three terms.

(f) Meetings. The PCG will meet a minimum of three times
per year.

(g) Decision-making. The committee will make decisions by
consensus.

(h) Abolition. The PCG is abolished, and this section expires,
August 31, 2026.
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(1) The PCQG is not a "governmental body" for purposes of the
Open Meetings Act, Texas Government Code Chapter 551.

§702.515.

(a) Establishment. The Youth Leadership Council is estab-
lished.

(b) Purpose. The Youth Leadership Council provides a forum
for youth who are currently or were formerly in foster care to discuss
their experiences with the Texas foster care system and make recom-
mendations to the Department for improving the system.

Youth Leadership Council.

(c) Tasks. The Youth Leadership Council performs the follow-
ing tasks:

(1) Makes recommendations to the Department through
scheduled meetings based on the availability of the current or former

foster youth; and

(2) Performs other tasks consistent with its purpose.

(d) Reporting requirements and Department action.

(1) The Department will gather information on the Youth
Leadership Council's activities to compile an annual report.

(2) The annual report may guide Department policy and
practice.

(e) Membership.

(1) The Youth Leadership Council consists of no more than
24 members.

(2) Members for the Youth Leadership Council are recom-
mended by regional youth leadership councils, Regional Youth Spe-
cialists, Preparation for Adult Living staff, or other individuals familiar
with the current or former foster youth.

(3) Membership requirements:

(A) Two members will be appointed per region if pos-

sible.

(B) Members must be youth who are currently or were
formerly in foster care and who are under the age of 21 when appointed.

(f)  Meetings. The Youth Leadership Council will meet a min-
imum of two times per year.

(g) Decision-making. The Youth Leadership Council will
make decisions by consensus.

(h) Abolition. The Youth Leadership Council is abolished, and
this section expires, on August 31, 2026.

(i) The Youth Leadership Council is not a "governmental
body" for purposes of the Open Meetings Act, Texas Government

Code Chapter 551.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 1, 2016.

TRD-201601032

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 438-3466

¢ ¢ ¢

CHAPTER 730. LEGAL SERVICES
SUBCHAPTER E. ADVISORY COMMITTEES
AND OTHER COMMITTEES

40 TAC §§730.401 - 730.403, 730.405, 730.406

The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Family and Protective
Services (DFPS or "Department"), repeal of §§730.401,
730.402, 730.403, 730.405, and 730.406, in Chapter 730,
concerning Legal Services. The purpose of the repeals is to
update current DFPS rules regarding advisory committees. The
rules were originally adopted in 1988, revised in 1994, and
do not contain complete or correct information regarding the
Department's active advisory committees.

In August of 2014, the Texas Sunset Advisory Commission
issued its Staff Report for DFPS, which included recommen-
dations that DFPS' advisory committees be removed from
statute and that DFPS subsequently establish any advisory
committee(s) the agency wanted to create or maintain in rule.
The Sunset Report also made some specific recommendations
regarding certain provisions that rules establishing advisory
committees should contain.

Texas Senate Bill (SB) 206, 84th Legislature (2015), the DFPS
Sunset bill, included a provision requiring the Executive Com-
missioner of HHSC to adopt rules, in compliance with Chapter
2110, Government Code, regarding the purpose, structure, and
use of advisory committees by DFPS. The provision in SB 206
stated that the rules may include provisions governing: (1) an
advisory committee's size and quorum requirements; (2) qual-
ifications for membership of an advisory committee, including:
(A) requirements relating to experience and geographic repre-
sentation; and (B) requirements for the department to include as
members of advisory committees youth who have aged out of
foster care and parents who have successfully completed family
service plans and whose children were returned to the parents,
as applicable; (3) appointment procedures for an advisory com-
mittee; (4) terms for advisory committee members; and (5) com-
pliance with Chapter 551, Government Code (Open Meetings).

In addition, Senate Bill 200, Sunset legislation for HHSC in the
84th Legislature (and other related bills) removed most Health
and Human Services (HHS) advisory committees from statute,
and provided the Executive Commissioner of HHSC the latitude
to re-establish or modify needed advisory committees through
rule. Senate Bill 200 stated that advisory committees shall con-
sider issues and solicit public input across major areas of the
HHS system including relating to the following issue areas: (1)
Medicaid and other social services programs; (2) managed care
under Medicaid and the child health plan program; (3) health
care quality initiatives; (4) aging; (5) persons with disabilities, in-
cluding persons with autism; (6) rehabilitation, including for per-
sons with brain injuries; (7) children; (8) public health; (9) be-
havioral health; (10) regulatory matters; (11) protective services;
and (12) prevention efforts.

As noted, the legislation requires any advisory committees
adopted in rule to comply with Chapter 2110, Texas Government
Code. This statute, in effect since 1997, requires a state agency
that creates an advisory committee to establish that committee
in agency rule. The rule must state the purpose and tasks of the
committee, and describe the manner in which the committee
will report to the agency.

The Government Code further provides that:
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(1) An agency advisory committee must be composed of a rea-
sonable number of members, not to exceed 24.

(2) An advisory committee that advises a state agency regard-
ing an industry or occupation regulated or directly affected by the
agency must provide a balanced representation between the in-
dustry or occupation and consumers of services provided by the
agency, industry or occupation.

(3) An advisory committee shall select from among its members
a presiding officer, and the presiding officer shall preside over the
advisory committee and report to the state agency it is advising.

(4) A state agency that wants to reimburse the expenses of advi-
sory committee members may only do so by requesting authority
through the appropriations or budget execution process.

(5) The agency must annually evaluate the committee's work, the
committee's usefulness, and the costs related to the committee's
existence, including the cost of agency staff time spent in support
of the committee's activities.

(6) The state agency shall report to the Legislative Budget Board
the information developed in the evaluation described above.
The agency shall file the report biennially in connection with the
agency's request for appropriations.

(7) The agency may designate in rule the date on which the com-
mittee will automatically be abolished. If the agency does not
establish an abolition date in rule, the committee will automat-
ically be abolished on the fourth anniversary of the date of its
creation (unless a specific duration for the advisory committee is
prescribed in statute).

(8) These provisions apply to an advisory committee unless an-
other law specifically states that this law does not apply, or a
federal law or regulation imposes a condition or requirement that
irreconcilably conflicts with this law.

In 2015, HHSC established a cross-agency work group to eval-
uate all existing HHS advisory committees and determine their
continued ability to effectively inform agency leadership regard-
ing key issue areas in the HHS system. Staff representing each
of the HHS agencies conducted an assessment of existing com-
mittees, gathered stakeholder input, and made preliminary rec-
ommendations to the Executive Commissioner. On October 30,
2015, as required by law, HHSC published in the Texas Register
(40 TexReg 7726) the list of advisory committees that should be
established in rule, which advisory committees should be com-
bined, and which had become inactive or should otherwise be
eliminated. Of the published list, 11 committees are (or formerly
were) operated primarily by DFPS and are the subject of this pro-
posed rulemaking:

Committees to be established in rule: (1) The Committee on Ad-
vancing Residential Practices; (2) The Public Private Partner-
ship; (3) The Advisory Committee on Promoting Adoption of Mi-
nority Children; (4) The Parent Collaboration Group; and (5) The
Youth Leadership Council.

Inactive committees to be abolished in rule: (1) State Advi-
sory Committee on Child Care Administrators and Facilities;
(2) Strategic Directions Advisory Committee; (3) Advisory
Committee for the Office of Protective Services for Families
and Children; (4) Advisory Committee for the Office of Adult
Protective Services; (5) Research Review Committee; and (6)
Regional Advisory Councils.

A summary of the changes to Chapter 730 are that §§730.401,
730.402, 730.403, 730.405, and 730.406 are being repealed be-

cause they are outdated. New rules are proposed in Chapter
702, General Administration, Subchapter F, of this title (relating
to Advisory Committees). The new proposed subchapter will es-
tablish the Department's current and active advisory committees
in rule in accordance with recently enacted Sunset legislation,
will be published in this same issue of the Texas Register.

Tracy Henderson, Chief Financial Officer of DFPS, has deter-
mined that for the first five-year period the proposed repeals will
be in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the repeals.

Ms. Henderson also has determined that for each year of the first
five years the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be that inactive advisory
committees will not appear to still be in place, which will prevent
confusion to DFPS stakeholders and the public. New advisory
committee rules are being proposed in Chapter 702, General Ad-
ministration, Subchapter F of this title (relating to Advisory Com-
mittees). There will be no effect on small or micro-businesses
because the proposed changes do not impose new requirements
on any business and do not require the purchase of any new
equipment or any increased staff time in order to comply. There
is no anticipated economic cost to persons who are required to
comply with the proposed amendment and new sections.

Ms. Henderson has determined that the proposed repeals do
not restrict or limit an owner's right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under §2007.043, Govern-
ment Code.

Questions about the content of the proposal may be di-
rected to Denise Brady at (512) 438-3466 in DFPS's Le-
gal Division.  Electronic comments may be submitted to
Denise.Brady@dfps.state.tx.us. ~ Written comments on the
proposal may be submitted to Texas Register Liaison, Legal
Services-544, Department of Family and Protective Services
E-611, P.O. Box 149030, Austin, Texas 78714-9030, within 30
days of publication in the Texas Register.

The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeals implement HRC §40.030, which allows the Commis-
sioner and Executive Commissioner to appoint advisory com-
mittees for DFPS and requires the Executive Commissioner to
adopt rules regarding the advisory committees, and Government
Code §531.012, which directs the Executive Commissioner to
adopt rules to establish and govern advisory committees across
all major areas of the HHS system.

§730.401.  Definitions.

$730.402.  General Structure of Department Advisory Committees.
§730.403.  Advisory Committees.

$730.405. Research Review Committee.

§730.406. Regional Advisory Councils.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on March 1, 2016.

TRD-201601033

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 17, 2016
For further information, please call: (512) 438-3466
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