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TITLE 1. ADMINISTRATION 

PART 5. TEXAS FACILITIES 
COMMISSION 

CHAPTER 116. PROPERTY MANAGEMENT 
DIVISION 
SUBCHAPTER A. STATE OWNED PROPERTY 
1 TAC §116.3 
Introduction and Background 

The Texas Facilities Commission (the "Commission") adopts an 
amendment to Chapter 116, §116.3, without changes to the pro-
posed text as published in the December 11, 2015, issue of the 
Texas Register (40 TexReg 8849). During its rule review, pub-
lished in the October 2, 2015, issue of the Texas Register (40 
TexReg 6941), the Commission reviewed and considered Texas 
Administrative Code, Title 1, Part 5, Chapter 116 for readoption, 
revision, or repeal in accordance with Texas Government Code 
§2001.039 (West 2008). The Commission considered, among 
other things, whether the agency rulemaking authority and busi-
ness necessity associated with the adoption of the rules con-
tinued to exist. No comments were received during the pro-
posed rule review. The Commission determined that the chapter 
should be readopted with amendments. Accordingly, the Com-
mission proposed an amendment to §116.3. Notice of the pro-
posed amendment was published in the December 11, 2015, is-
sue of the Texas Register (40 TexReg 8849). 

Justification for the Rule 

Section 116.3 sets out the procedure for submitting mainte-
nance, repair, and modification service requests. Subsection (a) 
specifically sets out the procedure for submitting maintenance 
service requests. In order to reflect current agency processes 
and procedures, the Commission adopts an amendment to this 
subsection. The amendment deletes the word "facsimile." The 
Commission no longer accepts maintenance service requests 
by facsimile. The adopted amendment is necessary to reflect 
the current process and procedures of the agency. 

The Commission received no comments concerning the pro-
posed amendment. 

Statutory Authority 

The rule amendment is adopted under Texas Government Code 
§2165.0012, which authorizes the Commission to adopt rules to 
administer Chapter 2165. 

Cross Reference to Statute 

The statutory provisions affected by the amendment are those 
set forth in Chapter 2165 of the Texas Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601457 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Effective date: April 18, 2016 
Proposal publication date: December 11, 2015 
For further information, please call: (512) 475-2400 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
DIVISION 33. ADVANCED TELECOMMUNI-
CATIONS SERVICES 
1 TAC §354.1432 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §354.1432, concerning Telemedicine 
and Telehealth Benefits and Limitations, with changes to the 
proposed text as published in the January 15, 2016, issue of 
the Texas Register (41 TexReg 559). The text of the rule will be 
republished. 

BACKGROUND AND JUSTIFICATION 

The rule amendment is a result of House Bill (H.B.) 1878, 84th 
Legislature, Regular Session, 2015, which clarifies that physi-
cians shall be reimbursed for telemedicine medical services pro-
vided in a school-based setting, even if the physician is not the 
patient's primary care physician, if certain conditions are met. 
The rule amendment updates the Medicaid rule for telemedicine 
services to reflect the additional requirements outlined in the bill. 

COMMENTS 

The 30-day comment period ended on February 14, 2016. Dur-
ing the 30-day comment period, HHSC received written com-
ments from Children's Hospital Association of Texas, Children's 
Health, Texas Nurses Association, Texas Medical Association, 
and Texas Hospital Association. 
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Summaries of each comment and HHSC's responses follow: 

Comment: Three commenters noted that proposed 
§354.1432(1)(G)(iv) should refer to the definition of health pro-
fessional provided in Texas Government Code §531.0217(a)(1). 
The proposed rule text of §354.1432(1)(G)(iv) referred instead 
to Texas Government Code §531.0271(a)(1). 

Response: HHSC has corrected the citation in 
§354.1432(1)(G)(iv) from Texas Government Code 
§531.0271(a)(1) to Texas Government Code §531.0217(a)(1) 
and changed "health care professional" to "health professional." 

Comment: One commenter noted that the language of H.B. 
1878 refers to "health professional," rather than to "health care 
professional," as is reflected in the proposed amendments to 
§354.1432, and requests that HHSC modify the term as used 
in §354.1432(G)(iv) to align with both H.B. 1878 and Texas 
Government Code §531.0217(a)(1). 

Response: HHSC has corrected §354.1432(G)(iv) to include the 
term "health professional," rather than "health care professional." 

Comment: Two commenters requested that HHSC clarify how 
far in advance and at what frequency parent or legal guardian 
consent for a telemedicine medical service must be obtained. 

Response: HHSC considers medical and behavioral health ser-
vices delivered via advanced telecommunications technology 
interchangeable with the same medical or behavioral health 
services delivered in-person. HHSC expects that all consent 
to treatment requirements applicable to medical or behavioral 
health services delivered in-person are observed for medical 
and behavioral health services delivered via advanced telecom-
munications technology. HHSC lacks the statutory authority 
to offer guidance on federal and state consent to treatment 
requirements. 

Comment: Two commenters requested that HHSC clarify that 
the language "as applicable" in §354.1432(1)(E) allows parents 
to choose not to share any treatment summaries with their child's 
primary care provider. 

Response: HHSC agrees that a parent can opt out of sharing 
treatment summaries for a telemedicine visit with their child's pri-
mary care physician, and this is addressed in §354.1432(1)(E)(i). 
However, as noted in the Preamble to the proposed rules, treat-
ment notifications are also not required to be provided to a pri-
mary care physician if the child receiving treatment does not 
have a designated primary care physician, and it is this situation 
to which "as applicable" refers. HHSC will replace "as applica-
ble" with "unless the patient does not have a primary care physi-
cian or provider" in §354.1432(1)(E) to make the rule clearer. 

Comment: Two commenters suggested that HHSC replace 
"must receive" with "must be offered" in §354.1432(1)(F), in 
recognition that some parents may refuse to accept the treat-
ment summary or list of possible primary care physicians. 

Response: HHSC accepts the comment and will replace "must 
receive" with "must be offered" in §354.1432(1)(F). 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; and Texas Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas. 

§354.1432. Telemedicine and Telehealth Benefits and Limitations. 

Telemedicine medical services and telehealth services are a benefit un-
der the Texas Medicaid program as provided in this section and are 
subject to the specifications, conditions, limitations, and requirements 
established by the Texas Health and Human Services Commission or 
its designee (HHSC). 

(1) Conditions for reimbursement applicable to 
telemedicine medical services. 

(A) The telemedicine medical services must be desig-
nated for reimbursement by HHSC. Telemedicine medical services des-
ignated for reimbursement include: 

(i) consultations; 

(ii) office or other outpatient visits; 

(iii) psychiatric diagnostic interviews; 

(iv) pharmacologic management; 

(v) psychotherapy; and 

(vi) data transmission. 

(B) The services must be provided in compliance with 
22 TAC Chapter 174 (relating to Telemedicine). 

(C) The patient site must be: 

(i) an established medical site; 

(ii) a state mental health facility; or 

(iii) a state supported living center. 

(D) For a child receiving telemedicine medical services 
in a primary or secondary school-based setting, advance parent or legal 
guardian consent for a telemedicine medical service must be obtained. 

(E) The patient's primary care physician or provider 
must be notified of a telemedicine medical service, unless the patient 
does not have a primary care physician or provider. 

(i) The patient receiving the telemedicine medical 
service, or the patient's parent or legal guardian, must consent to the 
notification. 

(ii) For a telemedicine medical service provided to 
a child in a primary or secondary school-based setting, the notification 
must include a summary of the service, including: 

(I) exam findings; 

(II) prescribed or administered medications; and 

(III) patient instructions. 

(F) If a child receiving a telemedicine medical service 
in a primary or secondary school-based setting does not have a primary 
care physician or provider, the child's parent or legal guardian must be 
offered: 

(i) the information in subparagraph (E)(ii) of this 
paragraph; and 

(ii) a list of primary care physicians or providers 
from which to select the child's primary care physician or provider. 

(G) Telemedicine medical services provided in a 
school-based setting by a physician, even if the physician is not the 
patient's primary care physician or provider, are reimbursed if: 

(i) the physician is enrolled as a Medicaid provider; 
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(ii) the patient is a child who receives the service in 
a primary or secondary school-based setting; 

(iii) the parent or legal guardian of the patient pro-
vides consent before the service is provided; and 

(iv) a health professional as defined by Texas Gov-
ernment Code §531.0217(a)(1) is present with the patient during the 
treatment. 

(2) Conditions for reimbursement applicable to telehealth 
services. 

(A) The telehealth services must be designated for re-
imbursement by HHSC. Designated telehealth services will be listed 
in the Texas Medicaid Provider Procedures Manual. 

(B) The services must be provided in compliance with 
standards established by the respective licensing or certifying board of 
the professional providing the services. 

(C) The patient site must be: 

(i) an established health site; 

(ii) a state mental health facility; or 

(iii) a state supported living center. 

(D) The patient site presenter must be readily available 
for telehealth services. However, if the telehealth services relate only 
to mental health, a patient site presenter does not have to be readily 
available except when the patient may be a danger to himself or to 
others. 

(E) Before receiving a telehealth service, the patient 
must receive an in-person evaluation for the same diagnosis or con-
dition, with the exception of a mental health diagnosis or condition. 
For a mental health diagnosis or condition, the patient may receive 
a telehealth service without an in-person evaluation provided the 
purpose of the initial telehealth appointment is to screen and refer the 
patient for additional services and the referral is documented in the 
medical record. 

(F) For the continued receipt of a telehealth service, the 
patient must receive an in-person evaluation at least once during the 
previous 12 months by a person qualified to determine a need for ser-
vices. 

(G) Both the distant site provider and the patient site 
presenter must maintain the records created at each site unless the dis-
tant site provider maintains the records in an electronic health record 
format. 

(H) Written telehealth policies and procedures must 
be maintained and evaluated at least annually by both the distant site 
provider and the patient site presenter and must address: 

(i) patient privacy to assure confidentiality and in-
tegrity of patient telehealth services; 

(ii) archival and retrieval of patient service records; 
and 

(iii) quality oversight mechanisms. 

(3) Conditions for reimbursement applicable to both 
telemedicine medical services and telehealth services. 

(A) Preventive health visits under Texas Health Steps 
(THSteps), also known as Early and Periodic Screening, Diagno-
sis and Treatment program, are not reimbursed if performed using 
telemedicine medical services or telehealth services. Health care or 

treatment provided using telemedicine medical services or telehealth 
services after a THSteps preventive health visit for conditions identi-
fied during a THSteps preventive health visit may be reimbursed. 

(B) Documentation in the patient's medical record for a 
telemedicine medical service or a telehealth service must be the same 
as for a comparable in-person evaluation. 

(C) Providers of telemedicine medical services and 
telehealth services must maintain confidentiality of protected health 
information (PHI) as required by 42 CFR Part 2, 45 CFR Parts 160 
and 164, chapters 111 and 159 of the Occupations Code, and other 
applicable federal and state law. 

(D) Providers of telemedicine medical services and 
telehealth services must comply with the requirements for authorized 
disclosure of PHI relating to patients in state mental health facilities 
and residents in state supported living centers, which are included in, 
but not limited to, 42 CFR Part 2, 45 CFR Parts 160 and 164, Health 
and Safety Code §611.004, and other applicable federal and state law. 

(E) Telemedicine medical services and telehealth ser-
vices are reimbursed in accordance with Chapter 355 of this title (re-
lating to Reimbursement Rates). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601569 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: May 15, 2016 
Proposal publication date: January 15, 2016 
For further information, please call: (512) 424-6900 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 10. UNIFORM MULTIFAMILY 
RULES 
SUBCHAPTER F. COMPLIANCE 
MONITORING 
10 TAC §10.610 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 10, Uniform 
Multifamily Rules, §10.610, concerning Tenant Selection Crite-
ria, without changes to the proposal as published in the January 
1, 2016, issue of the Texas Register (41 TexReg 26). The rule is 
repealed in connection with the adoption of new §10.610, con-
cerning Written Policies and Procedures, which was proposed 
concurrently in the January 1, 2016, issue of the Texas Register 
(41 TexReg 26). 

REASONED JUSTIFICATION. The repeal of §10.610 concern-
ing Tenant Selection Criteria will allow for the concurrent adop-
tion of new §10.610 concerning Written Policies and Procedures. 
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SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

The public comment period was from January 1, 2016, through 
February 1, 2016. No comment was received during this period. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The repeal affects no other code, article, or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601566 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: April 24, 2016 
Proposal publication date: January 1, 2016 
For further information, please call: (512) 475-2330 

10 TAC §10.610 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10, Uniform Multi-
family Rules, §10.610, concerning Written Policies and Proce-
dures, with changes to the proposed text as published in the Jan-
uary 1, 2016, issue of the Texas Register (41 TexReg 26). This 
new section is being adopted concurrently with the repeal of ex-
isting §10.610, concerning Tenant Selection Criteria. Changes 
were made to the proposed text in response to public comment. 

REASONED JUSTIFICATION. The purpose the new rule is to 
provide guidance and clarification related to required policies 
and procedures, through a restructuring of the rule, to effectu-
ate compliance with federal civil rights laws. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

The public comment period was from January 1, 2016, through 
February 1, 2016. Comments were received from (1) Abby Allen, 
(2) Lori Erbst, (3) Luann Kolander, (4) Lucy Defendini, and (5) 
Patricia Hensley. 

COMMENT SUMMARY: §10.610(b)(3) relating to households 
participating in a federal, state or local government rental as-
sistance programs--Commenter (1) observes that the minimum 
income standard of 2.5 times the tenant portion of rent or, when 
the tenant portion of rent is $50 or less, a minimum income stan-
dard of $2500 annually for households that participate in a fed-
eral, state or local government rental assistance program does 
not mathematically harmonize. If the tenant's portion of rent was 
$50, $50 multiplied 2.5 times is $125 monthly and $1500 an-
nually, but the rule allows for the minimum income standard to 
be $2500 annually instead of the $1500 annually. Conversely, 
if the tenant portion of rent was $51, the minimum income stan-
dard would be $1530 annually ($51 x 2.5 x 12), which yields a 
lower minimum income standard than what is allowed for when 
the household tenant portion is less than $50. The commenter 
suggests that this approach is illogical and could lead to Fair 
Housing discrimination complaints as owners could be accused 

of discriminating against those residents with lower than $50 por-
tion by requiring them to have a higher minimum income stan-
dard. The commenter supports the $2500 annually standard as 
reasonable, but proposes that the threshold for when the $2500 
could be used be increased from $50 to $83. 

STAFF RESPONSE: Staff agrees with the Commenter's con-
cerns but not the proposed resolution. Instead, the rule has been 
updated to read "The minimum income standard for households 
participating in a voucher program is limited to the greater of a 
monthly income of 2.5 times the household's share of the total 
monthly rent amount or $2,500 annually." 

COMMENT SUMMARY: §10.610(b)(1)(D)(iii) relating to assis-
tance/service animals--Commenter (3) represents that she is 
committed to reasonably accommodating persons with disabil-
ities who require an assistance/service animal, but expresses 
concern regarding the health and safety of all residents. The 
Commenter contends that, to mitigate the potential impact of 
assistance/service animals on other residents, that all animals, 
including assistance/service animals, be approved and regis-
tered before the assistance/service animal is allowed to live at 
the property. The Commenter outlines a registration process 
and proposes that rules are needed for assistance/service 
animals related to restraints/behavior, animal supervision, and 
sanitary standards. 

STAFF RESPONSE: Staff recommends no change in response 
to the comment. Under the Fair Housing Act ("FHA"), to which 
all multifamily properties in the Department's portfolio are sub-
ject, assistance animals are defined as animals that are not 
pets. While the ADA has refined the definition and specific 
requirements for service animals, HUD Notice FHEO-2013-01 
concludes that the definition of "service animal" contained in 
ADA regulations does not limit housing providers' obligations 
to grant reasonable accommodation requests for assistance 
animals in housing under either the FHA or Section 504. In 
addition, under the FHA and Section 504, assistance animals 
are not considered pets. Neither the FHA nor Section 504 
requires a service/assistance animal to be individually trained 
or certified. To determine if an animal is a service/assistance 
animal, the owner is prohibited from asking about the nature or 
extent of a person's disability, but can make two (2) inquiries: 
1) Is this a service/assistance animal that is required because 
of a disability? and 2) What work or task has the animal been 
trained to perform? An owner is further prohibited from requiring 
documentation, such as proof that the animal has been certified, 
trained or licensed as a service/assistance animal. 

In response to the concerns regarding the behavior of a ser-
vice/assistance animal, HUD Notice FHEO-2013-01 expands on 
an owner's recourse options. Service/assistance animals must 
be permitted to accompany the individual with the disability to all 
areas of a Development where persons are normally allowed to 
go unless: 1) the specific animal in question poses a direct threat 
to the health or safety of others that cannot be reduced or elimi-
nated by another reasonable accommodation; or 2) the specific 
animal in question would cause substantial physical damage to 
the property of others that cannot be reduced or eliminated by 
another reasonable accommodation. This Notice states that un-
der Section 504 and the FHA, if a property has extended a rea-
sonable accommodation and a pet's behavior rises to the level 
that HUD's guidance has considered in the notice, the Develop-
ment, on a case by case basis should meet with the tenant to 
discuss the issue where possible, submit a notice to the tenant 
regarding the service animal's behavior, and may request modi-
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fications in behavior or assurances that behavior will not reoccur 
as a condition to retaining the accommodation for the service ani-
mal. The referenced notice also provides that a housing provider 
may require a tenant to cover the cost of housing repairs for dam-
age the animal causes to the dwelling unit or common areas, rea-
sonable wear and tear excepted, if it is the provider's practice to 
assess tenants for any damage they cause to the premises. As 
a reminder, however, no deposits may be charged for a reason-
able accommodation and no pet deposits may be charged for 
service animals. 

COMMENT SUMMARY: §10.610(b)(1)(A)(i) and (ii) regarding in-
clusion of income and rent limits and student restrictions/excep-
tions in the Tenant Selection Criteria--Commenters (2), (4), and 
(5) all expressed that to list all income limits and rent limits in the 
Tenant Selection Criteria would be too confusing. Commenters 
(2) and (5) propose that only the highest tier of income and rent 
restrictions be required. As described by Commenter (5), when 
an applicant qualifies for a lower tier and none is available, it 
confuses and frustrates that applicant. Commenter (2) asserts 
that further clarification is needed, but does not express what 
needs clarifying or what the Department could do to further clar-
ify. Commenter (4) was the only commenter who suggests that 
including student restrictions and exceptions to those restrictions 
in the Tenant Selection Criteria for combined properties would be 
confusing for the applicants and residents; but, offers no reason 
as to why it would be confusing, nor was any alternative pro-
posed. 

STAFF RESPONSE: Staff recommends no change in response 
to these comments. For a unit to be considered a program unit, 
the unit must meet three (3) conditions 1) that it is occupied with 
a household whose gross income is equal to/less than the in-
come limit for that household size; 2) that the gross rent is equal 
to/less than the rent limit for that bedroom size; and 3) that the 
unit is suitable for occupancy. While these are the three (3) main 
tenets of multifamily programs administered by the Department, 
another provision that would immediately disqualify a household 
is the student status of each member in the household. All mul-
tifamily programs administered by the Department have income 
limits and most programs have student restrictions. In some 
cases, a property could have multiple programs, each of which 
has their own income limits and/or student rules. When a prop-
erty has multiple programs, in most cases, the qualifying income 
limits and applicable student rules are different under each pro-
gram. An applicant would have no other way of understanding 
the expectation that they would need to have a gross income less 
than a specific predetermined limit; or, that, even if the house-
hold is income eligible, being a student could affect their ability 
to occupy a unit. Including income limits and student restric-
tions/exceptions in the Tenant Selection Criteria would eliminate 
applicants, who know they would not income qualify or that their 
household consists of ineligible students, from submitting appli-
cation and paying an application fee, thus mitigating the admin-
istrative burden on staff and applicants. 

COMMENT SUMMARY: §10.610(b) and (e)(4)(B) regarding 
record retention of Tenant Selection Criteria--The rule, as pro-
posed, requires that the Tenant Selection Criteria under which 
an applicant was screened must be included in the household's 
file or, in the case an applicant is denied, be maintained with 
the denied application. Commenter (2) alleges that the Tenant 
Selection Criteria is 10+ pages and that it would be overkill to 
print those 10+ pages for every applicant's application. She 
describes their current process of maintaining a signature page 
only with the application and proposes that all revised Tenant 

Selection Criteria be kept in a binder in date order for easy 
reference. 

STAFF RESPONSE: Staff recommends no change in response 
to the comment. Prior to the rule being presented today, the poli-
cies outlined in this proposed rule were required, but expected 
to be part of one larger policy referred to as the "Tenant Selec-
tion Criteria". The rule is being revised to allow for Owners to 
comply by maintaining each policy and/or procedure separately. 
Of all the policies required under the proposed rule, the only pol-
icy expected to be maintained in a tenant or denied applicant file 
is the Tenant Selection Criteria under which that household was 
considered. While the Department applauds the Commenter's 
diligence in maintaining a signature page, there is no current re-
quirement that the Tenant Selection Criteria be signed. Further, 
beyond suggesting that this is "overkill" no other reason was of-
fered for consideration. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The new section affects no other code, article, or statute. 

§10.610. Written Policies and Procedures. 

(a) The purpose of this section is to outline policies and/or pro-
cedures that are required to have written documentation. 

(1) Owners must inform applicants/tenants in writing, at 
the time of application or other action described in this section, that 
such policies/procedures are available, and that the Owner will provide 
copies upon request to applicants/tenants or their representatives. 

(2) The Owner must have all policies and related documen-
tation required by this section available in the leasing office or wherever 
applications are taken. 

(3) All policies must have an effective date. Any changes 
require a new effective date. 

(4) In general, policies cannot be applied retroactively. 
Tenants who already reside in the development or applicants on the 
wait list at the time new or revised tenant selection criteria are applied 
and who are otherwise in good standing under the lease or wait list, 
must not receive notices of termination or non-renewal based solely 
on their failure to meet the new or revised tenant selection criteria or 
be passed over on the wait list. However, criteria related to program 
eligibility may be applied retroactively when a market development 
receives a new award of tax credits, federal or state funds and a 
household is not eligible under the new program requirements, or 
when prior criteria violate federal or state law. 

(b) Tenant Selection Criteria. Owners must maintain written 
Tenant Selection Criteria. The criteria under which an applicant was 
screened must be included in the household's file. 

(1) The criteria must include: 

(A) Requirements that determine an applicant's basic 
eligibility for the property, including any preferences, restrictions, and 
any other tenancy requirements. The tenant selection criteria must 
specifically list: 

(i) The income and rent limits; 

(ii) When applicable, restrictions on student occu-
pancy and any exceptions to those restrictions; and, 

(iii) Fees and/or deposits required as part of the ap-
plication process. 
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(B) Applicant screening criteria, including what is 
screened and what scores or findings would result in ineligibility. 

(i) The screening criteria must avoid the use of 
vague terms such as "elderly," "bad credit," "negative rental history," 
"poor housekeeping," or "criminal history" unless terms are clearly 
defined within the criteria made available to applicants. 

(ii) Applicants must be provided the names of any 
third party screening companies upon request. 

(C) Occupancy Standards. If fewer than 2 persons (over 
the age of 6) per bedroom for each rental unit are required for reasons 
other than those directed by local building code or safety regulations, 
a written justification must be provided. 

(D) The following statements: 

(i) The Development will comply with state and fed-
eral fair housing and antidiscrimination laws; including, but not limited 
to, consideration of reasonable accommodations requested to complete 
the application process. Chapter 1, Subchapter B of this title provides 
more detail about reasonable accommodations. 

(ii) Screening criteria will be applied in a manner 
consistent with all applicable laws, including the Texas and Federal 
Fair Housing Acts, the Federal Fair Credit Reporting Act, program 
guidelines, and the Department's rules. 

(iii) Specific animal, breed, number, weight restric-
tions, pet rules, and pet deposits will not apply to households having a 
qualified service/assistance animal(s). 

(E) Notice to applicants and current residents about Vi-
olence Against Women Reauthorization Act of 2013 ("VAWA") pro-
tections. 

(F) Specific age requirements if the Development is op-
erating as Housing for Older Persons under the Housing for Older Per-
sons Act of 1995 as amended (HOPA), or as required by federal funds 
to have an Elderly Preference, and in accordance with a LURA. 

(2) The criteria must not: 

(A) Include preferences for admission, unless such 
preference is: 

(i) Allowed for under program rules; or, 

(ii) The property receives Federal assistance and has 
received written approval from HUD, USDA, or VA for such prefer-
ence. 

(B) Exclude an individual or family from admission 
to the Development solely because the household participates in the 
HOME Tenant Based Rental Assistance Program, the housing choice 
voucher program under Section 8, United States Housing Act of 1937 
(42 U.S.C. §1-437), or other federal, state, or local government rental 
assistance program. If an Owner adopts a minimum income standard 
for households participating in a voucher program, it is limited to the 
greater of a monthly income of 2.5 times the household's share of the 
total monthly rent amount or $2,500 annually; or, 

(C) In accordance with VAWA, deny admission on the 
basis that the applicant has been a victim of domestic violence, dating 
violence, sexual assault, or stalking. 

(c) Reasonable Accommodations Policy. Owners must main-
tain a written Reasonable Accommodations policy. The policy must be 
maintained at the Development. Owners are responsible for ensuring 
that their employees and contracted third party management companies 
are aware of and comply with the reasonable accommodation policy. 

(1) The policy must provide: 

(A) Information on how an applicant or current resident 
with a disability may request a reasonable accommodation; and, 

(B) A timeframe in which the Owner will respond to a 
request. 

(2) The policy must not: 

(A) Require a household to make a reasonable accom-
modation request in writing; 

(B) Require a household to provide specific medical or 
disability information other than the disability verification that may be 
requested to verify eligibility for reasonable accommodation or special 
needs set aside program; 

(C) Exclude a household with person(s) with disabili-
ties from admission to the Development because an accessible unit is 
not currently available; or, 

(D) Require a household to rent a unit that has already 
been made accessible. 

(d) Wait List Policy. Owners must maintain a written wait list 
policy, regardless of current unit availability. The policy must be main-
tained at the Development. 

(1) The policy must include procedures the Development 
uses in: 

(A) Opening, closing, and selecting applicants from the 
wait list; 

(B) How preferences are applied; and, 

(C) Procedures for prioritizing applicants needing ac-
cessible units in accordance with 24 CFR 8.27 and Chapter 1, Sub-
chapter B of this title. 

(2) Developments with additional rent and occupancy re-
strictions must maintain a waiting list for their lower rent restricted 
units. Unless otherwise approved at application, underwriting and cost 
certification, all unit sizes must be available at the lower rent limits. 
The wait list policy for Developments with lower rent restricted units 
must address how the waiting list for their lower rent restricted units 
will be managed. The policy must not give a preference to prospective 
applicants over existing households. However, a Development may, 
but is not required to, prioritize existing households over prospective 
applicants. 

(e) Denied Application Policies. Owners must maintain a 
written policy regarding procedures for denying applications. 

(1) The policy must address the manner by which rejec-
tions of applications will be handled, including timeframes and appeal 
procedures, if any. 

(2) Within seven (7) days after the determination is made to 
deny an application, the owner must provide any rejected or ineligible 
applicant that completed the application process a written notification 
of the grounds for rejection. The written notification must include: 

(A) The specific reason for the denial and reference the 
specific leasing criteria upon which the denial is based; and, 

(B) Contact information for any third parties that pro-
vided the information on which the rejection was based and informa-
tion on the appeals process, if one is used by the property. 

(3) The Development must keep a log of all denied appli-
cants that completed the application process to include: 
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(A) Basic household demographic and rental assistance 
information, if requested during any part of the application process; 

(B) The specific reason for which an applicant was de-
nied, the date the decision was made; and, 

(C) The date the denial notice was mailed or hand-de-
livered to the applicant. 

(4) A file of all rejected applications must be maintained 
the length of time specified in the applicable program's recordkeeping 
requirements and include: 

(A) A copy of the written notice of denial; and, 

(B) The Tenant Selection Criteria policy under which 
an applicant was screened. 

(f) Non-renewal and/or Termination Notices. Owners must 
maintain a written policy regarding procedures for providing house-
holds non-renewal and termination notices. 

(1) The owner must provide in any non-renewal or termi-
nation notice, a specific reason for the termination or non-renewal. 

(2) The notification must: 

(A) Be delivered as required under applicable program 
rules; 

(B) Include information on rights under VAWA; 

(C) State how a person with a disability may request a 
reasonable accommodation in relation to such notice; and, 

(D) Include information on the appeals process if one is 
used by the property. 

(g) Unit Transfer Policies. Owners must maintain a written 
policy regarding procedures for households to request a unit transfer. 
The policy must address the following: 

(1) How security deposits will be handled for both the cur-
rent unit and the new unit; 

(2) How transfers related to a reasonable accommodation 
will be addressed; and, 

(3) For HTC Developments, how transfers will be handled 
with regard to the multiple building project election on IRS Form(s) 
8609 line 8(b) and accompanying statements in accordance with 
§10.616 of this subchapter, concerning Household Unit Transfer 
Requirements for All Programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601567 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: April 24, 2016 
Proposal publication date: January 1, 2016 
For further information, please call: (512) 475-2330 

♦ ♦ ♦ 
10 TAC §10.620 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts amendments to 10 TAC Chapter 10, 

Uniform Multifamily Rules, §10.620, concerning Monitoring for 
Non-Profit Participation, HUB, or CHDO Participation, without 
changes to the proposed text as published in the January 1, 
2016, issue of the Texas Register (41 TexReg 32). 

REASONED JUSTIFICATION. The purpose of the amendment 
is to codify the new requirement in the HOME Final Rule, 24 
CFR Part 92, as it relates to long-term monitoring of a Com-
munity Housing and Development Organization ("CHDO") for 
HOME Developments that were awarded funds from the CHDO 
set aside on or after August 23, 2013, into the Department's Mon-
itoring Rules. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

The public comment period was from January 1, 2016, through 
February 1, 2016. No comment was received during this period. 

STATUTORY AUTHORITY. The amendments are adopted pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The amendments affect no other code, article, or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601565 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: April 24, 2016 
Proposal publication date: January 1, 2016 
For further information, please call: (512) 475-2330 

CHAPTER 80. MANUFACTURED HOUSING 
The Manufactured Housing Division of the Texas Department 
of Housing and Community Affairs (the "Department") adopts 
without changes amendments to 10 Texas Administrative Code 
Chapter 80, §§80.3, 80.30, 80.32, 80.36, 80.41, 80.71, 80.73 
and 80.90 relating to the regulation of the manufactured hous-
ing program. The rules are adopted without changes to the pro-
posed text and will not be republished in the Texas Register. The 
proposed amendments were published in the February 5, 2016, 
issue of the Texas Register (41 TexReg 883). 

The rules are adopted for clarification purposes. 

The rules as proposed on February 5, 2016, are adopted as final 
rules and are effective thirty (30) days following the date of publi-
cation in the Texas Register of notice that the rules are adopted. 

The following is a restatement of the rules' factual basis: 

Section 80.3(f): Revised to clarify the installer is also eligible 
to request an industry inspection per §1201.355(b) of the Stan-
dards Act. 

Section 80.30(f): Revised to clarify the rule also relates to any 
advertisements in social media. 

Section 80.30(g): Revised to clarify the rule also relates to any 
advertisements in social media. 
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Section 80.32(u): The new section clarifies how long a person 
has to exercise their right of rescission without penalty or charge. 

Section 80.36(a): Reworded to reference the definition of a sal-
vaged home as defined in §1201.461 of the Standards Act. 

Section 80.36(d): Reworded to reference the definition of a sal-
vaged home as defined in §1201.461 of the Standards Act. 

Section 80.41(d)(6)(B): The new subparagraph enables the con-
tinuing education provider to submit their renewal application 
and fee and continue operating. This will be most beneficial in 
the event that a renewal is pending and the regularly scheduled 
board meetings are postponed and or rescheduled, or canceled 
due to lack of a quorum. 

Section 80.41(f)(1): The revision will assists in preventing former 
license holders whose license was revoked, suspended, and/or 
denied from applying for a salesperson's license when they may 
be viewed as unsuitable to work in the manufactured housing 
industry. 

Section 80.71(d): Adds new subsection to clarify that the De-
partment may serve the notice of hearing on the respondent to 
the last known address as shown by the Department's records. 

Section 80.71(f): Adds new subsection to clarify the process 
when a default is granted by the administrative law judge without 
issuance of a default proposal for decision. 

Section 80.73(e): Clarifies the timeframe in which the Depart-
ment requires the licensee to submit the completed service or 
work orders. 

Section 80.73(f): Revised to remind license holders of the risk of 
requesting an extension without sufficient basis well in advance 
in case the request is denied. 

Section 80.90(a)(6): Revised to include personal property in the 
designation for use as a dwelling that requires evidence of a 
satisfactory habitability inspection by the Department. 

There were no comments received during the comment period 
and no requests were received for a public hearing to take com-
ments on the rules. 

SUBCHAPTER A. CODES, STANDARDS, 
TERMS, FEES AND ADMINISTRATION 
10 TAC §80.3 
The amended rule is adopted under §1201.052 of the Texas Oc-
cupations Code, which provides the Director with authority to 
amend, add, and repeal rules governing the Manufactured Hous-
ing Division of the Department and §1201.053 of the Texas Oc-
cupations Code, which authorizes the board to adopt rules as 
necessary and the director to administer and enforce the man-
ufactured housing program through the Manufactured Housing 
Division. 

No other statutes, codes, or articles are affected by adoption of 
the amended rule. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601543 

Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: May 15, 2016 
Proposal publication date: February 5, 2016 
For further information, please call: (512) 475-2206 

SUBCHAPTER C. LICENSEES' RESPONSIBIL-
ITIES AND REQUIREMENTS 
10 TAC §§80.30, 80.32, 80.36 
The amended rules are adopted under §1201.052 of the Texas 
Occupations Code, which provides the Director with authority to 
amend, add, and repeal rules governing the Manufactured Hous-
ing Division of the Department and §1201.053 of the Texas Oc-
cupations Code, which authorizes the board to adopt rules as 
necessary and the director to administer and enforce the man-
ufactured housing program through the Manufactured Housing 
Division. 

No other statutes, codes, or articles are affected by adoption of 
the amended rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601544 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: May 15, 2016 
Proposal publication date: February 5, 2016 
For further information, please call: (512) 475-2206 

♦ ♦ ♦ 

SUBCHAPTER D. LICENSING 
10 TAC §80.41 
The amended rule is adopted under §1201.052 of the Texas Oc-
cupations Code, which provides the Director with authority to 
amend, add, and repeal rules governing the Manufactured Hous-
ing Division of the Department and §1201.053 of the Texas Oc-
cupations Code, which authorizes the board to adopt rules as 
necessary and the director to administer and enforce the man-
ufactured housing program through the Manufactured Housing 
Division. 

No other statutes, codes, or articles are affected by adoption of 
the amended rule. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601545 
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Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: May 15, 2016 
Proposal publication date: February 5, 2016 
For further information, please call: (512) 475-2206 

SUBCHAPTER E. ENFORCEMENT 
10 TAC §80.71, §80.73 
The amended rules are adopted under §1201.052 of the Texas 
Occupations Code, which provides the Director with authority to 
amend, add, and repeal rules governing the Manufactured Hous-
ing Division of the Department and §1201.053 of the Texas Oc-
cupations Code, which authorizes the board to adopt rules as 
necessary and the director to administer and enforce the man-
ufactured housing program through the Manufactured Housing 
Division. 

No other statutes, codes, or articles are affected by adoption of 
the amended rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601546 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: May 15, 2016 
Proposal publication date: February 5, 2016 
For further information, please call: (512) 475-2206 

SUBCHAPTER G. STATEMENTS OF 
OWNERSHIP AND LOCATION 
10 TAC §80.90 
The amended rule is adopted under §1201.052 of the Texas Oc-
cupations Code, which provides the Director with authority to 
amend, add, and repeal rules governing the Manufactured Hous-
ing Division of the Department and §1201.053 of the Texas Oc-
cupations Code, which authorizes the board to adopt rules as 
necessary and the director to administer and enforce the man-
ufactured housing program through the Manufactured Housing 
Division. 

No other statutes, codes, or articles are affected by adoption of 
the amended rule. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601547 

Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: May 15, 2016 
Proposal publication date: February 5, 2016 
For further information, please call: (512) 475-2206 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 74. CURRICULUM REQUIRE-
MENTS 
SUBCHAPTER BB. COMMISSIONER'S 
RULES CONCERNING HIGH SCHOOL 
GRADUATION 
19 TAC §74.1025 
The Texas Education Agency adopts new §74.1025, concerning 
individual graduation committee (IGC) review. The new section 
is adopted with changes to the proposed text as published in 
the December 4, 2015 issue of the Texas Register (40 TexReg 
8717). The new rule reflects requirements implemented by Sen-
ate Bill (SB) 149, 84th Texas Legislature, Regular Session, 2015. 

REASONED JUSTIFICATION. Texas Education Code, 
§39.025(a), prohibits a student from receiving a high school 
diploma until the student has performed satisfactorily on state 
end-of-course (EOC) assessments. Students must perform 
satisfactorily on the following five EOC assessments: Algebra I, 
Biology, English I, English II, and U.S. History. 

The 84th Texas Legislature, Regular Session, 2015, passed SB 
149, requiring each school district and open-enrollment charter 
school to establish an IGC for each 11th or 12th grade student 
who fails to comply with the EOC assessment performance re-
quirements for not more than two courses. The committee must 
be established at the end of or after the student's 11th grade 
year to determine whether a student may qualify to graduate. A 
student may not graduate under this provision before the stu-
dent's 12th grade year. SB 149 requires the commissioner to 
adopt rules to establish alternative IGC members, establish a 
timeline for decisions by IGCs, and require district reporting of 
certain data related to IGCs through the Public Education Infor-
mation Management System (PEIMS). Timelines in the adopted 
new rule facilitate the ability for districts and charters to properly 
report students who graduate based on an IGC decision and to 
receive credit for these students as graduates. 

New §74.1025, Individual Graduation Committee Review, iden-
tifies the required members of an IGC and establishes rules for 
identifying alternative members of a committee in the event that 
required members are unavailable. The rule also establishes 
a timeline by which IGCs must be established for eligible stu-
dents and by which IGC decisions for a given school year must 
be finalized. It also establishes school district PEIMS reporting 
requirements related to the IGC. 

Adopted new 19 TAC §74.1025 contains the following changes 
since published as proposed. 

In response to public comment, §74.1025(c) was modified to add 
language to specify that a school district or charter school may 
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not convene an initial IGC after June 10 or before the start of the 
next school year. 

In response to public comment, §74.1025(d) was modified to 
clarify that in order for a student to be included as a graduate 
for a given school year, an IGC must make a determination re-
garding graduation no later than August 31. Language was also 
added to specify that determinations regarding graduation made 
after August 31 will require the student to be reported as a grad-
uate in the subsequent school year. 

In addition, new §74.1025(m) was added to clarify that the IGC 
requirements do not apply to students who receive special edu-
cation services. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES. 
The public comment period on the proposal began December 
4, 2015, and ended January 4, 2016. Following is a summary 
of the public comments received and corresponding agency 
responses regarding proposed new 19 TAC Chapter 74, Cur-
riculum Requirements, Subchapter BB, Commissioner's Rules 
Concerning High School Graduation, §74.1025, Individual 
Graduation Committee Review. 

Comment. One district administrator expressed concerns with 
the timelines proposed in 19 TAC §74.1025(c) and (d) for IGC 
actions. The commenter stated that requiring the IGC to be es-
tablished by June 1 and decisions implemented by August 31 
does not provide incentives for students to retake the assess-
ment(s) during their senior year. 

Agency Response. The agency disagrees and has determined 
that sufficient time is provided within this window to allow stu-
dents to take the July retest administration. Furthermore, each 
district and open-enrollment charter school is required by 19 TAC 
§101.3022(e) to provide students with the opportunity to retake 
an EOC exam on which the student failed to perform satisfacto-
rily. In response to other comments, however, the agency mod-
ified 19 TAC §74.1025(c) at adoption to change the deadline by 
which a school district must initially convene an IGC to June 10 
to allow for schools to receive EOC reports and convene an IGC. 

Comment. One district administrator inquired whether the pro-
posed rules would allow students who start working on their re-
quired IGC work during the school year to elect not to take any 
more EOCs exams. 

Agency Response. The agency provides the following clarifica-
tion. Section 101.3022(e) requires school districts and open-en-
rollment charter schools to provide students with the opportunity 
to retake an EOC exam on which the student failed to perform 
satisfactorily. 

Comment. One district administrator stated that allowing stu-
dents to skip retest opportunities would not count negatively or 
positively toward accountability and would be unfair to districts 
that are requiring students to continue to retest. 

Agency Response. The agency provides the following clarifica-
tion. Section 101.3022(e) requires school districts and open-en-
rollment charter schools to provide students with the opportunity 
to retake an EOC exam on which the student failed to perform 
satisfactorily. 

Comment. Houston Independent School District (ISD) re-
quested that in proposed 19 TAC §74.1025(c), the June 1 
deadline by which a school district must establish an IGC for 
eligible students be eliminated or, if not eliminated, revised to 
June 21. The commenter added that the proposed rule would 

impose an undue burden on schools working to support seniors 
who need results from spring STAAR® EOC testing to qualify 
for an IGC. The commenter stated that the proposed rules afford 
such a limited amount of time that it would be extremely difficult 
to comply with the requirements, especially for larger high 
schools and/or schools with large numbers of at-risk students. 

Agency Response. The agency agrees that the deadline to con-
vene an IGC for eligible students should be moved back to allow 
time for EOC reporting to be received by schools. The agency 
modified 19 TAC §74.1025(c) at adoption to change the dead-
line to June 10 to allow for schools to receive EOC reports and 
convene an initial IGC. 

Comment. The Texas School Alliance stated that the proposed 
rule language is generally aligned to the provisions in Senate Bill 
149. 

Agency Response. The agency agrees. The agency also modi-
fied 19 TAC §74.1025 at adoption to respond to other comments. 

Comment. The Texas School Alliance stated that proposed 19 
TAC §74.1025(c), the deadline by which a school district must 
establish an IGC for eligible students, may unnecessarily pre-
clude students from the opportunity to graduate in the summer, 
particularly if the students become eligible for the IGC based on 
summer retest results, if there is any delay in receiving spring test 
scores back from the state assessment contractor or the school 
uses a year-round or other atypical calendar. The Texas School 
Alliance suggested instead either requiring districts to adopt local 
policies that establish a deadline or establishing a sliding dead-
line based on a specific number of days prior to local graduation 
dates so that students' opportunities are consistent across the 
state. 

Agency Response. The agency agrees that the deadline to con-
vene an IGC for eligible students should be moved back to al-
low time for EOC reporting to be received by schools. However, 
the agency disagrees that allowing time for results from summer 
retest opportunities is necessary for an initial convening of an 
IGC. In response to this and other comments, the agency mod-
ified 19 TAC §74.1025(c) at adoption to change the deadline to 
June 10 to allow for schools to receive EOC reports and convene 
an initial IGC. 

Additionally, the agency provides the following clarification. The 
deadline in proposed 19 TAC §74.1025(c) is the date by which a 
school district must establish an initial IGC for eligible students, 
not the date by which an IGC must make a determination regard-
ing graduation. 

Comment. The Texas School Alliance stated that in proposed 
19 TAC §74.1025(d), the August 31 deadline by which an IGC 
determination must be made, together with the June 1 deadline 
to convene an IGC, create a very narrow window of opportu-
nity at the start of the school year in which to establish an IGC 
and make determinations for students who hope to graduate in 
December. It is especially critical for mobile students since the 
transmission of pertinent records from one district to another may 
not be completed in time for an IGC to be established, much 
less to reach a determination, by August 31. The Texas School 
Alliance suggested either allowing districts to adopt local poli-
cies that determine the last date by which IGCs can determine 
whether students have met requirements to graduate or estab-
lishing a sliding deadline based on a specific number of days, 
preferably 30 days, into the term by which IGCs must reach de-
terminations regarding graduation. 
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Agency Response. The agency provides the following clarifica-
tion. The rules do not prohibit an IGC from making a determina-
tion prior to the start of the next school year. In response to this 
and other comments, the agency modified 19 TAC §74.1025(d) 
at adoption to read, "In order for a student to be included as a 
graduate in the school district's or charter school's graduation 
data in the school year in which the student meets the require-
ments provided by law to graduate under individual graduation 
committee provisions, an individual graduation committee must 
make a decision to award a diploma no later than August 31 im-
mediately following that school year. A student who graduates 
as a result of an individual graduation committee decision after 
August 31 shall be reported on the subsequent year's graduation 
data." 

Comment. The Texas School Alliance stated that proposed 19 
TAC §74.1025(g) calls for the principal to "designate a teacher 
certified in the subject of the EOC assessment," who is most 
familiar with the student's performance in the subject, to serve 
on the IGC if the student's teacher is not available. While the 
intent is good, the rule may impose hardships for certain schools, 
particularly those that are small and/or highly specialized. The 
Texas School Alliance offered the following proposed solution: 
allow for other suitable teachers, campus instructional support 
personnel, or administrators to serve as an IGC member in the 
event that the teacher described by the proposed rule language 
is not available to serve on the IGC. 

Agency Response. The agency disagrees and has determined 
that it is important to include a teacher with subject matter ex-
pertise on the committee and that the language is appropriate 
as proposed. 

Comment. Northeast ISD stated that the deadline for convening 
an IGC proposed in 19 TAC §74.1025(c) is problematic for two 
main reasons. First, the results of EOC assessments will not be 
available until June 3, 2016, possibly after the allowable time for 
establishing an IGC. A short timeframe between the May test re-
sults and June 1 IGC deadline would create an unnecessary bur-
den on high schools with large at-risk student populations. Sec-
ond, students may retake STAAR® assessments in July. Some 
students may become eligible for an IGC after the summer test 
administration schedule and the June 1 deadline. Based on the 
proposed rules, an IGC could not be convened before the start 
of the next school year and newly eligible students from the sum-
mer test administration would not be qualified to participate in a 
summer graduation ceremony. Northeast ISD requested that the 
restriction in 19 TAC §74.1025(c) on when a school district may 
establish an IGC for eligible students be eliminated entirely. 

Agency Response. The agency disagrees that the June dead-
line should be eliminated entirely and has determined that a 
deadline by which an IGC must be initially convened is neces-
sary for consistency in reporting data related to IGCs. In re-
sponse to this and other comments, the agency modified 19 
TAC §74.1025(c) at adoption to read, "A school district or an 
open-enrollment charter school may not establish an initial indi-
vidual graduation committee for eligible students after June 10 
or before the start of the next school year. Once the individual 
graduation committee has been established, it is the original in-
dividual graduation committee for that student." 

STATUTORY AUTHORITY. The new section is adopted under 
the Texas Education Code (TEC), §28.0258(c), which requires 
the commissioner of education to establish by rule a procedure 
for the appointment of alternative individual graduation commit-
tee members in the event that a required member is unable to 

serve. The rule is required to include the appointment of an ad-
vocate for the student if the student's parent or person stand-
ing in parental relation to the student is unable to serve. TEC, 
§28.0258(i), requires the commissioner to establish by rule a 
timeline for an individual graduation committee to make a de-
termination regarding whether a student is qualified to gradu-
ate. TEC, §28.0259, requires the commissioner to adopt rules 
regarding the requirement that school districts report through the 
Public Education Information Management System (PEIMS) in-
formation regarding the number of students for whom an indi-
vidual graduation committee was established and the number of 
students who were awarded a diploma based on the decision of 
an individual graduation committee. 

CROSS REFERENCE TO STATUTE. The new section imple-
ments the Texas Education Code, §28.0258 and §28.0259, as 
added by Senate Bill 149, 84th Texas Legislature, 2015. 

§74.1025. Individual Graduation Committee Review. 

(a) Effective beginning with the 2014-2015 school year, in ac-
cordance with the Texas Education Code (TEC), §28.0258, §101.3022 
of this title (relating to Assessment Requirements for Graduation), and 
the course requirements in Chapter 74, Subchapter B, of this title (re-
lating to Graduation Requirements), a school district or an open-enroll-
ment charter school may award a high school diploma to a student who 
has taken but failed to achieve the end-of-course (EOC) assessment 
graduation requirements for no more than two courses if the student 
has qualified to graduate by means of an individual graduation com-
mittee. 

(b) A school district or an open-enrollment charter school shall 
establish an individual graduation committee at the end of or after a stu-
dent's 11th grade year to determine whether the student may qualify to 
graduate. A student may not qualify to graduate as a result of an indi-
vidual graduation committee decision before the student's 12th grade 
year. 

(c) A school district or an open-enrollment charter school may 
not establish an initial individual graduation committee for eligible stu-
dents after June 10 or before the start of the next school year. Once the 
individual graduation committee has been established, it is the original 
individual graduation committee for that student. 

(d) In order for a student to be included as a graduate in the 
school district's or charter school's graduation data in the school year 
in which the student meets the requirements provided by law to grad-
uate under individual graduation committee provisions, an individual 
graduation committee must make a decision to award a diploma no later 
than August 31 immediately following that school year. A student who 
graduates as a result of an individual graduation committee decision af-
ter August 31 shall be reported in the subsequent year's graduation data. 

(e) If a student leaves a school district after an original individ-
ual graduation committee has been established and before that original 
individual graduation committee awards a high school diploma to the 
student, any other district that later enrolls the student shall request in-
formation from the student's original individual graduation committee 
of record and shall implement the original individual graduation com-
mittee recommendations to the extent possible. 

(f) The individual graduation committee shall consist of the 
following: 

(1) the principal or principal's designee; 

(2) for each EOC assessment instrument on which the stu-
dent failed to perform satisfactorily, the teacher of the course; 
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(3) the department chair or lead teacher supervising the 
teacher described by paragraph (2) of this subsection; and 

(4) as applicable: 

(A) the student's parent or person standing in parental 
relation to the student; 

(B) a designated advocate if the person described by 
subparagraph (A) of this paragraph is unable to serve; or 

(C) the student, at the student's option, if the student is 
at least 18 years of age or is an emancipated minor. 

(g) In the event that the teacher identified in subsection (f)(2) 
of this section is unavailable, the principal shall designate a teacher cer-
tified in the subject of the EOC assessment on which the student failed 
to perform satisfactorily and who is most familiar with the student's 
performance in that subject area as an alternate member of the com-
mittee. 

(h) In the event that the student's parent or person standing in 
parental relation to the student is unavailable to participate in the indi-
vidual graduation committee, the principal shall designate an advocate 
with knowledge of the student to serve as an alternate member of the 
committee. 

(i) Each school district and open-enrollment charter school 
shall report through the Public Education Information Management 
System (PEIMS) the following: 

(1) the number of students each school year for which an 
individual graduation committee is established; and 

(2) the number of students each school year who are 
awarded a diploma based on the decision of an individual graduation 
committee. 

(j) A district shall maintain documentation to support the de-
cision of the individual graduation committee to award or not award a 
student a high school diploma. 

(k) This section only applies to a student classified by the 
school district or open-enrollment charter school as an 11th or 12th 
grade student in the 2014-2015, 2015-2016, or 2016-2017 school year. 

(l) Provisions of this section expire September 1, 2017. A stu-
dent may graduate by means of an individual graduation committee if 
the student has qualified for an individual graduation committee under 
the TEC, §28.0258, and the individual graduation committee convened 
prior to September 1, 2017. 

(m) A student receiving special education services is not 
subject to the individual graduation committee requirements in the 
TEC, §28.0258, or the provisions of this section. As provided in 
§89.1070 of this title (relating to Graduation Requirements) and 
§101.3023 of this title (relating to Participation and Graduation 
Assessment Requirements for Students Receiving Special Education 
Services), a student's admission, review, and dismissal (ARD) com-
mittee determines whether a student is required to achieve satisfactory 
performance on an EOC assessment to graduate. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601478 

Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: April 19, 2016 
Proposal publication date: December 4, 2015 
For further information, please call: (512) 475-1497 

CHAPTER 153. SCHOOL DISTRICT 
PERSONNEL 
SUBCHAPTER BB. COMMISSIONER'S 
RULES CONCERNING PROFESSIONAL 
DEVELOPMENT 
19 TAC §153.1013 
The Texas Education Agency (TEA) adopts new §153.1013, 
concerning suicide prevention training. The new section is 
adopted without changes to the proposed text as published in 
the January 15, 2016 issue of the Texas Register (41 TexReg 
566) and will not be republished. The adopted new rule pro-
vides a schedule for conducting suicide prevention training to 
all existing school district and open-enrollment charter school 
educators, establishes when new school district and open-en-
rollment charter school educators are to be trained, addresses 
how previous training can be credited, and describes locally 
maintained paperwork requirements. 

REASONED JUSTIFICATION. House Bill (HB) 1386, 82nd 
Texas Legislature, Regular Session, 2011, added the Health 
and Safety Code (HSC), §161.325, which required the Depart-
ment of State Health Services, in coordination with the TEA, 
to provide a list of recommended best practice-based suicide 
prevention programs for implementation in public elementary, 
junior high, middle, and high schools. The statute provides 
that each school district may select from the list a program or 
programs appropriate for implementation in the district. 

Senate Bill 460, 83rd Texas Legislature, Regular Session, 2013, 
amended the HSC, §161.325, to require each school district 
to provide suicide prevention training for teachers, counselors, 
principals, and all other appropriate personnel. A school district 
was required to provide the training at an elementary campus 
only to the extent that sufficient funding and programs were avail-
able. School districts were allowed to implement a program on 
the list of recommended best practice-based suicide prevention 
programs to meet the requirements of this legislation. School 
districts that provided this training were required to train school 
district employees at least one time and maintain the records of 
the training to include the name of each employee who partici-
pated in training. 

HB 2186, 84th Texas Legislature, Regular Session, 2015, 
amended the Texas Education Code, §21.451(d), to require 
all school districts and open-enrollment charter schools to 
provide suicide prevention training to all existing educators on 
a schedule adopted in rule by the TEA. The legislation also 
requires all new school district and open-enrollment charter 
school educators to be trained on an annual basis as part of 
new employee orientation. School districts and open-enrollment 
charter schools may select training programs from the list of 
recommended best practice-based programs or they may con-
duct an independent review of an online program that complies 
with guidelines developed by the TEA. 
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Adopted new 19 TAC §153.1013 requires school districts and 
open-enrollment charter schools to provide suicide prevention 
training to all new educators as part of new employee orientation 
during the 2016-2017 school year and each subsequent school 
year. The adopted new rule also requires that the training be 
provided to all currently employed educators by September 30, 
2016, and allows for training provided to existing educators on 
or after September 1, 2013, to meet these suicide prevention 
training requirements under certain conditions. 

In accordance with the HSC, §161.325, the adopted new rule 
requires school districts to continue to maintain records that in-
clude the name of each educator who participated in the suicide 
prevention training. Additionally, the adopted new rule encour-
ages open-enrollment charter schools to maintain suicide pre-
vention training records that include the name of each educator 
who participated in the suicide prevention training. 

The TEA has posted guidelines for suicide prevention training 
on its website and informed school districts and open-enrollment 
charter schools about the new requirements through TEA corre-
spondence on August 26, 2015. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES. 
The public comment period on the proposal began January 15, 
2016, and ended February 16, 2016. Following is a summary 
of the public comment received and corresponding agency 
response regarding proposed new 19 TAC Chapter 153, School 
District Personnel, Subchapter BB, Commissioner's Rules 
Concerning Professional Development, §153.1013, Suicide 
Prevention Training. 

Comment. The Texas Classroom Teachers Association (TCTA) 
commented in support of the new rule as proposed. The TCTA 
stated that it appreciates and supports the way the proposed 
training schedule finds a balance between other educator train-
ing requirements and suicide prevention training. 

Agency Response. The agency agrees that the proposed sched-
ule provides a balanced approach to ensuring that all educators 
receive suicide prevention training. 

STATUTORY AUTHORITY. The new section is adopted under 
the Texas Education Code, §21.451(d), as amended by House 
Bill 2186, 84th Texas Legislature, Regular Session, 2015, which 
requires the Texas Education Agency to adopt in rule a schedule 
by which each school district and open-enrollment charter school 
will provide suicide prevention training to its educators. 

CROSS REFERENCE TO STATUTE. The new section imple-
ments the Texas Education Code, §21.451(d), as amended by 
House Bill 2186, 84th Texas Legislature, Regular Session, 2015. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 28, 2016. 
TRD-201601440 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: April 17, 2016 
Proposal publication date: January 15, 2016 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 211. GENERAL PROVISIONS 
22 TAC §211.6 
The Texas Board of Nursing (Board) adopts amendments to 
§211.6, concerning Committees of the Board. The amendments 
are being adopted without changes to the proposed text as 
published in the February 12, 2016, issue of the Texas Register 
(41 TexReg 1076) and will not be republished. 

Reasoned Justification 

The amendments are adopted under the authority of the Occu-
pations Code §301.151 and §301.1595. Section 301.1595 of the 
Nursing Practice Act requires the Board to adopt rules regard-
ing the purpose, structure, and use of advisory committees. The 
section also enumerates additional issues that the Board must 
address by rule. The adopted amendments are necessary to 
ensure compliance with the requirements of §301.1595 and for 
consistency with amendments to §213.23 of this title (relating to 
Decision of the Board) that are being adopted simultaneously 
with these rule amendments and published elsewhere in this is-
sue of the Texas Register. 

First, the adopted amendments remove reference to the De-
ferred Disciplinary Action Pilot Program Advisory Committee 
from the rule text. This committee ceased operation when 
the deferred disciplinary action pilot program ended and was 
scheduled to be abolished no later than January 1, 2014 by 
the provisions of the rule. As such, the adopted amendments 
eliminate the obsolete provision from the rule. 

Second, the adopted amendments clarify that committee mem-
bers will be appointed by the Board and that the majority of the 
members of a committee must be present at a meeting in order 
to establish a quorum. This amendment is consistent with the 
provisions of Texas Government Code Chapter 552 and Texas 
Occupations Code §301.1595. 

Third, the adopted amendments reiterate the statutory require-
ment of §301.1595(d) that, although a Board member may serve 
as a liaison to a committee and report to the Board the recom-
mendations of the committee for consideration by the Board, the 
role of a Board member liaison is limited to clarifying the Board's 
charge and intent to the advisory committee. 

Fourth, although the Board assigns topics to its committees 
for evaluation and recommendation, the adopted amendments 
make clear that committee members may identify topics and/or 
issues for development and communication to the Board for the 
consideration and/or issuance of a formal charge. Further, the 
adopted amendments permit committee members to request 
and/or receive training to assist them in completing their work. 

Finally, the adopted amendments include provisions that are 
consistent with other amendments that are being made to 
§213.23 (Decision of the Board) of this chapter, simultaneously 
with these rule amendments. These changes clarify that the 
Eligibility and Disciplinary Committee of the Board may make 
final decisions in all matters relating to the granting or denial of a 
license or permit, discipline, temporary suspension, or adminis-
trative and civil penalties, including consideration and resolution 
of a default dismissal from the State Office of Administrative 
Hearings pursuant to Tex. Gov't Code §2001.058(d-1). These 
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adopted changes are being published elsewhere in this issue of 
the Texas Register. 

How the Adopted Section Will Function 

Adopted §211.6(b)(3) provides that the Board's Disciplinary 
Committee shall have the authority to determine all matters 
of eligibility for licensure and discipline of licenses, including 
temporary suspension of a license, administrative and civil 
penalties, and consideration and resolution of a default dis-
missal from the State Office of Administrative Hearings pursuant 
to Tex. Gov't Code §2001.058(d-1). 

Adopted §211.6(f)(1)(E) eliminates the Deferred Disciplinary Ac-
tion Pilot Program Advisory Committee from the rule. 

Adopted §211.6(f)(2) states that members shall be appointed by 
the Board. 

Adopted §211.6(f)(3) states that the role of a Board member li-
aison is limited to clarifying the Board's charge and intent to the 
advisory committee. 

Adopted §211.6(f)(5) provides that each committee's work and 
usefulness shall be evaluated periodically. 

Adopted §211.6(f)(6) provides that the committees will provide 
notice of meetings on the Secretary of State's web site to allow 
the public an opportunity to participate. 

Adopted §211.6(f)(8) states that committees may identify topics 
and/or issues for development and communication to the Board 
for the consideration and/or issuance of a formal charge. 

Adopted §211.6(f)(9) requires the majority of the members of a 
Committee to be present at a meeting in order to establish a 
quorum. 

Adopted §211.6(f)(13) states that committee members may re-
quest and/or receive training as necessary to assist them in com-
pleting their work. 

Summary of Comments and Agency Response 

The agency did not receive any comments on the proposal. 

Statutory Authority 

The amendments are adopted under the Occupations Code 
§301.151 and §301.1595. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.1595(a) provides that the Board may appoint advi-
sory committees to perform the advisory functions assigned by 
the Board. 

Section 301.1595(b) states that an advisory committee shall pro-
vide independent expertise on Board functions and policies, but 
may not be involved in setting Board policy. Section 301.1595(c) 
states that the Board shall adopt rules regarding the purpose, 
structure, and use of advisory committees, including rules on: 
the purpose, role, responsibility, and goal of an advisory com-
mittee; the size and quorum requirements for an advisory com-
mittee; the composition and representation of an advisory com-
mittee; the qualifications of advisory committee members, such 
as experience or area of residence; the appointment procedures 

for advisory committees; the terms of service for advisory com-
mittee members; the training requirements for advisory commit-
tee members, if necessary; the method the Board will use to 
receive public input on issues addressed by an advisory com-
mittee; and the development of Board policies and procedures 
to ensure advisory committees meet the requirements for open 
meetings under Chapter 551, Government Code, including noti-
fication requirements. 

Section 301.1595(d) provides that a Board member may not 
serve as a member of an advisory committee, but may serve 
as a liaison between an advisory committee and the Board. A 
Board member liaison that attends advisory committee meetings 
may attend only as an observer and not as a participant. Further, 
a Board member liaison is not required to attend advisory com-
mittee meetings. Finally, the role of a Board member liaison is 
limited to clarifying the Board's charge and intent to the advisory 
committee. 

Section 301.1595(e) states that to the extent of any conflict with 
Chapter 2110, Government Code, this section and Board rules 
adopted under this section control. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601508 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: April 19, 2016 
Proposal publication date: February 12, 2016 
For further information, please call: (512) 305-6822 

CHAPTER 213. PRACTICE AND PROCEDURE 
22 TAC §213.23 
The Texas Board of Nursing (Board) adopts amendments to 
§213.23, concerning Decision of the Board. The amendments 
are being adopted without changes to the proposed text as 
published in the February 12, 2016, issue of the Texas Register 
(41 TexReg 1078) and will not be republished. 

Reasoned Justification 

The amendments are adopted under the authority of the Occu-
pations Code §§301.151, 301.463(a) - (c), and 301.464(a) and 
the Government Code §2001.056 and §2001.058(d-1). 

In September 2011, the State Office of Administrative Hearings 
(SOAH) adopted 1 TAC §155.501(d). This rule permitted SOAH, 
in default proceedings where notice was adequate, to dismiss 
a matter from its docket and remand the case to the referring 
agency for final disposition. During the 84th Legislative Session, 
the Texas Legislature enacted amendments (House Bill 2154) to 
the Government Code §2001.058(d-1) authorizing the dismissal 
and remand of default cases. 

The Board has considered and resolved default dismissals from 
SOAH at its regularly scheduled quarterly meetings since the 
enactment of §155.501(d) in 2011. Since that time, the number 
of default dismissals has continued to increase. In addition to 
the consideration of default dismissals at the Board's quarterly 

41 TexReg 2750 April 15, 2016 Texas Register 



♦ ♦ ♦ 

meetings, the adopted amendments make clear that the Eligibil-
ity and Disciplinary Committee of the Board may also consider 
and resolve default dismissals from SOAH. This amendment is 
intended to increase the Board's efficiency in resolving these 
cases and to assist in the management of the Board's quarterly 
meeting agendas. 

The adopted amendments also affect an individual's submission 
of information to the Board. Currently, the Board permits indi-
viduals to appear at its regularly scheduled quarterly meetings 
to address the Board prior to its deliberation and vote on a pro-
posal for decision (PFD). In order to do so, however, the Board's 
current rule requires the submission of written information to the 
Board within certain prescribed time frames. The time frames 
vary, depending upon whether or not a modification is being pro-
posed to a PFD. The adopted amendments, however, eliminate 
this distinction, and instead, impose a single time frame for any 
individual wishing to appear before the Board or submit written 
information for the Board's consideration regarding a PFD and/or 
default dismissal from SOAH. This change is intended to simplify 
the process for individuals and to enable more timely prepara-
tion of the Board's quarterly meeting agenda and appearance 
schedules. 

How the Adopted Section Will Function 

Adopted §213.23(a) provides that either the Board or the Eligi-
bility and Disciplinary Committee of the Board may make final 
decisions in all matters relating to the granting or denial of a li-
cense or permit, discipline, temporary suspension, or adminis-
trative and civil penalties. This includes the consideration and 
resolution of a default dismissal from the State Office of Admin-
istrative Hearings pursuant to Tex. Gov't Code §2001.058(d-1). 

Adopted §213.23(a) - (e) provides that parties shall have an op-
portunity to file written exceptions and/or briefs with the Board. 
Further, an individual wishing to file written exceptions and/or 
a brief for the Board's consideration must do so no later than 
15 calendar days prior to the date of the next regularly sched-
uled meeting where the Board or the Eligibility and Disciplinary 
Committee will deliberate on the proposal for decision or de-
fault dismissal. Additionally, an individual wishing to make an 
oral presentation regarding a proposal for decision or default dis-
missal must request to do so, and file written exceptions and/or 
a brief, no later than 15 calendar days prior to the date of the 
next regularly scheduled meeting where the Board or the Eligi-
bility and Disciplinary Committee will deliberate on the proposal 
for decision or default dismissal. The Board will not consider any 
requests for an oral presentation and/or any written exceptions 
and/or briefs submitted in violation of these requirements. 

Summary of Comments and Agency Response 

The agency did not receive any comments on the proposal. 

Statutory Authority 

The amendments are adopted under the Occupations Code 
§§301.151, 301.463(a) - (c), and 301.464(a) and the Govern-
ment Code §2001.056 and §2001.058(d-1). 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.463(a) states that, unless precluded by Chapter 301 
or other law, the Board may dispose of a complaint by stipulation; 
agreed settlement; agreed order; or dismissal. 

Section 301.463(b) states that an agreed disposition of a com-
plaint is considered to be a disciplinary order for purposes of 
reporting under Chapter 301 and an administrative hearing and 
proceeding by a state or federal regulatory agency regarding the 
practice of nursing. 

Section 301.463(c) states that an agreed order is a public record. 

Section 301.463(a) provides that the Board by rule shall adopt 
procedures governing informal disposition of a contested case 
under §2001.056, Government Code; and an informal proceed-
ing held in compliance with §2001.054, Government Code. 

Section 2001.056 states that, unless precluded by law, an in-
formal disposition may be made of a contested case by stip-
ulation; agreed settlement; consent order; or default. Section 
2001.058(d-1) provides that, on making a finding that a party to 
a contested case has defaulted under the rules of the State Of-
fice of Administrative Hearings, the administrative law judge may 
dismiss the case from the docket of the State Office of Admin-
istrative Hearings and remand it to the referring agency for in-
formal disposition under §2001.056. After the case is dismissed 
and remanded, the agency may informally dispose of the case 
by applying its own rules or the procedural rules of the State Of-
fice of Administrative Hearings relating to default proceedings. 
This subsection does not apply to a contested case in which the 
administrative law judge is authorized to render a final decision. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601509 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: April 19, 2016 
Proposal publication date: February 12, 2016 
For further information, please call: (512) 305-6822 

22 TAC §213.32 
The Texas Board of Nursing (Board) adopts an amendment to 
§213.32, concerning Corrective Action Proceedings and Sched-
ule of Administrative Fines. The amendment is being adopted 
without changes to the proposed text as published in the Febru-
ary 12, 2016, issue of the Texas Register (41 TexReg 1079) and 
will not be republished. 

Reasoned Justification 

The amendment is adopted under the authority of the Occupa-
tions Code §301.151 and §301.652. 

In 2009, the Nursing Practice Act (NPA) was amended to grant 
the Board authority to resolve contested cases through the use of 
corrective actions. Pursuant to the Occupations Code §301.652, 
a corrective action may consist of a fine, remedial education, or a 
combination of a fine or remedial education. Further, a corrective 
action is not a disciplinary action. 
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The Board is required, pursuant to the Health Care Quality Im-
provement Act of 1986 and the Social Security Act, to report dis-
ciplinary actions to the National Practitioner Data Bank (NPDB). 
The Board also reports disciplinary actions to other members 
of the Nurse Licensure Compact under the Occupations Code 
Chapter 304. However, because a corrective action is not a dis-
ciplinary action, the Board does not report corrective actions to 
NPDB or to other nursing boards. 

The adopted amendment affects individuals who are practicing 
in Texas on a nurse licensure privilege, but who maintain their 
home state residence in another nurse licensure compact state. 
The adopted amendment clarifies that corrective actions will not 
be available to these individuals for the resolution of a contested 
case matter in Texas. The adopted amendment conforms to the 
Board's practice since 2009 in this regard. Although corrective 
actions are currently utilized for the resolution of minor practice 
violations, the Board has determined that offering corrective ac-
tions to individuals practicing in Texas on a nurse licensure priv-
ilege is not appropriate because this information would not be 
reported to other state boards of nursing who may have an in-
terest in their licensees' conduct in Texas. 

How the Adopted Section Will Function 

Adopted §213.32(4) provides that an agreed corrective action 
will not be available to an individual who is practicing nursing in 
Texas on a nurse licensure compact privilege. 

Summary of Comments and Agency Response 

The agency did not receive any comments on the proposal. 

Statutory Authority 

The amendment is adopted under the Occupations Code 
§301.151 and §301.652. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.652(a) states that the Board may impose a correc-
tive action on a person licensed or regulated under Chapter 301 
who violates Chapter 301 or a rule or order adopted under Chap-
ter 301. The corrective action: may be a fine, remedial educa-
tion, or any combination of a fine or remedial education; is not a 
disciplinary action under Subchapter J; and is subject to disclo-
sure only to the extent a complaint is subject to disclosure under 
§301.466. Section 301.652(b) provides that the Board by rule 
shall adopt guidelines for the types of violations for which a cor-
rective action may be imposed. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601510 

Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: April 19, 2016 
Proposal publication date: February 12, 2016 
For further information, please call: (512) 305-6822 

CHAPTER 214. VOCATIONAL NURSING 
EDUCATION 
22 TAC §214.8 
The Texas Board of Nursing (Board) adopts amendments to 
§214.8, relating to Students. The amendments are adopted 
without changes to the proposed text published in the February 
26, 2016, issue of the Texas Register (41 TexReg 1328) and will 
not be re-published. 

REASONED JUSTIFICATION. The amendments to §214.8 are 
adopted under the Occupations Code §301.151 and §301.157 
and are necessary to provide the Board the opportunity to mon-
itor program growth that could be considered high risk for stu-
dent success and program longevity. The editorial amendments 
to the rule make the rule's references internally consistent with 
other sections in the chapter and provide clear guidance to the 
public. 

Background 

The amendments were considered at the July 31, 2015 and 
September 18, 2015, meetings of Board's Advisory Committee 
on Education (Committee). Following its discussions, the Com-
mittee voted to recommend rule amendments to the Board that 
would require Board approval for a twenty-five percent (25%) or 
greater increase in annual student enrollment. The Committee 
voiced concerns that an unreasonably rapid expansion in pro-
gram enrollment could lead to understaffing, shortage of clinical 
placements, and poor student outcomes, including low passage 
rates on the national licensure examination. 

The adopted amendments are intended to ensure a program's 
continuing success by requiring Board approval when a voca-
tional nursing education program intends to expand its enroll-
ment by twenty-five percent (25%) or more annually. In evalu-
ating a program's request, the Board will consider whether the 
program's projected increase in enrollment is well supported; if 
the program has sufficient resources to implement the increase 
without negatively affecting the current student population; how 
well the program's enrollment management plan supports the 
requested increase; what effect the change of enrollment may 
have on faculty workload; whether clinical placement and uti-
lization will be negatively impacted; and the program's plan to 
evaluate the effect of the enrollment increase on the program's 
success. The Board's review and approval process is intended 
to assist programs in identifying potential risks that could nega-
tively affect their student populations when increases in enroll-
ment are not sufficiently planned for or are not well supported. 

The factors enumerated in the adopted rule, as well as the 
twenty-five percent (25%) benchmark, are derived from the 
standards of the Accreditation Commission for Education in 
Nursing (ACEN). For increases in enrollment, ACEN requires its 
accredited programs to submit a substantive change proposal to 
be considered and either granted or denied based upon consid-
eration of substantially similar factors as those contained in the 
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Board's adopted rule. Under the Board's rules [§214.4(c)(5) -
(13)], programs with national nursing accreditation are exempted 
from the Board's ongoing approval requirements, provided 
that the program's accreditation requirements are substantially 
equivalent to the standards set forth in Board rule. As such, 
the adopted rule will require non-accredited programs to meet 
the same standards for increases in enrollment that accredited 
programs must already meet, thus placing all programs on an 
equal footing. 

The remaining adopted amendments to §214.8(c) - (j) are ed-
itorial in nature and remove outdated and obsolete references 
and terminology from the section. For example, portions of the 
rule text that referenced outdated titles for §213.28 and §213.29 
have been updated to reference the new titles of those sections. 
Additionally, the term "chemical dependency" has been changed 
to "substance use disorder" for consistency with recent changes 
to other Board rules (§§213.27, 213.28, and 213.29) and with re-
cent changes to the Diagnostic and Statistical Manual of Mental 
Disorders, 5th Edition. 

HOW THE SECTIONS WILL FUNCTION. Adopted §214.8(b) 
requires Board approval when a vocational nursing education 
program intends to expand its enrollment by twenty-five percent 
(25%) or more annually. Under the adopted amendments, the 
program must notify the Board of its intent to expand its enroll-
ment at least four months prior to implementing the change. The 
Executive Director, as authorized by the Board, or the Board it-
self will then consider whether to grant the program's request 
based upon a review of the factors specified in the rule. Those 
factors include: (1) the comparison of previous to projected nurs-
ing program enrollment by headcount; (2) enrollment projections 
and enrollment management plan; (3) the change of enrollment 
on faculty workload; (4) clinical placement/utilization; (5) addi-
tional resources required by the enrollment increase; and (6) the 
program's plan to evaluate the effect of the enrollment increase 
on the program's success. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. The 
Board did not receive any comments on the proposal. 

STATUTORY AUTHORITY. The amendments are adopted un-
der the Occupations Code §301.151 and §301.157. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.157(a-1) states that a diploma program of study in 
this state that leads to an initial license as a registered nurse 
under Chapter 301 and that is completed on or after December 
31, 2014, must entitle a student to receive a degree on the stu-
dent's successful completion of a degree program of a public or 
private institution of higher education accredited by an agency 
recognized by the Texas Higher Education Coordinating Board. 
Section 301.157(b)(3) states that the Board may prescribe other 
rules as necessary to conduct approved schools of nursing and 
educational programs for the preparation of registered nurses or 
vocational nurses. 

Section 301.157(d-1) states that a school of nursing or educa-
tional program is considered approved by the Board and, except 
as provided by §301.157(d-7), is exempt from Board rules that 
require ongoing approval if the school or program: (i) is accred-

ited and maintains accreditation through a national nursing ac-
crediting agency selected by the Board under §301.157(b)(5); 
and (ii) maintains an acceptable pass rate as determined by the 
Board on the applicable licensing examination under Chapter 
301. 

Section 301.157(d-7) states that a school of nursing or educa-
tional program approved under §301.157(d-1) shall: (i) provide 
the Board with copies of any reports submitted to or received 
from the national nursing accrediting agency selected by the 
Board; (ii) notify the Board of any change in accreditation sta-
tus; and (iii) provide other information required by the Board as 
necessary to evaluate and establish nursing education and work-
force policy in this state. 

Section 301.157(d-8) states that, for purposes of §301.157(d-4), 
a nursing program is considered to meet standards substantially 
equivalent to the Board's standards if the program: (i) is part 
of an institution of higher education located outside this state 
that is approved by the appropriate regulatory authorities of that 
state; (ii) holds regional accreditation by an accrediting body rec-
ognized by the United States secretary of education and the 
Council for Higher Education Accreditation; (iii) holds specialty 
accreditation by an accrediting body recognized by the United 
States secretary of education and the Council for Higher Edu-
cation Accreditation, including the National League for Nursing 
Accrediting Commission; (iv) requires program applicants to be 
a licensed practical or vocational nurse, a military service corps-
man, or a paramedic, or to hold a college degree in a clinically ori-
ented health care field with demonstrated experience providing 
direct patient care; and (v) graduates students who: (A) achieve 
faculty-determined program outcomes, including passing crite-
rion-referenced examinations of nursing knowledge essential to 
beginning a registered nursing practice and transitioning to the 
role of registered nurse; (B) pass a criterion-referenced sum-
mative performance examination developed by faculty subject 
matter experts that measures clinical competencies essential 
to beginning a registered nursing practice and that meets na-
tionally recognized standards for educational testing, including 
the educational testing standards of the American Educational 
Research Association, the American Psychological Association, 
and the National Council on Measurement in Education; and (C) 
pass the National Council Licensure Examination for Registered 
Nurses at a rate equivalent to the passage rate for students of 
approved in-state programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601511 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: April 19, 2016 
Proposal publication date: February 26, 2016 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

CHAPTER 215. PROFESSIONAL NURSING 
EDUCATION 
22 TAC §215.8 

ADOPTED RULES April 15, 2016 41 TexReg 2753 



The Texas Board of Nursing (Board) adopts amendments to 
§215.8, relating to Students. The amendments are adopted 
without changes to the proposed text published in the February 
26, 2016, issue of the Texas Register (41 TexReg 1332) and will 
not be re-published. 

REASONED JUSTIFICATION. The amendments to §215.8 are 
adopted under the Occupations Code §301.151 and §301.157 
and are necessary to provide the Board the opportunity to mon-
itor program growth that could be considered high risk for stu-
dent success and program longevity. The editorial amendments 
to the rule make the rule's references internally consistent with 
other sections in the chapter and provide clear guidance to the 
public. 

Background 

The amendments were considered at the July 31, 2015, and 
September 18, 2015, meetings of Board's Advisory Committee 
on Education (Committee). Following its discussions, the Com-
mittee voted to recommend rule amendments to the Board that 
would require Board approval for a twenty-five percent (25%) or 
greater increase in annual student enrollment. The Committee 
voiced concerns that an unreasonably rapid expansion in pro-
gram enrollment could lead to understaffing, shortage of clinical 
placements, and poor student outcomes, including low passage 
rates on the national licensure examination. 

The adopted amendments are intended to ensure a program's 
continuing success by requiring Board approval when a profes-
sional nursing education program intends to expand its enroll-
ment by twenty-five percent (25%) or more annually. In evalu-
ating a program's request, the Board will consider whether the 
program's projected increase in enrollment is well supported; if 
the program has sufficient resources to implement the increase 
without negatively affecting the current student population; how 
well the program's enrollment management plan supports the 
requested increase; what effect the change of enrollment may 
have on faculty workload; whether clinical placement and uti-
lization will be negatively impacted; and the program's plan to 
evaluate the effect of the enrollment increase on the program's 
success. The Board's review and approval process is intended 
to assist programs in identifying potential risks that could nega-
tively affect their student populations when increases in enroll-
ment are not sufficiently planned for or are not well supported. 

The factors enumerated in the adopted rule, as well as the 
twenty-five percent (25%) benchmark, are derived from the 
standards of the Accreditation Commission for Education in 
Nursing (ACEN). For increases in enrollment, ACEN requires its 
accredited programs to submit a substantive change proposal 
to be considered and either granted or denied based upon con-
sideration of substantially similar factors as those contained in 
the Board's adopted rule. Under the Board's rules [(c)(5)-(13)], 
programs with national nursing accreditation are exempted 
from the Board's ongoing approval requirements, provided 
that the program's accreditation requirements are substantially 
equivalent to the standards set forth in Board rule. As such, 
the adopted rule will require non-accredited programs to meet 
the same standards for increases in enrollment that accredited 
programs must already meet, thus placing all programs on an 
equal footing. 

The remaining adopted amendments to §215.8(c)-(j) are edito-
rial in nature and remove outdated and obsolete references and 
terminology from the section. For example, portions of the rule 
text that referenced outdated titles for §213.28 and §213.29 have 

been updated to reference the new titles of those sections. Ad-
ditionally, the term "chemical dependency" has been changed to 
"substance use disorder" for consistency with recent changes to 
other Board rules (§§213.27, 213.28, and 213.29) and with re-
cent changes to the Diagnostic and Statistical Manual of Mental 
Disorders, 5th Edition. 

HOW THE SECTIONS WILL FUNCTION. Adopted §215.8(b) re-
quires Board approval when a professional nursing education 
program intends to expand its enrollment by twenty-five percent 
(25%) or more annually. Under the adopted amendments, the 
program must notify the Board of its intent to expand its enroll-
ment at least four months prior to implementing the change. The 
Executive Director, as authorized by the Board, or the Board it-
self will then consider whether to grant the program's request 
based upon a review of the factors specified in the rule. Those 
factors include: (1) the comparison of previous to projected nurs-
ing program enrollment by headcount; (2) enrollment projections 
and enrollment management plan; (3) the change of enrollment 
on faculty workload; (4) clinical placement/utilization; (5) addi-
tional resources required by the enrollment increase; and (6) the 
program's plan to evaluate the effect of the enrollment increase 
on the program's success. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. The 
Board did not receive any comments on the proposal. 

STATUTORY AUTHORITY. The amendments are adopted un-
der the Occupations Code §301.151 and §301.157. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du-
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es-
tablish standards of professional conduct for license holders un-
der Chapter 301; and (iv) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.157(a-1) states that a diploma program of study in 
this state that leads to an initial license as a registered nurse 
under Chapter 301 and that is completed on or after December 
31, 2014, must entitle a student to receive a degree on the stu-
dent's successful completion of a degree program of a public or 
private institution of higher education accredited by an agency 
recognized by the Texas Higher Education Coordinating Board. 
Section 301.157(b)(3) states that the Board may prescribe other 
rules as necessary to conduct approved schools of nursing and 
educational programs for the preparation of registered nurses or 
vocational nurses. 

Section 301.157(d-1) states that a school of nursing or educa-
tional program is considered approved by the Board and, except 
as provided by §301.157(d-7), is exempt from Board rules that 
require ongoing approval if the school or program: (i) is accred-
ited and maintains accreditation through a national nursing ac-
crediting agency selected by the Board under §301.157(b)(5); 
and (ii) maintains an acceptable pass rate as determined by the 
Board on the applicable licensing examination under Chapter 
301. 

Section 301.157(d-7) states that a school of nursing or educa-
tional program approved under §301.157(d-1) shall: (i) provide 
the Board with copies of any reports submitted to or received 
from the national nursing accrediting agency selected by the 
Board; (ii) notify the Board of any change in accreditation sta-
tus; and (iii) provide other information required by the Board as 
necessary to evaluate and establish nursing education and work-
force policy in this state. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Section 301.157(d-8) states that, for purposes of §301.157(d-4), 
a nursing program is considered to meet standards substantially 
equivalent to the Board's standards if the program: (i) is part 
of an institution of higher education located outside this state 
that is approved by the appropriate regulatory authorities of that 
state; (ii) holds regional accreditation by an accrediting body rec-
ognized by the United States secretary of education and the 
Council for Higher Education Accreditation; (iii) holds specialty 
accreditation by an accrediting body recognized by the United 
States secretary of education and the Council for Higher Edu-
cation Accreditation, including the National League for Nursing 
Accrediting Commission; (iv) requires program applicants to be 
a licensed practical or vocational nurse, a military service corps-
man, or a paramedic, or to hold a college degree in a clinically ori-
ented health care field with demonstrated experience providing 
direct patient care; and (v) graduates students who: (A) achieve 
faculty-determined program outcomes, including passing crite-
rion-referenced examinations of nursing knowledge essential to 
beginning a registered nursing practice and transitioning to the 
role of registered nurse; (B) pass a criterion-referenced sum-
mative performance examination developed by faculty subject 
matter experts that measures clinical competencies essential 
to beginning a registered nursing practice and that meets na-
tionally recognized standards for educational testing, including 
the educational testing standards of the American Educational 
Research Association, the American Psychological Association, 
and the National Council on Measurement in Education; and (C) 
pass the National Council Licensure Examination for Registered 
Nurses at a rate equivalent to the passage rate for students of 
approved in-state programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601512 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: April 19, 2016 
Proposal publication date: February 26, 2016 
For further information, please call: (512) 305-6822 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 461. GENERAL RULINGS 
22 TAC §461.9 
The Texas State Board of Examiners of Psychologists adopts 
the repeal of §461.9, Subdoctoral Licensure, without changes to 
the proposed text as published in the December 25, 2015, issue 
of the Texas Register (40 TexReg 9439). The rule will not be 
republished. 

The repeal is being adopted to ensure the protection and safety 
of the public. 

The repeal as adopted is necessary to reflect the consolidation 
of the substance of this rule with the newly adopted Board rule 
§463.8. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601485 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §461.17 
The Texas State Board of Examiners of Psychologists adopts 
amendments to §461.17, Profile Information, without changes 
to the proposed text as published in the December 25, 2015, 
issue of the Texas Register (40 TexReg 9440). The rule will not 
be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted is necessary to comply with the per-
son first respectful language requirement set forth in Chapter 392 
of the Texas Government Code. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601495 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

22 TAC §463.8 
The Texas State Board of Examiners of Psychologists adopts 
the repeal of §463.8, Licensed Psychological Associate, without 
changes to the proposed text as published in the December 25, 
2015, issue of the Texas Register (40 TexReg 9440). The rule 
will not be republished. 

The repeal is being adopted to ensure the protection and safety 
of the public. 

The repeal as adopted is necessary due to the extensive 
changes proposed for this rule. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601494 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §463.8 
The Texas State Board of Examiners of Psychologists adopts 
new rule §463.8, Licensed Psychological Associate, without 
changes to the proposed text as published in the December 25, 
2015, issue of the Texas Register (40 TexReg 9441). The rule 
will not be republished. 

The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted is intended to replace the current ver-
sion of the rule and reflects a collaborative effort by the Board 
and its stakeholders to consolidate the rules governing super-
vision into a more intuitive format. The adopted new rule sets 
forth the same requirements for licensure as the current rules, 
but will eventually require the supervised experience necessary 
for licensure to be obtained as part of an organized course of 
study. The adopted new rule will also expand licensure opportu-
nities by allowing applicants who possess a doctoral degree that 
is primarily psychological in nature, but who do not also have a 
master's degree, the ability to apply for licensure as a psycho-
logical associate. Lastly, the adopted new rule incorporates the 
designation of the title for an individual licensed under this rule, 
currently found in Board rule §461.9. 

No comments were received regarding the adoption of the new 
rule. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601496 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §463.9 
The Texas State Board of Examiners of Psychologists adopts 
the repeal of §463.9, Licensed Specialist in School Psychology, 
without changes to the proposed text as published in the Decem-
ber 25, 2015, issue of the Texas Register (40 TexReg 9442). The 
rule will not be republished. 

The repeal is being adopted to ensure the protection and safety 
of the public. 

The repeal as adopted is necessary due to the extensive 
changes proposed for this rule. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601487 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §463.9 
The Texas State Board of Examiners of Psychologists adopts 
new rule §463.9, Licensed Specialist in School Psychology, with 
changes to the proposed text as published in the December 25, 
2015, issue of the Texas Register (40 TexReg 9442). The rule 
will be republished. 
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The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted is intended to replace the current ver-
sion of the rule and reflects a collaborative effort by the Board 
and its stakeholders to consolidate the rules governing super-
vision into a more intuitive format. The adopted new rule sets 
forth the same requirements for licensure as the current rule, 
and seeks to clarify the requirements for licensure. 

A general comment was received regarding the adoption of the 
new rule. 

Comment 

The Board received a comment expressing concerns that sub-
section (c)(1) of the proposed rule was in direct conflict with sub-
section (c)(2) in that (c)(1) requires only a minimum of 1 hour of 
face-to-face supervision, whereas (c)(2) requires a minimum of 
2 hours of face-to-face supervision. 

Response 

The Board does not find that any such conflict exists. Subsection 
(c)(1) is simply a restatement of the current law, but will be su-
perseded by subsection (c)(2) on September 1, 2017 pursuant 
to subsection (c)(3). The Board believes the most prudent ap-
proach is to allow for a reasonable period of transition, thus giv-
ing licensees and training programs time to adapt their standards 
and practices. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

§463.9. Licensed Specialist in School Psychology. 

(a) Application Requirements. A completed application for 
licensure as a specialist in school psychology includes the following, 
in addition to the requirements set forth in Board rule §463.5 of this 
title (relating to Application File Requirements): 

(1) Documentation of an appropriate graduate degree; 

(2) Documentation from the National School Psychol-
ogists' Certification Board sent directly to the Board indicating the 
applicant holds current valid certification as a Nationally Certified 
School Psychologist (NCSP); or documentation of the following sent 
directly to the Board: 

(A) transcripts that verify that the applicant has met the 
requirements set forth in subsection (b) of this section; 

(B) proof of the internship required by subsection (c) 
of this section if the applicant did not graduate from either a training 
program approved by the National Association of School Psychologists 
(NASP) or a training program in school psychology accredited by the 
American Psychological Association (APA); and 

(C) the score that the applicant received on the School 
Psychology Examination sent directly from the Education Testing Ser-
vice; and 

(3) Reference letters from three different individuals 
licensed as psychologists or specialists in school psychology, or 
credentialed in school psychology in their respective jurisdictions. 

(b) Training Qualifications. 

(1) Applicants for licensure as a specialist in school psy-
chology who hold a valid NCSP certification or who have graduated 
from a training program approved by the National Association of 
School Psychologists or accredited in School Psychology by the 
American Psychological Association will be considered to have met 
the training and internship requirements of this rule. 

(2) Applicants for licensure who do not hold a valid NCSP 
certification, or who did not graduate from a training program approved 
by the National Association of School Psychologists or accredited in 
School Psychology by the American Psychological Association, must 
have completed a graduate degree in psychology from a regionally 
accredited academic institution. Applicants applying under this para-
graph must have completed, either as part of their graduate degree pro-
gram or after conferral of their graduate degree, at least 60 graduate 
level semester credit hours from a regionally accredited academic in-
stitution. A maximum of 12 internship hours may be counted toward 
the 60 hour requirement. For purposes of this rule, a graduate degree 
in psychology means the name of the candidate's major or program of 
studies is titled psychology. Applicants applying under this paragraph 
must submit evidence of graduate level coursework as follows: 

(A) Psychological Foundations, including: 

(i) biological bases of behavior; 

(ii) human learning; 

(iii) social bases of behavior; 

(iv) multi-cultural bases of behavior; 

(v) child or adolescent development; 

(vi) psychopathology or exceptionalities; 

(B) Research and Statistics; 

(C) Educational Foundations, including any of the fol-
lowing: 

(i) instructional design; 

(ii) organization and operation of schools; 

(iii) classroom management; or 

(iv) educational administration; 

(D) Assessment, including: 

(i) psychoeducational assessment; 

(ii) socio-emotional, including behavioral and cul-
tural, assessment; 

(E) Interventions, including: 

(i) counseling; 

(ii) behavior management; 

(iii) consultation; 

(F) Professional, Legal and Ethical Issues; and 

(G) A Practicum. 

(c) Completion of internship. 

(1) Applicants must have completed a minimum of 1200 
hours, of which 600 must be in a public school. A formal internship 
or other site-based training must be provided through a formal course 
of supervised study from a regionally accredited institution of higher 
education in which the applicant was enrolled or be obtained in accor-
dance with Board rule §463.11(c)(1) and (c)(2)(C) of this title (relating 
to Licensed Psychologist). The internship in the public school must 
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be supervised by an individual qualified in accordance with Board rule 
§465.38 of this title (relating to Psychological Services in the Schools). 
Internship which is not obtained in a public school must be supervised 
by a licensed psychologist. No experience with a supervisor who is re-
lated within the second degree of affinity or within the second degree by 
consanguinity to the person, or is under Board disciplinary order, may 
be considered for specialist in school psychology licensure. Internships 
may not involve more than two sites (a school district is considered one 
site) and must be obtained in not less than one or more than two aca-
demic years. These individuals must be designated as interns. Direct, 
systematic supervision must involve a minimum of one face-to-face 
contact hour per week or two consecutive face-to-face contact hours 
once every two weeks with the intern. The internship must include di-
rect intern application of assessment, intervention, behavior manage-
ment, and consultation, for children representing a range of ages, pop-
ulations and needs. 

(2) Applicants must have completed an internship with a 
minimum of 1200 hours. The internship must also meet the following 
criteria: 

(A) At least 600 of the internship hours must have been 
completed in a public school. 

(B) The internship must be provided through a formal 
course of supervised study from a regionally accredited institution of 
higher education in which the applicant was enrolled; or the internship 
must have been obtained in accordance with Board rule §463.11(d)(1) 
and (d)(2)(C) of this title. 

(C) Any portion of an internship completed within a 
public school must be supervised by a Licensed Specialist in School 
Psychology, and any portion of an internship not completed within a 
public school must be supervised by a Licensed Psychologist. 

(D) No experience which is obtained from a supervisor 
who is related within the second degree of affinity or consanguinity to 
the supervisee may be utilized. 

(E) Unless authorized by the Board, supervised expe-
rience received from a supervisor practicing with a restricted license 
may not be utilized to satisfy the requirements of this rule. 

(F) Internship hours must be obtained in not more than 
two placements. A school district, consortium, and educational co-op 
are each considered one placement. 

(G) Internship hours must be obtained in not less than 
one or more than two academic years. 

(H) An individual completing an internship under this 
rule must be designated as an intern. 

(I) Interns must receive no less than two hours of super-
vision per week, with no more than half being group supervision. The 
amount of weekly supervision may be reduced, on a proportional basis, 
for interns working less than full-time. 

(J) The internship must include direct intern application 
of assessment, intervention, behavior management, and consultation, 
for children representing a range of ages, populations and needs. 

(3) Paragraph (2) of this subsection, along with all of its 
subparts, shall take effect, supersede, and take the place of paragraph 
(1) of this subsection on September 1, 2017. 

(d) Additional Requirements. In addition to the requirements 
of subsection (a) through (c) of this section, applicants for licensure as 
a specialist in school psychology must meet the requirements imposed 
under §501.255(a)(2) - (9) of the Psychologists' Licensing Act. 

(e) Examinations. Applicants must take the National School 
Psychology Examination and obtain at least the current cut-off score 
for the NCSP certification before applying for licensure as a specialist 
in school psychology. Following approval to sit for Board exams, an 
applicant must take and pass the Jurisprudence Examination within the 
time required by Board rule §463.19. 

(f) Trainee Status. 

(1) An applicant for the specialist in school psychology li-
cense who has not yet passed the Board's Jurisprudence Examination, 
but who otherwise meets all licensing requirements under this rule, may 
practice in the public schools under the supervision of a Licensed Spe-
cialist in School Psychology, as a trainee for not more than one year. 

(2) A trainee status letter shall be issued to an applicant 
upon proof of licensing eligibility, save and except proof of passage of 
the Board's Jurisprudence Examination. 

(3) An individual with trainee status is subject to all appli-
cable laws governing the practice of psychology. 

(4) A trainee's status shall be suspended or revoked upon 
a showing of probable cause of a violation of the Board's rules or any 
law pertaining to the practice of psychology, and the individual may be 
made the subject of an eligibility proceeding. The one year period for 
trainee status shall not be tolled by any suspension of the trainee status. 

(5) Following official notification from the Board upon 
passage of the Jurisprudence Examination or the expiration of one year, 
whichever occurs first, an individual's trainee status shall terminate. 

(6) An individual practicing under trainee status must be 
designated as a trainee. 

(g) Provision of psychological services in the public schools 
by unlicensed individuals. An unlicensed individual may provide psy-
chological services under supervision in the public schools if: 

(1) the individual is enrolled in an internship, practicum 
or other site based training in a psychology program in a regionally 
accredited institution of higher education; 

(2) the individual has completed an internship that meets 
the requirements of this rule, and has submitted an application for li-
censure as a Licensed Specialist in School Psychology to the Board that 
has not been denied, returned, or gone void under Board rule §463.2 of 
this title (relating to Application Process; or 

(3) the individual has been issued a trainee status letter. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601506 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

♦ ♦ ♦ 
22 TAC §463.10 
The Texas State Board of Examiners of Psychologists adopts the 
repeal of §463.10, Provisionally Licensed Psychologists. The 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

repeal is adopted without changes to the proposed text as pub-
lished in the December 25, 2015, issue of the Texas Register (40 
TexReg 9444). The rule will not be republished. 

The repeal is being adopted to ensure the protection and safety 
of the public. 

The repeal as adopted is necessary due to the extensive 
changes proposed for this rule. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601493 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §463.10 
The Texas State Board of Examiners of Psychologists adopts 
new rule §463.10, Provisionally Licensed Psychologists. The 
rule is adopted without changes to the proposed text as pub-
lished in the December 25, 2015, issue of the Texas Register 
(40 TexReg 9445). The rule will not be republished. 

The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted is intended to replace the current ver-
sion of the rule and reflects a collaborative effort by the Board 
and its stakeholders to consolidate the rules governing supervi-
sion into a more intuitive format. The adopted new rule sets forth 
the same requirements for licensure as the current rule, and will 
allow applicants to begin the application process up to 60 days 
prior to receiving their degree. The adopted new rule also es-
tablishes the status of provisional trainee for those applicants 
who have not yet passed the EPPP or Jurisprudence Examina-
tion, but who wish to begin acquiring the supervised experience 
needed for full licensure. 

No comments were received regarding the adoption of the new 
rule. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601497 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §463.11 
The Texas State Board of Examiners of Psychologists adopts the 
repeal of §463.11, Licensed Psychologist. The repeal is adopted 
without changes to the proposed text as published in the Decem-
ber 25, 2015, issue of the Texas Register (40 TexReg 9446). The 
rule will not be republished. 

The repeal is being adopted to ensure the protection and safety 
of the public. 

The repeal as adopted is necessary due to the extensive 
changes proposed for this rule. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601492 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §463.11 
The Texas State Board of Examiners of Psychologists adopts 
new rule §463.11, Licensed Psychologist. The rule is adopted 
with changes to the proposed text as published in the December 
25, 2015, issue of the Texas Register (40 TexReg 9447) and will 
be republished. 

The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted is intended to replace the current ver-
sion of the rule and reflects a collaborative effort by the Board 
and its stakeholders to consolidate the rules governing supervi-
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sion into a more intuitive format. The adopted new rule requires 
applicants to complete a formal internship as part of their doc-
toral program, complete a total of 3,500 hours of supervised ex-
perience, and expands the number of formal internship programs 
specifically recognized by rule. The adopted new rule also re-
quires the post-doctoral supervised experience be obtained as 
a provisional trainee or provisionally licensed psychologist, and 
clearly identifies the time frames for obtaining supervised expe-
rience. Lastly, the adopted new rule simplifies and clarifies the 
procedure for addressing gaps in an applicant's supervised ex-
perience. 

No comments were received regarding the adoption of the new 
rule. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

§463.11. Licensed Psychologist. 

(a) Application Requirements. Application for licensure as a 
psychologist may be made upon passage of, or exemption from the Oral 
Examination. An application for licensure as a psychologist includes, 
in addition to the requirements set forth in Board rule §463.5(1) of this 
title (relating to Application File Requirements): 

(1) Documentation of current licensure as a provisionally 
licensed psychologist in good standing. 

(2) Documentation indicating passage of or exemption 
from the Board's Oral Examination. 

(3) Documentation of supervised experience from a li-
censed psychologist which satisfies the requirements of the Board. The 
formal internship must be documented by the Director of Internship 
Training. 

(4) Documentation of licensure in other jurisdictions, in-
cluding information on disciplinary action and pending complaints, 
sent directly to the Board. 

(b) Degree Requirements. The degree requirements for licen-
sure as a psychologist are the same as for provisional licensure as stated 
in Board rule §463.10 of this title (relating to Provisionally Licensed 
Psychologist). 

(c) Supervised Experience. In order to qualify for licensure, a 
psychologist must submit proof of two years of supervised experience, 
at least one year of which must have been received after the doctoral 
degree was officially conferred or completed, whichever is earliest, as 
shown on the official transcript, and at least one year of which must 
have been a formal internship. The formal internship year may be met 
either before or after the doctoral degree is conferred or completed. 
Supervised experience must be obtained in a minimum of two, and no 
more than three, calendar years. 

(1) General. All supervised experience for licensure as a 
psychologist, including the formal internship, must meet the following 
requirements: 

(A) Experience may be obtained only in either a full-
time or half-time setting. 

(B) A year of full-time supervised experience is defined 
as a minimum of 35 hours per week employment/experience in not less 
than 12 consecutive calendar months in not more than two placements. 

(C) A year of half-time supervised experience is defined 
as a minimum of 20 hours per week employment/experience in not less 
than 24 consecutive calendar months in not more than two placements. 

(D) A year of full-time experience may be acquired 
through a combination of half-time and full-time employment/expe-
rience provided that the equivalent of a full-time year of supervision 
experience is satisfied. 

(E) One calendar year from the beginning of ten consec-
utive months of employment/experience in an academic setting consti-
tutes one year of experience. 

(F) When supervised experience is interrupted, the 
Board may waive upon a showing of good cause by the supervisee, 
the requirement that the supervised experience be completed in 
consecutive months. Any consecutive experience obtained before or 
after the gap must be at least six months unless the supervisor remains 
the same. Waivers for such gaps are rarely approved and must be 
requested in writing and include sufficient documentation to permit 
verification of the circumstances supporting the request. No waiver 
will be granted unless the Board finds that the supervised experience 
for which the waiver is sought was adequate and appropriate. Good 
cause is defined as: 

(i) unanticipated discontinuance of the supervision 
setting, 

(ii) maternity or paternity leave of supervisee, 

(iii) relocation of spouse or spousal equivalent, 

(iv) serious illness of the supervisee, or serious ill-
ness in supervisee's immediate family. 

(G) A rotating internship organized within a doctoral 
program is considered to be one placement. 

(H) The experience requirement must be obtained after 
official enrollment in a doctoral program. 

(I) All supervised experience must be received from a 
psychologist licensed at the time supervision is received. 

(J) The supervising psychologist must be trained in the 
area of supervision provided to the supervisee. 

(K) No experience which is obtained from a psycholo-
gist who is related within the second degree of affinity or within the 
second degree by consanguinity to the person may be considered. 

(L) All supervised experience obtained for the purpose 
of licensure must be conducted in accordance with all applicable Board 
rules. 

(M) Experience received from a psychologist while the 
psychologist is practicing subject to an Agreed Board Order or Board 
Order shall not, under any circumstances, qualify as supervised expe-
rience for licensure purposes regardless of the setting in which it was 
received. Psychologists who become subject to an Agreed Board Or-
der or Board Order shall inform all supervisees of the Agreed Board 
Order or Board Order and assist all supervisees in finding appropriate 
alternate supervision. 

(N) The supervisee shall be designated by a title that 
clearly indicates a supervisory licensing status such as "intern," "res-
ident," "trainee," or "fellow." An individual who is a provisionally li-
censed psychologist or a licensed psychological associate may use his 
or her title so long as those receiving psychological services are clearly 
informed that the individual is under the supervision of a licensed psy-
chologist. An individual who is a licensed specialist in school psychol-
ogy may use his or her title so long as the supervised experience takes 
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place within the public schools, and those receiving psychological ser-
vices are clearly informed that the individual is under the supervision 
of an individual who is licensed as a psychologists and specialist in 
school psychology. Use of a different job title is permitted only if the 
supervisee is providing services for a government facility or other fa-
cility exempted under §501.004 of the Act (Applicability) and the su-
pervisee is using a title assigned by that facility. 

(O) The supervisee and supervisor must clearly inform 
those receiving psychological services as to the supervisory status of 
the individual and how the patient or client may contact the supervising 
licensed psychologist directly. 

(2) Formal Internship. At least one year of experience must 
be satisfied by one of the following types of formal internship: 

(A) The successful completion of an internship pro-
gram accredited by the American Psychological Association (APA); or 

(B) The successful completion of an organized intern-
ship meeting all of the following criteria: 

(i) It must constitute an organized training program 
which is designed to provide the intern with a planned, programmed 
sequence of training experiences. The primary focus and purpose of 
the program must be to assure breadth and quality of training. 

(ii) The internship agency must have a clearly desig-
nated staff psychologist who is responsible for the integrity and quality 
of the training program and who is actively licensed/certified by the 
licensing board of the jurisdiction in which the internship takes place 
and who is present at the training facility for a minimum of 20 hours a 
week. 

(iii) The internship agency must have two or more 
full-time licensed psychologists on the staff as primary supervisors. 

(iv) Internship supervision must be provided by a 
staff member of the internship agency or by an affiliate of that agency 
who carries clinical responsibility for the cases being supervised. 

(v) The internship must provide training in a range 
of assessment and intervention activities conducted directly with pa-
tients/clients. 

(vi) At least 25% of trainee's time must be in direct 
patient/client contact (minimum 375 hours). 

(vii) The internship must include a minimum of two 
hours per week (regardless of whether the internship was completed 
in one year or two) of regularly scheduled formal, face-to-face indi-
vidual supervision. There must also be at least two additional hours 
per week in learning activities such as: case conferences involving a 
case in which the intern was actively involved; seminars dealing with 
psychology issues; co-therapy with a staff person including discussion; 
group supervision; additional individual supervision. 

(viii) Training must be post-clerkship, post-
practicum and post-externship level. 

(ix) The internship agency must have a minimum of 
two full-time equivalent interns at the internship level of training during 
applicant's training period. 

(x) The internship agency must inform prospective 
interns about the goals and content of the internship, as well as the 
expectations for quantity and quality of trainee's work; or 

(C) The successful completion of an organized intern-
ship program in a school district meeting the following criteria: 

(i) The internship experience must be provided at or 
near the end of the formal training period. 

(ii) The internship experience must occur on a full-
time basis over a period of one academic year, or on a half-time basis 
over a period of two consecutive academic years. 

(iii) The internship experience must be consistent 
with a written plan and must meet the specific training objectives of 
the program. 

(iv) The internship experience must occur in a set-
ting appropriate to the specific training objectives of the program. 

(v) At least 600 clock hours of the internship expe-
rience must occur in a school setting and must provide a balanced ex-
posure to regular and special educational programs. 

(vi) The internship experience must occur under 
conditions of appropriate supervision. Field-based internship super-
visors, for the purpose of the internship that takes place in a school 
setting, must be licensed as a psychologist and, if a separate credential 
is required to practice school psychology, must have a valid credential 
to provide psychology in the public schools. The portion of the 
internship which appropriately may take place in a non-school setting 
must be supervised by a psychologist. 

(vii) Field-based internship supervisors must be re-
sponsible for no more than two interns at any given time. University 
internship supervisors shall be responsible for no more than twelve in-
terns at any given time. 

(viii) Field-based internship supervisors must pro-
vide at least two hours per week of direct supervision for each intern. 
University internship supervisors must maintain an ongoing relation-
ship with field-based internship supervisors and shall provide at least 
one field-based contact per semester with each intern. 

(ix) The internship site shall inform interns concern-
ing the period of the internship and the training objectives of the pro-
gram. 

(x) The internship experience must be systemat-
ically evaluated in a manner consistent with the specific training 
objectives of the program. 

(xi) The internship experience must be conducted in 
a manner consistent with the current legal-ethical standards of the pro-
fession. 

(xii) The internship agency must have a minimum 
of two full-time equivalent interns at the internship level during the 
applicant's training period. 

(xiii) The internship agency must have the availabil-
ity of at least two full-time equivalent psychologists as primary super-
visors, at least one of whom is employed full time at the agency and is 
a school psychologist. 

(3) Industrial/Organizational Requirements. Individuals 
enrolled in an Industrial/Organizational doctoral degree program are 
exempt from the formal internship requirement and must complete 
two full years of supervised experience, at least one of which must be 
received after the doctoral degree is conferred and both of which must 
meet the requirements of paragraph (1) of this subsection. Individuals 
who do not undergo a formal internship pursuant to this paragraph 
should note that Board rules prohibit a psychologist from practicing 
in an area in which he or she does not have sufficient training and 
experience, of which a formal internship year is considered to be an 
integral requirement. 
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(d) Supervised Experience. In order to qualify for licensure, 
an applicant must submit proof of a minimum of 3,500 hours of su-
pervised experience, at least 1,750 of which must have been received 
after obtaining either provisional trainee status or provisional licensure, 
and at least 1,750 of which must have been obtained through a formal 
internship that occurred prior to conferral of the doctoral degree. Fol-
lowing the conferral of a doctoral degree, 1,750 hours obtained while 
employed in the delivery of psychological services in an exempt facility 
or in another jurisdiction, under the supervision of a licensed psycholo-
gist, may be substituted for the minimum of 1,750 hours of supervised 
experience required as a provisional trainee or provisionally licensed 
psychologist. 

(1) General. All supervised experience for licensure as a 
psychologist, including the formal internship, must meet the following 
requirements: 

(A) Each period of supervised experience must be ob-
tained in not more than two placements, and in not more than 24 con-
secutive months. 

(B) Gaps Related to Supervised Experience. 

(i) Unless a waiver is granted by the Board, an ap-
plication for a psychologist's license will be denied if a gap of more 
than 2 years exists between: 

(I) the date an applicant's doctoral degree was of-
ficially conferred and the date the applicant began obtaining their hours 
of supervised experience under provisional trainee status or provisional 
licensure; or 

(II) the completion date of an applicant's hours of 
supervised experience acquired as a provisional trainee or provisionally 
licensed psychologist, and the date of application. 

(ii) The Board shall grant a waiver upon a showing 
of good cause by the applicant. Good cause shall include, but is not 
limited to: 

(I) proof of continued employment in the de-
livery of psychological services in an exempt setting as described in 
§501.004 of the Act, during any gap period; 

(II) proof of annual professional development, 
which at a minimum meets the Board's professional development 
requirements, during any gap period; 

(III) proof of enrollment in a course of study in a 
regionally accredited institution or training facility designed to prepare 
the individual for the profession of psychology during any gap period; 
or 

(IV) proof of licensure as a psychologist and con-
tinued employment in the delivery of psychological services in another 
jurisdiction. 

(C) A formal internship with rotations, or one that is 
part of a consortium within a doctoral program, is considered to be one 
placement. A consortium is composed of multiple placements that have 
entered into a written agreement setting forth the responsibilities and 
financial commitments of each participating member, for the purpose of 
offering a well-rounded, unified psychology training program whereby 
trainees work at multiple sites, but obtain training from one primary site 
with some experience at or exposure to aspects of the other sites that 
the primary site does not offer. 

(D) The supervised experience required by this rule 
must be obtained after official enrollment in a doctoral program. 

(E) All supervised experience must be received from a 
psychologist licensed at the time supervision is received. 

(F) The supervising psychologist must be trained in the 
area of supervision provided to the supervisee. 

(G) Experience obtained from a psychologist who is re-
lated within the second degree of affinity or consanguinity to the super-
visee may not be utilized to satisfy the requirements of this rule. 

(H) All supervised experience obtained for the purpose 
of licensure must be conducted in accordance with all applicable Board 
rules. 

(I) Unless authorized by the Board, supervised experi-
ence received from a psychologist practicing with a restricted license 
may not be utilized to satisfy the requirements of this rule. 

(J) The supervisee shall be designated by a title that 
clearly indicates a supervisory licensing status such as "intern," "resi-
dent," "trainee," or "fellow." An individual who is a Provisionally Li-
censed Psychologist or a Licensed Psychological Associate may use 
his or her title so long as those receiving psychological services are 
clearly informed that the individual is under the supervision of a li-
censed psychologist. An individual who is a Licensed Specialist in 
School Psychology may use his or her title so long as the supervised 
experience takes place within the public schools, and those receiving 
psychological services are clearly informed that the individual is under 
the supervision of an individual who is licensed as a psychologist and 
specialist in school psychology. Use of a different job title is permitted 
only if authorized under §501.004 of the Psychologists' Licensing Act, 
or another Board rule. 

(2) Formal Internship. The formal internship hours must 
be satisfied by one of the following types of formal internships: 

(A) The successful completion of an internship pro-
gram accredited by the American Psychological Association (APA) 
or Canadian Psychological Association (CPA), or which is a member 
of the Association of Psychology Postdoctoral and Internship Centers 
(APPIC); or 

(B) The successful completion of an organized intern-
ship meeting all of the following criteria: 

(i) It must constitute an organized training program 
which is designed to provide the intern with a planned, programmed 
sequence of training experiences. The primary focus and purpose of 
the program must be to assure breadth and quality of training. 

(ii) The internship agency must have a clearly desig-
nated staff psychologist who is responsible for the integrity and quality 
of the training program and who is actively licensed/certified by the 
licensing board of the jurisdiction in which the internship takes place 
and who is present at the training facility for a minimum of 20 hours a 
week. 

(iii) The internship agency must have two or more 
full-time licensed psychologists on the staff as primary supervisors. 

(iv) Internship supervision must be provided by a 
staff member of the internship agency or by an affiliate of that agency 
who carries clinical responsibility for the cases being supervised. 

(v) The internship must provide training in a range 
of assessment and intervention activities conducted directly with pa-
tients/clients. 

(vi) At least 25% of trainee's time must be in direct 
patient/client contact. 
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♦ ♦ ♦ 

(vii) The internship must include a minimum of two 
hours per week of regularly scheduled formal, face-to-face individual 
supervision. There must also be at least four additional hours per week 
in learning activities such as: case conferences involving a case in 
which the intern was actively involved; seminars dealing with psychol-
ogy issues; co-therapy with a staff person including discussion; group 
supervision; additional individual supervision. 

(viii) Training must be post-clerkship, post-
practicum and post-externship level. 

(ix) The internship agency must have a minimum of 
two full-time equivalent interns at the internship level of training during 
applicant's training period. 

(x) The internship agency must inform prospective 
interns about the goals and content of the internship, as well as the ex-
pectations for quantity and quality of trainee's work, including expected 
competencies; or 

(C) The successful completion of an organized intern-
ship program in a school district meeting the following criteria: 

(i) The internship experience must be provided at or 
near the end of the formal training period. 

(ii) The internship experience must require a mini-
mum of 35 hours per week over a period of one academic year, or a 
minimum of 20 hours per week over a period of two consecutive aca-
demic years. 

(iii) The internship experience must be consistent 
with a written plan and must meet the specific training objectives of 
the program. 

(iv) The internship experience must occur in a set-
ting appropriate to the specific training objectives of the program. 

(v) At least 600 clock hours of the internship expe-
rience must occur in a school setting and must provide a balanced ex-
posure to regular and special educational programs. 

(vi) The internship experience must occur under 
conditions of appropriate supervision. Field-based internship super-
visors, for the purpose of the internship that takes place in a school 
setting, must be licensed as a psychologist and, if a separate credential 
is required to practice school psychology, must have a valid credential 
to provide psychology in the public schools. The portion of the 
internship which appropriately may take place in a non-school setting 
must be supervised by a psychologist. 

(vii) Field-based internship supervisors must be re-
sponsible for no more than two interns at any given time. University 
internship supervisors shall be responsible for no more than twelve in-
terns at any given time. 

(viii) Field-based internship supervisors must pro-
vide at least two hours per week of direct supervision for each intern. 
University internship supervisors must maintain an ongoing relation-
ship with field-based internship supervisors and shall provide at least 
one field-based contact per semester with each intern. 

(ix) The internship site shall inform interns concern-
ing the period of the internship and the training objectives of the pro-
gram. 

(x) The internship experience must be systemat-
ically evaluated in a manner consistent with the specific training 
objectives of the program. 

(xi) The internship experience must be conducted in 
a manner consistent with the current legal-ethical standards of the pro-
fession. 

(xii) The internship agency must have a minimum 
of two full-time equivalent interns at the internship level during the 
applicant's training period. 

(xiii) The internship agency must have the availabil-
ity of at least two full-time equivalent psychologists as primary super-
visors, at least one of whom is employed full time at the agency and is 
a school psychologist. 

(3) Industrial/Organizational Requirements. Individuals 
enrolled in an Industrial/Organizational doctoral degree program are 
exempt from the formal internship requirement but must complete 
3,500 hours of supervised experience meeting the requirements of 
paragraph (1) of this subsection, at least 1,750 of which must have 
been received as a provisional trainee or provisionally licensed 
psychologist. Individuals who do not undergo a formal internship 
pursuant to this paragraph should note that Board rules prohibit a 
psychologist from practicing in an area in which they do not have 
sufficient training and experience, of which a formal internship is 
considered to be an integral requirement. 

(4) Licensure Following Retraining. 

(A) In order to qualify for licensure after undergoing 
retraining, an applicant must demonstrate the following: 

(i) conferral of a doctoral degree in psychology from 
a regionally accredited institution of higher education prior to under-
going retraining; 

(ii) completion of a formal, accredited post-doctoral 
retraining program in psychology which included at least 1,750 hours 
in a formal internship; 

(iii) retraining within the two year period preceding 
the date of application for licensure under this rule, or continuous em-
ployment in the delivery of psychological services in an exempt setting 
as described in §501.004 of the Psychologists' Licensing Act since re-
ceiving their doctoral degree; and 

(iv) upon completion of the retraining program, at 
least 1,750 hours of supervised experience after obtaining either provi-
sional trainee status or provisional licensure. 

(B) An applicant meeting the requirements of this sub-
section is considered to have met the requirements for supervised ex-
perience under this rule. 

(e) Effective Date of Change Regarding Supervised Experi-
ence. Subsection (d), along with all of its subparts, shall take effect, 
supersede, and take the place of subsection (c) on September 1, 2017. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601505 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 
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22 TAC §463.30 
The Texas State Board of Examiners of Psychologists adopts 
amendments to §463.30, Licensing for Military Service Mem-
bers, Veterans and Spouses, with changes to the proposed text 
as published in the December 25, 2015, issue of the Texas Reg-
ister (40 TexReg 9451). The rule will be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted is necessary to comply with the 
changes made to Ch. 55, Occupations Code, by Texas S.B. 
1307, 84th Leg., R.S. (2015) and Texas H.B. 3742, 84th Leg., 
R.S. (2015). 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

§463.30. Licensing for Military Service Members, Veterans and 
Spouses. 

(a) Military Service Members, Veterans and Spouses. 

(1) A license may be issued to a military service member, 
military veteran, or military spouse, as those terms are defined by Chap-
ter 55, Occupations Code, provided that the following documentation 
is provided to the Board: 

(A) if the applicant is a military spouse, proof of mar-
riage to a military service member; and 

(B) proof that the applicant holds a current license in 
another jurisdiction that has licensing requirements that are substan-
tially equivalent to the requirements for the license in this state; or 

(C) proof that within the five years preceding the appli-
cation date, the spouse held the license in Texas. 

(2) An applicant applying for licensure under paragraph (1) 
of this subsection must provide documentation from all other jurisdic-
tions in which the applicant is licensed that indicate that the applicant 
has received no disciplinary action from those jurisdictions regarding 
a mental health license. 

(3) As part of the application process, the Executive Direc-
tor may waive any prerequisite for obtaining a license under this rule, 
other than paragraph (1)(B) and (C) of this subsection and the jurispru-
dence examination, if it is determined that the applicant's education, 
training, and experience provide reasonable assurance that the appli-
cant has the knowledge and skills necessary for entry-level practice 
under the license sought. When making this determination, the Exec-
utive Director must consult with the Board's Applications Committee 
and consider the committee's input and recommendations. In the event 
the Executive Director does not follow a recommendation of the Appli-
cations Committee, he or she must submit a written explanation to the 
Applications Committee explaining why its recommendation was not 
followed. No waiver may be granted where a military service member 
or military veteran holds a license issued by another jurisdiction that 
has been restricted, or where the applicant has an unacceptable crimi-
nal history. 

(4) Alternative demonstrations of competency to meet the 
requirements for licensure. The following provisions provide alterna-
tive demonstrations of competency to the Board's licensing standards. 

(A) Licensed Specialist in School Psychology. An ap-
plicant who meets the requirements of paragraph (1) of this subsec-
tion is considered to have met the following requirements for this type 
of license: three reference letters, submission of an official transcript, 
and evidence of the required coursework or National Association of 
School Psychologists certification, and passage of the National School 
Psychology Examination. All other requirements for licensure are still 
required. 

(B) Licensed Psychological Associate. An applicant 
who meets the requirements of paragraph (1) of this subsection is 
considered to have met the following requirements for this type of 
license: three reference letters, submission of an official transcript, 
450 internship hours, and passage of the Examination for Professional 
Practice in Psychology (EPPP) at the Texas cut-off. All other require-
ments for licensure are still required. 

(C) Provisionally Licensed Psychologist. An applicant 
who meets the requirements of paragraph (1) of this subsection is con-
sidered to have met the following requirements for this type of license: 
three reference letters, submission of an official transcript, and passage 
of the EPPP at the Texas cut-off. All other requirements for licensure 
are still required. 

(D) Licensed Psychologist. An applicant who meets the 
requirements of paragraph (1) of this subsection is considered to have 
met the following requirements for this type of license: two years of 
supervised experience. All other requirements for licensure, including 
the requirements of this paragraph, are still required. 

(5) Determination of substantial equivalency for licensing 
requirements in another state. The applicant must provide to the Board 
proof that the state in which the applicant is licensed has standards for 
licensure that are substantially equivalent to the requirements of this 
Board for the applicable license type: 

(A) Licensed Specialist in School Psychology (the li-
cense required to provide psychological services in the public schools). 

(i) The completion of a training program in school 
psychology approved/accredited by the American Psychological Asso-
ciation or the National Association of School Psychologists or a mas-
ter's degree in psychology with specific course work as set forth in 
Board rule §463.9 of this title (relating to Licensed Specialist in School 
Psychology); and 

(ii) Passage of the National School Psychology Ex-
amination. 

(B) Licensed Psychological Associate (the graduate 
level license that requires supervision by a licensed psychologist). 

(i) Graduate degree that is primarily psychological 
in nature and the degree is at least 42 hours with at least 27 hours in 
psychology courses; 

(ii) Passage of the EPPP at the master's level at 55%; 
and 

(iii) A minimum of 450 hours of practicum, intern-
ship, or experience in psychology, under the supervision of a licensed 
psychologist. 

(C) Provisionally Licensed Psychologist (the doctoral 
level license that must be supervised by a licensed psychologist). 

(i) Doctoral degree in psychology; and 

(ii) Passage of the EPPP at the doctoral level at 70%. 

(D) Licensed Psychologist (the doctoral license that is 
required to practice independently). 
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(i) Doctoral degree in psychology; 

(ii) Passage of the EPPP at the doctoral level of 70%; 

(iii) Two years of supervised experience by a 
licensed psychologist; and 

(iv) Passage of an oral examination. 

(6) Renewal of License Issued to Military Service Mem-
bers, Veterans, and Spouses. A license issued pursuant to this rule shall 
remain active until last day of licensee's birth month following a period 
of one year from the date of issuance of the license, at which time it 
will be subject to all renewal requirements. 

(b) Applicants with Military Experience. 

(1) A military service member or military veteran, as de-
fined by Chapter 55, Occupations Code, shall receive credit toward the 
following licensing requirements for verified military service, training, 
or education: 

(A) Licensed Specialist in School Psychology. A mil-
itary service member or military veteran who was engaged in or who 
has been engaged in the delivery of psychological services within the 
military, for at least one year, is considered to have met the following 
requirements for this type of license: three reference letters. All other 
requirements for licensure are still required. 

(B) Licensed Psychological Associate. A military ser-
vice member or military veteran who was engaged in or who has been 
engaged in the delivery of psychological services within the military, 
for at least one year, is considered to have met the following require-
ments for this type of license: three reference letters, 450 hours of su-
pervised experience. All other requirements for licensure are still re-
quired. 

(C) Provisionally Licensed Psychologist. A military 
service member or military veteran who was engaged in or who has 
been engaged in the delivery of psychological services within the 
military, for at least one year, is considered to have met the following 
requirements for this type of license: three reference letters. All other 
requirements for licensure are still required. 

(D) Licensed Psychologist. A military service member 
or military veteran who was engaged in or who has been engaged in the 
delivery of psychological services within the military, for at least one 
year following conferral of a doctoral degree, is considered to have met 
the following requirements for this type of license: one year of post-
doctoral supervised experience. All other requirements for licensure 
are still required. 

(2) An applicant with an honorable discharge from the 
United States military either during the application process or within 
the three year period preceding the date the application is received by 
the Board, is considered to have met the requirement for one of the 
three reference letters. 

(3) A military service member or military veteran may not 
receive credit toward licensing requirements due to military service, 
training, or education if they hold a license issued by another juris-
diction that has been restricted, or they have an unacceptable criminal 
history. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016, 

2016. 

TRD-201601498 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

CHAPTER 465. RULES OF PRACTICE 
 TAC §465.1 
e Texas State Board of Examiners of Psychologists adopts 
endments to §465.1, Definitions, with changes to the pro-
sed text as published in the January 15, 2016, issue of the 
xas Register (41 TexReg 569). The rule will be republished. 

e amendment is being adopted to ensure the protection and 
fety of the public. 

e amendment as adopted seeks to clarify certain definitions 
levant to Board rule §465.18, and seeks to clarify that forensic 
ychological services do not include evaluations, proceedings, 
 hearings under the Individuals with Disabilities Education Act. 

 comments were received regarding the adoption of the 
endment. 

e amendment is adopted under Texas Occupations Code, Ti-
 3, Subtitle I, Chapter 501, which provides the Texas State 
ard of Examiners of Psychologists with the authority to make 
l rules, not inconsistent with the Constitution and Laws of this 
ate, which are reasonably necessary for the proper perfor-
ance of its duties and regulations of proceedings before it. 

65.1. Definitions. 
e following terms have the following meanings: 

(1) "Client" has the same meaning as "patient." 

(2) "Dual Relationship" means a situation where a licensee 
d another individual have both a professional relationship and a non-
ofessional relationship. Dual relationships include, but are not lim-
d to, personal friendships, business or financial interactions, mutual 
b or social group activities, family or marital ties, or sexual relation-
ips. 

(3) "Forensic psychological services" are services involv-
g courts, legal claims, or the legal system. The provision of foren-
 psychological services includes any and all preliminary and ex-
oratory services, testing, assessments, evaluations, interviews, exam-
ations, depositions, oral or written reports, live or recorded testimony, 
 any psychological service provided by a licensee concerning a cur-
nt or potential legal case at the request of a party or potential party, an 
orney for a party, or a court, or any other individual or entity, regard-
s of whether the licensee ultimately provides a report or testimony 
at is utilized in a legal proceeding. However, forensic psychological 
rvices do not include evaluations, proceedings, or hearings under the 
dividuals with Disabilities Education Improvement Act (IDEIA). 

(4) "Forensic evaluation" is an evaluation conducted, not 
r the purpose of providing mental health treatment, but rather at the 
quest of a court, a federal, state, or local governmental entity, an attor-
y, or an administrative body including federal and private disability 
nefits providers to assist in addressing a forensic referral question. 

(5) "Informed Consent" means the written documented 
nsent of the patient, client and other recipients of psychological 
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services only after the patient, client or other recipient has been 
made aware of the purpose and nature of the services to be provided, 
including but not limited to: the specific goals of the services; the 
procedures to be utilized to deliver the services; possible side effects 
of the services, if applicable; alternate choices to the services, if 
applicable; the possible duration of the services; the confidentiality 
of and relevant limits thereto; all financial policies, including the cost 
and methods of payment; and any provisions for cancellation of and 
payments for missed appointments; and right of access of the patient, 
client or other recipient to the records of the services. 

(6) "Licensee" means a licensed psychologist, provision-
ally licensed psychologist, licensed psychological associate, licensed 
specialist in school psychology, applicants to the Board, and any other 
individual whom the Board has the authority to discipline under these 
Rules. 

(7) "Multiple Relationship" means any relationship be-
tween a licensee and another individual involving a professional 
relationship and a non-professional relationship. 

(8) "Patient" means a person who consults or is interviewed 
by a licensee for a diagnosis, evaluation, or treatment of any mental or 
emotional condition or disorder of that person regardless of whether 
the patient or some other individual or entity paid for the consultation 
or interview. However, a person who is the subject of a forensic eval-
uation is not considered to be a patient under these rules. 

(9) "Professional relationship" is any relationship between 
a licensee and another individual, group or organization in which the 
licensee delivers psychological services to the individual, group, or or-
ganization. 

(10) "Professional standards" are determined by the Board 
through its rules, regulations, policies and any other sources adopted 
by the Board. 

(11) "Provision of psychological services" means any use 
by a licensee of his or her education or training in psychology in the 
context of a professional relationship. Psychological services include, 
but are not limited to, therapy, diagnosis, testing, assessments, evalua-
tion, treatment, counseling, supervision, consultation, providing foren-
sic opinions, rendering a professional opinion, performing research, or 
teaching to an individual, group, or organization. 

(12) "Recognized member of the clergy," as used in 
§501.004(a)(4) of the Act, means a member in good standing of and 
accountable to a denomination, church, sect or religious organization 
legally recognized under the Internal Revenue Code, §501(c)(3). 

(13) "Records" are any information, regardless of the for-
mat in which it is maintained, that can be used to document the delivery, 
progress or results of any psychological services including, but not lim-
ited to, data identifying a recipient of services, dates of services, types 
of services, informed consents, fees and fee schedules, assessments, 
treatment plans, consultations, session notes, test results, reports, re-
lease forms obtained from a client or patient or any other individual 
or entity, and records concerning a patient or client obtained by the li-
censee from other sources. 

(14) "Report" includes any written or oral assessment, rec-
ommendation, psychological diagnostic or evaluative statement con-
taining the professional judgment or opinion of a licensee. 

(15) "Test data" refers to testing materials, test booklets, 
test forms, test protocols and answer sheets used in psychological test-
ing to generate test results and test reports. 

(16) "Supervision" refers to direct, systematic professional 
oversight of individuals who provide psychological services under the 

authority of a supervising licensee, whereby the supervisor has the re-
sponsibility and ability to monitor and control the psychological ser-
vices provided to ensure the patient's or client's best interests are met 
and that the public is protected. In the context of psychological training 
and education, "supervision" also refers to the formal provision of sys-
tematic education and training for purposes of licensure or competency 
that serves to assist individuals with gaining experience and developing 
the skills necessary for licensure or competent practice in a particular 
practice area. However, the term "supervision" does not apply to the 
supervision of purely administrative or employment matters. 

(17) "Child custody evaluation" has the same meaning as 
assigned by Tex. Fam. Code Ann. §107.101. 

(18) "Adoption evaluation" has the same meaning as as-
signed by Tex. Fam. Code Ann. §107.151. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601499 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: January 15, 2016 
For further information, please call: (512) 305-7700 

♦ ♦ ♦ 
22 TAC §465.2 
The Texas State Board of Examiners of Psychologists adopts the 
repeal of §465.2, Supervision, without changes to the proposed 
text as published in the December 25, 2015, issue of the Texas 
Register (40 TexReg 9453). The rule will not be republished. 

The repeal is being adopted to ensure the protection and safety 
of the public. 

The repeal as adopted is necessary due to the extensive 
changes proposed for this rule. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601490 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 
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22 TAC §465.2 
The Texas State Board of Examiners of Psychologists adopts 
new rule §465.2, Supervision, with changes to the proposed text 
as published in the December 25, 2015, issue of the Texas Reg-
ister (40 TexReg 9453). The rule will be republished. 

The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted reflects a collaborative effort by the 
Board and its stakeholders to align the rules governing super-
vision with generally acknowledged practice standards, and to 
consolidate the rules governing supervision into a more intuitive 
format. The adopted new rule also serves to provide greater pro-
tection to the public by establishing clarity and guidance in areas 
such as documentation of supervision, amounts of direct super-
vision, and the permissible number of supervisees. 

General comments were received regarding the adoption of the 
new rule. 

Comment 

The comments received from Texas Association of School 
Psychologists (TASP) were generally supportive of the pro-
posed changes. TASP requested clarification of proposed 
§465.2(b)(5), and voiced opposition to the following proposed 
changes: Repeals of supervision requirement for LSSPs during 
the first year of licensure; Requiring a supervisor's signa-
ture on all educational documents completed for students by 
supervisees; Requiring three years of independent practice ex-
perience within the public schools before being eligible to serve 
as a supervisor and Supervision rules applying to practicum 
students. 

Response 

With regard to TASP's request for clarification, it is the Board's 
intent, by and through the adoption of proposed §465.2(b)(5), 
to recognize the long-standing practice whereby students and 
individuals acting under the supervision of a qualified supervisor, 
provide supervision as part of their education and training. Such 
activity is already permitted under §501.004 of the Psychologists' 
Licensing Act, thus the proposed rule merely seeks to recognize 
this important training component. 

With regard to the comments in opposition, the Board declines to 
withdraw or repeal the proposed changes. The Board is required 
by Texas Occupations Code Ann. §501.260 to develop and im-
plement rules of practice that comply with nationally recognized 
standards for the practice of school psychology. The Board be-
lieves that the proposed changes help ensure this statutory re-
quirement is met, while also reducing the regulatory complexity 
and burden on licensees. The Board also believes that requir-
ing three years of independent practice within the public schools 
will ensure the competency of supervisors, adequacy of super-
vision, and provide a greater measure of protection for the pub-
lic than the current rules provide. Lastly, the Board disagrees 
that the proposed rule changes will apply to practicum students. 
Nothing in the proposed changes operate to override or detract 
from the exemptions afforded in Texas Occupations Code Ann. 
§501.004, nor does the express text of the proposed changes 
impose any requirements on practicum students. Rather, the 
proposed changes are directed toward and will only affect those 
individuals who are subject to the Board's jurisdiction. 

Comment 

The commenter disagreed with the proposed change requiring 
three years of independent practice experience within the public 
schools before being eligible to serve as a supervisor. 

Response 

The Board declines to repeal the proposed change. The Board 
is required by Texas Occupations Code Ann. §501.260 to de-
velop and implement rules of practice that comply with nationally 
recognized standards for the practice of school psychology. The 
Board believes that the proposed change helps ensure this statu-
tory requirement is met, and also believes that requiring three 
years of independent practice within the public schools will en-
sure the competency of supervisors, adequacy of supervision, 
and provide a greater measure of protection for the public than 
the current rules provide. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

§465.2. Supervision. 

(a) Supervision in General. The following rules apply to all 
supervisory relationships. 

(1) A licensee is responsible for the supervision of all indi-
viduals that the licensee employs or utilizes to provide psychological 
services of any kind. 

(2) Licensees ensure that their supervisees have legal au-
thority to provide psychological services. 

(3) Licensees delegate only those responsibilities that su-
pervisees may legally and competently perform. 

(4) All individuals who receive psychological services re-
quiring informed consent from an individual under supervision must 
be informed in writing of the supervisory status of the individual and 
how the patient or client may contact the supervising licensee directly. 

(5) All materials relating to the practice of psychology, 
upon which the supervisee's name or signature appears, must indicate 
the supervisory status of the supervisee. Supervisory status must be 
indicated by one of the following: 

(A) Supervised by (name of supervising licensee); 

(B) Under the supervision of (name of supervising li-
censee); 

(C) The following persons are under the supervision of 
(name of supervising licensee); or 

(D) Supervisee of (name of supervising licensee). 

(6) Licensees provide an adequate level of supervision to 
all individuals under their supervision according to accepted profes-
sional standards given the experience, skill and training of the super-
visee, the availability of other qualified licensees for consultation, and 
the type of psychological services being provided. 

(7) Licensees utilize methods of supervision that enable the 
licensee to monitor all delegated services for legal, competent, and eth-
ical performance. Methods of supervision may include remote or elec-
tronic means if: 

(A) adequate supervision can be provided through re-
mote or electronic means; 
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(B) the difficulties in providing full-time in-person su-
pervision place an unreasonable burden on the delivery of psychologi-
cal services; and 

(C) no more than fifty percent of the supervision takes 
place through remote or electronic means. 

(8) Licensees must be competent to perform any psycho-
logical services being provided under their supervision. 

(9) Licensees shall document their supervision activities in 
writing, including any remote or electronic supervision provided. Doc-
umentation shall include the dates, times, and length of supervision. 

(10) Licensees may only supervise the number of super-
visees for which they can provide adequate supervision. 

(b) Supervision of Students, Interns, Residents, Fellows, and 
Trainees. The following rules apply to all supervisory relationships 
involving students, interns, residents, fellows, and trainees. 

(1) Unlicensed individuals providing psychological ser-
vices pursuant to §§501.004(a)(2), 501.252(b)(2), or 501.260(b)(3) 
of the Act must be under the supervision of a qualified supervising 
licensee at all times. 

(2) Supervision must be provided by a qualified supervis-
ing licensee before it will be accepted for licensure purposes. 

(3) A licensee practicing under a restricted status license is 
not qualified to, and shall not provide supervision for a person seek-
ing to fulfill internship or practicum requirements, or a person seeking 
licensure under the Psychologists' Licensing Act, regardless of the set-
ting in which the supervision takes place, unless authorized to do so by 
the Board. A licensee shall inform all supervisees of any Board order 
restricting their license and assist the supervisees with finding appro-
priate alternate supervision. 

(4) A supervisor must document in writing their super-
visee's performance during a practicum, internship, or period of 
supervised experience required for licensure. The supervisor must 
provide this documentation to the supervisee. 

(5) An individual subject to this subsection may allow a 
supervisee, as part of a required practicum, internship, or period of su-
pervised experience required for licensure with this Board, to supervise 
others in the delivery of psychological services. 

(6) For provisional trainees, a supervisor must provide at 
least one hour of individual supervision per week and may reduce the 
amount of weekly supervision on a proportional basis for provisional 
trainees working less than full-time. 

(7) Licensees may not supervise an individual to whom 
they are related within the second degree of affinity or consanguinity. 

(c) Supervision of Provisionally Licensed Psychologists and 
Licensed Psychological Associates. The following rules apply to all 
supervisory relationships involving Provisionally Licensed Psycholo-
gists and Licensed Psychological Associates. 

(1) Provisionally Licensed Psychologists and Licensed 
Psychological Associates must be under the supervision of a Licensed 
Psychologist and may not engage in independent practice. 

(2) A Provisionally Licensed Psychologist who is licensed 
in another state to independently practice psychology and is in good 
standing in that state, and who has applied for licensure as a psychol-
ogist may during the time that the Board is processing the applicant's 
application for licensure as a psychologist, practice psychology without 
supervision. However, upon notification from the Board that an appli-
cant has not met the qualifications for licensure as a psychologist, the 

provisionally licensed psychologists must obtain supervision within 30 
days in order to continue to practice. 

(3) A provisionally licensed psychologist may, as part of 
a period of supervised experience required for full licensure with this 
Board, supervise others in the delivery of psychological services. 

(4) A supervisor must provide at least one hour of indi-
vidual supervision per week. A supervisor may reduce the amount of 
weekly supervision on a proportional basis for supervisees working less 
than full-time. 

(d) Supervision of Licensed Specialists in School Psychology 
interns and trainees. The following rules apply to all supervisory rela-
tionships involving Licensed Specialists in School Psychology, as well 
as all interns and trainees working toward licensure as a specialist in 
school psychology. 

(1) A supervisor must provide an LSSP trainee with at least 
one hour of supervision per week, with no more than half being group 
supervision. A supervisor may reduce the amount of weekly supervi-
sion on a proportional basis for trainees working less than full-time. 

(2) Supervision within the public schools may only be pro-
vided by a Licensed Specialist in School Psychology, who has a min-
imum of three years of experience providing psychological services 
within the public school system without supervision. To qualify, a li-
censee must be able to show proof of their license, credential, or au-
thority to provide unsupervised school psychological services in the 
jurisdiction where those services were provided, along with documen-
tation from the public school(s) evidencing delivery of those services. 

(3) Supervisors must sign educational documents com-
pleted for students by the supervisee, including student progress 
reports for which the supervisee is providing psychological or coun-
seling services, student evaluation reports, or similar professional 
reports to consumers, other professionals, or other audiences. It is not 
a violation of this rule if supervisors do not sign documents completed 
by a committee reflecting the deliberations of an educational meeting 
for an individual student which the supervisee attended and partici-
pated in as part of the legal proceedings required by federal and state 
education laws, unless the supervisor also attended and participated in 
such meeting. 

(4) Supervisors shall document all supervision sessions. 
This documentation must include information about the duration of 
sessions, as well as the focus of discussion or training. The documen-
tation must also include information regarding: 

(A) any contracts or service agreements between the 
public school district and university school psychology training pro-
gram; 

(B) any contracts or service agreements between the 
public school district and the supervisee; 

(C) the supervisee's professional liability insurance 
coverage, if any; 

(D) any training logs required by the school psychology 
training program; and 

(E) the supervisee's trainee or licensure status. 

(5) Supervisors must ensure that each individual complet-
ing any portion of the internship required by Board rule §463.9, is pro-
vided with a written agreement that includes a clear statement of the 
expectations, duties, and responsibilities of each party, including the 
total hours to be performed by the intern, benefits and support to be 
provided by the supervisor, and the process by which the intern will be 
supervised and evaluated. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

(6) Supervisors must ensure that supervisees have access 
to a process for addressing serious concerns regarding a supervisee's 
performance. The process must protect the rights of clients to receive 
quality services, assure adequate feedback and opportunities for im-
provement to the supervisee, and ensure due process protection in cases 
of possible termination of the supervisory relationship. 

(e) The various parts of this rule should be construed, if pos-
sible, so that effect is given to each part. However, where a general 
provision conflicts with a more specific provision, the specific provi-
sion shall control. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601507 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §465.3 
The Texas State Board of Examiners of Psychologists adopts 
amendments to §465.3, Providers of Psychological Services, 
without changes to the proposed text as published in the De-
cember 25, 2015, issue of the Texas Register (40 TexReg 9455). 
The rule will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted will prevent duplicate provisions, 
and assist with the consolidation and clarification of rules related 
to supervision under Board rule §465.2. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601500 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §465.6 

The Texas State Board of Examiners of Psychologists adopts 
amendments to §465.6, Listings, Public Statements and Adver-
tisements, Solicitations, and Specialty Titles, without changes to 
the proposed text as published in the December 25, 2015, issue 
of the Texas Register (40 TexReg 9455). The rule will not be re-
published. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted will prevent duplicate provisions, 
and assist with the consolidation and clarification of rules related 
to supervision under Board rule §465.2. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601501 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §465.38 
The Texas State Board of Examiners of Psychologists adopts the 
repeal of §465.38, Psychological Services for Public Schools, 
without changes to the proposed text as published in the De-
cember 25, 2015, issue of the Texas Register (40 TexReg 9456). 
The rule will not be republished. 

The repeal is being adopted to ensure the protection and safety 
of the public. 

The repeal as adopted is necessary due to the extensive 
changes proposed for this rule. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601491 
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Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 20, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

22 TAC §465.38 
The Texas State Board of Examiners of Psychologists adopts 
new rule §465.38, Psychological Services for Public Schools. 
The rule is adopted with changes to the proposed text as pub-
lished in the December 25, 2015, issue of the Texas Register (40 
TexReg 9457) and will be republished. 

The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted is intended to replace the current ver-
sion of the rule and reflects a collaborative effort by the Board 
and its stakeholders to consolidate the rules governing licensure 
and supervision into a more intuitive format. The adopted new 
rule also reflects a more singular focus toward the practice stan-
dards applicable to LSSPs, rather than commingling those stan-
dards with licensing and supervision requirements. 

General Comments were received regarding the adoption of the 
new rule. 

Comment 

The comment received from Disability Rights of Texas is gener-
ally supportive of the proposed changes. 

Response 

While the Board generally agrees with this comment, the Board 
would note that it is federal law that requires school districts to 
get informed consent, not the LSSPs. 

Comment 

The commenter suggested deleting the term "public" from the 
phrase "Texas public schools" in subsection (c), thus enabling 
LSSPs to practice in private schools. 

Response 

The Board declines to propose such a change because such 
a change would exceed the scope of the Rules Advisory Com-
mittee's recommendations and the focus of this set of revisions. 
Any requests for such changes should be made in accordance 
with Board rule §461.19. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

§465.38. Psychological Services for Public Schools. 

(a) This rule acknowledges the unique difference in the deliv-
ery of school psychological services in the public schools from psycho-
logical services in the private sector. The Board recognizes the purview 
of the State Board of Education and the Texas Education Agency in 
safeguarding the rights of public school children in Texas. The man-
dated multidisciplinary team decision making, hierarchy of supervi-
sion, regulatory provisions, and past traditions of school psychological 

service delivery both nationally and in Texas, among other factors, al-
low for rules of practice in the public schools which reflect these occu-
pational distinctions from the private practice of psychology. 

(b) Scope of Practice. 

(1) A Licensed Specialist in School Psychology (LSSP) 
means a person who is trained to address psychological and behav-
ioral problems manifested in and associated with educational systems 
by utilizing psychological concepts and methods in programs or ac-
tions which attempt to improve the learning, adjustment and behavior 
of students. Such activities include, but are not limited to, addressing 
special education eligibility, conducting manifestation determinations, 
and assisting with the development and implementation of individual 
educational programs, conducting behavioral assessments, and design-
ing and implementing behavioral interventions and supports. 

(2) The assessment of emotional or behavioral disturbance, 
for educational purposes, using psychological techniques and proce-
dures is considered the practice of psychology. 

(c) The specialist in school psychology license permits the li-
censee to provide school psychological services only in Texas public 
schools, including charter schools. A person utilizing this license may 
not provide psychological services in any context or capacity outside 
of their employment or contract with public schools. 

(d) The correct title for an individual holding a specialist in 
school psychology license is Licensed Specialist in School Psychol-
ogy or LSSP. Only individuals who meet the requirements of Board 
rule §465.6 of this title (relating to Listings, Public Statements and Ad-
vertisements, Solicitations, and Specialty Titles) may refer to them-
selves as School Psychologists. No individual may use the title Li-
censed School Psychologist. An LSSP who has achieved certification 
as a Nationally Certified School Psychologist (NCSP) may use this cre-
dential along with the license title of LSSP. 

(e) Providers of Psychological Services Within the Public 
Schools. 

(1) School psychological services may be provided in 
Texas public schools only by individuals authorized by this Board 
to provide such services. Individuals who may provide such school 
psychological services include: 

(A) LSSPs; 

(B) Those individuals listed in Board rule §463.9(g) of 
this title (relating to Licensed Specialist in School Psychologists); and 

(C) Individuals seeking to fulfill the licensing require-
ments of Board rule §463.8 of this title (relating to Licensed Psycho-
logical Associate), Board rule §463.10 of this title (relating to Provi-
sionally Licensed Psychologists), or Board rule §463.11 of this title 
(relating to Licensed Psychologist). 

(2) Licensees who do not hold the specialist in school psy-
chology license may contract for specific types of psychological ser-
vices, such as clinical psychology, counseling psychology, neuropsy-
chology, and family therapy. Such contracting must be on a short term 
or part-time basis, and shall not involve the broad range of school psy-
chological services listed in subsection (b)(1) of this rule. 

(3) An LSSP who contracts with a school district to provide 
school psychological services may not subcontract services which they 
have been contracted to provide. 

(f) Compliance with Applicable Education Laws. LSSPs shall 
comply with all applicable state and federal laws affecting the practice 
of school psychology, including, but not limited to: 

41 TexReg 2770 April 15, 2016 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

(1) Texas Education Code; 

(2) Family Educational Rights and Privacy Act (FERPA), 
20 U.S.C. §1232q; 

(3) Individuals with Disabilities Education Improvement 
Act (IDEIA), 20 U.S.C. §1400 et seq; 

(4) Texas Public Information Act ("Open Records Act"), 
Texas Government Code, Chapter 552; 

(5) Section 504 of the Rehabilitation Act of 1973. 

(6) Americans with Disabilities Act (ADA) 42 U.S.C. 
§12101. 

(g) Informed Consent. Informed consent for a Licensed Spe-
cialist in School Psychology must be obtained in accordance with the 
Individuals with Disabilities Education Improvement Act (IDEIA) and 
the U.S. Department of Education's rules governing parental consent 
when delivering school psychological services in the public schools, 
and is considered to meet the requirements for informed consent under 
Board rules. No additional informed consent, specific to any Board 
rules, is necessary. Licensees providing psychological services under 
subsection (e)(2) however, must obtain informed consent as otherwise 
required by the Board rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601515 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 20, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

CHAPTER 469. COMPLAINTS AND 
ENFORCEMENT 
22 TAC §469.11 
The Texas State Board of Examiners of Psychologists adopts 
amendments to §469.11, Legal Actions Reported and Reciprocal 
Discipline, without changes to the proposed text as published in 
the December 25, 2015, issue of the Texas Register (40 TexReg 
9458). The rule will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted will clarify reporting requirements 
and help to ensure that Board resources are not wasted by re-
viewing arrests which never result in any formal charges being 
filed or any final disposition being entered. Such an adopted 
amendment will also help ensure that the privacy of licensees is 
protected. Lastly, the adopted amendment will clarify reporting 
requirements for administrative actions, and expand the duty to 
report such actions to include federal investigations and agree-
ments related to Medicare and Medicaid fraud. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601502 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: April 19, 2016 
Proposal publication date: December 25, 2015 
For further information, please call: (512) 305-7700 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 1. GENERAL LAND OFFICE 

CHAPTER 3. GENERAL PROVISIONS 
SUBCHAPTER E. PURCHASING 
31 TAC §3.51 
The General Land Office (GLO) adopts new §3.51, relating to 
Enhanced Contract Monitoring, without changes to the proposed 
text as published in the February 12, 2016, issue of the Texas 
Register (41 TexReg 1080). The text will not be republished. 

INTRODUCTION AND BACKGROUND 

The adopted provisions will establish a new rule for enhanced 
contract monitoring. This new rule has been undertaken as a 
result of the passage of Senate Bill (S.B.) 20 during the 84th 
Texas Legislature, which amended portions of Chapter 2261 of 
the Texas Government Code (TGC). 

S.B. 20 modifies Chapter 2261 of the TGC to require state agen-
cies to establish a procedure to identify each contract that re-
quires enhanced contract or performance monitoring and submit 
information on the contract to the agency's governing body. 

The adopted rule will set forth the agency's procedure to meet 
S.B. 20's requirement to conduct enhanced monitoring of con-
tracts, the factors that are to be considered, the requirement of 
establishing procedures to administer the monitoring, and the re-
quirement of reports being delivered to the agency's governing 
body. 

COMMENTS BY THE PUBLIC 

The GLO did not receive any comments on the new rule. 

STATUTORY AUTHORITY 

The new rule is adopted under of the Texas Government 
Code §2261.253, which requires state agencies to establish, in 
agency rule, a procedure to identify each contract that requires 
enhanced contract or performance monitoring and submit infor-
mation on the contract to the governing body of the agency. 
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STATUTES AFFECTED 

Chapter 2261 of the Texas Government Code is affected by the 
adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601558 
Anne L. Idsal 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Effective date: April 24, 2016 
Proposal publication date: February 12, 2016 
For further information, please call: (512) 475-1859 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER O. STATE AND LOCAL SALES 
AND USE TAXES 
34 TAC §3.353 
The Comptroller of Public Accounts adopts new §3.353, con-
cerning sales tax holiday--certain emergency preparation sup-
plies, with changes to the proposed text as published in the Feb-
ruary 26, 2016, issue of the Texas Register (41 TexReg 1345). 
This section implements Senate Bill 904, 84th Legislature, 2015, 
which enacted Tax Code, §151.3565. Effective September 1, 
2015, Tax Code, §151.3565 exempts from the sales and use tax 
the sale of certain emergency preparation supplies during the 
last weekend of April. 

Subsection (a) contains definitions. Paragraph (1) defines the 
term "emergency preparation item." This definition is taken 
from Tax Code, §151.3565(b). Paragraph (2) defines the term 
"exemption period." This definition is taken from Tax Code, 
§151.3565(a). Paragraphs (3) and (4) define the terms "layaway 
sales" and "rain check," respectively. Both definitions are taken 
from §3.369 of this title (relating to Sales Tax Holiday--Certain 
Energy Star Products). 

The comptroller received written comments from Jim Sheer rep-
resenting the Texas Retailers Association. The comments ex-
pressed concern that the term "emergency or rescue ladder," 
which appears in subsection (a)(1)(C), is unclear. This term is 
commonly understood to mean a collapsible or chain ladder de-
signed to hang from a window sill. Language is added in subsec-
tion (a)(1)(C) to give an example of a collapsible or chain ladder 
designed to hang from a window sill. 

Subsection (b) addresses exempt sales. Much of this subsection 
is derived from §3.365 of this title (relating to Sales Tax Holiday-
-Clothing, Shoes, and School Supplies) and §3.369 of this title 
(relating to Sales Tax Holiday--Certain Energy Star Products) for 
consistency. Paragraph (1) states sales tax is not due on the 
sale of eligible items during the exemption period. Paragraph 
(2) provides there is no limit on the number of eligible items that 

may be purchased during the exemption period. Paragraph (3) 
provides for the purchase of multiple exempt items. Paragraph 
(4) addresses how the exemption applies to the rental or lease 
of eligible items. 

Subsection (c) identifies those items which are not eligible for the 
exemption set out in Tax Code, §151.3565. This subsection is 
derived from Tax Code, §151.3565(b) and from similar provisions 
in §3.365 and §3.369 of this title. 

The comptroller also received written comments from Mr. Sheer 
requesting clarification on the taxability of charges for warranty 
plans associated with exempt purchases. Subsection (c)(6) of 
this section provides that services performed on or related to 
emergency preparation items are not exempt. The sale of a 
warranty plan is taxable. See §3.292 of this title (Repair, Re-
modeling, Maintenance, and Restoration of Tangible Personal 
Property). Language is added in subsection (c)(6) to address 
the taxability of warranty plans. 

Subsection (d) addresses the application of the exemption to 
pre-packaged items which contain both exempt and non-exempt 
items. This subsection is derived from §3.369 of this title. 

Subsection (e) addresses whether an item described in subsec-
tion (a)(1) satisfies the definition of an emergency supply item 
based upon the total sales price of the item, including delivery or 
shipping and handling charges, discounts, coupons, promotions, 
and rebates. This subsection is derived from similar provisions 
in §3.365 and §3.369 of this title. Paragraph (1) explains how 
delivery or shipping and handling charges affect the total sales 
price of an item. Paragraph (2) addresses how discounts offered 
by the seller affect the total sales price of an item. Paragraph (3) 
addresses how coupons affect the total sales price of an item. 
Paragraph (4) addresses how buy one, get one free or reduced 
price promotions affect the total sales price of an item. Para-
graph (5) provides that rebates do not affect the total sales price 
of an item for purposes of the exemption. 

The comptroller received additional written comments from 
Mr. Sheer expressing concern that the treatment of delivery 
charges in the section does not reflect the industry practice of 
separately charging for delivery. The definition of sales price 
from Tax Code, §151.007 includes delivery fees. Subsection 
(e)(1) includes delivery charges in the sales price, regardless of 
whether the charges are separately stated. Based on the statu-
tory provision, the comptroller declines to make any changes. 

In addition, the comptroller received written comments from 
Doug Duffie, CPA. The comments expressed concern that the 
language on rebates in subsection (e)(5) does not match prior 
comptroller policy. Sales tax holidays present unique circum-
stances, including the 72-hour exemption duration and the 
inclusion or exclusion of certain items based on total sales price. 
Subsection (e)(5) is amended to clarify that rebates that occur 
after the exemption period are not considered in determining 
qualification under this section. 

Subsection (f) addresses the application of the exemption with 
respect to purchases made via lay-away and means other than 
in person. This subsection is derived from similar provisions in 
§3.365 and §3.369 of this title. 

Subsection (g) addresses the application of the exemption with 
respect to purchases made by use of a rain check. This subsec-
tion is derived from similar provisions in §3.365 and §3.369 of 
this title. 
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Subsection (h) addresses the exchange of items purchased tax-
free pursuant to this section. This subsection is derived from 
similar provisions in §3.365 and §3.369 of this title. 

Subsection (i) addresses returns of items purchased tax-free 
pursuant to this section after the exemption period has ended. 
This subsection is derived from similar provisions in §3.365 and 
§3.369 of this title. Paragraph (1) identifies the 30-day period 
following an exemption period. Paragraph (2) explains that the 
30-day period set out in subsection (i) is for sales and use tax 
purposes only and is not intended to change a seller's policy re-
garding returned items. 

Subsection (j) addresses the documentation required to be main-
tained by a seller of emergency preparation supplies during an 
exemption period. This subsection is derived from similar provi-
sions in §3.365 and §3.369 of this title. 

The new section is adopted under Tax Code, §111.002 and 
§111.0022, which provide the comptroller with the authority to 
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of provisions of Tax Code, Title 2, and 
taxes, fees, or other charges or refunds which the comptroller 
administers under other law. 

The new section implements Tax Code, §151.3565 (Emergency 
Preparation Supplies for Limited Period). 

§3.353. Sales Tax Holiday--Certain Emergency Preparation Sup-
plies. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Emergency preparation item--

(A) A portable generator used to provide light or com-
munications or to preserve perishable food in the event of a power out-
age, the sales price of which is less than $3,000; 

(B) a storm protection device manufactured, rated, and 
marketed specifically to prevent damage to a glazed or non-glazed 
opening during a storm, the sales price of which is less than $300; 

(C) an emergency or rescue ladder, such as a collapsible 
or chain ladder designed to hang from a window sill, the sales price of 
which is less than $300; or 

(D) an item listed in this subparagraph, the sales price 
of which is less than $75: 

(i) a reusable or artificial ice product; 

(ii) a portable, self-powered light source; 

(iii) a gasoline or diesel fuel container; 

(iv) a AAA cell, AA cell, C cell, D cell, 6 volt, or 9 
volt battery, or a package containing more than one battery, other than 
an automobile or boat battery; 

(v) a nonelectric cooler or ice chest for food storage; 

(vi) a tarpaulin or other flexible waterproof sheeting; 

(vii) a ground anchor system or tie-down kit; 

(viii) a mobile telephone battery or battery charger; 

(ix) a portable self-powered radio, including a two-
way radio or weatherband radio; 

(x) a fire extinguisher, smoke detector, or carbon 
monoxide detector; 

(xi) a hatchet or axe; 

(xii) a self-contained first aid kit; or 

(xiii) a nonelectric can opener. 

(2) Exemption period--The period beginning at 12:01 a.m. 
on the Saturday before the last Monday in April and ending at 12 mid-
night on the last Monday in April. 

(3) Layaway sales--A transaction in which merchandise is 
set aside for future delivery to a customer who makes a deposit, agrees 
to pay the balance of the purchase price over a period of time, and, at 
the end of the payment period, receives the merchandise. 

(4) Rain check--A document assuring that a person can 
take advantage of a sale or special offer made by a seller at a later time 
if the item offered is not available. 

(b) Exempt sales. 

(1) Sales or use tax is not due on the sale of an emergency 
preparation item during the exemption period. 

(2) Any person can purchase emergency preparation items 
tax-free during the exemption period. There is no limit to the num-
ber of emergency preparation items one person can purchase tax-free 
during the exemption period. An exemption or resale certificate is not 
required to purchase an emergency preparation item tax-free during the 
exemption period. 

(3) The exemption applies to each emergency preparation 
item sold during the exemption period, regardless of how many emer-
gency preparation items are sold on the same invoice. For example, a 
person can purchase two generators with a sales price of $2,500 each, 
even though the total price on the invoice exceeds $3,000. 

(4) Emergency preparation items may be rented or leased 
tax-free, including under a "rent to own" contract, if the rental or lease 
contract is executed during the exemption period. Extensions or re-
newals of rental or lease contracts do not qualify for the exemption 
unless executed during the exemption period. 

(c) Taxable sales. The exemption under this section does not 
apply to: 

(1) tangible personal property that is not an emergency 
preparation item, as that term is defined in subsection (a)(1) of this 
section, for example, camp stoves, camping supplies, chainsaws, 
extension ladders, step-ladders, plywood, tents, or automobile or boat 
batteries; 

(2) a portable generator with a sales price of $3,000 or 
more; 

(3) a storm protection device or emergency or rescue ladder 
with a sales price of $300 or more; 

(4) any item listed in subsection (a)(1)(D) of this section 
with a sales price of $75 or more; 

(5) repair or replacement parts for an emergency prepara-
tion item that do not otherwise qualify for exemption; or 

(6) services performed on or related to emergency prepa-
ration items as well as warranty plans and extended protection plans. 
For example, repair services for an eligible portable generator are tax-
able as the repair of tangible personal property. See §3.292 of this title 
(relating to Repair, Remodeling, Maintenance, and Restoration of Tan-
gible Personal Property) for more information. 

(d) Sales of pre-packaged combinations containing both ex-
empt and taxable items. 
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(1) When an emergency preparation item is sold together 
in a pre-packaged combination with an item that is not eligible for the 
exemption described in subsection (b) of this section, the full price of 
the pre-packaged combination is subject to sales tax, unless the price 
of the emergency preparation item is separately stated. For example, 
a portable generator and a portable cooking device sold as a set for a 
single price is taxable regardless of the price of the generator or the 
package. A separately-stated charge for the portable generator is eligi-
ble for the sales tax exemption during the exemption period if the sales 
price of the portable generator is less than $3,000. 

(2) When an emergency preparation item is sold in a pre-
packaged combination that contains as a free gift an item that is not el-
igible for the exemption described in subsection (b) of this section, the 
emergency preparation item may qualify for the exemption under this 
section if the price of the set is the same as the price of the emergency 
preparation item sold separately. For example, a portable generator 
with a sales price of less than $3,000 may be sold in a package with a 
free extension cord. If the price of the set is the same as the price of 
the portable generator sold separately, the product that is being sold is 
the portable generator, which is exempt from tax if sold during the ex-
emption period. See §3.301 of this title (relating to Promotional Plans, 
Coupons, Retailer Reimbursement) for additional information on the 
seller's tax responsibility for the free item. 

(e) Sales price. Whether an item described in subsection (a)(1) 
of this section satisfies the definition of an emergency supply item, and 
can be purchased tax-free during the exemption period, depends upon 
the sales price of the item. 

(1) Delivery or shipping and handling charges. Delivery 
or shipping and handling charges are included as part of the total sales 
price of an item of tangible personal property, regardless of whether 
the charges are separately stated. 

(A) The addition of delivery or shipping and handling 
charges to the price of an item may result in the item no longer qualify-
ing as an emergency preparation item. For example, a portable genera-
tor with a sales price of $2,999 is eligible for the exemption during the 
exemption period. A generator that sells for $2,999 and is delivered 
for a charge of $25, for a total sales price of $3,024, does not qualify 
as an emergency preparation item and sales tax is due on the total sales 
price of $3,024, even if the sale occurs during the exemption period. 

(B) Delivery or shipping and handling charges which 
are part of the sales price of an exempt item are exempt so long as the 
total charge does not exceed the limits set forth in this exemption. For 
example, a portable generator with a sales price of $1,999 and delivery 
charge of $50, for a total sales price of $2,049, is eligible for the ex-
emption during the exemption period. The total sales price of $2,049, 
is exempt. 

(2) Discounts. A seller may offer discounts to reduce the 
sales price of an item described in subsection (a)(1) of this section in 
order to qualify the item as an emergency preparation item. When a 
discount is given during the exemption period to reduce the sales price 
of an item described in subsection (a)(1) of this section, the item can 
qualify as an emergency preparation item based on the reduced sales 
price. 

(3) Coupons. When sellers accept a coupon as a part of the 
sales price of any item of tangible personal property, the value of the 
coupon is excluded from the sales price as a cash discount, regardless 
of whether the seller is reimbursed for the amount that the coupon rep-
resents. When a coupon is used during the exemption period to reduce 
the sales price of an item described in subsection (a)(1) of this section, 
the item can qualify as an emergency preparation item based on the re-
duced sales price. 

(4) Buy one, get one free or for a reduced price. The to-
tal price of an item that is advertised as "buy one, get one free," or 
"buy one, get one for a reduced price," cannot be averaged across two 
items in order for both to qualify for the exemption under this section 
as emergency preparation items. For example, an emergency rescue 
ladder with a sales price of $400 that is advertised as buy one, get one 
free does not qualify as an emergency preparation item based on the 
sales price even though the purchaser is receiving two emergency res-
cue ladders and the average sales price of each would be $200. 

(5) Rebates. Rebates that are paid to a purchaser after the 
exemption period do not affect the sales price of an item purchased for 
purposes of determining whether an item qualifies for exemption under 
this section. The full amount of the sales price, before the rebate, is 
used to determine whether an item meets the definition of an emergency 
preparation item. 

(f) Layaway sales and purchases by means other than in per-
son. 

(1) The sale of an emergency preparation item under a lay-
away plan or purchased by mail, telephone, email, Internet, custom 
order, or any other means other than in person qualifies for exemption 
when either: 

(A) the purchaser places on layaway the emergency 
preparation item during the exemption period and the seller accepts 
the order for immediate delivery upon full payment, even if delivery 
is made after the exemption period; 

(B) the purchaser places the order and the seller accepts 
the order during the exemption period for immediate shipment, even if 
delivery is made after the exemption period; or 

(C) final payment on the layaway order is made by, and 
the merchandise is given to, the purchaser during the exemption period. 

(2) For purposes of this subsection, the seller accepts an 
order when the seller has taken action to fill the order for immediate 
shipment. Actions to fill an order include placement of an "in date" 
stamp on a mail order, or assignment of an "order number" to a tele-
phone order. An order is for immediate shipment notwithstanding that 
the shipment may be delayed because of a backlog of orders or because 
stock is currently unavailable to, or on back order by, the seller. 

(g) Rain checks. Emergency preparation items purchased dur-
ing the exemption period with use of a rain check qualify for the ex-
emption regardless of when the rain check was issued. The issuance 
of a rain check during the exemption period will not qualify an emer-
gency preparation item for the exemption if the item is purchased after 
the exemption period. 

(h) Exchanges. 

(1) Tax is not due on an emergency preparation item pur-
chased during the exemption period but exchanged, after the exemption 
period ends, for an emergency preparation item of equal or lesser value. 

(2) Tax is due on the difference in sales price of an emer-
gency preparation item purchased during the exemption period but 
exchanged, after the exemption period ends, for another emergency 
preparation item of greater value that would qualify for exemption if 
purchased during the exemption period. 

(i) Returned merchandise. For a 30-day period after the 
temporary exemption period, when a customer returns an emergency 
preparation item that would qualify for the exemption, no credit for 
or refund of sales tax shall be given unless the customer provides a 
receipt or invoice that shows tax was paid, or the seller has sufficient 
documentation to show that tax was paid on the specific item. 
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(1) This 30-day period begins the Tuesday immediately 
following the end of the exemption period and ends 30 calendar days 
later with no exclusions for weekend days or holidays. 

(2) This 30-day period is set solely for the purpose of des-
ignating a time period during which the purchaser must provide docu-
mentation that shows that sales tax was paid on returned merchandise. 
The 30-day period is not intended to change a seller's policy on the time 
period during which the seller will accept returns. 

(j) Documenting exempt sales. A seller is not required to ob-
tain an exemption certificate on sales of eligible items during the ex-
emption period; however, the seller's records should clearly identify the 
type of item sold, the date on which the item was sold, and the sales 
price of each exempt item sold. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601539 
Lita Gonzalez 
General Counsel 
Comptroller of Public Accounts 
Effective date: April 21, 2016 
Proposal publication date: February 26, 2016 
For further information, please call: (512) 475-0387 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 5. TEXAS VETERANS LAND 
BOARD 

CHAPTER 178. TEXAS STATE VETERANS 
CEMETERIES 
40 TAC §178.6 
The Texas Veterans Land Board (VLB) adopts an amendment to 
§178.6, relating to Texas State Veterans Cemeteries. The rule 
is adopted without changes to the proposed text as published in 
the February 19, 2016, issue of the Texas Register (41 TexReg 
1219) and will not be republished. 

Introduction and Background 

The adopted amendment will remove language related to fees 
for the interment of eligible relatives of veterans. 

Section 164.005 of the Texas Natural Resources Code autho-
rizes the VLB to operate or enter into agreements with third par-
ties for the operation of veterans cemeteries. The Veterans Land 
Board works in conjunction with the United States Department 
of Veterans Affairs on the construction of the cemeteries. The 
adopted amendment will clarify the operation of the cemeteries, 
particularly the fees associated with the burials of eligible rela-
tives of veterans. 

The adopted amendment to §178.6 eliminates the fees for the 
interment of eligible relatives of veterans. The VLB shall approve 
all fees, expenses, and charges for the interment, disinterment, 
and related services for the Texas State Veterans cemeteries as 
described in adopted §178.6 relating to Fees. 

COMMENTS BY THE PUBLIC 

The GLO did not receive any comments on the amendments. 

STATUTORY AUTHORITY 

Amendments to §178.6 are adopted under Texas Natural Re-
sources Code §164.004, which provides the VLB with the au-
thority to adopt rules necessary and convenient to administer 
Chapter 164, §§164.001 - 164.019, Texas Natural Resources 
Code. 

STATUTES AFFECTED 

Texas Natural Resources Code Chapter 164, §§164.001 -
164.019 are affected by this adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601541 
Anne L. Idsal 
Chief Clerk, Deputy Land Commissioner, General Land Office 
Texas Veterans Land Board 
Effective date: April 21, 2016 
Proposal publication date: February 19, 2016 
For further information, please call: (512) 475-1859 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 9. CONTRACT AND GRANT 
MANAGEMENT 
SUBCHAPTER G. HIGHWAY IMPROVEMENT 
CONTRACT SANCTIONS 
43 TAC §§9.102, 9.107, 9.111, 9.113, 9.114 
The Texas Department of Transportation (department) adopts 
amendments to §§9.102, 9.107, 9.111, 9.113, and 9.114, con-
cerning Highway Improvement Contract Sanctions. The amend-
ments to §9.107 are adopted with changes to the proposed text 
as published in the February 12, 2016, issue of the Texas Reg-
ister (41 TexReg 1106). The amendments to §§9.102, 9.111, 
9.113, and 9.114 are adopted without changes and will not be 
republished. 

EXPLANATION OF ADOPTED AMENDMENTS 

The legislature and department policy have declared that it is 
the department's duty to: (1) promote the health, safety, welfare, 
convenience, and enjoyment of the traveling public; and (2) pro-
tect the public investment in the interstate and primary systems. 

By statute, the department awards highway improvement 
contracts to the lowest qualified bidder (Transportation Code, 
§223.0041). Contractors that acquire work and then do not 
advance the work in a timely manner negatively impact the 
traveling public and business along the construction corridor. 
There are many reasons that contribute to contractors' sched-
ules not being met; some of these reasons are outside of the 
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contractor's control. The amendments provided under these 
rules allow the department to take action against a contractor 
whose schedules are not being met due to factors that are under 
its control. These rules are not applicable to projects awarded 
prior to its effective date. 

Amendments to §9.102, Definitions, delete the definition of "af-
filiated entity" because the definition has proven too vague to 
be helpful in imposing sanctions on affiliates. The amendments 
re-designate the paragraphs of this section accordingly. A new 
substantive provision for determining affiliated entities for the 
purposes of Chapter 9, Subchapter G, is added in §9.113. 

Amendments to §9.107, Grounds for Sanctions, add a new 
ground for which sanctions may be imposed. Under the new 
provision, a sanction may be imposed if the department de-
termines, using the criteria specified in the provision, that a 
contractor fails to timely complete a project. 

Amendments to §9.111, Application of Sanction, add to the chart 
in Figure: 43 TAC §9.111(c) the descriptions of various sanctions 
that may be imposed by the executive director for a contractor's 
failure to timely complete projects under contract, as determined 
under §9.107(b). 

Amendments to §9.113, Indirect Sanction on an Affiliated Entity, 
add a new provision to be used to determine if entities are af-
filiated for the purposes of Chapter 9, Subchapter G. To ensure 
conformity between Subchapters B and G of Chapter 9, the new 
provision refers to the criteria provided under 43 TAC §9.12(d) 
for determining the affiliation of two or more entities. The provi-
sion is added at the beginning of the section, as new subsection 
(a); the existing subsections are re-designated accordingly, with 
an amendment to a cross reference to reflect the re-designation 
of existing subsection (c). 

Amendments to §9.114, Lessening or Removal of Sanction, 
change a reference to a subsection in §9.113 from §9.113(b) to 
§9.113(c) to reflect the re-designation of subsections within that 
section, as described above. 

COMMENTS 

The department received a comment from an individual support-
ing the adoption of the amendments to the rules. The department 
also received a comment that suggested changes to §9.107(b). 

Comment: The Associated General Contractors of Texas com-
mented that the rule should expressly allow the relevant con-
tractor to comment on a preliminary determination by the district 
and any mitigation efforts undertaken by the contractor to allevi-
ate any damage caused by failing to timely complete a project. 
They also suggested that the Chief Engineer approve the final 
judgment of the District Engineer before any sanction is consid-
ered. Finally, they understood that "debarment is automatically 
invoked when the rule criteria is met." 

Response: The department concurs in part with those com-
ments. In response to the comment, the department has 
amended proposed §9.107(b) to provide that as a condition 
for imposing a sanction for failure to timely complete projects 
under contract a preliminary determination must be sent to the 
contractor in question after which the contractor is provided the 
opportunity to respond and to point out any mitigating factors. 

However, the department does not agree that the rule should 
expressly require that the chief engineer approve the final judg-
ment of the district engineer before any sanction is considered 
because that provision is to be used only to determine if a con-

tractor fails to timely complete a project and therefore, whether 
contractor conduct may warrant sanction by the executive direc-
tor. The chief engineer is already part of the sanction review 
process that makes recommendations to the executive director 
when a putative violation of §9.107(b) is an issue. Finally, the 
commenter is incorrect that the new rules automatically recom-
mend debarment; §9.111, as amended, recommends a limit on 
the contract amount as a sanction, although other sanctions or 
a suspension may also be considered and imposed by the ex-
ecutive director, as appropriate. 

STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department. 

CROSS REFERENCE TO STATUTE 

None. 

§9.107. Grounds for Sanction. 

(a) Sanctions may be imposed under this section for: 

(1) failure to execute a highway improvement contract af-
ter a bid is awarded, unless the contractor honors a bid guaranty sub-
mitted under §9.14(d) of this chapter (relating to Submittal of Bid); 

(2) the rejection by the commission of two or more bids 
by the contractor during the 36-month period preceding the month in 
which the determination is being made because of contractor error; 

(3) the department's declaration of a contractor in default 
on a highway improvement contract; 

(4) violation of §10.101 of this title (relating to Required 
Conduct); or 

(5) failure to timely complete projects under contract. 

(b) Before a sanction may be imposed for the ground provided 
in subsection (a)(5) of this section, the district engineer of the district 
in which the project is located must provide to the contractor a pre-
liminary determination for the sanction using the factors set out in this 
subsection. The ground provided in subsection (a)(5) is found to exist 
if the district engineer, after considering any contractor response to the 
preliminary determination and any mitigating factors, determines that: 

(1) the contractor: 

(A) has not completed the project within the time al-
lowed under the contract, as adjusted by all applicable change orders; 
or 

(B) has used more than 80 percent of the time allocated 
for the project, as adjusted by all applicable change orders, and the 
percent of allocated time used divided by the percent of the contract 
completed, both as adjusted by all applicable change orders, is greater 
than 1.2; and 

(2) the contractor is more than 10 percent behind on all of 
its other contracted department projects, as adjusted by all applicable 
change orders. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601521 
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Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: April 20, 2016 
Proposal publication date: February 12, 2016 
For further information, please call: (512) 463-8630 

CHAPTER 21. RIGHT OF WAY 
The Texas Department of Transportation (department) adopts 
amendments to §§21.31, 21.33, and 21.41 and new §21.57, 
concerning Utility Accommodation, and amendments to §21.962 
and §21.963, concerning Leasing of Right of Way to Saltwa-
ter Pipeline Operators. The amendments and new section are 
adopted without changes to the proposed text as published in 
the January 1, 2016, issue of the Texas Register (41 TexReg 
100) and will not be republished. 

EXPLANATION OF ADOPTED AMENDMENTS AND NEW 
SECTION 

House Bill 497, 84th Legislature, Regular Session, 2015, 
amended §91.901, Natural Resources Code, to expand the 
definition of "saltwater pipeline facility" to include saltwater 
intended to be used in drilling or operating an oil or gas well. 
The goal of HB 497 is to facilitate the use of state right of way 
and the construction of saltwater pipelines as a mechanism of 
transporting saltwater needed for exploration and production to 
and from drill sites, to disposal and other types of wells. Those 
statutory changes necessitate changes to 43 TAC Chapter 21, 
Subchapters C and R. 

Amendments to §21.31, Definitions, modify the definition of "salt-
water" to include water intended to be used in the exploration of 
oil or gas. The amendments also add the definition of "tempo-
rary pipeline facility." 

Amendments to §21.33, Applicability, clarify that a temporary 
saltwater pipeline facility is exempt from conformance with the 
provisions for high-pressure pipelines. 

Amendments to §21.41, Overhead Electric and Communication 
Lines, repeal existing Figure: 43 TAC §21.41(c), Horizontal 
Clearances, and substitute a new Horizontal Clearances table, 
which updates the existing table to reflect current standards 
used for the state highway system's right of ways. 

New §21.57, Temporary Saltwater Pipeline, authorizes the in-
stallation of a temporary saltwater pipeline on highway right of 
way for a term not to exceed 180 days. The section limits the 
size of the pipe to 12 inches or less and operation pressure to 
60 pounds per inch or less. 

Amendments to §21.962, Definitions, modify and expand the 
definition for "saltwater pipeline facility" to include facilities that 
conduct saltwater intended to be used in the exploration for or 
production of oil or gas. 

Amendments to §21.963, Lease of Right of Way for a Saltwater 
Pipeline Facility, add that the lease term for above-ground salt-
water facilities may not exceed 180 days. 

COMMENTS 

No comments concerning the proposed amendments and new 
section were received. 

SUBCHAPTER C. UTILITY ACCOMMODA-
TION 
43 TAC §§21.31, 21.33, 21.41, 21.57 
STATUTORY AUTHORITY 

The amendments and new section are adopted under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission (commission) with the authority to establish 
rules for the conduct of the work of the department, and more 
specifically, Transportation Code, §202.052 and §202.053, 
which authorize the department to lease a highway right of way 
and Natural Resources Code, §91.902, which authorizes the 
Texas Transportation Commission to adopt rules to implement 
Natural Resources Code, Chapter 91, Subchapter T. 

CROSS REFERENCE TO STATUTE 

Natural Resources Code, Chapter 91, Subchapter T and Trans-
portation Code, Chapter 202, Subchapter C. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601522 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: April 20, 2016 
Proposal publication date: January 1, 2016 
For further information, please call: (512) 463-8630 

SUBCHAPTER R. LEASING OF RIGHT OF 
WAY TO SALTWATER PIPELINE OPERATORS 
43 TAC §21.962, §21.963 
STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
Transportation Code, §202.052 and §202.053, which authorize 
the department to lease a highway right of way and Natural 
Resources Code, §91.902, which authorizes the Texas Trans-
portation Commission to adopt rules to implement Natural 
Resources Code, Chapter 91, Subchapter T. 

CROSS REFERENCE TO STATUTE 

Natural Resources Code, Chapter 91, Subchapter T and Trans-
portation Code, Chapter 202, Subchapter C. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601525 
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Joanne Wright ♦ ♦ ♦
 
Deputy General Counsel
 
Texas Department of Transportation
 
Effective date: April 20, 2016
 
Proposal publication date: January 1, 2016
 
For further information, please call: (512) 463-8630
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