
TITLE 1. ADMINISTRATION 

PART 5. TEXAS FACILITIES 
COMMISSION 

CHAPTER 111. ADMINISTRATION 
Introduction and Background 

The Texas Facilities Commission proposes amendments to 
§§111.24, 111.32, 111.40, and 111.41; the repeal of §111.30; 
and new §111.27 and §111.30. During its rule review, published 
in the December 11, 2015, issue of the Texas Register (40 
TexReg 8915), the Texas Facilities Commission (Commission) 
has reviewed and considered Texas Administrative Code, Title 
1, Chapter 111 for readoption, revision, or repeal in accordance 
with the Texas Government Code §2001.039 (West 2008). The 
Commission determined that the reasons for originally adopting 
Chapter 111 continue to exist. In addition, the Commission 
reviewed the rules to determine whether the rules were obso-
lete, reflected current legal and policy considerations, reflected 
current procedures and practices of the Commission, and were 
in compliance with the Texas Administrative Procedure Act, 
Texas Government Code Chapter 2001. The Commission 
determined that Chapter 111 requires amendment as well as a 
new rule that is required due to the passage of Senate Bill 20 
by the 84th Legislature. Accordingly, the Commission proposes 
the following changes: in Subchapter B, amendment to §111.24 
and new §111.27; in Subchapter C, the repeal of §111.30, a 
new §111.30, and amendment to §111.32; and in Subchapter D, 
amendments to §111.40 and §111.41. 

Section by Section Summary 

Section 111.24 concerning the training and education of 
Commission employees is amended to comply with Texas Gov-
ernment Code §656.048(b) which requires state agencies to 
adopt rules providing that before an administrator or employee 
of the agency may be reimbursed under Texas Government 
Code §656.047(b), the executive head of the agency must 
authorize the tuition reimbursement payment. The Commission 
does not currently participate in tuition reimbursement, how-
ever, the rule amendment is proposed in accordance with the 
statutory requirement in case the agency were to ever receive 
funding to participate in the future. 

Section 111.27, a new rule, is proposed in accordance with Texas 
Government Code §2261.253(c) which states that each state 
agency, by rule, shall establish a procedure to identify each con-
tract that requires enhanced contract or performance monitoring 
and submit information on the contract to the agency's governing 
body. It also requires that staff immediately notify the agency's 
governing body of any serious issue or risk that is identified with 
respect to a contract monitored under this subsection. 

The Commission proposes the repeal of the existing §111.30 
as it was determined during the rule review that the rule does 
not reflect the current process of the Commission nor does it 
provide the information required by Texas Government Code 
§2152.060. New §111.30 is proposed under Texas Government 
Code §2152.060(a) to establish methods by which consumers, 
service recipients and persons contracting with the state may file 
complaints with the Commission. 

Sections 111.32, Protests/Dispute Resolution/Hearing, 111.40, 
Fleet Management, and 111.41, Assignment and Use of Pooled 
Vehicles, are amended to make clerical changes that will en-
hance the clarity of the rules. 

Fiscal Note 

Harvey Hilderbran, Executive Director, has determined that for 
each year of the first five-year period the proposed rules are in 
effect there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the proposed 
rules. 

Public Benefit/Cost Note 

Mr. Hilderbran has also determined that for each year of the first 
five-year period the proposed rules are in effect the public ben-
efit will be further clarification by updating the references to the 
Commission and correcting typographical errors, and ensuring 
consistency with governing statutes. 

Mr. Hilderbran has further determined that there will be no ef-
fect on individuals or large, small, and micro-businesses as a re-
sult of the proposed rules. Consequently, an Economic Impact 
Statement and Regulatory Flexibility Analysis, pursuant to Texas 
Government Code, §2006.002 (West 2008 & Supp. 2015), are 
not required. 

In addition, Mr. Hilderbran has determined that for each year of 
the first five-year period the proposed rules are in effect there 
should be no effect on a local economy; therefore, no local em-
ployment impact statement is required under Administrative Pro-
cedure Act, Texas Government Code, §2001.022 (West 2008). 

Takings Impact Assessment 

Mr. Hilderbran has determined that this proposal does not re-
strict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under Texas Government Code 
§2007.043. 

Request for Comments 

Interested persons may submit written comments on the pro-
posed rules to General Counsel, Legal Services Division, 
Texas Facilities Commission, P.O. Box 13047, Austin, Texas 
78711-3047. Comments may also be sent via email to rulescom-
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ments@tfc.state.tx.us. For comments submitted electronically, 
please include "Proposed Administration Rules" in the subject 
line. Comments must be received no later than thirty (30) days 
from the date of publication of the proposal in the Texas Regis-
ter. Comments should be organized in a manner consistent with 
the organization of the proposed rules. Questions concerning 
the proposed rules may be directed to Ms. Kay Molina, General 
Counsel, at (512) 475-2400. 

SUBCHAPTER B. GENERAL PROVISIONS 
1 TAC §111.24, §111.27 
Statutory Authority 

The amendment and new rule are proposed under Texas 
Government Code §656.048, which requires a state agency to 
adopt rules related to training and education of its employees; 
Texas Government Code §2261.253(c), which requires a state 
agency to adopt rules related to enhanced contract monitoring; 
and Texas Government Code §2001.004(1), which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 

Cross Reference to Statute 

The statutory provisions affected by the proposed amendment 
and new rule are Texas Government Code §656.048 and 
§2261.253. 

§111.24. Training and Education of Employees. 
(a) With the approval of the Executive Director, the Commis-

sion may make available to its employees funds for training and educa-
tion in accordance with the Employee Training Act, Texas Government 
Code §§656.041 - 656.049. 

(b) In order to be eligible for agency supported training and ed-
ucation, the employee must demonstrate in writing, to the satisfaction 
of the Executive Director or designee, that the training or education 
is related to the duties or prospective duties of the employee. If the 
training or education is offered by an institution of higher education 
or private or independent institution of higher education, as defined by 
Texas Education Code §61.003, and is allowed under agency human 
resources policies: 

(1) the agency may only pay the tuition expenses for a pro-
gram course successfully completed by the employee at an accredited 
institution of higher education; and 

(2) the Executive Director must authorize the tuition reim-
bursement payment. 

(c) An employee who completes training and education to ob-
tain a degree or certification for which the Commission has provided 
all or part of the required fees must agree in writing to fully repay the 
Commission any amounts paid for educational assistance if the em-
ployee voluntarily terminates employment with the agency within one 
year after the course or courses are completed. 

(d) All materials received by an employee as part of agency-
funded training and education remain the property of the Commission. 

(e) Approval to participate in a training and education pro-
gram, including an agency-sponsored training, seminar or conference, 
shall not in any way affect an employee's at-will status. The approval of 
a training and education program is not a guarantee or indication that 
approval will be granted for subsequent training and education pro-
grams. Approval to participate in a training and education program 
shall in no way constitute a guarantee or indication of continued em-
ployment, nor shall it constitute a guarantee or indication of future em-
ployment in a current or prospective position. 

§111.27. Enhanced Contract Monitoring. 
(a) Contracts for the purchase of goods or services that have a 

value in excess of $1 million will be identified for enhanced contract 
or performance monitoring. 

(b) Contracts that are identified for enhanced contract or per-
formance monitoring will be included in reports provided to the com-
mission for commission open meetings. 

(c) Contracts will be monitored in accordance with policies 
and procedures in the commission's contract management handbook. 

(d) The commission will be notified, as appropriate, of any 
serious issue or risk that is identified with report to a contract monitored 
under this rule. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601462 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-2400 

SUBCHAPTER C. COMPLAINTS AND 
DISPUTE RESOLUTION 
1 TAC §111.30 
Statutory Authority 

The repeal is proposed under Texas Government Code 
§§2001.004(1), 2001.039(c), and 2152.060(a). 

Cross Reference to Statute 

The statutory provision affected by the proposed repeal is Texas 
Government Code §2152.060. 

§111.30. Complaints. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601463 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-2400 

1 TAC §111.30, §111.32 
Statutory Authority 

The new rule and amendment are proposed under Texas Gov-
ernment Code §2152.060(a), which requires the Commission 
to establish complaint procedures by rule; Texas Government 
Code §2155.076, which requires state agencies to promulgate 
by rule vendor protest procedures; and Texas Government Code 
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§2001.004(1), which requires state agencies to adopt rules of 
practice stating the nature and requirements of all available for-
mal and informal procedures. 

Cross Reference to Statute 

The statutory provisions affected by the proposed new rule 
and amendment are Texas Government Code §2152.060 and 
§2155.076. 

§111.30. Customer Service and Complaints. 
The Commission will maintain an online customer service system. 
The system will be located on the Commission's Internet site at 
http://www.tfc.state.tx.us. The customer service system will provide a 
survey for actual consumers, service recipients or persons contracting 
with the Commission to provide customer service feedback. The 
customer service system will also provide a process for consumers, 
service recipients, persons contracting with the Commission and mem-
bers of the public to submit a written complaint to the Commission. 

(1) All initial complaints to the Commission must be sub-
mitted, in writing, through the customer service system. The Com-
mission will investigate and respond to initial complaints submitted 
through the customer service system no later than the 10th business 
day from the date the complaint is received by the Commission. All 
initial complaints will be investigated by, and responded to, by the pro-
gram area that is the subject of the complaint. Unless "no response nec-
essary" has been requested by the complainant, the Commission will 
respond in writing to the initial complaint through the customer service 
system. 

(2) Consumers, service recipients, persons contracting 
with the Commission or members of the public may file a subsequent 
complaint in writing to the address specified in the following sub-
section if the complainant believes the Commission's initial response 
through the customer service system does not resolve the complaint. 
Subsequent complaints will be investigated by the Executive Director 
or the Executive Director's designee. The Commission's response to a 
subsequent complaint will be made in writing to the complainant. 

(3) Subsequent complaints may be sent by mail to the 
Texas Facilities Commission at P.O. Box 13047, Austin, Texas 
78711-3047 or hand-delivered at 1711 San Jacinto Blvd., 4th Floor, 
Austin, Texas 78701. All subsequent complaints should be addressed 
to the Customer Service Representative. 

(4) The Customer Service Representative upon notice of a 
subsequent complaint will confirm whether the complainant had uti-
lized the customer service system to submit an initial complaint and 
received a response from the Commission in accordance with para-
graph (1) of this section. If it is determined that the notice is an initial 
complaint, complainant will be directed to utilize the Commission's 
customer service system. If it is determined that the notice is a sub-
sequent complaint that was properly submitted after utilizing the cus-
tomer service system and receiving a response from the Commission, 
the complaint will be processed in accordance with paragraph (2) of 
this section. 

§111.32. Protests/Dispute Resolution/Hearing. 
(a) Any actual or prospective bidder, offeror, or contractor 

who is aggrieved in connection with the solicitation, evaluation, or 
award of a contract may formally protest to the Commission's Director 
of Procurement [Manager]. Such protests must be in writing and re-
ceived by the Director of Procurement [in the Procurement Manager's 
office] within 10 working days after such aggrieved person knows, or 
should have known, of the occurrence of the action which is protested. 
Formal protests must conform to the requirements of this subsection 
and subsection (c) of this section, and shall be resolved in accordance 

with the procedure set forth in subsections (d) and (e) of this section. 
Copies of the protest must be mailed or delivered by the protesting 
party to the Commission [using agency] and other interested parties. 
For the purposes of this section, "interested parties" means all vendors 
who have submitted bids or proposals for the contract involved. 

(b) In the event of a timely protest or appeal under this section, 
the state shall not proceed further with the solicitation or with the award 
of the contract unless the Executive Director, after consultation with the 
Director of Procurement [using agency and the Procurement Manager], 
makes a written determination that the award of contract without delay 
is necessary to protect the best interests of the state. 

(c) A formal protest must be sworn and contain: 

(1) a specific identification of the statutory or regulatory 
provision(s) that the action complained of is alleged to have violated; 

(2) a specific description of each act alleged to have vio-
lated the statutory or regulatory provision(s) identified in paragraph (1) 
of this subsection; 

(3) a precise statement of the relevant facts; 

(4) an identification of the issue or issues to be resolved; 

(5) argument and authorities in support of the protest; and 

(6) a statement that copies of the protest have been mailed 
or delivered to the using agency and other identifiable interested parties. 

(d) The Director of Procurement [Manager] shall have the au-
thority, prior to appeal to the Executive Director of the Commission, to 
settle and resolve the dispute concerning the solicitation or award of a 
contract. The Director of Procurement [Manager] may solicit written 
responses to the protest from other interested parties. 

(e) If the protest is not resolved by mutual agreement, the 
Director of Procurement [Manager] will issue a written determination 
on the protest. 

(1) If the Director of Procurement [Manager] determines 
that no violation of rules or statutes has occurred, he shall so inform 
the protesting party[, the using agency,] and other interested parties by 
letter which sets forth the reasons for the determination. 

(2) If the Director of Procurement [Manager] determines 
that a violation of the rules or statutes has occurred in a case where a 
contract has not been awarded, he shall so inform the protesting party, 
the using agency, and other interested parties by letter which sets forth 
the reasons for the determination and the appropriate remedial action. 

(3) If the Director of Procurement [Manager] determines 
that a violation of the rules or statutes has occurred in a case where a 
contract has been awarded, he shall so inform the protesting party[, the 
using agency,] and other interested parties by letter which sets forth the 
reasons for the determination, which may include ordering the contract 
void. 

(f) The Director of Procurement's [Procurement Manager's] 
determination on a protest may be appealed by the protesting party to 
the Executive Director of the Commission. An appeal of the Director 
of Procurement's [Procurement Manager's] determination must be in 
writing and must be received in the Executive Director's office no later 
than 10 working days after the date of the Director of Procurement's 
[Procurement Manager's] determination. The appeal shall be limited 
to review of the Director of Procurement's [Procurement Manager's] 
determination. Copies of the appeal must be mailed or delivered by 
the protesting party to the Commission [using agency] and other in-
terested parties and must contain a certified statement that such copies 
have been provided. 
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(g) The Executive Director may confer with the Commission's 
General Counsel in his review of the matter appealed. The Executive 
Director may, in his discretion, refer the matter to the Commissioners 
for their consideration at a regularly scheduled open meeting or issue 
a written decision on the protest. 

(h) When a protest has been appealed to the Executive Direc-
tor under subsection (f) of this section and has been referred to the 
Commissioners by the Executive Director under subsection (g) of this 
section, the following requirements shall apply: 

(1) Copies of the appeal and responses of interested parties, 
if any, shall be mailed to the Commissioners. 

(2) All interested parties who wish to make an oral presen-
tation at the open meeting are requested to notify the Commission's 
General Counsel at least 48 hours in advance of the open meeting. 

(3) The Commissioners may consider oral presentations 
and written documents presented by staff and interested parties. The 
Commission Chair shall set the order and amount of time allowed for 
presentations. 

(4) The Commissioners' determination of the appeal shall 
be by duly adopted resolution reflected in the minutes of the open meet-
ing, and shall be final. 

(i) Unless good cause for delay is shown or the Commission 
determines that a protest or appeal raises issues significant to procure-
ment practices or procedures, a protest or appeal that is not filed timely 
will not be considered. 

(j) A decision issued either by the Commissioners in open 
meeting, or in writing by the Executive Director, shall be the final 
administrative action of the Commission. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601464 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Earliest possible date of adoption: May 15, 2016 

       For further information, please call: (512) 475-2400

SUBCHAPTER D. VEHICLES 
1 TAC §111.40, §111.41 
Statutory Authority 

The amendments are proposed under Texas Government Code 
§2171.1045, which requires state agencies to adopt rules ad-
dressing the assignment and use of agency vehicles, and Texas 
Government Code §2001.004(1), which requires state agencies 
to adopt rules of practice stating the nature and requirements of 
all available formal and informal procedures. 

Cross Reference to Statute 

The statutory provisions affected by the proposed new rule and 
amendment are Texas Government Code §2171.1045. 

§111.40. Fleet Management. 
In accordance with the plan developed by the Office of Vehicle Fleet 
Management under the direction of the State Council on Competitive 

Government, the Commission will adhere to all requirements detailed 
in the plan, including, but not limited to: 

(1) The disposal of any vehicles declared excess through 
the routine review of vehicle use. The Commission will: 

(A) follow the Commission's Surplus Property Division 
process for the disposal of vehicles; and 

(B) submit proper documentation to certify successful 
disposal of vehicles declared excess. 

(2) The adoption of all detailed policies, procedures and 
goals related to vehicle replacement, state fuel contracts, alternative 
fuel use, minimum use criteria, interagency agreements, and fleet con-
solidation. 

(3) The submission of all fleet data required for vehicle in-
ventory, fuel, mileage, repairs and preventive maintenance on an inter-
net-based technology fleet data system. 

(4) The review of internal fleet policies and procedures to 
determine if the fleet management "Best Practices," as determined by 
the Office of Vehicle Fleet Management under the direction of the State 
Council on Competitive Government, are appropriate and feasible for 
use by the fleet. 

(5) The adherence to the fleet size and vehicle purchasing 
restrictions established by the plan adopted pursuant to Texas Govern-
ment Code §2171.104 [on October 11, 2000], and any further fleet size 
reduction resulting from the ongoing review of vehicle use. 

§111.41. Assignment and Use of Pooled Vehicles. 

(a) Each vehicle in the Commission's vehicle fleet pool, with 
the exception of vehicles assigned to field employees, is assigned to the 
agency motor pool and is available for checkout, as needed. Some ve-
hicles, because of mission critical status, may be permanently assigned 
to sub-pools within divisions and available only to employees within 
those divisions. 

(b) Commission employees must present a valid Texas driver's 
license each time a pooled vehicle is checked out. 

(c) Pooled vehicle assignments will be made by designated 
Commission personnel to ensure that all Commission vehicles are used 
and rotated to balance mileage and time usage among all pooled vehi-
cles. 

(d) Pooled vehicles assigned on a regular or daily basis to in-
dividual administrative or executive employees, require written docu-
mentation that the assignment is critical to the Commission's needs and 
mission of the agency. Documentation for all assigned Commission ve-
hicles will be kept on file with designated Commission personnel. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601465 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-2400 

41 TexReg 2638 April 15, 2016 Texas Register 



CHAPTER 126. SURPLUS AND SALVAGE 
PROPERTY PROGRAMS 
SUBCHAPTER A. STATE SURPLUS AND 
SALVAGE PROPERTY 
1 TAC §§126.1, 126.4, 126.5 
Introduction and Background 

The Texas Facilities Commission files this notice to propose 
amendments to §§126.1, 126.4, and 126.5 of Title 1, Part 5, 
Chapter 126 of the Texas Administrative Code. During its rule 
review, published in the December 11, 2015, issue of the Texas 
Register (40 TexReg 8915), the Texas Facilities Commission 
("Commission") reviewed and considered Texas Administrative 
Code, Title 1, Chapter 126 for readoption, revision, or repeal in 
accordance with the Texas Government Code §2001.039 (West 
2008). The Commission determined that Texas Administrative 
Code, Title 1, §§126.1 - 126.5 are still necessary as these 
rules were promulgated to direct the transfer, sale, auction, or 
other disposition of State of Texas surplus and salvage property 
either by the state agency that owns the subject property or by 
the Commission, on behalf of the State of Texas under Texas 
Government Code, Chapter 2175. Revisions to these rules, 
however, are required to ensure consistency with governing 
statutes and to correct typographical errors. Through a concur-
rent notice of adopted rule review, the Commission readopted 
Texas Administrative Code, Title 1, Part 5, Chapter 126 with 
amendments. The revised rules are proposed pursuant to the 
Commission's rulemaking authority found in Texas Government 
Code, §§2175.061(b), (d); 2175.065(b); 2175.129(b); and 
2175.186(b) (West 2008 & Supp. 2015). 

Section by Section Summary 

Proposed revisions to existing rules are required to reflect the 
agency's name change, to ensure consistency with governing 
statutes, and to correct typographical errors. Section 126.1 de-
fines terms used in the subchapter addressing state surplus and 
salvage property. The proposed amendment will add definitions 
that will address changes made to §2175.1825 and §2175.241of 
the Texas Government Code. Section 126.4 establishes rules 
for the direct transfer, priority, reporting and other disposition of 
surplus and salvage property. The proposed amendment is re-
quired to conform to changes made to §2175.184 and §2175.541 
of the Texas Government Code. Section 126.5 addresses dis-
position of surplus and salvage property to the public. The pro-
posed amendment is required to address changes to §2174.190 
and §2175.241 of the Texas Government Code. 

Fiscal Note 

Harvey Hilderbran, Executive Director, has determined that for 
each year of the first five-year period the proposed rules are in 
effect there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the proposed 
rules. 

Public Benefit/Cost Note 

Mr. Hilderbran has also determined that for each year of the first 
five-year period the proposed rules are in effect the public ben-
efit will be further clarification by updating the references to the 
Commission and correcting typographical errors, and ensuring 
consistency with governing statutes. 

Mr. Hilderbran has further determined that there will be no ef-
fect on individuals or large, small, and micro-businesses as a re-

sult of the proposed rules. Consequently, an Economic Impact 
Statement and Regulatory Flexibility Analysis, pursuant to Texas 
Government Code, §2006.002 (West 2008 & Supp. 2015), are 
not required. 

In addition, Mr. Hilderbran has determined that for each year of 
the first five-year period the proposed rules are in effect there 
should be no effect on a local economy; therefore, no local em-
ployment impact statement is required under Administrative Pro-
cedure Act, Texas Government Code, §2001.022 (West 2008). 

Takings Impact Assessment 

Mr. Hilderbran has determined that this proposal does not re-
strict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under Texas Government Code 
§2007.043. 

Request for Comments 

Interested persons may submit written comments on the pro-
posed rules to General Counsel, Legal Services Division, 
Texas Facilities Commission, P.O. Box 13047, Austin, Texas 
78711-3047. Comments may also be sent via email to rulescom-
ments@tfc.state.tx.us. For comments submitted electronically, 
please include "Proposed Surplus and Salvage Property Pro-
grams" in the subject line. Comments must be received no later 
than thirty (30) days from the date of publication of the proposal 
to the Texas Register. Comments should be organized in a 
manner consistent with the organization of the proposed rule. 
Questions concerning the proposed new rules may be directed 
to Ms. Naomi Gonzalez, Assistant General Counsel, at (512) 
463-3960. 

Statutory Authority 

The amended rules are proposed under Texas Government 
Code §§2175.1825(a), 2175.184(a), 2175.190(c), and 2175. 
241(a), (b), (c), and (d) (West 2008 & Supp 2015). 

Cross Reference to Statute 

The statutory provisions affected by the proposed rules are those 
set forth in Chapter 2175 of the Texas Government Code. 

§126.1. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meaning, unless the context clearly indicates otherwise. 

(1) Certificate of Acquisition--A form prescribed by the 
Commission that verifies the qualifications of an approved assistance 
organization or political subdivision as an entity entitled to receive state 
surplus or salvage property. 

(2) Commission--The Texas Facilities Commission. 

(3) Political subdivision--Each political subdivision of the 
state, including counties, municipalities, public school districts, volun-
teer fire departments. 

(4) Local Governmental Entity--Each local government 
entity of the state, including counties, municipalities, and special 
purpose districts such as school districts, districts for fire and emer-
gency services, including volunteer fire departments, utility and water 
districts, and health districts. 

(5) [(4)] State agency--

(A) a department, commission, board, office, or other 
agency in the executive branch of state government created by the state 
constitution or a state statute; 
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(B) the supreme court, the court of criminal appeals, a 
court of appeals, or the Texas Judicial Council; and 

(C) the Civil Air Patrol, Texas Wing.[; and] 

[(D) excluding those entities in Texas Government 
Code, Chapter 2175, Subchapter F.] 

(6) Surplus Advertising Period--Designated time period in 
which surplus and salvage property is advertised on the Commission's 
website as available for direct transfer to state agencies, political sub-
divisions, and approved assistance organizations before the property is 
made available for sale to the general public. The advertising period 
must be a minimum of ten (10) business days. 

§126.4. Direct Transfer, Priority, Reporting, and Other Disposition. 

(a) Priority of claim. 

(1) The first state agency, political subdivision or assis-
tance organization that agrees to the established price before the ex-
piration of the surplus advertising period [ten (10) business days] shall 
be entitled to the property; provided, however, a state agency shall have 
first priority over all other entities. 

(2) In the event two competing and equivalent requests are 
received from parties of equal standing, the Commission shall award 
the property in the best interests of the state. Two or more requests shall 
be considered "competing and equivalent" for purposes of this section 
if each meets the established price on the same business day and within 
the surplus advertising period [ten (10) business day period following 
posting on the Comptroller's website]. 

(b) Reporting requirements. When a transfer of property is 
made to a political subdivision or assistance organization, the state 
agency disposing of the property must ensure the completion of a "Cer-
tificate of Acquisition" form. In completing the Certificate of Acqui-
sition, the political subdivision or assistance organization certifies its 
continued qualification as an entity entitled to receive state surplus or 
salvage property, acknowledges receipt of property, and certifies that 
the property will be used for the purpose expressed by the organiza-
tion at the time of application. The completed "Certificate of Acquisi-
tion" is to be retained by the state agency and a copy should be sent to 
the Commission within 5 business days of transfer. After the transfer, 
the state agency disposing of the property must document the proceeds 
from sale [transaction] into the Comptroller's State Property Account-
ing System. 

(c) Direct Transfer Fees--State agencies shall coordinate with 
the Commission to determine the fee for transfer of property to Po-
litical subdivisions and assistance organization, State agencies are not 
authorized to transfer property to Political subdivisions and assistance 
organizations at no cost without the Commission's approval. 

§126.5. Disposition of Surplus and Salvage Property to the Public by 
Competitive Bidding, Auction, or Direct Sale. 

(a) Method of Sale. The Commission will consider the fol-
lowing criteria when determining the method of sale for surplus and 
salvage property: 

(1) geographic location; 

(2) cost of transportation if applicable; 

(3) sales history for similar property; 

(4) type of property; and 

(5) condition of property. 

(b) Disposition by direct sale to the public. 

(1) Location and method of direct sales. Direct sales op-
erations may be conducted at designated state facilities or warehouses 
approved by the Commission or by live or Internet auction. 

(A) Access. The general public, political subdivision, 
and assistance organizations will have equal access. 

(B) Payment. A purchaser under this section must pay 
for the surplus or salvage property by an approved method of payment 
at the time of sale and prior to obtaining possession or actual title to the 
property. 

(C) Live auctions. Surplus or salvage property sold 
through the live auction method shall be accompanied by an auc-
tioneer's paid receipt. The auctioneer's paid receipt will serve as the 
authorization of the Commission that the purchaser has in good faith 
complied with the conditions of the sale. 

(D) Internet auctions. The Commission may contract 
with one or more commercial Internet auction sites for sale of state 
surplus or salvage property. Property on the Internet auction site shall 
be posted for at least ten (10) calendar days. 

(2) Transfer of property. When a purchaser or successful 
bidder has paid the full amount due for the purchase of surplus or sal-
vage property, the Commission or its designee shall notify both the 
successful bidder and the state agency holding the title of the surplus 
or salvage property and authorize the transfer of possession. In the case 
of vehicles or other items which require title transfer, it shall be the re-
sponsibility of the state agency holding title to complete the transfer of 
title to the purchaser or successful bidder. 

(3) Forfeiture. In the event a purchaser or successful bid-
der pays for the property, but fails to remove the property within the 
time specified, the purchaser or successful bidder forfeits his rights to 
the property and any monies tendered, and ownership of the property 
reverts to the state. 

(c) Direct Donations to Assistance Organizations and Local 
Governmental Entities. 

(1) If the Commission determines that disposition by pub-
lic sale is not in the State's best interest then the Commission may de-
stroy the property as worthless salvage or donate it to an assistance 
organization or local government entity. 

(2) A State agency may also make similar donations if the 
agency first notifies the Commission and provides sufficient informa-
tion for the Commission to determine the donation is in the State's best 
interest. The State agency is responsible for documenting the donation 
and any proceeds in the Comptroller's State Property Accounting Sys-
tem. 

(3) The Commission may charge the recipient a fee (not 
to exceed 10% of the item's market value) to cover the costs of the 
donation. 

(d) Proceeds from Transfer or Sale. 

(1) Returns on Small Value Items--The Commission will 
not provide participating State agencies with monetary returns on the 
transfer or sale of that agency's small value items. However, the Com-
mission will allow the State agency to receive a return in the form of 
transfers of similar items at zero or reduced cost. 

(2) Returns on Capital Assets--The Commission shall re-
tain no more than 12% of the proceeds from the transfer or sale of 
capital assets in order to cover program expenses. The remainder will 
be returned to the owning agency. The Commission will notify a State 
agency of any sale of a capital asset so that the agency may document 
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the sale and proceed in the Comptroller's State Property Accounting 
System. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601458 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-3960 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 351. COORDINATED PLANNING 
AND DELIVERY OF HEALTH AND HUMAN 
SERVICES 
The Texas Health and Human Services Commission (HHSC) 
proposes amendments to §351.2, concerning Petition for the 
Adoption of a Rule and proposes the repeal of §351.3, con-
cerning Purpose, Task and Duration of Advisory Committees. 
HHSC also proposes new Subchapter B, concerning Advisory 
Committees, and new §§351.801, 351.803, 351.805, 351.807, 
351.809, 351.811, 351.813, 351.815, 351.817, 351.819, 
351.821, 351.823, 351.825, 351.827, 351.829, 351.831, 
351.833, 351.835, and 351.837 within that subchapter. Con-
current with this proposal, HHSC adds Subchapter A, General, 
which will include the current existing rules within Chapter 351 
(except §351.3, which is being repealed). 

BACKGROUND AND JUSTIFICATION 

Senate Bill (S.B.) 200 and S.B. 277, 84th Legislature, Regular 
Session, 2015, removed 38 advisory committees from statute 
and authorized the HHSC Executive Commissioner to reestab-
lish committees in rule. As part of implementing this directive, 
the ongoing need for each advisory committee was evaluated 
and stakeholder feedback was requested. After the HHSC Ex-
ecutive Commissioner reviewed this information and made final 
decisions, HHSC published a list of committees that were either 
consolidated in some way, continued as they are currently, or 
discontinued. The list of committees that will be continued was 
published in the October 30, 2015, issue of the Texas Register 
(40 TexReg 7726). The proposed rules include a new rule for 
each committee, including information such as purpose, tasks, 
and membership. 

The proposed amendments to §351.2, concerning Petition for 
the Adoption of a Rule, update outdated language in the rule, 
such as references to the Texas Board of Health. 

SECTION-BY-SECTION SUMMARY 

Proposed §351.2 updates outdated references to state agencies 
and state personnel. 

Section 351.3 is repealed because it is being replaced by the 
rules in proposed new Subchapter B, concerning Advisory Com-
mittees. 

Proposed §351.801 outlines information pertinent to all of the 
committees described in the remainder of the rules in this sub-
chapter, including quorum, reporting requirements, and defined 
terms. 

Proposed §351.803 describes the Medical Care Advisory Com-
mittee, including its statutory authority, purpose, tasks, and 
membership. 

Proposed §351.805 describes the State Medicaid Managed 
Care Advisory Committee, including its statutory authority, 
purpose, tasks, and membership. 

Proposed §351.807 describes the Behavioral Health Advisory 
Committee, including its statutory authority, purpose, tasks, and 
membership. 

Proposed §351.809 provides a cross reference to an existing 
rule related to the Drug Utilization Review Board. 

Proposed §351.811 describes the Intellectual and Developmen-
tal Disability System Redesign Advisory Committee, including its 
statutory authority, purpose, tasks, and membership. 

Proposed §351.813 describes the Perinatal Advisory Council, in-
cluding its statutory authority, purpose, tasks, and membership. 

Proposed §351.815 describes the Policy Council for Children 
and Families, including its statutory authority, purpose, tasks, 
and membership. 

Proposed §351.817 describes the Texas Council on Consumer 
Direction, including its statutory authority, purpose, tasks, and 
membership. 

Proposed §351.819 describes the Behavioral Health Integration 
Advisory Committee, including its statutory authority, purpose, 
tasks, and membership 

Proposed §351.821 describes the Value Based Payment and 
Quality Improvement Advisory Committee, including its statutory 
authority, purpose, tasks, and membership. 

Proposed §351.823 describes the e-Health Advisory Committee, 
including its statutory authority, purpose, tasks, and member-
ship. 

Proposed §351.825 describes the Texas Brain Injury Advisory 
Council, including its statutory authority, purpose, tasks, and 
membership. 

Proposed §351.827 describes the Palliative Care Interdiscipli-
nary Advisory Council, including its statutory authority, purpose, 
tasks, and membership. 

Proposed §351.829 describes the Promoting Independence 
Advisory Committee, including its statutory authority, purpose, 
tasks, and membership. 

Proposed §351.831 describes the Employment First Task Force, 
including its statutory authority, purpose, tasks, and member-
ship. 

Proposed §351.833 describes the STAR Kids Managed Care 
Advisory Committee, including its statutory authority, purpose, 
tasks, and membership. 

Proposed §351.835 describes the Advisory Committee on Qual-
ifications for Health Care Translators and Interpreters, including 
its statutory authority, purpose, tasks, and membership. 

Proposed §351.837 describes the Texas Autism Council, includ-
ing its statutory authority, purpose, tasks, and membership. 
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FISCAL NOTE 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the 
proposed and repealed rules are in effect, there will be no effect 
on costs and revenues of state or local governments. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

HHSC has determined that there will be no adverse economic 
effect on small businesses or micro businesses to comply with 
the proposed rules, as there is no requirement to alter business 
practices as a result of the proposed and repealed rules. 

PUBLIC BENEFIT AND COSTS 

Chris Adams, Deputy Executive Commissioner for Transforma-
tion, Policy, and Performance, has determined that for each year 
of the first five years the rules are in effect, the public will benefit 
from the adoption of the rules. The anticipated public benefit will 
be clear, accurate information available to stakeholders and the 
general public regarding the advisory committees making policy 
recommendations to HHSC. 

Ms. Rymal has also determined that there are no probable eco-
nomic costs to persons who are required to comply with the pro-
posed rules. 

HHSC has determined that the proposed and repealed rules will 
not affect a local economy. There is no anticipated negative im-
pact on local employment. 

REGULATORY ANALYSIS 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Amy 
Chandler, Program Specialist, by mail to P.O. Box 13247, 
MC H600, Austin, Texas 78711; or by e-mail to amy.chan-
dler@hhsc.state.tx.us within 30 days of publication of this 
proposal in the Texas Register. 

SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §351.2 
STATUTORY AUTHORITY 

The amendment is proposed under Texas Government Code 
§531.033, which provides the HHSC Executive Commissioner 
with broad authority to adopt rules to carry out HHSC's duties, 
and, with respect to advisory committees with jurisdiction over 
Medicaid matters, Texas Human Resources Code §32.021(c) 
and Texas Government Code §531.021(a), which authorize 
HHSC to administer the Medicaid program. More specifically, 

the amendment is proposed under Texas Government Code 
§531.012(c), which requires HHSC to adopt rules to govern its 
advisory committees, and Texas Government Code §2110.005 
and §2110.008, which authorizes HHSC, as a state agency, to 
adopt rules to govern its advisory committees. 

The proposed amendment implements Texas Government Code 
Chapters 531, 533, 534, and 2110, and Texas Human Resources 
Code Chapter 32. With respect to the Perinatal Advisory Coun-
cil, the amendment implements Texas Human Resources Code 
§241.187. With respect to the Palliative Care Interdisciplinary 
Advisory Council, the amendment implements Texas Health and 
Safety Code Chapter 118, as adopted by Act of May 23, 2015, 
84th Leg., R.S. §2 (H.B. 1874). No other statutes, articles, or 
codes are affected by this proposal. 

§351.2. Petition for the Adoption of a Rule. 
(a) Purpose. The purpose of this section is to provide proce-

dures for any interested person to request that the Texas Health and Hu-
man Services Commission (HHSC) [the Texas Board of Health (board) 
to] adopt a rule. 

(b) Form of the petition. 

(1) The petition must be in writing. 

(2) The petition must contain the following: 

(A) the petitioner's name, address, and organization or 
affiliation, if any; 

(B) a plain and brief description about why a rule or 
change to an existing rule is needed, required or desirable, including 
the public good to be served and any effect [affect] on those who would 
be required to comply with the rule; 

(C) to the extent feasible to the petitioner, an estimated 
fiscal impact of the rule on state and local government, separately 
stated, for each of the first five years of its implementation; and, to 
the extent feasible to the petitioner, an estimated economic impact on 
persons required to comply with the rule for each of the first five years 
the rules are in effect; 

(D) a statement of HHSC's [the board's] authority to 
adopt the proposed rule; 

(E) if the petition proposes to amend an existing rule, 
the text of the existing rule, with proposed changes clearly indicated 
within the existing text; and 

(F) if the petition is for a new rule, the proposed text of 
the new rule. 

(c) The petition must be addressed to the HHSC Executive 
Commissioner [Commissioner of Health], and be mailed or hand de-
livered to HHSC, 4900 North Lamar, Austin, Texas 78751 [the Texas 
Department of Health, 1100 West 49th Street, Austin, Texas 78756]. 

(d) [(1)] The HHSC Executive Commissioner reviews 
[commissioner will review] the petition for compliance with the 
requirements in subsection (b) of this section. The petition may be 
refused if these requirements are not met. 

(1) [(2)] If the requirements of subsection (b) are met, the 
HHSC Executive Commissioner consults with the appropriate subject 
matter experts within HHSC regarding the requested rules proposal 
[commissioner will bring the petition to the board]. 

(2) [(d)] The HHSC Executive Commissioner denies or ac-
cepts [board must deny or accept] the petition in whole or in part [and 
initiate the rulemaking process within 60 days from the date of submis-
sion of the petition by the petitioner]. 
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(A) [(1)] If the HHSC Executive Commissioner [board] 
denies the petition, he or she notifies [the commissioner will notify] 
the petitioner in writing [of the board's action to deny] and state the 
reason(s) for the denial. 

(B) [(2)] If the HHSC Executive Commissioner [board] 
accepts the petition, he or she refers [the commissioner will refer] the 
petition to the appropriate program to initiate the rulemaking process 
under Government Code, Chapter §2001, Subchapter B, within 60 days 
from the date of submission of the petition by the petitioner. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601553 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 424-6900 

♦ ♦ ♦ 
1 TAC §351.3 
STATUTORY AUTHORITY 

The repeal is proposed under Texas Government Code 
§531.033, which provides the HHSC Executive Commissioner 
with broad authority to adopt rules to carry out HHSC's duties, 
and, with respect to advisory committees with jurisdiction over 
Medicaid matters, Texas Human Resources Code §32.021(c) 
and Texas Government Code §531.021(a), which authorize 
HHSC to administer the Medicaid program. More specifi-
cally, the repeal is proposed under Texas Government Code 
§531.012(c), which requires HHSC to adopt rules to govern its 
advisory committees, and Texas Government Code §2110.005 
and §2110.008, which authorizes HHSC, as a state agency, to 
adopt rules to govern its advisory committees. 

The proposed repeal implements Texas Government Code 
Chapters 531, 533, 534, and 2110, and Texas Human Re-
sources Code Chapter 32. With respect to the Perinatal 
Advisory Council, the repeal implements Texas Human Re-
sources Code §241.187. With respect to the Palliative Care 
Interdisciplinary Advisory Council, the repeal implements Texas 
Health and Safety Code Chapter 118, as adopted by Act of May 
23, 2015, 84th Leg., R.S. §2 (H.B. 1874). No other statutes, 
articles, or codes are affected by this proposal. 

§351.3. Purpose, Task and Duration of Advisory Committees. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601559 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 424-6900 

SUBCHAPTER B. ADVISORY COMMITTEES 
1 TAC §§351.801, 351.803, 351.805, 351.807, 351.809, 
351.811, 351.813, 351.815, 351.817, 351.819, 351.821, 
351.823, 351.825, 351.827, 351.829, 351.831, 351.833, 
351.835, 351.837 
STATUTORY AUTHORITY 

The new rules are proposed under Texas Government Code 
§531.033, which provides the HHSC Executive Commissioner 
with broad authority to adopt rules to carry out HHSC's duties, 
and, with respect to advisory committees with jurisdiction over 
Medicaid matters, Texas Human Resources Code §32.021(c) 
and Texas Government Code §531.021(a), which authorize 
HHSC to administer the Medicaid program. More specifically, 
the new rules are proposed under Texas Government Code 
§531.012(c), which requires HHSC to adopt rules to govern its 
advisory committees, and Texas Government Code §2110.005 
and §2110.008, which authorizes HHSC, as a state agency, to 
adopt rules to govern its advisory committees. 

The proposed new rules implement Texas Government Code 
Chapters 531, 533, 534, and 2110, and Texas Human Re-
sources Code Chapter 32. With respect to the Perinatal 
Advisory Council, the new rules implement Texas Human Re-
sources Code §241.187. With respect to the Palliative Care 
Interdisciplinary Advisory Council, the new rules implement 
Texas Health and Safety Code Chapter 118, as adopted by 
Act of May 23, 2015, 84th Leg., R.S. §2 (H.B. 1874). No other 
statutes, articles, or codes are affected by this proposal. 

§351.801. Authority and General Provisions. 

(a) Authority to establish advisory committees. In addition to 
specific statutory authority to establish particular advisory committees, 
the Health and Human Services Commission has authority under Texas 
Government Code §531.012 to establish and maintain advisory com-
mittees to consider issues and solicit public input across all major areas 
of the health and human services system. 

(b) Applicability of Texas Government Code Chapter 2110. 
An advisory committee established under Texas Government Code 
§531.012 is subject to Texas Government Code Chapter 2110. 

(c) Applicability of Texas Government Code Chapter 551. 
Unless otherwise expressly provided by statute or rule, an advisory 
committee established under this subchapter is subject to the Open 
Meetings Act, Texas Government Code Chapter 551, as if it were a 
governmental body. 

(d) Quorum. Unless expressly provided otherwise, a majority 
of an advisory committee's voting members constitutes a quorum. 

(e) General reporting requirement. In addition to reporting re-
quirements set out in an advisory committee's section of this subchap-
ter, an advisory committee established under Texas Government Code 
§531.012 must: 

(1) report recommendations to the Executive Commis-
sioner and the Health and Human Services Commission Executive 
Council; and 

(2) submit a written report to the Texas Legislature of any 
policy recommendations made under paragraph (1) of this subsection. 

(f) Geographic diversity generally. As necessary and appro-
priate, the members of an advisory committee established under Texas 
Government Code §531.012 will be appointed with a view to having 
committee members from diverse geographic areas of the state. 
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(g) Definitions. For purposes of this subchapter, the following 
terms are defined as follows: 

(1) C.F.R.--Code of Federal Regulations. 

(2) CHIP--The Texas State Children's Health Insurance 
Program established under Title XXI of the federal Social Security 
Act (42 U.S.C. §§1397aa, et seq.) and Chapter 62 of the Texas Health 
and Safety Code. 

(3) Executive Commissioner--The HHSC Executive Com-
missioner. 

(4) Health and Human Services system--All state agencies 
and departments under and including the Health and Human Services 
Commission, including the Texas Department of State Health Services, 
Texas Department of Family and Protective Services, Texas Depart-
ment of Aging and Disability Services, and Texas Department of As-
sistive and Rehabilitative Services. 

(5) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(6) U.S.C.--United States Code. 

§351.803. Medical Care Advisory Committee. 
(a) Statutory authority. The Texas Human Resources Code 

§32.022 and 42 C.F.R. §431.12 require HHSC to establish the Med-
ical Care Advisory Committee (MCAC). 

(b) Purpose. The MCAC advises HHSC about health and 
medical care services. In particular, the MCAC provides input on: 

(1) developing and maintaining the Medicaid program; 

(2) immediate and long-range plans for reaching the Med-
icaid goal of providing access to high quality, comprehensive medical 
and health care services to medically indigent persons in the state; and 

(3) possible changes in the eligibility-determination 
process to ensure that qualified applicants receive services. 

(c) Tasks. The MCAC advises the Executive Commissioner 
and HHSC on: 

(1) development and maintenance of the Medicaid pro-
gram; 

(2) long-range plans for providing access to high quality, 
comprehensive medical and health care services to medically indigent 
persons in the state; 

(3) the process HHSC uses to determine eligibility; and 

(4) all other issues as requested by the Executive Commis-
sioner. 

(d) Reporting requirements. The MCAC submits reports in 
accordance with statutory requirements and as requested by the Exec-
utive Commissioner. 

(e) Abolition. The MCAC is required by federal regulations 
and will continue as long as the federal law that requires it remains in 
effect. 

(f) Membership. 

(1) The Executive Commissioner appoints the members of 
the MCAC in compliance with federal requirements. The appointments 
provide for a balanced representation of the general public, providers, 
consumers, and other persons, state agencies, or groups with knowl-
edge of and interest in the MCAC's field of work. 

(2) Each member serves at the will of the Executive Com-
missioner. 

(g) Presiding officer. 

(1) The MCAC selects a presiding officer from among its 
members. 

(2) Unless reelected, the presiding officer serves a term of 
one year. 

(h) Subcommittees. The Hospital Payment Advisory Commit-
tee exists as a standing subcommittee of the MCAC. 

§351.805. State Medicaid Managed Care Advisory Committee. 

(a) Statutory authority. Texas Government Code §533.041 re-
quires the Executive Commissioner to establish the State Medicaid 
Managed Care Advisory Committee (SMMCAC). 

(b) Purpose. 

(1) The SMMCAC advises HHSC on the statewide oper-
ation of Medicaid managed care, including program design and bene-
fits, systemic concerns from consumers and providers, efficiency and 
quality of services, contract requirements, provider network adequacy, 
trends in claims processing, and other issues as requested by the Exec-
utive Commissioner. 

(2) The SMMCAC assists HHSC with Medicaid managed 
care issues. 

(3) The SMMCAC disseminates Medicaid managed care 
best practice information as appropriate. 

(c) Tasks. The SMMCAC makes recommendations to HHSC 
and performs other tasks consistent with its purpose. 

(d) Abolition. Texas Government Code §531.044 exempts 
the SMMCAC from the abolition date set in Texas Government Code 
§2110.008. 

(e) Membership. The SMMCAC consists of an odd number, 
but no more than 23, members. 

(1) Each member is appointed by the Executive Commis-
sioner. 

(2) SMMCAC membership complies with Texas Govern-
ment Code §533.041. 

(f) Presiding officer. 

(1) The Executive Commissioner appoints the presiding 
officer. 

(2) The presiding officer serves at the will of the Executive 
Commissioner. 

§351.807. Behavioral Health Advisory Committee. 

(a) Statutory authority. HHSC has established the Behavioral 
Health Advisory Committee (BHAC) in accordance with the State's 
obligations under 42 U.S.C. §300x-3. 

(b) Purpose. The BHAC makes recommendations to HHSC 
concerning the allocation and adequacy of mental health and substance 
use disorder services and program within Texas. 

(c) Tasks. The BHAC considers and makes recommendations 
to the Executive Commissioner consistent with the committee's pur-
pose. 

(d) Reporting requirements. The BHAC submits a written re-
port to the Texas Legislature of any policy recommendations made to 
the Executive Commissioner. 

(e) Abolition. The BHAC is required by federal law and will 
continue as long as the federal law that requires it remains in effect. 
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(f) Membership. 

(1) The BHAC consists of no more than 19 voting mem-
bers. 

(A) Each member is appointed by the Executive Com-
missioner. 

(B) The BHAC consists of representatives of the fol-
lowing constituencies: 

(i) two adult consumers of mental health and/or sub-
stance abuse services; 

(ii) one youth/young adult consumer of mental 
health and/or substance abuse services; 

(iii) two family representatives of consumers of 
mental health and/or substance abuse services, one of which must be a 
parent of a child with serious emotional disturbance; 

(iv) one adult certified peer provider; 

(v) one representative nominated by the Texas 
Council of Community Centers; 

(vi) one representative nominated by the Associa-
tion of Substance Abuse Programs; 

(vii) two independent community behavioral health 
service providers; 

(viii) two behavioral health advocates or representa-
tives of behavioral health advocacy organizations; 

(ix) one representative nominated by the Intera-
gency Coordinating Group for faith and community-based organiza-
tions; 

(x) one representative of a managed care organiza-
tion that contracts with HHSC; 

(xi) two representatives of local government; and 

(xii) up to three additional members who have 
demonstrated an interest in mental and substance use disorders health 
systems and a working knowledge of mental and substance use 
disorder health issues. 

(2) A member of the Statewide Behavioral Health Strategic 
Plan and Coordinated Expenditure Coordinating Council, represent-
ing state agencies providing behavioral health services or funding, will 
serve as a non-voting, ex officio member. 

(3) Except as necessary to stagger terms, each member is 
appointed to serve a term of three years, with an appropriate number 
of terms expiring each August 31st. 

(g) Presiding officers. 

(1) The BHAC selects a presiding officer and an assistant 
presiding officer from among its members. 

(2) Unless reelected, the presiding officer and assistant pre-
siding officer each serve a term of one year. 

(3) A member serves no more than two consecutive terms 
as presiding officer or as assistant presiding officer. 

§351.809. Drug Utilization Review Board. 

(a) Statutory authority. 42 C.F.R. §456.716 and Texas Govern-
ment Code §531.0736 require HHSC to establish the Drug Utilization 
Review (DUR Board). 

(b) Cross-reference. The DUR Board is governed by rules 
set out in §354.1941 of this title (relating to Drug Utilization Review 
Board). 

§351.811. Intellectual and Developmental Disability System Re-
design Advisory Committee. 

(a) Statutory authority. Texas Government Code §534.053 es-
tablishes the Intellectual and Developmental Disability System Re-
design Advisory Committee (IDD-SRAC). 

(b) Purpose. IDD-SRAC advises HHSC and the Texas Depart-
ment of Aging and Disability Services (DADS) on the implementation 
of the acute care services and long-term services and supports system 
redesign. 

(c) Tasks. In addition to the tasks required by statute, the IDD-
SRAC: 

(1) provides recommendations for the continued imple-
mentation of and improvements to the acute care and long-term 
services and supports system; and 

(2) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reporting requirements. The IDD-SRAC includes its rec-
ommendations in an annual report that HHSC prepares and submits 
to the Texas Legislature in compliance with Texas Government Code 
§534.054. The report is due on or before September 30th of 2018, 2019, 
and 2020. 

(e) Abolition. The IDD-SRAC is abolished, and this section 
expires, on the one-year anniversary of the date HHSC completes the 
transition required by Texas Government Code §534.202 or January 1, 
2026, whichever comes first. 

(f) Membership. 

(1) Each member of the IDD-SRAC is appointed jointly 
by the Executive Commissioner and the Commissioner of the Texas 
Department of Aging and Disability Services. 

(2) Membership is allocated consistently with Texas Gov-
ernment Code §534.053. 

(3) Members serve at the will of the Executive Commis-
sioner and the Commissioner of the Texas Department of Aging and 
Disability Services. 

(g) Presiding officer. The Executive Commissioner appoints a 
presiding officer. 

§351.813. Perinatal Advisory Council. 

(a) Statutory authority. Texas Health and Safety Code 
§241.187 establishes the Perinatal Advisory Council (PAC). 

(b) Purpose. The PAC makes recommendations to HHSC on 
the designation of levels of care for neonatal or maternal care assigned 
to hospitals. 

(c) Tasks. The PAC performs the following tasks: 

(1) develops and recommends criteria for designating lev-
els of neonatal and maternal care, respectively, including specifying 
the minimum requirements to qualify for each level designation; 

(2) develops and recommends a process for the assignment 
of levels of care to a hospital for neonatal and maternal care, respec-
tively; 

(3) makes recommendations for the division of the state 
into neonatal and maternal care regions; 
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(4) examines utilization trends relating to neonatal and ma-
ternal care; 

(5) makes recommendations related to improving neonatal 
and maternal outcomes; 

(6) assist in the designation of the centers of excellence for 
fetal diagnosis and therapy as required by Texas Health and Safety 
Code §32.072; and 

(7) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reporting requirements. The PAC must submit a report not 
later than September 1, 2016, detailing the advisory council's determi-
nations and recommendations to the Texas Department of State Health 
Services and the Executive Commissioner. 

(e) Abolition. The PAC is abolished, and this section expires, 
on September 1, 2025. 

(f) Membership. 

(1) The PAC consists of 19 members. 

(A) Each member is appointed by the Executive Com-
missioner. 

(B) Membership is allocated consistently with Texas 
Health & Safety Code §241.187. 

(2) Members of the PAC serve staggered three-year terms, 
with the terms of six members expiring each September 1st. 

(3) A member may be reappointed. 

(g) Presiding officer. 

(1) The PAC selects a presiding officer from among its 
members beginning in 2017. 

(2) Unless reelected, the presiding officer serves a term of 
one year. 

§351.815. Policy Council for Children and Families. 

(a) Statutory authority. The Policy Council for Children and 
Families (Policy Council) is established in accordance with Texas Hu-
man Resources Code §22.0235 and Texas Government Code §531.012. 

(b) Purpose. The Policy Council works to improve the coor-
dination, quality, efficiency, and outcomes of services provided to chil-
dren with disabilities and their families through the state's health, edu-
cation, and human services systems. 

(c) Tasks. The Policy Council performs the following tasks: 

(1) studies and makes recommendations to improve coor-
dination between the state's health, education, and human services sys-
tems to ensure that children with disabilities and their families have 
access to high quality services; 

(2) studies and makes recommendations to improve long-
term services and supports, including community-based supports for 
children with special health and mental health care needs, as well as 
children with disabilities and their families receiving protective ser-
vices from the state; 

(3) studies and makes recommendations regarding emerg-
ing issues affecting the quality and availability of services available to 
children with disabilities and their families; 

(4) studies and makes recommendations to better align re-
sources with the service needs of children with disabilities and their 
families; 

(5) makes recommendations regarding the implementation 
and improvement of the STAR Kids managed care program; and 

(6) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reports. 

(1) By December of each fiscal year, the Policy Council 
files a written report with the Executive Commissioner that covers the 
meetings and activities in the immediately preceding fiscal year. The 
report includes: 

(A) a list of the meeting dates; 

(B) the members' attendance records; 

(C) a brief description of actions taken by the commit-
tee; 

(D) a description of how the committee accomplished 
its tasks; 

(E) a summary of the status of any committee recom-
mendations to HHSC; 

(F) a description of activities the committee anticipates 
undertaking in the next fiscal year; 

(G) recommended amendments to this section; and 

(H) the costs related to the committee, including the 
cost of HHSC staff time spent supporting the committee's activities and 
the source of funds used to support the committee's activities. 

(2) By November 1st of each even-numbered year, the Pol-
icy Council submits a written report to the Executive Commissioner 
and Texas Legislature that: 

(A) describes current gaps and barriers to the provision 
of services to children with disabilities and their families through the 
state's health and human services system; and 

(B) provides recommendations consistent with the Pol-
icy Council's purposes. 

(e) Date of abolition. The Policy Council is abolished, and this 
section expires, four years after the date of its creation, in compliance 
with Texas Government Code §2110.008(b). 

(f) Membership. 

(1) The Policy Council is composed of 24 members: 

(A) six non-voting, ex officio members, one from each 
of the following state programs and agencies or their successors, as 
selected by the represented agency: 

(i) HHSC STAR Kids managed care program ex-
pert; 

(ii) HHSC long term services and supports expert; 

(iii) Early Childhood Intervention Services; 

(iv) Texas Council on Developmental Disabilities; 

(v) Texas Department of Family and Protective Ser-
vices; and 

(vi) Texas Department of State Health Services; 

(B) eleven voting members selected by the Executive 
Commissioner from families with a child under the age of 26 with a 
disability, including: 
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(i) at least one adolescent or young adult under the 
age of 26 with a disability receiving services from a health and human 
services system agency; and 

(ii) at least one member of a family of a child with 
mental health care needs; and 

(C) seven voting members, selected by the Executive 
Commissioner, one each to represent the following types of organiza-
tions or areas of expertise: 

(i) a faith-based organization; 

(ii) an organization that is an advocate for children 
with disabilities; 

(iii) a physician providing services to children with 
complex needs; 

(iv) an individual with expertise providing mental 
health services to children with disabilities; 

(v) an organization providing services to children 
with disabilities and their families; 

(vi) an organization providing community services; 
and 

(vii) one at large position for an individual with ex-
pertise or experience relevant to the purposes and tasks of the Policy 
Council. 

(2) In selecting members, the Executive Commissioner 
considers ethnic and minority representation and diverse disability 
representation. 

(3) Members appointed under paragraph (1)(B) and (C) of 
this subsection serve staggered terms so that the terms of approximately 
half of these members expire on December 31st of each even-numbered 
year. 

(4) Except as necessary to stagger terms, the term of office 
of each non-agency member, described in paragraph (1)(B) and (C) of 
this subsection, is four years. 

(5) A member with an expiring term is eligible for reap-
pointment. 

(6) A member with an expiring term may continue to serve 
on the Policy Council until a new member is appointed. 

(g) Officers. The Policy Council selects from among its mem-
bers a presiding officer and an assistant presiding officer. 

(1) The presiding and assistant presiding officers must be 
appointed family representatives. 

(2) The presiding officer serves until December 31 of each 
odd-numbered year. The assistant presiding officer serves until De-
cember 31 of each even-numbered year. 

(3) A presiding officer or assistant presiding officer re-
mains in his or her position until the Policy Council selects a successor; 
however, the individual may not remain in office past the individual's 
membership term. 

§351.817. Texas Council on Consumer Direction. 

(a) Statutory authority. The Texas Council on Consumer Di-
rection (the Council) is established in accordance with Texas Govern-
ment Code §531.012. 

(b) Purpose. The Council advises HHSC on the development, 
implementation, expansion, and delivery of services through consumer 
direction in all programs offering long-term services and supports that 

enhances a consumer's ability to have freedom and exercise control and 
authority over the consumer's choices, regardless of age or disability. 

(c) Tasks. 

(1) The Council makes recommendations to HHSC to: 

(A) expand the delivery of services through consumer 
direction to other programs serving persons with disabilities and elderly 
persons under Texas Government Code, Chapter 531, Subchapter B; 

(B) expand the array of services delivered through con-
sumer direction; 

(C) increase the use of consumer direction models by 
consumers; 

(D) optimize consumer choice of Financial Manage-
ment Services Agencies (FMSAs); 

(E) expand access to support advisors for consumers re-
ceiving long-term care services and supports through consumer direc-
tion; 

(F) monitor and analyze research for best practices in 
self-determination, consumer direction, and training; 

(G) provide guidance and support to consumer outreach 
efforts; and 

(H) increase informed choices, opportunities, and sup-
ports as a means to lead self-determined lives through the use of con-
sumer direction models. 

(2) The Council performs other tasks consistent with its 
purpose as requested by the Executive Commissioner. 

(d) Reporting requirements. The Council files an annual writ-
ten report to the Executive Commissioner no later than October 1st. 
The report includes: 

(1) a list of the meeting dates; 

(2) the members' attendance records; 

(3) a brief description of actions taken by the Council, in-
cluding staff and member orientation, training, strategic planning, re-
tention, and evaluation efforts; 

(4) a description of how the Council accomplished its 
tasks; 

(5) a summary of the status of any rules that the Council 
recommended to HHSC; 

(6) a description of activities the Council anticipates under-
taking in the next fiscal year; 

(7) recommended amendments to this section; and 

(8) the costs related to the Council, including the cost of 
HHSC staff time spent supporting the Council's activities and the 
source of funds used to support the Council's activities. 

(e) Abolition. The Council is abolished, and this section ex-
pires, four years after the date of its creation, in compliance with Texas 
Government Code §2110.008(b). 

(f) Membership. 

(1) The Council consists of no more than 17 members. 

(A) Each member is appointed by the Executive Com-
missioner. 

(B) Council membership must include: 
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(i) three members to serve as consumers or potential 
consumers of the array of services provided through consumer direc-
tion; 

(ii) two members to serve as advocates for elderly 
persons who are consumers of the array of services provided to elderly 
persons through consumer direction; 

(iii) two members to serve as advocates for persons 
with disabilities who are consumers of the array of services provided 
to persons with disabilities through consumer direction; 

(iv) three members to represent financial manage-
ment services agencies providing services through consumer direction; 

(v) one member to represent a STAR+PLUS man-
aged care organization; 

(vi) one member to represent a STAR Kids managed 
care organization; 

(vii) one member who serves as a mental health ser-
vices advocate for consumers who receive consumer-directed services; 

(viii) one member who represents a Local Intellec-
tual and Developmental Disability Authority (LIDDA) for consumers 
who receive consumer-directed services; 

(ix) one member with experience providing personal 
care attendants for consumers who receive consumer-directed services; 

(x) one member to serve as an advocate for pediatric 
consumers or potential consumers of the array of services provided 
through consumer direction; and 

(xi) one member to represent family members of pe-
diatric consumers or potential consumers of the array of services pro-
vided through consumer direction. 

(C) A majority of the members of the Council must be 
composed of consumers and advocates. 

(D) Council membership must include, to the extent 
possible, individuals representing a range of ages and disabilities, 
including: 

(i) individuals with an intellectual disability or re-
lated condition; 

(ii) individuals with a physical disability; 

(iii) individuals who are age 65 or older; 

(iv) individuals with mental health needs; and 

(v) individuals with children with high medical 
needs. 

(E) Nonvoting members. Each nonvoting member is 
appointed by his or her respective agency as follows: 

(i) two representatives with an expertise in con-
sumer direction from HHSC or another state agency as considered 
necessary by the Executive Commissioner; 

(ii) two representatives from the Texas Workforce 
Commission, one representing state unemployment and one represent-
ing employment services for individuals with disabilities; 

(iii) one representative with expertise on managed 
care organizations from HHSC or another state agency as considered 
necessary by the Executive Commissioner; 

(iv) one representative of the Texas Department of 
Family and Protective Services; and 

(v) one representative with expertise in mental 
health from HHSC or another state agency as considered necessary by 
the Executive Commissioner. 

(F) Additional nonvoting members may be added, as 
considered necessary by the Executive Commissioner and/or the Coun-
cil. 

(2) Except as necessary to stagger terms, each member is 
appointed to serve a term of four calendar years, including nonvoting 
members. 

(g) Chairs. 

(1) The Council selects a Chair and Vice-Chair from 
among its voting members. 

(2) The Chair serves until December 31 of each even-num-
bered year. The Vice-Chair serves until December 31 of each odd-num-
bered year. 

(3) A member serves no more than two consecutive terms 
as Chair or Vice-Chair. 

§351.819. Behavioral Health Integration Advisory Committee. 

(a) Statutory authority. HHSC established the Behavioral 
Health Integration Advisory Committee (BHIAC) in accordance with 
Texas Government Code §531.012(a). 

(b) Purpose. The BHIAC makes recommendations to HHSC 
concerning the planning and development needs of a behavioral health 
services network. The network is developed by a managed care or-
ganization, contracted with HHSC, and includes public and private 
providers of behavioral health services and ensures adults with serious 
mental illness and children with serious emotional disturbance have ac-
cess to a comprehensive array of services. 

(c) Tasks. The BHIAC seeks input from the behavioral health 
community and makes recommendations consistent with its purpose to 
HHSC. 

(d) Reporting requirements. The BHIAC prepares and sub-
mits reports in accordance with statute and at the request of the Exec-
utive Commissioner. 

(e) Abolition. The BHIAC is abolished, and this section ex-
pires, four years after the date of the committee's creation, in compli-
ance with Texas Government Code §2110.008(b). 

(f) Membership. 

(1) The BHIAC consists of no more than 24 members. 

(2) Each member is appointed by the Executive Commis-
sioner. 

(3) Except as necessary to stagger terms, each member is 
appointed to serve a term of two years. 

(g) Presiding officer. 

(1) The BHIAC selects a presiding officer from among its 
members. 

(2) Unless reelected, the presiding officer services a term 
of one year. 

§351.821. Value-Based Payment and Quality Improvement Advisory 
Committee. 

(a) Statutory authority. The Value-Based Payment and Quality 
Improvement Advisory Committee (Quality Committee) is established 
in accordance with Texas Government Code §531.012. 
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(b) Purpose. The Quality Committee provides a forum to 
promote public-private, multi-stakeholder collaboration in support of 
quality improvement and value-based payment initiatives for Medic-
aid, other publicly funded health services, and the wider health care 
system. 

(c) Tasks. The Quality Committee performs the following 
tasks: 

(1) studies and makes recommendations regarding: 

(A) value-based payment and quality improvement ini-
tiatives to promote better care, better outcomes, and lower costs for 
publicly funded health care services; 

(B) core metrics and a data analytics framework to 
support value-based purchasing and quality improvement in Medic-
aid/CHIP; 

(C) HHSC and managed care organization incentive 
and disincentive programs based on value; and 

(D) the strategic direction for Medicaid/CHIP 
value-based programs; and 

(2) pursues other deliverables consistent with its purpose 
to improve quality and efficiency in state health care services as re-
quested by the Executive Commissioner or adopted into the work plan 
or bylaws of the committee. 

(d) Reports. 

(1) By December 31st of each fiscal year, the Quality Com-
mittee files a written report with the Executive Commissioner that cov-
ers the meetings and activities in the immediately preceding fiscal year. 
The report: 

(A) lists the meeting dates; 

(B) provides the members' attendance records; 

(C) briefly describes actions taken by the committee; 

(D) describes how the committee has accomplished its 
tasks; 

(E) summarizes the status of any rules that the commit-
tee recommended to HHSC; 

(F) describes anticipated activities the committee will 
undertake in the next fiscal year; 

(G) recommends amendments to this section, as 
needed; and 

(H) identifies the costs related to the committee, includ-
ing the cost of HHSC staff time spent supporting the committee's activ-
ities and the source of funds used to support the committee's activities. 

(2) By December 1st of each even-numbered year, the 
committee submits a written report to the Executive Commissioner 
and Texas Legislature that: 

(A) describes current trends and identifies best practices 
in health care for value-based payment and quality improvement; and 

(B) provides recommendations consistent with the pur-
poses of the Quality Committee. 

(e) Date of abolition. The Quality Committee is abolished, and 
this section expires, four years after the date of its creation in compli-
ance with Texas Government Code §2110.008(b). 

(f) Membership. 

(1) The Quality Committee is composed of 15 voting mem-
bers appointed by the Executive Commissioner. 

(A) HHSC solicits voting members from the following 
categories: 

(i) Medicaid managed care organizations; 

(ii) Regional Healthcare Partnerships; 

(iii) hospitals; 

(iv) physicians; 

(v) nurses; 

(vi) providers of long-term services and supports; 

(vii) academic systems; and 

(viii) members from other disciplines or organiza-
tions with expertise in health care finance, delivery, or quality improve-
ment. 

(B) The final composition of the committee is deter-
mined by the Executive Commissioner. 

(C) The committee may include nonvoting, ex officio 
agency representatives as determined by the Executive Commissioner. 

(2) In selecting voting members, the Executive Commis-
sioner considers ethnic and minority representation and geographic 
representation. 

(3) Members are appointed to staggered terms so that the 
terms of approximately half the members expire on December 31st of 
each even-numbered year. 

(4) Except as necessary to stagger terms, the term of each 
voting member is four years. 

(g) Officers. The Quality Committee selects from its members 
a presiding officer and an assistant presiding officer. 

(1) The presiding officer serves until December 31st of 
each odd-numbered year. The assistant presiding officer serves until 
December 31st of each even-numbered year. 

(2) The presiding officer and the assistant presiding offi-
cer remain in their positions until the committee selects a successor; 
however, the individual may not remain in office past the individual's 
membership term. 

§351.823. e-Health Advisory Committee. 

(a) Statutory authority. The e-Health Advisory Committee is 
established under Texas Government Code §531.012. 

(b) Purpose. The committee advises the Executive Commis-
sioner and Health and Human Services system agencies (HHS agen-
cies) on strategic planning, policy, rules, and services related to the 
use of health information technology, health information exchange sys-
tems, telemedicine, telehealth, and home telemonitoring services. 

(c) Tasks. The committee: 

(1) advises HHS agencies on the development, implemen-
tation, and long-range plans for health care information technology 
and health information exchange, including the use of electronic health 
records, computerized clinical support systems, health information ex-
change systems for exchanging clinical and other types of health infor-
mation, and other methods of incorporating health information technol-
ogy in pursuit of greater cost-effectiveness and better patient outcomes 
in health care and population health; 
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(2) advises HHS agencies on incentives for increasing 
health care provider adoption and usage of an electronic health record 
and health information exchange systems; 

(3) advises HHS agencies on the development, use, and 
long-range plans for telemedicine, telehealth, and home telemonitoring 
services, including consultations, reimbursements, and new benefits for 
inclusion in Medicaid telemedicine, telehealth, and home telemonitor-
ing programs; 

(4) makes recommendations to HHS agencies through 
regularly scheduled meetings and verbal or written recommendations 
communicated to HHSC staff assigned to the committee; and 

(5) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reports. 

(1) By February of each year, the committee files an annual 
written report with the Executive Commissioner covering the meetings 
and activities in the immediate preceding calendar year. The report 
includes: 

(A) a list of the meeting dates; 

(B) the members' attendance records; 

(C) a brief description of actions taken by the commit-
tee; 

(D) a description of how the committee accomplished 
its tasks; 

(E) a summary of the status of any rules that the com-
mittee recommended to HHSC; 

(F) a description of activities the committee anticipates 
undertaking in the next fiscal year; 

(G) recommended amendments to this section; and 

(H) the costs related to the committee, including the 
cost of HHSC staff time spent supporting the committee's activities and 
the source of funds used to support the committee's activities. 

(2) The committee also files an annual written report with 
the Texas Legislature of any policy recommendations made to the Ex-
ecutive Commissioner. 

(e) Date of abolition. The committee is abolished, and this 
section expires, four years after the date of its creation, in compliance 
with Texas Government Code §2110.008(b). 

(f) Membership. The committee is composed of no more than 
15 members appointed by the Executive Commissioner. 

(1) The committee includes representatives of HHS 
agencies, other state agencies, and other health and human services 
stakeholders concerned with the use of health information technology, 
health information exchange systems, telemedicine, telehealth, and 
home telemonitoring services, including: 

(A) at least two voting, ex officio representatives from 
HHSC; 

(B) at least one voting, ex officio representative from 
the Texas Department of State Health Services; 

(C) at least one representative from the Texas Medical 
Board; 

(D) at least one representative from the Texas Board of 
Nursing; 

(E) at least one representative from the Texas State 
Board of Pharmacy; 

(F) at least one representative from the Statewide 
Health Coordinating Council; 

(G) at least one representative of a managed care organ-
ization; 

(H) at least one representative of the pharmaceutical in-
dustry; 

(I) at least one representative of a health science center 
in Texas; 

(J) at least one expert on telemedicine; 

(K) at least one expert on home telemonitoring services; 

(L) at least one representative of consumers of health 
services provided through telemedicine; 

(M) at least one Medicaid provider or child health plan 
program provider; 

(N) at least one representative from the Texas Health 
Services Authority established under Chapter 182, Texas Health and 
Safety Code; 

(O) at least one representative of a local or regional 
health information exchange; and 

(P) at least one representative with expertise related to 
the implementation of electronic health records, computerized clini-
cal support systems, and health information exchange systems for ex-
changing clinical and other types of health information. 

(2) When appointing members, the Executive Commis-
sioner will consider the cultural, ethnic, and geographic diversity of 
Texas, including representation from at least 6 of the 11 Texas Health 
Service Regions as defined by the Texas Department of State Health 
Services in accordance with Texas Health and Safety Code §121.007 
(www.dshs.state.tx.us/regions/state.shtm). 

(3) Except as may be necessary to stagger terms, the term 
of office of each member is two years. 

(A) Members are appointed for staggered terms so that 
the terms of nine members expire on December 31st of each even-
numbered year. 

(B) If a vacancy occurs, a person is appointed to serve 
the unexpired portion of that term. 

(C) This paragraph does not apply to ex officio mem-
bers, who serve at the pleasure of the Executive Commissioner. 

(g) Officers. The committee selects from its members the pre-
siding officer and an assistant presiding officer. 

(1) The presiding officer serves until July 1st of each even-
numbered year. The assistant presiding officer serves until July 1 of 
each odd-numbered year. 

(2) A member serves no more than two consecutive terms 
as presiding officer or assistant presiding officer. 

§351.825. Texas Brain Injury Advisory Council. 
(a) Statutory authority. The Texas Brain Injury Advisory 

Council (Texas BIAC) is established in accordance with Texas Gov-
ernment Code §531.012. 

(b) Purpose. The Texas BIAC advises the Executive Com-
missioner and the HHSC Office of Acquired Brain Injury (OABI) on 
strategic planning, policy, rules, and services related to the prevention 
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of brain injury; rehabilitation; and the provision of long term services 
and supports for persons who have survived brain injuries to improve 
their quality of life and ability to function independently in the home 
and community. 

(c) Tasks. The tasks of the Texas BIAC include: 

(1) informing state leadership of the needs of persons who 
have survived a brain injury and their families regarding rehabilita-
tion and the provision of long term services and supports to improve 
health and functioning that leads to achieving maximum independence 
in home and community living and participation; 

(2) encouraging research into the causes and effects of 
brain injuries as well as promising and best practice approaches for 
prevention, early intervention, treatment and care of brain injuries and 
the provision of long term services and supports; 

(3) recommending policies that facilitate the implementa-
tion of the most current promising and evidence-based practices for the 
care, rehabilitation, and the provision of long term services and sup-
ports to persons who have survived a brain injury; 

(4) promoting brain injury awareness, education, and 
implementation of health promotion and prevention strategies across 
Texas; and 

(5) facilitating the development of partnerships among di-
verse public and private provider and consumer stakeholder groups to 
develop and implement sustainable service and support strategies that 
meet the complex needs of persons who have survived a brain injury 
and those experiencing co-occurring conditions. 

(d) Reports. 

(1) The Texas BIAC files an annual written report with the 
Executive Commissioner. 

(A) The report includes: 

(i) a list of the meeting dates; 

(ii) the members' attendance records; 

(iii) a brief description of actions taken by the Texas 
BIAC; 

(iv) a description of how the Texas BIAC accom-
plished its tasks; 

(v) a summary of the status of any rules that the 
Texas BIAC recommended to HHSC; 

(vi) a description of activities the Texas BIAC antic-
ipates undertaking in the next fiscal year; 

(vii) recommended amendments to this section; and 

(viii) the costs related to the Texas BIAC, including 
the cost of HHSC staff time spent supporting the council's activities 
and the source of funds used to support the council's activities. 

(B) The report covers the meetings and activities in 
the immediate preceding calendar year and is filed with the Executive 
Commissioner each February of the following calendar year. 

(2) No later than December 1st of each even-numbered 
year, the Texas BIAC submits a report to the Governor, the Texas 
Legislature, and the Executive Commissioner regarding its findings 
and recommendations. 

(e) Date of abolition. The Texas BIAC is abolished, and this 
section expires, four years after the date of the council's creation, in 
compliance with Texas Government Code §2110.008(b). 

(f) Membership. The Texas BIAC is composed of 15 members 
appointed by the Executive Commissioner. 

(1) The Texas BIAC includes: 

(A) one representative from acute hospital trauma units; 

(B) one representative from post-acute rehabilitation 
facilities; 

(C) one representative of a long-term care facility that 
serves persons who have survived a brain injury; 

(D) one healthcare practitioner/service provider who 
has specialized training/interest in the prevention of brain injuries 
and/or the care, treatment, and rehabilitation of persons who have 
survived a brain injury; 

(E) one representative of an institution of higher edu-
cation engaged in research that impacts persons who have survived a 
brain injury; 

(F) five persons who have survived a brain injury repre-
senting diverse ethnic/cultural groups and geographic regions of Texas, 
with: 

(i) at least one of these being a transition age youth 
(age 18-26); and 

(ii) at least one of these being a person who has sur-
vived a traumatic brain injury; 

(G) four family members actively involved in the care 
of loved ones who have sustained a brain injury; and 

(H) one representative from the stroke committee of the 
Governor's EMS & Trauma Advisory Council or other stakeholder 
group with a focus on stroke. 

(2) The OABI is committed to ensuring that member-
ship of the Texas BIAC reflects the cultural, ethnic, and geographic 
diversity of Texas. To this purpose, membership will include rep-
resentation from at least 6 of the 11 Texas Health Service Regions 
(www.dshs.state.tx.us/regions/state.shtm). Vacancies will be an-
nounced to subscribers on delivery.gov and posted on the OABI and 
Texas BIAC websites to facilitate access to all interested stakeholders. 
The experience, education, and geographical locations of applicants 
will be evaluated in making recommendations for appointment. 

(3) Except as may be necessary to stagger terms, each 
member is appointed to serve a term of three years, with an appropriate 
number of terms expiring each December 31st. 

(4) If a vacancy occurs, a person is appointed to serve the 
unexpired portion of that term. 

(g) Officers. The Texas BIAC selects from its members the 
presiding officer and an assistant presiding officer, one of whom must 
be a public consumer member (a person who has survived a brain injury 
or a family member actively involved in the care of a loved one who 
has survived a brain injury). 

(1) The presiding officer serves until July 1 of each even-
numbered year. The assistant presiding officer serves until July 1 of 
each odd-numbered year. Both the presiding officer and the assistant 
presiding officer may holdover until his or her replacement is selected. 

(2) The presiding officer presides at all Texas BIAC meet-
ings in which he or she is in attendance, calls meetings in accordance 
with this section, appoints committees of the council as necessary, and 
causes proper reports to be made to the Executive Commissioner. The 
presiding officer may serve as a voting, ex officio member of any com-
mittee of the council. 
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(3) The assistant presiding officer performs the duties of 
the presiding officer in case of the absence or disability of the presid-
ing officer. In case the office of presiding officer becomes vacant, the 
assistant presiding officer serves until the Texas BIAC selects a new 
presiding officer. 

(4) A member serves no more than two consecutive terms 
as presiding officer or assistant presiding officer. 

(5) The Texas BIAC may reference its officers by other 
terms, such as chairperson and vice-chairperson. 

§351.827. Palliative Care Interdisciplinary Advisory Council. 

(a) Statutory authority. The Palliative Care Interdisciplinary 
Advisory Council (Palliative Care Council or Council) is established in 
accordance with Texas Health and Safety Code Chapter 118, as adopted 
by Act of May 23, 2015, 84th Leg., R.S., §2 (H.B. 1874). 

(b) Purpose. The Palliative Care Council assesses the avail-
ability of patient-centered and family-focused, interdisciplinary team-
based palliative care in Texas for patients and families facing serious 
illness. The Council works to ensure that relevant, comprehensive, and 
accurate information and education about palliative care is available 
to the public, health care providers, and health care facilities. This 
includes information and education about complex symptom manage-
ment, care planning, and coordination needed to address the physical, 
emotional, social, and spiritual suffering associated with serious ill-
ness. 

(c) Tasks. The Palliative Care Council performs the following 
tasks: 

(1) consults with and advises HHSC on matters related to 
the establishment, maintenance, operation, and outcome evaluation 
of the palliative care consumer and professional information and 
education program established under Texas Health and Safety Code 
§118.011; 

(2) studies and makes recommendations to remove barriers 
to appropriate palliative care services for patients and families facing 
serious illness in Texas of any age and at any stage of illness; and 

(3) pursues other deliverables consistent with its purpose 
as requested by the Executive Commissioner or adopted into the work 
plan or bylaws of the council. 

(d) Reports. 

(1) By December of each fiscal year, the Palliative Care 
Council files a written report with the Executive Commissioner that 
covers the meetings and activities in the immediately preceding fiscal 
year. The report includes: 

(A) a list of the meeting dates; 

(B) the members' attendance records; 

(C) a brief description of actions taken by the commit-
tee; 

(D) a description of how the committee accomplished 
its tasks; 

(E) a summary of the status of any rules that the com-
mittee recommended to HHSC; 

(F) a description of activities the committee anticipates 
undertaking in the next fiscal year; 

(G) recommended amendments to this section; and 

(H) the costs related to the committee, including the 
cost of HHSC staff time spent supporting the committee's activities and 
the source of funds used to support the committee's activities. 

(2) By October 1st of each even-numbered year, the Coun-
cil submits a written report to the Executive Commissioner and the 
standing committees of the Texas senate and house with primary juris-
diction over health matters. The report: 

(A) assesses the availability of palliative care in Texas 
for patients in the early stages of serious disease; 

(B) analyzes barriers to greater access to palliative care; 

(C) analyzes policies, practices, and protocols in Texas 
concerning patients' rights related to palliative care, including: 

(i) whether a palliative care team member may in-
troduce palliative care options to a patient without the consent of the 
patient's attending physician; 

(ii) the practices and protocols for discussions be-
tween a palliative care team member and a patient on life-sustaining 
treatment or advance directives decisions; and 

(iii) the practices and protocols on informed consent 
and disclosure requirements for palliative care services; and 

(D) provides recommendations consistent with the pur-
poses of the Palliative Care Council. 

(e) Date of abolition. The Palliative Care Council is subject to 
Chapter 325, Texas Government Code. Unless continued in existence 
as provided by that chapter, the Palliative Care Council is abolished 
and this section expires September 1, 2019. 

(f) Membership. 

(1) The Palliative Care Council is composed of at least 15 
voting members appointed by the Executive Commissioner. 

(A) The Palliative Care Council must include: 

(i) at least five physician members, including: 

(I) two who are board certified in hospice and 
palliative care; and 

(II) one who is board certified in pain manage-
ment; 

(ii) three palliative care practitioner members, in-
cluding: 

(I) two advanced practice registered nurses who 
are board-certified in hospice and palliative care; and 

(II) one physician assistant who has experience 
providing palliative care; 

(iii) four health care professional members, includ-
ing: 

(I) a nurse; 

(II) a social worker; 

(III) a pharmacist; and 

(IV) a spiritual-care professional; and 

(iv) at least three members: 

(I) with experience as an advocate for patients 
and the patients' family caregivers; 
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(II) who are independent of a hospital or other 
health care facility; and 

(III) at least one of whom represents an estab-
lished patient advocacy organization. 

(B) Health care professional members listed in subpara-
graph (A)(iii) of this paragraph must meet one or more of the following 
qualifications: 

(i) experience providing palliative care to pediatric, 
youth, or adult populations; 

(ii) expertise in palliative care delivery in an inpa-
tient, outpatient, or community setting; or 

(iii) expertise in interdisciplinary palliative care. 

(C) The committee may include nonvoting agency, 
ex-officio representatives as determined by the Executive Commis-
sioner. 

(2) In selecting voting members, the Executive Commis-
sioner considers ethnic and minority representation and geographic 
representation. 

(3) Members are appointed to staggered terms so that the 
terms of approximately half the members expire on December 31st of 
each odd-numbered year. 

(4) Except as necessary to stagger terms, the term of each 
voting member is four years. 

(g) Officers. The Palliative Care Council selects from its 
members a presiding officer and an assistant presiding officer. 

(1) The presiding officer serves until December 31 of each 
odd-numbered year. The assistant presiding officer serves until De-
cember 31 of each even-numbered year. 

(2) The presiding officer and the assistant presiding offi-
cer remain in their positions until the Palliative Care Council selects 
a successor; however, the individual may not remain in office past the 
individual's membership term. 

§351.829. Promoting Independence Advisory Committee. 
(a) Statutory authority. Texas Government Code §531.02441 

requires the Executive Commissioner to establish the Promoting In-
dependence Advisory Committee (PIAC), which the statute refers to 
as the "Task Force on Ensuring Appropriate Care Settings for Persons 
with Disabilities." 

(b) Purpose. The PIAC advises HHSC in the development of a 
comprehensive, effective working plan to ensure appropriate care set-
tings for persons with disabilities. 

(c) Tasks. The PIAC performs the following tasks: 

(1) makes recommendations to HHSC through regularly 
scheduled meetings and HHSC staff assigned to the committee; and 

(2) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reporting requirements. Not later than September 1 of 
each year, the PIAC submits a report to the Executive Commissioner 
on its findings and recommendations. 

(e) Abolition. The PIAC is abolished, and this section expires, 
on September 1, 2017. 

(f) Membership. 

(1) The Executive Commissioner determines the number 
of members. 

(A) Each member is appointed by the Executive Com-
missioner. 

(B) The Executive Commissioner must appoint: 

(i) representatives of appropriate health and human 
services agencies, including the Texas Department of State Health Ser-
vices; 

(ii) representatives of related work groups, includ-
ing the Policy Council for Children and Families; 

(iii) representatives of consumer and family advo-
cacy groups; and 

(iv) representatives of service providers for persons 
with disabilities. 

(2) Each member serves at the will of the Executive Com-
missioner. 

(g) Officers. 

(1) The Executive Commissioner designates a member of 
the PIAC to serve as presiding officer. 

(2) The members of the PIAC elect any other necessary 
officers. 

§351.831. Employment First Task Force. 

(a) Statutory authority. Texas Government Code §531.02448 
requires the Executive Commissioner to establish the Employment 
First Task Force (EFTF). 

(b) Purpose. The EFTF promotes competitive employment of 
individuals with disabilities and the expectation that individuals with 
disabilities are able to meet the same employment standards, responsi-
bilities, and expectations as any other working-age adult. 

(c) Tasks. The EFTF performs the following tasks: 

(1) designs an education and outreach process targeted at 
working-age individuals with disabilities, including young adults with 
disabilities, the families of those individuals, state agencies, and ser-
vice providers that is aimed at raising expectations of the success of 
individuals with disabilities in integrated, individualized, and compet-
itive employment; 

(2) develops recommendations for policy, procedure, and 
rule changes necessary to allow the employment first policy to be fully 
implemented; and 

(3) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reporting requirements. Not later than September 1st of 
each even-numbered year, the EFTF submits a report to the Governor, 
the Texas Legislature, and the Executive Commissioner regarding its 
findings and recommendations. 

(e) Abolition. The EFTF is abolished, and this section expires, 
on September 1, 2017. 

(f) Membership. The Executive Commissioner determines the 
number of members on the EFTF. 

(1) Each member is appointed by the Executive Commis-
sioner. 

(2) The Executive Commissioner must appoint at least the 
following: 

(A) an individual with a disability; 

(B) a family member of an individual with a disability; 
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(C) a representative of HHSC; 

(D) a representative of the Texas Department of State 
Health Services; 

(E) a representative of the Texas Department of Assis-
tive and Rehabilitative Services; 

(F) a representative of the Texas Department of Family 
and Protective Services; 

(G) a representative of the Texas Department of Aging 
and Disability Services; 

(H) a representative of the Texas Workforce Commis-
sion; 

(I) a representative of the Texas Education Agency; 

(J) an advocate for individuals with disabilities; 

(K) a representative of a provider of integrated and 
competitive employment services; and 

(L) an employer or a representative of an employer in 
an industry in which individuals with disabilities might be employed. 

(3) At least one-third of the EFTF must be composed of 
individuals with disabilities, and no more than one-third of the task 
force may be composed of advocates for individuals with disabilities. 

(4) An EFTF member serves at the will of the Executive 
Commissioner. 

(g) Presiding officer. The Executive Commissioner appoints 
an EFTF member to be the presiding officer. 

§351.833. STAR Kids Managed Care Advisory Committee. 

(a) Statutory authority. Texas Government Code §533.00254 
establishes the STAR Kids Managed Care Advisory Committee (STAR 
Kids Advisory Committee). 

(b) Purpose. The STAR Kids Advisory Committee advises 
HHSC on the establishment and implementation of the STAR Kids 
managed care program. 

(c) Tasks. The STAR Kids Advisory Committee makes rec-
ommendations consistent with its purpose to HHSC through regularly 
scheduled meetings and staff assigned to the committee. 

(d) Abolition. On the first anniversary of the date HHSC com-
pletes implementation of the STAR Kids Medicaid managed care pro-
gram under Texas Government Code §533.00253, the advisory com-
mittee is abolished and this section expires. 

(e) Membership. The Executive Commissioner appoints the 
members of the STAR Kids Advisory Committee in accordance with 
Texas Government Code §533.00254. 

(f) Presiding officer. 

(1) The Executive Commissioner appoints the presiding 
officer. 

(2) The presiding officer serves at the will of the Executive 
Commissioner. 

§351.835. Advisory Committee on Qualifications for Health Care 
Translators and Interpreters. 

(a) Statutory authority. Texas Government Code §531.704 re-
quires the Executive Commissioner to establish the Advisory Commit-
tee on Qualifications for Health Care Translators and Interpreters (AC-
QHCTI). 

(b) Purpose. The ACQHCTI advises HHSC on qualifications 
and standards for health care translators and interpreters for persons 
with limited English proficiency and persons who are deaf and hard of 
hearing. 

(c) Tasks. The ACQHCTI performs the following tasks: 

(1) establishes and recommends qualifications for health 
care interpreters and health care translators, including: 

(A) developing strategies for implementing the regula-
tion of health care interpreters and health care translators; and 

(B) making recommendations to HHSC for any legis-
lation necessary to establish and enforce qualifications for health care 
interpreters and health care translators or for the adoption of rules by 
state agencies regulating health care practitioners, hospitals, physician 
offices, and health care facilities that hire health care interpreters or 
health care translators; and 

(2) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reporting requirements. The ACQHCTI prepares and sub-
mits reports in accordance with statutory requirements and at the re-
quest of the Executive Commissioner. 

(e) Abolition. The ACQHCTI will be automatically abolished, 
and this section expires, one year after its first committee meeting. 

(f) Membership. 

(1) The ACQHCTI consists of not fewer than ten members 
and no more than 24 members. 

(A) Each member is appointed by the Executive Com-
missioner. 

(B) Membership must comply with Texas Government 
Code §531.705. 

(2) Members serve at the will of the Executive Commis-
sioner. 

(g) Presiding officer. The ACQHCTI selects a presiding offi-
cer from among its members. 

§351.837. Texas Autism Council. 
(a) Statutory authority. The Texas Autism Council is estab-

lished in accordance with HHSC's general authority to establish com-
mittees under Texas Government Code §531.012(a). 

(b) Purpose. The Texas Autism Council advises and make rec-
ommendations to HHSC and the Executive Commissioner to ensure 
that the needs of persons of all ages with autism spectrum disorder and 
their families are addressed and that all available resources are coordi-
nated to meet those needs. 

(c) Tasks. The Texas Autism Council performs the following 
activities: 

(1) makes recommendations to HHSC through regularly 
scheduled meetings and HHSC staff assigned to the committee; and 

(2) other tasks consistent with its purpose that are requested 
by the Executive Commissioner. 

(d) Reporting requirements. The Texas Autism Council per-
forms reporting activities assigned by Texas Human Resources Code 
§114.008. 

(e) Abolition. The Texas Autism Council is abolished, and this 
section expires, on August 31, 2018. 

(f) Membership. 
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(1) The Texas Autism Council consists of no more than 24 
members. 

(A) Each public member is appointed by the Executive 
Commissioner. 

(B) Each ex officio member is appointed by the com-
missioner or executive head of the represented state agency. 

(C) Each member must have knowledge of and an in-
terest in autism spectrum disorder. 

(D) Texas Autism Council membership is allocated as 
follows: 

(i) The majority of public members are family mem-
bers of a person with autism spectrum disorder. 

(ii) A representative from each of the following state 
agencies will serve as an ex officio member: 

(I) Texas Department of Aging and Disability 
Services; 

(II) Texas Department of Family and Protective 
Services; 

(III) Texas Department of State Health Services; 

(IV) Texas Health and Human Services Commis-
sion; 

(V) Texas Workforce Commission; and 

(VI) Texas Education Agency. 

(2) Except as necessary to stagger terms, each public mem-
ber is appointed to serve a term of two years. 

(3) An ex officio member serves in an advisory capacity 
only and may not: 

(A) serve as an officer; or 

(B) vote. 

(g) Presiding officer. 

(1) The Texas Autism Council selects a presiding officer 
from among its members. 

(2) Unless reelected, the presiding officer serves a term of 
one year. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601560 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 424-6900 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 10. UNIFORM MULTIFAMILY 
RULES 
SUBCHAPTER F. COMPLIANCE 
MONITORING 
10 TAC §10.614 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes the repeal of 10 TAC Chapter 10, Uni-
form Multifamily Rules, §10.614, concerning Utility Allowances. 
This repeal is being proposed concurrently with the proposal of 
new §10.614, concerning Utility Allowances, which will improve 
compliance with new requirements related to the HOME program 
concerning utility allowances and newly released guidance from 
Treasury for the Housing Tax Credit ("HTC") program. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal is in 
effect, enforcing or administering the repeal does not have any 
foreseeable implications related to costs or revenues of the state 
or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, 
there will be no change in the public benefit anticipated as a 
result of the repeal. There will be no economic impact to any 
individuals required to comply with the repeal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held April 15, 2016, through May 16, 2016, to receive 
input on the proposed amendment. Written comments may be 
submitted to the Texas Department of Housing and Community 
Affairs, Stephanie Naquin, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941 or by fax to (512) 475-3359. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. MAY 16, 2016. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The proposed repeal affects no other code, article, or statute. 

§10.614. Utility Allowances. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601563 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-2330 

10 TAC §10.614 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Uniform Mul-
tifamily Rules, §10.614, concerning Utility Allowances. 
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The HOME Final Rule, 24 CFR Part 92, was updated in August 
2013. The rule introduced a new requirement for the Depart-
ment, as the Participating Jurisdiction, to determine a Develop-
ment's utility allowance using the HUD Utility Model Schedule. 
The Utility Allowance rule is being updated to codify this require-
ment and describe the process by which the Department will cal-
culate the utility allowance annually. 

Related to the Housing Tax Credit ("HTC") program, Treasury 
released final Treasury Regulation §1.42-10 Utility Allowance in 
the Federal Register on March 3, 2016. The revisions to the reg-
ulation is cause for further updates to §10.614. Specifically, the 
updates address what to do when there is not an applicable Pub-
lic Housing Authority with a Housing Choice Voucher ("Section 
8") Program, what it means to be a "HUD-Regulated" building, 
and changes to the Energy Consumption Model and submeter-
ing provisions. 

Further, the Department has identified a need for more detail in 
the rule to provide better guidance on how to properly calculate 
a utility allowance for all Department administered multifamily 
programs. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new section 
is in effect, enforcing or administering the new section does not 
have any foreseeable implications related to costs or revenues 
of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new section is in 
effect, the public benefit anticipated as a result of the new sec-
tion will be improved compliance with affordable housing pro-
gram administered by the Department. There will not be any 
increased economic cost to any individuals required to comply 
with the new section that are not required by participating in a 
federal program. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held April 15, 2016, through May 16, 2016, to receive 
input on the proposed new section. Written comments may be 
submitted to the Texas Department of Housing and Community 
Affairs, Stephanie Naquin, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941 or by fax to (512) 475-3359. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. MAY 16, 2016. 

STATUTORY AUTHORITY. The new section is proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The proposed new section affects no other code, article, or 
statute. 

§10.614. Utility Allowances. 

(a) Purpose. The purpose of this section is to provide the 
guidelines for calculating a utility allowance under the Department's 
multifamily programs. The Department will cite noncompliance 
and/or not approve a utility allowance if it is not calculated in ac-
cordance with this section. Owners are expected to comply with the 
provisions of this section, as well as, any existing federal or state 
program guidance. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Building Type. The HUD Office of Public and Indian 
Housing ("PIH") characterizes building and unit configurations for 
HUD programs. The Department will defer to the guidance provided 
by HUD found at: http://portal.hud.gov/hudportal/documents/hud-
doc?id=DOC_11608.pdf (or successor Uniform Resource Locator 
("URL")) when making determinations regarding the appropriate 
building type(s) at a Development. 

(2) Power to Choose. The Public Utility Commission of 
Texas database of retail electric providers in the areas of the state where 
the sale of electricity is open to retail competition http://www.power-
tochoose.org/ (or successor URL). In areas of the state where electric 
service is deregulated, the Department will verify the availability of 
residential service. If the utility company is not listed as a provider of 
residential service in the Development's ZIP code for an area that is 
deregulated, the request will not be approved. 

(3) Component Charges. The actual cost associated with 
the billing of a residential utility. Each Utility Provider may publish 
specific utility service information in varying formats depending on 
the service area. Such costs include, but are not limited to: 

(A) Rate(s). The cost for the actual unit of measure for 
the utility (e.g. cost per kilowatt hour for electricity); 

(B) Fees. The cost associated with a residential utility 
that is incurred regardless of the amount of the utility the household 
consumes (e.g. Customer Charge); and, 

(C) Taxes. Taxes for electricity and gas are regulated 
by the Texas Comptroller of Public Accountants and can be found 
at http://comptroller.texas.gov/ (or successor URL). Local Utility 
Providers have control of the tax structure related to water, sewer and 
trash. To identify if taxes are imposed for these utilities, obtain records 
directly from the Utility Provider. 

(4) Renewable Source. Energy produced from energy 
property described in Internal Revenue Code ("IRC") §48 or IRC 
§45(d)(1) through (4), (6), (9), or (11). The manner in which a resident 
is billed is limited to the rate at which the local Utility Provider would 
have charged the residents for the utility if that entity had provided it 
to them, and as may be further limited by the Texas Utilities Code or 
by regulation. 

(5) Submetered Utility. A utility purchased from or 
through a local Utility Provider by the building Owner where the 
resident is billed directly by the Owner of the building or to a third 
party billing company and the utility is: 

(A) Based on the resident's actual consumption of that 
utility and not an allocation method or Ratio Utility Billing System 
("RUBS"); and 

(B) The rate at which the utility is billed does not exceed 
the rate incurred by the building Owner for that utility. 

(6) Utility Allowance. An estimate of the expected 
monthly cost of any utility for which a resident is financially responsi-
ble, other than telephone, cable television, or internet. 

(A) For HTC, TCAP, and Exchange buildings, include: 

(i) Utilities paid by the resident directly to the Utility 
Provider; 

(ii) Submetered Utilities; and 

(iii) Renewable Source Utilities. 

(B) For HOME, Bond, HTF, NSP, and TCAP RF De-
velopments, unless otherwise prescribed in the program's Regulatory 
Agreement, include all utilities regardless of how they are paid. 
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(7) Utility Provider. The company that provides residential 
utility service (e.g. electric, gas, water, wastewater, and/or trash) to the 
buildings. 

(c) Methods. The following options are available to establish 
a utility allowance for all programs except Developments funded with 
HOME, NSP, and TCAP RF funds. 

(1) Rural Housing Services (RHS) buildings or buildings 
with RHS assisted tenants. The applicable utility allowance for the 
Development will be determined under the method prescribed by the 
RHS (or successor agency). No other utility method described in this 
section can be used by RHS buildings or buildings with RHS assisted 
tenants. 

(2) HUD-Regulated buildings layered with any Depart-
ment program. If neither the building nor any tenant in the building 
receives RHS rental assistance payments, and the rents and the utility 
allowances of the building are reviewed by HUD (HUD-regulated 
building), the applicable utility allowance for all rent restricted Units in 
the building is the applicable HUD utility allowance. No other utility 
method described in this section can be used by HUD-regulated build-
ings. Unless further guidance is received from the U.S. Department 
of Treasury or the Internal Revenue Service ("IRS"), the Department 
considers Developments awarded HOME to be HUD-Regulated 
buildings. 

(3) Other Buildings. For all other rent-restricted Units, De-
velopment Owners must use one of the methods described in subpara-
graphs (A) - (E) of this paragraph: 

(A) Public Housing Authority ("PHA"). The utility al-
lowance established by the applicable PHA for the Section 8 Existing 
Housing Program. The Department will utilize the Texas Local Gov-
ernment Code, Chapter 392 to determine which PHA is the most ap-
plicable to the Development. 

(i) If the PHA publishes different schedules based 
on Building Type, the Owner is responsible for implementing the cor-
rect schedule based on the Development's Building Type(s). Exam-
ple 614(1): The applicable PHA publishes a separate utility allowance 
schedule for Apartments (5+ Units), one for Duplex/Townhomes and 
another for Single Family Homes. The Development consist of twenty 
buildings, ten of which are Apartments (5+ Units) and the other ten 
buildings are Duplexes. The Owner must use the correct schedule for 
each Building Type. 

(ii) In the event the PHA publishes a utility al-
lowance schedule specifically for energy efficient Units, and the 
Owner desires to use such a schedule, the Owner must demonstrate 
that the building(s) meet the housing authority's specifications for 
energy efficiency once every five (5) years. 

(iii) If the applicable PHA allowance lists flat fees 
for any utility, those flat fees must be included in the calculation of the 
utility allowance if the resident is responsible for that utility. 

(iv) If the individual components of a utility al-
lowance are not in whole number format, the correct way to calculate 
the total allowance is to add each amount and then round the total up 
to the next whole dollar. Example 614(2): Electric cooking is $8.63, 
Electric Heating is $5.27, Other Electric is $24.39, Water and Sewer is 
$15. The utility allowance in this example is $54.00. 

(v) If an Owner chooses to implement a methodol-
ogy as described in subparagraph (B), (C), (D), or (E) of this paragraph, 
for Units occupied by Section 8 voucher holders, the utility allowance 
remains the applicable PHA utility allowance established by the PHA 
from which the household's voucher is received. 

(vi) If the Development is located in an area that 
does not have a municipal, county, or regional housing authority that 
publishes a utility allowance schedule for the Housing Choice Voucher 
Program, Owners must select an alternative methodology, unless the 
building(s) is located in the published Housing Choice Voucher ser-
vice area of: 

(I) A Council of Government created under 
Texas Local Government Code, Chapter 303, that operates a Housing 
Choice Voucher Program; or 

(II) The Department's Housing Choice Voucher 
Program. 

(B) Written Local Estimate. The estimate must come 
from the local Utility Provider, be signed by the Utility Provider repre-
sentative, and specifically include all Component Charges for provid-
ing the utility service. 

(C) HUD Utility Schedule Model. The HUD 
Utility Schedule Model and related resources can be found at 
http://www.huduser.gov/portal/resources/utilallowance.html (or suc-
cessor URL). Each item on the schedule must be displayed out two 
decimal places. The total allowance must be rounded up to the next 
whole dollar amount. The Component Charges used can be no older 
than those in effect sixty (60) days prior to the beginning of the ninety 
(90) day period described in subsection (e) of this section. 

(i) The allowance must be calculated using the 
MS Excel version available at http://www.huduser.org/portal/re-
sources/utilmodel.html (or successor URL), as updated from time to 
time, with no changes or adjustments made other than entry of the 
required information needed to complete the model. 

(ii) In the event that the PHA code for the local PHA 
to the Development is not listed in "Location" tab of the workbook, the 
Department will use the PHA code for the PHA that is closest in dis-
tance to the Development using online mapping tools (e.g. MapQuest). 

(iii) Green Discount. If the Owner elects any of the 
Green Discount options for a Development, documentation to evidence 
that the Units and the buildings meet the Green Discount standard as 
prescribed in the model is required for the initial approval and every 
subsequent annual review. In the event the allowance is being calcu-
lated for an application of Department funding (e.g. 9% Housing Tax 
Credits), upon request, the Department will provide both the Green 
Discount and the non-Green Discount results for application purposes; 
however, to utilize the Green Discount allowance for leasing activities, 
the Owner must evidence that the Units and buildings have met the 
Green Discount elected when the request is submitted as required in 
subsection (k) of this section. 

(iv) Do not take into consideration any costs (e.g. 
penalty) or credits that a consumer would incur because of their actual 
usage. Example 614(3): The Electric Fact Label for ABC Electric 
Utility Provider provides a Credit Line of $40 per billing cycle that 
is applied to the bill when the usage is greater than 999 kWh and less 
that 2000 kWh. Example 614(4): A monthly minimum usage fee of 
$9.95 is applied when the usage is less than 1000 kWh in the billing 
cycle. When calculating the allowance, disregard these types costs or 
credits. 

(D) Energy Consumption Model. The model must be 
calculated by a properly licensed mechanical engineer. The individ-
ual must not be related to the Owner within the meaning of §267(b) or 
§707(b) of the Code. The utility consumption estimate must, at mini-
mum, take into consideration specific factors that include, but are not 
limited to, Unit size, building type and orientation, design and mate-
rials, mechanical systems, appliances, characteristics of building loca-
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tion, and available historical data. Component Charges used must be no 
older than in effect sixty (60) days prior to the beginning of the ninety 
(90) day period described in subsection (e) of this section; and 

(E) An allowance based upon an average of the actual 
use of similarly constructed and sized Units in the building using ac-
tual utility usage data and Component Charges, provided that the De-
velopment Owner has the written permission of the Department. This 
methodology is referred to as the "Actual Use Method." For a Devel-
opment Owner to use the Actual Use Method they must: 

(i) Provide a minimum sample size of usage data for 
at least 5 Continuously Occupied Units of each Unit Type or 20 percent 
of each Unit Type, whichever is greater. Example 614(5): A Develop-
ment has 20 three bedroom/one bath Units, and 80 three bedroom/two 
bath Units. Each bedroom/bathroom equivalent Unit is within 120 
square feet of the same floor area. Data must be supplied for at least 
five of the three bedroom/one bath Units, and sixteen of the three bed-
room/two bath Units. If there are less than five Units of any Unit Type, 
data for 100 percent of the Unit Type must be provided; 

(ii) Upload the information in subclauses (I) - (IV) 
of this clause to the Development's CMTS account no later than the 
beginning of the ninety (90) day period after which the Owner intends 
to implement the allowance, reflecting data no older than sixty (60) 
days prior to the ninety (90) day implementation period described in 
subsection (e) of this section; 

(I) An Excel spreadsheet listing each Unit for 
which data was obtained to meet the minimum sample size require-
ment of a Unit Type, the number of bedrooms, bathrooms and square 
footage for each Unit, the household's move-in date, the utility usage 
(e.g. actual kilowatt usage for electricity) for each month of the twelve 
(12) month period for each Unit for which data was obtained, and the 
Component Charges in place at the time of the submission; 

(II) All documentation obtained from the Utility 
Provider (or billing entity for the utility provider) and/or copies of ac-
tual utility bills gathered from the residents, including all usage data not 
needed to meet the minimum sample size requirement and any written 
correspondence from the utility provider; 

(III) The rent roll showing occupancy as of the 
end of the month for the month in which the data was requested from 
the utility provider; and 

(IV) Documentation of the current utility al-
lowance used by the Development. 

(iii) Upon receipt of the required information, the 
Department will determine if the Development Owner has provided 
the minimum information necessary to calculate an allowance using 
the Actual Use Method. If so, the Department shall calculate the util-
ity allowance for each bedroom size using the guidelines described in 
subclauses (I) - (V) of this clause; 

(I) If data is obtained for more than the sample 
requirement for the Unit Type, all data will be used to calculate the 
allowance; 

(II) If more than twelve (12) months of data is 
provided for any Unit, only the data for the most current twelve (12) 
months will be averaged; 

(III) The allowance will be calculated by multi-
plying the average units of measure for the applicable utility (e.g. kilo-
watts over the last twelve (12) months by the current rate) for all Unit 
Types within that bedroom size. For example, if sufficient data is sup-
plied for 18 two bedroom/one bath Units, and 12 two bedroom/two 

bath Units, the data for all 30 Units will be averaged to calculate the 
allowance for all two bedroom Units; 

(IV) The allowance will be rounded up to the 
next whole dollar amount. If allowances are calculated for different 
utilities, each utility's allowance will be rounded up to the next whole 
dollar amount and then added together for the total allowance; and 

(V) If the data submitted indicates zero usage for 
any month, the data for that Unit will not be used to calculate the Utility 
Allowance. 

(iv) The Department will complete its evaluation 
and calculation within forty-five (45) days of receipt of all the infor-
mation requested in clause (ii) of this subparagraph. 

(d) Acceptable Documentation. For the Methods where util-
ity specific information is required to calculate the allowance (e.g. base 
charges, cost per unit of measure, taxes) Owners should obtain docu-
mentation directly from the Utility Provider and/or Regulating State 
Agency. Any Component Charges related to the utility that are pub-
lished by the Utility Provider and/or Regulating State Agency must be 
included. In the case where a utility is billed to the Owner of the build-
ing(s) and the Owner is disbursing the bill to the tenant through a third 
party billing company, the Component Charges published by the Util-
ity Provider and not the third party billing company will be used. 

(e) Changes in the Utility Allowance. An Owner may not 
change utility allowance methods, start or stop charging residents for 
a utility without prior written approval from the Department. Example 
614(7): A Housing Tax Credit Development has been paying for wa-
ter and sewer since the beginning of the Compliance Period. In year 
8, the Owner decides to require residents to pay for water and sewer. 
Prior written approval from the Department is required. Any such re-
quest must include the Utility Allowance Questionnaire found on the 
Department's website and supporting documentation. 

(1) The Department will review all requests, with the ex-
ception of the methodology prescribed in subsection (c)(3)(E) (con-
cerning the Actual Use Method), within 90 days of the receipt of the 
request. For a review involving a utility allowance for an application 
for funding from the Department, the request will not be reviewed until 
the program area notifies the compliance division that the application 
is being considered for funding. 

(2) If the Owner fails to post the notice to the residents and 
simultaneously submit the request to the Department by the beginning 
of the 90 day period, the Department's approval or denial will be de-
layed for up to 90 days after Department notification. Example 614(8): 
The Owner has chosen to calculate the electric portion of the utility 
allowance using the written local estimate. The annual letter is dated 
July 5, 2014, and the notice to the residents was posted in the leasing 
office on July 5, 2014. However, the Owner failed to submit the request 
to the Department for review until September 15, 2014. Although the 
Notice to the Residents was dated the date of the letter from the utility 
provider, the Department was not provided the full 90 days for review. 
As a result, the allowance cannot be implemented by the Owner until 
approved by the Department. 

(3) Effective dates. If the Owner uses the methodologies as 
described in subsection (c)(1), (2) or (3)(A) of this section, any changes 
to the allowance can be implemented immediately, but must be im-
plemented for rent due at least ninety (90) days after the change. For 
methodologies as described in subsections (c)(3)(B) - (E) of this sec-
tion, the allowance cannot be implemented until the estimate is submit-
ted to the Department and is made available to the residents by posting 
in a common area of the leasing office at the Development. This action 
must be taken by the beginning of the ninety (90) day period in which 
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the Owner intends to implement the utility allowance. Nothing in this 
section prohibits an Owner from reducing a resident's rent prior to the 
end of the 90 day period when the proposed allowance would result in 
a gross rent issue. 
Figure: 10 TAC §10.614(e)(3) 

(f) Requirements for Annual Review. 

(1) RHS and HUD-Regulated Buildings. Owners must 
demonstrate that the utility allowance has been reviewed in accordance 
with the RHS or HUD regulations. 

(2) Buildings using the PHA Allowance. Owners are re-
sponsible for periodically determining if the applicable PHA released 
an updated schedule to ensure timely implementation. When the al-
lowance changes or a new allowance is made available by the PHA, 
it can be implemented immediately, but must be implemented for rent 
due ninety (90) days after the PHA releases an updated scheduled. 

(3) Written Local Estimate, HUD Utility Model Schedule 
and Energy Consumption Model. Owners must update the allowance 
once a calendar year. The update and all back up documentation re-
quired by the method must be submitted to the Department no later 
than October 1st of each year. However, Owners are encouraged to 
submit prior to the deadline to ensure the Department has time to re-
view. At the same time the request is submitted to the Department, the 
Owner must post, at the Development, the utility allowance estimate in 
a common area of the leasing office where such notice is unobstructed 
and visible in plain sight. The Department will review the request for 
compliance with all applicable requirements and reasonableness. If, in 
comparison to other approved utility allowances for properties of sim-
ilar size, construction and population in the same geographic area, the 
allowance does not appear reasonable or appears understated, the De-
partment may require additional support and/or deny the request. 

(4) Actual Use Method. Owners must update the 
allowance once a calendar year. The update and all back up documen-
tation required by the method must be submitted to the Department no 
later than August 1st of each year. However, Owners are encouraged 
to submit prior to the deadline to ensure the Department has time to 
review. 

(g) In accordance with 24 CFR §92.252, for HOME, NSP and 
TCAP RF funds for which the Department is the funding source, the 
utility allowance will be established in the following manner: 

(1) By April 30th, the Department will calculate the utility 
allowance for each HOME, NSP, and TCAP RF Developments using 
HUD Utility Schedule Model. For property specific data, the Depart-
ment will use: 

(A) The information submitted in the Annual Owner's 
Compliance Report; 

(B) Entrance Interview Questionnaires submitted with 
prior onsite reviews; or 

(C) The owner may be contacted and asked to complete 
the Utility Allowance Questionnaire. In such case, a five (5) day period 
will be provided to return the completed questionnaire. 

(2) Utilities will be evaluated in the following manner: 

(A) For regulated utilities, the Department will contact 
the Utility Provider directly and apply the Component Charges in effect 
no later than 60 days before the allowance will be effective. 

(B) For deregulated utilities: 

(i) The Department will use the Power to Choose 
website and search available Utility Providers by zip code; 

(ii) The plan chosen will be the median cost per kWh 
based on average price per kWh for the average monthly use of 1000 
kWh of all available plans; and, 

(iii) The actual Component Charges from the plan 
chosen in effect no later than 60 days before the allowance will be 
effective will be inputted into the Model. 

(3) The Department will notify the Owner contact in 
CMTS of the new allowance and provide the backup for how the 
allowance was calculated. The Owner will be provided a five (5) day 
period to review the Department's calculation and note any errors. 
Only errors related to the physical characteristics of the building(s) and 
utilities paid by the tenants will be reconsidered; the utility plan and 
Utility Provider selected by the Department and Component Charges 
used in calculating the allowance will not be changed. During this 
five (5) day period, the Owner also has the opportunity to submit doc-
umentation and request use of any of the available Green Discounts. 

(4) Once approved, the allowance must be implemented for 
rent due in all program Units thirty (30) days after written approval 
from the Department is received. 

(5) HTC Buildings in which there are HOME, NSP, or 
TCAP RF Units are considered HUD-Regulated buildings and the 
HUD Model Schedule must be used for all rent restricted Units (with 
the exception of Units occupied by households that receive tenant 
based rental assistance, in which case, the allowance is established by 
the program from where the household receives the assistance). For 
HOME if the Department is not the awarding jurisdiction, Owners are 
required to obtain the utility allowance established by the awarding 
jurisdiction and to document all efforts to obtain such allowance to ev-
idence due diligence in the event that the jurisdiction is nonresponsive. 

(h) For Owners participating in the Department's Section 811 
Project Rental Assistance ("PRA") Program, the utility allowance is 
the allowance established in accordance with this section related to the 
other multifamily program(s) at the Development. Example 614(9): 
ABC Apartments is an existing HTC Development now participating 
in the PRA Program. The residents pay for electricity and the Owner 
is using the PHA method to calculate the utility allowance for the HTC 
Program. The appropriate utility allowance for the PRA Program is the 
PHA method. 

(i) Combining Methods. With the exception of HUD regulated 
buildings and RHS buildings, Owners may combine any methodology 
described in this section for each utility service type paid directly by the 
resident and not by or through the Owner of the building (e.g. electric, 
gas). For example, if residents are responsible for electricity and gas, 
an Owner may use the appropriate PHA allowance to determine the gas 
portion of the allowance and use the Actual Use Method to determine 
the electric portion of the allowance. 

(j) The Owner shall maintain and make available for inspec-
tion by the tenant all documentation, including, but not limited to, the 
data, underlying assumptions and methodology that were used to cal-
culate the allowance. Records shall be made available at the resident 
manager's office during reasonable business hours or, if there is no res-
ident manager, at the dwelling Unit of the tenant at the convenience of 
both the Owner and tenant. 

(k) If an Owner want to utilize the HUD Utility Schedule 
Model, the Written Local Estimate or the Energy Consumption Model 
to establish the initial utility allowance for the Development, the 
Owner must submit utility allowance documentation for Department 
approval, at minimum, 90 days prior to the commencement of leasing 
activities. This subsection does not preclude an Owner from changing 
to one of these methods after commencement of leasing. 
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(l) The Department reserves the right to outsource to a third 
party the review and approval of all or any utility allowance requests to 
use the Energy Consumption Model or when review requires the use of 
expertise outside the resources of the Department. In accordance with 
Treasury Regulation §1.42-10(c) any costs associated with the review 
and approval shall be paid by the Owner. 

(m) All requests described in this subsection must be complete 
and uploaded directly to the Development's CMTS account using the 
"Utility Allowance Documents" in the type field. The Department will 
not be able to approve requests that are incomplete and/or are not sub-
mitted correctly. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601564 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-2330 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 9. TEXAS MEDICAL BOARD 

CHAPTER 163. LICENSURE 
22 TAC §163.2, §163.5 
The Texas Medical Board (Board) proposes amendments to 
§163.2, concerning Full Texas Medical License, and §163.5, 
concerning Licensure Documentation. 

The amendment to §163.2 corrects a citation in subsection (d)(3) 
related to a reference to an applicant's eligibility requirements 
for alternative license procedures for military service members, 
veterans, and spouses. The correction clarifies that the eligibility 
requirements are listed in additional numbered paragraphs of 
subsection (d). 

The amendment to §163.5 changes language under subsection 
(d)(4) and (5) by eliminating an applicant's requirement to re-
port having been treated on an in- or out-patient basis for cer-
tain mental or physical illnesses that "could" have impaired the 
applicant's ability to practice medicine, and replacing same with 
language that requires an applicant to report those physical or 
mental illnesses that have impaired or currently impair the appli-
cant's ability to practice medicine. 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the sections as proposed 
are in effect the public benefit anticipated as a result of enforcing 
this proposal will be to have rules that are clear and consistent 
with current processes, comply with the Americans with Disabil-
ities Act, and are consistent with physician licensure application 
questions relating to impairment. 

Mr. Freshour has also determined that for the first five-year pe-
riod the sections are in effect there will be no fiscal implication 
to state or local government as a result of enforcing the sections 

as proposed. There will be no effect to individuals required to 
comply with the rules as proposed. There will be no effect on 
small or micro businesses. 

Comments on the proposal may be submitted to Rita Chapin, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 

The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

No other statutes, articles or codes are affected by this proposal. 

§163.2. Full Texas Medical License. 

(a) - (c) (No change.) 

(d) Alternative License Procedures for Military Service Mem-
bers, Military Veterans, and Military Spouses. 

(1) An applicant who is a military service member, military 
veteran, or military spouse may be eligible for alternative demonstra-
tions of competency for certain licensure requirements. Unless specif-
ically allowed in this subsection, an applicant must meet the require-
ments for licensure as specified in this chapter. 

(2) To be eligible, an applicant must be a military service 
member, military veteran, or military spouse and meet one of the fol-
lowing requirements: 

(A) holds an active unrestricted medical license issued 
by another state that has licensing requirements that are substantially 
equivalent to the requirements for a Texas medical license; or 

(B) within the five years preceding the application date 
held a medical license in this state. 

(3) The executive director may waive any prerequisite to 
obtaining a license for an applicant described in [paragraph (1) of] this 
subsection after reviewing the applicant's credentials. 

(4) Applications for licensure from applicants qualifying 
under this subsection, shall be expedited by the board's licensure di-
vision as if they meet the provisions of §163.13 of this title (relating 
to expedited Licensure Process). Such applicants shall be notified, in 
writing or by electronic means, as soon as practicable, of the require-
ments and process for renewal of the license. 

(5) Alternative Demonstrations of Competency Allowed. 
Applicants qualifying under this subsection: 

(A) are not required to comply with §163.7 of this title 
(relating to Ten Year Rule); and 

(B) in demonstrating compliance with §163.11(a) of 
this title (relating to Active Practice of Medicine), must only provide 
sufficient documentation to the board that the applicant has, on a 
full-time basis, actively diagnosed or treated persons or has been on 
the active teaching faculty of an acceptable approved medical school, 
within one of the last three years preceding receipt of an Application 
for licensure. 

(e) Applicants with Military Experience. 

(1) For applications filed on or after March 1, 2014, the 
Board shall, with respect to an applicant who is a military service mem-
ber or military veteran as defined in §163.1 of this title, credit verified 
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military service, training, or education toward the licensing require-
ments, other than an examination requirement, for a license issued by 
the Board. 

(2) This section does not apply to an applicant who: 

(A) has had a medical license suspended or revoked by 
another state or a Canadian province; 

(B) holds a medical license issued by another state or a 
Canadian province that is subject to a restriction, disciplinary order, or 
probationary order; or 

(C) has an unacceptable criminal history. 

§163.5. Licensure Documentation. 

(a) - (c) (No change.) 

(d) Applicants may be required to submit other documenta-
tion, which may include the following: 

(1) Translations. Any document that is in a language other 
than the English language will need to have a certified translation pre-
pared and a copy of the translation will have to be submitted along with 
the translated document. 

(A) An official translation from the medical school (or 
appropriate agency) attached to the foreign language transcript or other 
document is acceptable. 

(B) If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be 
translated and returned to the board. 

(C) Documents must be translated by a translation 
agency that is a member of the American Translations Association or 
a United States college or university official. 

(D) The translation must be on the translator's letter-
head, and the translator must verify that it is a "true word for word 
translation" to the best of his/her knowledge, and that he/she is fluent 
in the language translated, and is qualified to translate the document. 

(E) The translation must be signed in the presence of a 
notary public and then notarized. The translator's name must be printed 
below his/her signature. The notary public must use this phrase: "Sub-
scribed and Sworn to this ________ day of ________, 20___." The 
notary must then sign and date the translation, and affix his/her Notary 
Seal to the document. 

(2) Arrest Records. If an applicant has ever been arrested, 
a copy of the arrest and arrest disposition need to be requested from 
the arresting authority and said authority must submit copies directly 
to this board. 

(3) Malpractice. If an applicant has ever been named in a 
malpractice claim filed with any medical liability carrier or if an appli-
cant has ever been named in a malpractice suit, the applicant must do 
the following: 

(A) have each medical liability carrier complete a form 
furnished by the board regarding each claim filed against the applicant's 
insurance; 

(B) for each claim that becomes a malpractice suit, have 
the attorney representing the applicant in each suit submit a letter di-
rectly to the board explaining the allegation, dates of the allegation, and 
current status of the suit. If the suit has been closed, the attorney must 
state the disposition of the suit, and if any money was paid, the amount 
of the settlement. The letter should include supporting court records. 
If such letter is not available, the applicant will be required to furnish a 
notarized affidavit explaining why this letter cannot be provided; and 

(C) provide a statement, composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the 
allegations. 

(4) Inpatient Treatment for Alcohol/Substance Disorder or 
Physical or Mental Illness. Each applicant who has been admitted to 
an inpatient facility within the last five years for the treatment of alco-
hol/substance disorder or mental illness (recurrent or severe major de-
pressive disorder, bipolar disorder, schizophrenia, schizoaffective dis-
order, or any severe personality disorder), or a physical illness that 
impairs or has [did or could have] impaired the applicant's ability to 
practice medicine, shall submit documentation to include items listed 
in subparagraphs (A) - (D) of this paragraph. An inpatient facility shall 
include a hospital, ambulatory surgical center, nursing home, and re-
habilitation facility. 

(A) an applicant's statement explaining the circum-
stances of the hospitalization; 

(B) all records, submitted directly from the inpatient fa-
cility; 

(C) a statement from the applicant's treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications pre-
scribed, and follow-up treatment recommended; and 

(D) a copy of any contracts signed with any licensing 
authority or medical society or impaired physician's committee. 

(5) Outpatient Treatment for Alcohol/Substance Disorder 
or Mental Illness. Each applicant who has been treated on an outpatient 
basis within the last five years for alcohol/substance disorder or mental 
illness (recurrent or severe major depressive disorder, bipolar disor-
der, schizophrenia, schizoaffective disorder, or any severe personality 
disorder), or a physical illness that impairs or has [did or could have] 
impaired the applicant's ability to practice medicine, shall submit doc-
umentation to include, but not limited to: 

(A) an applicant's statement explaining the circum-
stances of the outpatient treatment; 

(B) a statement from the applicant's treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications pre-
scribed, and follow-up treatment recommended; and 

(C) a copy of any contracts signed with any licensing 
authority or medical society or impaired physician's committee. 

(6) DD214. A copy of the DD214, indicating separation 
from any branch of the United States military. 

(7) Premedical School Transcript. Applicants, upon 
request, may be required to submit a copy of the record of their 
undergraduate education. Transcripts must show courses taken and 
grades obtained. If determined that the documentation submitted by 
the applicant is not sufficient to show proof of the completion of 60 
semester hours of college courses other than in medical school or 
education required for country of graduation, the applicant may be 
requested to contact the Office of Admissions at The University of 
Texas at Austin for course work verification. 

(8) Fingerprint Card. Upon request, applicants must com-
plete a fingerprint card and return to the board as part of the application. 

(9) Additional Documentation. Additional documentation 
as is deemed necessary to facilitate the investigation of any application 
for medical licensure. 

(e) (No change.) 
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♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601556 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 305-7016 

CHAPTER 171. POSTGRADUATE TRAINING 
PERMITS 
22 TAC §171.3 
The Texas Medical Board (Board) proposes amendments to 
§171.3, concerning Physician-in-Training Permits. 

The amendments change language under subsection (c)(2)(D) 
and (E) by eliminating an applicant's requirement to report hav-
ing been treated on an in- or out-patient basis for certain mental 
or physical illnesses that "could" have impaired the applicant's 
ability to practice medicine, and replacing same with language 
that requires an applicant to report those physical or mental ill-
nesses that have impaired or currently impair the applicant's abil-
ity to practice medicine. 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the section, as proposed, 
is in effect the public benefit anticipated as a result of enforcing 
this proposal will be to have rules that comply with the Americans 
with Disabilities Act, and that are consistent with Physician-in-
Training Permit application questions relating to impairment. 

Mr. Freshour has also determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. There will be no effect to individuals required to com-
ply with the rule as proposed. There will be no effect on small or 
micro businesses. 

Comments on the proposal may be submitted to Rita Chapin, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 

The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §153.001, which provide author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

No other statutes, articles or codes are affected by this proposal. 

§171.3. Physician-in-Training Permits. 

(a) - (b) (No change.) 

(c) Application for Physician-in-Training Permit. 

(1) Application Procedures. 

(A) Applications for a physician-in-training permit 
shall be submitted to the board no earlier than the 120th day prior to 
the date the applicant intends to begin postgraduate training in Texas 

to ensure the application information is not outdated. To assist in 
the expedited processing of the application, the application should be 
submitted as early as possible within the sixty-day window prior to the 
date the applicant intends to begin postgraduate training in Texas. 

(B) The board may, in unusual circumstances, allow 
substitute documents where exhaustive efforts on the applicant's part 
to secure the required documents is presented. These exceptions shall 
be reviewed by the board's executive director on a case-by-case basis. 

(C) For each document presented to the board, which 
is in a foreign language, an official word-for-word translation must be 
furnished. The board's definition of an official translation is one pre-
pared by a government official, official translation agency, or a college 
or university official, on official letterhead. The translator must certify 
that it is a "true translation to the best of his/her knowledge, that he/she 
is fluent in the language, and is qualified to translate." He/she must sign 
the translation with his/her signature notarized by a Notary Public. The 
translator's name and title must be typed/printed under the signature. 

(D) The board's executive director shall review each ap-
plication for training permit and shall approve the issuance of physi-
cian-in-training permits for all applicants eligible to receive a permit. 
The executive director shall also report to the board the names of all 
applicants determined to be ineligible to receive a permit, together with 
the reasons for each recommendation. The executive director may re-
fer any application to a committee or panel of the board for review of 
the application for a determination of eligibility. 

(E) An applicant deemed ineligible to receive a permit 
by the executive director may request review of such recommendation 
by a committee or panel of the board within 20 days of written receipt 
of such notice from the executive director. 

(F) If the committee or panel finds the applicant ineligi-
ble to receive a permit, such recommendation together with the reasons 
for the recommendation, shall be submitted to the board unless the ap-
plicant makes a written request for a hearing within 20 days of receipt 
of notice of the committee's or panel's determination. The hearing shall 
be before an administrative law judge of the State Office of Adminis-
trative Hearings and shall comply with the Administrative Procedure 
Act, the rules of the State Office of Administrative Hearings and the 
board. The board shall, after receiving the administrative law judge's 
proposed findings of fact and conclusions of law, determine the eligibil-
ity of the applicant to receive a permit. A physician whose application 
to receive a permit is denied by the board shall receive a written state-
ment containing the reasons for the board's action. 

(G) All reports and investigative information received 
or gathered by the board on each applicant are confidential and are not 
subject to disclosure under the Public Information Act, Government 
Code Chapter 552 and the Medical Practice Act, Texas Occupations 
Code §§155.007(g), 155.058, and 164.007(c). The board may disclose 
such reports and investigative information to appropriate licensing au-
thorities in other states. 

(H) All applicants for physician-in-training permits 
whose applications have been filed with the board in excess of one 
year will be considered expired. 

(I) If the Executive Director determines that the appli-
cant clearly meets all PIT requirements, the Executive Director or a 
person designated by the Executive Director, may issue a permit to 
the applicant, to be effective on the date of the reported first date of 
the training program without formal board approval, as authorized by 
§155.002(b) of the Act. 

(J) If the Executive Director determines that the appli-
cant does not clearly meet all PIT requirements, a PIT may be issued 
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only upon action by the board following a recommendation by the Li-
censure Committee, in accordance with §155.007 of the Act (relating 
to Application Process) and §187.13 of this title (relating to Informal 
Board Proceedings Relating to Licensure Eligibility). 

(K) If the Executive Director determines that the appli-
cant is ineligible for a PIT for one or more reasons listed under subsec-
tion (b)(1)(A) and (C) - (E) of this section, the applicant may appeal that 
decision to the Licensure Committee before completing other licensure 
requirements for a determination by the Committee solely regarding is-
sues raised by the determination of ineligibility. If the Committee over-
rules the determination of the Executive Director, the applicant may 
then provide additional information to complete the application, which 
must be analyzed by board staff and approved before a license may be 
issued. 

(2) Physician-in-Training Permit Application. An applica-
tion for a physician-in-training permit must be on forms furnished by 
the board and include the following: 

(A) the required fee as mandated in the Medical Prac-
tice Act, §153.051 and as construed in board rules; 

(B) certification by the postgraduate training program: 

(i) for a Texas postgraduate training program, a cer-
tification must be completed by the director of medical education, the 
chair of graduate medical education, the program director, or, if none of 
the previously named positions is held by a Texas licensed physician, 
the Texas Licensed supervising physician of the postgraduate training 
program on a form provided by the board that certifies that: 

(I) the program meets the definition of an ap-
proved postgraduate training program in subsection (a)(1), (a)(2), and 
(a)(4) of this section; 

(II) the applicant has met all educational and 
character requirements established by the program and has been 
accepted into the program; and 

(III) the program has received a letter from the 
dean of the applicant's medical school that states that the applicant is 
scheduled to graduate from medical school before the date the appli-
cant plans to begin postgraduate training, if the applicant has not yet 
graduated from medical school. 

(ii) if the applicant is completing rotations in Texas 
as part of the applicant's residency out-of-state training program or with 
the military: 

(I) a certification must be completed by the di-
rector of medical education, the chair of graduate medical education, 
the program director, or, if none of the previously named positions is 
held by a physician licensed in any state, the supervising physician, 
licensed in any state, of the postgraduate training program on a form 
provided by the board that certifies that: 

(-a-) the program meets the definition of an 
approved postgraduate training program in subsection (a)(1), (a)(2), 
and (a)(4) of this section; 

(-b-) the applicant has met all educational and 
character requirements established by the program and has been ac-
cepted into the program; 

(-c-) the program has received a letter from 
the dean of the applicant's medical school which states that the appli-
cant is scheduled to graduate from medical school before the date the 
applicant plans to begin postgraduate training, if the applicant has not 
yet graduated from medical school; and 

(II) a certification by the Texas Licensed physi-
cian supervising the Texas rotations of the postgraduate training pro-
gram on a form provided by the board that certifies: 

(-a-) the facility at which the rotations are be-
ing completed; 

(-b-) the dates the rotations will be completed 
in Texas; and 

(-c-) that the Texas on-site preceptor physi-
cian will supervise and be responsible for the applicant during the ro-
tation in Texas; 

(C) arrest records. If an applicant has ever been ar-
rested, a copy of the arrest and arrest disposition must be requested 
from the arresting authority by the applicant and said authority must 
submit copies directly to the board; 

(D) medical records for inpatient treatment for alco-
hol/substance disorder, mental illness, and physical illness. Each 
applicant who has been admitted to an inpatient facility within the 
last five years for the treatment of alcohol/substance disorder, mental 
illness (recurrent or severe major depressive disorder, bipolar disorder, 
schizophrenia, schizoaffective disorder, or any severe personality 
disorder), or a physical illness that impairs or has [did or could have] 
impaired the applicant's ability to practice medicine, shall submit 
documentation to include, but not limited to: 

(i) an applicant's statement explaining the circum-
stances of the hospitalization; 

(ii) all records, submitted directly from the inpatient 
facility; 

(iii) a statement from the applicant's treating 
physician/psychotherapist as to diagnosis, prognosis, medications 
prescribed, and follow-up treatment recommended; and 

(iv) a copy of any contracts signed with any licens-
ing authority or medical society or impaired physician's committee; 

(E) medical records for outpatient treatment for alco-
hol/substance disorder, mental illness, or physical illness. Each appli-
cant that has been treated on an outpatient basis within the last five 
years for alcohol/substance abuse, mental illness (recurrent or severe 
major depressive disorder, bipolar disorder, schizophrenia, schizoaf-
fective disorder, or any severe personality disorder), or a physical ill-
ness that impairs or has [did or could have] impaired the applicant's 
ability to practice medicine, shall submit documentation to include, but 
not limited to: 

(i) an applicant's statement explaining the circum-
stances of the outpatient treatment; 

(ii) a statement from the applicant's treating 
physician/psychotherapist as to diagnosis, prognosis, medications 
prescribed, and follow-up treatment recommended; and 

(iii) a copy of any contracts signed with any licens-
ing authority or medical society or impaired physician's committee; 

(F) an oath on a form provided by the board attesting to 
the truthfulness of statements provided by the applicant; 

(G) such other information or documentation the board 
and/or the executive director deem necessary to ensure compliance 
with this chapter, the Medical Practice Act and board rules. 

(3) Physician-in-Training Application for Rotator PITs. If 
the applicant is enrolled in postgraduate training program that is outside 
of Texas, and requests a permit to complete a rotation in Texas that 
is less than 60 consecutive days as part of an approved postgraduate 
training, the applicant must submit all documents listed in paragraph 
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(2) of this subsection except that the applicant shall not be required to 
submit medical records as listed in paragraph (2)(D) and (E) of this 
subsection. 

(d) - (e) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601555 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 305-7016 

CHAPTER 184. SURGICAL ASSISTANTS 
22 TAC §§184.4 - 184.6, 184.8, 184.18, 184.25 
The Texas Medical Board (Board) proposes amendments to 
§§184.4, 184.5, 184.6, 184.8, 184.18, and 184.25, concerning 
Surgical Assistants. 

The amendment to §184.4, concerning Qualifications for Licen-
sure, corrects a citation in subsection (c)(3) related to a refer-
ence to an applicant's eligibility requirements for alternative li-
cense procedures for military service members, veterans, and 
spouses. The correction clarifies that the eligibility requirements 
are listed in additional numbered paragraphs of subsection (c). 

The amendment to §184.5, concerning Procedural Rules for Li-
censure Applicants, amends subsection (b), clarifying the deter-
mination of licensure eligibility process related to an application 
for surgical assistant licensure. The amendments further clarify 
that the procedures outlined under Chapter 187 of this title (relat-
ing to Procedural Rules) concerning determinations of licensure 
ineligibility apply to applications for surgical assistant licensure. 

The amendment to §184.6, concerning Licensure Documenta-
tion, deletes the word "medical" to correct a reference to the cat-
egory of surgical assistant licensure. 

The amendment to §184.8, concerning License Renewal, 
deletes the word "residence", as such information is not col-
lected by the Medical Board in the process of renewing a 
surgical assistant's license. 

The amendment to §184.18, concerning Administrative Penal-
ties, eliminates subsection (f) due to the language's redundancy 
with Chapters 187 and 189 of this title (relating to Procedural 
Rules and Compliance Program) which sufficiently address the 
process related to imposition of administrative penalties. 

The amendment to §184.25, concerning Continuing Education, 
deletes subsection (k), due to the language's redundancy with 
§184.18 of this title (relating to Administrative Penalties) and 
Chapter 187 of this title (relating to Procedural Rules) which suf-
ficiently address the process related to imposition of administra-
tive penalties. 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the sections as proposed 
are in effect the public benefit anticipated as a result of enforcing 

this proposal will be to have rules that are clear and consistent 
with current processes. 

Mr. Freshour has also determined that for the first five-year pe-
riod the sections are in effect, there will be no fiscal implication 
to state or local government as a result of enforcing the sections 
as proposed. There will be no effect to individuals required to 
comply with the rules as proposed. There will be no effect on 
small or micro businesses. 

Comments on the proposal may be submitted to Rita Chapin, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 

The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. The amendment is also proposed under 
the authority of Texas Occupations Code Annotated, §§206.101, 
206.203, 206.209, 206.212, 206.313 and 206.351. 

No other statutes, articles or codes are affected by this proposal. 

§184.4. Qualifications for Licensure. 

(a) - (b) (No change.) 

(c) Alternative License Procedures for Military Service Mem-
bers, Military Veterans, and Military Spouses. 

(1) An applicant who is a military service member, military 
veteran, or military spouse may be eligible for alternative demonstra-
tions of competency for certain licensure requirements. Unless specif-
ically allowed in this subsection, an applicant must meet the require-
ments for licensure as specified in this chapter. 

(2) To be eligible, an applicant must be a military service 
member, military veteran, or military spouse and meet one of the fol-
lowing requirements: 

(A) holds an active unrestricted surgical assistant 
license issued by another state that has licensing requirements that 
are substantially equivalent to the requirements for a Texas surgical 
assistant license; or 

(B) within the five years preceding the application date 
held a surgical assistant license in this state. 

(3) The executive director may waive any prerequisite to 
obtaining a license for an applicant described by [in paragraph (1) of] 
this subsection after reviewing the applicant's credentials. 

(4) Applications for licensure from applicants qualifying 
under this section, shall be expedited by the board's licensure division. 
Such applicants shall be notified, in writing or by electronic means, as 
soon as practicable, of the requirements and process for renewal of the 
license. 

(5) Alternative Demonstrations of Competency Allowed. 
Applicants qualifying under this section, notwithstanding: 

(A) the one year expiration in §184.5(a)(2) of this title 
(relating to Procedural Rules for Licensure Applicants), are allowed an 
additional six months to complete the application prior to it becoming 
inactive; and 

(B) the 20 day deadline in §184.5(a)(6) of this title, may 
be considered for permanent licensure up to five days prior to the board 
meeting; and 
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(C) the requirement to produce a copy of a valid and 
current certificate from a board approved national certifying organiza-
tion in §184.6(b)(4) of this title (relating to Licensure Documentation), 
may substitute certification from a board approved national certifying 
organization if it is made on a valid examination transcript. 

(d) Applicants with Military Experience. 

(1) For applications filed on or after March 1, 2014, the 
Board shall, with respect to an applicant who is a military service mem-
ber or military veteran as defined in §184.2 of this title (relating to Def-
initions), credit verified military service, training, or education toward 
the licensing requirements, other than an examination requirement, for 
a license issued by the Board. 

(2) This section does not apply to an applicant who: 

(A) has had a surgical assistant license suspended or re-
voked by another state or a Canadian province; 

(B) holds a surgical assistant license issued by another 
state or a Canadian province that is subject to a restriction, disciplinary 
order, or probationary order; or 

(C) has an unacceptable criminal history. 

§184.5. Procedural Rules for Licensure Applicants. 

(a) An applicant for licensure: 

(1) whose documentation indicates any name other than the 
name under which the applicant has applied must furnish proof of the 
name change; 

(2) whose applications have been filed with the board in 
excess of one year will be considered expired. Any fee previously sub-
mitted with that application shall be forfeited unless otherwise provided 
by §175.5 of this title (relating to Payment of Fees or Penalties). Any 
further request for licensure will require submission of a new appli-
cation and inclusion of the current licensure fee. An extension to an 
application may be granted under certain circumstances, including: 

(A) Delay by board staff in processing an application; 

(B) Application requires Licensure Committee review 
after completion of all other processing and will expire prior to the next 
scheduled meeting; 

(C) Licensure Committee requires an applicant to meet 
specific additional requirements for licensure and the application will 
expire prior to deadline established by the Committee; 

(D) Applicant requires a reasonable, limited additional 
period of time to obtain documentation after completing all other re-
quirements and demonstrating diligence in attempting to provide the 
required documentation; 

(E) Applicant is delayed due to unanticipated military 
assignments, medical reasons, or catastrophic events; 

(3) who in any way falsifies the application may be re-
quired to appear before the board. It will be at the discretion of the 
board whether or not the applicant will be issued a license; 

(4) on whom adverse information is received by the board 
may be required to appear before the board. It will be at the discretion 
of the board whether or not the applicant will be issued a license; 

(5) shall be required to comply with the board's rules and 
regulations which are in effect at the time the completed application 
form and fee are received by the board; 

(6) must have the application for licensure complete in ev-
ery detail at least 20 days prior to the board meeting at which the appli-

cant is considered for licensure. An applicant may qualify for a tem-
porary license prior to being considered by the board for licensure, as 
required by §184.7 of this title (relating to Temporary Licensure); and 

(7) must complete an oath swearing that the applicant has 
submitted an accurate and complete application. 

(b) Review and Recommendations by the Executive Director. 

(1) The executive director or designee shall review each 
application for licensure and shall recommend to the board all appli-
cants eligible for licensure. [The executive director also shall report 
to the board the names of all applicants determined to be ineligible for 
licensure, together with the reasons for each recommendation. An ap-
plicant deemed ineligible for licensure by the executive director may 
request review of such recommendation by the board's licensure com-
mittee within 20 days of receipt of such notice, and the executive direc-
tor may refer any application to the licensure committee for a recom-
mendation concerning eligibility. If the committee finds the applicant 
ineligible for licensure, such recommendation, together with the rea-
sons, shall be submitted to the board unless the applicant requests a 
hearing not later than the 20th day after the date the applicant receives 
notice of the determination. The hearing shall be before an admin-
istrative law judge of the State Office of Administrative Hearings and 
shall comply with the Administrative Procedure Act and its subsequent 
amendments and the rules of the State Office of Administrative Hear-
ings and the board. The board shall, after receiving the administrative 
law judge's proposed findings of fact and conclusions of law, determine 
the eligibility of the applicant for licensure. A surgical assistant whose 
application for licensure is denied by the board shall receive a written 
statement containing the reasons for the board's action.] 

(2) If the executive director or designee determines that the 
applicant clearly meets all licensing requirements, the executive direc-
tor or designee may issue a license to the applicant, to be effective 
on the date issued without formal board approval, as authorized by 
§206.209 of the Act. 

(3) If the executive director determines that the applicant 
does not clearly meet all licensing requirements as prescribed by the 
Act and this chapter, a license may be issued only upon action by the 
board following a recommendation by the board's licensure committee, 
in accordance with §206.209 of the Act and §187.13 of this title (relat-
ing to Informal Board Proceedings Relating to Licensure Eligibility). 
Not later than the 20th day after the date the applicant receives notice 
of the executive director's determination the applicant may: 

(A) request a review of the executive director's recom-
mendation by a committee of the board conducted in accordance with 
§187.13 of this title; or 

(B) withdraw his or her application. 

(4) If an applicant fails to take timely action as provided 
under paragraph (3) of this subsection, such inaction shall be deemed 
a withdrawal of his or her application. 

(5) To promote the expeditious resolution of any licensure 
matter, the executive director, with the approval of the board, may rec-
ommend that an applicant be eligible for a license, but only under cer-
tain terms and conditions and present a proposed agreed order or reme-
dial plan to the applicant. Not later than the 20th day after the date the 
applicant receives notice of the executive director's determination the 
applicant may: 

(A) sign the order/remedial plan and the order/remedial 
plan shall be presented to the board for consideration and acceptance 
without the necessity of initiating a Disciplinary Licensure Investiga-
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tion (as defined in §187.13 of this title) or appearing before a committee 
of the board concerning issues relating to licensure eligibility; 

(B) request a review of the executive director's recom-
mendation by a committee of the board conducted in accordance with 
§187.13 of this title; or 

(C) withdraw his or her application. 

(6) If an applicant fails to take timely action as provided 
under paragraph (5) of this subsection, such inaction shall be deemed 
a withdrawal of his or her application. 

(c) Committee Referrals. An applicant who has either re-
quested to appear before the licensure committee of the board or has 
elected to be referred to the licensure committee of the board due to a 
determination of ineligibility by the Executive Director in accordance 
with section, in lieu of withdrawing the application for licensure, 
may be subject to a Disciplinary Licensure Investigation as defined in 
§187.13 of this title. Review of the executive director's determination 
by a committee of the board shall be conducted in accordance with 
§187.13 of this title. 

(d) All reports received or gathered by the board on each appli-
cant are confidential and are not subject to disclosure under the Public 
Information Act, Tex. Gov't Code, Ch. 552. The board may disclose 
such reports to appropriate licensing authorities in other states. 

§184.6. Licensure Documentation. 

(a) - (b) (No change.) 

(c) Applicants may be required to submit other documentation, 
which may include the following: 

(1) Translations. Any document that is in a language other 
than the English language will need to have a certified translation pre-
pared and a copy of the translation submitted with the translated doc-
ument. 

(A) An official translation from the school or appropri-
ate agency attached to the foreign language transcript or other docu-
ment is acceptable. 

(B) If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be 
translated and returned to the board. 

(C) Documents must be translated by a translation 
agency who is a member of the American Translation Association or 
a United States college or university official. 

(D) The translation must be on the translator's letter-
head, and the translator must verify that it is a "true word for word 
translation" to the best of his/her knowledge, and that he/she is fluent 
in the language translated, and is qualified to translate the document. 

(E) The translation must be signed in the presence of a 
notary public and then notarized. The translator's name must be printed 
below his/her signature. The notary public must use the phrase: "Sub-
scribed and Sworn this _______ day of ________, 20___." The notary 
must then sign and date the translation, and affix his/her notary seal to 
the document. 

(2) Arrest records. If an applicant has ever been arrested 
the applicant must request that the arresting authority submit to the 
board copies of the arrest and arrest disposition. 

(3) Inpatient treatment for alcohol/substance disorder or 
mental illness. Each applicant that has been admitted to an inpatient 
facility within the last five years for treatment of alcohol/substance 
disorder or mental illness must submit the following: 

(A) applicant's statement explaining the circumstances 
of the hospitalization; 

(B) all records, submitted directly from the inpatient fa-
cility; 

(C) a statement from the applicant's treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications pre-
scribed, and follow-up treatment recommended; and 

(D) a copy of any contracts signed with any licensing 
authority, professional society or impaired practitioner committee. 

(4) Outpatient treatment for alcohol/substance disorder or 
mental illness. Each applicant that has been treated on an outpatient ba-
sis within the past five years for alcohol/substance disorder must submit 
the following: 

(A) applicant's statement explaining the circumstances 
of the outpatient treatment; 

(B) a statement from the applicant's treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications pre-
scribed, and follow-up treatment recommended; and 

(C) a copy of any contracts signed with any licensing 
authority, professional society or impaired practitioners committee. 

(5) Malpractice. If an applicant has ever been named in a 
malpractice claim filed with any liability carrier or if an applicant has 
ever been named in a malpractice suit, the applicant must: 

(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant's 
insurance; 

(B) for each claim that becomes a malpractice suit, have 
the attorney representing the applicant in each suit submit a letter to 
the board explaining the allegation, relevant dates of the allegation, 
and current status of the suit. If the suit has been closed, the attorney 
must state the disposition of the suit, and if any money was paid, the 
amount of the settlement. If such letter is not available, the applicant 
will be required to furnish a notarized affidavit explaining why this 
letter cannot be provided; and 

(C) provide a statement composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the 
allegations. 

(6) Additional documentation. Additional documentation 
may be required as is deemed necessary to facilitate the investigation 
of any application for [medical] licensure. 

(d) The board may, in unusual circumstances, allow substitute 
documents where proof of exhaustive efforts on the applicant's part 
to secure the required documents is presented. These exceptions are 
reviewed by the board's executive director on a case-by-case basis. 

§184.8. License Renewal. 
(a) Surgical assistants licensed by the board shall register bien-

nially and pay a fee. A surgical assistant may, on notification from the 
board, renew an unexpired licensed by submitting a required form and 
paying the required renewal fee to the board on or before the expiration 
date of the license. The fee shall accompany a written application that 
sets forth the licensee's name, mailing address, [residence,] the address 
of each of the licensee's offices, and other necessary information pre-
scribed by the board. 

(b) The board may prorate the length of the initial surgical as-
sistant registration and registration fees, so that registrations expire on 
a single date, regardless of the board meeting at which the surgical as-
sistant is licensed. 
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(c) The board shall provide written notice to each practitioner 
at the practitioner's address of record at least 30 days prior to the expi-
ration date of the license. 

(d) Within 30 days of a surgical assistant's change of mailing[, 
residence] or office address from the address on file with the board, a 
surgical assistant shall notify the board in writing of such change. 

(e) A licensee shall furnish a written explanation of his or her 
affirmative answer to any question asked on the application for license 
renewal, if requested by the board. This explanation shall include all 
details as the board may request and shall be furnished within 14 days 
of the date of the board's request. 

(f) Falsification of an affidavit or submission of false informa-
tion to obtain renewal of a license shall subject a surgical assistant to 
denial of the renewal and/or to discipline pursuant to §206.301 of the 
Act. 

(g) Expired Annual Registration Permits. 

(1) If a surgical assistant's registration permit has been ex-
pired for 90 days or less, the surgical assistant may obtain a new permit 
by submitting to the board a completed permit application, the regis-
tration fee, and the penalty fee, as defined in §175.3(6) of this title (re-
lating to Penalties). 

(2) If a surgical assistant's registration permit has been ex-
pired for longer than 90 days but less than one year, the surgical assis-
tant may obtain a new permit by submitting a completed permit appli-
cation, the registration fee, and a penalty fee as defined in §175.3(6) of 
this title. 

(3) If a surgical assistant's registration permit has been ex-
pired for one year or longer, the surgical assistant's license is automat-
ically canceled, unless an investigation is pending, and the surgical as-
sistant may not obtain a new permit. 

(4) A surgical assistant may not hold himself out as a li-
censed surgical assistant if he holds an expired permit. 

(h) A military service member who holds a surgical assistant 
license in Texas is entitled to two years of additional time to complete 
any other requirement related to the renewal of the military service 
member's license. 

§184.18. Administrative Penalties. 

(a) Pursuant to §206.351 of the Act, the board by order may 
impose an administrative penalty, in accordance with and subject to 
§§187.75 - 187.82 of this title (relating to the Imposition of Adminis-
trative Penalty), against a person licensed or regulated under the Act 
who violates the Act or a rule or order adopted under the Act. The im-
position of such a penalty shall be consistent with the requirements of 
the Act. 

(b) The penalty for a violation may be in an amount not to 
exceed $5,000. Each day a violation continues or occurs is a separate 
violation for purposes of imposing a penalty. 

(c) The amount of the penalty shall be based on the factors set 
forth under the Act, §206.351(c) and Chapter 190 of this title (relating 
to Disciplinary Guidelines). 

(d) Consistent with the Act, §206.351(e), if the board by order 
determines that a violation has occurred and imposes an administrative 
penalty on a person licensed or regulated under the Act, the board shall 
give notice to the person of the board's order which shall include a 
statement of the right of the person to seek judicial review of the order. 

(e) An administrative penalty may be imposed under this sec-
tion for the following: 

(1) failure to timely comply with a board subpoena issued 
by the board pursuant to §206.308 of the Act and board rules shall be 
grounds for the imposition of an administrative penalty of no less than 
$100 and no more than $5,000 for each separate violation; 

(2) failure to timely comply with the terms, conditions, or 
requirements of a board order shall be grounds for imposition of an 
administrative penalty of no less than $100 and no more than $5,000 
for each separate violation; 

(3) failure to timely report a change of address to the board 
shall be grounds for imposition of an administrative penalty of no less 
than $100 and no more than $5,000 for each separate violation; 

(4) failure to timely respond to a patient's communications 
shall be grounds for imposition of an administrative penalty of no less 
than $100 and no more than $5,000 for each separate violation; 

(5) failure to comply with the complaint procedure noti-
fication requirements as set forth in §184.19 of this title (relating to 
Complaint Procedure Notification) shall be grounds for imposition of 
an administrative penalty of no less than $100 and no more than $5,000 
for each separate violation; 

(6) failure to provide show compliance proceeding infor-
mation in the prescribed time shall be grounds for imposition of an 
administrative penalty of no less than $100 and no more than $5,000 
for each separate violation; and 

(7) for any other violation other than quality of care that 
the board deems appropriate shall be grounds for imposition of an ad-
ministrative penalty of no less than $100 and no more than $5,000 for 
each separate violation. 

[(f) In the case of untimely compliance with a board order, the 
board staff shall not be authorized to impose an administrative penalty 
without an informal show compliance proceeding if the person licensed 
or regulated under the Act has not first been brought into compliance 
with the terms, conditions, and requirements of the order other than the 
time factors involved.] 

(f) [(g)] Any order proposed under this section shall be subject 
to final approval by the board. 

(g) [(h)] Failure to pay an administrative penalty imposed 
through an order shall be grounds for disciplinary action by the board 
pursuant to the Act, §206.302(a)(4), regarding unprofessional or 
dishonorable conduct likely to deceive or defraud, or injure the public, 
and shall also be grounds for the executive director to refer the matter 
to the attorney general for collection of the amount of the penalty. 

(h) [(i)] A person who becomes financially unable to pay an 
administrative penalty after entry of an order imposing such a penalty, 
upon a showing of good cause by a writing executed by the person un-
der oath and at the discretion of the Disciplinary Process Review Com-
mittee of the board, may be granted an extension of time or deferral 
of no more than one year from the date the administrative penalty is 
due. Upon the conclusion of any such extension of time or deferral, if 
payment has not been made in the manner and in the amount required, 
action authorized by the terms of the order or subsection (g) [(h)] of 
this section and the Act, §206.301(a)(4) may be pursued. 

§184.25. Continuing Education. 

(a) As a prerequisite to the registration of a surgical assistant's 
license, 18 hours of continuing education (CE) in surgical assisting or 
in courses that enhance the practice of surgical assisting are required to 
be completed every 12 months in the following categories: 

(1) at least 9 of the annual hours are to be from formal 
courses that are: 
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(A) designated for AMA/PRA Category I credit by a 
CE sponsor accredited by the Accreditation Council for Continuing 
Medical Education; 

(B) approved for prescribed credit by the Association of 
Surgical Technologists/ Association of Surgical Assistants, the Amer-
ican Board of Surgical Assistants, or the National Surgical Assistants 
Association; 

(C) approved by the Texas Medical Association based 
on standards established by the AMA; or 

(D) designated for AOA Category 1-A credit approved 
by the American Osteopathic Association. 

(2) At least one of the annual formal hours of CE which are 
required by paragraph (1) of this subsection must involve the study of 
medical ethics and/or professional responsibility. Whether a particu-
lar hour of CE involves the study of medical ethics and/or professional 
responsibility shall be determined by the organizations which are enu-
merated in paragraph (1) of this subsection as part of their course plan-
ning. 

(3) The remaining 9 hours each year may be composed of 
informal self-study, attendance at hospital lectures or grand rounds not 
approved for formal CE, or case conferences and shall be recorded in 
a manner that can be easily transmitted to the board upon request. 

(b) A licensed surgical assistant must report on the license re-
newal application if he or she has completed the required continuing ed-
ucation since the licensee last registered with the board. A licensee who 
timely registers, may apply CE credit hours retroactively to the preced-
ing year's annual requirement, however, those hours may be counted 
only toward one registration permit. A licensee may carry forward CE 
credit hours earned prior to a registration report which are in excess of 
the 18-hour annual requirement and such excess hours may be applied 
to the following years' requirements. A maximum of 36 total excess 
credit hours may be carried forward and shall be reported according to 
the categories set out in subsection (a) of this section. Excess CE credit 
hours of any type may not be carried forward or applied to an annual 
report of CE more than two years beyond the date of the annual regis-
tration following the period during which the hours were earned. 

(c) A licensed surgical assistant may request in writing an ex-
emption for the following reasons: 

(1) the licensee's catastrophic illness; 

(2) the licensee's military service of longer than one year's 
duration outside the state; 

(3) the licensee's residence of longer than one year's dura-
tion outside the United States; or 

(4) good cause shown submitted in writing by the licensee 
that gives satisfactory evidence to the board that the licensee is unable 
to comply with the requirement for continuing education. 

(d) Exemptions are subject to the approval of the executive 
director of the board and must be requested in writing at least 30 days 
prior to the expiration date of the license. 

(e) An exception under subsection (c) of this section may not 
exceed one year but may be requested annually, subject to the approval 
of the executive director of the board. 

(f) This section does not prevent the board from taking board 
action with respect to a licensee or an applicant for a license by re-
quiring additional hours of continuing education or of specific course 
subjects. 

(g) The board may require written verification of both formal 
and informal credits from any licensee within 30 days of request. Fail-
ure to provide such verification may result in disciplinary action by the 
board. 

(h) Unless exempted under the terms of this section, a li-
censee's apparent failure to obtain and timely report the 18 hours of 
CE as required annually and provided for in this section shall result in 
the denial of licensure renewal until such time as the licensee obtains 
and reports the required CE hours; however, the executive director of 
the board may issue to such a surgical assistant a temporary license 
numbered so as to correspond to the nonrenewed license. Such a 
temporary license shall be issued at the direction of the executive 
director for a period of no longer than 90 days. A temporary license 
issued pursuant to this subsection may be issued to allow the surgical 
assistant who has not obtained or timely reported the required number 
of hours an opportunity to correct any deficiency so as not to require 
termination of ongoing patient care. 

(i) CE hours that are obtained to comply with the CE require-
ments for the preceding year as a prerequisite for obtaining licensure 
renewal, shall first be credited to meet the CE requirements for the pre-
vious year. Once the previous year's CE requirement is satisfied, any 
additional hours obtained shall be credited to meet the CE requirements 
for the current year. 

(j) A false report or statement to the board by a licensee regard-
ing CE hours reportedly obtained shall be a basis for disciplinary action 
by the board pursuant to §§206.302-.304 of the Act and §§164.051-.053 
of the Medical Practice Act, Tex. Occ. Code Ann. A licensee who is 
disciplined by the board for such a violation may be subject to the full 
range of actions authorized by the Act including suspension or revoca-
tion of the surgical assistant's license, but in no event shall such action 
be less than an administrative penalty of $500. 

[(k) Administrative penalties for failure to timely obtain and 
report required CE hours may be determined by the Disciplinary 
Process Review Committee of the board as provided for in §184.l9 of 
this chapter (relating to Administrative Penalties).] 

(k) [(l)] Unless otherwise exempted under the terms of this 
section, failure to obtain and timely report CE hours for the renewal 
of a license shall subject the licensee to a monetary penalty for late 
registration in the amount set forth in Chapter 175 of this title (relat-
ing to Fees, Penalties, and Applications). Any temporary CE licensure 
fee and any administrative penalty imposed for failure to obtain and 
timely report the 18 hours of CE required annually for renewal of a li-
cense shall be in addition to the applicable penalties for late registration 
or as set forth in Chapter 175 of this title (relating to Fees, Penalties and 
Applications). 

(l) [(m)] A surgical assistant, who is a military service mem-
ber, may request an extension of time, not to exceed two years, to com-
plete any CE requirements. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2016. 
TRD-201601554 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 305-7016 

41 TexReg 2668 April 15, 2016 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 461. GENERAL RULINGS 
22 TAC §461.10 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §461.10, License Required. The proposed 
amendment will increase licensure mobility, clarify exemption 
under the Psychologists' Licensing Act, and better ensure com-
pliance with the letter and spirit of §501.004 of the Occupations 
Code. 

Individuals with doctoral degrees in psychology come to Texas 
from all over the United States and Canada to complete the 
clinical training required for licensure and/or board certification 
by providing psychological services in recognized training in-
stitutions and facilities. Many of these individuals plan on ul-
timately becoming licensed and practicing in states other than 
Texas. Since the postdoctoral fellowship is essentially a required 
or expected part of training, in spirit, it falls within the category 
of "course of study" as listed in Texas Occupations Code Ann. 
§501.004(a)(2). Moreover, because these individuals may not 
be staying in Texas to practice, it may be considered unreason-
able to expect them to start the licensure process by applying 
for the PLP, though such may be of financial benefit to the facil-
ity in which they obtain their training. In terms of the "course of 
study" issue, postdoctoral programs meeting national guidelines 
include didactics in addition to research and other nonclinical ac-
tivities. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701 within 30 days 
of publication of this proposal in the Texas Register. Comments 
may also be submitted via fax to (512) 305-7701 or via email to 
brenda@tsbep.texas.gov. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§461.10. License Required. 
(a) A person may not engage in or represent that the person 

is engaged in the practice of psychology within this State, unless the 
person is licensed or been issued trainee status by the Board, or the 
person is exempt under §501.004 of the Psychologists' Licensing Act. 

(b) A person is engaged in the practice of psychology within 
this State if any of the criteria set out in §501.003(b) of the Psycholo-
gists' Licensing Act occurs within this State, either in whole or in part. 

(c) The activity or service of a post-doctoral fellow or resi-
dent in psychology is exempt from the Board's jurisdiction pursuant to 
§501.004(a)(2) of the Psychologists' Licensing Act if all of the follow-
ing criteria are met: 

(1) The person is enrolled in a formal post-doctoral pro-
gram that is: 

(A) accredited by the American Psychological Associa-
tion (APA) or Canadian Psychological Association (CPA), or is a mem-
ber of the Association of Psychology Postdoctoral and Internship Cen-
ters (APPIC); or 

(B) substantially equivalent to a program described in 
subparagraph (A) of this paragraph; 

(2) The activities or services take place under qualified su-
pervision and are part of the formal post-doctoral program; and 

(3) The person is designated as a psychological intern or 
trainee, or by another title that clearly indicates the person's training 
status. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601482 
Darrel D. Spinks 
Executive Director 
Texas State Board of Psychologists 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 305-7700 

CHAPTER 465. RULES OF PRACTICE 
22 TAC §465.11 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §465.11, Informed Consent/Describing Psy-
chological Services. The proposed amendment will clarify the 
duty to obtain informed consent in an inpatient setting, and re-
duce the regulatory burden by eliminating any requirement for 
duplicative informed consent when a patient has already given 
a general consent. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701 within 30 days 
of publication of this proposal in the Texas Register. Comments 
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may also be submitted via fax to (512) 305-7701 or via email to 
brenda@tsbep.texas.gov. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§465.11. Informed Consent/Describing Psychological Services. 

(a) Except in an inpatient setting where a general consent has 
been signed, licensees must [Licensees] obtain and document in writing 
informed consent concerning all services they intend to provide to the 
patient, client or other recipient(s) of the psychological services prior to 
initiating the services, using language that is reasonably understandable 
to the recipients unless consent is precluded by applicable federal or 
state law. 

(b) Licensees provide appropriate information as needed dur-
ing the course of the services about changes in the nature of the services 
to the patient client or other recipient(s) of the services using language 
that is reasonably understandable to the recipient to ensure informed 
consent. 

(c) Licensees provide appropriate information as needed, dur-
ing the course of the services to the patient client and other recipi-
ent(s) and afterward if requested, to explain the results and conclusions 
reached concerning the services using language that is reasonably un-
derstandable to the recipient(s). 

(d) When a licensee agrees to provide services to a person, 
group or organization at the request of a third party, the licensee clarifies 
to all of the parties the nature of the relationship between the licensee 
and each party at the outset of the service and at any time during the 
services that the circumstances change. This clarification includes the 
role of the licensee with each party, the probable uses of the services 
and the results of the services, and all potential limits to the confiden-
tiality between the recipient(s) of the services and the licensee. 

(e) When a licensee agrees to provide services to several per-
sons who have a relationship, such as spouses, couples, parents and 
children, or in group therapy, the licensee clarifies at the outset the pro-
fessional relationship between the licensee and each of the individuals 
involved, including the probable use of the services and information 
obtained, confidentiality, expectations of each participant, and the ac-
cess of each participant to records generated in the course of the ser-
vices. 

(f) At any time that a licensee knows or should know that he or 
she may be called on to perform potentially conflicting roles (such as 
marital counselor to husband and wife, and then witness for one party in 
a divorce proceeding), the licensee explains the potential conflict to all 
affected parties and adjusts or withdraws from all professional services 
in accordance with Board rules and applicable state and federal law. 
Further, licensees who encounter personal problems or conflicts as de-
scribed in [Rule] Board rule §465.9(i) that will prevent them from per-
forming their work-related activities in a competent and timely manner 
must inform their clients of the personal problem or conflict and dis-
cuss appropriate termination and/or referral to insure that the services 
are completed in a timely manner. 

(g) When persons are legally incapable of giving informed 
consent, licensees obtain informed consent from any individual legally 
designated to provide substitute consent. 

(h) When informed consent is precluded by law, the licensee 
describes the nature and purpose of all services, as well as the confi-
dentiality of the services and all applicable limits thereto, that he or she 
intends to provide to the patient, client, or other recipient(s) of the psy-
chological services prior to initiating the services using language that 
is reasonably understandable to the recipient(s). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601483 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 305-7700 

CHAPTER 469. COMPLAINTS AND 
ENFORCEMENT 
22 TAC §469.13 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §469.13, Non-Compliance with Professional 
Development Requirements. The proposed amendment is nec-
essary to resolve a conflict with the requirement set forth in Board 
rule §461.11(c)(5) that all professional development hours be 
obtained during the 12-month period preceding a licensee's re-
newal date. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701 within 30 days 
of publication of this proposal in the Texas Register. Comments 
may also be submitted via fax to (512) 305-7701 or via email to 
brenda@tsbep.texas.gov. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§469.13. Non-Compliance with Professional Development Require-
ments. 

(a) The license of any licensee who fails to comply with the 
Board's mandatory professional development requirements pursuant to 
Board rule §461.11 of this title (relating to Professional Development), 
is on delinquent status as of the renewal date of the license. 
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(b) If professional development compliance is not proved 
within 45 days after the license renewal date, the licensee shall be 
subject to a complaint for violation of Board rule §461.11(a) of this 
title applies. 

(c) A person may not engage in the practice of psychology 
with a delinquent license, as stated in Board rule §461.7(c) of this title 
(relating to License Statuses). 

(d) If the license is not activated within one year of expiration 
and goes void, a new application must be filed to obtain active licen-
sure, and the professional development complaint will be reinstated. 
The complaint must be resolved before a new license will be issued. 

(e) Upon notice of professional development violation, the li-
censee may: 

(1) Submit proof that professional development was ob-
tained within the year preceding the renewal [date plus the 45-day grace 
period]. Upon receipt and approval, the complaint will be dismissed; 

(2) For a first violation, submit proof of late compliance 
and pay an administrative penalty, which is not considered disciplinary 
action; 

(3) Resign the license in lieu of adjudication by requesting 
an agreed order of resignation; or 

(4) Appear before an informal settlement conference to re-
solve the matter. 

(f) Any payment of an administrative penalty to resolve a com-
plaint is in addition to any applicable renewal fee and late renewal fee 
assessed by the Licensing Division for late license renewal, pursuant 
to Board rule §473.4 of this title (relating to Late Fees for Renewals 
(Not Refundable)). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 30, 2016. 
TRD-201601484 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 305-7700 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 1. GENERAL LAND OFFICE 

CHAPTER 15. COASTAL AREA PLANNING 
SUBCHAPTER A. MANAGEMENT OF THE 
BEACH/DUNE SYSTEM 
31 TAC §15.36 
The General Land Office (GLO) proposes amendments to 
§15.36 (relating to Certification Status of City of Galveston 
Dune Protection and Beach Access Plan) to certify the City 
of Galveston (City) amendments to its Beach Access Plan 
(Plan). The GLO proposes to add new subsection (c) to certify 

as consistent with state law amendments to the City Plan that 
increase the City's Beach User Fee (BUF). 

Copies of the Plan and any amendments to the Plan are avail-
able from the City of Galveston Coastal Resource Manager at 
(409) 797-3621 and from the GLO's Archives and Records Divi-
sion, Texas General Land Office, P.O. Box 12873, Austin, Texas 
78711-2873, phone number (512) 463-5277. 

BACKGROUND 

Pursuant to the Open Beaches Act (Texas Natural Resources 
Code, Chapter 61) and the Beach/Dune Rules (31 Texas Ad-
ministrative Code (TAC) §15.3(o) and §15.8(d)), a local govern-
ment with jurisdiction over Gulf Coast beaches must submit its 
Plan, BUF Plan, and any proposed amendments to the Plan or 
BUF to the GLO for certification. The GLO must review and, if 
appropriate, certify that the Plan is consistent with state law by 
amendment of a rule as required in Texas Natural Resources 
Code §61.015(b) and §61.022(c). The certification by rule re-
flects the state's certification of the Plan, but the text of the Plan 
is not adopted by the GLO as provided in 31 TAC §15.3(o)(4). 

On January 15, 2016, the Galveston City Council adopted Or-
dinance No. 16-003 amending Section 29-90 of the City Code 
related to Beach Access, Dune Protection and Beachfront Con-
struction. The ordinance becomes effective upon the GLO's ap-
proval of the BUF Plan, which proposes to increase the BUF im-
posed in accordance with 31 TAC §15.8 and Texas Natural Re-
sources Code §61.022(c).The Plan was submitted to the GLO 
with a request for certification of the BUF Plan as consistent with 
state law. 

The City is a coastal community on Galveston Island bordering 
Galveston Bay and the Gulf of Mexico, and includes approxi-
mately 24 miles of jurisdictional beach. The areas governed by 
the Plan include those beaches and adjacent areas within the 
City jurisdiction that border the Gulf of Mexico. The Plan was first 
adopted on August 12, 1993 and was most recently amended to 
adopt the City's Erosion Response Plan, which was certified by 
the GLO as consistent with state law and became effective on 
April 12, 2012. 

ANALYSIS OF THE CITY OF GALVESTON PLAN AMEND-
MENTS AND GLO'S PROPOSED AMENDMENTS TO 31 TAC 
§15.36 

As provided in 31 TAC §15.8, local governments may request an 
increase in the existing BUF provided that the local governments 
demonstrate that there are additional costs to the local govern-
ment for providing public services and facilities directly related 
to the public beach. Pursuant to 31 TAC §15.3(o) and §15.8(d), 
the City amended its Plan on January 15, 2016 in Ordinance No. 
16-003 to increase the BUF, and submitted the amended Plan to 
the GLO with a request for certification of the Plan as consistent 
with state law. The amendment to the City Plan modifies Section 
29-90(o)(7)(f) to increase the BUF for daily fees from $8.00 to up 
to a maximum of $15.00 per vehicle, and season passes from 
$25 to up to a maximum of $50 per vehicle at Stewart Beach, 
R.A. Apffel Park, Dellanera Park, and Pocket Parks #1-3. 

The City provides that the BUF increase is necessary due to the 
continuous rise of expenses to meet the demand for new and/or 
improved beach-related services in the parks and to offset the 
withdrawal of funding from reserves to provide beach-related 
services, including beach nourishment projects. The City identi-
fies that the proposed BUF increase will help provide for multiple 
beach nourishment projects and other beach related services 
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through coordination with the Galveston Island Park Board of 
Trustees (Park Board). 

The City identifies public park enhancement projects in the Park 
Board Beach Parks Master Plan (Master Plan). In the short term, 
the revenue generated by the increased BUF will be used to: 
expand restroom, changing and rinse-off facilities at the public 
parks; improve overall accessibility and use of the parks for dis-
abled persons; provide for additional beach access signage; and 
provide for general parking improvements. 

In the long term, the City identifies that increased BUF revenues 
will be used to: ensure concessions are available on the beach; 
construct new pavilions and visitor centers; expand camping 
and RV facilities; and expand and enhance public parking in 
the parks through land acquisitions and constructing additional 
parking structures. Supporting documentation (Staff Report 
16PA-001) identifies that the City and Park Board will use the fee 
revenues to maintain three (3) large scale beach nourishment 
projects at Dellanera Park, the Galveston Seawall from 12th 
to 61st Streets, and a cooperative project with the U.S. Army 
Corps of Engineers to nourish beaches west of 61st Street in 
front of the Galveston Seawall. 

Based on the information provided by the City, the GLO has de-
termined that the BUF increase is reasonable because it does 
not exceed the necessary and actual cost of providing reason-
able beach-related facilities and services; does not unfairly limit 
public use of and access to and from public beaches in any 
manner; and is consistent with §15.8 of the Beach/Dune Rules 
and the Open Beaches Act. Therefore, the GLO finds that the 
changes to the Plan are consistent with state law. 

FISCAL AND EMPLOYMENT IMPACTS 

Mr. David Green, Deputy Director for the GLO's Coastal Re-
sources Division, has determined that for each year of the first 
five years the amended section as proposed is in effect, there will 
be minimal, if any, fiscal implications to the state government as 
a result of enforcing or administering the amended section. Mr. 
Green has determined that there will be no fiscal implications for 
the local government as a result of enforcing or administering the 
amended section of the Plan. The costs of collection will remain 
unchanged with the increase to the BUF. The City may experi-
ence an increase in net revenue estimated at approximately $1.2 
million for each year of the first five years the proposed section 
is in effect. 

Mr. Green has determined that the proposed amendment will 
minimally affect the costs of compliance for large and small busi-
nesses that use the beach where the BUF increase will be im-
plemented. The costs will be hard to determine because the 
impacts are case specific and the proposed changes relate to 
parking in beach parks and are not otherwise related to the per-
mitting or restriction of business activities. The impact of any fee 
is mitigated by the existence of no-fee areas and the fact that, 
with the exception of camping at Dellanera RV Park, the BUF will 
not be charged after the close of the summer season. Mr. Green 
has also determined that for each year of the first five years the 
proposed amendments are in effect, there will be no impacts to 
the local economy. 

PUBLIC BENEFIT 

Mr. Green has determined that the public will be affected by the 
increase of the BUF. Individuals will be required to pay a larger 
daily and annual fee. However, the Plan identifies as required by 
31 TAC §15.8(h) no-fee areas of the public beach which serve 

to mitigate the impact of the BUF increase on individuals. Free 
parking is available at Stewart Beach and Apffel Park, and free 
parking on-beach and off-beach parking is available in thirty-nine 
(39) public beach access points in the City's jurisdiction. Also, 
none of the access points and beach parks charge a parking fee 
following the close of the summer season, with the exception of 
overnight camping at Dellanera RV Park. Parking is also avail-
able along the Galveston Seawall with a rate of $1.00 per hour 
($8 maximum) and an annual pass for $25 per year. 

Mr. Green has determined that the BUF benefits the public and 
beach goers because the increased fees are necessary for the 
City to continue to fund and provide adequate and improved 
beach related services to the public as detailed in the Park Board 
Master Plan. According to the City Staff Report 16PA-001, the 
BUF will also directly contribute to proposed beach nourishment 
projects, which will enhance access to and safe and healthy use 
of the public beach by the public. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225, and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in the statute. "Major environ-
mental rule" means a rule the specific intent of which is to protect 
the environment or reduce the risks to human health from envi-
ronmental exposure and that may adversely affect in a material 
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of the 
state or a sector of the state. The proposed amendments are not 
anticipated to adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector 
of the state. The amendment is proposed under Texas Natu-
ral Resources Code §§61.011, 61.015(b), 61.022(b), 61.022(c), 
and 61.070, which requires the GLO to adopt rules governing 
the preservation and enhancement of the public's right to use 
and access public beaches, imposition or increase of beach user 
fees, and certification of local government beach access and use 
plans as consistent with state law. The proposed amendments 
do not exceed federal or state requirements. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines to determine whether a detailed takings impact as-
sessment is required. 

The GLO has determined that the proposed amendments do not 
affect private real property in a manner that requires real property 
owners to be compensated as provided by the Fifth and Four-
teenth Amendments of the United States Constitution or Article 
I, §17 and §19 of the Texas Constitution. The GLO has deter-
mined that the proposed amendments would not affect any pri-
vate real property in a manner that restricts or limits any owner's 
right to property or use of that property. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 

The proposed rulemaking is subject to the Coastal Management 
Program as provided for in the Texas Natural Resources Code 
§33.2053 and 31 TAC §505.11(a)(1)(J) and (c), relating to the 
Actions and Rules Subject to the CMP. The GLO has reviewed 
this proposed action for consistency with the Coastal Manage-
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ment Program (CMP) goals and policies in accordance with the 
regulations and has determined that the proposed action is con-
sistent with 31 TAC §501.12 (relating to Goals) and §501.26 (re-
lating to Policies for Construction in the Beach/Dune System). 

The amendment that modifies the City's BUF Plan is consistent 
with 31 TAC §501.12(4) and (5). The proposed amendments are 
consistent with the CMP goals in 31 TAC §501.12(5) because it 
ensures and enhances planned public access to and enjoyment 
of the coastal zone in a manner that is compatible with private 
property rights and other uses of the coastal zone. The proposed 
amendments are also consistent with 31 TAC §501.12(5) as they 
provide the City with the ability to enhance public access and en-
joyment of the coastal zone, protect and preserve and enhance 
the CNRA, and balance other uses of the coastal zone. 

The proposed amendment is also consistent with CMP policies 
in §501.26(a)(4) (relating to Policies for Construction in the 
Beach/Dune System) by enhancing and preserving the ability of 
the public, individually and collectively, to exercise its rights of 
use and access to and from public beaches. 

PUBLIC COMMENT REQUEST 

To comment on the proposed rulemaking or its consistency with 
the CMP goals and policies, please send a written comment to 
Mr. Walter Talley, Texas Register Liaison, Texas General Land 
Office, P.O. Box 12873, Austin, Texas 78711, facsimile number 
(512) 475-1859 or email to walter.talley@glo.texas.gov. Written 
comments must be received no later than 5:00 p.m., thirty (30) 
days from the date of publication of this proposal. 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Natural Resources 
Code §§61.011, 61.015(b), 61.022(b), 61.022(c), and §61.070, 
which requires the GLO to adopt rules governing the preserva-
tion and enhancement of the public's right to access and use 
public beaches, imposition or increase of beach user fees, and 
certification of local government beach access and use plans as 
consistent with state law. 

Texas Natural Resources Code §§61.011, 61.015, and 61.022 
are affected by the proposed amendments. 

§15.36. Certification Status of City of Galveston Dune Protection and 
Beach Access Plan. 

(a) The City of Galveston (City) has submitted to the General 
Land Office a dune protection and beach access plan (Beach and Dune 
Plan) which was adopted on August 12, 1993 and amended on February 
9, 1995, June 19, 1997, February 14, 2002, March 13, 2003, January 
29, 2004, February 26, 2004, and April 12, 2012. The City's plan is 
fully certified as consistent with state law. 

(b) The General Land Office certifies as consistent with state 
law the City's Erosion Response Plan as an amendment to the Dune 
Protection and Beach Access Plan. 

(c) The General Land Office certifies as consistent with state 
law the City's Beach and Dune Plan as amended on January 15, 2016 
by Ordinance 16-003 to increase the daily beach user fee to a maximum 
of $15.00 and season passes to a maximum of $50 at Stewart Beach, 
R.A. Apffel Park, Dellanera Park, and Pocket Parks #1-3. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 

TRD-201601519 
Anne L. Idsal 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-1859 

PART 4. SCHOOL LAND BOARD 

CHAPTER 151. OPERATIONS OF THE 
SCHOOL LAND BOARD 
31 TAC §151.6 
The School Land Board (SLB) proposes new §151.6, relating to 
the Procedures for the Release of Funds from the Real Estate 
Special Fund Account, under Title 31, Part 4, Chapter 151 of the 
Texas Administrative Code. 

New §151.6 will establish the procedures to be used by the 
School Land Board (SLB) to determine the dates that releases 
will be made and the amounts of money that will be released 
on those dates from the Real Estate Special Fund Account 
(RESFA) to either the Available School Fund (ASF) or the State 
Board of Education (SBOE) for investment in the Permanent 
School Fund (PSF), as required by §51.413(b) of the Texas 
Natural Resources Code. 

In the last legislative session, H.B. 1551 amended §51.413(b), 
Texas Natural Resources Code, to provide that the Board adopt 
rules to establish the procedure to be used to determine the 
amount and date of any transfer of money from the RESFA to 
either the ASF or the SBOE for investment in the PSF. 

The proposed rule drafted in response to H.B. 1551 is comprised 
of three sections: 

Paragraph (1) states that no later than July 31 of each even-num-
bered year, the Chief Investment Officer ("CIO") will: (A) perform 
an analysis that determines an amount equal to 6% of the aver-
age market value of the TXGLO Real Assets Investment Port-
folio ("Portfolio") over the trailing sixteen-quarter measurement 
period; (B) round the amount determined in (A) up or down to 
the nearest $5,000,000 increment; and (C) determine the aver-
age quarterly change in the average market value of the Portfolio 
over the trailing sixteen-quarter measurement period, then mul-
tiply this amount times 4 and add the resulting amount to the 
amount determined in (A) and round the resulting amount up or 
down to the nearest $5,000,000 increment. 

Paragraph (2) states that not later than September 1 of each 
even-numbered year, the CIO will provide to the Board the re-
sults of the CIO's analyses performed in accordance with para-
graph (1) and make recommendations to the SLB regarding the 
release of funds from the RESFA. The Board will adopt a reso-
lution detailing the actual amounts to be released to either the 
ASF or the SBOE in each of the individual years of the next-ap-
proaching biennium and the actual dates of the releases. 

Paragraph (3) states that not later than September 1 of each 
even-numbered year, the CIO will submit a report to the Leg-
islature, Comptroller, SBOE, and Legislative Budget Board that 
states the dates and amounts approved by the Board for release 
to either the ASF or to the SBOE during next-approaching bien-
nium. 
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Rusty Martin, Chief Investment Officer for the Texas General 
Land Office, has determined that for each year of the first five 
years the new section as proposed is in effect there will be no 
fiscal implications for the state or units of local government as a 
result of enforcing or administering the new section as it relates 
solely to the administrative functions of the SLB. 

Mr. Martin has also determined that there will be no effect on 
small business, and a local employment impact statement on 
this proposed new section is not required, because the proposed 
rule will not have any identifiable material adverse affect on any 
local economy in the first five years it will be in effect. 

Comments may be submitted to Mr. Walter Talley, Texas Regis-
ter Liaison, Texas General Land Office, Office of General Coun-
sel, P.O. Box 12873, Austin, Texas 78711-2873; facsimile num-
ber (512) 463-6311; email address, walter.talley@glo.texas.gov. 
Comments must be received no later than 5:00 p.m., 30 (thirty) 
days after the proposed new section is published. 

The new section is proposed under Texas Natural Resources 
Code, Chapter 51, including §51.407 and §51.413(b), which au-
thorizes the board to adopt rules to establish the procedure to be 
used to determine the amount and date of any transfer of money 
from the RESFA to either the ASF or the SBOE for investment 
in the PSF. 

Texas Natural Resources Code §51.413 and §32.061 are af-
fected by this proposed rulemaking. 

§151.6. Procedures for the Release of Funds from the Real Estate 
Special Fund Account. 
This rule shall establish the procedures to be used by the School Land 
Board (SLB) to determine the dates that releases will be made and the 
amounts of money that will be released on those dates from the Real 
Estate Special Fund Account (RESFA) to either the Available School 
Fund (ASF) or the State Board of Education (SBOE) for investment 
in the Permanent School Fund (PSF), as required by §51.413(b) of the 
Texas Natural Resources Code. 

(1) Not later than July 31 of each even-numbered year, the 
Chief Investment Officer (CIO) of the General Land Office (GLO) will 
perform an analysis, using March 31 GLO investment valuation data, 
as follows: 

(A) Determine an amount equal to 6% of the average 
market value of the GLO PSF Real Assets Investment Portfolio (Port-
folio) over the trailing sixteen-quarter measurement period. 

(B) Round the amount calculated in paragraph (1)(A) 
of this section up or down to the nearest $5,000,000 increment. 

(C) Determine the average quarterly change in the aver-
age market value of the Portfolio over the trailing sixteen-quarter mea-
surement period. Multiply this amount times 4 and add the resulting 
product to the amount determined in paragraph (1)(A) of this section. 
Round the resulting amount up or down to the nearest $5,000,000 in-
crement. 

(2) Not later than September 1 of each even-numbered 
year, the CIO will provide to the SLB at a regularly scheduled SLB 
meeting the results of the analysis performed in accordance with 
paragraph (1) of this section and make recommendations to the SLB 
regarding the release of funds from the RESFA. At such regularly 
scheduled meeting, the SLB will adopt a resolution detailing the actual 
amounts to be released to either the ASF or the SBOE for investment 
in the PSF in each of the individual years of the next-approaching 
fiscal biennium and the actual dates of the releases. 

(3) Not later than September 1 of each even-numbered 
year, the SLB, in consultation with the CIO, will submit a report to the 
Legislature, Comptroller, SBOE, and Legislative Budget Board that 
states the dates and amounts approved by the SLB for release from the 
RESFA to either the ASF or SBOE for investment in the PSF during 
the next-approaching fiscal biennium. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601535 
Anne L. Idsal 
Chief Clerk, Deputy Land Commissioner, General Land Office 
School Land Board 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-1859 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 5. FUNDS MANAGEMENT 
(FISCAL AFFAIRS) 
SUBCHAPTER D. CLAIMS PROCESSING--
PAYROLL 
34 TAC §5.48 
The Comptroller of Public Accounts proposes amendments to 
§5.48, concerning deductions for contributions to charitable or-
ganizations. 

The amendment will modify the existing language to provide that 
state employees can submit an electronic deduction authoriza-
tion entered through an online giving tool website or application. 
The amendment will also modify the existing language regarding 
personal identifying information required to be included in a de-
duction change authorization or a deduction cancellation autho-
rization. In addition, the amendment will clarify that all references 
to local campaign manager(s) and local employee committee(s) 
are only applicable if the state policy committee has appointed 
a local campaign manager(s) and/or a local employee commit-
tee(s) under Government Code, §659.140. The amendment is 
authorized under Government Code, §659.132(h) and Senate 
Bill 217, 83rd Legislature, 2013. 

Subsection (a) modifies the existing language to provide that 
state employees can submit an electronic deduction authoriza-
tion entered through an online giving tool website or application. 
The subsection is also modified to clarify that references to lo-
cal campaign manager(s) and local employee committee(s) are 
only applicable if the state policy committee has appointed a lo-
cal campaign manager(s) and/or a local employee committee(s) 
under Government Code, §659.140. 

Subsection (b)(1), (3), (6), and (7) modify the existing language 
to provide that state employees can submit an electronic deduc-
tion authorization or cancellation entered through an online giv-
ing tool website or application. 
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Subsection (b)(3)(C)(i) and (6)(B)(i) modify the existing language 
to provide that appropriate identifying information is to be in-
cluded in a deduction change authorization rather than a social 
security number. 

Subsections (e), (j), (k), (u), and (w) modify the existing language 
to provide that state employees can submit an electronic deduc-
tion authorization entered through an online giving tool website 
or application. 

Subsections (h), (i), (j), (n), (p), (q) and (r) also modify the ex-
isting language to clarify that references to local campaign man-
ager(s) and local employee committee(s) are only applicable if 
the state policy committee has appointed a local campaign man-
ager(s) and/or a local employee committee(s) under Govern-
ment Code, §659.140. 

New subsection (y) adds language to provide requirements that 
must be satisfied for the use of an online giving tool website or 
application. 

Tom Currah, Chief Revenue Estimator, has determined that for 
the first five-year period the rule will be in effect, there will be no 
significant revenue impact on the state or units of local govern-
ment. 

Mr. Currah also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as 
a result of enforcing the rule will be by clarifying the adminis-
trative procedures of the state employee charitable campaign. 
The proposed amendment would have no fiscal impact on small 
businesses. There is no significant anticipated economic cost to 
individuals who are required to comply with the proposed rule. 

Comments on the proposal may be submitted to Rob Cole-
man, Director, Fiscal Management Division, at rob.cole-
man@cpa.texas.gov or at P.O. Box 13528 Austin, Texas 78711. 
Comments must be received no later than 30 days from the 
date of publication of the proposal in the Texas Register. 

The proposal is pursuant to Government Code, §659.142(d) and 
Senate Bill 217, 83rd Legislature, 2013, which allow the comp-
troller to adopt rules. 

The amendment implements changes made to the state em-
ployee charitable campaign by the state policy committee under 
Government Code, §659.140. The amendment also implements 
Government Code, Chapter 659, Subchapter I, as amended by 
Senate Bill 217, 83rd Legislature, 2013. 

§5.48. Deductions for Contributions to Charitable Organizations. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Campaign coordinator--The state employee who has 
volunteered and been designated by the chief administrator of a state 
agency to coordinate the state employee charitable campaign for that 
agency. 

(2) Campaign material--A logo identifying the state em-
ployee charitable campaign, a campaign slogan, a campaign film, a 
campaign donor brochure, a donor authorization form, an online giv-
ing tool website and/or application, and other materials as approved by 
the state policy committee. 

(3) Campaign year--For salary or wages paid once each 
month, the payroll periods from December 1st through November 30th. 
For salary or wages paid twice each month, the payroll periods from 
December 16th through December 15th. For salary or wages paid every 

other week by a state agency that is not an institution of higher educa-
tion, the 26 consecutive payroll periods beginning with the period that 
corresponds to the payment of salary or wages occurring on or closest 
to, but not after, December 31st. For salary or wages paid every other 
week by an institution of higher education, the 26 consecutive payroll 
periods beginning with the period designated by the institution if the 
period is entirely within December. 

(4) Charitable organization--Has the meaning assigned by 
Government Code, §659.131. 

(5) Comptroller--The Comptroller of Public Accounts for 
the State of Texas. 

(6) Comptroller's electronic funds transfer system--The 
system authorized by Government Code, §403.016, that the comptrol-
ler uses to initiate payments instead of issuing warrants. 

(7) Deduction--The amount subtracted from a state em-
ployee's salary or wages to make a contribution to a local campaign 
manager or a statewide federation or fund that has been assigned a 
payee identification number by the comptroller. 

(8) Designated representative--A state employee volunteer 
or other individual named by a local campaign manager or a statewide 
federation or fund as its representative. 

(9) Direct services--Has the meaning assigned by Govern-
ment Code, §659.131. 

(10) Eligible charitable organization--A charitable organi-
zation that is determined to be eligible to participate in the state em-
ployee charitable campaign as provided by this section and Govern-
ment Code, §659.146. 

(11) Eligible local charitable organization--A local chari-
table organization that has been approved for local participation in the 
state employee charitable campaign. 

(12) Employer--A state agency that employs at least one 
state employee. 

(13) Federated community campaign organization--Has 
the meaning assigned by Government Code, §659.131. 

(14) Federation or fund--Has the meaning assigned by 
Government Code, §659.131. 

(15) Generic campaign materials--Campaign materials that 
have not been modified to reflect a particular local campaign area's 
participants or a local employee committee. 

(16) Health and human services--Has the meaning as-
signed by Government Code, §659.131. 

(17) Holiday--A state or national holiday as specified by 
Government Code, §662.003. The term does not include a state or na-
tional holiday if the General Appropriations Act prohibits state agen-
cies from observing the holiday. 

(18) Include--A term of enlargement and not of limitation 
or exclusive enumeration. The use of the term does not create a pre-
sumption that components not expressed are excluded. 

(19) Indirect services--Has the meaning assigned by Gov-
ernment Code, §659.131. 

(20) Institution of higher education--Has the meaning as-
signed by Education Code, §61.003. The term does not include a public 
junior college that has decided not to participate in the state employee 
charitable contribution program in accordance with subsection (x) of 
this section. 
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(21) Local campaign area--Has the meaning assigned by 
Government Code, §659.131. 

(22) Local campaign manager--Any local campaign man-
ager or managers appointed by the state policy committee under Gov-
ernment Code, §659.140(e)(1)(C). [A federated community campaign 
organization or a charitable organization that is selected by a local em-
ployee committee as provided by this section and Government Code, 
§659.144.] 

(23) Local campaign materials--Campaign materials that 
have been modified to reflect a particular local campaign area's par-
ticipants and the local employee committee for the area if the state pol-
icy committee has approved the modifications, and additional materials 
that the state policy committee has approved because they are based on 
and consistent with the campaign materials approved by the commit-
tee. 

(24) Local charitable organization--Has the meaning 
assigned by Government Code, §659.131. 

(25) Local employee committee--Any local employee 
committee or committees appointed by the state policy committee un-
der Government Code, §659.140(e)(1)(B). [Has the meaning assigned 
by Government Code, §659.131.] 

(26) May not--A prohibition. The term does not mean 
"might not" or its equivalents. 

(27) Payee identification number--The 14-digit number 
that the comptroller assigns to each direct recipient of a payment made 
by the comptroller for the State of Texas. 

(28) Public junior college--Has the meaning assigned by 
Education Code, §61.003. The term includes a community college. 

(29) Salary or wages--Base salary or wages, longevity pay, 
or hazardous duty pay. 

(30) State advisory committee--Has the meaning assigned 
by Government Code, §659.131. 

(31) State agency--Has the meaning assigned by Govern-
ment Code, §659.131. 

(32) State campaign manager--A federated community 
campaign organization or a charitable organization that is selected by 
the state policy committee as provided by this section to coordinate 
state employee charitable campaign operations with any local cam-
paign managers appointed by the state policy committee. 

(33) State employee--An employee of a state agency. The 
term does not include an employee of a public junior college that is not 
participating in the state employee charitable contribution program in 
accordance with subsection (x) of this section. 

(34) State employee charitable campaign--Has the mean-
ing assigned by Government Code, §659.131. 

(35) State employee charitable contribution program--The 
charitable deduction program authorized by Government Code, Chap-
ter 659, Subchapter D (exclusive of the deductions authorized by Gov-
ernment Code, §659.1311(b) - (c)). 

(36) State policy committee--Has the meaning assigned by 
Government Code, §659.131. 

(37) Statewide federation or fund--A federation or fund 
that has been approved for statewide participation in the state em-
ployee charitable campaign. 

(38) Uniform statewide payroll/personnel system--A sys-
tem in which uniform statewide payroll procedures are followed. 

(39) Workday--A calendar day other than Saturday, Sun-
day, or a holiday. 

(b) Deductions. 

(1) Authorization of deductions. 

(A) A state employee who is not employed by an insti-
tution of higher education may authorize not more than three monthly 
deductions from the employee's salary or wages. 

(B) A state employee who is employed by an institu-
tion of higher education may authorize not more than three monthly 
deductions from the employee's salary or wages, if the institution has 
not specified a higher maximum number of deductions that its employ-
ees may authorize, If the institution has specified a higher maximum 
number, then the employee may authorize not more than that number. 

(C) A state employee may authorize only one deduction 
to any particular statewide federation or fund or local campaign man-
ager. 

(D) A state employee may authorize a deduction only if 
the employee: 

(i) properly completes an authorization form or an 
electronic deduction authorization entered through the online giving 
tool website or application; and 

(ii) submits the form to a designated representative 
of the statewide federation or fund or the local campaign manager to 
which the deduction will be paid or completes an electronic deduction 
authorization through the online giving tool website or application. 

(E) Except as provided in this subparagraph, a state em-
ployee may authorize a deduction only during a state employee chari-
table campaign. 

(i) State law says that a state agency, other than an 
institution of higher education, is not required to permit its state em-
ployees to authorize a deduction until the first full payroll period after 
the agency is converted to the uniform statewide payroll/personnel sys-
tem. A state agency covered by that law shall permit its state employees 
to authorize deductions so that they are effective not later than the first 
full payroll period after conversion of the agency. Those authorizations 
may be made even if a state employee charitable campaign is not oc-
curring when the authorizations are made. 

(ii) A state employee who begins employment with 
the state may authorize a deduction if the employee's employer receives 
the employee's properly completed authorization form or electronic de-
duction authorization not later than the 30th day after the employee's 
first day of employment with the agency. A new state employee may 
authorize a deduction even if a state employee charitable campaign is 
not occurring when the employment begins or the form or access to the 
electronic online giving tool website or application is provided. This 
clause does not apply to a state employee who transfers from one state 
agency to a second state agency. 

(F) Neither the comptroller nor a state agency is liable 
or responsible for any damages or other consequences resulting from a 
state employee authorizing an incorrect amount of a deduction. 

(2) Minimum amount of deductions. If a state employee 
authorizes a deduction, the minimum amount of the deduction is two 
dollars per month. This minimum applies to each deduction authorized 
by the employee. For example, if the employee authorizes two deduc-
tions, then the amount of each of those deductions must be at least two 
dollars per month. 

(3) Changes in the amount of deductions. 
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(A) At any time during a campaign year, a state em-
ployee may authorize a change in the amount to be deducted from the 
employee's salary or wages during that year. 

(B) A state employee may authorize a change only by 
submitting a written authorization or electronic deduction authorization 
change to the employee's employer. The authorization may be a prop-
erly completed authorization form, electronic deduction authorization 
entered through the online giving tool website or application, or an-
other type of written communication that complies with subparagraph 
(C) of this paragraph. 

(C) To be valid, a written communication, other than 
an authorization form or electronic deduction authorization, that a state 
employee submits for the purpose of authorizing a change must specify 
or contain: 

(i) the employee's name and appropriate identifying 
information [social security number]; 

(ii) the name of the employee's employer; 

(iii) the six-digit code number of the charity for 
which the change is being authorized or, if the number is unknown, 
the charity's name; 

(iv) the new amount to be deducted; 

(v) the effective date of the change; and 

(vi) the employee's original signature. 

(D) A state employee may not change the statewide fed-
eration or fund or the local campaign manager that receives deducted 
amounts if the change would be provided outside the time a state em-
ployee charitable campaign is being conducted. 

(E) A state employee may not change the eligible char-
itable organizations designated to receive deducted amounts paid to a 
statewide federation or fund if the change would be provided outside 
the time a state employee charitable campaign is being conducted. 

(F) A state employee may not change the eligible local 
charitable organizations designated to receive deducted amounts paid 
to a local campaign manager if the change would be provided outside 
the time a state employee charitable campaign is being conducted. 

(4) Sufficiency of salary or wages to support a deduction. 

(A) A state employee is solely responsible for ensuring 
that the employee's salary or wages are sufficient to support a deduc-
tion. 

(B) If a state employee's salary or wages are sufficient 
to support only part of a deduction, then no part of the deduction may 
be made. 

(C) If a state employee has multiple deductions and the 
employee's salary or wages are insufficient to support all the deduc-
tions, then none of the deductions may be made. 

(D) The amount that may not be deducted from a state 
employee's salary or wages because they are insufficient to support the 
deduction may not be made up by deducting the amount from subse-
quent payments of salary or wages. 

(5) Timing of deductions. 

(A) Except as provided in subparagraph (B) of this 
paragraph, a deduction may be made only from the salary or wages 
that are paid on the first workday of a month. 

(B) If a state employee is not entitled to receive a pay-
ment of salary or wages on the first workday of a month, then the em-

ployee's employer may designate the payment of salary or wages dur-
ing the month from which a deduction will be made. A deduction may 
be made only once each month. 

(6) Cancellation of deductions. 

(A) A state employee may cancel a deduction at any 
time by submitting a written cancellation notice to the employee's em-
ployer or by canceling an electronic deduction authorization through 
the online giving tool website or application. The notice may be a 
properly completed authorization form, [or] another type of written 
communication, or an entry into the online giving tool website or appli-
cation cancelling the deduction authorization. The authorization form 
or written communication shall comply [ that complies] with subpara-
graph (B) of this paragraph. 

(B) To be valid, a written communication, other than an 
authorization form or electronic deduction authorization, that a state 
employee submits for the purpose of canceling a deduction must spec-
ify or contain: 

(i) the employee's name and appropriate identifying 
information [social security number]; 

(ii) the name of the employee's employer; 

(iii) the six-digit code number of the charity for 
which the cancellation is being made or, if the number is unknown, 
the charity's name; 

(iv) the amount of the deduction to be canceled; 

(v) the effective date of the cancellation; and 

(vi) the employee's original signature. 

(7) Interagency transfers of state employees. 

(A) A deduction that started while a state employee was 
employed by a state agency may resume after the employee transfers 
to a second state agency only if: 

(i) the employee requests a copy of the employee's 
authorization form from the first state agency and submits the copy to 
the second state agency or alternatively requests a copy of the report 
from the online giving tool website or application or other documenta-
tion acceptable to the second state agency; 

(ii) the employee properly completes and submits an 
additional authorization form to the second state agency or completes 
an electronic deduction authorization, if the agency requires submis-
sion of the form or completion of the electronic deduction authoriza-
tion; and 

(iii) the second state agency receives the copy of the 
employee's authorization form or electronic deduction authorization 
and the additional authorization form or electronic deduction autho-
rization, if required, not later than the 30th day after the employee's 
first day of employment by the second state agency. 

(B) A deduction that may resume under subparagraph 
(A) of this paragraph shall become effective at the second state agency 
not later than with the salary and wages paid on the first workday of 
the second month following the later of: 

(i) the month in which the agency receives the copy 
of the authorization form or electronic deduction authorization to which 
subparagraph (A)(i) of this paragraph refers; or 

(ii) the month in which the agency receives the ad-
ditional authorization form or electronic deduction authorization, if the 
agency requires submission of the form or completion of the electronic 
deduction authorization. 
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(C) This subparagraph applies only if a state agency re-
quires an additional authorization form or electronic deduction autho-
rization to be submitted under subparagraph (A)(ii) of this paragraph. 
The statewide federation or fund or the local campaign manager named 
on the form or electronic deduction authorization must be the same as 
that named on the original authorization form or electronic deduction 
authorization. The additional authorization form or electronic deduc-
tion authorization may not make any changes other than those that a 
state employee who has not changed employers may make after a state 
employee charitable campaign has ended. 

(c) Designation of charitable organizations to receive de-
ducted amounts. 

(1) Receiving deducted amounts through local campaign 
managers. 

(A) This subparagraph applies to a state employee only 
if not employed by an institution of higher education. A state em-
ployee's authorization of a deduction to a local campaign manager may 
designate not more than nine eligible local charitable organizations to 
receive the deducted amounts through the manager. 

(B) This subparagraph applies to a state employee only 
if employed by an institution of higher education. A state employee's 
authorization of a deduction to a local campaign manager may des-
ignate one or more eligible local charitable organizations to receive 
the employee's deducted amounts through the manager. The employee 
may designate not more than nine organizations if the employing insti-
tution of higher education has not specified a higher maximum num-
ber of designations that its employees may make. If the institution has 
specified a higher maximum number, then the employee may designate 
not more than that number. 

(C) If a state employee's authorization of a deduction to 
a local campaign manager designates only one eligible local charita-
ble organization, then the organization's designated initial distribution 
amount with respect to the employee is equal to the employee's entire 
deduction to the local campaign manager. 

(D) If a state employee's authorization of a deduction 
to a local campaign manager designates more than one eligible local 
charitable organization, then the designation is valid only if it specifies 
the designated initial distribution amount for each organization. 

(E) If an eligible local charitable organization that 
a state employee designates under subparagraph (A) or (B) of this 
paragraph is a federation or fund, then the federation or fund shall 
distribute the deducted amounts it receives to its affiliated eligible 
charitable organizations according to its policy. 

(F) This subparagraph applies if a state employee's au-
thorization of a deduction to a local campaign manager does not contain 
a valid designation. The undesignated initial distribution amounts with 
respect to the employee for eligible local charitable organizations and 
statewide federations or funds shall be determined according to this 
subparagraph. 

(i) Only an eligible local charitable organization that 
has been approved to participate in the local campaign area may have an 
undesignated initial distribution amount. Only a statewide federation 
or fund to which state employees in the local campaign area have autho-
rized deductions may have an undesignated initial distribution amount. 

(ii) The undesignated initial distribution amount for 
an eligible local charitable organization is equal to the distribution per-
centage for the organization multiplied by the amount of the employee's 
deduction authorization to the local campaign manager. The distribu-
tion percentage is equal to the organization's total designated initial dis-

tribution amount as determined or specified under subparagraphs (C) 
and (D) of this paragraph for all state employees in the local campaign 
area divided by the sum of: 

(I) the total designated initial distribution 
amount for all eligible local charitable organizations in the local 
campaign area as determined or specified under subparagraphs (C) 
and (D) of this paragraph; and 

(II) the total amount of deductions authorized to 
statewide federations or funds by state employees in the local campaign 
area. 

(iii) The undesignated initial distribution amount for 
a statewide federation or fund is equal to the distribution percentage for 
the federation or fund multiplied by the amount of the employee's de-
duction authorization to the local campaign manager. The distribution 
percentage is equal to the total amount of deductions authorized to the 
federation or fund by state employees in the local campaign area di-
vided by the sum of: 

(I) the total designated initial distribution 
amount for all eligible local charitable organizations in the local 
campaign area as determined or specified under subparagraphs (C) 
and (D) of this paragraph; and 

(II) the total amount of deductions authorized to 
statewide federations or funds by state employees in the local campaign 
area. 

(G) The following example illustrates the calculation of 
undesignated initial distribution amounts according to subparagraph 
(F) of this paragraph. 

(i) The following assumptions apply in this exam-
ple. 

(I) State employees in the Austin local cam-
paign area have authorized $15,000 in deductions to the Austin local 
campaign manager. Of that amount, state employees have designated 
$10,000 for distribution to the following eligible local charitable 
organizations. Organization 1 has been designated to receive $5,000. 
Organization 2 has been designated to receive $3,000. And Organiza-
tion 3 has been designated to receive $2,000. 

(II) Of the $15,000 in authorized deductions to 
the Austin local campaign manager, $5,000 is undesignated. 

(III) State employees in the Austin local cam-
paign area have authorized total deductions of $10,000 to the following 
statewide federations or funds. Organizations 4 and 5 have each been 
authorized to receive $5,000. 

(ii) The calculation of undesignated initial distribu-
tion amounts in this subparagraph relates only to the $5,000 in undes-
ignated deductions to the Austin local campaign manager. This is be-
cause an eligible local charitable organization or a statewide federation 
or fund has an undesignated initial distribution amount only with re-
spect to undesignated deductions. 

(iii) The first step is to determine the designated ini-
tial distribution amount for each eligible local charitable organization 
listed in clause (i)(I) of this subparagraph. That amount for each or-
ganization is the total amount of deductions that state employees have 
designated to the organization. Therefore, the designated initial distri-
bution amount for Organization 1 is $5,000, Organization 2 is $3,000, 
and Organization 3 is $2,000. 

(iv) The second step is to determine the distribution 
percentage for each eligible local charitable organization listed in 
clause (i)(I) of this subparagraph. The distribution percentage must be 
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determined according to subparagraph (F)(ii) of this paragraph. The 
distribution percentage for each organization is as follows: 

(I) Organization 1--25%; 

(II) Organization 2--15%; 

(III) Organization 3--10%. 

(v) The third step is to determine the distribution 
percentage for each statewide federation or fund listed in clause (i)(III) 
of this subparagraph. The distribution percentage must be determined 
according to subparagraph (F)(iii) of this paragraph. The distribution 
percentage for each federation or fund is as follows: 

(I) Organization 4--25%; 

(II) Organization 5--25%. 

(vi) The fourth step is to determine the undesignated 
initial distribution amount for each eligible local charitable organiza-
tion listed in clause (i)(I) of this subparagraph. The amount must be de-
termined by multiplying the organization's distribution percentage by 
the amount of undesignated deductions to the Austin local campaign 
manager. The amount for each organization is as follows: 

(I) Organization 1--$1,250; 

(II) Organization 2--$750; 

(III) Organization 3--$500. 

(vii) The fifth and final step is to determine the un-
designated initial distribution amount for each statewide federation or 
fund listed in clause (i)(III) of this subparagraph. The amount must 
be determined by multiplying the federation or fund's distribution per-
centage by the amount of undesignated deductions to the Austin local 
campaign manager. The amount for each organization is as follows: 

(I) Organization 4--$1,250; 

(II) Organization 5--$1,250. 

(H) Notwithstanding anything in this paragraph, a local 
campaign manager shall distribute deducted amounts to an eligible lo-
cal charitable organization or a statewide federation or fund according 
to the percentage method required by subsection (j) of this section. A 
designated or undesignated initial distribution amount specified or de-
termined under this paragraph is only the starting point for calculating 
the amount to be distributed. 

(2) Receiving deducted amounts through statewide federa-
tions or funds. 

(A) This subparagraph applies to a state employee only 
if not employed by an institution of higher education. A state em-
ployee's authorization of a deduction to a statewide federation or fund 
may designate not more than nine eligible charitable organizations to 
receive the deducted amounts through the federation or fund. 

(B) This subparagraph applies to a state employee only 
if employed by an institution of higher education. A state employee's 
authorization of a deduction to a statewide federation or fund may des-
ignate one or more eligible charitable organizations to receive the em-
ployee's deducted amounts through the federation or fund. The em-
ployee may designate not more than nine organizations if the employ-
ing institution of higher education has not specified a higher maximum 
number of designations that its employees may make. If the institution 
has specified a higher maximum number, then the employee may des-
ignate not more than that number. 

(C) If a state employee's authorization of a deduction 
to a statewide federation or fund designates only one eligible charita-

ble organization, then the organization's designated initial distribution 
amount with respect to the employee is equal to the employee's entire 
deduction to the statewide federation or fund. 

(D) If a state employee's authorization of a deduction to 
a statewide federation or fund designates more than one eligible char-
itable organization, then the designation is valid only if it specifies the 
designated initial distribution amount for each organization. 

(E) This subparagraph applies if a state employee's au-
thorization of a deduction to a statewide federation or fund does not 
contain a valid designation. The statewide federation or fund shall de-
termine the undesignated initial distribution amount with respect to the 
employee for each eligible charitable organization affiliated with the 
federation or fund. The determination must be accomplished accord-
ing to the federation or fund's policy. 

(F) Notwithstanding anything in this paragraph, a 
statewide federation or fund shall distribute deducted amounts to an 
eligible charitable organization according to the percentage method 
required by subsection (k) of this section. A designated or undesig-
nated initial distribution amount specified or determined under this 
paragraph is only the starting point for calculating the amount to be 
distributed. 

(d) State employee charitable campaign. 

(1) Time of the state employee charitable campaign. The 
state employee charitable campaign shall be conducted annually during 
the period after August 31st and before November 1st. 

(2) Reimbursement of expenses incurred by state employ-
ees while representing charitable organizations. A state agency may 
not reimburse a state employee for expenses incurred while acting as a 
representative of a charitable organization. 

(3) Participation by state employees. Participation by a 
state employee in the state employee charitable campaign is voluntary. 

(e) Effective dates of authorization forms and electronic de-
duction authorizations. 

(1) Effective date of authorization forms and electronic 
deduction authorizations provided during a state employee charitable 
campaign. A state employee's authorization form or electronic deduc-
tion authorization that is provided during a state employee charitable 
campaign is effective for the following campaign year if the form or 
electronic deduction authorization is completed properly, the form or 
electronic deduction authorization is signed by the employee, and the 
employee's employer receives the properly completed and signed form 
or electronic deduction authorization not later than November 15th 
before the start of that year. The deductions may not start before the 
beginning of that year. 

(2) Effective date of authorization forms and electronic de-
duction authorizations provided immediately after a state agency is 
converted to the uniform statewide payroll/personnel system. State law 
says that a state agency, other than an institution of higher education, is 
not required to permit its state employees to authorize a deduction until 
the first full payroll period after the agency is converted to the uniform 
statewide payroll/personnel system. A state agency covered by that 
law shall permit its employees to authorize deductions so that they are 
effective not later than the first full payroll period after conversion of 
the agency. To be effective by that date, a properly completed autho-
rization form or electronic deduction authorization must be received by 
the agency not later than the tenth workday before the first day of the 
agency's first full monthly payroll period after conversion. 

(3) Effective date of authorization forms and electronic de-
duction authorizations provided by new state employees. 
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(A) Paragraph (1) of this subsection applies to a new 
state employee's authorization form or electronic deduction authoriza-
tion if it: 

(i) is received by the employee's employer during a 
state employee charitable campaign; and 

(ii) authorizes a deduction to begin during the cam-
paign year following the campaign year in which the form or electronic 
deduction authorization is received. 

(B) This subparagraph applies to a new state employee's 
authorization form or electronic deduction authorization only if the 
form or electronic deduction authorization authorizes a deduction to 
begin during the same campaign year as the campaign year in which 
the employee's employer receives the form or electronic deduction au-
thorization. The employer may decide when the deduction will take 
effect, subject to the following limitations. 

(i) Except as provided in clause (ii) of this subpara-
graph, the deduction must begin not later than with the employee's 
salary or wages that are paid on the first workday of the second month 
following the month in which the employer receives the form or elec-
tronic deduction authorization. 

(ii) If the employer receives the form or electronic 
deduction authorization during October or November, then the em-
ployer may decide whether and when to give effect to the form or elec-
tronic deduction authorization. 

(4) Effective date of authorization forms and electronic de-
duction authorizations that request changes in deductions. 

(A) This paragraph applies only to a state employee's 
authorization form or electronic deduction authorization that requests 
a change to a deduction. 

(B) The employer of the employee may decide when the 
change will take effect, subject to the following limitations. 

(i) Except as provided in clause (ii) of this subpara-
graph, the change must take effect not later than with the employee's 
salary or wages that are paid on the first workday of the second month 
following the month in which the employer receives the form or elec-
tronic deduction authorization. 

(ii) If the employer receives the form or electronic 
deduction authorization during October or November of a campaign 
year and the form or electronic deduction authorization requests a 
change in a deduction for the year, then the employer may decide 
whether and when to give effect to the form or electronic deduction 
authorization. 

(C) The following example illustrates the requirements 
of this paragraph. Assume that a state agency receives an authorization 
form or electronic deduction authorization on July 2, 2016 [1994], and 
that the form or electronic deduction authorization requests a decrease 
in the amount of a deduction. The agency may make the decrease ef-
fective with the deduction that occurs on the August 1, 2016 [1994], 
salary payment. If the agency does not, then the agency must make the 
decrease effective with the deduction that occurs on the September 1, 
2016 [1994], salary payment. 

(5) Effective date of authorization forms and electronic de-
duction authorizations that request cancellations of deductions. 

(A) This paragraph applies only to a state employee's 
authorization form or electronic deduction authorization that requests 
the cancellation of a deduction. 

(B) The employer of the employee may decide when the 
cancellation will take effect. The cancellation must take effect, how-
ever, not later than with the employee's salary or wages that are paid 
on the first workday of the second month following the month in which 
the employer receives the form or electronic deduction authorization. 

(C) The following example illustrates the requirements 
of this paragraph. Assume that a state agency receives an authorization 
form or electronic deduction authorization on July 2, 2016 [1994], and 
that the form or electronic deduction authorization requests the cancel-
lation of a deduction. The agency may make the cancellation effective 
with the August 1, 2016 [1994], salary payment. If the agency does not, 
then the agency must make the cancellation effective with the Septem-
ber 1, 2016 [1994], salary payment. 

(f) Requirements for the content and format of authorization 
forms. 

(1) Prohibition against distributing or providing authoriza-
tion forms. A local campaign manager or a statewide federation or fund 
may distribute or provide an authorization form to a state employee 
only if both the comptroller and the state policy committee have ap-
proved the form. 

(2) Requirement to produce authorization forms. A local 
campaign manager or a statewide federation or fund must produce an 
authorization form that complies with the comptroller's requirements 
and this section. 

(3) Restrictions on approval of authorization forms. Nei-
ther the comptroller nor the state policy committee may approve the 
authorization form of a local campaign manager or a statewide federa-
tion or fund unless the form: 

(A) is at least 8 1/2 inches wide and 11 inches long; 

(B) states that statewide federations or funds and local 
campaign managers are required to use the percentage method to dis-
tribute a state employee's deducted amounts to eligible charitable or-
ganizations designated by the employee instead of matching deducted 
amounts received to actual designations; 

(C) accurately describes the percentage method; and 

(D) complies with the comptroller's requirements for 
format and substance. 

(g) Procedure for federations or funds to apply for statewide 
participation. 

(1) Request for statewide participation. A federation or 
fund may not be a statewide federation or fund unless the federation or 
fund applies to the state policy committee for that status in accordance 
with this section, Government Code, §659.146, and the committee's 
procedures. 

(2) Requirements for the application. The application of a 
federation or fund to be a statewide federation or fund must include: 

(A) a letter from the presiding officer of the federation 
or fund's board of directors certifying compliance by the federation 
or fund and its affiliated agencies with the eligibility requirements of 
Government Code, §659.146; 

(B) a copy of a letter from each affiliate of the federation 
or fund certifying that the federation or fund serves as the affiliate's rep-
resentative and fiscal agent in the state employee charitable campaign; 

(C) a copy of the conflict of interest policy approved 
by the federation or fund's board of directors, which prohibits its board 
members, executive director, and staff from engaging in business trans-
actions in which they have material conflicting interests; 
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(D) if the executive director of the federation or fund 
receives material compensation for services rendered to any organiza-
tion other than the federation or fund, a full disclosure of: 

(i) the name of the organization; 

(ii) the nature and amount of the compensation; and 

(iii) the relationship of the organization to the feder-
ation or fund; 

(E) a copy of the federation or fund's current operating 
budget, signed by the presiding officer of the federation or fund's board 
of directors; and 

(F) an acknowledgment that the federation or fund is 
responsible for filing any appeals from its affiliated agencies that have 
not secured approval for statewide or local participation in the state 
employee charitable campaign. 

(3) Notification of the comptroller. Upon approval of a fed-
eration or fund for statewide participation in the state employee char-
itable campaign, the state policy committee shall submit to the comp-
troller: 

(A) the complete name of the federation or fund; 

(B) the mailing address of the federation or fund; 

(C) the full name, title, telephone number, and mailing 
address of the federation or fund's primary contact; 

(D) the payee identification number of the federation or 
fund, when available; and 

(E) the other information deemed necessary by the 
comptroller. 

(4) Payee identification numbers. A federation or fund that 
has been approved for statewide participation and that does not have a 
payee identification number shall submit a request for one to the comp-
troller. 

(5) Electronic funds transfers. 

(A) A federation or fund that has been approved for 
statewide participation in the state employee charitable campaign shall 
submit a request to be paid by the comptroller through electronic funds 
transfers under rules adopted by the comptroller. This subparagraph 
applies only to the extent that the comptroller's electronic funds trans-
fer system is used. 

(B) A federation or fund that has been approved for 
statewide participation in the state employee charitable campaign shall 
submit a request to be paid by an institution of higher education through 
electronic funds transfers under rules or procedures adopted by the in-
stitution. This subparagraph applies only to the extent that the comp-
troller's electronic funds transfer system is not used. 

(6) Beginning of deductions. The first payment of de-
ducted amounts to a statewide federation or fund shall occur the first 
month of the first campaign year that begins after the federation or 
fund is approved for statewide participation in the state employee 
charitable campaign. 

(h) Procedure for charitable organizations to apply for local 
participation. 

(1) Request for local participation. 

(A) A charitable organization may not be an eligible 
local charitable organization unless it applies to the state policy 
committee and any applicable [appropriate] local employee committee 
appointed by the state policy committee [for that status] in accordance 

with this section, Government Code, §659.147, and the committee's 
procedures. 

(B) A federation or fund that wants to be an eligible lo-
cal charitable organization may apply on behalf of its affiliated agen-
cies. 

(2) Requirements for applications from federations or 
funds. If a charitable organization applying to be an eligible local char-
itable organization is a federation or fund, then the organization must 
provide to the state policy committee and any applicable [appropriate] 
local employee committee appointed by the state policy committee: 

(A) a letter from the presiding officer of the federation 
or fund's board of directors certifying compliance by the federation 
or fund and its affiliated agencies with the eligibility requirements of 
Government Code, §659.147; 

(B) a copy of a letter from each affiliate of the federation 
or fund certifying that the federation or fund serves as the affiliate's rep-
resentative and fiscal agent in the state employee charitable campaign; 

(C) a copy of the conflict of interest policy approved 
by the federation or fund's board of directors, which prohibits its board 
members, executive director, and staff from engaging in business trans-
actions in which they have material conflicting interests; 

(D) if the executive director of the federation or fund 
receives material compensation for services rendered to any organiza-
tion other than the federation or fund, a full disclosure of: 

(i) the name of the organization; 

(ii) the nature and amount of the compensation; and 

(iii) the relationship of the organization to the feder-
ation or fund; 

(E) a copy of the federation or fund's current operating 
budget, signed by the presiding officer of the federation or fund's board 
of directors; and 

(F) an acknowledgment that the federation or fund is 
responsible for filing any appeals from its affiliated agencies that have 
not secured approval for statewide or local participation in the state 
employee charitable campaign. 

(3) Beginning of deductions. The first deduction to pay 
an eligible local charitable organization shall occur the first month of 
the first campaign year that begins after the charitable organization is 
approved for local participation in the state employee charitable cam-
paign. 

(i) Payments of deductions. 

(1) Prohibited payments to eligible local charitable organi-
zations. 

(A) Neither the comptroller nor an institution of higher 
education may pay deducted amounts directly to an eligible local char-
itable organization. 

(B) Except as otherwise provided in this subparagraph, 
deducted amounts shall be paid directly to the appropriate local cam-
paign manager if one has been appointed by the state policy committee. 
If the eligible local charitable organization involved is an affiliate of a 
statewide federation or fund, then the deducted amounts shall be paid 
directly to the federation or fund. 

(2) Payments by the comptroller through electronic funds 
transfers. If feasible, the comptroller shall pay deducted amounts to a 
local campaign manager or a statewide federation or fund by electronic 
funds transfer. 
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(3) Payments through warrants issued by the comptroller. 

(A) This paragraph applies only if it is infeasible for the 
comptroller to pay deducted amounts by electronic funds transfer. 

(B) The comptroller shall pay deducted amounts by 
warrant and make the warrant available for pick up by the state agency 
whose employees' deductions are being paid by the warrant. 

(C) A state agency shall mail or hand deliver a warrant 
picked up under subparagraph (B) of this paragraph to the payee of the 
warrant. 

(D) Except as provided in subparagraph (E) of this para-
graph, the deadline for mailing or hand delivering a warrant is the tenth 
workday of the month following the month when the salary or wages 
from which the deductions are made were earned. 

(E) This subparagraph applies only to a deduction that 
occurs after the tenth workday of the month following the month when 
the salary or wages from which the deduction is made were earned. The 
deadline for a state agency to mail or hand deliver a warrant to pay the 
deduction is the second workday after the agency receives the warrant. 

(4) Payments by institutions of higher education. 

(A) This paragraph applies to deducted amounts from 
the salary or wages of a state employee of an institution of higher edu-
cation only if the comptroller does not pay those amounts directly to a 
local campaign manager or a statewide federation or fund. 

(B) If feasible, an institution of higher education shall 
pay deducted amounts to a local campaign manager or a statewide fed-
eration or fund by electronic funds transfer. 

(C) If it is infeasible for an institution of higher edu-
cation to pay deducted amounts by electronic funds transfer, then the 
institution shall make the payment by check. 

(D) This subparagraph applies only if an institution of 
higher education pays deducted amounts by check. 

(i) This clause applies only to deductions from 
salary or wages that are paid on the first workday of a month. An 
institution of higher education shall mail or hand deliver its check to 
the payee of the check not later than the 10th workday of the month. 

(ii) This clause applies only to deductions from 
salary or wages that are paid on a day other than the first workday of a 
month. An institution of higher education shall mail or hand deliver its 
check to the payee of the check not later than the 10th workday of the 
month following the month in which the salary or wages were earned. 

(j) Distributions of deductions by any local campaign man-
agers appointed by the state policy committee. 

(1) Requirement to use the percentage method. A local 
campaign manager shall use the percentage method to distribute de-
ducted amounts to eligible local charitable organizations and statewide 
federations or funds. 

(2) Description of the percentage method. 

(A) Immediately after the end of a state employee char-
itable campaign, a local campaign manager shall calculate the contri-
bution percentage for: 

(i) each eligible local charitable organization that 
has been approved to participate in the local campaign area under the 
manager's responsibility; and 

(ii) each statewide federation or fund to which state 
employees in the local campaign area have authorized deductions. 

(B) The contribution percentage for an eligible local 
charitable organization is the ratio of: 

(i) the sum of: 

(I) the organization's designated initial distribu-
tion amount with respect to all state employees in the local campaign 
area as determined under subsection (c)(1)(C) - (D) of this section; and 

(II) the organization's undesignated initial distri-
bution amount with respect to all state employees in the local campaign 
area as determined under subsection (c)(1)(F)(ii) of this section; to 

(ii) the total amount of deductions authorized to the 
local campaign manager on authorization forms and electronic deduc-
tion authorizations completed during the campaign. 

(C) The contribution percentage for a statewide federa-
tion or fund is the ratio of: 

(i) the federation or fund's undesignated initial dis-
tribution amount with respect to all state employees in the local cam-
paign area as determined under subsection (c)(1)(F)(iii) of this section; 
to 

(ii) the total amount of deductions authorized to the 
local campaign manager on authorization forms and electronic deduc-
tion authorizations completed during the campaign. 

(D) The contribution percentage for an eligible local 
charitable organization or a statewide federation or fund may not be 
recalculated before the conclusion of the next state employee charita-
ble campaign. 

(E) The amount of deductions that a local campaign 
manager distributes to an eligible local charitable organization or a 
statewide federation or fund is equal to the product of: 

(i) the contribution percentage of the organization or 
federation or fund; and 

(ii) the total amount of deductions the manager is 
distributing. 

(3) Example of the percentage method. This paragraph il-
lustrates the percentage method described in paragraph (2) of this sub-
section. 

(A) The following assumptions apply in this example. 

(i) Organization 1, an eligible local charitable organ-
ization, has a designated initial distribution amount of $5,000 and an 
undesignated initial distribution amount of $1,250. 

(ii) Organization 2, an eligible local charitable or-
ganization, has a designated initial distribution amount of $3,000 and 
an undesignated initial distribution amount of $750. 

(iii) Organization 3, an eligible local charitable or-
ganization, has a designated initial distribution amount of $2,000 and 
an undesignated initial distribution amount of $500. 

(iv) Organization 4, a statewide federation or fund, 
has an undesignated initial distribution amount of $1,250. 

(v) Organization 5, a statewide federation or fund, 
has an undesignated initial distribution amount of $1,250. 

(vi) The total amount of deductions authorized to the 
local campaign manager is $15,000. 

(vii) The local campaign manager has actually re-
ceived $10,000 in deducted amounts. 

41 TexReg 2682 April 15, 2016 Texas Register 



(B) The first step is to calculate the contribution per-
centage for each organization according to paragraph (2)(B) - (C) of 
this subsection. The contribution percentage for each organization is 
as follows: 

(i) Organization 1--41.67%; 

(ii) Organization 2--25%; 

(iii) Organization 3--16.67%; 

(iv) Organization 4--8.33%; 

(v) Organization 5--8.33%. 

(C) The second and final step is to calculate the amount 
that the local campaign manager distributes to each organization ac-
cording to paragraph (2)(E) of this subsection. The amount for each 
organization is as follows: 

(i) Organization 1--$4,167; 

(ii) Organization 2--$2,500; 

(iii) Organization 3--$1,667; 

(iv) Organization 4--$833; 

(v) Organization 5--$833. 

(4) Prohibition of distributions until payment reports rec-
onciled. A local campaign manager may not make a distribution before 
the manager reconciles the payment reports received from the comp-
troller or an institution of higher education with the payments received 
by electronic funds transfer or by warrant or check. 

(5) Frequency of distributions. A local campaign manager 
shall make distributions quarterly or more frequently than quarterly. 

(k) Distributions of deductions by statewide federations or 
funds. 

(1) Requirement to use the percentage method. A 
statewide federation or fund shall use the percentage method to 
distribute deducted amounts to eligible charitable organizations. 

(2) Description of the percentage method. 

(A) Immediately after the end of a state employee char-
itable campaign, a statewide federation or fund shall calculate the con-
tribution percentage for each eligible charitable organization that is an 
affiliate of the federation or fund. 

(B) The contribution percentage for an eligible charita-
ble organization is the ratio of: 

(i) the sum of: 

(I) the organization's designated initial distribu-
tion amount with respect to all state employees who have authorized 
deductions to the statewide federation or fund as determined under sub-
section (c)(2)(C) - (D) of this section; and 

(II) the organization's undesignated initial distri-
bution amount with respect to all state employees who have authorized 
deductions to the statewide federation or fund as determined under sub-
section (c)(2)(E) of this section; to 

(ii) the total amount of deductions authorized to the 
statewide federation or fund on authorization forms and electronic de-
duction authorizations completed during the campaign. 

(C) The contribution percentage for an eligible charita-
ble organization may not be recalculated before the conclusion of the 
next state employee charitable campaign. 

(D) The amount of deductions that a statewide federa-
tion or fund distributes to an eligible charitable organization is equal to 
the product of: 

(i) the contribution percentage of the organization; 
and 

(ii) the total amount of deductions the federation or 
fund is distributing. 

(3) Example of the percentage method. This paragraph il-
lustrates the percentage method described in paragraph (2) of this sub-
section. 

(A) The following assumptions apply in this example. 

(i) Eligible charitable organization 1 has a desig-
nated initial distribution amount of $5,000 and an undesignated initial 
distribution amount of $1,250. 

(ii) Eligible charitable organization 2 has a desig-
nated initial distribution amount of $3,000 and an undesignated initial 
distribution amount of $750. 

(iii) Eligible charitable organization 3 has a desig-
nated initial distribution amount of $2,000 and an undesignated initial 
distribution amount of $500. 

(iv) The total amount of deductions authorized to the 
statewide federation or fund is $12,500. 

(v) The statewide federation or fund has actually re-
ceived $10,000 in deducted amounts. 

(B) The first step is to calculate the contribution per-
centage for each eligible charitable organization according to para-
graph (2)(B) of this subsection. The contribution percentage for each 
organization is as follows: 

(i) Organization 1--50%; 

(ii) Organization 2--30%; 

(iii) Organization 3--20%. 

(C) The second and final step is to calculate the amount 
that the statewide federation or fund distributes to each organization 
according to paragraph (2)(D) of this subsection. The amount for each 
organization is as follows: 

(i) Organization 1--$5,000; 

(ii) Organization 2--$3,000; 

(iii) Organization 3--$2,000. 

(4) Prohibition of distributions until payment reports rec-
onciled. A statewide federation or fund may not make a distribution 
before the federation or fund reconciles the payment reports received 
from the comptroller or an institution of higher education with the pay-
ments received by electronic funds transfer or by warrant or check. 

(5) Frequency of distributions. A statewide federation or 
fund shall make distributions quarterly or more frequently than quar-
terly. 

(l) Charging administrative fees to cover costs incurred to 
make deductions. The comptroller has determined that the costs which 
would be covered by the charging of an administrative fee to charitable 
organizations would be insignificant. Therefore, the comptroller has 
decided not to charge the fee. 

(m) Refunding excessive payments of deductions. 
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(1) Authorization of refunds. If the amount of deductions 
paid to a local campaign manager or a statewide federation or fund 
exceeds the amount that should have been paid, then the excess may 
be refunded to the state agency on whose behalf the payment was made. 

(2) Methods for accomplishing refunds. If a refund is au-
thorized by paragraph (1) of this subsection, then the refund shall be 
accomplished by: 

(A) the state agency on whose behalf the payment was 
made subtracting the amount of the refund from a subsequent payment 
of deductions to the local campaign manager or statewide federation or 
fund; or 

(B) the local campaign manager or the statewide feder-
ation or fund issuing a check in the amount of the refund to the state 
agency on whose behalf the payment was made, if authorized by para-
graph (3) of this subsection. 

(3) Paying refunds by check. A local campaign manager 
or a statewide federation or fund may issue a refund check only if the 
payee of the check first submits a written request for the refund to be 
made by check. 

(4) Deadline for paying refunds by check. This paragraph 
applies only if a local campaign manager or a statewide federation or 
fund is authorized by paragraph (3) of this subsection to make a refund 
by check. The local campaign manager or the statewide federation or 
fund shall ensure that the refund check is received by the payee not 
later than the 30th day after the date on which the written request for 
the refund to be made by check is received. 

(n) Responsibilities of the state policy committee. 

(1) Statutory responsibilities. The state policy committee 
shall fulfill its statutory responsibilities as set forth in Government 
Code, Chapter 659, Subchapter I. 

(2) Additional responsibilities. In addition to its statutory 
responsibilities, the state policy committee: 

(A) shall establish an annual application, eligibility de-
termination, and appeals period for statewide or local participation in 
the state employee charitable campaign; 

(B) shall determine the eligibility of a federation or fund 
and its affiliated agencies for statewide participation in the state em-
ployee charitable campaign; 

(C) shall review and resolve the appeals of entities not 
accepted for statewide or local participation in the state employee char-
itable campaign under procedures that comply with paragraph (3) of 
this subsection; 

(D) shall disqualify a federation or fund from statewide 
participation in the state employee charitable campaign if the commit-
tee determines that the federation or fund intentionally filed an appli-
cation that contains false or misleading information; 

(E) shall establish penalties for non-compliance with 
this section by a statewide federation or fund, an eligible local char-
itable organization, the state campaign manager, or any [a] local cam-
paign managers appointed by the state policy committee [manager]; 

(F) shall establish procedures for the selection and over-
sight of the state campaign manager and any local campaign managers 
appointed by the state policy committee; 

(G) shall select to act as the state campaign manager: 

(i) a federated community campaign organization in 
accordance with the criteria listed in paragraph (4) of this subsection, 

if any federated community campaign organization has applied to be 
the manager; or 

(ii) a charitable organization in accordance with the 
criteria listed in paragraph (4) of this subsection, if no federated com-
munity campaign organization has applied to be the manager; 

(H) may establish policies and procedures for the op-
eration and administration of the state employee charitable campaign, 
including policies and procedures about the hearing of any grievance 
concerning the operation and administration of the campaign; 

(I) shall consult with the state campaign manager and 
the state advisory committee before approving the campaign plan, bud-
get, and materials; 

(J) may not approve campaign materials if: 

(i) they do not state that statewide federations or 
funds may or may not provide services in all local campaign areas; 

(ii) they list a charitable organization as both a 
statewide federation or fund and an eligible local charitable organiza-
tion; 

(iii) they list a charitable organization as an affiliate 
of two or more statewide federations or funds unless the organization 
serves separate and distinct populations as part of each statewide fed-
eration or fund; 

(iv) they list similarly named eligible local charita-
ble organizations in the same local campaign area unless the applicable 
[appropriate] local employee committee, if one has been appointed by 
the state policy committee, has determined that each organization de-
livers services in different geographical areas within the local campaign 
area; 

(v) they list a charitable organization as an affiliate 
of more than one federation or fund certified as an eligible local char-
itable organization unless the applicable [appropriate] local employee 
committee, if one has been appointed by the state policy committee, has 
determined that the charitable organization delivers services to separate 
and distinct populations in the local campaign area as part of its mem-
bership in the federations or funds; 

(vi) they do not state that a local campaign manager 
or a statewide federation or fund may distribute quarterly a state em-
ployee's deductions; 

(vii) they do not state that a local campaign manager 
or a statewide federation or fund is required to distribute a state 
employee's deductions based on the percentage method instead of 
matching deducted amounts received by the local campaign manager 
or statewide federation or fund to the employee's designations; or 

(viii) they do not accurately describe the percentage 
method; 

(K) shall review and approve or disapprove the generic 
materials used by the state campaign manager and any local campaign 
managers appointed by the state policy committee; 

(L) shall ensure that local campaign areas do not over-
lap; 

(M) shall ensure that only one local campaign manager, 
if one has been appointed by the state policy committee, is responsible 
for solicitation of all state employees in the local campaign area for 
which the manager has responsibility; 
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(N) shall submit to the comptroller the name and bound-
aries of each local campaign area not later than the 30th day after the 
end of the annual application period; 

(O) shall compile and submit to the comptroller not 
later than the 30th day after the end of the annual application period 
a list of any [the] local campaign managers appointed by the state 
policy committee and the name, address, and telephone number of 
each manager's primary contact; 

(P) shall notify the comptroller immediately after a 
change occurs to the name or mailing address of a statewide federation 
or fund or local campaign manager; 

(Q) shall notify the comptroller immediately after a 
change occurs to the name, title, telephone number, or mailing address 
of the primary contact of a local campaign manager or a statewide 
federation or fund; and 

(R) shall represent all statewide federations or funds 
and local campaign managers for the purposes of: 

(i) communicating with the comptroller, including 
receiving and responding to correspondence from the comptroller; and 

(ii) disseminating information, including infor-
mation about the requirements of this section, to representatives of 
federations or funds, any local employee committees appointed by the 
state policy committee, and any local campaign managers appointed 
by the state policy committee. 

(3) Appeals procedures. The procedures that the state pol-
icy committee adopts to review and resolve the appeal of an entity that 
was not accepted for statewide or local participation in the state em-
ployee charitable campaign must: 

(A) prohibit the consideration of information that the 
committee has considered previously; 

(B) provide sufficient time for a federation or fund to 
reapply for participation in that campaign; and 

(C) permit a federation or fund that was not accepted for 
statewide participation to apply for participation in a local campaign 
area during the campaign. 

(4) Criteria for selection of a state campaign manager. The 
state policy committee shall consider the following criteria when eval-
uating the application of a federated community campaign organization 
or a charitable organization to act as the state campaign manager: 

(A) the number and diversity of voluntary health and 
human services agencies or affiliates that rely on the organization for 
financial support; 

(B) the capability of the organization to conduct em-
ployee campaigns, as demonstrated by records of the amount of funds 
raised during the organization's last completed annual public solicita-
tion of funds; 

(C) the percent of solicited funds received by the organ-
ization during its last completed annual public solicitation of funds that 
were distributed to voluntary health and human services agencies; 

(D) the geographic area serviced by the organization; 
and 

(E) the organization's capability and expertise to pro-
vide effective campaign counsel and management as demonstrated by 
staff and equipment resources and examples of past campaign manage-
ment. 

(5) Comptroller's reliance on decisions made by the state 
policy committee. The comptroller is entitled to rely on the state policy 
committee's: 

(A) determination about the eligibility of a federation or 
fund and its affiliated agencies for statewide participation in the state 
employee charitable campaign; 

(B) disqualification of a federation or fund from 
statewide participation in the state employee charitable campaign; and 

(C) other decision unless the committee has no legal au-
thority over the subject covered by the decision. 

(o) Responsibilities of the state advisory committee. The state 
advisory committee shall fulfill its statutory responsibilities as set forth 
in Government Code, Chapter 659, Subchapter I. 

(p) Responsibilities of any local employee committees 
appointed by the state policy committee. 

(1) Statutory responsibilities. A local employee commit-
tee shall fulfill its statutory responsibilities as set forth in Government 
Code, Chapter 659, Subchapter I, along with any duties prescribed by 
the state policy committee under Government Code, §659.140. 

(2) Additional responsibilities. In addition to its statutory 
responsibilities and any duties prescribed by the state policy committee 
under Government Code, §659.140, any[, a] local employee committee 
appointed by the state policy committee: 

(A) shall determine the eligibility of a local charitable 
organization for local participation in the state employee charitable 
campaign; 

(B) may call upon and use outside expertise and re-
sources available to the committee to assess the eligibility of a local 
charitable organization; 

(C) shall disqualify a local charitable organization from 
local participation in the state employee charitable campaign if the 
committee determines that the organization intentionally filed an ap-
plication that contains false or misleading information; 

(D) shall, contingent upon the appointment of a local 
campaign manager by the state policy committee, select to act as the 
local campaign manager: 

(i) a federated community campaign organization in 
accordance with the criteria listed in paragraph (3) of this subsection, 
if any federated community campaign organization has applied to be 
the manager; or 

(ii) a charitable organization in accordance with the 
criteria listed in paragraph (3) of this subsection, if no federated com-
munity campaign organization has applied to be the manager; 

(E) shall, contingent upon the appointment of a local 
campaign manager by the state policy committee, contract with the 
organization selected as the local campaign manager; 

(F) shall, contingent upon the appointment of a local 
campaign manager by the state policy committee, consult with the local 
campaign manager before approving the local campaign plan, budget, 
and materials; and 

(G) shall, contingent upon the appointment of a local 
campaign manager by the state policy committee, submit to the state 
policy committee upon contracting with the organization selected as 
the local campaign manager: 

(i) the name of the local campaign area; 
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(ii) the name of the organization with which the lo-
cal employee committee has contracted; and 

(iii) the name, address, and telephone number of the 
primary contact of the local campaign manager. 

(3) Criteria for selection of a local campaign manager. A 
local employee committee shall, contingent upon the appointment of 
a local campaign manager by the state policy committee, consider the 
following criteria when evaluating the application of a federated com-
munity campaign organization or a charitable organization to act as the 
local campaign manager: 

(A) the number and diversity of voluntary health and 
human services agencies or affiliates that rely on the organization for 
financial support; 

(B) the capability of the organization to conduct em-
ployee campaigns, as demonstrated by records of the amount of funds 
raised during the organization's last completed annual public solicita-
tion of funds; 

(C) the percent of solicited funds received by the organ-
ization during its last completed annual public solicitation of funds that 
were distributed to voluntary health and human services agencies; 

(D) the geographic area serviced by the organization; 
and 

(E) the organization's capability and expertise to pro-
vide effective campaign counsel and management as demonstrated by 
staff and equipment resources and examples of past campaign manage-
ment. 

(4) Comptroller's reliance on decisions made by a local em-
ployee committee. The comptroller is entitled to rely on a local em-
ployee committee's: 

(A) determination about the eligibility of a local chari-
table organization for local participation in the state employee charita-
ble campaign; 

(B) disqualification of a local charitable organization 
from local participation in the state employee charitable campaign; and 

(C) other decision unless the committee has no legal au-
thority over the subject covered by the decision. 

(q) Responsibilities of the state campaign manager. 

(1) Statutory responsibilities. The state campaign manager 
shall fulfill the manager's statutory responsibilities as set forth in Gov-
ernment Code, Chapter 659, Subchapter I. 

(2) Additional responsibilities. In addition to the state cam-
paign manager's statutory responsibilities, the manager shall: 

(A) develop the state employee charitable campaign 
plan in consultation with the state advisory committee; 

(B) serve as liaison to the state policy committee, 
the state advisory committee, any [the] local campaign managers 
appointed by the state policy committee, and any [the] local employee 
committees appointed by the state policy committee on behalf of 
statewide federations or funds and eligible local charitable organiza-
tions; 

(C) structure the state employee charitable campaign 
fairly and equitably according to the policies and procedures estab-
lished by the state policy committee; 

(D) provide for involvement of all statewide federations 
or funds, including the use of their resources, at all levels of the state 
employee charitable campaign; 

(E) conduct the manager's responsibilities on behalf of 
the state employee participants in the state employee charitable cam-
paign separately from the manager's internal operations; 

(F) prepare and submit for review by the state advisory 
committee a single statewide campaign budget that has been prepared 
in cooperation with any local campaign managers appointed by the 
state policy committee and that includes campaign materials, staff time, 
and other expenses incurred for the state employee charitable cam-
paign; 

(G) establish, after consulting with the state advisory 
committee, the state policy committee, and any [the] local campaign 
managers appointed by the state policy committee, a uniform campaign 
reporting form to allow reporting of designated deductions, undesig-
nated deductions, campaign expenses, and other information deemed 
necessary by the state campaign manager; and 

(H) submit a statewide campaign report that complies 
with paragraph (3) of this subsection. 

(3) Statewide campaign reports. A statewide campaign re-
port shall represent a compilation of the local campaign managers' cam-
paign reports, if any local campaign managers have been appointed by 
the state policy committee. The state campaign manager shall ensure 
that the state policy committee, the state advisory committee, and the 
comptroller receive the statewide campaign report not later than Feb-
ruary 5th of the calendar year following the calendar year in which the 
campaign covered by the report ended. If February 5th is not a work-
day, then the first workday after February 5th is the deadline. 

(r) Responsibilities of any local campaign managers appointed 
by the state policy committee. 

(1) Statutory responsibilities. A local campaign manager 
shall fulfill the manager's statutory responsibilities as set forth in 
Government Code, Chapter 659, Subchapter I, along with any duties 
prescribed by the state policy committee under Government Code, 
§659.140. 

(2) Additional responsibilities. In addition to a local cam-
paign manager's statutory responsibilities and any duties prescribed by 
the state policy committee under Government Code, §659.140, any ap-
pointed[, the] manager shall: 

(A) recruit, train, and supervise state employee volun-
teers; 

(B) involve participating eligible local charitable orga-
nizations and statewide federations or funds in the training of state em-
ployee volunteers; 

(C) consult with eligible local charitable organizations 
and statewide federations or funds about the operation of the state em-
ployee charitable campaign and the preparation of local campaign ma-
terials; 

(D) provide eligible local charitable organizations and 
statewide federations or funds with the opportunity to participate in lo-
cal state employee charitable campaign events and access to all records 
for the local campaign area; 

(E) maintain campaign records for the local campaign 
area, including total pledges, total pledges by eligible local charitable 
organization and statewide federation or fund, state agencies contacted, 
and other records deemed necessary by the state policy committee for 
organization, control, and progress reporting; 
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(F) submit to the state campaign manager a final cam-
paign report of designated deductions, undesignated deductions, cam-
paign expenses, and other information deemed necessary by the state 
campaign manager; 

(G) ensure that the state campaign manager receives the 
local campaign manager's final campaign report not later than January 
15th of the calendar year following the calendar year in which the cam-
paign covered by the report ended or, if January 15th is not a workday, 
not later than the first workday after January 15th; 

(H) establish an account at a financial institution for the 
purpose of receiving payments from the comptroller and institutions of 
higher education by electronic funds transfer, warrant, or check; 

(I) distribute interest accrued during a campaign year 
as soon as possible after December 31st to each eligible local charita-
ble organization and statewide federation or fund in the same manner 
that undesignated deductions are distributed, subject to the limitation 
in paragraph (3) of this subsection; 

(J) submit a request to the comptroller to be paid by the 
comptroller through electronic funds transfers under rules adopted by 
the comptroller, but only to the extent those transfers are initiated by 
the comptroller on behalf of the comptroller or other state agencies; 

(K) submit a request to an institution of higher educa-
tion to be paid by the institution through electronic funds transfers un-
der rules or procedures adopted by the institution, but only to the extent 
those transfers are not initiated by the comptroller on behalf of the in-
stitution; 

(L) reconcile the payment report provided by the comp-
troller or an institution of higher education with the amount of deduc-
tions paid to the manager; 

(M) report to the comptroller or an institution of higher 
education, as appropriate, each discrepancy between a payment report 
provided by the comptroller or an institution and the actual amount of 
deductions received not later than the 30th day after the day on which 
the comptroller or the institution mailed or delivered the report; 

(N) report to each eligible local charitable organization 
and statewide federation or fund the amount of its undesignated and 
designated initial distribution amounts as determined under subsection 
(c)(1) of this section; and 

(O) report to each eligible local charitable organization 
and statewide federation or fund its contribution percentage as deter-
mined under subsection (j)(2) of this section. 

(3) Limitation on distributions of accrued interest. A local 
campaign manager may not distribute accrued interest to: 

(A) an eligible local charitable organization that did not 
receive deducted amounts through the manager during the campaign 
year; or 

(B) a statewide federation or fund that did not receive 
deducted amounts through the manager during the campaign year, un-
less the only reason for not receiving the deducted amounts through the 
manager is the direct payment requirement of the second sentence of 
subsection (i)(1)(B) of this section. 

(4) Prohibition against solicitation. A local campaign man-
ager may not solicit a deduction from a state employee at the em-
ployee's worksite unless the solicitation is pursuant to the state em-
ployee charitable campaign. 

(s) Responsibilities of statewide federations or funds. 

(1) Reconciliation of payment reports. A statewide feder-
ation or fund shall reconcile the payment report provided by the comp-
troller or an institution of higher education with the amount of deduc-
tions paid to the federation or fund. 

(2) Reports of discrepancies. 

(A) A statewide federation or fund shall report to the 
comptroller or an institution of higher education, as appropriate, each 
discrepancy between a payment report provided by the comptroller or 
an institution and the actual amount of deductions received. 

(B) A report of discrepancies is due not later than the 
30th day after the day on which the comptroller or the institution of 
higher education mailed or delivered the report. 

(3) Prohibition against solicitation. A statewide federation 
or fund may not solicit a deduction from a state employee at the em-
ployee's worksite unless the solicitation is pursuant to the state em-
ployee charitable campaign. 

(t) Prohibition against certain solicitation by eligible local 
charitable organizations. An eligible local charitable organization 
may not solicit a deduction from a state employee at the employee's 
worksite unless the solicitation is pursuant to the state employee 
charitable campaign. 

(u) Acceptance of authorization forms and electronic deduc-
tion authorizations by state agencies. 

(1) Prohibition against accepting certain authorization 
forms and electronic deduction authorizations. A state agency may 
accept an authorization form or electronic deduction authorization 
only if it complies with the comptroller's requirements. 

(2) Reviewing authorization forms and electronic deduc-
tion authorizations. An authorization form or electronic deduction au-
thorization submitted by a state employee to a state agency must be 
reviewed by the agency's campaign coordinator to ensure that the form 
or electronic deduction authorization has been completed properly. 

(3) Acceptance of altered authorization forms and elec-
tronic deduction authorizations. A state agency is not required to 
accept an authorization form or electronic deduction authorization that 
contains an obvious alteration without the appropriate state employee's 
written consent to the alteration. 

(4) Review of online giving tool website and application 
data by agency campaign coordinator. A state agency's campaign co-
ordinator may view the data from the online giving tool website and 
application to ensure that the information has been completed properly 
and to validate the accuracy of the information. 

(v) Payment reports. 

(1) Monthly submission of payment reports. 

(A) An institution of higher education shall submit 
a payment report each month to each local campaign manager or 
statewide federation or fund that has received during the month 
deducted amounts from the institution's state employees. 

(B) The comptroller shall submit a payment report 
each month to each local campaign manager or statewide federation 
or fund that has received during the month deducted amounts through 
the comptroller's electronic funds transfer system. 

(2) Information included in payment reports. 

(A) An institution of higher education's payment report 
must include the amount and date of each check written to or electronic 
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funds transfer made to a local campaign manager or a statewide feder-
ation or fund by the institution. 

(B) The comptroller's payment report must include the 
amount and date of each electronic funds transfer made to a local cam-
paign manager or statewide federation or fund by the comptroller. 

(3) Format of payment reports. An institution of higher 
education's payment report must be in the format prescribed by the 
comptroller. 

(4) Deadline for submission of payment reports. 

(A) Except as otherwise provided in this subparagraph, 
an institution of higher education shall mail or deliver a payment report 
not later than the tenth workday of the month in which the institution 
paid the deducted amounts covered by the report. For deductions from 
salary or wages paid by an institution of higher education after the tenth 
workday of a month, the institution may include the deductions in the 
institution's payment report for the following month. 

(B) Except as otherwise provided in this subparagraph, 
the comptroller shall mail or deliver a payment report not later than the 
fifth workday of the month in which the comptroller paid the deducted 
amounts covered by the report. For deductions from salary or wages 
paid by the comptroller after the first workday of a month, the comp-
troller may include the deductions in the comptroller's payment report 
for the following month. 

(w) Complaints by state employees about coercive activity. 

(1) Definition. 

(A) In this section, "coercive activity" includes: 

(i) a state agency or its representative pressuring a 
state employee to participate in a state employee charitable campaign; 

(ii) a state agency or its representative inquiring 
about: 

(I) whether a state employee has chosen to par-
ticipate in a state employee charitable campaign; or 

(II) the amount of a state employee's deduction 
except as necessary to administer the deduction; 

(iii) a state agency or its representative establishing 
a goal for 100% of the agency's state employees to authorize a deduc-
tion; 

(iv) a state agency or its representative establishing 
a dollar contribution goal or quota for a state employee; 

(v) a state agency, a statewide federation or fund, a 
local campaign manager, or a representative of the preceding devel-
oping or using a list of state employees who did not complete an au-
thorization form or electronic deduction authorization during a state 
employee charitable campaign; 

(vi) a state agency, a statewide federation or fund, 
a local campaign manager, or a representative of the preceding using 
or providing to others a list of state employees who completed an au-
thorization form or electronic deduction authorization [authorizations 
forms] during a state employee charitable campaign, unless the pur-
pose of the list is to make a deduction or transmit deducted amounts to 
a local campaign manager or a statewide federation or fund; and 

(vii) a state agency or its representative using as a 
factor in a performance appraisal the results of a state employee char-
itable campaign in a particular section, division, or other level of the 
agency. 

(B) Notwithstanding subparagraph (A) of this para-
graph, "coercive activity" does not include: 

(i) the head of a state agency's participation in the 
customary activities associated with a state employee charitable cam-
paign; or 

(ii) the head of a state agency's demonstration of 
support for the campaign in newsletters or other routine communica-
tions with state employees. 

(2) Submission of complaints to the comptroller. A state 
employee may submit a written complaint to the comptroller when the 
employee believes that coercive activity has occurred in a state em-
ployee charitable campaign. 

(3) Investigation by the comptroller of complaints. 

(A) The comptroller shall investigate a state employee's 
written complaint about coercive activity. The comptroller shall mail 
or deliver a description of the comptroller's findings about the com-
plaint to the employee not later than the 30th day after the comptroller 
receives the complaint. 

(B) If the comptroller finds that coercive activity has oc-
curred, then the comptroller shall mail or deliver notice of the finding 
to the state policy committee not later than the 30th day after the comp-
troller makes the finding. 

(4) Action by the state policy committee. 

(A) If the state policy committee receives written no-
tification that the comptroller has found that coercive activity has oc-
curred, then the committee shall take appropriate action. Actions that 
the state policy committee may take include suspension of the person 
or entity that engaged in the coercive activity from participation in the 
state employee charitable campaign for one campaign year. 

(B) A person or entity that has been suspended from the 
state employee charitable campaign for a campaign year may apply to 
the state policy committee for participation in the campaign for the next 
campaign year. 

(x) Public junior colleges and their employees. 

(1) Classification as institutions of higher education and 
state employees. For the purposes of this section, a public junior col-
lege is considered to be an institution of higher education and the col-
lege's employees are considered to be state employees unless the col-
lege's governing board affirmatively decides for the college not to par-
ticipate in the state employee charitable contribution program. 

(2) Decisions not to participate in the state employee char-
itable contribution program. 

(A) The decision of a public junior college's governing 
board for the college not to participate in the state employee charitable 
contribution program is effective for only one fiscal year. 

(B) To be valid, the decision of a public junior college's 
governing board for the college not to participate in the state employee 
charitable contribution program for a fiscal year must be made not ear-
lier than September 1 and not later than April 1 of the preceding fiscal 
year. 

(C) A public junior college's governing board shall en-
sure that the state campaign manager receives written notice of the 
board's decision for the college not to participate in the state employee 
charitable contribution program. The board's failure to comply with 
this requirement does not, however, invalidate that decision. 
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(3) Charitable deductions outside the state employee char-
itable contribution program. 

(A) This paragraph applies to a public junior college 
only if the college's governing board has decided for the college not 
to participate in the state employee charitable contribution program. 

(B) The governing board of a public junior college 
may allow the college's employees to authorize deductions from their 
salaries or wages for charitable contributions. The deductions must be 
voluntary. 

(C) The deductions must be made in accordance with 
any policies adopted by the board. Except for this paragraph, this sec-
tion does not apply to those deductions. 

(y) Requirements for online giving tool website and applica-
tion. 

(1) An online giving tool website and/or application may 
be used by state employee to submit an electronic deduction authoriza-
tion only if both the comptroller and the state policy committee have 
approved the online giving tool website and/or application. 

(2) Restrictions on approval of online giving tool website 
and/or application. Neither the comptroller nor the state policy com-
mittee may approve an online giving tool website and/or application 
unless the electronic deduction authorization produced through the 
electronic online giving tool: 

(A) states that statewide federations or funds and local 
campaign managers are required to use the percentage method to dis-
tribute a state employee's deducted amounts to eligible charitable or-
ganizations designated by the employee instead of matching deducted 
amounts received to actual designations; 

(B) accurately describes the percentage method; and 

(C) complies with the comptroller's requirements for 
format and substance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 1, 2016. 
TRD-201601540 
Lita Gonzalez 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 475-0387 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 11. TEXAS JUVENILE JUSTICE 
DEPARTMENT 

CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES 
SUBCHAPTER A. ADMISSION, PLACEMENT, 
RELEASE, AND DISCHARGE 

DIVISION 5. PROGRAM COMPLETION AND 
RELEASE 
37 TAC §§380.8559, 380.8565, 380.8569 
The Texas Juvenile Justice Department (TJJD) proposes 
amendments to §380.8559, concerning Program Completion 
for Sentenced Offenders, §380.8565, concerning Discharge of 
Sentenced Offenders upon Transfer to TDCJ or Expiration of 
Sentence, and §380.8569, concerning Transfer of Sentenced 
Offenders Adjudicated for Capital Murder. 

SECTION-BY-SECTION SUMMARY 

The following changes will be made to each of the three rules: 
1) clarify that confirmation of a major rule violation is an appro-
priate time for TJJD to review a sentenced offender's progress 
to determine whether the youth is appropriate for a recommen-
dation for transfer to the Texas Department of Criminal Justice 
(TDCJ); 2) add age 16 as a time when TJJD will review each 
sentenced offender's progress to determine whether the youth 
is appropriate for a recommendation for transfer to TDCJ; 3) re-
move references to youth who were committed before June 9, 
2007, as TJJD no longer has any such youth in its custody; 4) 
clarify that the notice provided to the parent/guardian, any des-
ignated advocate, and any identified victims before TJJD con-
ducts an exit review will include the date by which written com-
ments must be received; 5) clarify that the notice provided to the 
parent/guardian and any identified victim will include the date 
by which a request to present in-person information must be re-
ceived; and 6) remove references that indicated Level I hearings 
may be used to confirm major rule violations, as Level I hearings 
are no longer used for this purpose. 

In addition to the changes listed above, the amended §380.8565 
and §380.8569 will: 1) clarify that when a youth receives a de-
terminate sentence for conduct occurring in a TJJD or contract 
facility, time spent in high-restriction facilities on an indetermi-
nate commitment before receiving the determinate sentence will 
count toward the six-month minimum stay required before TJJD 
is able to recommend transfer to Texas Criminal Justice De-
partment-Correctional Institutions Division (TDCJ-CID); 2) clarify 
that it is a youth's unwillingness (rather than inability) to progress 
in the rehabilitation program that may contribute to TJJD's rec-
ommendation to transfer the youth to TDCJ-CID; and 3) clarify 
that when a hearing has been held to determine whether a youth 
will be transferred to adult parole or prison, TJJD is not required 
to send the 10-day notice of a youth's pending discharge to par-
ties who are typically present at these hearings. 

In addition to the changes listed above, the amended §380.8565 
will also: 1) clarify that the rule applies to any determinate sen-
tence, not just a youth's original determinate sentence; 2) clarify 
that youth in any residential facility (rather than just high-restric-
tion facilities) who have not met program completion criteria and 
have not received court approval for transfer to TDCJ-CID must 
be transferred to adult parole; 3) clarify that when a youth can-
not complete the minimum period of confinement by his/her 19th 
birthday and TJJD requests a court hearing to determine trans-
fer to adult parole or prison, TJJD is not bound by the criteria 
specified earlier in the rule regarding who is appropriate for a rec-
ommendation for prison; and 4) remove the reference to TJJD's 
requirement to send a progress report and reentry plan to the 
committing court at least 30 days before the youth's release or 
discharge. The statute requiring TJJD to send this information 
does not apply to the types of discharges described in this rule. 
For some of the youth covered by this rule, these reports are pro-
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vided in connection with events that occur earlier than the events 
described in this rule. 

FISCAL NOTE 

Mike Meyer, Chief Financial Officer, has determined that for each 
year of the first five years the amended sections are in effect, 
there will be no significant fiscal impact for state or local govern-
ment as a result of enforcing or administering the sections. 

PUBLIC BENEFITS/COSTS 

Rebecca Walters, Director of Youth Placement and Program De-
velopment, has determined that for each year of the first five 
years the amended sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be pro-
moting the safety of youth, staff, and the public by being more 
specific about the circumstances under which TJJD staff mem-
bers review sentenced offenders for the appropriateness of rec-
ommending transfer to TDCJ-CID. The amended rules will also 
promote safety of youth, staff, and the public by allowing all time 
spent in TJJD secure facilities (including time on an indetermi-
nate commitment) to count toward the minimum length of stay 
required before TJJD may recommend transfer of a sentenced 
offender to TDCJ-CID. 

Mr. Meyer has also determined that there will be no effect on 
small businesses or micro-businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
sections as proposed. No private real property rights are af-
fected by adoption of these sections. 

PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Steve Roman, Policy Coordina-
tor, Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas 78711 or e-mail to policy.proposals@tjjd.texas.gov. 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Human Resources 
Code §242.003, which authorizes TJJD to adopt rules appropri-
ate to the proper accomplishment of its functions and to adopt 
rules for governing TJJD schools, facilities, and programs. 

No other statute, code, or article is affected by this proposal. 

§380.8559. Program Completion for Sentenced Offenders. 

(a) Purpose. This rule establishes [The purpose of this rule is 
to establish] criteria and the approval process for sentenced offenders 
[offender youth] to qualify for release or transfer to parole by complet-
ing required programming. 

(b) Applicability. 

(1) This rule applies only to sentenced offenders. 

(2) This rule does not apply to sentenced offenders who 
are: 

(A) discharged due to expiration of the sentence or 
transferred to the Texas Department of Criminal Justice (TDCJ) by 
court order or by aging out of the Texas Juvenile Justice Department 
(TJJD). See §380.8565 of this title; or 

(B) adjudicated for capital murder. See §380.8569 of 
this title. 

(c) General Requirements. 

(1) A detainer or bench warrant is not an automatic bar to 
earned release. TJJD releases youth to authorities pursuant to a warrant. 

(2) To determine eligibility for release or transfer, TJJD re-
views each youth's progress: 

(A) six months after admission to TJJD; 

(B) when the minimum period of confinement is com-
plete; 

(C) when the youth becomes 16 years of age; 

(D) [(C)] when the youth becomes 18 years of age and 
again at 18 years and six months of age to determine eligibility or 
make a recommendation [eligibility/recommendation] for transfer to 
TDCJ-Correctional Institutions Division (TDCJ-CID) [TDCJ-Institu-
tional Division (ID)] or TDCJ-Parole Division (TDCJ-PD); [(PD), on 
or before:] 

[(i) 18 years of age and 18 years and six months of 
age for youth committed on or after June 9, 2007; or] 

[(ii) 20 years of age and 20 years and six months of 
age for youth committed before June 9, 2007;] 

(E) [(D)] within 45 days after revocation of parole, if 
applicable; and 

(F) [(E)] at other times as appropriate, such as after a 
major rule violation has been confirmed through a Level II hearing. 

(3) TJJD notifies the youth, the youth's parent/guardian, 
any designated advocate for the youth, and any identified victim(s) of a 
pending exit review [review/interview] at least 30 days before the date 
of the review. The notification informs the recipients that they have 
the opportunity to submit written comments to TJJD and specifies the 
date by which the comments must be received. The notification also 
informs the parent/guardian and any identified victim(s) that they may 
present information in person during the youth's exit review process 
and specifies the date by which a request to present in-person informa-
tion must be received. Any information received from a youth's family 
members, victims, local officials, staff, or the general public is consid-
ered by TJJD and included in the release/transfer packet. 

(4) A youth [Sentenced offenders] must serve the entire 
minimum period of confinement applicable to the [their] committing 
offense in a high-restriction facility [high restriction facilities] unless: 

(A) the youth is transferred to TDCJ-CID [TDCJ-ID] 
by the committing court. See §380.8565 of this title; 

(B) the youth is approved by the committing court to 
attain parole status before completing [completion of serving] the min-
imum period of confinement; 

(C) the youth's sentence expires before the minimum 
period of confinement expires; or 

(D) the executive director waives such placement. 

(d) Program Completion Criteria. 

(1) A youth [sentenced offender] may be considered for re-
lease or transfer to parole [from a high restriction facility] when the 
following criteria have been met: 

(A) no major rule violations confirmed through a Level 
[I or] II due process hearing within 90 days prior to the exit interview 
or during the approval process; 

(B) participation in or completion of assigned special-
ized treatment programs or curriculum as required under §380.8751 of 
this title; 

(C) assignment by the Multi-disciplinary Team [multi-
disciplinary team] to the highest stage in the [assigned] rehabilitation 
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program as described in §380.8703 of this title, which reflects that the 
youth: 

(i) is consistently participating in academic and 
workforce development programs commensurate with abilities as 
reflected in the youth's educational plan; 

(ii) is consistently participating in skills develop-
ment groups, as reflected in the youth's individual case plan; 

(iii) is consistently demonstrating learned skills, as 
reflected in the documentation of the youth's behavior; and 

(iv) has completed a community reintegration plan, 
approved by the Multi-disciplinary Team [multi-disciplinary team], 
that demonstrates the youth's: 

(I) understanding of his/her risk and protective 
factors; 

(II) development of skills, abilities, and knowl-
edge to reduce risk factors and increase protective factors; 

(III) identification of goals and a plan of action 
to achieve those goals; and 

(IV) identification of obstacles that may hinder 
successful re-entry and plans to deal with those obstacles; 

(D) participation in or completion of any statutorily re-
quired rehabilitation programming, including but not limited to: 

(i) participation in a reading improvement program 
for identified youth to the extent required under §380.9155 of this title; 

(ii) participation in a positive behavioral interven-
tions and supports system to the extent required under §380.9155 of 
this title; and 

(iii) completion of at least 12 hours of a gang inter-
vention education program, if required by court order; and 

(E) completion of: 

(i) all but nine months of the sentence if the sentence 
expires before or simultaneously with the minimum period of confine-
ment [or simultaneously with the minimum period of confinement]; or 

(ii) the entire minimum period of confinement if the 
sentence expires after the minimum period of confinement. 

(2) Youth are released to TJJD parole unless[, at the time] 
the youth meets program completion criteria[, he/she is:] 

[(A)] within two months before his/her 19th birthday, 
[if committed to TJJD on or after June 9, 2007,] in which case the 
youth will be transferred to TDCJ-PD.[; or] 

[(B) at least 19 years of age if committed to TJJD before 
June 9, 2007, in which case the youth will be transferred to TDCJ-PD.] 

(e) Release or Transfer Approval. For sentenced offenders, 
the executive director or his/her designee is the final decision author-
ity for release or transfer. The final decision authority ensures [will 
ensure] that the youth meets all program completion criteria and that 
the community re-entry/transition plan adequately addresses risk be-
fore approving the release or transfer. 

(f) Loss of Release or Transfer Eligibility. 

(1) Eligibility for release or transfer is lost when any of the 
following occurs after the exit interview: 

(A) youth commits a major rule violation that is con-
firmed through a Level [I or] II due process hearing; or 

(B) the youth's Multi-disciplinary Team [multi-disci-
plinary team] determines that the youth no longer meets the required 
rehabilitation program criteria. 

(2) Except as described in paragraph (3) of this subsection, 
a youth who loses release or transfer eligibility will not be eligible for 
release or transfer until such time as the youth again meets program 
completion criteria and a subsequent exit review/interview confirms 
eligibility. 

(3) If a youth is being considered for release or transfer nine 
months before his/her sentence completion and he/she loses eligibility 
for release or transfer, he/she must [will] remain in high restriction until 
the sentence has expired. 

(g) Release or Transfer Date. 

(1) TJJD holds the exit interview within 14 calendar days 
after the date a youth meets program completion criteria as set forth in 
this rule. 

(2) If the youth meets program completion criteria, the 
youth is: 

(A) released to TJJD parole within 60 calendar days 
after the date the youth met program completion criteria[,] unless the 
youth loses release eligibility, in which case the release process is 
re-initiated when the youth again meets program completion criteria; 
or 

(B) transferred to TDCJ parole on or before the youth's 
19th birthday. 

(h) Notification. 

(1) TJJD provides the committing juvenile court a copy of 
the youth's community re-entry/transition plan and a report concerning 
the youth's progress while committed to TJJD no later than 30 days 
before the date of the youth's release or transfer [discharge]. Addition-
ally, if on release the youth is placed in another state or a county other 
than a county served by the committing juvenile court, TJJD provides 
the community re-entry/transition plan and progress report to a juve-
nile court having jurisdiction over the county of the youth's residence. 

(2) TJJD notifies the following at least ten calendar days 
before the youth's release: 

(A) the committing juvenile court; 

(B) the prosecuting attorney; 

(C) the youth's parole officer; 

(D) the chief juvenile probation officer in the county to 
which the youth is being moved; and 

(E) any entity that has issued an active warrant for the 
youth. 

§380.8565. Discharge of Sentenced Offenders upon Transfer to 
TDCJ or Expiration of Sentence. 

(a) Purpose. This rule establishes [The purpose of this rule is 
to establish] criteria and an approval process for: 

(1) requesting court approval to transfer sentenced offend-
ers to adult prison; and 

(2) discharging sentenced offenders: 

(A) whose sentences have expired; or 

(B) who did not previously qualify [have not qualified] 
for release or transfer by [based on] completing required programming. 

(b) Applicability. 
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(1) This rule applies only to the disposition of a youth's [the 
original] determinate sentence(s) [sentence]. 

(2) This rule applies only to sentenced offenders. 

(3) This rule does not apply to: 

(A) sentenced offenders who qualify for release or 
transfer to parole by completing [due to completion of] required 
programming. See §380.8559 of this title; or 

(B) sentenced offenders adjudicated for capital murder. 
See §380.8569 of this title. 

(c) General Requirements. 

(1) By law, a sentenced offender is [offenders are] trans-
ferred from the custody of the Texas Juvenile Justice Department 
(TJJD) no later than the youth's[:] 

[(A)] 19th birthday. [for youth committed to TJJD on 
or after June 9, 2007; or] 

[(B) 21st birthday for youth committed to TJJD before 
June 9, 2007.] 

(2) A youth [Youth] must serve the entire minimum period 
of confinement that applies [applicable] to the [their] committing of-
fense in a high-restriction facility [high restriction facilities] unless: 

(A) the youth is transferred by the committing court 
to Texas Department of Criminal Justice - Correctional Institutions 
[Institutional] Division (TDCJ-CID) [(TDCJ-ID) in accordance with 
legal requirements or committing court approval]; 

(B) the youth is approved by the committing court to 
attain parole status before completing [completion of] the minimum 
period of confinement; 

(C) the youth's sentence expires before the minimum 
period of confinement expires; or 

(D) the executive director waives such placement. 

(3) TJJD reviews each youth's progress: 

(A) six months after admission to TJJD; 

(B) when the minimum period of confinement is com-
plete; 

(C) when the youth becomes 16 years of age; 

(D) [(C)] when the youth becomes 18 years of age and 
again at 18 years and six months of age to determine eligibility or make 
a recommendation [eligibility/recommendation] for transfer to TDCJ-
CID [TDCJ-ID] or to the Texas Department of Criminal Justice - Parole 
Division (TDCJ-PD); [on or before:] 

[(i) 18 years of age and 18 years and six months of 
age for youth committed on or after June 9, 2007; or] 

[(ii) 20 years of age and 20 years and six months of 
age for youth committed before June 9, 2007;] 

(E) [(D)] within 45 days after revocation of parole, if 
applicable; and 

(F) [(E)] at other times as appropriate, such as after a 
major rule violation has been confirmed through a Level II hearing. 

(4) TJJD notifies the youth, the youth's parent/guardian, 
any designated advocate for the youth, and any identified victim(s) of a 
pending exit review [review/interview] at least 30 days before the date 
of the review. The notification informs the recipients that they have 
the opportunity to submit written comments to TJJD and specifies the 

date by which the comments must be received. The notification also 
informs the parent/guardian and any identified victim(s) that they may 
present information in person during the youth's exit review process 
and specifies the date by which a request to present in-person informa-
tion must be received. Any information received from a youth's family 
members, victims, local officials, staff, or the general public is consid-
ered by TJJD and included in the release [release/transfer] packet. 

(5) TJJD jurisdiction is terminated and a youth is dis-
charged when: 

(A) the youth [he/she] is transferred to TDCJ; or 

(B) the youth's [his/her] sentence has expired, except 
when the youth is committed to TJJD under concurrent determinate 
and indeterminate commitment orders as described [specified] in 
§380.8525 of this title. 

(d) Transfer Criteria. 

(1) Transfer to TDCJ-CID [TDCJ-ID] for Youth Whose 
Conduct Occurs While on Parole Status. TJJD may request a juve-
nile court hearing to recommend transfer of a youth to TDCJ-CID 
[TDCJ-ID] if all of the following criteria are met: 

(A) the youth's parole has been revoked or the youth has 
been adjudicated or convicted of a felony offense occurring while on 
parole status; 

(B) the youth is at least age 16; 

(C) the youth has not completed his/her sentence; and 

(D) the youth's conduct indicates that the welfare of the 
community requires the transfer.[; and] 

[(E) the conduct leading to parole revocation, adjudica-
tion, or conviction occurred while on parole status.] 

(2) Transfer to TDCJ-CID [TDCJ-ID] for Youth Whose 
Conduct Occurs While in a High-Restriction Facility [High Restriction 
Facilities]. TJJD may request a juvenile court hearing to recommend 
transfer of a youth in a high-restriction [high restriction] facility to 
TDCJ-CID [TDCJ-ID] if the following criteria are met: 

(A) the youth is at least age 16; and 

(B) the youth has spent at least six months in high-re-
striction [high restriction] facilities, which is counted as follows:[; and] 

(i) if the youth received a determinate sentence for 
conduct that occurred in the community, the six months begins upon 
admission to TJJD; or 

(ii) if the youth received a determinate sentence for 
conduct that occurred in a TJJD or contract facility, the six months be-
gins upon the youth's initial admission to TJJD, regardless of whether 
the initial admission resulted from a determinate or indeterminate com-
mitment; and 

(C) the youth has not completed his/her sentence; and 

(D) the youth meets at least one of the following behav-
ior criteria: 

(i) the youth has committed a felony or Class A mis-
demeanor while assigned to a residential facility; or 

(ii) the youth has committed major rule violations 
as confirmed through [though] a Level [I or] II due process hearing on 
three or more occasions; or 

(iii) the youth has engaged in conduct that has re-
sulted in [chronic disruption of program, which is defined as] at least 
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five Security Program [security program] admissions or extensions in 
one month or ten in three months (see §380.9740 of this title for infor-
mation on the Security Program [security program]); or 

(iv) the youth has demonstrated an unwillingness 
[inability] to progress in his/her rehabilitation program due to persis-
tent non-compliance with objectives; and 

(E) alternative interventions have been tried without 
success; and 

(F) the youth's conduct indicates that the welfare of the 
community requires the transfer. 

(3) Transfer to TDCJ-PD for Youth in Residential [High 
Restriction] Facilities. A youth in a residential [high restriction] facility 
who has not met program completion [completed transfer] criteria in 
§380.8559 of this title and who has not received court approval for 
transfer to TDCJ-CID [TDCJ-ID] must be transferred to TDCJ-PD to 
complete his/her sentence[:] 

[(A)] no later than the youth's 19th birthday.[, for youth 
committed on or after June 9, 2007; or] 

[(B) no later than the youth's 21st birthday, for youth 
committed before June 9, 2007.] 

(4) Transfer to TDCJ-PD for Youth on TJJD Parole. A 
youth on TJJD parole who has not completed his/her sentence must 
be transferred to TDCJ-PD no later than the youth's[:] 

[(A)] 19th birthday.[, for youth committed on or after 
June 9, 2007; or] 

[(B) 21st birthday, for youth committed before June 9, 
2007.] 

(e) [(5)] Transfer Recommendation for Youth [Committed on 
or after June 9, 2007,] Who Will Not Complete the Minimum Period 
of Confinement before [Before] Age 19. TJJD requests a court hearing 
for any youth who cannot complete his/her minimum period of con-
finement by his/her 19th birthday. The purpose of the hearing is [For 
a youth sentenced on or after June 9, 2007 who will not have com-
pleted his/her minimum period of confinement upon reaching his/her 
19th birthday, TJJD requests a court hearing] to determine whether the 
youth will be transferred to TDCJ-CID [TDCJ-ID] or to TDCJ-PD. 
Notwithstanding the criteria in subsection (d)(2) of this section, TJJD 
considers the following factors in forming a recommendation for the 
committing court: 

(1) [(A)] length of stay in TJJD; 

(2) [(B)] youth's progress in the rehabilitation program; 

(3) [(C)] youth's behavior while in TJJD; 

(4) [(D)] youth's offense/delinquent history; and 

(5) [(E)] any other relevant factors, such as: 

(A) [(i)] risk factors and protective factors the youth 
possesses as identified in his/her psychological evaluation; and 

(B) [(ii)] the welfare of the community. 

(f) [(e)] Discharge Criteria. TJJD discharges youth from its 
jurisdiction when one of the following occurs: 

(1) expiration of the sentence imposed by the juvenile 
court, unless the youth is under concurrent commitment orders as 
described in §380.8525 of this title; or 

(2) the youth has been transferred to TDCJ-CID [TDCJ-
ID] under court order or transferred to TDCJ-PD. 

(g) [(f)] Decision Authority for Approval to Transfer. 

(1) TJJD does not transfer youth from a high-restriction 
[high restriction] facility to TDCJ-PD until the executive director or 
his/her designee determines the youth's community re-entry/transition 
plan adequately addresses risk factors. 

(2) When a determination has been made that the youth 
meets [transfer] criteria for requesting a hearing for transfer to TDCJ-
CID [TDCJ] or cannot complete his/her minimum period of confine-
ment before age 19 [the expiration of TJJD's jurisdiction], the executive 
director or his/her designee approves the staff request for a hearing by 
the committing juvenile court. 

(3) The committing juvenile court is the final decision au-
thority for transferring a youth to TDCJ-CID [TDCJ-ID]. 

(h) [(g)] Notification. 

[(1) For youth who will not be returning to court for a trans-
fer hearing, TJJD provides the committing juvenile court a copy of the 
youth's community re-entry/transition plan and a report concerning the 
youth's progress while committed to TJJD no later than 30 days before 
the date of the youth's release or discharge. Additionally, if on release 
the youth is placed in another state or a county other than a county 
served by the committing juvenile court, TJJD provides the community 
re-entry/transition plan and progress report to a juvenile court having 
jurisdiction over the county of the youth's residence.] 

(1) [(2)] TJJD notifies the following at least ten calendar 
days before the youth's discharge due to expiration of sentence or trans-
fer to TDCJ-PD without a transfer/release hearing: 

(A) the committing juvenile court; 

(B) the prosecuting attorney; 

(C) the youth's TJJD parole officer; 

(D) the [county] chief juvenile probation officer in the 
county to which the youth is being moved; and 

(E) any entity that has issued an active warrant for the 
youth. 

(2) TJJD notifies any entity that has issued an active war-
rant for the youth at least ten calendar days before the youth's transfer to 
TDCJ-PD resulting from a transfer/release hearing or a youth's transfer 
to TDCJ-CID. 

§380.8569. Transfer of Sentenced Offenders Adjudicated for Capital 
Murder. 

(a) Purpose. This rule establishes [The purpose of this rule 
is to establish] criteria and the approval process for transferring sen-
tenced offenders adjudicated for capital murder to the Texas Depart-
ment of Criminal Justice-Parole Division (TDCJ-PD) or the Texas De-
partment of Criminal Justice-Correctional Institutions [Institutional] 
Division (TDCJ-CID) [(TDCJ-ID)]. 

(b) Applicability. This rule applies only to sentenced offenders 
[offender youth] adjudicated for capital murder. 

(c) General Provisions. 

(1) A detainer or bench warrant is not an automatic bar to 
earned release. The Texas Juvenile Justice Department (TJJD) releases 
youth to authorities pursuant to a warrant. 

(2) TJJD reviews each youth's progress: 

(A) six months after admission to TJJD; 

(B) when the minimum period of confinement is com-
plete; 

PROPOSED RULES April 15, 2016 41 TexReg 2693 



(C) when the youth becomes 16 years of age; 

(D) [(C)] when the youth becomes 18 years of age and 
again at 18 years and six months of age to determine eligibility or make 
a recommendation [eligibility/recommendation] for transfer to TDCJ-
CID [TDCJ-ID] or TDCJ-PD; and[, on or before:] 

[(i) 18 years of age and 18 years and six months of 
age for youth committed on or after June 9, 2007; or] 

[(ii) 20 years of age and 20 years and six months of 
age for youth committed before June 9, 2007; and] 

(E) [(D)] at other times as appropriate, such as after a 
major rule violation has been confirmed through a Level II hearing. 

(3) TJJD notifies the youth, the youth's parent/guardian, 
any designated advocate for the youth, and any identified victim(s) of a 
pending exit review [review/interview] at least 30 days before the date 
of the review. The notification informs the recipients that they have 
the opportunity to submit written comments to TJJD and specifies the 
date by which the comments must be received. The notification also 
informs the parent/guardian and any identified victim(s) that they may 
present information in person during the youth's exit review process 
and specifies the date by which a request to present in-person informa-
tion must be received. Any information received from a youth's family 
members, victims, local officials, staff, or the general public is consid-
ered by TJJD and included in the transfer [release/transfer] packet. 

(4) Youth whose committing offense is capital murder 
must serve the entire minimum period of confinement applicable to 
the youth's committing offense in high-restriction [high restriction] 
facilities unless: 

(A) the youth is transferred by the committing court to 
TDCJ-CID [TDCJ-ID in accordance with legal requirements or com-
mitting court approval]; or 

(B) the youth is approved by the committing court to 
attain parole status before completion of the minimum period of con-
finement; or 

(C) the youth's sentence expires before the minimum 
period of confinement expires. 

(5) A youth who has not received court approval to transfer 
to TDCJ-CID [TDCJ-ID] must be transferred to TDCJ-PD no later than 
[the] age 19 [at which TJJD jurisdiction ends]. 

(6) TJJD jurisdiction is terminated and a youth is dis-
charged when: 

(A) the youth [he/she] is transferred to TDCJ; or 

(B) the youth's [his/her] sentence has expired, except 
when the youth is committed to TJJD under concurrent determinate 
and indeterminate commitment orders as described [specified] in 
§380.8525 of this title. 

(d) Program Completion Criteria. TJJD reviews youth for pro-
gram completion and possible transfer to TDCJ-PD when the following 
criteria have been met: 

(1) no major rule violations confirmed through a Level [I 
or] II due process hearing within 90 days before the exit interview or 
during the approval process; and 

(2) completion of at least three years toward the minimum 
period of confinement; and 

(3) participation in or completion of assigned specialized 
treatment programs or curriculum as required under §380.8751 of this 
title; and 

(4) assignment by the Multi-disciplinary Team [multi-dis-
ciplinary team] to the highest stage in the [assigned] rehabilitation pro-
gram as described in §380.8703 of this title, which reflects that the 
youth: 

(A) is consistently participating in academic and work-
force development programs commensurate with abilities as reflected 
in the youth's educational plan; 

(B) is consistently participating in skills development 
groups, as reflected in the youth's individual case plan; 

(C) is consistently demonstrating learned skills, as re-
flected in the documentation of the youth's behavior; and 

(D) has completed a community reintegration plan[,] 
approved by the Multi-disciplinary Team [multi-disciplinary team,] 
that demonstrates the youth's: 

(i) understanding of his/her risk and protective fac-
tors; [and] 

(ii) development of skills, abilities, and knowledge 
to reduce risk factors and increase protective factors; [and] 

(iii) identification of goals and a plan of action to 
achieve those goals; and 

(iv) identification of obstacles that may hinder suc-
cessful re-entry and plans to deal with those obstacles; and 

(E) participation in or completion of statutorily required 
rehabilitation programming, including but not limited to: 

(i) participation in a reading improvement program 
for identified youth to the extent required under §380.9155 of this title; 

(ii) participation in a positive behavioral interven-
tions and supports system to the extent required under §380.9155 of 
this title; and 

(iii) completion of at least 12 hours of a gang inter-
vention education program, if required by court order. 

(e) Youth Who Do Not Meet Program Completion Criteria. If 
a [the] youth does not meet the criteria in subsection (d) of this section, 
TJJD recommends transfer to TDCJ-PD or TDCJ-CID [TDCJ-ID] to 
the committing juvenile court and considers [will consider] the follow-
ing factors in forming its recommendation: 

(1) length of stay in TJJD; 

(2) youth's progress in the rehabilitation program; 

(3) youth's behavior while in TJJD; 

(4) youth's offense/delinquent history; and 

(5) any other relevant factors, such as: 

(A) risk factors and protective factors the youth pos-
sesses, as identified in his/her psychological evaluation; and 

(B) the welfare of the community. 

(f) Transfer to TDCJ-CID before [TDCJ-ID Before] Termina-
tion of TJJD's Jurisdiction. TJJD may request a juvenile court hearing 
to recommend transfer of a youth in a high-restriction [high restriction] 
facility to TDCJ-CID [TDCJ-ID] if the following criteria are met: 

(1) the youth is at least age 16; and 

(2) the youth has spent at least six months in high-restric-
tion [high restriction] facilities, which is counted as follows: 
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(A) if the youth received a determinate sentence for 
conduct that occurred in the community, the six months begins upon 
admission to TJJD; or 

(B) if the youth received a determinate sentence for 
conduct that occurred in a TJJD or contract facility, the six months be-
gins upon the youth's initial admission to TJJD, regardless of whether 
the initial admission resulted from a determinate or indeterminate 
commitment; and 

(3) the youth has not completed his/her sentence; and 

(4) the youth meets at least one of the following behavior 
criteria: 

(A) the youth has committed a felony or Class A mis-
demeanor while assigned to a residential facility; or 

(B) the youth has committed major rule violations as 
confirmed through a Level [I or] II due process hearing on three or 
more occasions; or 

(C) the youth has engaged in conduct that has resulted 
in [chronic disruption of program, which is defined as] at least five 
Security Program [security program] admissions or extensions in one 
month or ten in three months (see [See] §380.9740 of this title for in-
formation on the Security Program [security program.]); or 

(D) the youth has demonstrated an unwillingness 
[inability] to progress in his/her rehabilitation program due to persis-
tent non-compliance with objectives; and 

(5) alternative interventions have been tried without suc-
cess; and 

(6) the youth's conduct indicates that the welfare of the 
community requires the transfer. 

(g) Decision Authority for Approval to Transfer. 

(1) No later than five months before a youth reaches [the] 
age 19, [at which TJJD's jurisdiction ends,] the executive director or 
his/her designee must: 

(A) determine whether the youth meets criteria under 
this rule for transfer to TDCJ-PD or transfer to TDCJ-CID [TDCJ-ID]; 
and 

(B) approve the staff request for a hearing by the com-
mitting juvenile court to request transfer of the youth to TDCJ-PD or 
TDCJ-CID [TDCJ-ID]. 

(2) The committing juvenile court is the final decision au-
thority for transferring a youth to TDCJ-PD or TDCJ-CID [TDCJ-ID]. 

(h) Notification. TJJD notifies any entity that has issued an 
active warrant for the you that least ten calendar days before the youth's 
transfer. [TJJD notifies the following at least ten calendar days before 
the youth's transfer:] 

[(1) the committing juvenile court;] 

[(2) the prosecuting attorney;] 

[(3) the youth's parole officer;] 

[(4) the chief juvenile probation officer in the county to 
which the youth is being moved; and] 

[(5) any entity that has issued an active warrant for the 
youth.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601448 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 490-7014 

CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES 
The Texas Juvenile Justice Department (TJJD) proposes 
amendments to §380.8707, concerning Furloughs, and 
§380.9161, concerning Youth Employment and Work. 

SECTION-BY-SECTION SUMMARY 

The amended §380.8707 will add off-campus employment to the 
list of reasons an administrative furlough may be granted. The 
amended rule will also clarify that youth may be granted an ad-
ministrative furlough for health care services (rather than medical 
services). Additionally, the rule will no longer include a prohibi-
tion on granting furloughs to youth assigned to emergency shel-
ters. 

The amended §380.9161 will add individualized skills develop-
ment programs to the types of uncompensated work listed in the 
rule. These programs may include tasks incidental to facility op-
erations and/or assignments related to developing job skills or 
obtaining industry certifications. Youth who demonstrate sus-
tained improvement may be eligible for incentives, which may 
include minimal monetary awards. The amended rule will also 
clarify that a youth must meet established criteria and apply for 
a specific work assignment in order to participate in the paid 
on-campus work program. Additionally, the rule will clarify that 
the requirement for each facility to maintain and implement writ-
ten procedures is not limited to the paid on-campus work pro-
gram. Each facility must have written procedures for all types 
of compensated work programs, including on-campus work and 
off-campus work. 

FISCAL NOTE 

Mike Meyer, Chief Financial Officer, has determined that for each 
year of the first five years the amended sections are in effect, 
there will be no significant fiscal impact for state or local govern-
ment as a result of enforcing or administering the sections. 

PUBLIC BENEFITS/COSTS 

Rebecca Walters, Director of Youth Placement and Program De-
velopment, has determined that for each year of the first five 
years the amended sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be pro-
motion of successful community reentry by allowing youth with 
high school diplomas or GEDs to spend more time developing 
job skills and social skills and obtaining employment experience 
while in a secure TJJD facility. 

Mr. Meyer has also determined that there will be no effect on 
small businesses or micro-businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
sections as proposed. No private real property rights are af-
fected by adoption of these sections. 

PUBLIC COMMENTS 
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Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Steve Roman, Policy Coordina-
tor, Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas 78711 or e-mail to policy.proposals@tjjd.texas.gov. 

SUBCHAPTER B. TREATMENT 
DIVISION 1. PROGRAM PLANNING 
37 TAC §380.8707 
STATUTORY AUTHORITY 

The amended section is proposed under Texas Human Re-
sources Code §242.003, which authorizes TJJD to adopt rules 
appropriate to the proper accomplishment of its functions and to 
adopt rules for governing TJJD schools, facilities, and programs. 
The amended section is also proposed under Texas Human 
Resources Code §244.005, which authorizes TJJD to permit a 
committed child liberty under supervision on conditions TJJD 
believes are conducive to acceptable behavior and to order the 
child's confinement under conditions TJJD believes are best 
designed for the child's welfare and the interests of the public. 

No other statute, code, or article is affected by this proposal. 

§380.8707. Furloughs. 
(a) Purpose. This rule establishes [The purpose of this rule is 

to establish] the conditions under which a youth may be furloughed 
while in any residential placement. 

(b) Definitions. Furlough--an authorized absence from an as-
signed residential facility for a specific purpose and for a limited period 
of time. 

(c) General Provisions. 

(1) Youth in a residential facility may be granted the fol-
lowing types of furloughs. 

(A) Emergency. An emergency furlough may be 
granted when an emergency situation exists in the youth's family 
that, under normal circumstances, would require his/her presence as 
a family member. 

(B) Administrative. An administrative furlough may be 
granted for programmatic reasons, such as [including] pre-placement 
visits to residential programs, home visits, health care [and medical] 
services, or, for youth in high-restriction facilities, off-campus employ-
ment. 

(C) Bench warrant. A bench-warrant furlough is 
granted when a bench warrant is served on a youth and custody is 
transferred to the judicial jurisdiction issuing the warrant. 

(D) Return to court. A return-to-court furlough is 
granted when a determinate sentenced offender leaves a residential 
facility for a court appearance to determine disposition as required by 
law. 

[(2) Administrative furloughs are not permitted for youth 
assigned to placement in emergency shelters.] 

(2) [(3)] Administrative furloughs to a home that has been 
disapproved or is pending a home evaluation are not permitted. 

(3) [(4)] Emergency and administrative furloughs are sub-
ject to certain restrictions based [that depend] on a youth's custody and 
supervision rating. See §380.9707 of this title for more information. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601441 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 490-7014 

SUBCHAPTER C. PROGRAM SERVICES 
DIVISION 3. YOUTH EMPLOYMENT AND 
WORK 
37 TAC §380.9161 
STATUTORY AUTHORITY 

The amended section is proposed under Texas Human Re-
sources Code §242.003, which authorizes TJJD to adopt rules 
appropriate to the proper accomplishment of its functions and to 
adopt rules for governing TJJD schools, facilities, and programs. 
The amended section is also proposed under Texas Human 
Resources Code §244.005, which authorizes TJJD to permit a 
committed child liberty under supervision on conditions TJJD 
believes are conducive to acceptable behavior and to order the 
child's confinement under conditions TJJD believes are best 
designed for the child's welfare and the interests of the public. 

No other statute, code, or article is affected by this proposal. 

§380.9161. Youth Employment and Work. 

(a) Purpose. This rule provides [The purpose of this rule is 
to provide] opportunities for compensated and uncompensated work to 
allow youth in residential facilities to experience the responsibilities 
and rewards of constructive work. 

(b) Applicability. This rule applies to residential [high restric-
tion and medium restriction] facilities operated by the Texas Juvenile 
Justice Department (TJJD). 

(c) General Provisions. 

(1) Youth are not permitted to perform any work prohibited 
by state or federal regulations or statutes pertaining to child labor. 

(2) Repetitive, purposeless, and degrading make-work is 
prohibited. 

(3) Training and work programs use the advice and assis-
tance of labor, business, and industrial organizations where applicable. 

(4) Due to the short length of stay and the intent of the pro-
gram, orientation and assessment units do not provide for any youth 
work programs other than routine housekeeping chores. 

(5) TJJD does not discriminate against youth on the basis 
of race, color, national origin, sex, religion, disability, or genetic infor-
mation in providing opportunities for uncompensated and compensated 
work. 

(d) Uncompensated Work. 

(1) Youth [in TJJD facilities] may be required to do the fol-
lowing kinds of work without compensation: 

(A) assignments that [which] are part of an agency ed-
ucational curriculum (i.e., vocational training); 

(B) tasks performed as community service; and/or 
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(C) routine housekeeping chores that [which] are 
shared by all youth in the facility, including basic facility maintenance. 

(2) Youth may volunteer to participate in work and train-
ing opportunities without compensation as part of an individualized 
skills development program. The work and training opportunities may 
include, but are not limited to, tasks incidental to facility operations 
and assignments related to developing job skills or obtaining industry 
certifications. Youth who participate in a skills development program 
and demonstrate sustained improvement may be eligible for incentives, 
which may include minimal monetary awards. 

(3) [(2)] A youth [Youth in TJJD facilities] may volunteer 
to perform work without compensation as restitution for damage he/she 
has caused [done by youth]. 

(e) Compensated Work. 

(1) Each facility maintains and implements written proce-
dures for operating compensated work programs that provide youth 
with training and employment experience. 

(2) [(1)] Youth who meet established criteria may be paid 
for performing tasks incidental to facility operations if such employ-
ment is part of the youth's reentry plan. These [Youth] work assign-
ments must be applied for and [at all TJJD-operated facilities] are gov-
erned by standardized job descriptions and guidelines. [Each facility 
implements procedures for operating campus work programs that pro-
vide youth with training and employment experience.] 

(3) [(2)] TJJD may operate a Prison Industry Enhancement 
Certification Program (PIECP) in accordance with Texas Human Re-
sources Code Chapter 246 and Texas Government Code Chapter 497. 
Youth who participate in a PIECP are paid no less than the federal min-
imum wage. 

(4) [(3)] Certain youth may qualify for off-campus employ-
ment. Such youth must be paid in accordance with federal wage laws. 
[Youth working in the community are paid no less than the federal min-
imum wage.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
TRD-201601442 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 490-7014 

SUBCHAPTER C. PROGRAM SERVICES 
DIVISION 4. HEALTH CARE SERVICES 
37 TAC §380.9197 
The Texas Juvenile Justice Department (TJJD) proposes 
amendments to §380.9197, concerning HIV/AIDS. 

In accordance with House Bill 1595 enacted by the 84th Texas 
Legislature, the amended rule will include a provision stating that 
HIV testing may be performed on a youth when the testing is 
compelled by a court order following a request made by TJJD 
staff in accordance with Texas Code of Criminal Procedure Arti-
cle 18.22. 

The amended rule will also reflect that TJJD staff who request 
testing of a youth under Texas Health and Safety Code §81.050 
or Texas Code of Criminal Procedure Article 18.22 are entitled 
to receive the results of the test from the entity specified in the 
applicable statute. 

Additionally, the rule will clarify that: 1) only TJJD-contracted 
health care staff are authorized to release or disclose HIV test re-
sults or a youth's HIV/AIDS status to the individuals specified in 
the rule when the testing is conducted by TJJD; and 2) HIV test-
ing may be performed on a youth when the testing is compelled 
by a Texas Department of State Health Services (DSHS) order 
following a request made by TJJD staff in accordance with Texas 
Health and Safety Code §81.050. Previously, the rule referred 
only to testing compelled by a court order under this statute. 

FISCAL NOTE 

Mike Meyer, Chief Financial Officer, has determined that for each 
year of the first five years the amended section is in effect, there 
will be no significant fiscal impact for state or local government 
as a result of enforcing or administering the section. 

PUBLIC BENEFITS/COSTS 

Dr. Tushar Desai, Medical Director, has determined that for each 
year of the first five years the amended section is in effect, the 
public benefit anticipated as a result of administering the sec-
tion will be the availability of an up-to-date rule that reflects all 
statutes relating to compelling a youth to be tested for HIV fol-
lowing an incident of occupational exposure to blood or other 
potentially infectious material. 

Mr. Meyer has also determined that there will be no effect on 
small businesses or micro-businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
section as proposed. No private real property rights are affected 
by adoption of this section. 

PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Steve Roman, Policy Coordina-
tor, Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas 78711 or e-mail to policy.proposals@tjjd.texas.gov. 

STATUTORY AUTHORITY 

The amended section is proposed under Texas Human Re-
sources Code §242.003, which authorizes TJJD to adopt rules 
appropriate to the proper accomplishment of its functions and to 
adopt rules for governing TJJD schools, facilities, and programs. 

No other statute, code, or article is affected by this proposal. 

§380.9197. HIV/AIDS. 

(a) Purpose. This rule provides for a safe and healthy envi-
ronment for youth in Texas Juvenile Justice Department (TJJD) resi-
dential facilities by offering HIV/AIDS education, testing, and coun-
seling/treatment and by ensuring compliance with confidentiality and 
reporting laws. Each youth is treated equally, and every youth's right 
to privacy is respected. 

(b) Definitions. 

(1) AIDS--Acquired immune deficiency syndrome, as de-
fined by the Centers for Disease Control and Prevention (CDC). 

(2) HIV--Human immunodeficiency virus. 

(3) Test Result--Any statement indicating that an identifi-
able individual has or has not been tested for HIV infection, antibodies 
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to HIV, or infection with any other probable causative agent of AIDS. 
This includes a statement or assertion that the individual is positive, 
negative, at risk, or has or does not have a certain level of antigen or 
antibody. 

(c) Testing. 

(1) Testing for HIV infection, antibodies to HIV, or infec-
tion with any other probable causative agent of AIDS is part of routine 
laboratory testing performed when a youth is admitted to TJJD and 
does not require a specific consent form. 

(2) Youth have the right to refuse HIV testing in writing, 
including routine HIV testing performed during admission, except as 
provided by law [bylaw]. 

(3) HIV testing is not performed routinely as a result of an 
assault. 

(4) HIV testing may be performed on a youth only when: 

(A) the youth is admitted to TJJD; 

(B) the testing is requested by the youth and/or the test-
ing is performed with the youth's consent after his/her admission to 
TJJD; 

(C) the testing is compelled by a Texas Department of 
State Health Services (DSHS) order or court order following a request 
made by TJJD staff in accordance with §81.050 of the Texas Health 
and Safety Code; [§81.050 and agency policy relating to occupational 
exposure to reportable diseases, including HIV infection and AIDS; 
and/or] 

(D) the testing is compelled by a court order following 
a request made by TJJD staff in accordance with Article 18.22 of the 
Texas Code of Criminal Procedure; and/or 

(E) [(D)] the testing is directed by a warrant obtained by 
the TJJD Office of Inspector General or other law enforcement entity. 

(5) Blood may be collected for HIV testing only by nurses, 
medical providers, or DSHS [the Texas Department of State Health 
Services (DSHS)] or its local testing designee. 

(6) Post-test counseling is provided for youth with positive 
HIV test results. Pre-test counseling is provided for any HIV test con-
ducted after admission to TJJD. 

(d) Confidentiality. 

(1) HIV test results or a youth's HIV/AIDS status are confi-
dential and may [not] be released or disclosed only by TJJD-contracted 
health care staff and only [except] to: 

(A) [(1)] the TJJD medical director; 

(B) [(2)] the TJJD director of nursing; 

(C) [(3)] a physician, nurse, or other health care person-
nel who has a legitimate need to know the information to provide for 
the youth's health and welfare; 

(D) [(4)] the youth's parent/guardian if the youth is un-
der [age] 18 years of age or with the youth's consent if the youth is at 
least 18 years of age; 

(E) [(5)] any medical professional with a signed release 
from the youth or the youth's parent/guardian, as appropriate. The writ-
ten consent must state that HIV test results are to be released; or 

[(6) a TJJD employee for a result obtained in accor-
dance with Health and Safety Code §81.050 and subsection (c)(4)(C) 
of this section; or] 

(F) [(7)] any person with a right pursuant to law to ob-
tain the information. 

(2) TJJD staff who request testing in accordance with 
§81.050 of the Texas Health and Safety Code or Article 18.22 of the 
Texas Code of Criminal Procedure have a right to receive the test 
results from the entity specified in the applicable statute. 

(e) Reporting. As required by state law, TJJD reports any 
AIDS cases or the HIV-positive [HIV positive] status of a youth di-
agnosed by a physician in accordance with CDC standards to the ap-
propriate DSHS authority through the facility medical provider. 

(f) Housing. HIV-positive [HIV positive] youth are not segre-
gated from the general population based solely on positive HIV status. 
Housing assignments are made in accordance with §380.8524 of this 
title. 

(g) Treatment. HIV-positive [HIV positive] youth are referred 
immediately to appropriate health care facilities or specialists for fur-
ther evaluation, treatment, and counseling. 

(h) Access to Services. Youth in TJJD facilities are not 
denied equal access to appropriate medical services because of their 
HIV/AIDS status. 

(i) Education. 

(1) TJJD provides educational [education] information to 
youth regarding HIV/AIDS as follows. 

(A) All youth participate in an educational [education] 
session when admitted to TJJD. 

(B) Education may continue as part of the academic 
program. 

(C) Medical staff educate youth as indicated and/or as 
requested. 

(2) HIV/AIDS education for youth is based upon current, 
accurate, scientific information provided by officially recognized au-
thorities on public health. Information is communicated in a manner 
that youth comprehend and that is sensitive to cultural and other differ-
ences. 

(3) Educational [Education] programs address topics 
including, but not limited to: 

(A) disease and disease process; 

(B) signs and symptoms; 

(C) modes of HIV transmission, including high-risk 
and criminal behaviors that are potential risks for HIV transmission 
during confinement and after release; 

(D) methods of preventing HIV transmission; and 

(E) confidentiality of medical information and the civil 
and criminal penalties for failing to comply. 

(j) Training. 

(1) All TJJD direct-care staff members receive [receives] 
training initially during orientation and annually thereafter. 

(2) Staff at TJJD district offices and Central [Austin] Office 
receive educational information annually. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 29, 2016. 
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CHAPTER 385. AGENCY MANAGEMENT 
AND OPERATIONS 
The Texas Juvenile Justice Department (TJJD) proposes 
amendments to the following rules in Chapter 385, Subchapters 
B and C: §385.8117 (Private Real Property Rights Affected by 
Governmental Action), §385.8134 (Notice of Youth Confessions 
of Child Abuse), §385.8135 (Rights of Victims), §385.8145 
(Volunteers and Volunteer Council), §385.8183 (Advocacy and 
Support Group Access), §385.9959 (Transportation of Youth), 
and §385.9975 (State Inscription). 

SECTION-BY-SECTION SUMMARY 

The amended §385.8117 will clarify that the TJJD staff member 
proposing a governmental action is responsible for the actions 
described in the rule. The rule will also clarify that the definitions 
of terms used in the rule can be found in the Private Real Prop-
erty Rights Preservation Act. Additionally, the amendment will 
remove unnecessary language concerning public information. 

The amended §385.8134 will clarify that the rule includes confes-
sions of child abuse made by youth who are on TJJD parole. The 
rule will also clarify that the staff member or volunteer to whom 
the confession was made is responsible for making the report to 
the appropriate agency and for informing his/her supervisor that 
the report was made. Additionally, the amendment will remove 
language that established separate procedures for reporting cer-
tain kinds of alleged abuse or neglect in order to clarify that all 
confessions of abuse or neglect under this rule must be reported 
in the same manner, consistent with state law. 

The amended §385.8135 will clarify that a victim may receive 
information and notification concerning a youth's transfer to the 
institutions division of TDCJ, in addition to the parole division of 
TDCJ. The rule will also add the following to the list of items TJJD 
staff may reveal to a victim who has requested information: 1) 
the youth's physical address if the youth is living at a TJJD res-
idential placement; and 2) information about and an invitation 
to participate in TJJD's Special Services Committee or Release 
Review Panel review. Additionally, the amendment will add that 
staff may not reveal to the victim the name of a youth's new lo-
cation if that location is only for mental health treatment. 

The amended §385.8145 will add that a qualified community 
relations coordinator oversees the volunteer program at each 
TJJD-operated facility and parole office. The rule will also clar-
ify the various steps involved in the screening and application 
process (i.e., criminal background check, fingerprints, personal 
character references, and an interview) for volunteers. Addition-
ally, the amendment will add that every TJJD-operated residen-
tial facility and parole office must use volunteers to enhance re-
habilitation efforts for youth. 

The amended §385.8183 will be expanded to grant social ser-
vices providers access to residential facilities. The rule will also 
add a definition for social services providers. Additionally, the 

amendment will clarify that the rule applies to all residential fa-
cilities operated by TJJD. 

The amended §385.9959 will: 1) add that requests for trans-
portation are submitted via email to the Centralized Placement 
Unit and the transportation unit coordinator. These requests 
are approved by the sending chief local administrator or de-
signee following completion of any due process required for 
youth movement; 2) clarify when the Transportation Unit is 
responsible for transporting a youth; 3) add that when a youth 
is transported between residential facilities operated by TJJD, 
staff also transport the youth's case file, if available; and 4) add 
that if transportation is not provided or coordinated by the Trans-
portation Unit, the sending facility arranges and, if necessary, 
pays for transportation of a youth to a placement or home. 

The amended §385.9975 will add a new category to the list of 
TJJD vehicles that are exempt from the requirement to bear the 
state inscription. The new category is for vehicles primarily used 
as part of the agency pool that are available for use by various 
personnel in support of agency operations. The rule will also no 
longer include the requirement that a vehicle must be used for 
extended travel away from staff members' home base to qualify 
for the state-inscription exemption. 

RULE REVIEW 

Simultaneously with these proposed rulemaking actions, TJJD 
also publishes this notice of intent to review §§385.8117, 
385.8134, 385.8135, 385.8145, 385.8183, 385.9959, and 
385.9975 as required by Texas Government Code §2001.039. 
Comments on whether the reasons for originally adopting these 
rules continue to exist may be submitted to TJJD by following 
the instructions provided later in this notice. 

FISCAL NOTE 

Mike Meyer, Chief Financial Officer, has determined for each 
year of the first five years the amended sections are in effect, 
there will be no significant fiscal impact for state or local govern-
ment as a result of enforcing or administering the sections. Al-
though the proposed §385.9959 includes a new provision estab-
lishing that TJJD facilities may pay for transportation of a youth 
to his/her next placement when the TJJD Transportation Unit is 
unable to transport the youth, there is no significant fiscal impact 
associated with the updated section as it merely codifies current 
practice. 

PUBLIC BENEFITS/COSTS 

Chelsea Buchholtz, Chief of Staff, has determined that for each 
year of the first five years the amended sections are in effect, the 
public benefit anticipated as a result of administering the sections 
will be the availability of rules that have been updated to conform 
to current laws and to more accurately reflect TJJD's current op-
erational practices. 

Another anticipated public benefit for §385.8183 is the promo-
tion of rehabilitation by providing social services providers with 
increased access to TJJD facilities. 

Mr. Meyer has also determined that there will be no effect on 
small businesses or micro-businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
sections as proposed. No private real property rights are af-
fected by adoption of these sections. 

PUBLIC COMMENTS 
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Comments on the proposal and/or rule review may be submit-
ted within 30 days after publication of this notice to Steve Ro-
man, Policy Coordinator, Texas Juvenile Justice Department, 
P.O. Box 12757, Austin, Texas 78711 or email to policy.propos-
als@tjjd.texas.gov. 

SUBCHAPTER B. INTERACTION WITH THE 
PUBLIC 
37 TAC §§385.8117, 385.8134, 385.8135, 385.8145, 385.8183 
STATUTORY AUTHORITY 

Section 385.8117 is proposed under Texas Human Resources 
Code §242.003, which authorizes TJJD to adopt rules appropri-
ate to the proper accomplishment of its functions and to adopt 
rules for governing TJJD schools, facilities, and programs. Addi-
tionally, §385.8117 is proposed in accordance with direction from 
the Texas Attorney General, who has established guidelines un-
der Texas Government Code §2007.041 that direct governmen-
tal entities to institute their own specific procedures for making 
an analysis of whether a proposed action results in a taking un-
der the Private Real Property Rights Preservation Act. 

Section 385.8134 is proposed under Texas Family Code 
§261.105, which requires TJJD to adopt rules for identifying a 
report made to TJJD that is appropriate to refer to the Depart-
ment of Family and Protective Services or a law enforcement 
agency for investigation. 

Sections 385.8135 and 385.8145 are proposed under Texas Hu-
man Resources Code §242.003, which authorizes TJJD to adopt 
rules appropriate to the proper accomplishment of its functions 
and to adopt rules for governing TJJD schools, facilities, and pro-
grams. 

Section 385.8183 is proposed under Texas Human Resources 
Code §242.003, which authorizes TJJD to adopt rules appropri-
ate to the proper accomplishment of its functions and to adopt 
rules for governing TJJD schools, facilities, and programs. Sec-
tion 385.8183 is also proposed under Texas Human Resources 
Code §242.056, which requires TJJD to allow advocacy and sup-
port groups whose primary functions are to benefit children, in-
mates, girls and women, the mentally ill, or victims of sexual as-
sault to provide on-site information, support, and other services 
for children confined in TJJD facilities. 

No other statute, code, or article is affected by this proposal. 

§385.8117. Private Real Property Rights Affected by Governmental 
Action. 

(a) Purpose. This [The purpose of this] rule establishes [is to 
establish] procedures for [whereby] the Texas Juvenile Justice Depart-
ment (TJJD) to determine [agency determines] if private real property 
rights are affected by proposed governmental action to be taken by 
TJJD [TYC]. 

(b) Responsibility. The TJJD staff member proposing a gov-
ernmental action is responsible for the actions described herein. 

(c) Definitions. Definitions pertaining to this rule are in the 
Private Real Property Rights Preservation Act (the Act), Chapter 2007 
of the Texas Government Code. 

(d) [(b)] Categorical Determination. [Categorical Determina-
tions that no private real property interests are affected by the pro-
posed governmental action obviates need for further compliance with 
the Private Real Property Preservation Act (Chapter 2007 Government 
Code).] 

(1) Activities related to the following, [The following ac-
tivities] and the programs, policies, rules, or regulations promulgated 
to implement them, do not affect private real property rights [interests]: 

(A) [activities related to] youth care and treatment; 

(B) [activities related to] facility operations, mainte-
nance, and construction; 

(C) [activities related to] personnel management; and 

(D) [activities related to] purchase of goods and ser-
vices.[;] 

(2) If the proposed governmental [government] action falls 
within one of the above categories, further compliance with the Act 
is not required and a Takings Impact Assessment (TIA) must not be 
initiated [there is no need to proceed further with the TIA process]. 

(3) If the proposed governmental action does not fall within 
one of the above categories, TJJD must make [it is determined whether 
private real property interests are affected by the proposed governmen-
tal action. This is accomplished by making] a No Private Real Property 
Impact Determination to determine if a TIA is required. 

(e) [(c)] [Making a] No Private Real Property Impact (No 
PRPI) Determination. [If it is determined that there are no private 
real property interests impacted by a specific governmental action, 
the need for any further compliance with the Private Real Property 
Preservation Act (Chapter 2007 Government Code) is obviated.] 

(1) A No PRPI [Private Real Property Impacts] Determi-
nation [(No PRPI Determination)] is made [determined] by finding 
[answering the following question: Does] the proposed governmental 
action does not [Covered Governmental Action] result in a burden on 
private real property according to the procedures in subsection (e)(2) of 
this section. [Private Real Property as that term is defined in the Act?] 

(2) A No PRPI Determination is made by answering 
[Whether the governmental action results in a burden on Private Real 
Property is determined by the answers to] the following questions. 

(A) Will the proposed governmental action involve a 
physical seizure or occupation of private real property? 

(B) Will the proposed governmental action involve a 
regulation of private real property or of activities occurring on private 
real property? 

(C) Will the proposed governmental action diminish or 
destroy the right of a private property owner to exclude others from the 
property, [to] possess it, or dispose of it? 

(D) Will the value of private real property that is the 
subject of the proposed governmental action be reduced by 25% or 
more as a result of the action? 

(3) If the answer to all [each of the] four questions in sub-
section (e)(2) of this section is "NO," [NO,] there is a No PRPI [Private 
Real Property Impact (No PRPI)] Determination and no further action 
is required under the Act [pursuant to Chapter 2007 of the Government 
Code is needed for the governmental action]. If the answer to any of 
the four questions in subsection (e)(2) of this section is "YES," a TIA is 
required by the Act. [TYC must undertake evaluation of the proposed 
governmental action on private real property rights.] 

(f) [(d)] TIA [Takings Impact Assessment (TIA)]. 

(1) Initiating a [Prior to Completion of] TIA. Before a TIA 
is initiated, the following must [completed, It should] be determined 
to be true pursuant to the [by the above] procedures in subsections (d) 
and (e) of this section [that]: 
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(A) the contemplated governmental action does not fall 
within the categorical determinations [Categorical Determinations] for 
which no TIA is required; and 

(B) [that] there may be an impact on private real prop-
erty interests [Private Real Property Interests]. 

(2) Elements of the TIA. If the criteria in section (f)(1) are 
met, TJJD must prepare a written TIA that does the following: [Takings 
Impact Assessment (TIA). The specific elements that must be evaluated 
when proposing to undertake a governmental action that requires a TIA 
include the following actions.] 

(A) describes [Describe] the specific purpose of the pro-
posed governmental action; [and identify] 

(B) identifies: 

(i) whether and how the proposed governmental ac-
tion substantially advances its stated purpose; [and] 

(ii) [(B)] describes [Describe] the burdens imposed 
on private real property; and 

(iii) [(C)] describes [Describe] the benefits to soci-
ety resulting from the proposed use of private real property; and 

(C) [(D)] explains [Determine] whether engaging in the 
proposed governmental action will constitute a taking under the United 
States Constitution, the Texas Constitution, or the Act; and ["taking" 
by answering:] 

[(i) Is there a "taking" under the United States Con-
stitution; or] 

[(ii) Is there a "taking" under the Texas Constitution; 
or] 

[(iii) Is there a "taking" under the Act (25% diminu-
tion in value of property subject of the governmental action); and] 

(D) [(E)] describes [Describe] reasonable alternative 
actions that could accomplish the specified purpose and compares, 
evaluates, and explains [compare, evaluate, and explain]: 

(i) how an alternative action would further the spec-
ified purpose; and 

(ii) whether an alternative action would constitute a 
taking. 

[(e) A takings impact assessment prepared under this section 
is public information.] 

§385.8134. Notice of Youth Confessions of Child Abuse. 

(a) Purpose. This [The purpose of this] rule provides require-
ments, consistent with [is to provide guidelines according to] the Texas 
Family Code, Chapter [(TFC), chapter] 261, Subchapter B, for Texas 
Juvenile Justice Department (TJJD) [Youth Commission (TYC) super-
visors to report information given to them by TYC] staff members or 
volunteers to report information regarding TJJD [TYC] youth who con-
fess [confessing, while in any TYC operated facility or contract care 
program,] to having abused or neglected [abusing or neglecting] a child 
or children at a time other than when assigned to a TJJD-operated res-
idential facility or contract care program [some time in the past when 
they were not in a TYC operated facility or contract care program]. 

(b) Applicability. This rule does not apply to reporting sus-
pected abuse or neglect of youth in TJJD [TYC] programs, which is 
addressed in §380.9333 [. See §93.33] of this title [(relating to Al-
leged Abuse, Neglect and Exploitation)]. [See Chapter 261, Subchap-
ter B, Family Code, for reporting confessions of TYC youth who are 

released under TYC supervision that they abused or neglected children 
when they were not in a TYC operated facility or contract care pro-
gram. Such reports must be made within 48 hours to the Department 
of Family and Protective Services (DFPS) or to a state or local law en-
forcement agency.] 

(c) Definitions. For the purposes of this rule, abuse and neglect 
are defined by Texas Family Code §261.001. 

(d) [(c)] Reporting. 

(1) In accordance with Texas Family Code §261.101, a 
TJJD [A TYC] staff member or volunteer who has cause to believe 
[has cause to believe, based on information provided by a youth in 
a TYC operated facility or contract care program,] that a TJJD [the] 
youth is responsible for abusing or neglecting a child or children at 
a time other than when the youth was assigned to a TJJD-operated 
residential [some time in the past when the youth was not in a TYC 
operated] facility or contract care program[,] must, within 48 hours 
after receiving the [report that] information upon which the belief is 
based, report the alleged abuse or neglect[, not later than the 48 hours 
after the staff member first receives it,] to the Texas Department of 
Family and Protective Services (DFPS) or [DFPS,] to a state or local 
law enforcement agency where the alleged abuse or neglect occurred. 
The report must contain accurate and detailed information upon which 
the cause to believe abuse or neglect occurred is based.[, or to the 
person's appropriate TYC supervisor.] 

(2) A report does not need to be made if it is determined 
from existing documentation that the alleged abuse or neglect [youth's 
statement]: 

(A) has already been referred to DFPS or a law enforce-
ment agency [by an agency supervisor] and the new report includes no 
new information; 

(B) relates only to conduct that resulted in the youth's 
commitment to TJJD [TYC]; or 

(C) relates only to conduct that resulted in a previ-
ous referral to a juvenile probation department or to juvenile court 
[adjudication, deferred prosecution or disposition without referral to 
court]. 

(3) The staff member or volunteer must inform his/her su-
pervisor about the report. 

[(d) Referral of Report for Investigation.] 

[(1) If the victim in a report made pursuant to subsection 
(c) is a member of the youth's same household, the appropriate TYC 
supervisor receiving the report shall refer it immediately to DFPS or to 
the appropriate state or local law enforcement agency for investigation 
if:] 

[(A) the report is of injuries inflicted at any time that re-
quired prompt medical attention or hospitalization and that endangered 
the alleged victim's life or could have caused permanent functional im-
pairment or disfigurement; or] 

[(B) the report is of oral, anal, or genital intercourse that 
occurred at any time.] 

[(2) If the victim in a report made pursuant to subsection 
(c) is not a member of the youth's same household and the youth is 
considered a high risk, the appropriate TYC supervisor receiving the 
report shall refer it immediately to DFPS or to the appropriate state or 
local law enforcement agency for investigation if:] 
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[(A) the report is of injuries inflicted within the previous 
twelve months that required prompt medical attention or hospitaliza-
tion and that endangered the alleged victim's life or could have caused 
permanent functional impairment or disfigurement; or] 

[(B) the report is of oral, anal, or genital intercourse that 
occurred within the previous twelve months and that was without con-
sent under the law.] 

[(3) For the purposes of this subsection, a youth is consid-
ered a high risk if the report made pursuant to subsection (c), considered 
in the context of the TYC youth's current circumstances, presents a real 
and significant likelihood that the alleged victim (if the alleged victim 
is still a child at the time of the report) will be abused or neglected by 
the TYC youth in the foreseeable future.] 

[(e) Content of Referred Report. A report referred to DFPS 
or to an appropriate state or local law enforcement agency pursuant to 
subsection (d) shall include the most accurate and detailed information 
possible at the time the report is made. Whenever possible, a first-hand 
account should be provided directly by the person to whom the youth 
confessed.] 

§385.8135. Rights of Victims. 

(a) Purpose. This [The purpose of this] rule addresses [is to 
acknowledge] the rights of victims as described in [the] Texas Family 
Code Chapter 57 and Texas Code of Criminal Procedure Article 56.02[, 
Section 57.001, provide information as required,] and allows [allow] 
victims to provide input into the release process of youth committed 
to the Texas Juvenile Justice Department (TJJD) [Youth Commission 
(TYC)]. 

(b) Applicability. All of the rules and procedures afforded to 
a victim of a youth in TJJD custody, as indicated by the use of the term 
victim in this section, are equally afforded to the guardian of a victim or 
close relative of a deceased victim. [Rules governing confidentiality of 
youth records can be found in §99.1 of this title regarding confidential-
ity of a youth's alcohol and drug abuse and §99.9 of this title regarding 
access to youth information and records.] 

(c) Definitions. 

(1) Victim--a person who as the result of the delinquent 
conduct of a juvenile [child] suffers a financial loss or personal injury 
or harm. 

(2) Close relative of a deceased victim--a person who was 
the spouse of a deceased victim at the time of the victim's death or who 
is a parent or adult brother, sister, or child of the deceased victim. 

(3) Guardian of a victim--a person who is the legal 
guardian of the victim, whether or not the legal relationship between 
the guardian and victim exists because of the age of the victim or the 
physical or mental incompetence of the victim. 

[(d) All of the rules and procedures afforded to a victim of a 
youth in TYC custody, as indicated by the use of the term victim in this 
section, are equally afforded to the victim's guardian or close relative 
if the victim is deceased.] 

(d) [(e)] Victim Confidentiality. 

(1) Information in a Juvenile Victim Impact [victim im-
pact] statement (JVIS) or information submitted in the preparation of 
a JVIS [victim impact statement] is confidential with regard to the vic-
tim's name, social security number, address, telephone number, and [or] 
any other information which would identify or tend to identify the vic-
tim [identifying information, regardless of whether a victim has filed a 
written, formal request to allow public access of the information held 
to be disclosed]. 

(2) Any victim involvement while the youth is in TJJD 
[TYC] custody is confidential. 

(e) [(f)] Victim's Right to Information. 

(1) A victim may request, in writing, any of the information 
listed below: 

(A) information concerning the procedures for release 
or transfer of the youth from one program placement to another includ-
ing to the custody of the [pardons and paroles division of the] Texas 
Department of Criminal Justice (TDCJ) [for parole]; 

(B) notification of: [the proceedings] 

(i) [for] release under supervision, including release 
to TJJD [on] parole; [status, or] 

(ii) release to a non-institutional community place-
ment;[,] or 

(iii) transfer to TDCJ [for parole concerning the 
youth]; and 

(iv) discharge from TJJD supervision. 

[(C) notification of the youth's release under supervi-
sion including release on parole status, or release to a non-institutional 
community placement, or transfer to TDCJ for parole.] 

(2) If there is a signed request from the victim, the [The 
requested] information is[, if appropriate, will be] sent to the victim 
at his or her most current address on file [by TYC staff at the youth's 
placement program or administrator of victim services]. 

(3) For a victim who has requested information concerning 
a youth, TJJD[, the appropriate TYC] staff may reveal only the follow-
ing: 

(A) that the youth is under TJJD's supervision [TYC's 
jurisdiction]; 

(B) the youth's minimum length of stay and/or the min-
imum period of confinement; 

(C) the committing offense in which the victim was in-
volved; 

(D) the youth's conditions of parole supervision (except 
specialized treatment) and physical address if the youth is living at a 
TJJD residential placement; 

(E) information about and an invitation to participate in 
TJJD's Special Services Committee or Release Review Panel review [a 
TYC administrative hearing] for the offense in which the victim was 
involved; 

(F) that the youth has been transferred to another loca-
tion and the name of that location, unless the program is only for sub-
stance abuse and/or mental health treatment; 

(G) the name of the youth's caseworker and/or [or] pa-
role officer; and 

(H) general information about the agency's rehabilita-
tion program without revealing [(do not reveal] specific information 
regarding the youth's treatment[)]. 

(f) [(g)] Victim's Right to Participation. 

(1) A victim may provide [to TYC for inclusion in the 
youth's masterfile] information to be considered by TJJD [the com-
mission] before the youth is released [release] under supervision 
(including release to TJJD [on] parole), released [status, or release] to 
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a non-institutional community placement, or transferred to prison or 
TDCJ [transfer for] parole. 

(2) If the victim requests in writing and receives permis-
sion to provide input in person, he or she may participate in the staff 
meeting where [a youth's staffing for] release under supervision is con-
sidered [(home on parole status), or movement to a non-institutional 
community placement, or transfer to TDCJ parole]. The victim will 
[shall] not be allowed to attend the entire meeting [staffing] regarding 
the youth. 

(3) Victims who provide in-person input are [appear in per-
son will be] provided a waiting area separate from any location where 
they might encounter the youth. 

(g) [(h)] Victim Appeal. The victim has no right of appeal in 
any TJJD [TYC] decision. 

§385.8145. Volunteers and Community Resources [Volunteer] Coun-
cil. 

(a) Purpose. This [The purpose of this] rule establishes [is to 
establish] a volunteer program within the Texas Juvenile Justice De-
partment (TJJD) to expand youth opportunities for educational and 
recreational experiences and to provide youth with increased social in-
teractions. 

(b) Community Resource Councils. Community resource 
councils are established to support the youth committed to TJJD. 
Community resource councils are [Volunteer Council. A volunteer 
council will be located in each city where a TYC facility exists. 
Volunteer councils will be] organized as nonprofit corporations with 
tax-exempt [tax exempt] status. The councils' role includes: 

(1) informing the community about TJJD; [TYC, advising 
TYC] 

(2) informing TJJD of community interests and concerns;[, 
advocating for juveniles,] 

(3) promoting volunteer/community engagement; and 

(4) generating community [assisting in providing] re-
sources to benefit youth committed to TJJD [for juveniles]. 

(c) Volunteer Program. 

(1) The manager [administrator] of community programs 
administers TJJD [relations shall administer TYC] volunteer program 
[programs]. 

(2) A qualified community relations coordinator oversees 
the volunteer program at each TJJD-operated facility and parole office. 

(3) [(2)] Volunteers must successfully complete all screen-
ing and application processes, including: 

(A) submitting to a criminal background check in ac-
cordance with §385.8181 of this title; 

(B) providing fingerprints; 

(C) providing personal character references; and 

(D) participating in an interview. 

(4) Volunteers are [will be] recruited[, screened,] and se-
lected from various [all] cultural and socioeconomic segments of the 
community. 

(5) Every TJJD-operated residential facility and parole of-
fice must use volunteers to enhance rehabilitation efforts for youth. 

(6) [(3)] Volunteers are [will be] oriented to the TJJD pro-
gram and receive training before being assigned to work with youth. 

(7) [(4)] Volunteers must agree in writing to abide by 
federal and[,] state [and agency] laws[,] and TJJD policies and rules 
concerning [of] confidentiality of youth information. 

(8) [(5)] Volunteers are [will be systematically,] officially 
registered and provided proper identification as volunteers. 

(9) [(6)] Volunteers may [shall] not perform professional 
services for TJJD [TYC] unless certified or licensed to perform those 
services. 

(d) Youth as Volunteers. Qualified youth are [will be] encour-
aged and provided assistance to participate [assisted in participating] 
in volunteer activities in the community. 

(e) Employees as Volunteers. Employees may participate in 
volunteer activities in accordance with TJJD's policies and procedures. 

§385.8183. Advocacy, [and] Support Group, and Social Services 
Provider Access. 

(a) Purpose. This rule establishes a process for allowing 
[Policy. The Texas Youth Commission (TYC) allows] advocacy 
and support groups and social services providers to provide on-site 
information, support, and other services for youth confined in Texas 
Juvenile Justice Department (TJJD) residential [TYC] facilities. 

(b) Applicability. 

(1) This rule applies to residential facilities operated by 
TJJD. 

(2) This rule does not apply to a youth's [youth] access to 
his/her [a] personal attorney or personal clergy member in accordance 
with §380.9311 of this title[, minister, pastor, or religious counselor. 
See §93.11 of this title (relating to Access to Attorneys and Courts)] 
and §380.9317 of this title [§93.17 of this title (relating to Access to 
Personal Minister, Pastor, or Religious Counselor)]. 

(c) Definitions. The following words and terms[, as used in 
this rule,] have the following meanings when used in this rule, unless 
the context clearly indicates otherwise: 

(1) Advocacy or Support Groups--[means] organizations 
whose primary functions are to benefit children, inmates, girls and 
women, persons with mental illness, or victims of sexual assault. 

(2) Social Services Providers--organizations whose pri-
mary functions are to provide psychological, social, educational, 
health, and other related services to juveniles and their families. 

(3) [(2)] Confined--[means] placement in a residential fa-
cility. 

(4) [(3)] Confidential Setting [setting]--[means] a setting 
that provides for private conversation but is within the line of sight 
of a TJJD [TYC] staff member who is authorized to provide sole su-
pervision of youth. 

(d) Registration Procedures. 

(1) An advocacy or support group or social services 
provider must register with TJJD [TYC] prior to providing on-site 
information, support, or other services to confined youth. 

(2) In order to register with TJJD [TYC], an advocacy or 
support group or social services provider must provide the following 
in a form and manner determined by TJJD [TYC]: 

(A) copy of articles of incorporation on file with the sec-
retary of state or other official documentation showing the organiza-
tion's primary purpose; 
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(B) contact information for the local program direc-
tor(s); 

(C) names of all persons employed by or otherwise of-
ficially representing the organization [group] who would likely seek 
access to residential facilities under the provisions of this rule; and 

(D) if 24-hour access to residential facilities is believed 
to be necessary to perform the organization's [group's] primary func-
tion, a written justification of the need for such access and the names 
of individuals representing the organization [group] who perform the 
function for which 24-hour access is requested. 

(3) The TJJD [TYC] division director with responsibility 
over volunteer services or his/her designee determines [will deter-
mine] whether or not an organization qualifies as an advocacy or 
support group or social services provider as defined in this rule, and 
whether or not 24-hour access, if requested, is necessary to provide 
the organization's [group's] primary function. 

(4) A determination that an organization does not qualify 
as an advocacy or support group or social services provider under this 
rule, or [that] a denial of a request for 24-hour access [has been de-
nied], must be in writing and may be appealed to the TJJD executive 
director or his/her designee. The appeal must be in writing and clearly 
state the reason the organization should be considered an advocacy or 
support group or social services provider under this rule or the reason 
that denial of 24-hour access would prevent the organization [group] 
from effectively performing its primary function. 

(5) A person representing a registered advocacy or support 
group or social services provider is [will] not [be] permitted to provide 
information, support, or other services to youth in a confidential setting 
unless and until: 

(A) TJJD [TYC] conducts a background check pursuant 
to §385.8181 [§81.81] of this title and clears the person for such access; 
and 

(B) the person signs appropriate confidentiality agree-
ments concerning youth information and/or records. 

(6) A registered advocacy or support group or social ser-
vices provider must provide immediate written notification to TJJD 
[TYC] when a person who is registered with TJJD [TYC] as a represen-
tative of the organization [group] ceases to represent the organization 
[group]. 

(e) General Provisions. 

(1) A person who has been granted 24-hour access should 
provide reasonable advance notice of his/her intention to visit a facility 
to allow for security and confidentiality arrangements to be made. Lack 
of advance notice does not constitute grounds for denying entry. 

(2) A person who has not been granted 24-hour access may 
access residential facilities during youth waking hours. Such a person[, 
and] must provide [notice] at least 24-hour [24 hours in] advance notice 
of his/her [intention to] visit to the [a] facility in order for security and 
confidentiality arrangements to be made. Visits with less than 24-hour 
advance notice will be accommodated when possible. 

(3) The security and confidentiality measures arranged by 
TJJD [TYC] must not be designed to deny a registered advocacy or 
support group access to youth. 

(4) A person who has been cleared for access and who has 
provided adequate advance notice, if required, will not be denied ac-
cess to any residential facility unless, in the judgment of the facility 
administrator or designee, the circumstances existing at the time of the 
visit create an unacceptable risk to the safety of youth, staff, or visi-

tors. If, upon arrival at a facility, a representative of an advocacy or 
support group or social services provider is denied entry due to unsafe 
conditions, the facility administrator or designee must provide writ-
ten justification to the organization within three workdays [business 
days]. A youth's current placement in a security unit does not[, absent 
additional factors,] constitute an unacceptable safety risk that [which] 
would prevent access by a registered group or provider, but may be 
taken into consideration with other factors in making a determination 
of the safety of the current circumstances [advocate]. 

(5) A person who has been cleared for access must present 
picture identification at the entry point in order to gain access to the 
facility. 

(6) Members [Pursuant to §97.10 of this title, members] of 
advocacy and support groups or social services providers are subject to 
search upon entry to a [secure] residential facility in accordance with 
§380.9710 of this title. 

(7) Under state law, any person, including a [Any] regis-
tered member of an advocacy and support group or social services 
provider who has cause to believe that a youth has been or may be 
adversely affected by abuse, neglect, or exploitation has a legal obli-
gation to report the matter in accordance with §380.9333 of this title. 
The reporting requirement applies without exception to a person whose 
personal communications may otherwise be privileged. [See §93.33 
of this title for more information on reports and investigations of sus-
pected abuse, neglect, or exploitation.] 

(8) Youth have the right to refuse a visit with an advocate 
or social services provider. 

(9) Advocacy [Under §81.11 of this title, advocacy] and 
support groups and social services providers may file complaints re-
garding the security and privacy procedures arranged by a facility in 
accordance with §385.8111 of this title. 

(10) Provisions of this rule may not be used to bypass the 
provisions of §380.9312 [§93.12] of this title regarding visitation pro-
cedures for family members of [TYC] youth committed to TJJD. 

(f) Revocation of Access. 

(1) TJJD [TYC] may revoke the access of a representative 
of a registered advocacy or support group or social services provider, 
with written notice, when: 

(A) the person has endangered the safety of youth or the 
security of the facility;[,] or 

(B) when the person has violated a TJJD [TYC] confi-
dentiality agreement. 

(2) Revocation of access may be appealed to the executive 
director or his/her designee. The appeal must be in writing and clearly 
state the reason the person's access should not be revoked. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 28, 2016. 
TRD-201601438 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 490-7014 
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SUBCHAPTER C. MISCELLANEOUS 
37 TAC §385.9959, §385.9975 
STATUTORY AUTHORITY 

Section 385.9959 is proposed under Texas Human Resources 
Code §242.003, which authorizes TJJD to adopt rules appropri-
ate to the proper accomplishment of its functions and to adopt 
rules for governing TJJD schools, facilities, and programs. 

Section 385.9975 is proposed under Texas Transportation Code 
§721.003, which allows TJJD to adopt a rule that exempts TJJD 
from the requirement to print a state inscription on state-owned 
motor vehicles. 

No other statute, code, or article is affected by this proposal. 

§385.9959. Transportation of Youth. 

(a) Purpose. This [The purpose of this] policy establishes [is 
to establish] a system for [whereby] Texas Juvenile Justice Department 
(TJJD) [Youth Commission (TYC)] staff to transport youth among as-
signed placements and settings using the TJJD Statewide Transporta-
tion Unit (the Transportation Unit). 

(b) General Provisions. 

(1) [(b)] The Transportation Unit [statewide transportation 
unit, area transportation unit,] and individual facility and parole 
[program] staff may transport or coordinate the transportation of TJJD 
[TYC] youth to and from TJJD [among its] facilities and community 
placements and settings [corrections programs]. 

(2) Requests for transportation must be approved by the 
sending chief local administrator or designee following completion of 
any due process required for youth movement. 

(3) The Transportation Unit provides transportation among 
residential facilities operated by TJJD and between facilities operated 
by TJJD and contract care programs. The Transportation Unit also pro-
vides transportation for youth being returned to a TJJD facility from 
community-based detention, community placements and settings, or 
jail. Transportation assistance may be required from TJJD staff or con-
tract care staff at times in order to meet the needs of facilities, commu-
nity-based detention, community placements and settings, or jails. 

(4) When youth are transported between residential facili-
ties operated by TJJD, staff also transport the youth's case file, if avail-
able. 

(5) County personnel are responsible for transporting all 
newly committed youth to the TJJD assessment unit and for providing 
all transportation necessary to meet requirements of a bench warrant. 
However, the Transportation Unit may provide courtesy transportation 
or may assist in coordinating transportation of newly committed youth 
and youth being moved via the Interstate Compact for Juveniles. 

(6) Use or possession of chemical agents by TJJD staff is 
prohibited during transportation. 

[(c) The statewide transportation unit will provide transporta-
tion primarily between programs involving an institution. The unit may 
provide courtesy transportation and may assist in coordinating trans-
portation of youth between TYC programs not involving an institu-
tion, including interstate compact movements, and some new commit-
ments.] 

[(d) Counties are responsible for transporting all new com-
mitments to a TYC assessment unit and for providing all transportation 
necessary to meet requirements of a bench warrant.] 

(e) Use or possession of chemical agents is prohibited during 
transportation.] 

(7) [(f)] Use [All use] of mechanical restraint during trans-
portation must [shall] be in accordance with §380.9723 [§97.23] of this 
title [(relating to Physical Restraint)]. 

(8) If transportation is not provided or coordinated by the 
Transportation Unit, the sending facility arranges and, if necessary, 
pays for transportation of a youth to a placement or home. 

§385.9975. State Inscription. 
(a) State-owned vehicles used for the following purposes are 

not required to [All state vehicles shall] bear the inscription required 
by [as provided in] Texas Transportation Code, Chapter 721: [Civil 
Statutes, Article 6701m-1, except] 

(1) vehicles primarily [normally] used to [by personnel 
who] transport youth; [in the vehicle,] 

(2) vehicles used by staff who are on 24-hour emergency 
call;[, or whose duties require] 

(3) vehicles used for regular [and extended] travel away 
from staff members' [their] home base; or[.] 

(4) vehicles primarily used as part of the agency's vehicle 
pool that are available for use by various personnel in support of agency 
operations. 

(b) The purposes to be served by not printing the inscription on 
these vehicles are to avoid public identification of youth as wards of the 
state, to facilitate the apprehension of runaways, and to minimize the 
possibility of personal injury and vandalism of state [State] property. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 28, 2016. 
TRD-201601439 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 490-7014 

♦ ♦ ♦ 
TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 2. ENVIRONMENTAL REVIEW OF 
TRANSPORTATION PROJECTS 
The Texas Department of Transportation (department) proposes 
amendments to §§2.1, 2.3, 2.5, 2.11, 2.14, 2.44, 2.48, 2.49, 
2.50, 2.81, 2.83, 2.84, 2.85, 2.102, 2.104, 2.105, 2.106, 2.107, 
2.108, 2.110, and 2.131, all relating to the environmental review 
of transportation projects. 

EXPLANATION OF PROPOSED AMENDMENTS 

The department has identified the need to make various changes 
to its environmental review rules to add additional flexibility in 
certain areas, add clarity, and further streamline and improve the 
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environmental review process. The various changes proposed 
in this rulemaking are summarized below. 

SUBCHAPTER A. GENERAL PROVISIONS 

Amendments to §2.1, Purpose of Rules, remove references 
to Transportation Code, §203.021; Parks and Wildlife Code 
§26.001 and §26.002; and Natural Resources Code §183.057. 
As explained below, the department has determined that there 
is no need for it to have rules implementing these particular 
statutes. 

Transportation Code, §203.021 contains a hearing requirement 
for a highway project that bypasses or goes through a county 
or municipality. The statute sets forth specific requirements for 
holding such a hearing. While it is possible for a hearing held un-
der the department's environmental review rules to be noticed 
and held to also satisfy the requirements of §203.021, the de-
partment considers the hearing requirement in §203.021 to be 
separate from and not subject to the requirements for hearings 
held under its environmental review rules. Additionally, §203.021 
is a statute that applies by its own force and contains require-
ments independent of those specified under the department's 
environmental review rules. The department, therefore, does 
not believe it is necessary to have its own rules implementing 
this statute. 

Parks and Wildlife Code §26.001 and §26.002 require certain 
governmental entities to hold a hearing and make certain deter-
minations before approving a program or project that requires 
the use or taking of public land designated and used prior to 
the arrangement of the program or project as a park, recreation 
area, scientific area, wildlife refuge, or historic site. Again, while 
it is possible for a hearing held on a project under the depart-
ment's environmental review rules to be noticed to also satisfy 
the hearing requirement of §26.001 and §26.002, the department 
considers the hearing requirement in those statutes to be sepa-
rate from and not subject to the requirements for hearings held 
under its environmental review rules. Additionally, §26.001 and 
§26.002 are statutes that apply of their own force and contain 
requirements independent of those specified under the depart-
ment's environmental review rules. The department, therefore, 
does not believe it is necessary to have its own rules implement-
ing these statutes. 

In 2015, the Texas Legislature transferred and redesignated 
Natural Resources Code §183.057 as Parks and Wildlife Code 
§84.007, and also amended the statute. See Acts 2015, 84th 
Legislature, Regular Session, Ch. 401 (H.B. No. 1925), Sec-
tion 1, effective June 10, 2015. This statute requires certain 
governmental entities to hold a hearing and make certain deter-
minations before approving a program or project that requires 
the use or taking of private land encumbered by an agricultural 
conservation easement. Again, while it is possible for a hearing 
held under the department's environmental review rules to be 
noticed to also satisfy the hearing requirement of §183.057, the 
department considers the hearing requirement in that statute 
to be separate from and not subject to the requirements for 
hearings held under its environmental review rules. Addition-
ally, §183.057 is a statute that applies by its own force and 
contains requirements independent of those specified under 
the department's environmental review rules. The department, 
therefore, does not believe it is necessary to have its own rules 
implementing this statute. 

Amendments to §2.3, Applicability; Exceptions, add an excep-
tion to the applicability of the department's environmental review 

rules for certain park road projects undertaken in cooperation 
with the Texas Parks and Wildlife Department (TPWD). The de-
partment is obligated to construct, repair, and maintain roads 
in and adjacent to state parks and related facilities. See Sec-
tion 1.02, Chapter 7 (H.B. No. 9), 72nd Legislature, 1st Called 
Session, 1991, as amended by Chapter 445 (H.B. No. 1359), 
74th Legislature, Regular Session, 1995. The department and 
TPWD have entered into an Interagency Cooperation Contract 
regarding Design, Construction, and Maintenance of Roads and 
Parking Within and Adjacent to the Facilities of the Texas Parks 
and Wildlife Department, effective August 6, 2014. The Inter-
agency Cooperation Contract between the two agencies speci-
fies that TPWD will provide to the department an environmental 
clearance certification for all projects on park roads owned and 
operated by TPWD and not listed on the state highway system 
indicating that all applicable federal and state laws pertaining to 
environmental procedures have been met. The department be-
lieves that the certification provided by TPWD is sufficient, and 
therefore these projects should be excepted from the environ-
mental review requirements of Chapter 2. Projects on park roads 
that are owned and operated by TxDOT and listed on the state 
highway system remain subject to Chapter 2. 

Amended §2.3 also excepts from the applicability of Chapter 2 
contractor activities outside of the right-of-way which are not di-
rected or directly controlled by the department, including staging 
areas, disposal sites, equipment storage, and borrow sites se-
lected by a contractor. Compliance with environmental laws in 
those areas is the respective contractor's responsibility. Con-
tractors may be subject to sanctions under Chapter 9, Subchap-
ter G of the department's rules, relating to Highway Improvement 
Contract Sanctions, for failure to comply with environmental laws 
applicable to their activities outside the right-of-way. 

Amended §2.3 also clarifies that relocations of individuals, fami-
lies, businesses, farm operations, nonprofit organizations or util-
ities to locations outside the right-of-way are not subject to re-
view under Chapter 2. The removal or displacement of any im-
provement, infrastructure, or activity within the right-of-way is, of 
course, subject to review under Chapter 2 as part of the respec-
tive transportation project. However, while the owners or ten-
ants of certain improvements, infrastructure, and activities may 
be entitled to compensation or relocation benefits, or both, when 
displaced by a transportation project in accordance with applica-
ble law, the department does not have jurisdiction or control over 
the re-establishment of any displaced improvement, infrastruc-
ture, or activity by those owners or tenants on property outside 
the right-of-way. That type of relocation is, therefore, outside the 
scope of environmental review under Chapter 2. 

Amendments to §2.5 remove the definition of "department pub-
lic hearing officer." As indicated below, amendments to §2.106, 
Opportunity for Public Hearing, and §2.108, Public Hearing, also 
remove references to the phrase, "department public hearing of-
ficer." This term is confusing because, as provided in subsection 
(f) of §2.101, General Requirements, the individuals who preside 
over a public hearing are not always a department employees. 
Additionally, amendments to §2.106 and §2.108 remove the re-
quirement of a certification signed by the public hearing officer, 
as the department believes that there is no need to specify by 
rule the individual authorized to execute a certification regarding 
the public participation process. 

Amended §2.5 also revises the definition of "environmental 
review document" to refer to a "documented" reevaluation. This 
revision corresponds to amendments to §2.85, Reevaluations, 
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which differentiate between "documented reevaluations" and 
"consultation reevaluations." This distinction is explained further 
below in the context of the amendments to §2.85. 

Amended §2.5 also removes both the definition of "transporta-
tion enhancement" and inclusion of that term in the definition 
of "transportation project." In 2012, the Federal Moving Ahead 
for Progress in the 21st Century Act, or "MAP-21," replaced the 
Federal Transportation Enhancement Activities Program with 
the Transportation Alternatives Program. The Transportation 
Alternatives Program is a federal funding program for on- and 
off-road pedestrian and bicycle facilities, infrastructure projects 
for improving non-driver access to public transportation, com-
munity improvement activities, and other types of projects. 

The department is required to follow its Chapter 2 rules both for 
state and Federal Highway Administration (FHWA) transporta-
tion projects, at least to the extent they are not inconsistent with 
applicable federal requirements. However, the primary purpose 
of the rules is to implement Transportation Code, §201.604, 
which requires the department to have rules governing the 
environmental review of the department's projects that are 
not subject to review under the National Environmental Policy 
Act (NEPA). Because Transportation Enhancement Program 
projects are, by definition, federally funded, they are subject 
to review under NEPA. The department believes it is neither 
necessary nor appropriate to include them in the definition of 
"transportation project" in Chapter 2, as they are a federally 
defined category of actions that are automatically subject to 
NEPA. 

Amendments to §2.11, Employee Certification Process, provide 
that the certification is required only for a person who is em-
ployed by a department district and holds the job title of environ-
mental specialist. The existing rule provides that the certification 
is required for a person who is employed by a department district 
and "prepares or reviews environmental reports, environmental 
review documents or documentation of categorical exclusion." 
This is too broad however, as there are many different jobs at the 
department that involve the review of environmental documen-
tation, but that do not necessarily warrant certification under the 
Environmental Affairs Division's (ENV) process. The proposed 
revision conforms the rule to the applicable statute, Transporta-
tion Code §222.006, which requires the certification only for "de-
partment district environmental specialists." 

Amendments to §2.14, Project File, provide that a local govern-
ment project sponsor must provide the project file to the depart-
ment delegate before approval of the environmental review doc-
ument or documentation of categorical exclusion. This change 
will ensure that the department delegate will have access to the 
full project file prior to rendering an environmental decision on 
the project. 

SUBCHAPTER C. ENVIRONMENTAL REVIEW PROCESS 
FOR HIGHWAY PROJECTS 

Amendments to §2.44, Project Scope, provide that a project 
scope is required only for a project for which an environmental 
review document is expected to be prepared, or for any project 
for which documentation of categorical exclusion (CE) is ex-
pected to be prepared and for which the project sponsor is a 
local government. The purpose of this change is to no longer 
require project scopes to be prepared for CE projects for which 
an organizational unit of the department is the project sponsor. 
CE projects are intended to have the most minimal level of 
environmental review. The department has determined that 

the additional administrative burden of requiring project scopes 
for CE projects undertaken by the department, in addition to 
the preparation of CE documentation, is not justified by the 
relatively minor associated benefits. Department personnel 
have become very familiar with the requirements applicable to 
most CE projects, and the department is confident that it can 
properly document that a project qualifies for a CE using the 
standardized CE documentation required under §2.81, relating 
to Categorical Exclusions, without the additional procedural 
step of preparing a project scope. Project scopes will continue 
to be required for CE projects for which a local government is 
the project sponsor, as the department believes that it remains 
a useful exercise for those entities that may not be as familiar 
as department personnel with requirements applicable to CE 
projects. 

Amendments to §2.48, Administrative Completeness Review, 
exclude draft environmental impact statements (DEIS), and con-
sultation reevaluations from the requirement to perform an ad-
ministrative completeness review. The existing rule states that 
administrative completeness review is required for all environ-
mental review documents, with a clarification that CE projects for 
which a checklist is prepared are exempt. However, the depart-
ment does not intend for there to be an administrative complete-
ness review for a DEIS. The primary purpose of administrative 
completeness review is to ensure that a document is complete, 
and ready for a timed technical review subject to a review dead-
line under Transportation Code, §201.759. In other words, if the 
project sponsor has submitted a document that is, on its face, 
incomplete, the timed technical review under §201.759 should 
not begin until the document is re-submitted as a complete docu-
ment. Under Transportation Code, §201.759, there is a deadline 
for completing a timed technical review of a final environmental 
impact statement (FEIS), but there is no such deadline for review 
of a DEIS. There is, therefore, no compelling reason to have a 
separate administrative completeness review for a DEIS before 
it is reviewed for readiness for public review. 

Also, the proposed distinction between documented reevalua-
tions and consultation reevaluations in amended §2.85 requires 
a change to §2.48 to clarify that there is no administrative com-
pleteness review for a consultation reevaluation. The amended 
version of §2.48 provides that administrative completeness re-
view is required only for draft EAs, FEISs, documented reeval-
uations, and CEs for which a narrative document is prepared 
rather than a checklist. 

Amended §2.48 also clarifies that once a document is declared 
administratively complete, no further administrative complete-
ness review is required for future revised, amended or final ver-
sions of the same document. The department believes this clar-
ification is needed to avoid confusion when an environmental 
review document is heavily revised or there is a long delay be-
tween submittal of different versions of the same document. 

Amendments to §2.49, Technical Review, clarify that, while tech-
nical review for most types of environmental review documents 
begins when the document has been determined to be adminis-
tratively complete, technical review of a DEIS begins when the 
department delegate receives the document from the project 
sponsor. This revision corresponds to the above-described 
amendments to §2.48, indicating that there is no administrative 
completeness review for a DEIS. 

Amendments to §2.50, Deadlines for Completing Certain Types 
of Technical Reviews; Suspension of Technical Review Dead-
lines, clarifies the meaning of "the date the public participation 
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process concludes" for purposes of determining the 60-day 
deadline for rendering an environmental decision on an EA. If 
no hearing is held and no public comments are received on the 
draft EA, then "the date the public participation process con-
cludes" is the date on which the project sponsor submits to the 
department delegate a written confirmation that no further public 
participation is required and none will be conducted. If a hearing 
is held or if public comments are received on the draft EA, then 
"the date the public participation process concludes" is the date 
that the project sponsor submits to the department delegate 
the documentation of public hearing required by §2.107 of this 
chapter (relating to Public Hearing), if applicable, and a revised 
EA responsive to any public comments received. The depart-
ment believes this clarification is needed because the existing 
rule does not account for situations in which only an opportunity 
for public hearing is held or comments are received outside of 
a public hearing. Additionally, the public participation process 
does not "conclude" until the project sponsor has developed 
responses to any comments received and any corresponding 
revisions to the draft EA. 

Amended §2.50 also provides that the deadline for rendering an 
environmental decision within 120 days of when the department 
delegate determines that a reevaluation is administratively com-
plete applies only to a "documented" reevaluation. As described 
below in the context of amendments to §2.85, Reevaluations, 
the department is making a distinction between "documented 
reevaluations" and "consultation reevaluations." While consul-
tation reevaluations should be appropriately noted in the project 
file, there is no requirement to prepare a document for adminis-
trative and technical review if the result of a consultation reeval-
uation is that no documented reevaluation is required. 

SUBCHAPTER D. REQUIREMENTS FOR CLASSES OF 
PROJECTS 

Amendments to §2.81, Categorical Exclusions, provide that no 
environmental issues checklist is required for projects covered 
by a programmatic CE issued by ENV. It has been the depart-
ment's experience that certain classes of activities, by defini-
tion, do not involve any potential for significant environmental 
impacts or need for coordination with resource agencies, and 
therefore may be cleared as CEs on a programmatic basis, with-
out the need for preparation of an environmental issues check-
list for each individual covered project. The department believes 
that, while written confirmation of a project's coverage under a 
programmatic CE satisfies the existing rule's requirement of an 
environmental issues checklist, it is more straightforward to ex-
pressly acknowledge in the rule that no checklist is required for 
a project that is covered under a programmatic CE issued by the 
ENV. 

Amended §2.81 also changes the section heading in the refer-
ence to §2.131 to conform to the changes made to that heading 
by these rules. 

Amendments to §2.83, Environmental Assessments, provide 
that, when a public hearing is held, the department delegate 
will review "the documentation of public hearing" rather than the 
"summary and analysis." As explained below in the context of 
amendments to §2.107, the department will no longer require 
preparation of a public hearing "summary and analysis." Instead, 
the department will require preparation of "documentation of 
public hearing," which consists of various types of materials 
specified by guidance, including a comment and response 
matrix. 

Amended §2.83 also removes the requirement to include in an 
EA "a summary of the contacts with agencies and the comments 
received." The department believes that the remaining require-
ment to include in the EA the results of coordination, which would 
typically include copies of any correspondence with resource 
agencies, is sufficient. 

Amendments to §2.84, Environmental Impact Statements, clar-
ify that an environmental impact statement (EIS) is prepared not 
only if there are likely to be a significant environmental impacts, 
but also if the project is of a type for which an EIS is typically 
prepared. ENV is familiar with the types of projects for which 
an EIS is typically prepared, such as large scale new highways 
or added-capacity highways. The department believes amend-
ment of §2.84 is needed to ensure that the default classification 
of these types of projects is an EIS, even when department per-
sonnel is unable to conclude that the project is likely to involve 
significant environmental impacts. 

Amended §2.84 also removes the requirement to include in an 
EIS "a summary of the contacts with agencies and the comments 
received." The department believes that the remaining require-
ment to include in the EIS the results of coordination, which 
would typically include copies of any correspondence with re-
source agencies, is sufficient. 

Amended §2.84 also reflects that a notice of availability of a 
DEIS or FEIS is "issued" rather than "published." The depart-
ment believes that "issue" more appropriately describes the de-
partment's dissemination of a notice of availability, which, de-
pending on the type of document, may not actually be "pub-
lished" in any periodical. 

Amended §2.84 also removes the reference to preparation of a 
"draft" record of decision. While a record of decision, like most 
written documents, is likely to go through one or more rounds of 
drafting prior to being finalized, preparation of a "draft" record of 
decision is not a separate procedural step. 

Amended §2.84 also revises the description of a record of deci-
sion (ROD) to more closely track that set forth in rules promul-
gated by the Federal Council on Environmental Quality (CEQ) at 
40 C.F.R. §1505.2 and by FHWA at 23 C.F.R. §771.127. The de-
partment believes the revised description of a ROD to be more 
clear and precise. 

Amended §2.84 also revises the department's procedure for pro-
ducing a combined FEIS/ROD. Instead of having two signature 
lines on the cover of the combined FEIS/ROD, one for the FEIS 
and the other for the ROD, and then waiting 30 days between 
signing separately for the FEIS and the ROD as required by the 
existing rule, the revised rule allows the department delegate to 
sign just once to indicate approval of the combined FEIS/ROD. 
This is consistent with how other states appear to be handling 
combined FEIS/RODs. The 30-day waiting period prior to is-
suance of a ROD remains in place when the FEIS and ROD are 
prepared as separate documents. 

Amended §2.84 also clarifies the language prohibiting certain 
project activities until a ROD is issued. The existing rule prohibits 
"further approvals...except for administrative activities taken to 
secure further project funding." This language, patterned after 
FHWA's rule governing RODs at 23 C.F.R. §771.127(a), is some-
what vague and confusing. The department believes it is more 
appropriate, and consistent with the overall purpose of the de-
partment's environmental review requirements, to prohibit "any 
action concerning the project that would have an adverse envi-
ronmental impact or limit the choice of reasonable alternatives" 
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until the ROD is issued. The revised language is patterned after 
CEQ's rule at 40 C.F.R. §1506.1. 

Amendments to §2.85, Reevaluations, make a distinction 
between documented reevaluations and consultation reevalua-
tions, and provide that documented reevaluations may be in the 
form of a checklist. Documented reevaluations are required if 
an FEIS is not submitted to the department delegate within three 
years after a DEIS is circulated, or if major steps to advance 
the project have not occurred within three years after the FEIS, 
an FEIS supplement, or the last major department approval 
or grant. ENV has developed a checklist for preparing a doc-
umented reevaluation. While it may be necessary to develop 
technical reports or other materials in support of a documented 
reevaluation, the reevaluation itself should be in the format of 
the department's prescribed checklist. 

A consultation evaluation, as opposed to a documented reeval-
uation, will be conducted whenever there are changed circum-
stances that could affect the continued validity of a ROD, finding 
of no significant impact (FONSI) or CE designation. If either the 
project sponsor or department delegate believes that changed 
circumstances are present, the project sponsor and department 
delegate will consult to determine if the environmental documen-
tation remains valid in light of the changed circumstances. The 
project sponsor should record this consultation in the project file. 
For example, a journal entry may be added to the department's 
Environmental Compliance Oversight System indicating the con-
sultation between project sponsor and department delegate, and 
any determination or outcome of that consultation. If the project 
sponsor and department delegate are both confident that the en-
vironmental documentation remains valid, then there is no need 
to prepare a documented reevaluation. However, if either the 
project sponsor or department delegate has any concerns about 
the continued validity of the environmental documentation, then 
a documented reevaluation must be completed. Again, any such 
documented reevaluation should be prepared using the depart-
ment's prescribed checklist format. 

SUBCHAPTER E. PUBLIC PARTICIPATION 

Amendments to §2.102, Notice of Intent, make two changes to 
the department's procedures for issuing a notice of intent (NOI), 
which signals the department's intent to begin the process for 
preparing an EIS for a project. 

First, the department will publish an NOI either in the Texas Reg-
ister or in the Federal Register, depending on whether the project 
is a state or FHWA transportation project, but not in both the 
Texas and Federal Registers. Any benefits of the requirement in 
the existing rule to publish all NOIs in the Texas Register, even 
for FHWA transportation projects for which the NOI is also pub-
lished in the Federal Register, do not justify the additional admin-
istrative burden. Publication of the NOI for an FHWA transporta-
tion project in the Federal Register should be sufficient to alert 
those entities with interest in the department's EIS projects. Ad-
ditionally, federal law requires the department to hold early scop-
ing public meetings following issuance of an NOI for an FHWA 
transportation project. See 23 U.S.C. §139. The methods used 
to notify the public of these early scoping meetings are typically 
tailored to the type and location of the project in order to maxi-
mize public awareness. Notification of these meetings is an ef-
fective way to notify the public of an FHWA EIS project, without 
publishing an NOI in the Texas Register that is duplicative of the 
one published in the Federal Register. 

Second, the department is removing the requirement of news-
paper publication of an NOI. Again, the department believes 
that the benefits of such a publication do not justify the associ-
ated administrative burden and cost, especially since early scop-
ing meetings are advertised to the public using context-specific 
methods that effectively notify the public of the project very early 
in the environmental review process. 

Amendments to §2.104, Meeting with Affected Property Owners 
(MAPO), require one or more MAPOs to be held when a project 
requires a road or bridge closure. The department considers a 
road or bridge closure as a form of detour, which is one of the 
triggers for a MAPO in the existing rule, but believes that this 
revision is needed to clarify the intent of the existing rule. 

Amendments to §2.105, Public Meeting, shorten the explanation 
of the purpose of a public meeting to the essential functions, and 
remove superfluous descriptive language regarding the purpose 
of a public meeting. 

Amended §2.105 also removes the limitation in the existing rule 
that the decision to hold a public meeting be based on the level 
of public concern "that is based on environmental issues." The 
decision to hold a public meeting should be based on the level of 
public concern about the project generally, not just environmen-
tal issues. 

Amended §2.105 also removes the requirement of a project 
sponsor to prepare a written summary of a public meeting 
that includes specific enumerated elements. The department 
believes that the benefits of a written summary of a public 
meeting do not justify the additional administrative burden and 
cost. Instead, project sponsors will be required to assemble 
documentation of a public meeting in accordance with guidance 
provided by ENV. ENV will continue to require project sponsors 
to prepare and include in the documentation a matrix containing 
the department's responses to comments received from the 
public. 

Amendments to §2.106, Opportunity for Public Hearing, remove 
the requirement that the project sponsor's certification of the pub-
lic participation process be "signed by the department public 
hearing officer." As indicated above, the phrase, "department 
public hearing officer," is confusing because, as provided in sub-
section (f) of §2.101, General Requirements, the individuals who 
preside over public hearings are not always department employ-
ees. Additionally, the department believes that there is no need 
to specify by rule the individual authorized to execute a certifica-
tion regarding the public participation process. 

Amended §2.106 also clarifies that notice of the opportunity to 
request a public hearing must be published before the 30th day 
before the deadline for submission of written requests for holding 
a public hearing. This is not a substantive change, but rather 
conforms to style used elsewhere in Chapter 2. 

Amended §2.106 also clarifies that an opportunity for public 
hearing is afforded for a project for which an environmental as-
sessment is being prepared, rather than a project for which "the 
results of environmental studies support a FONSI." This change 
is needed because the existing language may be interpreted as 
requiring speculation as to what the ultimate conclusion of the 
environmental assessment will be when determining whether or 
not an opportunity for public hearing must be afforded. 

Amended §2.106 also removes the requirement to afford an op-
portunity for public hearing when the project sponsor or depart-
ment delegate determines it is in the public interest. The depart-
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ment believes that, in situations in which none of the other criteria 
for affording a public hearing are triggered, but project-specific 
facts nevertheless warrant a level of public participation beyond 
a public meeting, a public hearing, rather than a mere opportu-
nity for one, would be more appropriate. The "public interest" 
criteria, is therefore moved from §2.106 to §2.107, Public Hear-
ing. 

Amendments to §2.107, Public Hearing, remove the requirement 
to hold a public hearing for "a high-profile project." It has been the 
department's experience that the phrase, "a high-profile project," 
is too subjective to be a helpful threshold for determining when 
a public hearing is required. Additionally, a project that may be 
considered "high-profile" may not, in fact, be the subject of sub-
stantial public interest from an environmental review perspec-
tive, in which case it would not be a judicious use of the depart-
ment's resources to hold a hearing on the project. 

Amended §2.107 also revises the requirement to hold a hear-
ing on a project that constructs a new "facility" on a new loca-
tion to instead require a hearing on a project that constructs a 
new "highway" on a new location. "Facility" is not defined, and 
could be construed to mean relatively minor infrastructure im-
provements, such as construction of a pedestrian or bike path, 
for which a public hearing would not necessarily be justified. Ad-
ditionally, revising to "highway" corresponds to the requirement 
in Transportation Code §203.022 to provide notice and an op-
portunity to comment to adjoining landowners and local govern-
ments for projects that involve "the construction of a highway at 
a new location." 

Amended §2.107 also removes references to Chapter 26 of the 
Parks and Wildlife Code and Chapter 183 of the Natural Re-
sources Code. As explained above, the department considers 
the hearing requirements in those statutes to be separate from 
and not subject to the requirements for hearings held under its 
environmental review rules. 

Amended §2.107 also revises the timeframe for publishing news-
paper notice of a public hearing, and for making maps, drawings, 
environmental reports, and other documents available for pub-
lic inspection, to at least 15 days before the hearing. Under the 
existing rule, these items are due 30 days before the hearing. 
This change will allow additional flexibility in the scheduling and 
arrangement of facilities for holding a public hearing. 

Amended §2.107 also revises the deadline for accepting public 
comments to 15 days after the date of the public hearing, regard-
less of whether the hearing was held for an EA or EIS project. 
Under the existing rule, the comment deadline is 10 days after 
the hearing for an EA project, and 15 days after the hearing for 
an EIS project. Changing the comment deadline to 15 days after 
the hearing for both EA and EIS projects reduces the chances 
for confusion about the correct deadline. It also provides a full 30 
days for public comment after the notice of hearing is published 
and materials are made available for public review. 

Amended §2.107 also removes the requirement of a project 
sponsor to prepare a written summary of a public hearing 
that includes specific enumerated elements. The department 
believes that the benefits of a written summary of a public 
hearing do not justify the additional administrative burden and 
cost. Instead, project sponsors will be required to assemble 
documentation of a public hearing in accordance with guidance 
provided by ENV. ENV will continue to require project sponsors 
to prepare and include in the documentation a matrix containing 

the department's responses to comments received from the 
public. 

Amended §2.107 also adds the requirement to hold a public 
hearing when the department delegate determines it is in the 
public interest. As explained earlier, the department believes 
this trigger is more appropriately included under §2.107, Public 
Hearing, rather than under §2.106, Opportunity for Public Hear-
ing. 

Amendments to §2.108, Notice of Availability, reflect that a no-
tice of availability (NOA) of a DEIS or FEIS is "issued" rather than 
"published." The department believes that "issue" more appro-
priately describes the department's dissemination of a notice of 
availability, which, depending on the type of document, may not 
actually be "published" in any periodical. 

Amended §2.108 also clarifies that an NOA is issued only for a 
draft EA. There is no separate NOA for the final EA, as notice of 
completion of the environmental review process is provided by 
issuance of an NOA for the FONSI. 

Amended §2.108 specifies that NOAs must be sent to agen-
cies "that have submitted written comments on the project." This 
change is needed because the requirement in the existing rule 
that NOAs be sent to "agencies with an interest in the project" is 
too vague. 

Amended §2.108 requires an NOA of a draft EA to be published 
on the department's website. The existing rule only requires 
NOAs of FONSIs, DEISs, FEISs, and RODs to be published on 
the department's website. In the interest of encouraging public 
involvement in the environmental assessment process, the de-
partment believes that draft EAs should be similarly noticed on 
the department's website. 

Amended §2.108 also requires newspaper publication of an 
NOA for a draft EA for which no public hearing is held or an 
FEIS. This conforms the department's rules to FHWA's rules on 
this point, which require newspaper notice for these types of 
NOAs. See 23 C.F.R. §771.119(f) regarding EAs and 23 C.F.R. 
§771.125(g) regarding FEISs. 

Newspaper publication of an NOA for a draft EA may be com-
bined with the opportunity for public hearing notice published un-
der §2.106(c), in which case the department recommends that 
the title of the notice read, "Notice of Availability of Draft Envi-
ronmental Assessment and Opportunity for Public Hearing." The 
combined notice should also clearly indicate how copies of the 
draft EA may be obtained. Combining the NOA and notice of op-
portunity for public hearing avoids the need for a second news-
paper publication of an NOA for the draft EA if no requests are 
ultimately received in response to the opportunity for public hear-
ing. 

Amended §2.108 also provides that the department will publish 
an NOA for a DEIS, FEIS or ROD either in the Texas Regis-
ter or in the Federal Register, depending on whether the project 
is a state or FHWA transportation project, but not in both the 
Texas and Federal Registers. The benefits of the requirement 
in the existing rule to publish an NOA for a DEIS or FEIS in the 
Texas Register, even for FHWA transportation projects for which 
the NOA is also published in the Federal Register, do not justify 
the additional administrative burden. Publication of the NOA for 
an FHWA DEIS or FEIS in the Federal Register should be suffi-
cient to alert those entities with interest in the department's EIS 
projects. 
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Amended §2.108 also removes the requirement of a separate 
NOA for the ROD when a combined FEIS and ROD is issued. 
As explained above, §2.84, Environmental Impact Statements, 
is revised to no longer require two signature lines on the cover of 
the combined FEIS/ROD with a 30-day waiting period between 
signatures. It is, therefore, no longer necessary to have a sep-
arate NOA for the ROD when a combined FEIS/ROD is issued. 
A single NOA for the combined document will suffice. 

Amended §2.108 also requires that an NOA of a DEIS published 
in the Texas Register or Federal Register shall establish a period 
of not fewer than 45 days and no more than 60 days for the 
return of comments on the DEIS. The purpose of this change is 
to conform the department's rules to the analogous FHWA rule, 
23 C.F.R. §771.124(i). 

Amendments to §2.110, Notice of Impending Construction, pro-
vides that the department may provide owners of adjoining prop-
erty and affected local governments and public officials with no-
tice of impending construction by any means approved by ENV, 
which may include a sign or signs posted in the right-of-way, 
mailed notice, printed notice distributed by hand, or notice via 
website when the recipient has previously been informed of the 
relevant website address. This will allow the department to more 
efficiently communicate this notice to the intended audience than 
would be allowed if mailed notice were the only option. 

Amended §2.110 also requires that the notice of impending con-
struction must be provided after a CE determination or issuance 
of a FONSI or ROD for the project, but before earthmoving or 
other activities requiring the use of heavy equipment commence. 
The department believes that this is the appropriate time frame 
for giving notice of impending construction, as commencement 
of heavy equipment use may have the potential for impacts to 
local landowners and governments. 

SUBCHAPTER F. REQUIREMENTS FOR SPECIFIC TYPES 
OF PROJECTS AND PROGRAMS 

Amendments to §2.131, Special Right-of-Way Acquisition, 
remove requirements implementing Parks and Wildlife Code, 
Chapter 26 and Natural Resources Code, Chapter 183. As 
explained above, those statutes apply by their own force and 
contain requirements independent of those specified under 
the department's environmental review rules. The department, 
therefore, does not believe it is necessary to have its own rules 
implementing these statutes. The amendments also re-name 
the section as "Advance Acquisition of Right-of-Way," as this 
is the only remaining subject covered by the rule after removal 
of the requirements implementing Parks and Wildlife Code, 
Chapter 26 and Natural Resources Code, Chapter 183. 

Amended §2.131 also eliminates the requirement to prepare a 
CE analysis when the department acquires real property for cor-
ridor preservation, access management, or other purposes prior 
to completion of the environmental review process for a project. 
Those types of advance acquisitions by the department must 
instead be preceded by preparation of a due diligence report, 
which will assess the presence or likelihood of contamination 
and any other undesirable conditions on the real property, and 
whether the real property consists of any public land that is desig-
nated and used as a park, recreation area, scientific area, wildlife 
refuge, or historic site. The department believes that a due dili-
gence report is more appropriate than a CE analysis as there are 
generally no environmental impacts associated with the mere ac-
quisition of real estate. Project impacts on a parcel that was the 

subject of advance acquisition will be identified and evaluated as 
part of the environmental review of the actual project. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be no fiscal implications for state or local 
governments as a result of enforcing or administering the pro-
posed amendments. Because this proposed rulemaking is in-
tended, in part, to make the department's environmental review 
process more efficient, the department anticipates some asso-
ciated reductions in costs to the state and to local governments 
electing to participate as project sponsors. However, cost reduc-
tions associated with realized efficiencies of the department's en-
vironmental review process are difficult to estimate and cannot 
be quantified. 

Carlos Swonke, Director, Environmental Affairs Division, 
has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the proposed amendments. 

PUBLIC BENEFIT AND COST 

Mr. Swonke has also determined that for each year of the first 
five years in which the proposed amendments are in effect, the 
public benefit anticipated as a result of enforcing or administering 
the amendments will be increased efficiency in completing the 
environmental review of the department's projects. There are no 
anticipated economic costs for persons required to comply with 
the sections as proposed. There will be no adverse economic 
effect on small businesses. 

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW 

The department determined that this rulemaking relates to ac-
tions subject to the Texas Coastal Management Program (CMP) 
under the Coastal Coordination Act of 1991, as amended (Natu-
ral Resources Code, §§33.201 et seq.), because it concerns the 
department's rules on the environmental review of transportation 
projects. The department reviewed this action for consistency 
with the CMP goals and policies provided in 31 TAC Chapter 
501, Subchapter B. The department has determined that the ac-
tion is consistent with applicable CMP goals and policies. 

A CMP goal applicable to the department's activities is that trans-
portation projects shall comply with certain practices concerning 
the siting of a project to lessen the impacts on coastal natural 
resources (see 31 TAC §501.31). The department's Chapter 2 
rules concern the method by which to evaluate the environmen-
tal impacts of a transportation project, and do not dictate the sit-
ing of a project. However, §2.134, Coastal Management Pro-
gram, specifies that approval of a transportation project located 
in whole or in part within the coastal boundary is an action sub-
ject to the Texas Coastal Management Program, and that such a 
project may not be approved if it is found to be inconsistent with 
the goals and policies of the CMP. The department's rules are 
consistent with CMP goals and policies by specifically incorpo-
rating them in this manner. Section 2.134 is not revised as part 
of this rulemaking. 

A copy of this rulemaking will be submitted to the General Land 
Office for its comments on the consistency of the proposed rule-
making with the CMP. The department requests that the public 
also give comment on whether the proposed rulemaking is con-
sistent with the CMP. 
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SUBMITTAL OF COMMENTS 

Written comments on this proposed rulemaking may be sub-
mitted to Rule Comments, Office of General Counsel, Texas 
Department of Transportation, 125 East 11th Street, Austin, 
Texas 78701-2483 or to RuleComments@txdot.gov with the 
subject line "Environmental Review Rules." The deadline for 
receipt of comments is 5:00 p.m. on May 16, 2016. In accor-
dance with Transportation Code, §201.811(a)(5), a person who 
submits comments must disclose, in writing with the comments, 
whether the person does business with the department, may 
benefit monetarily from the proposed amendments, or is an 
employee of the department. 

SUBCHAPTER A. GENERAL PROVISIONS 
43 TAC §§2.1, 2.3, 2.5, 2.11, 2.14 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which authorizes the commission to establish rules 
for the conduct of the work of the department, and more 
specifically, Transportation Code, §91.033, which authorizes 
the department to adopt rules concerning the environmental 
processing of a rail project; Transportation Code, §201.604, 
which requires the department to promulgate rules providing 
for its review of transportation projects that are not subject to 
review under the National Environmental Policy Act (42 U.S.C. 
§4321 et seq.); Transportation Code, §201.752, which requires 
the department to promulgate rules to establish standards 
for processing environmental review documents for highway 
projects; and Transportation Code, §203.022, which requires 
the department to promulgate rules concerning public participa-
tion during the environmental processing of certain projects. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §§91.033, 91.034, 201.6035, 201.604, 
201.606, 201.607, 201.610, 201.611, 201.617, 203.022, and 
222.006 and Chapter 201, Subchapter I-1. 

§2.1. Purpose of Rules. 
This chapter implements Transportation Code, §§91.033, 91.034, 
201.6035, 201.604, 201.606, 201.607, 201.610, 201.611, 201.617, 
201.751 - 201.761, 201.762(b), [203.021,] 203.022, 203.052 and 
222.006[; Parks and Wildlife Code, §26.001 and §26.002; and Natural 
Resources Code, §183.057]. 

§2.3. Applicability; Exceptions. 
(a) Application of chapter. This chapter prescribes the envi-

ronmental review and public participation requirements for: 

(1) a state transportation project or FHWA transportation 
project conducted by the department; 

(2) a state transportation project or FHWA transportation 
project of a private or public entity that is funded in whole or in part by 
the department; or 

(3) a state transportation project or FHWA transportation 
project of a private or public entity that requires commission or depart-
ment approval. 

(b) Exceptions. 

(1) Notwithstanding subsection (a) of this section, this 
chapter does not apply to [a transportation project that is]: 

(A) a transportation project that is not on the state high-
way system and that the department funds solely with money held in a 
project subaccount created under Transportation Code, §228.012; [or] 

(B) a transportation project that is developed by a 
county under Transportation Code, §228.011, or developed by a local 
toll project entity under Transportation Code, Chapter 373, and that is 
not on the state highway system and for which the department does 
not use funds other than funds derived solely from money held in a 
project subaccount created under Transportation Code, §228.012; or[.] 

(C) a state transportation project that is covered by an 
interagency cooperation contract between the department and the Texas 
Parks and Wildlife Department for the design, construction, or mainte-
nance of a road or parking area or facility within or adjacent to a facility 
of the Texas Parks and Wildlife Department, and that is on a park road 
that is owned and operated by the Texas Parks and Wildlife Department 
and not on the state highway system. 

(2) An agreement entered into by the department for a 
transportation project excepted under paragraph (1) of this subsection 
must require that the entity responsible for implementing the project 
will comply with all environmental review and public participation 
requirements applicable to that entity under other state and federal law 
in connection with the project. 

(3) Notwithstanding subsection (a) of this section only 
§2.132 of this chapter (relating to Gulf Intracoastal Waterway Projects) 
applies to a project concerning the Gulf Intracoastal Waterway. 

(c) Compliance with rules of federal transportation agency 
other than FHWA. For transportation projects conducted or sup-
ported by a federal transportation agency other than FHWA, and for 
transportation projects conducted or supported by multiple federal 
transportation agencies and for which FHWA is not the lead federal 
agency, the department delegate and project sponsor will comply with 
the environmental review rules of the lead federal agency, and not the 
rules in this chapter. 

(d) Transportation project developed by a local governmental 
entity or private entity. This chapter does not apply to a transportation 
project that: 

(1) is developed by a local governmental entity or private 
entity; 

(2) is not on the state highway system or on other depart-
ment-owned property; 

(3) is funded with no state or federal funds; and 

(4) does not require department approval. 

(e) Excepted activities. For the purposes of this chapter: 

(1) a contractor activity that is not directed or directly con-
trolled by the department and that is in an area outside of the right-
of-way, including a staging area, disposal site, equipment storage site, 
or borrow site selected by a contractor, is not part of a transportation 
project; and 

(2) the relocation of an individual, family, business, farm 
operation, nonprofit organization, or utility to a location outside of the 
right-of-way is not part of a transportation project. 

§2.5. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Affected local government--The governing body of a 
county or municipality in which a project is located. 

(2) Best management practices--Practices that are deter-
mined to be the most efficient, practical, and cost effective measures 
to guide a particular activity or address a particular problem. 
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(3) CE (Categorical Exclusion)--Is covered by §2.81 of this 
chapter (relating to Categorical Exclusions). 

(4) Commission--The Texas Transportation Commission. 

(5) DEIS (Draft Environmental Impact Statement)--Is cov-
ered by §2.84 of this chapter (relating to Environmental Impact State-
ments). 

(6) Department--The Texas Department of Transportation. 

[(7) Department Public Hearing Officer--The person au-
thorized by the department to conduct a public hearing.] 

(7) [(8)] Disposal plan--An operationally suitable method 
for the placement of dredged material that avoids or minimizes adverse 
environmental impacts. 

(8) [(9)] District--One of the 25 geographical districts into 
which the department is divided. 

(9) [(10)] Division--One of the department's divisions 
listed on the department's organizational chart. 

(10) [(11)] EA (Environmental Assessment)--Is covered by 
§2.83 of this chapter (relating to Environmental Assessments). 

(11) [(12)] EIS (Environmental Impact Statement)--Is cov-
ered by §2.84 of this chapter. 

(12) [(13)] Environmental Affairs Division--The Environ-
mental Affairs Division of the department. 

(13) [(14)] Environmental report--A report, form, check-
list, or other documentation analyzing an environmental issue in the 
context of a specific transportation project or presenting a thorough 
summary of an environmental study conducted in support of an envi-
ronmental review document, or demonstrating compliance with a spe-
cific environmental requirement. The term does not include a permit or 
other approval outside the scope of the environmental review process. 

(14) [(15)] Environmental review document--An environ-
mental assessment, an environmental impact statement, a documented 
reevaluation, a supplemental environmental impact statement, or, for 
an FHWA transportation project, a document prepared to demonstrate 
that it qualifies as a categorical exclusion when FHWA requires a nar-
rative document as opposed to a checklist. An environmental review 
document includes any attached environmental reports. 

(15) [(16)] FEIS (Final Environmental Impact Statement)-
-Is covered by §2.84 of this chapter. 

(16) [(17)] FHWA--The United States Department of 
Transportation Federal Highway Administration. 

(17) [(18)] FHWA transportation project--A transportation 
project for which FHWA's approval is required by law to comply with 
NEPA, FHWA is the lead federal agency, and FHWA agrees the de-
partment may act as the joint lead agency under 23 Code of Federal 
Regulations §771.109. 

(18) [(19)] FONSI (Finding of No Significant Impact)--Is 
covered by §2.83 of this chapter. 

(19) [(20)] Highway project--A project that is: 

(A) for the construction or maintenance of a highway or 
related improvement on the state highway system; or 

(B) for the construction or maintenance of a highway or 
related improvement not on the state highway system but that is funded 
wholly or partly with federal money. 

(20) [(21)] MAPO (Meeting with Affected Property Own-
ers)--Is covered by §2.104 of this chapter (relating to Meeting with 
Affected Property Owners (MAPO)). 

(21) [(22)] NEPA--The National Environmental Policy 
Act, codified at 42 United States Code §§4321, et seq. 

(22) [(23)] NOI (Notice of Intent)--Is covered by §2.102 of 
this chapter (relating to Notice of Intent (NOI)). 

(23) [(24)] ROD (Record of Decision)--Is covered by 2.84 
of this chapter. 

(24) [(25)] SEIS (Supplemental Environmental Impact 
Statement)--Is covered by §2.86 of this chapter (relating to Supple-
mental Environmental Impact Statements). 

(25) [(26)] Significant--As used in reference to the signifi-
cance of the impact of a project, has the meaning as that term is used 
and has been interpreted under NEPA and its related regulations, in-
cluding 40 Code of Federal Regulations §1508.27. 

(26) [(27)] State highway system--The system of highways 
designated by the commission under Transportation Code, §203.002. 

(27) [(28)] State transportation project--A transportation 
project that is not subject to NEPA. 

(28) [(29)] Toll project--Has the meaning assigned by 
Transportation Code, §201.001. 

[(30) Transportation enhancement--An activity that is 
listed under 23 United States Code §101(a)(35), relates to a trans-
portation project, and is eligible for federal funding under 23 United 
States Code §133.] 

(29) [(31)] Transportation project--A project to construct, 
maintain or improve a highway, rest area, toll facility, aviation facility, 
public transportation facility, rail facility, ferry, or ferry landing. [A 
transportation enhancement is also a transportation project.] 

§2.11. Employee Certification Process. 
(a) Certification required. A person who is employed by a 

department district and holds the job title of environmental specialist 
[prepares or reviews environmental reports, environmental review doc-
uments or documentation of categorical exclusion] must successfully 
complete a certification process under this section. 

(b) Timing. A person must successfully complete the certi-
fication process within one year after the date that the person begins 
employment in a district. 

(c) Recertification. To maintain certification under this sec-
tion, a person must document that the person has attended a mini-
mum number of hours of continuing education related to the prepara-
tion and review of environmental reports, environmental review docu-
ments, and documentation of categorical exclusions during the previ-
ous two years. The Environmental Affairs Division will set the min-
imum number of hours of continuing education required to be com-
pleted in each two-year period. 

§2.14. Project File. 
The project sponsor will, as directed by the department delegate, main-
tain the documentation showing work completed under this chapter in 
a project file. The project sponsor may not disclose a draft of documen-
tation of categorical exclusion or an environmental review document 
before public disclosure of the draft or document is approved by the de-
partment delegate or, for an FHWA transportation project, by FHWA. 
If the project sponsor is a local government, prior to [on] approval of 
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the environmental review document or documentation of categorical 
exclusion, the local government will forward the project file to the de-
partment as directed by the department delegate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601526 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

SUBCHAPTER C. ENVIRONMENTAL 
REVIEW PROCESS FOR HIGHWAY PROJECTS 
43 TAC §§2.44, 2.48 - 2.50 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which authorizes the commission to establish rules 
for the conduct of the work of the department, and more 
specifically, Transportation Code, §91.033, which authorizes 
the department to adopt rules concerning the environmental 
processing of a rail project; Transportation Code, §201.604, 
which requires the department to promulgate rules providing 
for its review of transportation projects that are not subject to 
review under the National Environmental Policy Act (42 U.S.C. 
§4321 et seq.); Transportation Code, §201.752, which requires 
the department to promulgate rules to establish standards 
for processing environmental review documents for highway 
projects; and Transportation Code, §203.022, which requires 
the department to promulgate rules concerning public participa-
tion during the environmental processing of certain projects. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §§91.033, 91.034, 201.6035, 201.604, 
201.606, 201.607, 201.610, 201.611, 201.617, 203.022, and 
222.006 and Chapter 201, Subchapter I-1. 

§2.44. Project Scope. 
(a) Project scope required. If an environmental review docu-

ment is expected to be prepared for a highway project, or if the project 
sponsor for a highway project is a local government and documentation 
of categorical exclusion is expected to be prepared for the project, the 
[The] project sponsor, in collaboration with the department delegate, 
will prepare a detailed project scope that describes the preparation of 
the environmental review document or documentation of categorical 
exclusion and performance of related tasks. A district or division that 
has dual roles as both project sponsor and department delegate satisfies 
this requirement by placing the project scope in the project file. For 
purposes of this section, a project sponsor includes a local government 
that proposes to serve as a project sponsor and intends to seek the de-
partment's approval of such a designation under §2.47 of this subchap-
ter (relating to Approval of Local Government as Project Sponsor). 

(b) Form. The project scope must be prepared using standard-
ized information requirements approved by the Environmental Affairs 
Division. The Environmental Affairs Division will establish the re-
quired content for development of a project scope. A project scope may 

be prepared electronically in the department's environmental database. 
The level of detail for any issue on the scope should be commensurate 
with the nature of the highway project and the potential complexity and 
risk of the issue. 

(c) Optional agreement between local government project 
sponsor and department. Notwithstanding any provision of this 
subchapter, the project scope may include the department delegate's 
agreement to complete a task that §2.43 of this subchapter (relating to 
Project Sponsor Responsibilities) otherwise directs is the responsibil-
ity of the project sponsor. Any such agreement must clearly identify 
the task that the department delegate has agreed to complete. 

(d) Participation by FHWA. For a highway project for which 
an environmental decision requires FHWA approval, the FHWA may 
also be a party to the project scope. The project sponsor and department 
delegate will determine whether to invite FHWA to be a party to the 
project scope as soon as possible, but in no event later than the initial 
meeting between the project sponsor and the department delegate. Any 
matter agreed to by the project sponsor and the department delegate 
in the project scope, including the anticipated classification, may be 
subject to FHWA approval for an FHWA transportation project. 

(e) Deadline for issuing classification letter. For projects for 
which a local government proposes to be the project sponsor, the de-
partment delegate will issue to the local government on or before the 
30th day after the date that the local government submits its proposed 
project scope to the department delegate, a letter indicating the antici-
pated classification of the project based on the information provided by 
the local government. If the department delegate indicates its approval 
of the project scope by signing it on or before the 30th day after the 
date that the local government submits its proposed project scope to 
the department delegate, a separate classification letter is not required. 

(f) Receipt of optional fee. If the project sponsor is a local gov-
ernment that proposes to pay an optional fee under §2.46 of this sub-
chapter (relating to Optional Payment of Fee by Local Government), 
the fee must be received by the department before the department del-
egate may indicate its approval of the project scope by signing it. 

(g) Amendment of project scope. The project sponsor shall 
promptly notify the department delegate of any change in the descrip-
tion of the project. If, after completion of the project scope, there is a 
material change in the description of the project, or any other change 
that materially affects how the project sponsor will satisfy the require-
ments of this chapter, the project scope must be amended accordingly. 
An amendment must be agreed to in writing by the project sponsor and 
the department delegate. 

§2.48. Administrative Completeness Review. 

(a) Administrative completeness required. All draft EAs, 
FEISs, documented reevaluations, and CEs for which a narrative 
document, rather than a checklist, is prepared [environmental review 
documents] must be determined to be administratively complete by 
the department delegate before it begins a technical review. After 
a document is declared to be administratively complete, no further 
administrative completeness review is required for future revised, 
amended, or final versions of that document. [This section does not 
apply to categorically excluded projects for which an environmental 
issues checklist is prepared because, for these projects, there is no 
environmental review document.] 

(b) Initiation of review. To initiate administrative complete-
ness review of an environmental review document, the project spon-
sor will submit the document to the department delegate with a writ-
ten statement that the document is administratively complete, ready for 
technical review, and compliant with all applicable requirements. 
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(c) Project sponsor's deadline to submit certain types of docu-
ments. 

(1) Applicability. This subsection applies to EAs, and 
FEISs, but does not apply if the project sponsor is a local government 
that has paid a fee under §2.46 of this subchapter (relating to Optional 
Payment of Fee by Local Government). 

(2) Deadline. The project sponsor will submit to the de-
partment delegate for administrative completeness review any environ-
mental review document subject to this subsection at least two years 
before the date planned for publishing notice to let the construction 
contract for the project, as indicated in whichever of the following doc-
uments was most recently approved: 

(A) the financially constrained portion of: 

(i) the approved state transportation improvement 
program; or 

(ii) the approved unified transportation program; or 

(B) a commission order identifying the project as being 
eligible for environmental review. 

(3) Date planned for publishing letting notice. If the date 
planned for publishing letting notice described in paragraph (2) of this 
subsection is identified in the applicable document only by the fiscal 
year, for the purposes of this subsection the date is September 1 of 
the previous year. If it is identified only by the calendar year, for the 
purposes of this subsection the date is January 1 of that year. If it is 
identified only by month and year, for the purposes of this section it is 
the first day of that month. 

(4) No waiting period for letting contract. This subsection 
does not require that the project sponsor wait any amount of time af-
ter the department delegate renders an environmental decision under 
§2.49 of this subchapter (relating to Technical Review) before letting 
the construction contract for the project. 

(d) Requirements for administrative completeness. The de-
partment delegate will not determine an environmental review docu-
ment to be administratively complete unless it determines that: 

(1) the description of the project is the same as shown in 
the project scope prepared under §2.44 of this subchapter (relating to 
Project Scope) including any amendments of the project scope; 

(2) the document contains a discussion of each issue re-
quired to be addressed in the document by the project scope; 

(3) all surveys and studies required by the project scope 
have been completed and are documented in the environmental review 
document, and any environmental reports prepared have been submit-
ted to the department delegate; 

(4) all coordination with agencies required by the project 
scope to be completed before approval of the environmental review 
document has been completed, and both agencies' comments and the 
project sponsor's responses to those comments are documented in the 
environmental review document; 

(5) any other tasks required by the project scope before 
submission of the environmental review document have been com-
pleted and documented; and 

(6) any other tasks required by the project scope to be un-
dertaken after approval of the environmental review document are ap-
propriately identified in writing. 

(e) Deadline for determination. Not later than the 20th day af-
ter the date the department delegate receives the project sponsor's en-

vironmental review document for administrative completeness review, 
the department delegate will: 

(1) issue a letter confirming that the document is adminis-
tratively complete and ready for technical review; or 

(2) decline to issue a letter confirming that the document is 
administratively complete and ready for technical review, and instead 
send a written response to the project sponsor specifying in reasonable 
detail the basis for the department delegate's conclusions, including a 
listing of any required information determined by the department del-
egate to be missing from the document. 

(f) Cooperation by department delegate. If the department del-
egate declines to issue a letter confirming that an environmental review 
document is administratively complete under subsection (e) of this sec-
tion, the department delegate will undertake all reasonable efforts to 
cooperate with the project sponsor in a timely manner to ensure that 
the environmental review document is administratively complete. 

(g) Re-submittal. The project sponsor may revise and re-sub-
mit any environmental review document determined by the department 
delegate to not be administratively complete. The department delegate 
will, in accordance with subsection (e) of this section, issue a determi-
nation letter on the re-submitted document not later than the 20th day 
after the date the department delegate receives it. There is no limit on 
the number of times an environmental review document may be revised 
and re-submitted under this subsection. 

§2.49. Technical Review. 

(a) Environmental issues checklist. For categorically ex-
cluded projects for which an environmental issues checklist is 
prepared, the department delegate will begin a technical review of the 
documentation of categorical exclusion when it is received from the 
project sponsor, or in the case of an electronic checklist, when the 
project sponsor indicates that the checklist is ready for review. The 
project sponsor shall ensure that all tasks and coordination required 
prior to making the environmental decision are complete when the 
documentation or electronic checklist is submitted for technical 
review. 

(b) Environmental review document. The department dele-
gate will begin a technical review of a draft EA, FEIS, documented 
reevaluation, or a CE for which a narrative document, rather than a 
checklist, is prepared [an environmental review document] when the 
department delegate determines that it is administratively complete un-
der §2.48 of this subchapter (relating to Administrative Completeness 
Review). The department delegate will begin a technical review of a 
DEIS when it is received from the project sponsor. 

(c) Purpose. The purpose of a technical review is for the de-
partment delegate to confirm that: 

(1) for a categorically excluded project for which an envi-
ronmental issues checklist is prepared, the documentation provided by 
the project sponsor shows that the project qualifies as a categorically 
excluded project, as applicable; or 

(2) for all other projects, the environmental review docu-
ment prepared by the project sponsor is: 

(A) an evaluation of all required subject areas; 

(B) written in a professional and understandable man-
ner; 

(C) based on sound reasoning and accepted scientific 
and engineering principles; and 
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(D) legally sufficient, including satisfying the require-
ments of Subchapter D of this chapter (relating to Requirements for 
Classes of Projects). 

(d) Disapproval. The department delegate may conclude that 
the environmental review document or documentation of categorical 
exclusion cannot be approved because it does not meet the require-
ments of this section. The department delegate will provide the project 
sponsor with a written explanation for its disapproval of an environ-
mental review document or documentation of categorical exclusion. 

§2.50. Deadlines for Completing Certain Types of Technical Re-
views; Suspension of Review Deadlines. 

(a) Deadlines. This subsection sets out the deadlines that apply 
to the department delegate's technical review. 

(1) CEs. For a highway project classified as a CE, the de-
partment delegate will render an environmental decision not later than 
the 90th day after it receives the environmental issues checklist, or, for 
CEs for which an environmental review document is prepared, not later 
than the 90th day after it determines that the environmental review doc-
ument is administratively complete under §2.48 of this subchapter (re-
lating to Administrative Completeness Review). For purposes of this 
paragraph, the department delegate renders an environmental decision 
by: 

(A) approving documentation showing the project 
meets applicable CE criteria under §2.81 of this chapter (relating to 
Categorical Exclusions) or declining in writing to do so; or 

(B) for an FHWA transportation project, by forwarding 
such documentation to FHWA with an appropriate recommendation. 

(2) EAs. This paragraph provides the deadlines for a high-
way project that requires the preparation of an EA. 

(A) Comment deadline. The department delegate will 
provide to the project sponsor any department comments on the EA 
not later than the 90th day after the day that the department delegate 
determines that the EA is administratively complete under §2.48 of this 
subchapter. 

(B) Environmental decision deadline. The department 
delegate will render an environmental decision not later than the 60th 
day after the later of: 

(i) the date that the department delegate receives 
from the project sponsor a revised EA responsive to and in satisfaction 
of comments provided by the department delegate under subparagraph 
(A) of this paragraph; or 

(ii) the date the public participation process con-
cludes, which is: 

(I) if no hearing is held and no public comments 
are received on the draft EA, the date on which the project sponsor sub-
mits to the department delegate a written confirmation that no further 
public participation is required and none will be conducted; or 

(II) if a hearing is held or public comments are 
received on the draft EA, [which if a public hearing is held, is] the date 
that the project sponsor submits to the department delegate the docu-
mentation of public hearing required by §2.107 of this chapter (relating 
to Public Hearing), if applicable, and a revised EA responsive to any 
public comments received. 

(3) Rendering an environmental decision on an EA. For the 
purposes of paragraph (2)(B) of this subsection, the department dele-
gate renders an environmental decision by: 

(A) issuing a written FONSI, as provided by §2.83 of 
this chapter (relating to Environmental Assessments) or declining in 
writing to do so; or 

(B) for an FHWA transportation project, forwarding the 
EA and other documentation to FHWA with an appropriate recommen-
dation. 

(4) EISs. For a highway project that requires an EIS, the 
department delegate will render an environmental decision not later 
than the 120th day after the date the department delegate determines 
that the project sponsor's draft of the final EIS is administratively com-
plete under §2.48 of this subchapter. For purposes of this paragraph, 
the department delegate renders an environmental decision by: 

(A) signing and dating the FEIS cover page as provided 
for by §2.84 of this chapter (relating to Environmental Impact State-
ments) or declining in writing to do so; or 

(B) for an FHWA transportation project, forwarding the 
FEIS to FHWA with an appropriate recommendation. 

(5) Reevaluations. For a highway project that requires a 
documented reevaluation, the department delegate will render an envi-
ronmental decision not later than the 120th day after the date the depart-
ment delegate determines that the documented reevaluation document 
is administratively complete under §2.48 of this subchapter. For the 
purposes of this paragraph, the department delegate renders an envi-
ronmental decision by: 

(A) signing and dating the documented reevaluation or 
declining in writing to do so; or 

(B) for an FHWA transportation project, forwarding the 
documented reevaluation to FHWA with an appropriate recommenda-
tion. 

(b) Suspension of technical review deadlines. 

(1) Amendments, corrections, and revisions. 

(A) If, at any time during its technical review, the 
department delegate identifies deficiencies, errors, or needed revisions 
in an environmental review document or documentation of categorical 
exclusion, the department delegate will notify, in writing, the project 
sponsor that it is suspending its technical review, and identify any 
needed amendments, corrections, and revisions. 

(B) The department delegate will provide to the project 
sponsor any comments, if possible, in a single set of comments unless 
the project sponsor and department delegate agree to process comments 
in batches, which may result in multiple suspensions of the technical 
review deadline under this subsection. 

(C) The project sponsor may make any corrections or 
revisions to the environmental review document or documentation of 
categorical exclusion identified by the department delegate, and re-sub-
mit the revised documentation in whole or in part, as appropriate, for 
continuation of technical review. 

(D) The department delegate's compliance with the 
deadlines set forth in subsection (a) of this section is suspended 
from the time the department delegate provides written notice under 
subparagraph (A) of this paragraph until the time the project sponsor 
re-submits the environmental review document or documentation 
of categorical exclusion, in whole or in part, in accordance with 
subparagraph (C) of this paragraph. 

(2) Additional work regarding highway project. 

(A) If, at any time during technical review, the project 
becomes the subject of additional work, including a design change or 

41 TexReg 2716 April 15, 2016 Texas Register 



♦ ♦ ♦ 

identification and resolution of new significant issues, the project spon-
sor will notify the department delegate in writing. 

(B) If the department delegate determines that a design 
change is material, compliance with the deadlines set forth in subsec-
tion (a) of this section is suspended from the time the department dele-
gate provides written notice of its determination to the project sponsor 
until the project sponsor gives written notice to the department delegate 
that the additional work is completed and, if appropriate, submits a re-
vised environmental review document or documentation of categorical 
exclusion, in whole or in part, reflecting the outcome of the additional 
work. 

(C) If as a result of additional work the classification of 
the project changes, technical review under this section is terminated, 
and the project sponsor may submit the new environmental review doc-
ument or documentation of categorical exclusion to the department del-
egate under §2.48 of this subchapter. 

(3) Issues raised by the department's legal counsel. If, at 
any time during technical review, the department delegate provides 
written notice to the project sponsor of an issue concerning compliance 
with applicable law identified by the department's legal counsel, com-
pliance with the deadlines set forth in subsection (a) of this section is 
suspended from the time the department delegate provides that notice 
until the time that the project sponsor provides a satisfactory written 
response to the department delegate and, if appropriate, submits a re-
vised environmental review document or documentation of categorical 
exclusion, in whole or in part, reflecting any warranted changes. 

(4) Number of suspensions. There is no limit on the num-
ber of times technical review of an environmental review document or 
documentation of categorical exclusion may be suspended as provided 
by this subsection. The department will use its best efforts to minimize 
the number and duration of suspensions of technical reviews. 

(5) Suspension by agreement. The project sponsor and de-
partment delegate may suspend compliance with the deadlines set forth 
in subsection (a) of this section at any time by written agreement, in 
which case the deadlines are suspended until the project sponsor and 
department delegate lift the suspension and resume technical review by 
written agreement. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601527 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

SUBCHAPTER D. REQUIREMENTS FOR 
CLASSES OF PROJECTS 
43 TAC §§2.81, 2.83 - 2.85 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which authorizes the commission to establish rules 
for the conduct of the work of the department, and more 
specifically, Transportation Code, §91.033, which authorizes 

the department to adopt rules concerning the environmental 
processing of a rail project; Transportation Code, §201.604, 
which requires the department to promulgate rules providing 
for its review of transportation projects that are not subject to 
review under the National Environmental Policy Act (42 U.S.C. 
§4321 et seq.); Transportation Code, §201.752, which requires 
the department to promulgate rules to establish standards 
for processing environmental review documents for highway 
projects; and Transportation Code, §203.022, which requires 
the department to promulgate rules concerning public participa-
tion during the environmental processing of certain projects. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §§91.033, 91.034, 201.6035, 201.604, 
201.606, 201.607, 201.610, 201.611, 201.617, 203.022, and 
222.006 and Chapter 201, Subchapter I-1. 

§2.81. Categorical Exclusions. 

(a) Applicability. 

(1) This section applies to a transportation project that is 
classified by the department delegate as a CE. A CE is a category of 
actions that have been found to have no significant effect on the envi-
ronment, individually or cumulatively. 

(2) This section applies to a transportation project that is a 
state transportation project or an FHWA transportation project, except 
that subsection (e) of this section applies only if the project is an FHWA 
transportation project. 

(3) This section does not apply to the purchase of an option 
to acquire real property, or to the exercise of an option or other early 
and advance acquisition of land. The required environmental review 
for those types of transactions is specified in §2.131 of this chapter 
(relating to Advance Acquisition of Right-of-Way [Special Right-of-
Way Acquisition]). 

(b) Approval for classification as CE. 

(1) If the project sponsor satisfies the requirements of this 
subsection the department delegate may approve the classification of a 
transportation project as a CE. 

(2) The project sponsor will submit to the department del-
egate documentation that is an environmental issues checklist showing 
compliance with the section. The checklist may be prepared electroni-
cally in the department's environmental database. A categorical exclu-
sion determination in the form of a checklist is not an environmental 
review document. However, if required by the FHWA for an FHWA 
transportation project, the project sponsor must submit, instead of a 
checklist, a brief environmental review document discussing and ana-
lyzing the potential environmental impacts. If the department delegate 
determines that a transportation project qualifies as a CE, it will docu-
ment that determination in the project file. 

(3) The environmental issues checklist must show that the 
project does not violate the restrictions in subsection (c) of this section 
and that significant environmental impacts will not result based on the 
results of an evaluation of the project. The project sponsor must indi-
cate if coordination is required, and if so, the portion of coordination 
that can be completed before final approval of the environmental re-
view document has been completed. 

(4) An environmental issues checklist is not required for a 
project covered under a programmatic CE issued by the department's 
environmental affairs division. 

(c) Restrictions on classification. 
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(1) A CE project directly, indirectly, or cumulatively, may 
not: 

(A) induce significant impacts to planned growth or 
land use for the area; 

(B) cause any significant environmental impacts to any 
natural, cultural, recreational, historic, or other resource; 

(C) cause any significant impacts to air, noise, or water 
quality; 

(D) relocate significant numbers of people; or 

(E) cause significant impacts on travel patterns. 

(2) The CE action may not involve unusual circumstances 
or lead to: 

(A) significant environmental impacts; 

(B) substantial controversy on environmental grounds; 
or 

(C) inconsistencies with federal or state law. 

(d) Categories of projects. For a state transportation project 
or an FHWA transportation project, the categories of projects listed 
at 23 C.F.R. §771.117(c) and (d) normally will qualify as categorical 
exclusions, unless unusual circumstances make the project ineligible 
for designation as a categorical exclusion under subsection (c) of this 
section. The categories of projects listed at 23 C.F.R. §771.117(c) and 
(d) are not the only types of projects that may qualify as categorical 
exclusions. 

(e) FHWA transportation projects. 

(1) For an FHWA transportation project, in addition to sub-
sections (a) - (d) of this section, the department delegate and project 
sponsor must comply with any federal laws, including FHWA's rules, 
applicable to the processing of the project as a CE. 

(2) If federal law, including FHWA's rules, or a program-
matic agreement conflicts with this chapter, the federal law or program-
matic agreement provision controls to the extent of the conflict. 

§2.83. Environmental Assessments. 
(a) Applicability. 

(1) This section applies to a transportation project that the 
department delegate has not classified as a categorical exclusion and 
that does not clearly require the preparation of an EIS, or if the depart-
ment delegate believes an EA would assist in determining the need for 
an EIS. 

(2) This section applies to a transportation project that is a 
state transportation project or an FHWA transportation project, except 
that subsection (i) of this section applies only if the project is an FHWA 
transportation project. 

(b) Purpose and content. 

(1) An EA describes the purpose and need for the project, 
any alternatives considered, any mitigation measures that are to be in-
corporated into the project, and the extent of environmental impact, in-
cluding direct, indirect, and cumulative impacts. The project sponsor 
will investigate environmental impacts and prepare an EA to determine 
the nature and extent of environmental impacts, and to provide full dis-
closure of project impacts to the public. 

(2) If, taking into account any mitigation measures or com-
mitments documented in the EA, the EA shows that the environmental 
impacts are not significant, the EA will conclude with a FONSI. If, tak-
ing into account any mitigation measures or commitments documented 

in the EA, the EA shows that the impacts are significant, the EA will 
conclude that an EIS is required. 

(c) Coordination. The project sponsor will comply with §2.12 
of this chapter (relating to Project Coordination), and will include in 
the EA the results of coordination [and a summary of the contacts with 
agencies and the comments received]. 

(d) Public participation. The project sponsor will conduct ap-
propriate public participation in accordance with Subchapter E of this 
chapter (relating to public participation) and will include in the EA the 
results of public participation and the comments received. If changes 
resulting from public participation are minimal, the project sponsor 
may incorporate the results into the EA by appending errata sheets, 
rather than revising the EA as a whole. 

(e) Organization of EA. To the maximum extent possible, an 
EA should summarize and incorporate by reference any separately pre-
pared environmental reports supporting the EA's conclusions. If these 
reports are not included as appendices, the reports must be available 
for public inspection on request. 

(f) Circulation of draft EA. The project sponsor may not dis-
close a draft of an EA before public disclosure of the EA is approved 
by the department delegate or, for an FHWA transportation project, by 
FHWA. The project sponsor will comply with §2.108 of this chapter 
(relating to Notice of Availability). 

(g) Change in determination of impact. If the department del-
egate, taking into account any mitigation measures or commitments 
documented in the EA, determines at any point prior to the issuance of 
a FONSI that the project may have a significant impact on social, eco-
nomic, or environmental concerns, the department delegate will direct 
the project sponsor to prepare an EIS. 

(h) Preparation of FONSI. 

(1) Finding of no significant impact (FONSI) means a doc-
ument that is issued by the department delegate that briefly presents the 
reasons why, taking into account any mitigation measures or commit-
ments documented in the EA, the transportation project will not have a 
significant effect on the human environment and, therefore, for which 
an environmental impact statement will not be prepared. To describe 
the impacts of the project, and to identify any mitigation measures or 
commitments that factor into the determination that impacts are not sig-
nificant, a FONSI will reference the EA and any other environmental 
documents related to the FONSI rather than repeating the information 
contained in those documents within the body of the FONSI. 

(2) The department delegate will review the EA, any pro-
posed mitigation measures, the results of project coordination, and if a 
public hearing was held, the documentation of public hearing required 
by §2.107 of this chapter (relating to Public Hearing) [summary and 
analysis]. The department delegate, if appropriate, will present the de-
cision in a written FONSI. 

(3) The project sponsor will give notice of availability of a 
FONSI in accordance with §2.108 of this chapter. 

(i) FHWA transportation project. For an FHWA transporta-
tion project, in addition to the requirements of subsections (a) - (h) of 
this section, the department delegate and project sponsor must comply 
with any federal laws, including FHWA's rules, applicable to the pro-
cessing of the project as an EA. If federal law, including FHWA's rules, 
conflicts with this chapter, federal law controls to the extent of the con-
flict. At the conclusion of the technical review, the department delegate 
will forward the environmental review document and any other rele-
vant documentation to FHWA with an appropriate recommendation. 

§2.84. Environmental Impact Statements. 
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(a) Applicability. 

(1) This section applies to a transportation project if there 
are likely to be significant environmental impacts or if the project is 
of a type for which an EIS is typically prepared. The project sponsor 
will prepare an EIS that is a detailed public disclosure document that 
evaluates the impacts of the project. 

(2) This section applies to a transportation project that is a 
state transportation project or an FHWA transportation project, except 
that subsection (g) [(f)] of this section applies only if the project is an 
FHWA transportation project. 

(b) Content. 

(1) An EIS must include: 

(A) a discussion of the purpose and need for the project; 

(B) an evaluation of all reasonable alternatives satisfy-
ing the purpose and need, their associated social, economic, and envi-
ronmental impacts, an evaluation of alternatives eliminated from de-
tailed study, and a determination of the preferred alternative; 

(C) a summary of studies conducted to determine the 
nature and extent of environmental impacts; 

(D) a description of the environmental impact of the 
project, any unavoidable adverse environmental impacts and associ-
ated measures to minimize harm, and any irreversible and irretrievable 
commitments of resources involved if the project is implemented; 

(E) a description of the direct, indirect, and cumulative 
effects of the project; and 

(F) a discussion of compliance with all applicable laws 
or reasonable assurances that the requirements can be met, and a de-
scription of the mitigation measures that are to be incorporated into the 
project. 

(2) Coordination. The project sponsor will comply with 
§2.12 of this chapter (relating to Project Coordination), and will include 
in the EIS the results of coordination conducted before final approval of 
the EIS [and a summary of the contacts with agencies and the comments 
received]. 

(3) Public participation. The project sponsor will conduct 
appropriate public participation in accordance with Subchapter E of 
this chapter (relating to Public Participation) and will include in the 
EIS the results of public participation and the comments received. 

(4) Organization. To the maximum extent possible, an EIS 
should summarize, incorporate by reference and include as appendices 
any separately prepared environmental reports supporting the EIS's 
conclusions, rather than repeat the detailed information from environ-
mental reports in the body of the EIS. 

(c) Processing the EIS. 

(1) The project sponsor will in the following order: 

(A) publish a notice of intent under §2.102 of this chap-
ter (relating to Notice of Intent (NOI)) and develop a coordination plan 
under §2.103 of this chapter (relating to Coordination Plan for EIS); 

(B) conduct public participation and coordination in the 
manner and at the times prescribed by law; 

(C) prepare the draft EIS (DEIS); 

(D) issue [publish] the notice of availability of the 
DEIS; 

(E) conduct the public hearing; 

(F) prepare the final EIS (FEIS); 

(G) issue [publish] the notice of availability of the 
FEIS; and 

(H) prepare the [a draft] record of decision (ROD). 

(2) Accelerated Decision-making. 

(A) If public comments are minor, and changes are lim-
ited to factual corrections or explanations of why comments do not 
warrant additional agency response, the project sponsor may prepare 
errata sheets and attach them to the DEIS, rather than preparing the 
FEIS. When errata sheets are attached to the DEIS in lieu of a sepa-
rately prepared FEIS, all other applicable requirements for completing 
the EIS set forth in subsection (e) [(e)(1) - (6)] of this section apply. 

(B) The project sponsor may prepare the FEIS and 
[draft] ROD as a single document unless: 

(i) the FEIS makes substantial changes to the pro-
posed project that are relevant to environmental or safety concerns; or 

(ii) there are significant new circumstances or infor-
mation relevant to environmental concerns that bear on the proposed 
action or the impacts of the proposed action. 

(3) The project sponsor will prepare a supplemental DEIS, 
a supplemental FEIS, or both if required by §2.86 of this subchapter 
(relating to Supplemental Environmental Impact Statements). 

(d) Preparation of DEIS. 

(1) The project sponsor will prepare a DEIS that meets the 
requirements of subsection (b) of this section. A preferred alternative 
may be designated, if appropriate. The preferred alternative may be de-
veloped to a higher level of detail than other alternatives. The higher 
level detail must be limited to work necessary for preliminary design, 
as described by paragraph (5) of this subsection. The department del-
egate will review, and will approve the development of the preferred 
alternative to a higher level of detail if appropriate, and only if that de-
velopment does not prevent the department from making an impartial 
decision as to whether to accept another alternative under considera-
tion in the environmental review process. 

(2) The DEIS is subject to the department delegate's ap-
proval before it is made available to the public as a department docu-
ment. For highway projects processed under Subchapter C of this chap-
ter (relating to Environmental Review Process for Highway Projects), 
the DEIS is approved for public review on the department delegate's 
completing the technical review of the DEIS under §2.49 of this chap-
ter (relating to Technical Review). 

(3) After the department delegate approves the DEIS, the 
project sponsor will circulate the DEIS and give notice of its avail-
ability in accordance with §2.108 of this chapter (relating to Notice of 
Availability). 

(4) After the DEIS is circulated, public hearing held, and 
comments reviewed, the project sponsor will prepare an FEIS, or a 
supplemental DEIS if required. 

(5) For the purposes of paragraph (1) of this subsection, 
preliminary design defines the general project location and design con-
cepts. It includes, but is not limited to, preliminary engineering and 
other activities and analyses, such as environmental investigations, to-
pographic surveys, metes and bounds surveys, geotechnical investiga-
tions, hydrologic analysis, hydraulic analysis, utility engineering, traf-
fic studies, financial plans, revenue estimates, hazardous materials as-
sessments, general estimates of the types and quantities of materials, 
and other work needed to establish parameters for the final design. 
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(e) Preparation of FEIS. 

(1) The project sponsor will prepare an FEIS that meets 
the requirements of subsection (b) of this section and will prepare a 
public hearing record under §2.107 of this chapter (relating to Public 
Hearing). The FEIS may consist of the DEIS and attached errata sheets, 
if appropriate. 

(2) After the department delegate approves the FEIS, the 
project sponsor will circulate the FEIS and issue [publish] notice of its 
availability in accordance with §2.108 of this chapter. 

(f) Preparation of ROD. 

(1) The department delegate will issue a ROD that: 

(A) presents the basis for the department's decision; 

(B) identifies all alternatives considered; 

(C) specifies the alternative or alternatives that were 
considered to be environmentally preferable; 

(D) states whether all practical means to avoid or min-
imize environmental harm have been adopted, and if practical means 
were not adopted, why they were not adopted; and 

(E) summarizes mitigation measures. 

(2) If the FEIS and ROD are prepared as a single document, 
the document will indicate on the cover of the document that it is both 
the FEIS and ROD, and the department delegate's approval of that doc-
ument represents approval of both the FEIS and ROD. 

(3) If the FEIS and ROD are not prepared as a single doc-
ument, the department delegate will complete and sign the ROD not 
earlier than the 30th day after the date that the notice of the availabil-
ity of the FEIS is published in the Texas Register, and the department 
delegate will separately issue notice of the availability of the ROD in 
accordance with §2.108 of this chapter. 

(4) Until the ROD is signed, neither the department nor any 
local government project sponsor may take any action concerning the 
project that would have an adverse environmental impact or limit the 
choice of reasonable alternatives. 

[(3) The department delegate will complete and sign a 
record of decision (ROD) not earlier than the 30th day after the date 
of the publication of the availability of the FEIS notice in the Texas 
Register. The ROD will present the basis for the decision, summarize 
the department's responses to comments received, and summarize 
any mitigation measures and commitments. If the FEIS and ROD 
are a single document, the cover page must have separate signature 
blocks for the FEIS and the ROD. The department delegate will 
indicate approval of the ROD by signing the cover page not earlier 
than the 30th day after the date of the availability of the FEIS notice 
is published in the Texas Register.] 

[(4) The department delegate will publish notice of the 
availability of the ROD in accordance with §2.108 of this chapter.] 

[(5) Until the required ROD is signed, no further approvals 
may be given except for administrative activities taken to secure further 
project funding.] 

(5) [(6)] If after a ROD is issued for a project the depart-
ment approves an alternative that was not identified as the preferred 
alternative, the department delegate will prepare a revised ROD and 
will publish notice of the availability of the revised ROD in accordance 
with §2.108 of this chapter. 

(g) [(f)] FHWA transportation project. For an FHWA trans-
portation project, in addition to subsections (a) - (g) [(e)] of this sec-
tion, the department delegate and project sponsor must comply with 
any federal laws, including FHWA's rules, applicable to the process-
ing of the project as an EIS. If federal law, including FHWA's rules, 
conflicts with this chapter, federal law controls to the extent of the con-
flict. At the conclusion of technical review, the department delegate 
will forward the environmental review document and any other rele-
vant documentation to FHWA with an appropriate recommendation. 

§2.85. Reevaluations. 

(a) Applicability. 

(1) This section applies to a transportation project that is 
classified by the department delegate as a CE, EA, or EIS. 

(2) This section applies to a transportation project that is a 
state transportation project or an FHWA transportation project, except 
that subsection (d) of this section applies only if the project is an FHWA 
transportation project. 

(b) Purpose and content. 

(1) A documented reevaluation of a DEIS, which may be 
in the form of a checklist, will be prepared by the project sponsor in 
cooperation with the department delegate if an acceptable FEIS is not 
submitted to the department delegate within three years after the date 
that the DEIS is circulated. The purpose of this reevaluation is to de-
termine whether or not a supplement to the DEIS or a new DEIS is 
needed. 

(2) A documented reevaluation of a FEIS, which may be in 
the form of a checklist, will be required before further approvals may 
be granted if major steps to advance the project, such as authority to 
undertake final design, authority to acquire a significant portion of the 
right-of-way, or approval of the plans, specifications, and estimates, 
have not occurred within three years after the date of the approval of 
the FEIS, FEIS supplement, or the last major department approval or 
grant. 

(3) A consultation reevaluation will be required after 
[After] approval of a [the] ROD, FONSI, or CE designation if changed 
circumstances could affect the continued validity of the ROD, FONSI, 
or CE designation. When a consultation reevaluation is required, 
the project sponsor will consult with the department delegate before 
requesting any major approvals or grants from the department to 
establish whether or not the approved environmental document or 
CE designation remains valid for the project. The project sponsor 
will record the consultation reevaluation in the project file. [These 
consultations will be documented if determined necessary by the 
department delegate.] If, as a result of consultation, the department 
delegate determines that a documented [a] reevaluation is appropriate 
[necessary], the project sponsor shall prepare a documented reevalua-
tion, which may be in the form of a checklist. 

(c) Coordination. The department delegate may require the 
project sponsor to carry out coordination under §2.12 of this chapter 
(relating to Project Coordination). 

(d) FHWA transportation project. For an FHWA transporta-
tion project, in addition to subsections (a) - (c) of this section, the 
department delegate and project sponsor must comply with any fed-
eral laws, including FHWA's rules, applicable to the processing of the 
reevaluation. If federal law, including FHWA's rules, conflicts with this 
chapter, federal law controls to the extent of the conflict. At the con-
clusion of technical review, the department delegate will forward the 
environmental review document and any other relevant documentation 
to FHWA with an appropriate recommendation. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601528 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

SUBCHAPTER E. PUBLIC PARTICIPATION 
43 TAC §§2.102, 2.104 - 2.108, 2.110 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which authorizes the commission to establish rules 
for the conduct of the work of the department, and more 
specifically, Transportation Code, §91.033, which authorizes 
the department to adopt rules concerning the environmental 
processing of a rail project; Transportation Code, §201.604, 
which requires the department to promulgate rules providing 
for its review of transportation projects that are not subject to 
review under the National Environmental Policy Act (42 U.S.C. 
§4321 et seq.); Transportation Code, §201.752, which requires 
the department to promulgate rules to establish standards 
for processing environmental review documents for highway 
projects; and Transportation Code, §203.022, which requires 
the department to promulgate rules concerning public participa-
tion during the environmental processing of certain projects. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §§91.033, 91.034, 201.6035, 201.604, 
201.606, 201.607, 201.610, 201.611, 201.617, 203.022, and 
222.006 and Chapter 201, Subchapter I-1. 

§2.102. Notice of Intent (NOI). 
(a) Purpose. An NOI formally initiates the process for prepar-

ing an EIS or a supplemental EIS. 

(b) Notice of Intent Required. The project sponsor will pre-
pare an NOI before the preparation of an EIS or supplemental EIS. 
An NOI must be prepared according to guidelines and procedures es-
tablished by the department. The department delegate will review the 
NOI and submit it for publication in the Texas Register if the project is 
a state transportation project or in the Federal Register if the project is 
an FHWA transportation project [before the preparation of the EIS or 
supplemental EIS]. 

[(c) Notice Requirements. The project sponsor will publish 
the approved NOI in the Texas Register and in a local newspaper having 
general circulation in the area affected by the project. If there is no local 
newspaper in the area affected by the project, the project sponsor will 
publish the NOI in any newspaper having general circulation in the area 
affected by the project.] 

§2.104. Meeting with Affected Property Owners (MAPO). 
(a) Purpose. A MAPO is an informal meeting to inform af-

fected property owners of impacts that may result from a project. The 
requirements of this section may be met by telephone, in-person, or 
written contact with affected property owners. 

(b) When to conduct MAPO. 

(1) The project sponsor will hold one or more MAPOs prior 
to the environmental decision if a project requires a detour, road or 
bridge closure, [detours, a] minimal amount of right-of-way acquisi-
tion, or temporary construction easement [easements]. 

(2) The project sponsor will hold a MAPO in addition to 
any previous public participation if a location or design revision occurs 
after public participation requirements have been completed that would 
result in a substantial change in the impacts previously disclosed to the 
affected property owner. 

(3) The project sponsor may hold a MAPO for any project 
to supplement other required public participation. A MAPO may be 
used to engage an affected property owner throughout the process. 

(4) The affected property owners include: 

(A) owners of property adjacent to the project; and 

(B) other affected property owners, such as a business 
or governmental entity that may be affected by the project. 

(c) Notice Requirements. The project sponsor may select ap-
propriate outreach methods to inform property owners of a MAPO. 

(d) Documentation requirements. The project sponsor will 
maintain records of all MAPOs in the project file, and will forward 
those records to the department delegate on request. 

§2.105. Public Meeting. 
(a) Purpose. [A public meeting is held for the purpose of ex-

changing ideas and collecting input on the need for, possible alterna-
tives to, and potential impacts of a project.] Public meetings are in-
tended to gather input from the public and keep the public informed 
during the development of a project. [Public meetings include meet-
ings with interested citizens, the general public, or local, neighborhood, 
or special interest groups.] 

(b) When to hold a Public Meeting. 

(1) A project sponsor may hold one or more public meet-
ings for any project. The decision to hold a public meeting should be 
based on the project's type, complexity, and level of public concern 
[that is based on environmental issues]. 

(2) The project sponsor shall hold a public meeting during 
the drafting of a DEIS to present the draft coordination plan. 

(c) Notice Requirements. The project sponsor may select one 
or more appropriate outreach methods to inform the public of a public 
meeting. Outreach methods will be appropriate for the anticipated au-
dience to maximize attendance. 

(d) Documentation Requirements. After a public meeting, the 
project sponsor will assemble documentation of the public meeting. 
[prepare a written summary of the meeting, including the comments 
received, responses to comments, and modifications, if any, to the 
project resulting from the comments.] The public meeting documen-
tation [written summary] will be forwarded to the department delegate 
for review and maintained in the project file. 

§2.106. Opportunity for Public Hearing. 
(a) Purpose. An opportunity for a public hearing permits the 

public to request a public hearing for a project when the project sponsor 
is not otherwise obligated to hold a public hearing. 

(b) When to afford an opportunity for public hearing. 

(1) The project sponsor will afford an opportunity for a 
public hearing for a project if: 

(A) the project requires the acquisition of significant 
amounts of right-of-way; 
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(B) the project substantially changes the layout or func-
tion of connecting roadways or of the facility being improved; 

(C) the project adds through-lane capacity, not includ-
ing auxiliary lanes or other lanes less than one mile in length; 

(D) the project has a substantial adverse impact on abut-
ting real property; or 

(E) the project is the subject of an environmental assess-
ment. [the results of environmental studies support a FONSI; or] 

[(F) the project sponsor or department delegate deter-
mines it is in the public interest.] 

(2) A project sponsor is not required to comply with this 
section if the project sponsor holds a public hearing for the project 
under §2.107 of this subchapter (relating to Public Hearing). 

(c) Notice Requirements. 

(1) The project sponsor will publish, at a minimum, one 
notice of the opportunity to request a public hearing in a local news-
paper having general circulation. The notice shall be published before 
the 30th day before [at least 30 days prior to] the deadline for submis-
sion of written requests for holding a public hearing. If there is no local 
newspaper in the area affected by the project, the project sponsor will 
publish notice in a newspaper having general circulation in the area af-
fected by the project. 

(2) In addition, the project sponsor will select a minimum 
of one additional outreach method to inform the public of an opportu-
nity to request a public hearing. 

(3) The project sponsor will mail notice of the opportunity 
to request a public hearing to landowners abutting the roadway within 
the proposed project limits, as identified by tax rolls or other reliable 
land ownership records, and to affected local governments and public 
officials. 

(d) Procedural Requirements. 

(1) The project sponsor will provide notice of the opportu-
nity after location and design studies are developed and the environ-
mental review document or documentation of categorical exclusion is 
approved for public disclosure by the department delegate. 

(2) A public hearing is not required under this section if, at 
the end of the time set for affording an opportunity to request a public 
hearing, no requests have been received or the project sponsor has ad-
dressed all concerns of the persons requesting the public hearing. 

(e) Documentation Requirements. If, after providing an op-
portunity for a public hearing under this section, the project sponsor 
does not hold a public hearing, the project sponsor will submit to the 
department delegate an original certification of the public participation 
process [signed by the department public hearing officer] containing a 
statement that the requirements of this section have been met. 

§2.107. Public Hearing. 
(a) Purpose. A public hearing is held to present project alter-

natives and to encourage and solicit public comment. 

(b) When to hold a public hearing. A project sponsor will hold 
a public hearing if: 

(1) a request for hearing is received under §2.106 of this 
subchapter (relating to Opportunity for Public Hearing); 

(2) ten or more individuals submit a written request for a 
hearing, except that a public hearing is not required under this para-
graph if a public hearing has been held concerning the project before 
the requests are received or if the hearing requests are received after 

the environmental review document or documentation of categorical 
exclusion for the project is approved; [or] 

(3) the department delegate determines it is in the public 
interest; or 

(4) [(3)] the project is: 

(A) a project with substantial public interest or contro-
versy; 

(B) an EIS project; or 

[(C) a high-profile project;] 

(C) [(D)] a project that constructs a new highway 
[facility] on a new location.[;] 

[(E) a project that requires the taking of public land des-
ignated and used as a park, recreation area, wildlife refuge, historic site 
or scientific area, as covered in the Parks and Wildlife Code, Chapter 
26; or] 

[(F) a project that requires the use or taking of private 
land encumbered by an agricultural conservation easement purchased 
under Natural Resources Code, Chapter 183.] 

(c) Notice requirements. 

(1) At a minimum, the project sponsor will publish, before 
the 15th day [at least 30 days] before the day of a public hearing, one 
notice of the hearing in a local newspaper having general circulation 
in the area affected by the project. If there is no local newspaper in 
the area affected by the project, the project sponsor will publish notice 
in a newspaper having general circulation in the area affected by the 
project. For a project that constructs a reliever route, notice must also 
be published in a newspaper of general circulation in the bypassed area. 

(2) In addition to the other notice required by this subsec-
tion, the project sponsor will select a minimum of one additional out-
reach method to inform the public of the public hearing. 

(3) The project sponsor will mail notice of the public hear-
ing to landowners abutting the roadway within the proposed project 
limits, as identified by tax rolls or other reliable land ownership records, 
and to affected local governments and public officials. 

[(4) For projects requiring the use or taking of public land 
designated and used as a park, recreation area, wildlife refuge, historic 
site, or scientific area under Parks and Wildlife Code, Chapter 26, the 
project sponsor shall publish notice in accordance with this paragraph.] 

[(A) The notice must be given in writing to the person, 
organization, department, or agency that has supervision of the land 
proposed to be used or taken at least 30 days before the date for the 
public hearing.] 

[(B) The notice must be published in a newspaper, as 
specified in the subparagraph, once a week for three consecutive weeks. 
The last date of publication may not be less than one week or more 
than two weeks before the date of the hearing. The notice must be 
published in a newspaper of general circulation that is published at least 
six days a week in the county where the land proposed to be used or 
taken is situated or if such a newspaper does not exist in that county, 
in any county adjoining the county where the land is situated. If such 
newspaper is not published in any adjoining county, the notice must be 
published in the nearest county to where the land is situated.] 

(d) Procedural requirements. 

(1) The hearing will be held after location and design stud-
ies are developed and the environmental review document or documen-
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tation of categorical exclusion is approved for public disclosure by the 
department delegate. 

(2) The project sponsor will make the maps, drawings, en-
vironmental reports, and documents concerning the project available 
to the public for not less than the 15 [30] consecutive days before the 
date of the public hearing. 

(3) The project sponsor shall establish a deadline for ac-
cepting public comments of not less than 15 [10] days after the date of 
the public hearing. [For an EIS project, the project sponsor shall estab-
lish a deadline for accepting public comments of not less than 15 days 
after the date of the public hearing.] 

(e) Documentation requirements. 

(1) After a public hearing, the project sponsor will assem-
ble documentation of the public hearing. The public hearing docu-
mentation will be forwarded to the department delegate for review and 
maintained in the project file. 

[(1) After the public hearing, the project sponsor will sub-
mit to the department delegate a public hearing summary and analysis 
that includes:] 

[(A) two copies of the verbatim transcript;] 

[(B) a comment and response report; and] 

[(C) the original certification of the public participation 
process that conforms to guidelines established by the department and 
signed by the department public hearing officer.] 

(2) For a public hearing regarding an EIS, the project 
sponsor will document the number of positive, negative, and neutral 
public comments received in accordance with Transportation Code, 
§201.811(b). This information must be presented to the commission in 
an open meeting and reported on the department's website in a timely 
manner. 

§2.108. Notice of Availability. 

(a) Purpose. A notice of availability is issued [published] to 
inform the public or recipient of when certain important documents are 
available for review, and how to obtain copies of those documents. 

(b) When to issue [publish] notice. A notice of availability is 
required for: 

(1) a draft [an] EA; 

(2) a FONSI; 

(3) a DEIS; 

(4) a FEIS; or 

(5) a ROD. 

(c) Notice requirements. 

(1) The project sponsor will send copies of all notices of 
availability to the appropriate metropolitan planning organization and 
agencies that have submitted written comments on the project. The 
copy of a notice with instructions on how to access the document elec-
tronically, may be provided by e-mail if the recipient has provided the 
department with an e-mail address. [with an interest in the project.] If 
the entity [agency] will receive a full copy of the document, it is not 
necessary to also send a notice of availability. 

(2) The project sponsor, in collaboration with the depart-
ment delegate, will publish a notice of availability on the department 
website regarding a FONSI, DEIS, FEIS, [or] ROD, or draft EA. [on 
the department website.] 

(3) The project sponsor, in collaboration with the depart-
ment delegate, will publish in a local newspaper having general circu-
lation in the area affected by the project a notice of availability regard-
ing a draft EA for which no public hearing is held or an FEIS. If there 
is no local newspaper in the area affected by the project, the project 
sponsor will publish notice in a newspaper having general circulation 
in the area affected by the project. 

(4) [(3)] The department delegate also must submit for pub-
lication [publish] a notice of availability regarding a DEIS, FEIS or 
ROD in the Texas Register if the project is a state transportation project 
or in the Federal Register if the project is an FHWA transportation 
project. For an NOA for a DEIS published in the Texas Register or 
Federal Register, the NOA shall establish a period of not fewer than 
45 days and no more than 60 days for the return of comments on the 
DEIS. 

(5) [(4)] If the FEIS and ROD will be a single document, 
the notice of availability regarding the FEIS should indicate that fact. 
[A separate notice of availability is still required after the ROD is 
signed.] 

§2.110. Notice of Impending Construction. 

(a) Purpose. A notice of impending construction informs in-
dividuals affected by certain projects that construction will begin. 

[(b) When to send notice. Notice of impending construction 
is required under Transportation Code, §203.022(c) for a project that 
involves either the addition of at least one travel lane or construction 
of a project on a new location.] 

(b) [(c)] Notice Requirements under Transportation Code, 
§203.022(c). For a project that involves either the addition of at least 
one travel lane or construction of a highway on a new location, the 
project sponsor must provide owners of adjoining property and af-
fected local governments and public officials with notice of impending 
construction by any means approved by the department's Environ-
mental Affairs Division. The means of providing notice may include a 
sign or signs posted in the right-of-way, mailed notice, printed notice 
distributed by hand, or notice via website when the recipient has previ-
ously been informed of the relevant website address. The notice must 
be provided after a CE determination or issuance of a FONSI or ROD 
for the project, but before earthmoving or other activities requiring the 
use of heavy equipment begin. [Notice of impending construction will 
be sent to landowners abutting the roadway within the project limits 
as identified by tax rolls or other reliable land ownership records, and 
to affected local governments and public officials.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601529 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

SUBCHAPTER F. REQUIREMENTS FOR 
SPECIFIC TYPES OF PROJECTS AND 
PROGRAMS 
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43 TAC §2.131 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which authorizes the commission to establish rules 
for the conduct of the work of the department, and more 
specifically, Transportation Code, §91.033, which authorizes 
the department to adopt rules concerning the environmental 
processing of a rail project; Transportation Code, §201.604, 
which requires the department to promulgate rules providing 
for its review of transportation projects that are not subject to 
review under the National Environmental Policy Act (42 U.S.C. 
§4321 et seq.); Transportation Code, §201.752, which requires 
the department to promulgate rules to establish standards 
for processing environmental review documents for highway 
projects; and Transportation Code, §203.022, which requires 
the department to promulgate rules concerning public participa-
tion during the environmental processing of certain projects. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §§91.033, 91.034, 201.6035, 201.604, 
201.606, 201.607, 201.610, 201.611, 201.617, 203.022, and 
222.006 and Chapter 201, Subchapter I-1. 

§2.131. Advance Acquisition of Right-of-Way [Special Right-of-Way 
Acquisition]. 

(a) Advance acquisition. Nothing in this chapter prevents the 
department from acquiring real property for corridor preservation, ac-
cess management, or other purposes before the completion of the en-
vironmental review process for a transportation project, subject to the 
requirements of this section. 

[(a) Use or taking of designated public land.] 

[(1) The department delegate may approve the use or tak-
ing of public land that is designated and used as a park, recreation area, 
scientific area, wildlife refuge, or historic site only if the department 
delegate determines:] 

[(A) there is no feasible and prudent alternative to the 
use or taking of the land; and] 

[(B) the project includes all reasonable planning to min-
imize harm to the land as a park, recreation area, scientific area, wildlife 
refuge, or historic site resulting from the use or taking, including miti-
gation measures.] 

[(2) The department delegate may make a determination 
required under this subsection only after holding a properly noticed 
public hearing in accordance with §2.109 of this chapter (relating to 
Public Hearing).] 

[(b) Use or taking of protected private land.] 

[(1) The department delegate may approve the use or tak-
ing of private land encumbered by an agricultural conservation ease-
ment purchased under Natural Resources Code, Chapter 183 only if the 
department delegate determines:] 

[(A) there is no feasible and prudent alternative to the 
use or taking of the land; and] 

[(B) the project includes all reasonable planning to min-
imize harm to the land resulting from the use or taking.] 

[(2) The department delegate may make a determination 
required under this subsection only at a properly noticed public hearing 
held in accordance with §2.109 of this chapter.] 

[(c) Compliance with other requirements. If a project is sub-
ject to subsection (a) or (b) of this section, the department delegate 
and project sponsor also will require compliance with all applicable 
environmental analysis, documentation, and interagency coordination 
requirements in this chapter.] 

[(d) Early and advance acquisition.] 

[(1) The department may not acquire real property by early 
or advance acquisition without first completing a categorical exclusion 
analysis. The environmental affairs division shall establish standards 
for documentation of categorical exclusions related to early and ad-
vance acquisitions.] 

(b) Certain public land. The department will not make an 
[early or] advance acquisition if it requires relocation or the use or 
taking of public land that is designated and used as a park, recreation 
area, scientific area, wildlife refuge, or historic site. 

(c) No influence on environmental decision. Advance [Early 
or advance] acquisitions shall not influence any aspect of the final en-
vironmental decision, including any evaluation of build or no-build al-
ternatives or alternative alignments for the transportation project. 

(d) Due diligence report. Prior to finalizing advance acquisi-
tion of any real property, or purchasing an option to acquire real prop-
erty prior to completion of the environmental review process, the de-
partment will complete a due diligence report. The report will assess 
the presence or likelihood of contamination and any other undesirable 
conditions on the real property, and whether the real property consists 
of any public land that is designated and used as a park, recreation 
area, scientific area, wildlife refuge, or historic site. The department 
will consider the information in the due diligence report prior to deter-
mining whether to acquire the real property. 

[(2) The subject of any documentation of categorical ex-
clusion under this subsection will be the acquisition of a specific parcel 
or group of parcels only, and shall not assume or imply approval of the 
related transportation project.] 

[(3) An early or advance acquisition is considered an inde-
pendent action. Documentation of categorical exclusion prepared for 
early or advance acquisition considers only impacts that result from the 
acquisition, and not impacts that may result from the proposed future 
transportation project.] 

[(4) Documentation of categorical exclusion shall be main-
tained in the project file for the related transportation project. Docu-
mentation of categorical exclusion is not required for a construction 
project for which an environmental decision has been rendered.] 

[(5) An option is an agreement by which the owner of a 
property conveys to the department the right to purchase the property 
on terms specified in the option. Exercising an option is the acquisition 
of property under an option agreement. The department may acquire 
an option, exercise an option, or both, before a final decision has been 
made as to whether the project will be located on the property that is 
the subject of the option. The department may purchase an option if the 
department conducts a site assessment and determines that the prop-
erty does not appear to contain significant contamination of hazardous 
materials, or other potential environmental concerns. The purchase of 
an option is not an early or advance acquisition of property and does 
not require a categorical exclusion determination. The exercise of an 
option is a type of early and advance acquisition of property, and the 
requirements of paragraphs (1) - (4) of this subsection apply to the ex-
ercise.] 

(e) [(6)] FHWA transportation project. For an FHWA trans-
portation project, in addition to the requirements of subsections (a) -
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(d) of this section, [paragraphs (1) - (5) of this subsection,] the depart-
ment delegate and project sponsor must comply with any federal laws, 
including FHWA's rules applicable to [early and] advance acquisitions. 
If federal law, including FHWA's rules, conflicts with this chapter, fed-
eral law controls to the extent of the conflict. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601530 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

♦ ♦ ♦ 

CHAPTER 6. STATE INFRASTRUCTURE 
BANK 
The Texas Department of Transportation (department) proposes 
the repeal of §6.24, Suspension of Applications, and amend-
ments to §6.31, Department Action, and §6.32, Commission Ac-
tion, all relating to the State Infrastructure Bank. 

EXPLANATION OF PROPOSED AMENDMENTS AND RE-
PEAL 

The rulemaking implements new procedures for the commis-
sion's consideration of applications so that the department 
may more effectively manage the available funds in the State 
Infrastructure Bank (bank) in accordance with the policies 
of the Texas Transportation Commission (commission). The 
commission has historically used the bank to provide loans 
of varying size for highway projects, including relatively small 
loans for local government participation in department highway 
projects and relatively large loans for local governments' own 
highway projects. The commission's rules currently provide 
for the commission's consideration of loan applications on a 
first-come, first-served basis. The commission wishes to assure 
that funds in the bank will continue to be available for financial 
assistance to applicants as the need arises so it is amending 
the procedures for providing financial assistance from the bank. 

The repeal of §6.24, Suspension of Applications, is necessary 
in order to adopt different notice requirements in §6.31, Depart-
ment Action. Section 6.24, which requires the department to 
publish a notice in the Texas Register regarding the suspension 
of applications, will no longer be needed upon the adoption of 
the new notice requirements in §6.31(d). 

Amendments to §6.31, Department Action, simplify the speci-
fied periods during which the executive director must analyze an 
application and prepare findings and recommendations for and 
submit those findings and recommendations to the commission 
by requiring those actions to be completed as soon as practica-
ble. New subsection (d) requires the executive director to de-
velop guidelines and post information on the department's web-
site regarding available funds, limitations on the amount of bank 
funds available for various applicants and types of projects, ap-
plication deadlines, and any other information that the executive 
director considers necessary for the administration of the bank 
in accordance with the executive director's analysis and recom-

mendations to the commission under this chapter and the com-
mission's direction to assure that funds in the bank will continue 
to be available for varying amounts of financial assistance to ap-
plicants for various types of projects as needs arise. 

Amendments to §6.32, Commission Action, change the proce-
dures regarding the commission's consideration of applications 
for preliminary and final approval to provide for better manage-
ment of available funds in the bank. The commission wishes to 
assure that there will be funds available for loans of less than $10 
million for local participation in a department highway project, 
which typically take the form of local cost participation in a de-
partment project or the relocation of utilities necessary for a de-
partment project. The commission wishes to address the po-
tential that local governments will apply for large loans for local 
government projects for which the department does not have pri-
mary responsibility, which could monopolize all of the available 
funds in the bank and leave no funds for a loan of less than $10 
million for local participation in a department highway project. 
The commission considers it important to have funds available in 
the bank for these smaller loans when a local government's par-
ticipation is needed for a department project. Consequently, the 
proposed rule amendments streamline the commission's con-
sideration of the smaller loans that benefit department projects, 
while requiring applicants for large loans and loans for local gov-
ernment projects to compete for available funds through a prior-
itization process. 

Currently, §6.32(a) states that the commission will consider all 
relevant information, including the sufficiency of the information, 
the probable reliability of the projections, and the anticipated fi-
nancial condition of the applicant and the project. The amend-
ments to §6.32(a) clarify that the commission will consider all 
relevant information in the application together with the execu-
tive director's findings and recommendations. 

Currently, §6.32(b)(1) requires that applications for financial as-
sistance of under $10 million will be considered by the commis-
sion for final approval without going through the preliminary ap-
proval process. The amendments limit this group of applications 
to those for loans of under $10 million that will be used for local 
government participation in department projects. 

Currently, §6.32(b)(2) requires that applications for financial as-
sistance in the amount of more than $10 million must be sub-
mitted to the commission for consideration for preliminary and fi-
nal approval separately. The amendments to §6.32(b)(2) require 
that applications for financial assistance that are not subject to 
§6.32(b)(1) must be submitted to the commission for preliminary 
and final approval separately. This category of applications will 
include those for loans of more than $10 million and loans of any 
amount for local government projects for which the department 
does not have primary responsibility. 

Amendments to §6.32(c) add the requirements that the execu-
tive director prioritize applications that must be considered for 
preliminary approval and present to the commission analyses 
and recommendations for all complete applications received by 
each deadline established by the executive director in accor-
dance with commission policies. The amendments delete the 
statement that the commission may consider certain factors and 
replace it with the requirement that the executive director must 
base the analyses and recommendations on specified consid-
erations. The amendments also add factors that the executive 
director must consider in developing the analyses and recom-
mendations to the commission. The amendments also clarify 
that the commission's preliminary approval is of an application 
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for financial assistance from the bank rather than to a project for 
bank financing. These amendments are needed to implement 
the new prioritization and preliminary approval process that will 
provide for better management of available funds in the bank. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the repeal and amendments 
as proposed are in effect, there will be no fiscal implications for 
state or local governments as a result of enforcing or adminis-
tering the repeal and amendments. The new procedures do not 
impose any additional requirements on applicants and are not 
expected to have any fiscal implications on state or local gov-
ernments. 

Benjamin H. Asher, Director, Project Finance and Debt Manage-
ment Division, has certified that there will be no significant impact 
on local economies or overall employment as a result of enforc-
ing or administering the repeal and amendments. 

PUBLIC BENEFIT AND COST 

Mr. Asher has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the repeal 
and amendments will be that the more effective management of 
the bank's funds will help ensure the availability of funds in the 
bank for the varied funding needs of highway projects statewide. 
There are no anticipated economic costs for persons required to 
comply with the sections as proposed. There will be no adverse 
economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed repeal of §6.24 and amend-
ments to §6.31 and §6.32 may be submitted to Rule Comments, 
Office of General Counsel, Texas Department of Transportation, 
125 East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "SIB Rules." The dead-
line for receipt of comments is 5:00 p.m. on May 16, 2016. In 
accordance with Transportation Code, §201.811(a)(5), a person 
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department, 
may benefit monetarily from the proposed amendments or re-
peal, or is an employee of the department. 

SUBCHAPTER C. PROCEDURES 
43 TAC §6.24 
STATUTORY AUTHORITY 

The repeal is proposed under Transportation Code §201.101, 
which provides the Texas Transportation Commission (commis-
sion) with the authority to establish rules for the conduct of the 
work of the department, and more specifically, Transportation 
Code §222.077, which authorizes the commission to adopt rules 
to implement Transportation Code, Chapter 222, Subchapter D, 
relating to the State Infrastructure Bank. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 222, Subchapter D. 

§6.24. Suspension of Applications. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 

TRD-201601531 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

SUBCHAPTER D. DEPARTMENT AND 
COMMISSION ACTION 
43 TAC §6.31, §6.32 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
Transportation Code §222.077, which authorizes the commis-
sion to adopt rules to implement Transportation Code, Chapter 
222, Subchapter D relating to the State Infrastructure Bank. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 222, Subchapter D. 

§6.31. Department Action. 

(a) Review of application. The department will review an ap-
plication submitted under Subchapter C of this chapter (relating to Pro-
cedures) and advise the applicant of any required information or data 
that is missing. When the application is complete, the department will 
so notify the applicant. 

(b) Analysis. The executive director will perform an analysis 
of the application and prepare findings and recommendations for the 
commission as soon as practicable in accordance with this chapter and 
commission policies. [The executive director has 30 days after the date 
the department determines that the application is complete to perform 
the analysis and prepare findings and recommendations under this sub-
section but, by notifying the applicant, may extend the 30-day period 
for up to 45 additional days if additional time is needed to analyze the 
application and prepare the findings and recommendations. If after the 
extension of the period additional time is still needed, the executive 
director may extend the time for analysis of the application and prepa-
ration of findings and recommendations for an additional period.] 

(c) Submission to commission. The [Upon completion of the 
analysis, the] executive director will submit the application together 
with findings and recommendations to the commission for considera-
tion as soon as practicable in accordance with this chapter and com-
mission policies. 

(d) Notice. The executive director shall develop guidelines 
and post information on the department's website regarding the amount 
of available funds, any limitations on the amount of funds available 
for various applicants or types of projects, application deadlines, and 
any other information that the executive director considers necessary 
for the administration of the bank in accordance with this chapter and 
the commission's direction to assure that bank funds will be available 
as needs arise for financial assistance to various applicants for various 
types of projects. 

§6.32. Commission Action. 

(a) Commission analysis. The commission will consider all 
relevant information in the application together with the executive di-
rector's findings and recommendations [, including the sufficiency of 

41 TexReg 2726 April 15, 2016 Texas Register 

mailto:ments@txdot.gov


the information, the probable reliability of the projections, and the an-
ticipated financial condition of the applicant and the project]. 

(b) Consideration of applications for preliminary and final ap-
proval. 

(1) Applications for financial assistance in the amount of 
$10 million or less will be considered by the commission for final ap-
proval without going through the preliminary approval process pre-
scribed in subsection (c) of this section if the financial assistance is 
to be used for a project for which the department has primary respon-
sibility, including for the payment of:[.] 

(A) local participation in a highway improvement 
project under Transportation Code, Chapter 222, Subchapter C, and 
Chapter 15, Subchapter E of this title; or 

(B) the relocation of utilities necessary for a project un-
der Transportation Code, Chapter 203, Subchapter E, and Chapter 21, 
Subchapter P of this title. 

(2) Applications for financial assistance that are not sub-
ject to paragraph (1) of this subsection [in the amount of more than 
$10 million] must be submitted to the commission for consideration for 
preliminary and final approval separately unless, for a particular appli-
cation, the commission waives the preliminary approval requirement 
for that application. In determining whether to waive the preliminary 
approval requirement for an application, the commission will consider 
the complexity and size of the project, the type of infrastructure or as-
set involved, the type and complexity of the financial assistance re-
quested, the financial status of the applicant, the financial feasibility of 
the project, and the need to expedite the financing of the project. 

(3) Applications that are submitted to the commission for 
final approval without first being considered for preliminary approval 
must meet all the requirements and are subject to all the conditions ap-
plicable either to preliminary or final approval of financial assistance, 
except that the negotiation process under subsection (c)(3) of this sec-
tion may be completed after final approval. 

(c) Prioritization and preliminary [Preliminary] approval. For 
applications that must be considered for preliminary approval, the 
executive director will establish deadlines for the submittal of com-
plete applications in accordance with commission policies. As soon 
as practicable after each application deadline, the executive director 
shall present all complete applications submitted by the deadline with 
the executive director's analysis of the application and the executive 
director's findings and recommendations, including recommendations 
on prioritizing the applications. 

(1) Considerations. The executive director's analysis and 
recommendations to the commission must demonstrate the executive 
director's consideration of [Prior to granting preliminary approval of 
an eligible project, the commission may consider]: 

(A) whether the project is on the state highway system; 

(B) the transportation need for and anticipated public 
benefit of the project; 

(C) the present and projected financial condition of the 
bank; 

(D) potential social, economic, and environmental im-
pacts and benefits of the project; 

(E) conformity with the purposes of the bank; 

(F) evidence of local public support; [and] 

(G) rapidity of loan repayment; 

(H) plan of finance; 

(I) comparison of the proposed financial assistance to 
other funding alternatives; 

(J) whether the project is on the department's 24-month 
letting schedule; and 

(K) [(G)] any other relevant consideration. 

(2) Project requirements. The commission may grant pre-
liminary approval of an application for financial assistance from the [to 
a project for] bank [financing] if it finds that: 

(A) the project is consistent with the Statewide Long-
Range Transportation Plan and, if appropriate, with the metropolitan 
transportation plan developed by an MPO; 

(B) if the project is in a Clean Air Act non-attainment 
area, the project will be consistent with the Statewide Transportation 
Improvement Program, with the conforming plan and Transportation 
Improvement Program for the MPO in which the project is located (if 
necessary), and with the State Implementation Plan; 

(C) the project will improve the efficiency of the state's 
transportation systems; 

(D) the project will expand the availability of funding 
for transportation projects or reduce direct state costs; and 

(E) the application shows that the project and the appli-
cant are likely to have sufficient revenues to assure repayment of the 
financial assistance. 

(3) Authorized actions. By granting preliminary approval, 
the commission authorizes the executive director to negotiate: 

(A) the project's limits, scope, definition, design, and 
any other factors that may affect the financing of the project; 

(B) the amount, type, and timing of disbursements of 
financial assistance; 

(C) the interest rates, including subsidies; 

(D) the fees; 

(E) the charges; 

(F) the repayment schedules; 

(G) the term to maturity of any financial assistance; 

(H) the collateral securing the financial assistance; 

(I) the appropriate covenants applicable to the financial 
assistance; 

(J) the default provisions; and 

(K) all other provisions necessary to complete an agree-
ment under Subchapter E of this chapter (relating to Financial Assis-
tance Agreements). 

(d) Social, economic, and environmental impact. 

(1) Before final approval is granted under subsection (e) of 
this section, the department or the applicant must complete a study of 
the social, economic, and environmental impact of the project. The 
study must meet all requirements for a federal or state project as if the 
project had been undertaken directly by the department. 

(2) For a project not on the state highway system, the ap-
plicant shall be responsible for completing required studies of social, 
economic, and environmental impacts, unless the applicant and the de-
partment agree otherwise. If the department agrees to be responsible 
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for these studies, then any costs will be charged according to the de-
partment's local participation agreement. 

(3) For a project on the state highway system, the depart-
ment will be responsible for completing required studies of social, eco-
nomic, and environmental impacts with any costs to be charged to the 
project. 

(e) Final approval. After preliminary approval under subsec-
tion (c) of this section, if required, the completion of negotiations under 
subsection (c)(3) of this section unless excepted under subsection (b)(3) 
of this section, and the approval of the social, economic, and environ-
mental study required by subsection (d) of this section, the commission 
may grant final approval if it determines that: 

(1) Providing financial assistance will protect the public's 
safety and prudently provide for the protection of public funds, while 
furthering the purposes of this chapter; and 

(2) The project will provide for all reasonable and feasible 
measures to avoid, minimize, or mitigate for adverse environmental 
impacts. 

(f) Postponement. The commission may postpone final ap-
proval if it finds that the current or projected financial condition of the 
bank warrants this action. 

(g) Contingencies. The commission may make its preliminary 
or final approval contingent on further actions by the applicant, includ-
ing making changes in the application, levying taxes, and maintaining 
specified conditions necessary to assure repayment. 

(h) Order of approval or disapproval. Approval or disapproval 
of financial assistance, whether preliminary or final, will be by written 
order of the commission and will include the rationale, findings, and 
conclusions on which approval or disapproval is based. Approval or 
disapproval will be in the sole discretion of the commission, and noth-
ing in this subchapter is intended to require approval of any financial 
assistance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601532 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

CHAPTER 7. RAIL FACILITIES 
SUBCHAPTER D. RAIL SAFETY 
43 TAC §§7.31, 7.33, 7.34, 7.36 
The Texas Department of Transportation (department) proposes 
amendments to §7.31, Safety Requirements, §7.33, Reports of 
Accidents/Incidents, §7.34, Hazardous Materials--Telephonic 
Reports of Incidents, and §7.36, Clearances of Structures Over 
and Alongside Railway Tracks, concerning Rail Safety. 

EXPLANATION OF PROPOSED AMENDMENTS 

The rule amendments correct statutory references, update the 
toll-free number for railroads to use when reporting on rail safety 

incidents, and clarify the application and approval process for 
waivers of railway clearance provisions. 

Amendments to §7.31, Safety Requirements, add references to 
Transportation Code, Chapters 191 and 192 to the list of laws 
containing safety requirements with which railroads operating in 
the state must comply. Both chapters provide requirements for 
railroad companies that are reviewed and monitored by the de-
partment. 

Amendments to §7.33, Reports of Accidents/Incidents, and 
§7.34, Hazardous Materials--Telephonic Reports of Incidents, 
update the toll-free number listed for railroads to use when 
reporting on rail safety accidents and incidents. The changes 
replace the toll-free number of a customer service vendor with 
the number monitored by the department. 

Amendments to §7.36, Clearances of Structures Over and 
Alongside Railway Tracks, update statutory references within 
the section and clarify the application and approval process for 
waivers to requirements related to the clearances of structures 
over and beside railway tracks. The amendments clarify that 
the commission decides whether to grant a waiver. Vernon's 
Texas Civil Statutes, Article 6559f, which was originally passed 
by the legislature in 1925, authorized the Railroad Commission, 
under certain conditions, by order to grant a deviation from the 
requirements of Articles 6559a - 6559c. In 2005, the legislature 
transferred all powers and duties of the Railroad Commission 
that related primarily to railroads and the regulation of railroads 
to the state transportation agency. The wording of Article 6559f 
remained unchanged until it was codified as Transportation 
Code, §191.005, as a part of the legislature's codification of 
Texas statutes. Section 191.005 authorizes the department 
by order to grant a deviation (or waiver). Notwithstanding the 
legislature's generic use of "department" on the transfer of the 
Railroad Commission's duties, the authority and duties of the 
Railroad Commission, itself, were transferred to the Trans-
portation Commission and the authority and duties of the staff 
of Railroad Commission were transferred to the department. 
Accordingly, the authority to grant a waiver from the require-
ments of Articles 6559a - 6559c rests with the commission and 
a waiver may be granted only by commission minute order. 

The amendments to §7.36 also remove the reference to 43 TAC 
§7.42 regarding administrative review because the decision on 
a waiver is made by the commission and not the executive direc-
tor but expressly retain, as new subsections (e)(3) and (4), the 
parts of §7.42(c) providing that insufficient information will result 
in denial of the waiver and that there is no right of appeal. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be no fiscal implications for state or lo-
cal governments as a result of enforcing or administering the 
amendments. 

Ms. Carol T. Rawson, P.E., Director, Traffic Operations Divi-
sion, has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or ad-
ministering the amendments. 

PUBLIC BENEFIT AND COST 

Ms. Rawson has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be more accurate references to governing statutes, 
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updated rail safety contact information, and clarified application 
and approval procedure to obtain waivers of provisions to rail-
way clearance requirements. There are no anticipated economic 
costs for persons required to comply with the sections as pro-
posed. There will be no adverse economic effect on small busi-
nesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§7.31, 
7.33, 7.34, and 7.36 may be submitted to Rule Comments, 
Office of General Counsel, Texas Department of Transportation, 
125 East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "Rail Safety Rules." The 
deadline for receipt of comments is 5:00 p.m. on May 16, 2016. 
In accordance with Transportation Code, §201.811(a)(5), a 
person who submits comments must disclose, in writing with the 
comments, whether the person does business with the depart-
ment, may benefit monetarily from the proposed amendments, 
or is an employee of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
(commission) with the authority to establish rules for the conduct 
of the work of the department. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapters 111, 191, 192, and 193. 

§7.31. Safety Requirements. 

(a) Applicability. A person, association, private corporation, 
public corporation, or any other entity that owns or operates a railroad 
shall comply with the requirements of this subchapter. 

(b) Governing statutes. Railroads operating within the state 
of Texas shall comply with the safety requirements contained in or 
adopted under: 

(1) 49 United States Code, Subtitle III, Chapter 51; 

(2) 49 United States Code, Subtitle V, Part A; 

(3) Transportation Code, Chapter 111; 

(4) Transportation Code, Chapters 191, 192, and 193 
[Chapter 193]; 

(5) 49 C.F.R. Part 40; 

(6) 49 C.F.R. Parts 107 and 171 - 180; and 

(7) 49 C.F.R. Subtitle B, Chapter II, Federal Railroad Ad-
ministration, Department of Transportation, Parts 200 - 299. 

§7.33. Reports of Accidents/Incidents. 

(a) Telephonic reports of certain accidents/incidents. 

(1) A railroad shall give immediate telephonic notice to the 
department of accidents/incidents and other events by calling the de-
partment's Traffic Operations Division at (844) 292-0980 [(800) 440-
0376]. Except as provided in paragraph (2) of this subsection, a railroad 
shall give reports to the department in the same manner and following 
the same requirements as the railroad shall give reports to the National 
Response Center under 49 C.F.R. §225.9. 

(2) In addition to giving the department telephonic notice 
of the accidents/incidents and other events described in 49 C.F.R. 
§225.9, a railroad shall give telephonic notice of accidents/incidents 
which: 

(A) result in the death of one or more persons; 

(B) result in the injury of two or more persons; 

(C) involve a fire or explosion; or 

(D) involve a passenger or commuter train. 

(b) Written reports. When the department makes a written re-
quest, a railroad shall furnish the department with a copy of an acci-
dent/incident report filed with the FRA under 49 C.F.R. Part 225, within 
30 days after expiration of the month during which the accident/inci-
dent occurred. Only copies of reports that concern accidents/incidents 
occurring in the state of Texas shall be filed with the department. It 
is preferred that filings required by this section be made by electronic 
digital media format. 

§7.34. Hazardous Materials--Telephonic Reports of Incidents. 

A railroad shall give immediate telephonic notice to the department of 
hazardous materials incidents by calling the department's Traffic Oper-
ations Division at (844) 292-0980 [(800) 440-0376]. A railroad shall 
give reports to the department in the same manner and following the 
same requirements as the railroad shall give reports to the National Re-
sponse Center under 49 C.F.R. §171.15. A railroad shall give tele-
phonic notice of only those accidents/incidents which involve the op-
eration of railroad on-track equipment (standing or moving). 

§7.36. Clearances of Structures Over and Alongside Railway Tracks. 

(a) The lowest part of a structure built over the tracks of a rail-
road, including a bridge, viaduct, foot bridge, or power line, may not 
be less than 22 feet above the top of the rails of the tracks. 

(b) A structure, including a platform or fence, or material may 
not be built or placed so that any part of the structure or material is less 
than 8-1/2 feet from the center line of a railroad track, including a main 
line, spur, switch, or siding. 

(c) The lowest part of a roof projection constructed for any 
purpose may not be less than 22 feet above the top of the rails of a 
railroad track and the horizontal edge of the roof projection may not be 
less than 8-1/2 feet from the center line of the track. 

(d) Transportation Code, §191.001 and §191.002 and the re-
quirements of this section do [The provisions of the Texas Clearance 
Law, Texas Civil Statutes, Articles 6559a-6559f, shall] not apply to en-
gine houses or buildings into which locomotives or cars are moved for 
terminal inspection, attention, or repairs. 

(e) Waiver of Provision [Variance]. 

(1) An individual or entity [A railroad] may apply for 
a waiver [variance] from the requirements of Transportation Code, 
§191.001 and §191.002 [the Texas Clearance Law, Texas Civil 
Statutes, Articles 6559a-6559f], or this section, on a form to be 
prescribed by the department and provided on the department web site. 

(2) The department shall process the application and sub-
mit it to the commission for final action [in accordance with §7.42 
of this subchapter (relating to Administrative Review). The depart-
ment may approve an application, provided there remains adequate 
protection for the safety of people and equipment]. The commission 
shall grant, grant in part, or deny the waiver request. The commission 
[department] may require appropriate measures such as posting warn-
ing signs and giving notice to railroads that use the facility. 

(3) If the applicant does not provide sufficient information 
to evaluate the waiver request, the commission will deny the request. 

(4) The applicant is not entitled to a contested case hearing, 
and there is no right to appeal the commission decision. 
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♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601533 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
For further information, please call: (512) 463-8630 

CHAPTER 9. CONTRACT AND GRANT 
MANAGEMENT 
SUBCHAPTER C. CONTRACTING FOR 
ARCHITECTURAL, ENGINEERING, AND 
SURVEYING SERVICES 
43 TAC §§9.31, 9.32, 9.34, 9.35, 9.37, 9.41 
The Texas Department of Transportation (department) proposes 
amendments to §9.31, Definitions, §9.32, Selection Processes, 
Contract Types, Selection Types, and Projected Contracts, 
§9.34, Comprehensive Process, §9.35, Federal Process, §9.37, 
Accelerated Process, and §9.41, Contract Administration, 
concerning Contracting for Architectural, Engineering, and 
Surveying Services. 

EXPLANATION OF PROPOSED AMENDMENTS 

Effective June 22, 2015, the Federal Highway Administration re-
vised 23 CRF 172, relating to procurement, management, and 
administration of engineering, architectural, and surveying con-
tracts. States were given 12 months to make corresponding revi-
sions to their policies and procedures. The changes to the rules 
incorporate the updates required by federal regulations and cor-
rect citations and terminology. 

Amendments to §9.31 include new definitions for "department 
project manager," "indefinite deliverable contract," "multiphase 
contract," "prime provider project manager," "Professional 
Engineering Procurement Services Division," "Professional En-
gineering Procurement Services Division Director," "proposal," 
"request for proposal," and "specific deliverable contract." The 
amendments also include revisions to the terms "consultant 
selection team," "non-listed category," and "relative importance 
factor." These new and revised definitions are necessary to 
provide clarity. The terms "managing office," "managing officer," 
and "notice of intent" are no longer used and are proposed to 
be deleted. 

Amendments to §9.32(b) add multiphase contract as a third con-
tract type offered by the department and provide the maximum 
period of five years for an indefinite deliverable contract. Federal 
regulations provide the five-year maximum for federally funded 
contracts. The amendments apply this contract period to all in-
definite deliverable contracts, whether federally or state-funded, 
for consistency among those contracts. 

Amendments to §§9.34, 9.35, 9.37, and 9.41 update references 
to reflect the current names of departmental positions and enti-
ties. 

Additionally, §9.35 is amended by adding subsection (d) that 
modifies the short list evaluation for the federal process by 
adding the evaluation of proposals in addition to interview for 
the federal process, as directed by federal regulations. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be no fiscal implications for state or lo-
cal governments as a result of enforcing or administering the 
amendments. 

Mr. Martin L. Rodin, P.E., Director, Professional Procurement 
Services Division, has certified that there will be no significant 
impact on local economies or overall employment as a result of 
enforcing or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Rodin has also determined that for each year of the first five 
years in which the sections are in effect, the public benefit antic-
ipated as a result of enforcing or administering the amendments 
will be improvements to the department's provider selection pro-
cesses. There are no anticipated economic costs for persons 
required to comply with the sections as proposed. There will be 
no adverse economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§9.31, 
9.32, 9.34, 9.35, 9.37, and 9.41 may be submitted to Rule 
Comments, Office of General Counsel, Texas Department of 
Transportation, 125 East 11th Street, Austin, Texas 78701-2483 
or to RuleComments@txdot.gov with the subject line "PEPS 
Rules." The deadline for receipt of comments is 5:00 p.m. 
on May 16, 2016. In accordance with Transportation Code, 
§201.811(a)(5), a person who submits comments must disclose, 
in writing with the comments, whether the person does business 
with the department, may benefit monetarily from the proposed 
amendments, or is an employee of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
§223.041, regarding the use by the department of private sector 
professional services for transportation projects, and Govern-
ment Code, Chapter 2254, Subchapter A (Professional Services 
Procurement Act), which sets forth requirements for selection 
and contracting of architectural and engineering services. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 2254, Subchapter A (Professional 
Services Procurement Act) and Transportation Code, §223.041. 

§9.31. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Consultant Certification Information System 
(CCIS)--A computer system used to collect and store information 
related to the department's certification of providers. 

(2) Consultant selection team (CST)--The department's 
team that evaluates statements of qualification, proposals, and inter-
views and selects the provider based on demonstrated qualifications. 

(3) Department--The Texas Department of Transportation. 
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(4) Department project manager--A department employee 
who manages a project from project initiation and contracting through 
project close-out, including the oversight and management of deliver-
ables and provider performance. 

(5) [(4)] Executive director--The executive director of the 
department. 

(6) Indefinite deliverable contract--A contract containing a 
general scope of services that identifies the types of work that will later 
be issued under work authorizations, but does not identify deliverables, 
locations, or timing in sufficient detail to define the provider's respon-
sibilities under the contract. 

(7) [(5)] Interview and Contract Guide (ICG)--A document 
provided by the department to short-listed providers that includes in-
structions to prepare for the interview. 

(8) Multiphase contract--A project specific contract where 
the solicited services are divided into phases whereby the specific scope 
of work and associated costs may be negotiated and authorized by 
phase as the project progresses. 

[(6) Managing office--The department's organizational 
sub-unit responsible for overseeing the provider selection, leading 
the contract negotiations, administering the contract, and processing 
invoices.] 

[(7) Managing officer--The head of a managing office.] 

(9) [(8)] Non-listed category (NLC)--A formal classifica-
tion[, developed by a managing office,] used to define a specific sub-
discipline of work and provide the minimum technical qualifications 
for performing the work. NLCs address project-specific work cate-
gories not covered by the standard work categories. 

[(9) Notice of intent (NOI)--A public announcement that 
advertises the department's intent to enter into an architectural, engi-
neering, or surveying contract and provides instructions for preparation 
and submittal of a statement of qualification generally referred to as a 
solicitation.] 

(10) Precertification--A department process conducted to 
verify that a provider meets the minimum technical requirements to 
perform work under a standard work category. 

(11) Prime provider--A firm that provides or proposes to 
provide architectural, engineering, or surveying services under contract 
with the state. 

(12) Prime provider project manager--An employee of a 
prime provider who serves as the point of contact for the provider to 
coordinate project deliverables and project performance with the de-
partment. 

(13) Professional Engineering Procurement Services 
(PEPS) Division--The department's division responsible for oversee-
ing procurement planning, provider selection, leading the contract 
negotiations, administering the contract, and processing invoices. 

(14) Professional Engineering Procurement Services 
(PEPS) Division Director--The head of the PEPS Division. 

(15) Proposal--A response to a request for proposal that 
provides details on a provider's specific technical approach and quali-
fications. 

(16) [(12)] Provider--A prime provider or subprovider. 

(17) [(13)] Relative importance factor (RIF)--The numeri-
cal weight assigned to an evaluation criterion, used by the consultant 

selection team to score statements of qualification, proposals, and in-
terviews. 

(18) Request for proposal (RFP)--A document provided by 
the department to short-listed providers that provides instructions for 
submitting a proposal and may include instructions to prepare for the 
interview. 

(19) [(14)] Request for qualification (RFQ)--A public an-
nouncement that advertises the department's intent to enter into an ar-
chitectural, engineering, or surveying contract and provides instruc-
tions for the preparation and submittal of a statement of qualification 
generally referred to as a solicitation. 

(20) [(15)] Short list--The list of prime providers most 
qualified to perform the services specified in an RFQ, as demonstrated 
by the statement of qualification scores. 

(21) [(16)] Solicitation--A request for qualification. 

(22) Specific deliverable contract--A contract containing a 
specific scope of services that identifies deliverables, locations, and 
timing in sufficient detail to define the provider's responsibilities under 
the contract, although additional requirements may later be specified in 
work authorizations. 

(23) [(17)] Standard work category--A formal classifica-
tion, developed by the department, used to define a specific sub-group 
of work and provide the minimum technical qualifications for perform-
ing the work. 

(24) [(18)] Statement of qualification (SOQ)--A document 
prepared by a prime provider, submitted in response to a request for 
qualification. 

(25) [(19)] Subprovider--A firm that provides or supports, 
or proposes to provide or support, architectural, engineering, or sur-
veying services under contract with a prime provider. 

§9.32. Selection Processes, Contract Types, Selection Types, and 
Projected Contracts. 

(a) Selection processes. The department will issue solicita-
tions and select providers under the following selection processes: 
comprehensive, federal, streamlined, accelerated, emergency, and 
urgent and critical. 

(b) Contract types. The department will offer three [two] types 
of contracts: indefinite deliverable, [and] specific deliverable, and mul-
tiphase. 

(1) An indefinite deliverable contract may be used for a sin-
gle project or for multiple projects. The solicitation will describe the 
typical work types to be performed under the contract. 

(A) Categorical limitations on contract dollar value 
may be established by the executive director or the executive director's 
designee. 

(B) The contract period in which initial work authoriza-
tions may be issued may not be longer than two years after the date of 
contract execution, unless approved by the Texas Transportation Com-
mission before the solicitation posting date. 

(C) Supplemental agreements may be issued to extend 
the contract period beyond two years, but only as necessary to complete 
work on an initial work authorization. The contract period may not 
extend more than five years beyond the execution date. 

(2) A specific deliverable contract may be used for a single 
project or for multiple projects. The solicitation will specify the spe-
cific deliverables to be provided under the contract. 
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(3) A multiphase contract may be used for a single project 
or for multiple projects. The solicitation will describe the services to 
be provided under the contract and will divide the services into phases. 
The specific scope of work may be established and the associated costs 
negotiated and authorized by phase as the project progresses. 

(c) Selection types. 

(1) Single contract selection. One contract will result from 
the solicitation. 

(2) Multiple contract selection. More than one contract of 
similar work types will result from the solicitation. The solicitation 
will indicate the number and type of contracts. 

(d) Projected contracts list. Quarterly, the department will 
publish on the department's website a list of projected contracts for 
architectural, engineering, and surveying services. 

§9.34. Comprehensive Process. 

(a) Applicability. The comprehensive process described under 
this section must be used for any specific deliverable contract that is $1 
million or more in value and is not subject to §9.35 of this subchapter 
(relating to Federal Process). 

(b) Administrative qualification. 

(1) Administrative qualification is a process used by the de-
partment to verify that a provider has an indirect cost rate that meets 
department requirements. Except as provided by paragraph (8) of this 
subsection, to compete for a contract under this section a provider ei-
ther must be administratively qualified or must accept an indirect cost 
rate under paragraph (7) of this subsection. 

(2) Factors in determining administrative qualification. 

(A) A provider may demonstrate administrative quali-
fication by an audit or by self-certification. 

(i) An audit may be performed by an independent 
certified public accountant (CPA), an agency of the federal government, 
another state transportation agency, or a local transit agency. An audit 
performed by an independent CPA must be conducted in accordance 
with the current versions of 48 C.F.R. Part 31, the Generally Accepted 
Government Auditing Standards (GAGAS), and the American Associ-
ation of State Highway Transportation Officials (AASHTO) Uniform 
Audit and Accounting Guide. The provider must provide the depart-
ment with unrestricted access to the audit work papers, records, and 
other information as requested by the department. 

(ii) Self-certification may be conducted by the 
provider and must include a cost report and an internal controls report. 
The self-certified cost report must comply with the current versions of 
48 C.F.R. Part 31, the GAGAS, and the AASHTO Uniform Audit and 
Accounting Guide. The self-certified internal control report must cer-
tify the provider has internal controls in place within its organization. 
Both the cost report and the internal control report must be signed by 
a company officer and notarized. 

(B) The audit or self-certification shall be based on the 
provider's fiscal year. The indirect cost rate, as approved by the depart-
ment, shall become effective six months after the end of the provider's 
fiscal year, or immediately if filed more than six months after the end 
of the provider's fiscal year. It shall be effective no more than twelve 
months and shall expire eighteen months after the end of the fiscal year 
upon which it is based. 

(C) A provider must submit on an annual basis a com-
pensation analysis for all executives in accordance with the AASHTO 
Uniform Audit and Accounting Guide. 

(D) The department may audit the indirect cost rate of a 
provider under contract with, or seeking to do business with, the depart-
ment. These audits will be conducted in accordance with the criteria 
outlined in this subsection. 

(E) A provider must submit a signed Certification of Fi-
nal Indirect Costs with the audit report or self-certification. The certi-
fication must follow the requirements of the Federal Highway Admin-
istration. 

(3) Submittal and review process for administrative quali-
fication. 

(A) A provider must submit its administrative qualifica-
tion information to the department in accordance with the instructions 
on the department's website. 

(B) Upon review of an audit report or self-certification 
received from a provider, the department may request additional infor-
mation from the provider. If the submittal is not complete and accurate, 
the department will return it to the provider for correction. Upon re-
quest for additional information by the department, the provider shall 
submit the information within 15 days after the day that it receives 
the department's request. If the information is not provided within the 
15-day period, the submittal will be placed on pending status for an ad-
ditional 15 days. If the information is not received within the additional 
15-day period, the submittal will not be processed for administrative 
qualification. 

(4) Administrative qualification is applicable only to the in-
corporated business entity upon which the indirect cost rate is based 
and does not extend to a subsidiary, affiliate, or parent of the incorpo-
rated entity, except as provided by this paragraph. A corporation may 
administratively qualify a business segment of the corporation if the 
business segment is not limited to a geographical area that is less than 
the entire state of Texas and if the corporation is able to demonstrate 
and justify the allocation of costs between the business segment and 
other corporate operations. If a corporate business segment is admin-
istratively qualified, the resulting indirect cost rate is not applicable to 
staff not employed by the business segment. 

(5) The department will use [provide] a selected firm's in-
direct cost rate information [to the managing office for use] in negoti-
ations under §9.40 of this subchapter (relating to Negotiations). 

(6) The department will not provide a firm's administrative 
qualification information to the department's staff conducting negoti-
ations [managing office] or the consultant selection team before the 
selection of that firm. 

(7) Providers not administratively qualified. The depart-
ment may contract with a prime provider or allow the use of a sub-
provider that is not administratively qualified if: 

(A) the provider has been in operation, as currently or-
ganized, for less than one fiscal year and the provider accepts an indi-
rect cost rate developed by the department; or 

(B) on request by the department during the selection 
process, the prime provider provides written certification that the prime 
provider or subprovider, as applicable, does not have an indirect cost 
rate audit and will accept an indirect cost rate developed by the depart-
ment. 

(8) Exemptions to administrative qualification. 

(A) A non-engineering firm is exempt from the admin-
istrative qualification requirement of this section. 

(B) A provider performing a service under standard 
work category 18.2.1, subsurface utilities engineering, or any of the 
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following work groups, as listed on the department's precertification 
website, is exempted from administrative qualification, to the extent 
of the service being performed: 

(i) Group 6, bridge inspection; 

(ii) Group 12, materials inspection and testing; 

(iii) Group 14, geotechnical services; 

(iv) Group 15, surveying and mapping; and 

(v) Group 16, architecture. 

(C) The department may exempt services other than 
those indicated in subparagraph (B) of this paragraph on a case-by-case 
basis. Any request for an exemption must be received by the depart-
ment by the closing date of the solicitation. 

(c) Consultant selection team (CST). 

(1) The department shall use a CST in selecting providers 
under this section. 

(2) The CST shall be composed of at least three department 
employees. 

(3) At least one CST member must be a professional engi-
neer, for engineering contracts; a registered architect, for architectural 
contracts; and either a professional engineer or registered professional 
land surveyor, for surveying contracts. 

(4) If a CST member leaves the CST during the selection 
process, the process may continue with the remaining members, subject 
to paragraph (3) of this subsection. 

(d) Request for qualifications (RFQ). Not fewer than 14 calen-
dar days before the solicitation closing date, the department will post 
on a web-based bulletin board an RFQ providing the contract infor-
mation and specifying the requirements for preparing and submitting a 
statement of qualification. 

(e) Statement of qualification (SOQ). To be considered, an 
SOQ must comply with the requirements specified in the RFQ. 

(f) Replacements. An individual may be proposed as a re-
placement for the prime provider project manager or a task leader prior 
to the department's notification of firms short-listed for an interview. A 
proposed replacement must be designated in the SOQ and must satisfy 
the applicable precertification and non-listed category requirements. 

(g) SOQ screening and evaluation. 

(1) The department may disqualify an SOQ if the depart-
ment has knowledge that a firm on the project team or an employee of 
a firm on the project team is the subject of a final administrative or ju-
dicial determination that the firm or employee has violated a statute or 
rule of a state licensing entity related to occupational or professional 
conduct. 

(2) If an SOQ is not disqualified under paragraph (1) of 
this subsection, the CST will screen the SOQ to determine whether it 
complies with the requirements specified in the RFQ. Each SOQ that 
meets these requirements will be considered responsive to the RFQ and 
evaluated. 

(3) The CST will evaluate the responsive SOQ according 
to the evaluation criteria detailed in the RFQ based on factors the de-
partment has identified as most likely to result in the selection of the 
most qualified provider. 

(h) Short list. The short list will consist of the most qualified 
providers, as indicated by the SOQ scores. 

(1) For single contract selections, the minimum number of 
short-listed prime providers is three, unless fewer than three prime 
providers submitted a responsive SOQ. 

(2) For multiple contract selections, the minimum number 
of short-listed prime providers is the number of desired contracts plus 
three, unless fewer than the desired number of prime providers submit-
ted a responsive SOQ. 

(3) Notification. 

(A) The department will notify each prime provider that 
submitted an SOQ whether it was short-listed. 

(B) The department will notify each short-listed prime 
provider whether a short list meeting will be held. 

(i) Short list evaluation. 

(1) Interviews. The department will evaluate the short-
listed providers through interviews. The department will issue an In-
terview and Contract Guide (ICG) to each short-listed prime provider. 
The ICG will provide contract information and specify the require-
ments for the interview. 

(2) Short list evaluation criteria. The CST will evaluate the 
interviews according to the criteria specified in the ICG, including the 
prime provider's past performance scores in the Consultant Certifica-
tion Information System database reflecting less than satisfactory per-
formance. 

(j) Selection. 

(1) Basis of final selection. The CST will select the best 
qualified provider, as indicated by the short list scores. 

(2) Tie scores. The PEPS Division Director [managing of-
ficer] will break a tie using the following method. 

(A) The first tie breaker will be the scores for the inter-
view criterion with the highest RIF. 

(B) The remaining interview criteria shall be compared 
in the order of decreasing RIF until the tie is broken. 

(C) If the providers have identical scores on all of the 
interview criteria, the provider will be chosen by random selection. 

(3) Notification. The department will: 

(A) provide written notification to the prime provider 
selected for contract negotiation and arrange a meeting to begin con-
tract negotiations; 

(B) provide written notification to each short-listed 
prime provider that was not selected, notifying the provider of the 
non-selection; and 

(C) publish the short list and the selected provider on a 
web-based bulletin board. 

(4) Appeal. A provider may file a written appeal concern-
ing the selection process with the executive director or the executive 
director's designee as provided under §9.7 of this chapter (relating to 
Protest of Contract Practices or Procedures). 

§9.35. Federal Process. 

(a) This section applies to an engineering or design related ser-
vice contract directly related to a highway construction project and re-
imbursed with federal-aid highway program (FAHP) funding. 

(b) A firm providing engineering and design related services 
must be administratively qualified under §9.34(b)(2) - (6) of this sub-
chapter (relating to Comprehensive [Standard] Process), or use an indi-
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rect cost rate applicable under Federal Highway Administration regu-
lations or guidelines, by the closing date of the RFQ [NOI] to compete 
for contracts under this section. Paragraphs (7) and (8) of §9.34(b) of 
this subchapter do not apply to a contract under this section. 

(c) Except as provided in subsection (b) of this section and 
in §9.34(i) of this subchapter, the process described in §9.34 of this 
subchapter applies to contracts under this section. 

(d) Short list evaluation. 

(1) Request for proposals and interviews. The department 
will issue an RFP to the short listed providers. The RFP will provide 
contract information and specify the requirements for the proposal and 
interview. 

(2) Short-list evaluation criteria. The CST will evaluate 
proposals and interviews according to the criteria specified in the RFP, 
including the prime provider's past performance scores in the Consul-
tant Certification Information System database reflecting less than sat-
isfactory performance. 

§9.37. Accelerated Process. 

(a) Applicability. The accelerated process described in this 
section may be used for contracts that are not subject to §§9.34, 9.35, 
or 9.36 of this subchapter (relating to Comprehensive Process, Federal 
Process, or Streamlined Process, respectively). 

(b) Administrative qualification. Section 9.34(b) of this sub-
chapter applies to contracts under this section. 

(c) Selection process. Section 9.34(c) - (e) and (g) of this sub-
chapter are applicable for this process. 

(d) Selection. 

(1) Basis of final selection. The consultant selection team 
will select the best qualified provider, as indicated by the SOQ scores, 
which will include evaluation of the prime provider's past performance 
scores in the Consultant Certification Information System database re-
flecting less than satisfactory performance. 

(2) Tie scores. The PEPS Division Director [managing of-
ficer] will break a tie using the following method. 

(A) The first tie breaker is the scores for the selection 
criterion with the highest relative importance factor (RIF). 

(B) The remaining selection criteria will be compared 
in the order of decreasing RIF until the tie is broken. 

(C) If the providers have identical scores on all of the 
selection criteria, the provider will be chosen by random selection. 

(3) Notification. The department will: 

(A) provide written notification to a prime provider se-
lected for contract negotiation and arrange a meeting to begin contract 
negotiations; 

(B) provide written notification to each prime provider 
that was not selected, notifying the provider of the non-selection; and 

(C) publish the selected provider on a web-based bul-
letin board. 

(4) Appeal. Section 9.34(j)(4) of this subchapter applies to 
this section. 

§9.41. Contract Administration. 

(a) Prime provider's percentage of work. A prime provider 
shall perform at least 30 percent of the contracted work with its own 
work force, unless otherwise approved by the department. 

(b) Project manager replacement. The prime provider project 
manager may not be replaced without the prior written consent of the 
department. 

(c) Department audits. The department may perform interim 
and final audits. 

(d) Performance evaluations. 

(1) The department project manager [managing office] will 
document the prime provider's performance on the contract by evalu-
ating the project manager and the firm. Evaluations will be conducted 
during the ongoing contract activity and at the completion of the con-
tract. 

(2) Further evaluations pertaining to project constructabil-
ity may be conducted during project construction and at the completion 
of the construction contract. 

(3) The department will give a copy of each completed per-
formance evaluation to the prime provider for review and comment. 
The prime provider's comments will be entered into the Consultant Cer-
tification Information System (CCIS). 

(4) Performance evaluation scores will be entered into the 
CCIS and may be used for the purpose of provider selection. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 31, 2016. 
TRD-201601534 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: May 15, 2016 
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