
TITLE 1. ADMINISTRATION 

PART 3. OFFICE OF THE ATTORNEY 
GENERAL 
CHAPTER 61. CRIME VICTIMS' 
COMPENSATION 
The Office of the Attorney General (OAG) proposes amend-
ments to Chapter 61, Subchapter E, §§61.402, 61.403, 61.405, 
and 61.407 and Subchapter I, §61.801, concerning the admin-
istration of the OAG's Crime Victims' Compensation Program. 
Chapter 61, Subchapter E, Pecuniary Loss, §§61.402, 61.403, 
61.405, and 61.407 will increase the limits on compensation 
for loss of earnings, loss of support, child care, funeral and 
burial and the costs of cleaning a crime scene. Chapter 61, 
Subchapter I, Reimbursement to Law Enforcement Agencies 
for Forensic Sexual Assault Medical Examinations, §61.801 is 
amended to increase the limit for reimbursement amounts. 

Gene McCleskey, Division Chief, OAG Crime Victim Services Di-
vision, has determined that for the first five-year period that the 
amendments are in effect the constitutionally dedicated Victims 
of Crime Fund will incur costs of $27,492,672.77 on behalf of the 
state or local government as a result of enforcing or administer-
ing the amended sections. 

Mr. McCleskey has determined that for each of the first five years 
following the adoption of the amendments, the anticipated public 
benefit of the proposal will be to increase the state's effective 
and efficient administration of the crime victim's compensation 
program. 

Mr. McCleskey has also determined that the proposed amend-
ments are not likely to have an adverse economic impact on 
micro-business or small business. There is no anticipated 
economic cost to persons who are required to comply with the 
amendments s as proposed. 

Written comments on the proposal may be submitted for 30 cal-
endar days following the publication of this notice to Kristen D. 
Huff, Assistant Attorney General, Crime Victim Services Divi-
sion, Office of the Attorney General, at kristen.huff@texasattor-
neygeneral.gov. 

SUBCHAPTER E. PECUNIARY LOSS 
1 TAC §§61.402, 61.403, 61.405, 61.407 
The amendments are proposed in accordance with Texas Code 
of Criminal Procedure, Articles 56.33 and 56.42 which requires 
the OAG to adopt rules governing the administration of its crime 
victims' compensation program. 

No other code, article, or statute is affected by this proposal. 

§61.402. Loss of Earnings. 

(a) Pursuant to Texas Code of Criminal Procedure Article 
56.32(a)(9)(B) and (I), the OAG shall determine an award for actual 
loss of past earnings, the anticipated loss of future earnings and 
bereavement leave. Loss of earnings may be paid to victims who 
suffer a disability period as defined in §61.101(a)(2) of this chapter 
(relating to Definitions), or to victims or claimants attending individual 
appointments, executions, or funerals and memorials as outlined in 
subsections (e), (i) and (j) of this section. The victim or claimant must 
submit information to the OAG in the manner prescribed in §61.404 
of this subchapter (relating to Travel Expenses). 

(b) The actual loss of past earnings will be computed by deter-
mining the weekly net earnings of the victim on the date of the crimi-
nally injurious conduct multiplied by the disability period. The OAG 
may determine the initial disability period upon verification of work 
missed up to fourteen calendar days after the criminally injurious con-
duct. Verification may be from any source deemed appropriate by the 
OAG. 

(c) If a victim's loss of past or anticipated earnings is a result 
of a disability period lasting more than fourteen calendar days directly 
caused by the criminally injurious conduct, the M.D. or D.O. who reg-
ularly treats the victim must submit a written statement and any other 
documentation requested by the OAG in order to verify loss of past or 
anticipated earnings. 

(d) If a victim was unemployed at the time of the criminally 
injurious conduct and claims a loss of anticipated earnings, the victim 
or claimant must provide the OAG with a sufficient showing that the 
victim would have had earnings had the victim not suffered injury or 
death as a direct result of the criminally injurious conduct. "Sufficient 
showing" may include a written statement from the employer that the 
victim was offered employment, but did not begin employment, or any 
other information deemed appropriate by the OAG. 

(e) Loss of earnings may be paid to a claimant, consistent with 
the rest of this section, if the expense is reasonably and necessarily 
incurred as a result of the victim's personal injury or death for: 

(1) the victim's disability period resulting from the personal 
injury; 

(2) the receipt of medically indicated services related to the 
victim's disability period resulting from the personal injury; or 

(3) the participation in or attendance at investigative, pros-
ecutorial, or judicial processes related to the criminally injurious con-
duct and participation in or attendance at any post-conviction or post-
adjudication proceeding relating to the criminally injurious conduct. 

(f) In computing loss of earnings, the OAG will consider any 
other income earned subsequent to the crime, and any collateral source 
under Texas Code of Criminal Procedure Article 56.32(a)(3). 
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(g) Loss of past earnings may be paid upon verification of one 
of the following: 

(1) income reported to the Internal Revenue Service; 

(2) documentation from the Texas Workforce Commission; 

(3) an affidavit from an employer, including the employer's 
Texas Workforce Commission employer identification number; or 

(4) any other source approved by the OAG. 

(h) The loss of earnings available under Texas Code of Crimi-
nal Procedure Article 56.32(a)(9)(B) is determined by the date of crim-
inally injurious conduct and is limited pursuant to Texas Code of Crim-
inal Procedure Article 56.42(c) as follows: 

(1) Between January 1, 1980 and August 31, 1989, the 
maximum amount of an award for loss of earnings is $150 per week. 

(2) Between September 1, 1989 and August 31, 1995, the 
maximum amount of an award for loss of earnings is $200 per week. 

(3) Between September 1, 1995 and January 31, 1998, the 
maximum amount of an award for loss of earnings is $400 per week. 

(4) Between [After] February 1, 1998 and July 14, 2016, 
the maximum amount of an award for loss of earnings is $500 per week. 

(5) On or after July 15, 2016, the maximum amount of an 
award for loss of earnings is $700 per week. 

(i) Loss of earnings may be paid to a household member, as 
defined in Texas Code of Criminal Procedure Article 56.32(a)(6), or 
immediate family member, as defined in Texas Code of Criminal Pro-
cedure Article 56.32(a)(7), if it can be substantiated in a manner that is 
acceptable to the OAG that bereavement leave was taken from work in 
connection with the death of a victim who died on or after September 
1, 2003. 

(j) Loss of earnings available to a victim or claimant to at-
tend an execution under Texas Code of Criminal Procedure Article 
56.32(a)(9)(B)(iii) is limited to three consecutive days per proceeding 
and cannot exceed the limits described in subsection (h) of this section. 
The OAG may extend this limit upon good cause shown. 

(k) The amount of loss of earnings awarded under Texas Code 
of Criminal Procedure Article 56.32(a)(9)(I) for bereavement leave is 
determined by the date of the criminally injurious conduct, and is lim-
ited to ten work days of lost earnings, not to exceed: [ $1,000.] 

(1) $1000 for criminally injurious conduct before July 15, 
2016; or 

(2) $1400 for criminally injurious conduct on or after July 
15, 2016. 

(l) Loss of earnings may be paid to a claimant if it can be sub-
stantiated in a manner that is acceptable to the OAG that the claimant 
traveled to witness an execution, if the cost was incurred on or after 
June 21, 2003. 

(m) Reimbursements for loss of earnings are limited to reim-
bursement for the actual loss of earnings due to individual medical, in-
vestigative, or court appointments, including judicial proceedings, but 
not to exceed four hours of work time, unless evidence presented by 
the victim or claimant or an investigation by the OAG indicates that 
the appointment exceeded four hours. 

(n) At the discretion of the OAG, an award for loss of earnings 
due to a disability period may require review and application of the 
requirements provided in the "Official Disability Guidelines" adopted 
by the Texas Department of Insurance. 

§61.403. Loss of Support Payments for Dependents. 
(a) Pursuant to Texas Code of Criminal Procedure Article 

56.32(a)(9)(E), the OAG may make payments for actual loss of 
support for the dependent(s) of a victim. Under this provision, actual 
loss of support will be paid to the victim or to a claimant on behalf of 
a dependent(s) if the victim is deceased. 

(b) To determine the actual loss of support for the depen-
dent(s), the OAG may consider the victim's income and the offender's 
income if the income source was available for the dependent(s) on the 
date of the criminally injurious conduct and was lost as a result of that 
criminally injurious conduct. The amount of any award for loss of 
support shall be reduced by any payments from collateral sources and 
any loss of earnings paid under §61.402 of this subchapter (relating 
to Loss of Earnings). Loss of support payments may not exceed the 
actual pecuniary loss or any other limits set by this section. 

(c) Consistent with Texas Code of Criminal Procedure Article 
56.41(b)(5), the OAG shall not make loss of support payments for the 
dependent(s) of a victim if the offender or an accomplice of the of-
fender would benefit from such payment, consistent with §61.413 of 
this subchapter (relating to Unjust Enrichment). 

(d) The OAG will review the supporting documentation pro-
vided by the victim or claimant to determine eligibility and amount of 
an award of loss of support payments. The OAG will determine if the 
documentation is sufficient to support an award under this section. The 
victim or claimant must provide all documentation deemed necessary 
by the OAG as proof of the following: 

(1) the dependent is the victim's dependent, as defined in 
Texas Code of Criminal Procedure Article 56.32(a)(5); 

(2) the amount of net income or other verifiable support 
available for the dependent; 

(3) if applicable, verification that the victim is deceased 
or verification of the medical disability of the victim consistent with 
§61.502 of this chapter (relating to Medical Reports and Records); and 

(4) any other documentation deemed necessary by the 
OAG. 

(e) Payments made under this section are subject to ongoing 
review by the OAG to determine continued eligibility. If the victim has 
a medical disability as a result of the criminally injurious conduct and 
therefore is unable to work, then the victim or claimant must comply 
with, and is subject to, all provisions of §61.502 of this chapter. 

(f) Loss of support payments for the dependent(s) of a de-
ceased victim may be paid on an ongoing basis at 100% of the pe-
cuniary loss, subject to the award cap determined by the date of the 
criminally injurious conduct, up to the maximum amount of the claim 
or until the dependent(s) no longer qualifies due to age or emancipa-
tion, subject to the following provisions: 

(1) If there are multiple dependents of a deceased victim, 
the OAG will pay the loss of support payments in equal amounts for 
each eligible dependent claimant not to exceed the aggregate limits set 
in paragraph (2) of this subsection. 

(2) The amount of the loss of support payment awarded for 
the dependent(s) of a deceased victim is determined by the date of the 
criminally injurious conduct and is limited pursuant to Texas Code of 
Criminal Procedure Article 56.42(c) as follows: 

(A) Between January 1, 1980 and August 31, 1989, the 
maximum amount of an award for loss of support is $150 per week. 

(B) Between September 1, 1989 and August 31, 1995, 
the maximum amount of an award for loss of support is $200 per week. 
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(C) Between September 1, 1995 and January 31, 1998, 
the maximum amount of an award for loss of support is $400 per week. 

(D) Between [After] February 1, 1998 and July 14, 
2016, the maximum amount of an award for loss of earnings is $500 
per week. 

(E) On or after July 15, 2016, the maximum amount of 
an award for loss of earnings is $700 per week. 

(g) Loss of support payments made for the dependent(s) of a 
surviving victim may be paid to the victim, subject to the following 
provisions: 

(1) To be eligible to receive an award under this section, the 
criminally injurious conduct causing the injury to the surviving victim 
must have occurred on or after September 1, 1997. 

(2) If there are multiple dependents of a surviving victim, 
the OAG will pay the loss of support payments in equal amounts for 
each eligible dependent not to exceed the aggregate limits set in para-
graph (3) of this subsection. 

(3) The amount of the loss of support payment awarded for 
dependent(s) of a surviving victim is determined by the date of the 
criminally injurious conduct and is limited pursuant to Texas Code of 
Criminal Procedure Article 56.42(c) as follows: 

(A) Between September 1, 1997 and January 31, 1998, 
the maximum amount of an award for loss of support is $400 per week. 

(B) Between [After] February 1, 1998 and July 14, 
2016, the maximum amount of an award for loss of support is $500 
per week. 

(C) On or after July 15, 2016, the maximum amount of 
an award for loss of support is $700 per week. 

(4) An award of loss of support for the dependent(s) of a 
surviving victim is limited to 13 continuous weeks following the date 
of the criminally injurious conduct. If the surviving victim is medi-
cally disabled as a result of the criminally injurious conduct, such that 
the surviving victim is unable to work, loss of support payments for 
the dependent(s) of the surviving victim will be paid during the medi-
cal disability period and will continue for 13 continuous weeks after the 
removal of the medical disability. Loss of support payments are subject 
to the limits in effect on the date of the criminally injurious conduct, 
and are paid up to the maximum amount of the claim or until the de-
pendent(s) no longer qualifies as a dependent by age or emancipation. 

§61.405. Other Limits on Compensation. 

(a) The limits on amounts of awards may be different from the 
amounts listed in this chapter based on the statute and rules in effect at 
the time of the criminally injurious conduct. 

(b) Under Texas Code of Criminal Procedure Article 
56.32(a)(9)(c), the actual cost of care for a child victim, a dependent of 
a victim or a minor child of a victim may be awarded if the criminally 
injurious conduct occurred on or after September 1, 1997, and the care 
is a new and ongoing expense resulting from the criminally injurious 
conduct. Care of a child or dependent under this section is subject to 
the following provisions: 

(1) For criminally injurious conduct that occurs between 
May 8, 2005 and July 14, 2016, child care is limited to 13 continuous 
weeks if the victim is not deceased, unless good cause exists; 

(2) For criminally injurious conduct that occurs on or after 
July 15, 2016, child care is limited to 52 continuous weeks if the victim 
is not deceased, unless good cause exists; 

(3) [(1)] Limited to children 14 and under, unless good 
cause exists; 

[(2) Limited to 13 continuous weeks if the victim is not 
deceased, unless good cause exists;] 

(4) [(3)] Must be provided by a licensed, registered, or cer-
tified care provider; 

(5) [(4)] May not be paid once a person no longer qualifies 
as a child or dependent; and 

(6) [(5)] Limited to the following amounts for criminally 
injurious conduct occurring: [$100 per week for each child or de-
pendent for criminally injurious conduct occurring after September 1, 
1997.] 

(A) Between September 1, 1997 and July 14, 2016, 
$100 per week for each child or dependent; or 

(B) On or after July 15, 2016, $300 per week for each 
child or dependent. 

(c) Funeral and burial expenses provided by Texas Code of 
Criminal Procedure Article 56.32(a)(9)(D) are limited as follows: [to 
$4,500.] 

(1) for criminally injurious conduct occurring before July 
15, 2016, compensation may not exceed $4500; 

(2) for criminally injurious conduct occurring on or after 
July 15, 2016, compensation may not exceed $6500; and 

(3) the [The] actual, reasonable and necessary costs of 
transporting the deceased victim 50 miles or more to the funeral 
service location, and 50 miles or more to the place of burial, are 
allowable funeral and burial expenses which are in addition to the 
funeral and burial limits associated with paragraphs (1) and (2) of this 
subsection. [the $4,500 limit] 

(d) Under Texas Code of Criminal Procedure Article 
56.32(a)(9)(F), the actual, reasonable, and necessary cost of cleaning 
the crime scene is limited as follows: [may be awarded if the crimi-
nally injurious conduct occurred after September 1, 1995 up to $750 
per victim.] 

(1) for criminally injurious conduct that occurs between 
September 1, 1995 and July 14, 2016, compensation may not exceed 
$750; and 

(2) for criminally injurious conduct that occurs on or after 
July 15, 2016, compensation may not exceed $2250 per victim. 

(e) Under Texas Code of Criminal Procedure Article 
56.32(a)(9)(G), [if the criminally injurious conduct occurred after 
September 1, 1995,] the OAG may pay for the reasonable replacement 
costs as follows:[, not to exceed $750 in the aggregate, for property 
seized as evidence.] 

(1) for criminally injurious conduct that occurs between 
September 1, 1995 and July 14, 2016, compensation may not exceed 
$750; and 

(2) for criminally injurious conduct that occurs on or after 
July 15, 2016, compensation may not exceed $1000 per victim. 

(f) Under Texas Code of Criminal Procedure Article 56.61, the 
OAG may reimburse claimants for pecuniary losses within the limits 
and at the rates in effect on the date the identity of the victim is estab-
lished by a law enforcement agency. 

§61.407. Additional Compensation for Extraordinary Pecuniary 
Losses. 
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(a) Compensation for extraordinary pecuniary losses are avail-
able to victims of criminally injurious conduct which occurred after 
September 1, 1995. Losses associated with (d)(6), (7), and (8) of this 
section are only available for victims of criminally injurious conduct 
which occurred after September 1, 2001. 

(b) Pursuant to Texas Code of Criminal Procedure Article 
56.42(b), the OAG may only award an additional amount to be used 
for actual extraordinary pecuniary losses if the personal injury to a 
victim is catastrophic and results in a total and permanent disability to 
the victim. Claims for extraordinary pecuniary losses are governed by 
the statute and rules in effect on the date of the criminally injurious 
conduct. 

(c) Once the OAG determines that a victim is eligible for addi-
tional compensation, the OAG may approve payment of expenses from 
either the victim's initial compensation amount or from the additional 
compensation amount, as determined appropriate by the OAG. The ad-
ditional compensation for extraordinary pecuniary losses is available 
for the actual, reasonable and necessary costs incurred as a result of the 
criminally injurious conduct occurring on or after September 1, 1995, 
as follows: 

(1) An award for additional compensation for extraordi-
nary pecuniary losses arising from criminally injurious conduct that 
occurred between September 1, 1995 and August 31, 1997, shall not 
exceed $25,000. 

(2) An award for additional compensation for extraordi-
nary pecuniary losses arising from criminally injurious conduct that 
occurred between September 1, 1997 and August 31, 2001, shall not 
exceed $50,000. 

(3) An award for additional compensation for extraordi-
nary pecuniary losses arising from criminally injurious conduct that 
occurred on or after September 1, 2001, shall not exceed $75,000. 

(d) Lost wages under this section has the same meaning as loss 
of earnings in this chapter. Loss of earnings under this section will be 
computed, as follows: 

(1) By determining the weekly net earnings of a victim at 
the time of the criminally injurious conduct and multiplying the victim's 
net earnings by the number of weeks the victim continues to incur a loss 
of earnings; and 

(2) The OAG will consider any other income earned sub-
sequent to the crime, and any collateral source under Texas Code of 
Criminal Procedure Article 56.32(a)(3). 

(e) Lost wages may be paid upon verification of one of the 
following: 

(1) income reported to the Internal Revenue Service; 

(2) documentation from the Texas Workforce Commission; 

(3) an affidavit from an employer, including the employer's 
Texas Workforce Commission employer identification number; or 

(4) any other source approved by the OAG. 

(f) Lost wages available under Texas Code of Criminal Proce-
dure Article 56.42(b) are determined by the date of criminally injurious 
conduct and are limited pursuant to Texas Code of Criminal Procedure 
Article 56.42(c) as follows: 

(1) Between January 1, 1980 and August 31, 1989, the 
maximum amount of an award for loss of earnings is $150 per week. 

(2) Between September 1, 1989 and August 31, 1995, the 
maximum amount of an award for loss of earnings is $200 per week. 

(3) Between September 1, 1995 and January 31, 1998, the 
maximum amount of an award for loss of earnings is $400 per week. 

(4) Between [After] February 1, 1998 and July 14, 2016, 
the maximum amount of an award for loss of earnings is $500 per week. 

(5) On or after July 15, 2016, the maximum amount of an 
award for loss of earnings is $700 per week. 

(g) The additional compensation for extraordinary pecuniary 
losses shall be used only for the specific costs articulated in Texas Code 
of Criminal Procedure Article 56.42(b). Compensation may be made 
to replace lost wages and the following reasonable and necessary ex-
traordinary pecuniary losses for expenses incurred as follows: 

(1) Making a home accessible, including the actual, reason-
able and necessary physical or structural modifications to a residence 
that are necessary to maintain an optimal level of independence in the 
activities of daily living. This includes, but is not limited to, modifica-
tions for ingress and egress to the home, modifying a kitchen, bedroom, 
or bathroom to accommodate the victim's physical limitations resulting 
from the criminal injury. The legal owner of the residence must submit 
to the OAG verification of ownership and written permission to modify 
the dwelling. 

(2) Making an automobile accessible, including equipping 
a personal vehicle with reasonable and necessary equipment to allow 
the victim to control or to enter the vehicle to maintain an optimal level 
of independence in the activities of daily living. Modification of a vehi-
cle is limited to one time per two year period unless good cause exists. 

(3) Expenses for job training or vocational rehabilitation 
may be compensated if the service provider is licensed. Job training 
or vocational rehabilitation should be based upon a referral by one of 
the health care service providers treating the victim's injuries that re-
sulted in the disability. All other collateral sources for job training and 
vocational rehabilitation must be utilized. Itemized bills must indicate 
the dates of service and the nature of the services provided. Semi-an-
nual reviews of these conditions shall be conducted to assure continued 
compliance within the predicted length of rehabilitation. 

(4) Training in the use of special appliances necessary due 
to the victim's physical limitations. 

(5) Home health care expenses may be paid for services 
provided by health care service providers upon submission by the vic-
tim or claimant to the OAG of an itemized bill. Home health care ser-
vice providers must be licensed, certified or registered within the state 
in which services are being provided. Itemized bills must indicate the 
dates of service and the nature of the services provided. 

(6) Durable medical equipment, including those items that 
can withstand repeated use, are primarily used to serve a medical pur-
pose, are generally not useful to a person in the absence of illness, 
injury or disease, and are appropriate for use in the victim's home or 
workplace or to assist with activities of daily living. 

(7) Rehabilitation technology, including those therapeutic 
devices or systems, deemed appropriate by the OAG, which help the 
victim attain maximum function and an optimal level of independence 
in the activities of daily living. 

(8) Long-term medical expenses are: 

(A) incurred for medically indicated treatment which 
are considered reasonable and necessary and the expense occurs af-
ter 12 months of total and permanent disability or after the victim has 
reached maximum medical improvement, whichever is sooner; and 

(B) medical, as defined by §61.101(a)(9) of this chapter 
(relating to Definitions), expenses which are a direct result of the crim-
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♦ ♦ ♦ 

inally injurious conduct include, but are not limited to: medications, 
supplies, surgery, and surgery related expenses necessary to sustain or 
achieve the highest possible quality of life; or 

(C) other expenses resulting from medically indicated 
treatment related to the criminally injurious conduct in which the OAG 
finds good cause for an expense to be covered as a long-term medical 
expense which is either: 

(i) prior to the 12 month period of total and perma-
nent disability; or 

(ii) outside of the services listed in this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 25, 2016. 
TRD-201601960 
Amanda Crawford 
General Counsel 
Office of the Attorney General 
Earliest possible date of adoption: June 12, 2016 

       For further information, please call: (512) 936-7940

SUBCHAPTER I. REIMBURSEMENT TO 
LAW ENFORCEMENT AGENCIES FOR 
FORENSIC SEXUAL ASSAULT MEDICAL 
EXAMINATIONS 
1 TAC §61.801 
The amendments are proposed in accordance with Texas Code 
of Criminal Procedure, Articles 56.33 and 56.42 which requires 
the OAG to adopt rules governing the administration of its crime 
victims' compensation program. 

No other code, article, or statute is affected by this proposal. 

§61.801. Applicability, General Provisions, and Exclusions. 

(a) A law enforcement agency is entitled to reimbursement 
from the OAG for the reasonable costs associated with a forensic sexual 
assault medical examination of a victim consistent with Texas Code of 
Criminal Procedure Articles 56.06, 56.065, and 56.54(k) and this sub-
chapter. 

(b) The OAG shall determine the manner for submitting reim-
bursement requests. Requests for reimbursement shall be submitted in 
accordance with the instructions, application, and documentation re-
quirements as found on the OAG website. 

(c) Only one forensic sexual assault medical examination per 
victim per alleged sexual assault will be considered a reimbursable cost. 

(d) The OAG will reimburse a law enforcement agency for the 
reasonable costs associated with a forensic sexual assault medical ex-
amination of a victim as follows: [up to a maximum aggregate amount 
of $700. Reasonable costs for the services provided during the evi-
dence collection portion of the examination include, but are not limited 
to, charges for the examiner, health care facility use, procedures, and 
materials.] 

(1) for criminally injurious conduct occurring before July 
15, 2016, reimbursement may not exceed $700; 

(2) for criminally injurious conduct occurring on or after 
July 15, 2016, reimbursement may not exceed $1000. 

(e) Law enforcement shall submit one complete application 
for reimbursement per victim per alleged sexual assault. 

(f) If there are multiple fees from separate service providers, 
the OAG will reimburse the law enforcement agency up to a maximum 
aggregate amount of $700. 

(g) The OAG will not reimburse the law enforcement agency 
for any costs associated with medical diagnosis and treatment. A law 
enforcement agency is not required to pay any costs of medical diag-
nosis or treatment for the victim's injuries. 

(h) The OAG is not bound by any billing or contractual agree-
ments made between a law enforcement agency and a service provider. 

(i) The OAG may require additional documentation from a law 
enforcement agency or a service provider at any time to support a re-
quest for reimbursement. 

(j) The OAG will not reimburse a law enforcement agency for 
any additional costs incurred during the testing and analysis of other 
physical evidence. This includes, but is not limited to: examining or 
treating a suspected perpetrator, laboratory testing of clothing, or foren-
sic analysis of crime scene materials or other evidence. 

(k) The OAG is only authorized to reimburse a law enforce-
ment agency for a forensic sexual assault medical examination and rea-
sonable costs for the services provided during the evidence collection 
portion of the examination including, but not limited to, charges for 
the examiner, health care facility use, procedures, and materials. [The 
OAG is not authorized to reimburse a victim, claimant, physician, sex-
ual assault examiner, sexual assault nurse examiner, or health care fa-
cility for any charges associated with a forensic sexual assault medical 
examination.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 25, 2016. 
TRD-201601961 
Amanda Crawford 
General Counsel 
Office of the Attorney General 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 936-7940 

♦ ♦ ♦ 
PART 7. STATE OFFICE OF 
ADMINISTRATIVE HEARINGS 
CHAPTER 155. RULES OF PROCEDURE 
The State Office of Administrative Hearings (SOAH) proposes 
revisions to Title 1, Part 7, Chapter 155, Rules of Procedure. 
SOAH proposes to amend Subchapter A, §§155.1, 155.3, 
155.5, and 155.7; Subchapter B, §155.51 and §155.53; Sub-
chapter D, §§155.151, 155.153, and 155.155; Subchapter E, 
§155.201; Subchapter G, §§155, 301, 155.305, and 155.307; 
Subchapter H, §155.351; Subchapter I, §§155.401, 155.405, 
155.407, 155.411, 155.419, 155.421, 155.423, 155.425, 
155.427, 155.429, and 155.431; and Subchapter J, §§155.501, 
155.503, 155.505, and 155.507. SOAH proposes the repeal 
of §155.101 and §155.103 in Subchapter C; §155.251 in Sub-
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chapter F; and §155.413 in Subchapter I. SOAH also proposes 
new §§155.101, 155.103, and 155.105 in Subchapter C; new 
§155.152 in Subchapter D; new §155.203 in Subchapter E; 
new §§155.251, 155.253, 155.255, 155.257, and 155.259 in 
Subchapter F; and new §155.509 in Subchapter J. 

The existing subchapters have been developed to provide a uni-
form set of procedural rules to be followed in administrative pro-
ceedings at SOAH. The proposed amendments to the existing 
rules are to make grammatical corrections, make the language 
more understandable, and make the rules easier to use. 

Thomas H. Walston, General Counsel, has determined that for 
the first five-year period the amendments, repeals and new rules 
are in effect, there will be no fiscal implications for state or local 
government as a result of enforcing or administering the pro-
posed rules 

Mr. Walston, also has determined that for the first five-year pe-
riod the amendments, repeals and new rules are in effect, the an-
ticipated public benefit will be in providing clearer, more uniform, 
and better-organized procedures for participants in the admin-
istrative proceedings at SOAH. There will be no effect on small 
businesses as a result of enforcing the proposed rules, and there 
is no anticipated economic cost to individuals who are required 
to comply with the proposed rules. 

Written comments on the proposed rules must be submitted 
within 30 days after publication of the proposal in the Texas 
Register to Norma Lopez, Executive Assistant, State Office 
of Administrative Hearings, to P.O. Box 13025, Austin, Texas 
78711-3025, by e:Mail at: norma.lopez@soah.texas.gov, or by 
facsimile to (512) 463-7791. 

SUBCHAPTER A. GENERAL 
1 TAC §§155.1, 155.3, 155.5, 155.7 
The amendments are proposed under Government Code, Chap-
ter 2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed amendments affect Government Code, Chapters 
2001 and 2003. 

§155.1. Purpose. 

(a) This chapter governs the procedures of the State Office of 
Administrative Hearings (SOAH). These rules [procedures] apply in 
all matters referred to SOAH, including contested cases under the Ad-
ministrative Procedure Act (APA), Tex. Gov't Code Chapter 2001. 
These rules [procedures] do not apply to matters otherwise addressed 
by statute or to matters that are otherwise limited by the provisions of 
this chapter. 

(b) Administrative License Suspension cases initiated by the 
Texas Department of Public Safety are governed by Chapter 159 of 
this title [(relating to Rules of Procedure for Administrative License 
Suspension Hearings)]. 

(c) Arbitration procedures for certain enforcement actions of 
the Texas Department of Aging and Disability Services regarding as-
sisted living facilities and nursing homes are governed by Chapters 156 
and [Chapter] 163 of this title [(relating to Arbitration Procedures for 
Certain Enforcement Actions of the Texas Department of Aging and 
Disability Services)]. 

(d) Appeals of appraisal review board decisions are governed 
by Chapter 165 of this title. 

(e) Dispute resolution procedures for certain consumer health 
benefit disputes under Insurance Code, Chapter 1467, are governed by 
Chapter 167 of this title. 

(f) [(d)] SOAH adopts by reference the procedural rules of the 
Public Utility Commission of Texas (PUC) and the Texas Commis-
sion on Environmental Quality (TCEQ) that address the contested case 
process in matters referred by those agencies [and that are not incon-
sistent with applicable law]. This adoption does not include any PUC 
or TCEQ rules addressing the use of Alternative Dispute Resolution 
(ADR) processes at SOAH. Those ADR processes are governed by the 
Governmental Dispute Resolution Act, Tex. Gov't Code Chapter 2009; 
SOAH rule provisions pertaining to ADR; and interagency contracts, 
memoranda of understanding, or other written agreements with refer-
ring entities. 

(g) [(e)] SOAH adopts by reference the procedural rules of the 
Comptroller of Public Accounts (CPA) that address the hearing process 
in matters referred by that agency pertaining to protesting preliminary 
findings of a property value study [taxable value. These rules are set 
out in 34 TAC, Chapter 9, Subchapter L (relating to Procedures for 
Protesting Preliminary Findings of Total Taxable Value)]. 

(h) [(f)] Under Tex. Gov't Code §815.102, the procedural rules 
of the Employees Retirement System of Texas (ERS) govern the formal 
contested case process in matters it refers to SOAH. 

(i) Proceedings under the Individuals with Disabilities Educa-
tion Act (IDEA), 20 U.S.C. §§1400, et seq, are governed by that statute, 
federal regulations at 34 C.F.R. Part 300, and the rules of the Texas Ed-
ucation Agency at 19 TAC Chapter 89. 

§155.3. Application and Construction of this Chapter. 

(a) SOAH proceedings shall be conducted in accordance with 
the APA, when applicable, and with this chapter. The judge may mod-
ify and supplement the requirements of this chapter to promote the fair 
and efficient handling of the case and to facilitate resolution of issues, 
if doing so will not unduly prejudice the rights of any person or con-
travene applicable statutes. 

(b) If there is [any] conflict between an agency's rules or prior 
decisions and statutory provisions applicable to the case, and the rules 
or decisions cannot be harmonized with the statute, the statute controls. 

(c) The procedural rules of a state agency govern SOAH pro-
ceedings only to the extent that SOAH's rules adopt the agency's pro-
cedural rules by reference, unless otherwise required by law. 

(d) If there is [any] conflict between SOAH's rules and the pro-
cedural rules of the TCEQ adopted in §155.1 of this chapter [title (re-
lating to Purpose)], the TCEQ rules will control. 

(e) If there is [any] conflict between SOAH's rules and the pro-
cedural rules of the PUC adopted in §155.1 of this chapter [title (relat-
ing to Purpose)], the PUC rules will control. 

(f) If there is [any] conflict between SOAH's rules and the pro-
cedural rules of ERS referenced in §155.1 of this chapter [title (relating 
to Purpose)], the ERS rules will control. 

(g) This chapter shall be construed to ensure the just and expe-
ditious determination of every matter referred to SOAH. Not all con-
tested procedural issues will be susceptible to resolution by reference 
to the APA and other applicable statutes, this chapter, and case law. 
When they are not, the presiding judge will consider applicable policy 
of the referring agency documented in the record in accordance with 
§155.419 of this chapter [title (relating to Consideration of Policy Not 
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Incorporated in Referring Agency's Rules)], the Texas Rules of Civil 
Procedure (TRCP) as interpreted and construed by Texas case law, and 
persuasive authority established in other forums. 

(h) Unless otherwise expressly provided, the past, present, and 
future tense shall each include the others [other]; the masculine, femi-
nine, and neuter gender shall each include the others; and the singular 
and plural number shall each include the other. 

(i) Words and phrases shall be read in context and construed 
according to the rules of grammar and common usage. Words and 
phrases that have acquired a technical or particular meaning, whether 
by legislative definition or otherwise, shall be construed accordingly. 
The principles of statutory construction and of the Code Construction 
Act, Tex. Gov't Code Chapter 311, [§311.001 et seq.,] apply. 

§155.5. Definitions. 
When used in this chapter, the following words and terms have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Administrative law judge or judge--An individual ap-
pointed to serve as a presiding officer by SOAH's chief [administrative 
law] judge under Tex. Gov't Code Chapter 2003. 

(2) Alternative Dispute Resolution or ADR--Processes 
used at SOAH to resolve disputes outside or in connection with con-
tested cases, including mediation, mini-trials, early neutral evaluation, 
and arbitration. 

(3) APA--The Administrative Procedure Act, Tex. Gov't 
Code Chapter 2001. 

(4) Arbitration--A form of ADR, governed by an agree-
ment between the parties or special rules or statutes providing for the 
process in which a third-party neutral issues a decision after a stream-
lined and simplified hearing. Arbitrations may be binding or non-bind-
ing, depending on the agreement, statutes, or rules. See Chapters 156 
and [Chapter] 163 of this title [(relating to Arbitration Procedures for 
Certain Enforcement Actions of the Texas Department of Aging and 
Disability Services)] for procedural rules specifically governing the ar-
bitration of certain nursing home and assisted living facility enforce-
ment cases referred by the Texas Department of Aging and Disability 
Services. 

(5) Authorized representative--An attorney authorized to 
practice law in the State of Texas or, if authorized by applicable law, a 
non-attorney [person] designated by a party to represent the party. 

(6) Business day--A weekday on which state offices are 
open. 

[(7) Case--A dispute over which SOAH exercises jurisdic-
tion to be resolved by a contested case proceeding or an ADR process.] 

(7) [(8)] Chief Judge--The chief administrative law judge 
of SOAH. 

[(9) Contested case--A proceeding, including a ratemaking 
or licensing proceeding, in which the legal rights, duties, or privileges 
of a party are to be determined after opportunity for an adjudicative 
hearing.] 

(8) [(10)] Discovery--The process of compulsory disclo-
sure by a party, upon another party's request, of information, including 
facts and documents, relating to a [the] contested case. 

(9) [(11)] Evidence--Testimony and exhibits admitted into 
the record to prove or disprove the existence of an alleged fact. 

(10) [(12)] Exhibits--Documents, records, photographs, 
and other forms of data compilation, regardless of media, or other 
tangible objects offered by a party as evidence. 

(11) IDEA--The Individuals with Disabilities Education 
Act. 

[(13) Final decision--A decision on the merits that is issued 
by the judge after a contested case hearing or after a ruling on a motion 
for summary disposition and authorized by APA §2001.058 or other 
applicable law.] 

[(14) Law--The United States and Texas Constitutions, 
state and federal statutes, rules and regulations, and relevant case law.] 

(12) [(15)] Media or media agency--A person or organiza-
tion regularly engaged in news gathering or reporting, including any 
newspaper, radio or television station or network, news service, maga-
zine, trade paper, professional journal, or other news reporting or news 
gathering entity. 

(13) [(16)] Mediation--A confidential, informal dispute 
resolution process in which an impartial person, the mediator, fa-
cilitates communication among the parties to promote settlement, 
reconciliation, or understanding. 

(14) [(17)] Party--A person named or admitted to partici-
pate in a case before SOAH. 

(15) [(18)] Person--An individual, representative, corpora-
tion, or other entity, including [any] public or non-profit corporation, 
or an agency or instrumentality of federal, state, or local government. 

(16) [(19)] Pleading--A filed document that requests pro-
cedural or substantive relief, makes claims, alleges facts, makes legal 
argument(s) [argument], or otherwise addresses matters involved in the 
case. 

[(20) Proceeding--Any ADR process or any hearing in a 
contested case, including prehearing conferences, preliminary hear-
ings, and hearings on the merits.] 

(17) [(21)] PUC--The Public Utility Commission of Texas. 

(18) [(22)] Referring agency--A state board, commission, 
department, agency, or other governmental entity that refers a contested 
case or other matter [dispute] to SOAH. 

(19) [(23)] SOAH--The State Office of Administrative 
Hearings. 

(20) [(24)] Stipulation--A binding [An] agreement among 
opposing parties concerning a relevant issue or fact. 

(21) TAC--The Texas Administrative Code. 

(22) [(25)] TCEQ--The Texas Commission on Environ-
mental Quality. 

(23) [(26)] TRCP--The Texas Rules of Civil Procedure. 
The TRCP are found on the website of the Texas Supreme Court, 
[www.supreme.courts.state.tx.us/rules and in the Texas Rules of Court 
published by Thomson/West]. 

(24) [(27)] TRE--The Texas Rules of Evidence. The 
TRE are found on the website of the Texas Supreme Court[, 
www.supreme.courts.state.tx.us/rules and in the Texas Rules of Court 
published by Thomson/West]. 

§155.7. Computation of Time. 
(a) Application of rule. This rule applies unless another 

method is required by statute, another rule in this chapter, or order. 

(b) Computing time periods. When computing periods of time 
prescribed or allowed in this chapter: 

(1) the day of the act, event, or default from which the des-
ignated time period begins to run is not counted; and 
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(2) the last day of the time period is counted, unless it is a 
day on which SOAH's offices are closed, in which case the time period 
will end on the next day SOAH's offices are open. 

(c) Calendar days. Time limits shall be computed using cal-
endar days rather than business days except as provided by subsection 
(d) of this section. 

(d) Five days or less. If the time limit is five days or less, the 
intervening Saturdays, Sundays, and legal holidays are not counted. 

(e) Requests to extend a time limit are governed by §155.307 
of this chapter. 

[(e) Extensions of time. If a party seeks an extension of time, 
the judge may:] 

[(1) grant the party's request upon a showing of good cause; 
and] 

[(2) permit the act to be done after the expiration of the 
original time period.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602045 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

SUBCHAPTER B. DOCKETING--FILING A 
CONTESTED CASE 
1 TAC §155.51, §155.53 
The amendments are proposed under Government Code, Chap-
ter 2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed amendments affect Government Code, Chapters 
2001 and 2003. 

§155.51. Jurisdiction. 

(a) Acquisition of jurisdiction. SOAH acquires jurisdiction 
over a case when a referring agency completes and files a Request to 
Docket Case form [and any documents described in §155.53 of this ti-
tle (relating to Request to Docket Case)]. A separate Request to Docket 
Case form shall be completed and filed for each case referred to SOAH. 

(b) When Request to Docket Case form is considered filed. A 
Request to Docket Case form shall be considered filed on the date the 
form is received by SOAH. 

(c) Commencement of time periods. A [Any] period of time 
established by these rules shall not begin to run until SOAH acquires 
jurisdiction over a case. 

(d) Effect of acquisition of jurisdiction by SOAH. After SOAH 
acquires jurisdiction, any party may initiate discovery or move for ap-

propriate relief, including evidentiary rulings, continuances, summary 
disposition, and setting of proceedings. 

§155.53. Request to Docket Case. 
(a) Documents to be filed with Request to Docket Case form. 

A referring agency shall file with SOAH a completed Request to 
Docket Case form and the complaint, petition, application, or other 
pertinent documents describing the agency action giving rise to the 
case. 

(b) Actions to be requested. A referring agency shall request 
one of the following actions on the Request to Docket Case form: 

(1) setting of a hearing; 

(2) assignment of a judge; or 

(3) an ADR process. 

(c) Request for setting of hearing. If a referring agency re-
quests a setting of hearing, SOAH will attempt to set the hearing on the 
date and time requested, but the setting will be based on the availability 
of hearing rooms and judges. SOAH [assign a judge and] will provide 
the agency with the date, time, and place of the setting. 

(d) Request for assignment of judge [ALJ]. If a referring 
agency requests assignment of a judge, SOAH will assign a judge to 
handle the case. [consider motions and other pre-hearing matters.] 

(e) Request for ADR. If a referring agency requests ADR, 
SOAH will assign a judge, mediator, or arbitrator to handle the 
proceeding. [advise the parties of:] 

[(1) the mediator, arbitrator, or judge appointed; and] 

[(2) the date, time, and place for the ADR.] 

(f) Refusal of Request to Docket Case form. SOAH may 
refuse to accept for filing a [any] Request to Docket Case form that 
has not been properly referred to SOAH or that does not substantially 
conform to the filing procedures of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602046 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

SUBCHAPTER C. FILING AND SERVICE OF 
DOCUMENTS 
1 TAC §155.101, §155.103 
The repeals are proposed under Government Code, Chapter 
2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed repeals affect Government Code, Chapters 2001 
and 2003. 
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§155.101. Filing Documents.  
§155.103. Service of Documents on Parties.  
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602040 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

1 TAC §§155.101, 155.103, 155.105 
The new rules are proposed under Government Code, Chap-
ter 2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed new rules affect Government Code, Chapters 
2001 and 2003. 

§155.101. Filing Documents. 
(a) Filing and Service Required. 

(1) All pleadings and other documents, except for confi-
dential materials (as described in §155.103), shall be filed using one of 
the methods described in this rule. 

(2) On the same date a document is filed, it shall also 
be served on all other parties using one of the methods described in 
§155.105. 

(b) Method and format of filing in all cases other than PUC, 
TCEQ, or IDEA cases. 

(1) Filing by Electronic Case Information System. 

(A) Except as otherwise provided in this subchapter, at-
torneys, state agencies, and other governmental entities are required 
to file all documents in SOAH's electronic Case Information System 
(CIS). CIS may be accessed and filings uploaded using SOAH's in-
ternet home page, www.soah.texas.gov. Parties not represented by an 
attorney are strongly encouraged to use CIS but may use alternative 
methods of filing described in paragraph (2) of this subsection. 

(B) The electronic version of a document maintained in 
CIS shall be given the same legal status as the originally filed docu-
ment, without regard to the original means of filing. 

(C) Formatting. A document filed in CIS must: 

(i) be in text-searchable portable document format 
(PDF); 

(ii) be directly converted to PDF rather than 
scanned, if possible; 

(iii) not be locked; 

(iv) otherwise comply with the Technology Stan-
dards set by the Judicial Committee on Information Technology and 
approved by the Supreme Court; 

(v) if scanned, be at least 300 dots per inch (dpi) res-
olution; 

(vi) include the email address of a party, attorney, or 
representative of a state agency who electronically files a document; 
and 

(vii) include the SOAH docket number and the name 
of the case in which it is filed. 

(D) Time of filing. The time and date of documents 
filed electronically shall be determined by the time and date of receipt 
recorded by CIS. 

(E) If deemed necessary by SOAH, alternative means 
of filing or maintaining documents may be established, including the 
filing and maintenance of the official file in a paper format. 

(F) Testimony and exhibits offered at a hearing will not 
be filed in CIS. Confidential material filed or submitted pursuant to 
§155.103 will not be publicly available in CIS. 

(2) Non-CIS Filings. 

(A) For unrepresented parties who do not use CIS, doc-
uments may be filed with SOAH: 

(i) by mail addressed to SOAH at P.O. Box 13025, 
Austin, Texas 78711-3025; 

(ii) by hand-delivery to SOAH at 300 West 15th 
Street, Room 504; 

(iii) by fax to SOAH at (512) 322-2061; or 

(iv) at the SOAH field office where the case is as-
signed, using the field office address or fax number, which are avail-
able at SOAH's website. 

(B) All documents must include the SOAH docket 
number and the name of the case in which it is filed. 

(C) Time of filing. With respect to documents filed by 
mail, fax, or hand delivery, the time and date of filing shall be deter-
mined by the file stamp affixed by SOAH. Documents received when 
SOAH is closed shall be deemed filed the next day SOAH is open. 

(3) Non-conforming documents. When a filed document 
fails to conform to this rule, the presiding judge or SOAH's docketing 
department may identify the errors to be corrected and state a deadline 
for the person, attorney, or agency to resubmit the document in con-
forming format. 

(c) Method of filing in cases referred by the PUC. 

(1) Except for exhibits offered at a prehearing conference 
or hearing, the original of all documents shall be filed at the PUC in 
accordance with the PUC rules. 

(2) The party filing a document with the PUC (except doc-
uments provided in the discovery process that are not the subject of 
motions filed in a discovery dispute) shall serve the judge with a copy 
of the document by delivery to SOAH on the same day as the filing. 

(3) The court reporter shall provide the transcript and ex-
hibits to the judge at the same time the transcript is provided to the 
requesting party. SOAH shall maintain the transcript and exhibits until 
they are released to the PUC by the judge. If no court reporter was re-
quested by a party, SOAH shall maintain the recording of the hearing 
and the exhibits until they are released to the PUC by the judge. 

(d) Methods of Filing in Cases Referred by the TCEQ. 

(1) Except for exhibits offered at a prehearing conference 
or hearing, the original of all documents shall be filed with the TCEQ's 
chief clerk in accordance with the TCEQ rules. 
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(2) The time and date of filing of these materials shall be 
determined by the file stamp affixed by the chief clerk, or as evidenced 
by the file stamp affixed to the document or envelope by the TCEQ 
mail room, whichever is earlier. 

(3) The party filing a document with the TCEQ (except 
documents provided in the discovery process that are not the subject 
of motions filed in a discovery dispute) shall serve the judge with a 
copy of the document by delivery to SOAH on the same day as the fil-
ing. 

(4) The court reporter shall provide the transcript and ex-
hibits to the judge at the time the transcript is provided to the requesting 
party. SOAH shall maintain the transcript and exhibits until they are 
released to the TCEQ by the judge. If no court reporter was requested 
by a party, SOAH shall maintain the recording of the hearing and the 
exhibits until they are released to the TCEQ by the judge. 

§155.103. Public and Confidential Information. 

(a) Documents filed in proceedings at SOAH are accessible 
to the public through SOAH's website unless the proceeding is made 
confidential by law or the documents are designated as confidential pur-
suant to this rule. The party filing or offering documents has the respon-
sibility to ensure that confidential information and personal identifiers 
are not publicly available. 

(1) Confidential information is information made confiden-
tial by law. 

(2) A "personal identifier" is information that identifies a 
specific individual. Personal identifiers include: Social Security num-
bers, taxpayer identification numbers, driver's license numbers, pass-
port numbers, other similar government-issued personal identification 
numbers, bank account numbers, credit card numbers or other finan-
cial account numbers, dates of birth, full names of minors, full names 
of patients or clients in a health care setting, full names of persons who 
are victims of crimes, addresses and telephone numbers of commis-
sioned peace officers, expunged criminal records, or records subject to 
a non-disclosure order issued by a court unless allowed by law. 

(b) Redaction required. A person who files documents at 
SOAH, including exhibits offered at hearing, shall redact from the 
documents all confidential information and personal identifiers that 
are unnecessary for resolution of the case. A party may not file an 
entire document as confidential and non-public except as provided in 
subsection (c) of this section. 

(c) Confidential documents. 

(1) A party may make an entire document or exhibit confi-
dential and non-public only if: 

(A) the entire document or exhibit is protected by law 
from disclosure; 

(B) redaction of the document or exhibit would remove 
confidential information or personal identifiers necessary to the resolu-
tion of the case; or 

(C) it would be unduly burdensome to redact confiden-
tial information or personal identifiers from the document or exhibit. 

(2) Filing confidential documents. A party filing confiden-
tial documents in a public case must file them by delivery in a sealed 
and labeled package, accompanied by an explanatory cover letter. The 
cover letter shall identify the docket number and style of the case and 
shall explain the nature of the sealed materials. The outside of the pack-
age shall identify the docket number, style of the case, and name of the 

submitting party and shall be marked "CONFIDENTIAL" in bold print 
at least one inch in size. Each page of the confidential document shall 
be marked "CONFIDENTIAL" in bold print, 12-point type. 

(d) Challenging confidentiality designations. A party may file 
a motion to challenge the redaction or confidential filing of any infor-
mation, or the judge can raise the issue. If a confidentiality designation 
is challenged, the designating party has the burden of showing that the 
document should remain non-public. 

(1) If the judge determines that a confidential filing under 
subsection (c) is appropriate, the judge may allow the filing to remain 
inaccessible to the public on SOAH's website, admit the information 
into the evidentiary record under seal, or employ appropriate protective 
measures. 

(2) If the judge determines that a confidential filing under 
subsection (c) is not appropriate, the offering party must redact the 
confidential information or the personal identifiers before resubmitting 
the document. 

(e) Designation of a document as confidential in a SOAH pro-
ceeding is not determinative of whether that document would be subject 
to disclosure under Tex. Gov't Code Chapter 552 or any other applica-
ble law. 

(f) Documents in non-public cases. Certain SOAH cases are 
designated confidential by law. Hearings in these cases are not open to 
the public, and filings in these cases are not accessible through SOAH's 
public website. 

§155.105. Service of Documents on Parties. 
(a) Method of service by parties in all cases other than those 

referred by PUC or TCEQ. 

(1) Service on all parties. On the same date a document is 
filed, a copy shall also be sent to each party or the party's authorized rep-
resentative by hand-delivery; by regular, certified, or registered mail; 
by email, upon agreement of the parties; or by fax. By order, the judge 
may exempt a party from serving certain documents or materials on all 
parties. 

(2) Certificate of service. A person filing a document shall 
include a certificate of service that certifies compliance with this sec-
tion. 

(A) A certificate of service shall be sufficient if it sub-
stantially complies with the following example: "Certificate of Service: 
I certify that on {date}, a true and correct copy of this {name of doc-
ument} has been sent to {name of opposing party or authorized repre-
sentative for the opposing party} by {specify method of delivery, e.g., 
regular mail, fax, certified mail.} {Signature} 

(B) If a filing does not certify service, SOAH may: 

(i) return the filing; 

(ii) send a notice of noncompliance to all parties, 
stating the filing will not be considered until all parties have been 
served; or 

(iii) send a copy of the filing to all parties. 

(3) Presumed time of receipt of served documents. The fol-
lowing rebuttable presumptions shall apply regarding a party's receipt 
of documents served by another party: 

(A) If a document was hand-delivered to a party, the 
judge shall presume that the document was received on the date of filing 
at SOAH. 
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(B) If a document was served by courier-receipted 
overnight delivery, the judge shall presume that the document was 
received no later than the next business day after filing at SOAH. 

(C) If a document was served by regular, certified, or 
registered mail, or non-overnight courier-receipted delivery, the judge 
shall presume that it was received no later than three days after mailing. 

(D) If a document was served by fax or email before 
5:00 p.m. on a business day, the judge shall presume that the document 
was received on that day; otherwise, the judge shall presume that the 
document was received on the next business day. 

(4) Burden on sender. The sender has the burden of proving 
date and time of service. 

(b) Method of service by parties in all cases referred by PUC or 
TCEQ. The procedural rules of the PUC and TCEQ govern the parties' 
service of documents in cases referred by those agencies. 

(c) Service of SOAH-issued documents by email. Parties may 
be served all SOAH-issued orders, proposals for decision, decisions, 
and other SOAH-issued documents in each case to which the requestor 
is a party, by subscribing to SOAH's email service, subject to the fol-
lowing: 

(1) Parties must access SOAH's public website, enter the 
link "Request Email Service," and submit a completed consent form 
"Request to be Served by E-mail." 

(2) Parties requesting to be served SOAH-issued docu-
ments by email shall thereafter be served SOAH-issued documents 
only by email and shall no longer receive paper copies or any other 
form of service of such documents. Service of SOAH-issued docu-
ments by email applies to all SOAH dockets to which the requestor is 
a party. 

(3) Parties who request service of SOAH-issued doc-
uments by email waive any right to confidentiality of their email 
address, which is added to the public service list for each SOAH 
docket to which the requestor is a party and is viewable on SOAH's 
public website through SOAH's Case Information System. 

(4) Parties requesting to be served SOAH-issued docu-
ments by email shall: 

(A) maintain a current email address and provide that 
email address to SOAH through the consent form "Request to be Served 
by E-mail"; 

(B) notify SOAH of any change to their email address 
in writing; and 

(C) ensure that email filters and settings allow the de-
livery of emails from SOAH. 

(5) Parties may rescind the election to be served SOAH-
issued documents by email, but the rescission will not be effective until 
communicated to SOAH and all other parties in writing. 

(6) Service of SOAH-issued documents by email is not 
available for SOAH's non-public cases. 

(7) Requesting and consenting to service by email of 
SOAH-issued documents does not affect a party's duties to serve other 
parties with filings at SOAH as described in this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 

TRD-201602041 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

SUBCHAPTER   
1 TAC §§155.151 - 155.153, 155.155 
The amendments and new rule are proposed under Government 
Code, Chapter 2003, §2003.050, which requires SOAH to adopt 
procedural rules that relate to the hearings it conducts, and Gov-
ernment Code, Chapter 2001, §2001.004, which requires agen-
cies to adopt rules of practice setting forth the nature and re-
quirements of formal and informal procedures. 

The proposed amendments and new rule affect Government 
Code, Chapters 2001 and 2003. 

§155.151. Assignment of Judges to Cases. 

(a) Discretion of Chief Judge. Assignment of judges to cases 
is at the discretion of the Chief Judge and the Chief Judge's designees 
and is not subject to request except as provided by §155.152 of this 
subchapter [subsection (b) of this section]. 

[(b) Disqualification or recusal. On motion of a party or on 
the judge's own action, a judge is subject to recusal or disqualification 
on the same grounds and under the same circumstances as specified in 
TRCP Rule 18b.] 

[(1) Motion. A motion to recuse or disqualify a judge as-
signed to a case shall:] 

[(A) be filed at the earliest practicable time;] 

[(B) be verified;] 

[(C) state with particularity the grounds for the motion; 
and] 

[(D) be made on personal knowledge and include such 
facts as would be admissible in evidence, except that facts may be 
stated on information and belief if the basis for such belief is specifi-
cally stated.] 

[(2) Response to motion. Any other party may file a state-
ment opposing or concurring with motion to recuse or disqualify.] 

(b) [(c)] Judge's inability to continue presiding. If a judge is 
unable to continue presiding or to issue a decision or proposal for de-
cision after the conclusion of the hearing, the Chief Judge or the Chief 
Judge's designee may reassign the case to another judge. That judge 
shall review the existing record and need not repeat previous proceed-
ings[,] but may conduct further proceedings as necessary. 

(c) [(d)] Assignment of more than one judge. More than one 
judge may be assigned to a case. 

(1) If more than one judge is assigned to a case, the judges 
may divide their areas of responsibility. 

(2) Evidentiary and procedural questions [ordinarily] will 
be resolved by the judge presiding at the time the issues arise or[, but] 
may be referred to another judge assigned to the case. 

(d) [(e)] Temporary assignments. Cases may be temporarily 
assigned to a [single] judge or panel of judges to decide regularly oc-
curring threshold issues. 

D. JUDGES
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§155.152. Disqualification or Recusal of Judges. 

(a) A judge is subject to recusal or disqualification on the same 
grounds and under the same circumstances as specified in TRCP Rule 
18b. 

(1) Motion. A motion to recuse or disqualify a judge as-
signed to a case should: 

(A) be made at the earliest practicable time; 

(B) be verified, if the motion is in writing; 

(C) state with particularity the grounds for the motion; 
and 

(D) be based on personal knowledge and include such 
facts as would be admissible in evidence, except that facts may be 
stated on information and belief if the basis for such belief is specifi-
cally stated. 

(2) Response to motion. Any other party may file or make a 
statement opposing or concurring with a motion to recuse or disqualify. 

(b) If the presiding judge who is the subject of the motion dis-
qualifies or recuses him- or herself based on the motion, the Chief Judge 
or a designee of the Chief Judge shall assign a different presiding judge 
to the case. 

(c) If the presiding judge who is the subject of the motion does 
not disqualify or recuse him- or herself from the case, the Chief Judge 
or a designee of the Chief Judge shall assign another judge to consider 
and rule on the motion. At the discretion of the assigned judge, a hear-
ing may be held on the motion. If the assigned judge finds that the 
presiding judge is disqualified or should be recused, the Chief Judge or 
a designee of the Chief Judge shall assign a different presiding judge 
to the case. 

§155.153. Powers and Duties. 

(a) Judge's authority and duties. The judge shall have the au-
thority and duty to: 

(1) conduct a full, fair, and efficient hearing; 

(2) take action to avoid unnecessary delay in the disposi-
tion of the proceeding; and 

(3) maintain order.[; and] 

[(4) reopen the record when justice requires, if the judge 
has not issued a dismissal, proposal for decision, or final decision.] 

(b) Judge's powers. The judge shall have the power to regulate 
prehearing matters, the hearing, posthearing matters, and the conduct 
of the parties and authorized representatives, including the power to: 

(1) administer oaths; 

(2) take testimony, including the power to question wit-
nesses and to request the presence of a witness from a state agency[, as 
contemplated by APA §2001.090(d)]; 

(3) rule on questions of evidence; 

(4) rule on discovery issues; 

(5) issue orders relating to hearing and prehearing matters, 
including orders imposing sanctions; 

(6) admit or deny party status; 

(7) designate the party with the burden of proof pursuant to 
§155.427 of this chapter [title (relating to Burden of Proof)]; 

(8) exclude irrelevant, immaterial, and unduly repetitious 
testimony and reasonably limit the time for presentations of evidence 
or argument; 

(9) order parties to submit legal memoranda and proposed 
findings of fact and conclusions of law; 

(10) reopen the record when justice requires, if the judge 
has not issued a dismissal, proposal for decision, or final decision; 

(11) [(10)] issue proposals for decision pursuant to Tex. 
Gov't Code [APA] §2001.062[,] and, when authorized, final decisions; 
[and] 

(12) [(11)] rule on motions for rehearing, when autho-
rized;[.] 

(13) reopen the record after a proposal for decision has 
been issued when a case is remanded by a referring agency for fur-
ther proceedings; and 

(14) reopen the record after a final decision has been issued 
by SOAH if the judge grants a motion for rehearing, or when a case is 
remanded by a court to SOAH for further proceedings. 

§155.155. Orders. 

(a) Judge's authority. The judge has authority to: 

(1) issue orders to control the conduct and scope of the pro-
ceeding; 

(2) rule on motions; 

(3) establish deadlines; 

(4) schedule and conduct prehearing or posthearing confer-
ences; 

(5) require the prefiling of exhibits and testimony; 

(6) set out requirements for participation in the case; and 

(7) take other steps conducive to a fair and efficient con-
tested case process. 

(b) Record of rulings. Rulings not made orally at a recorded 
prehearing conference or hearing shall be in writing and issued to all 
parties of record. 

(c) Consolidation or joinder for hearing. The judge may order 
that cases be consolidated or joined for hearing if: 

(1) there are common issues of law or fact; and 

(2) consolidation or joint hearing will promote the fair and 
efficient handling of the matters. 

(d) Severance of issues. The judge may order severance of 
issues if separate hearings on the [such] issues will promote the fair 
and efficient handling of the matters. 

(e) Referral to mediation. The judge may order referral of a 
case to mediation or other appropriate alternative dispute resolution 
procedure as provided by the Governmental Dispute Resolution Act, 
Tex. Gov't Code Chapter 2009, and the statute creating SOAH, Tex. 
Gov't Code Chapter 2003. 

[(f) Final decisions. Where authorized by law, the judge may 
issue a final decision resolving the contested issues in a case and ruling 
on all requests for relief.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602047 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

♦   ♦ ♦
SUBCHAPTER E. REPRESENTATION OF 
PARTIES 
1 TAC §155.201, §155.203 
The amendments and new rule are proposed under Government 
Code, Chapter 2003, §2003.050, which requires SOAH to adopt 
procedural rules that relate to the hearings it conducts, and Gov-
ernment Code, Chapter 2001, §2001.004, which requires agen-
cies to adopt rules of practice setting forth the nature and re-
quirements of formal and informal procedures. 

The proposed amendments and new rule affect Government 
Code, Chapters 2001 and 2003. 

§155.201. Representation of Parties. 

(a) Representation. A party [for individuals. An individual] 
may represent himself or herself or may appear by authorized repre-
sentative. Parties that are not represented by an attorney may obtain 
information regarding contested case hearings on SOAH's public web-
site at www.soah.texas.gov. 

(b) Appearance by authorized representative. A party's autho-
rized representative shall enter an appearance with SOAH that contains 
the representative's mailing address and telephone and fax [facsimile] 
numbers. If the party's representative is not licensed to practice law in 
Texas and the authority of the representative is challenged, the repre-
sentative must show authority to appear as the party's representative. 

(c) Nonresident attorney. An attorney who is a resident of and 
licensed to practice law in another state and who is not an active mem-
ber of the State Bar of Texas shall comply with the requirements of Tex. 
Gov't Code §82.0361 and Rule XIX of the Rules Governing Admission 
to the Bar of Texas before entering an appearance on behalf of a party 
at SOAH. Rule XIX may be found on the website of the Board of Law 
Examiners. 

(d) Attorney in charge. When more than one attorney makes 
an appearance on behalf of a party, the attorney whose signature first 
appears on the initial pleading for a party shall be the attorney in charge 
for that party unless another attorney is specifically designated in writ-
ing. Unless otherwise ordered by the judge, all communications sent 
by SOAH or other parties regarding the matter shall be sent to the at-
torney in charge. 

(e) This rule does not allow a person to engage in the unautho-
rized practice of law. 

[(e) Motion to withdraw as counsel. The attorney of record 
or authorized representative seeking to withdraw shall file a motion to 
withdraw and shall provide in the motion a mailing address and tele-
phone number for the party. If the party is to be represented by another 
attorney, the motion shall include the mailing address, telephone num-
ber, and any facsimile number of the substitute attorney. A party's at-
torney of record or authorized representative shall remain as such until 
a motion to withdraw is filed and granted by the judge.] 

§155.203. Withdrawal of Counsel. 

(a) An attorney may withdraw from representing a party only 
if a written motion showing good cause for withdrawal is filed by the 
withdrawing attorney, the substituting attorney, or the client. 

(1) If another attorney is to be substituted as attorney for the 
party, the motion shall state: the substituted attorney's name, address, 
telephone number, and fax number; that the substituting attorney has 
been notified of all pending settings and deadlines; and that the substi-
tuting attorney approves the substitution. 

(2) If the party has no substitute attorney, the motion shall 
state: the party's last known address, telephone number, and fax num-
ber; that the party has been notified of all pending settings and dead-
lines; and whether the party consents to the withdrawal. If the party 
does not consent to the withdrawal, the attorney also must affirm that 
the party has been served with a copy of the motion and informed of 
the right to object to the withdrawal. 

(b) A motion to withdraw must be served on all parties and 
must comply with §155.305(b)(2) of this chapter. 

(c) An attorney will remain a party's attorney of record until a 
filed motion to withdraw has been granted by the judge. 

(d) If the motion to withdraw is granted, the withdrawing attor-
ney shall immediately notify the party or substitute attorney in writing 
of any settings or deadlines of which the attorney has knowledge at the 
time of the withdrawal and about which the attorney has not already 
notified the party or substitute attorney. 

(e) A state agency may substitute one attorney for another by 
providing written notice to all parties and the judge without necessity 
for a motion or order. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602048 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

♦ ♦ ♦ 
SUBCHAPTER F. DISCOVERY 
1 TAC §155.251 
The repeal is proposed under Government Code, Chapter 2003, 
§2003.050, which requires SOAH to adopt procedural rules that 
relate to the hearings it conducts, and Government Code, Chap-
ter 2001, §2001.004, which requires agencies to adopt rules of 
practice setting forth the nature and requirements of formal and 
informal procedures. 

The proposed repeal affects Government Code, Chapters 2001 
and 2003. 

§155.251. Discovery. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602042 
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♦ ♦ ♦ 

Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

1 TAC §§155.251, 155.253, 155.255, 155.257, 155.259 
The new rules are proposed under Government Code, Chap-
ter 2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed new rules affect Government Code, Chapters 
2001 and 2003. 

§155.251. General Provisions. 
(a) Commencement of discovery. Discovery may begin when 

SOAH acquires jurisdiction under §155.51 of this chapter. 

(b) Discovery period. The discovery period ends ten days be-
fore the hearing on the merits begins, unless otherwise ordered by the 
judge or agreed by the parties. 

(c) Discovery rights. Parties have the discovery rights pro-
vided in this section, the APA, and the TRCP, other than the provisions 
relating to discovery control plans and except as modified by this chap-
ter. Discovery rights may be modified or changed by the judge. For 
cases not adjudicated under the APA, the judge will determine what 
discovery, if any, will be permitted. 

(d) Discovery requests, responses, and documents produced in 
discovery shall not be filed with SOAH, except as provided in §155.259 
of this chapter. 

§155.253. Depositions. 
(a) The APA governs the taking and use of depositions unless 

otherwise provided by law. 

(b) Except with permission of the judge upon a showing of 
good cause or upon agreement by all parties, the following apply: 

(1) All parties must receive at least seven days' notice of a 
deposition. The parties should make reasonable efforts to confer on the 
date, time, and location of the deposition. 

(2) No party or side may examine or cross-examine an in-
dividual witness for more than six hours. 

(3) Brief breaks taken during the deposition do not count 
in the calculation of the period for a deposition. 

§155.255. Written Discovery. 
(a) Forms of written discovery. Unless otherwise ordered by 

the judge, parties may use the forms of written discovery provided by 
the TRCP, with the following modifications: 

(1) Requests for production. Each party may serve no more 
than 25 written requests for production. Each discrete subpart of a 
request for production is considered a separate request for production. 

(2) Interrogatories. Each party may serve no more than 25 
written interrogatories, excluding interrogatories asking a party only 
to identify or authenticate specific documents. Each discrete subpart 
of an interrogatory is considered a separate interrogatory. 

(3) Requests for admissions. Each party may serve no 
more than 25 requests for admissions. Requests for admissions may 

be used only to address jurisdictional facts or the genuineness of any 
documents served with the request. 

(b) Written discovery requests shall be served at least 30 days 
before the end of the discovery period. 

(c) Response. Unless otherwise ordered by the judge or agreed 
by the parties, responses to written discovery requests shall be made 
within 30 days after receipt. 

(1) Responses and documents produced in discovery shall 
be served upon the requesting party, and notice of service shall be given 
to all parties. 

(2) A party producing documents in response to a discov-
ery request must retain the original documents or exact duplicates of 
the original documents. 

§155.257. Subpoenas and Commissions. 
(a) Except in TCEQ and PUC cases, requests for issuance of 

subpoenas or commissions shall be directed to the referring agency. 
Any such requests shall comply with the APA and the applicable 
agency procedure, if any, regarding issuance of subpoenas or commis-
sions. 

(b) In TCEQ and PUC cases, requests for issuance of subpoe-
nas or commissions shall be submitted in accordance with those agen-
cies' rules. 

(c) Disputes over whether a request complies with applica-
ble law should be presented to the judge in a motion filed pursuant to 
§155.259 of this chapter. 

§155.259. Discovery Motions. 
(a) Certificate of conference. The parties and their authorized 

representatives shall cooperate in discovery and shall endeavor to make 
any agreements reasonably necessary for the efficient disposition of the 
case. All discovery motions shall include a certificate of conference 
complying with §155.305(b)(2) of this chapter. 

(b) Motions for protection. A person from whom discovery is 
sought may file a motion within the time permitted for a response to 
request an order protecting that person from the discovery sought. A 
motion for protection should include the relevant portion of the discov-
ery request at issue. A person must comply with a discovery request to 
the extent protection is not sought unless it is unreasonable under the 
circumstances to do so before obtaining a ruling on the motion. 

(c) Motions to compel. A person alleging failure to comply 
with discovery shall file a motion to compel as soon as practicable. A 
motion to compel should include the relevant portion of the discovery 
response at issue. A motion to compel shall not be filed less than 10 
days before the first day of the hearing on the merits, unless good cause 
is shown. A judge may deny or limit relief sought in a motion to compel 
if the judge determines that the discovery requests at issue are improper 
or unduly burdensome. 

(d) In camera inspections. If a party's assertion of a privilege 
or an exemption under the TRCP is made the subject of a motion for 
protection or a motion to compel, the party resisting discovery must 
request an in camera inspection (inspection by the judge) and provide 
the documents for review under seal. The request shall state the factual 
and legal bases that support the claimed privilege or exemption and 
shall comply with the provisions of §155.101 of this chapter. 

(e) Responses to discovery motion. Responses to discovery 
motions shall be filed in accordance with §155.305(c). 

(f) Discovery materials. Motions and responses in a discovery 
dispute shall include only the relevant portions of the discovery mate-
rials at issue. 
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(g) Confidentiality. Confidential information contained in or 
attached to a discovery motion or response must be filed in compliance 
with §155.103 of this chapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602043 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

♦ ♦ ♦ 
SUBCHAPTER G. PLEADINGS AND 
MOTIONS 
1 TAC §§155.301, 155.305, 155.307 
The amendments are proposed under Government Code, Chap-
ter 2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed amendments affect Government Code, Chapters 
2001 and 2003. 

§155.301. Required Form of Pleadings. 

(a) Content generally. Written requests for action in a con-
tested case shall be typewritten or printed legibly on 8-1/2 x 11 inch 
paper and timely filed at SOAH. Photocopies are acceptable if copies 
are clear and legible. All filings shall contain or be accompanied by the 
following: 

(1) the name of the party seeking action; 

(2) the SOAH docket number; 

(3) the parties to the case and their status as petitioner or 
respondent; 

(4) a concise statement of the type of relief, action, or order 
desired by the pleader and identification of the specific reasons for and 
facts to support the action requested; 

(5) a certificate of service, as required by §155.105(a)(2) 
[§155.103(b)] of this chapter [title (related to Service of Documents on 
Parties)]; 

(6) any other matter required by statute or rule; and 

(7) the signature of the submitting party or the party's au-
thorized representative. 

(b) Amendment or supplementation of pleadings. A party may 
amend or supplement its pleadings as follows: [only by written filing.] 

(1) As to a proceeding in which a state agency has the bur-
den of proof and intends to rely on a section of a statute or rule not pre-
viously referenced in the notice of hearing, the agency must amend the 
notice of hearing not later than the seventh day before the hearing. This 
subsection does not prohibit the state agency from filing an amendment 
during the hearing provided, if requested, the opposing party is granted 
a continuance of at least seven days to prepare its case. 

(2) As to all other matters in a pleading, an [An] amend-
ment or supplementation that includes information material to the sub-
stance of the hearing, requests for relief, changes to the scope of the 
hearing, or other matters that unfairly surprise other parties may not be 
filed later than seven [ten] days before the date of the hearing, except 
by agreement of all parties or by permission of the judge. 

§155.305. Motions, Generally. 

(a) Purpose and effect of motions. To make a [any] request, 
including a request to change a setting or obtain a ruling, order, or 
any other procedural relief from the judge, a party shall file a written 
motion. The motion shall describe specifically the action requested 
and the basis for the requested action. Unless otherwise specified in 
this chapter, a motion is not granted until it has been ruled on by the 
judge, even if the motion is uncontested or agreed. [The mere filing of 
a motion that has not been ruled on by the judge, even if uncontested or 
agreed, does not serve to grant the motion or to change or extend any 
time limit or deadline established by statute, rule, or order, or operate 
to continue or delay any setting by SOAH or the judge.] 

(b) General requirements for motions. Except as provided in 
this [section or] chapter, or unless otherwise ordered by the judge, all 
motions shall: 

(1) be filed in writing no later than seven days before the 
date of the hearing; except, for good cause demonstrated in the motion, 
the judge may consider a motion filed after that time or presented orally 
at a hearing; 

(2) include a certificate of conference that complies sub-
stantially with one of the following examples: 

(A) Example one: "Certificate of Conference: I certify 
that I conferred with {name of other party or other party's authorized 
representative} on {date} about this motion. {Succinct statement of 
other party's position on the action sought and/or a statement that the 
parties negotiated in good faith but were unable to resolve their dispute 
before submitting it to the judge for resolution.} Signature." 

(B) Example two: "Certificate of Conference: I certify 
that I made reasonable but unsuccessful attempts to confer with {name 
of other party or other party's authorized representative} on {date or 
dates} about this motion. {Succinctly describe these attempts.} Signa-
ture."; and 

(3) include a reference in the motion's title to a request for 
a hearing on the motion if the moving party seeks a hearing.[; and] 

[(4) if requesting an extension of an established deadline, 
include:] 

[(A) a proposed date for the deadline; and] 

[(B) a certificate of conference that complies substan-
tially with one of the examples set out in paragraph (2) of this subsec-
tion.] 

(c) Responses to motions [generally]. 

(1) Except as otherwise provided in this [section or] 
chapter or as ordered or allowed by the judge, responses to motions 
[described in subsection (b) of this section] shall be in writing and 
filed on the earlier of: 

(A) [(1)] five days after [receipt of] the motion is filed; 
or 

(B) [(2)] the date and time of the hearing; however, if 
the judge finds a good reason has been shown, [late-filed] responses to 
written motions may be presented orally at hearing. 
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(2) If no response is filed within the time period prescribed 
by this section or chapter, the judge may consider the motion unop-
posed. 

(d) Motions to intervene or for party status. Motions for party 
status shall be filed no later than 20 days prior to the date the case is 
set for hearing. Responses to such motions shall be filed no later than 
seven days after the motion is filed [served on other parties]. 

(e) Other motions. In addition, other types of motions are ad-
dressed in other sections of this chapter. If there is a conflict between 
this section and a requirement found in another section relating to a 
specific type of motion, the more specific provision applies. [Motions 
to reopen the record under §155.153(a)(4) of this title (relating to Pow-
ers and Duties), to compel and for protective orders under §155.251 of 
this title (relating to Discovery), to set aside a default under §155.501 
(d) of this title (relating to Default Proceedings), to set aside a dismissal 
for failure to prosecute under §155.503 (a) of this title (relating to Dis-
missal Proceedings), and for summary disposition under §155.505 (re-
lating to Summary Disposition), shall be governed by the referenced 
sections.] 

§155.307. Motions for Continuance and to Extend Time 
[Continuance]. 

(a) Contents of a motion for continuance. A request to post-
pone or delay a hearing or prehearing conference [Motions for contin-
uance] shall include: 

(1) a statement of the number of motions for continuance 
previously filed in the case by each party; 

(2) the specific reason for the continuance; 

(3) at least three proposed dates for the rescheduled pro-
ceeding or a deadline by which the movant will confer with the non-
moving parties to submit three agreed proposed dates; and 

(4) a certificate of conference that complies substantially 
with one of the examples set out in §155.305(b)(2) of this subchapter 
[title (relating to Motions, Generally)]. 

(b) Contents of a motion to extend time. A request for more 
time to file a document or respond to discovery shall include: 

(1) a statement of the number of extension requests previ-
ously sought in the case by the movant; 

(2) the specific reason for the request; 

(3) a proposed date for the deadline the movant seeks to 
extend; and 

(4) a certificate of conference that complies substantially 
with one of the examples set out in §155.305(b)(2) of this subchapter. 

(c) [(b)] Date of filing. Motions for continuance or to extend 
time shall be filed no later than five days before the date of the pro-
ceeding or deadline at issue or shall state good cause for presenting the 
motion after that time. If, [except, if] the judge finds [a] good cause 
[reason] has been demonstrated, the judge may consider a motion filed 
after that time or presented orally at the proceeding. 

(d) [(c)] Date of service. Motions for continuance or extension 
shall be served in accordance with §155.105 [§155.103] of this chapter 
[title (relating to Service of Documents on Parties)]. However, a mo-
tion for continuance that is filed five days or less before the date of the 
proceeding shall be served: 

(1) by hand-delivery, fax, or email [personal or facsimile 
delivery] on the same day it is filed with SOAH, if feasible; or 

(2) if same-day service is not feasible, by overnight deliv-
ery on the next business day. 

(e) [(d)] Responses to [written] motions for continuance. Re-
sponses to [written] motions for continuance shall be in writing, except 
a response to a [written] motion for continuance made [filed] on the date 
of the proceeding may be presented orally at the proceeding. Unless 
otherwise ordered or allowed by the judge, responses [Responses] to 
motions for continuance shall be made by [filed on] the earlier of: 

(1) three days after receipt of the motion; or 

(2) the date and time of the proceeding. 

(f) Responses to motions to extend time. Unless otherwise or-
dered by the judge, responses to motions for extension of a deadline 
are due three days after receipt of the motion. 

(g) [(e)] A motion for continuance or extension of time is not 
granted until it has been ruled on by the judge, even if the motion is un-
contested or agreed. [Consequences of failure to appear when a motion 
for continuance has not been ruled on.] A case is subject to default or 
dismissal for a party's failure to appear at a scheduled hearing in which 
a motion for continuance has not been ruled on by the judge, even when 
the motion is agreed or unopposed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602049 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

♦   ♦ ♦
SUBCHAPTER H. MEDIATION 
1 TAC §155.351 
The amendments are proposed under Government Code, Chap-
ter 2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed amendments affect Government Code, Chapters 
2001 and 2003. 

§155.351. Mediation. 

(a) Requesting mediation. 

(1) A party may request mediation in writing or orally dur-
ing a prehearing conference or hearing. 

(2) A request for mediation must be based on a good faith 
belief that the parties may be able to resolve all or a portion of their 
dispute in mediation. 

(3) A party may object to a request for mediation orally or 
in writing. 

(4) Mediation may not be used as a delay or discovery tac-
tic. 
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(5) Mediation does not stay an existing procedural sched-
ule unless ordered by the presiding judge. 

(6) A judge may refer a case to mediation without agree-
ment of all [the] parties. 

(7) An agency may refer a case for mediation only. 

(b) Evaluation for Mediation. 

(1) A party may request, or the presiding judge may order, 
that a mediator evaluate whether a case is appropriate for mediation. 
The presiding judge will refer the case to the SOAH ADR Team Leader 
for assignment of a mediation evaluator. 

(2) The mediation evaluator [mediator evaluating the case] 
may conduct confidential, ex parte communications with the parties 
during the course of the evaluation. 

(3) The mediation evaluator [mediator] will make a written 
recommendation to the presiding judge indicating whether the case is 
appropriate for mediation as of the time of the evaluation. The written 
recommendation will be served on all parties. 

(c) Referral to mediation. 

(1) If a request for mediation is granted, the presiding judge 
will refer the case to the SOAH [SOAH's] ADR Team Leader for as-
signment of a mediator, unless the parties have notified the judge that 
they have agreed upon a non-SOAH [intend to retain and pay a pri-
vate] mediator qualified in accordance with Tex. Civ. Prac. & Rem. 
Code Chapter 154 and that they will be responsible for any costs and 
expenses of the non-SOAH mediator. 

(2) The referral order may include requirements to facili-
tate the mediation. 

(d) Assignment of SOAH mediators. 

(1) The SOAH [SOAH's] ADR Team Leader will assign a 
qualified judge or judges to serve as mediator or co-mediators. 

(2) A [If either] party may object [promptly and with good 
cause objects] to an appointed mediator. Upon a timely showing of 
good cause for the objection, the[,] SOAH ADR Team Leader will ap-
point another qualified judge to serve as mediator or co-mediator. 

(3) The appointed mediator will not serve as presiding 
judge in the case. 

(e) Use of non-SOAH mediators. 

(1) Parties who agree to retain a non-SOAH qualified 
[private] mediator shall notify the presiding judge within ten days of 
the mediator's retention. 

(A) The notice must include the name, address, and 
telephone number of the non-SOAH mediator selected; a statement 
that the parties have entered into an agreement with the mediator 
regarding the mediator's rate and method of compensation; and an 
affirmation that the mediator is qualified to serve according to Tex. 
Civ. Prac. & Rem. Code Chapter 154. 

(B) The presiding judge shall issue an order specifying 
the date by which the mediation must be completed. 

(2) When a presiding judge refers a TCEQ case to medi-
ation, the mediation will be conducted by a TCEQ mediator unless a 
party or TCEQ's Senior Mediator requests that SOAH conduct the me-
diation. TCEQ enforcement cases shall not be referred to mediation 
except on request of the Executive Director's representative. 

(f) Confidentiality of mediation. 

(1) All communications in a mediation are confidential and 
subject to the provisions of Tex. Gov't Code §2009.054 [the Govern-
mental Dispute Resolution Act,] and TRE [Tex. R. Evid] 408. 

(2) The mediator shall not communicate about the medi-
ation with the presiding judge except to disclose in a written report, 
copied to all parties, whether the parties attended the mediation, 
whether the matter settled, and any other stipulations or matters the 
parties agree to be reported. 

(3) The mediator shall not be required to testify about com-
munications that occur in mediation or to produce documents submitted 
to the mediator. 

(g) Agreements reached in mediation. 

(1) Agreements reached by the parties in mediation shall 
be reduced to writing and signed by the parties before the end of the 
mediation, if possible. 

(2) Whether an agreement signed by a governmental entity 
is subject to disclosure shall be determined in accordance with appli-
cable law. 

(h) Limits on mediator's authority. 

(1) A mediator has no authority to order the parties to settle 
their dispute. 

(2) A mediator has no authority to issue orders in a case 
referred to mediation. Deadlines in the case may be extended only by 
order of the presiding judge. 

(i) This section does not limit the parties' ability to settle cases 
without mediation. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602050 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

SUBCHAPTER I. HEARINGS AND 
PREHEARINGS 
1 TAC §§155.401, 155.405, 155.407, 155.411, 155.419, 
155.421, 155.423, 155.425, 155.427, 155.429, 155.431 
The amendments are proposed under Government Code, Chap-
ter 2003, §2003.050, which requires SOAH to adopt procedural 
rules that relate to the hearings it conducts, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The proposed amendments affect Government Code, Chapters 
2001 and 2003. 

§155.401. Notice of Hearing. 

(a) Notice of hearing. A referring agency shall provide 
notice of hearing to all parties in accordance with Tex. Gov't Code 
§§2001.051 and [APA] 2001.052 and shall include a specific citation 
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to Chapter 155 of this title unless applicable law provides other-
wise. The notice of hearing shall include the following language 
in 12-point, bold-face type: "Parties that are not represented by an 
attorney may obtain information regarding contested case hearings on 
the public website of the State Office of Administrative hearings at 
www.soah.texas.gov, or in printed format upon request to SOAH." 

(b) Judge's orders. A judge may issue orders regarding the 
date, time, and place for hearing, and orders affecting the scope of the 
proceeding. 

(c) Sufficiency of initial notice of hearing. A notice of 
rescheduling of a hearing will not affect the sufficiency of an initial 
notice of hearing provided by an agency under subsection (a) of this 
section. 

§155.405. Participation by Telephone or Videoconference. 

(a) Request to appear by telephone. A party may request to 
appear or present testimony by telephone or to present the testimony of 
a witness by telephone. 

(1) To appear or present testimony by telephone, a party 
must file a motion no later than ten days before the proceeding unless 
a different time period is allowed by the judge. 

(2) A motion shall include at least the following: 

(A) the reason for the request; 

(B) the name of the party or witness who will appear by 
phone; 

(C) [(B)] the telephone number at which the party or 
witness may be reached at the time of the proceeding; 

(D) [(C)] a statement that the party or witness will be 
the same person who will appear by telephone at the proceeding; and 

(E) [(D)] a certificate of conference complying with 
§155.305(b)(2) of this chapter [title (relating to Motions, Generally)]. 

(3) A timely, unopposed motion will be deemed granted 
without the necessity of an order, unless denied by order. 

(b) Request to appear by videoconference. A party may re-
quest to appear or present the testimony of a witness by videoconfer-
ence. 

(1) To appear or present testimony by videoconference, a 
party must file a motion no later than ten days before the proceeding. 

(2) A motion shall include a statement of the reason for the 
request, the name of the party or witness who will appear by videocon-
ference, and the city in which the party or witness will be located at the 
time of the proceeding. 

(c) Hearings and prehearing conferences by telephone or 
videoconference. The judge may conduct hearings and prehearing 
conferences by telephone or videoconference upon notice to the 
parties, even in the absence of a motion. 

(d) Substantive and procedural rights. All substantive and pro-
cedural rights apply to telephone and videoconference proceedings, 
subject only to the limitations of the physical arrangement. 

(e) Documentary evidence. Prior to the hearing, the parties 
must exchange, and provide to witnesses appearing telephonically or 
by videoconference, all documents necessary for effective participation 
in the hearing. [Documentary evidence to be offered at a telephone or 
videoconference proceeding shall be served on all parties and filed with 
SOAH at least three days before the proceeding unless the judge orders 
otherwise.] 

(f) Failure to appear at telephone or videoconference proceed-
ing. For a telephone or videoconference proceeding, the following may 
be considered a failure to appear and grounds for default, dismissal for 
want of prosecution, or other adverse action if the conditions exist for 
more than ten minutes after the scheduled time for the proceeding: 

(1) failure to answer the telephone or videoconference line; 

(2) failure to free the line for the proceeding; or 

(3) failure to be ready to proceed. 

§155.407. Interpreters. 
(a) A party or witness who needs an interpreter or translator 

in order to participate in a proceeding shall file a written request at 
least seven days before the setting. A timely, unopposed request will 
be deemed granted without the necessity of an order, unless denied by 
order. 

(b) SOAH shall provide and pay for the following: 

(1) an interpreter for hearing-impaired parties and wit-
nesses, in accordance with Tex. Gov't Code §2001.055 [of the APA]; 

(2) reader services or other communication services for vi-
sually-impaired parties and witnesses; and 

(3) a certified language interpreter. 

§155.411. Media Coverage and Use of Recording Devices. 
(a) When coverage is permitted. Proceedings that are open to 

the public may be photographed or recorded, whether for broadcast or 
personal use, [broadcast, televised, recorded, or photographed unobtru-
sively and] in a manner that does not interfere with the orderly conduct 
of the proceeding, unduly distract participants, or impair the dignity of 
the proceedings. A person desiring to photograph or record a SOAH 
proceeding must notify the judge before doing so. Photographing or 
recording in a covert manner is prohibited. 

(b) Recording or photographing any of the following [When 
coverage] is prohibited:[.] 

(1) [Media coverage of] proceedings that are closed to the 
public [is prohibited]; 

(2) [Media coverage of] conferences between an attorney 
and client, witness, or aide, or between attorneys; [is prohibited.] 

(3) bench conferences or other deliberations of the 
judge(s); or 

(4) other privileged or confidential communications. 

(c) Authority of presiding judge. 

(1) The judge may deny, limit, or terminate any recording 
or photographing that does not comply with this section. [media cov-
erage that is obtrusive or interferes with the orderly conduct of the pro-
ceeding.] 

(2) No proceeding will be delayed or continued for the 
sole purpose of facilitating recording or photographing the proceeding 
[allowing media coverage]. 

(d) Equipment and personnel. The judge may specify the 
placement of media personnel and equipment to permit reasonable 
coverage or recording without disruption to the proceeding. Unless the 
judge orders otherwise, the following standards apply to the placement 
and operation of media equipment: 

(1) If media coverage is sought by more than one person or 
entity, the judge may require a pool system to be used. It will be the 
responsibility of the media to resolve any disputes among themselves 
as to which personnel will operate equipment in the hearing room. 
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(2) Equipment shall not produce distracting sound or light. 
Moving lights, flash attachments, or sudden lighting changes are pro-
hibited [shall not be used]. 

(3) Operators shall not move equipment while the hearing 
is in session or otherwise cause a distraction. All equipment shall be in 
place in advance of the commencement of the proceeding. 

(4) Media personnel operating outside the hearing room 
shall not create a distraction and shall withdraw whenever necessary 
to avoid restricting movement of persons passing through the hearing 
room door. 

§155.419. Consideration of Policy Not Incorporated in Referring 
Agency's Rules. 

(a) Agency policy. A [Any] party relying on a specific, written 
agency policy not incorporated in a rule has the burden of authenticat-
ing the policy and showing it to be applicable to a factual or legal issue 
in the case. 

(b) Judge's consideration of agency policy. In resolving con-
tested issues, the judge shall consider any applicable agency policy not 
incorporated in the agency's rules that is written and supported by the 
evidence. The judge's decision or recommendation on whether to ap-
ply an agency's policy will depend upon the nature and context of the 
policy, [and] any request to apply it, and other factors such as: 

(1) the extent to which the parties were given notice of the 
policy, including whether: 

(A) the policy was made available through a generally 
accessible internet site as provided in Tex. Gov't Code §2001.007(a); 

(B) the parties had adequate opportunity to address it in 
the presentation of their cases and arguments; and 

(C) a [any] party opposes application of the policy in 
the case;[.] 

(2) the specificity of the policy statement and the relative 
certainty of its applicability to the case; 

(3) the stability and duration of the policy, as illustrated by 
the type of process that led to its adoption (including whether it was 
published in the Texas Register), the frequency and consistency with 
which it has been previously applied, and the level of formality of the 
process required for the agency to amend it; 

(4) the highest level within the agency at which the policy 
has been adopted or ratified; 

(5) whether the policy is a substantive principle coming 
within the agency's subject matter expertise and jurisdiction or pertains 
more to contested case procedure and practice; and 

(6) whether application of the policy would violate appli-
cable constitutional or statutory provisions or would be inconsistent 
with the agency's rules or applicable decisions by Texas courts. 

§155.421. Certification of Issues [Questions]. 
In cases referred by the PUC and the TCEQ, a party may move to certify 
an issue to the respective commission. A judge may also certify an 
issue without a motion. Certified issues [questions] are governed by 
the rules of the PUC and the TCEQ. 

§155.423. Making a Record of the Proceeding. 
(a) Record of proceedings. A record will be made of all con-

tested case proceedings and prehearing conferences. [At the judge's 
discretion, the making of a record of a prehearing conference may be 
waived. The actions taken at the prehearing conference may instead be 
reflected in a written order.] 

(b) Court reporters. Unless otherwise ordered by the judge, the 
referring agency shall provide a court reporter for a [any] proceeding 
set to last longer than one day. 

(c) SOAH's responsibility. For a [any] proceeding in a docket 
set to last no longer than one day, SOAH is responsible for making an 
audio [a] recording of the proceeding unless otherwise ordered by the 
judge. If SOAH has recorded the proceeding, a party may request a 
copy of the recording from SOAH. 

[(d) Official record. The recording made by SOAH under sub-
section (c) of this section or the transcript prepared under subsection (e) 
of this section is the official record of the proceeding for purposes of 
all actions within SOAH's jurisdiction. The judge may order a different 
means of making a record and may designate that record as the official 
record of the proceeding.] 

(d) [(e)] Transcripts. If a court reporter is provided for a pro-
ceeding, the [The] court reporter shall make a stenographic record of 
the proceeding but shall prepare a transcript only on the request of 
a party or the judge. If a proceeding lasts longer than one day, the 
judge may order that a transcript be prepared. [Costs of a transcript or-
dered by any party ordinarily shall be paid by that party. If SOAH has 
recorded the proceeding, the referring agency shall inform SOAH of 
the need to deliver a copy of the original recording to a court reporter.] 

(1) The original transcript shall be filed with SOAH, and 
SOAH may assess the cost of the transcript to one or more of the parties. 

(2) The cost of a copy of a transcript ordered by a party 
shall be paid by that party, unless otherwise ordered by the judge. 

(3) [(2)] The transcript prepared according to these proce-
dures becomes part of the official record of the proceedings for pur-
poses of all actions within SOAH's jurisdiction. 

(4) [(3)] Proposed written corrections of purported tran-
script errors must be filed with SOAH and served on the parties and 
the court reporter before issuance of the proposal for decision or final 
decision. The judge may establish deadlines for the filing of proposed 
corrections and responses. The transcript will be corrected only upon 
order of the judge. 

(e) Official record. The recording made by SOAH under sub-
section (c) of this section or the transcript prepared under subsection 
(d) of this section constitutes part of the official record of the proceed-
ing for purposes of all actions within SOAH's jurisdiction. The judge 
may order a different means of making a record and may designate that 
record as the official record of the proceeding. 

(f) Maintenance of exhibits and official record. The judge 
shall maintain all exhibits admitted during the proceeding and the 
official record of the proceeding. 

(1) The judge may allow the court reporter to retain the ex-
hibits and the recording of the proceeding, if applicable, while a tran-
script is being prepared. 

(2) The judge may retain the exhibits and transcript or 
recording to prepare for presentation of the proposal for decision to 
the referring agency. SOAH will send the exhibits and transcript or 
recording to the referring agency no later than after: 

(A) the judge has issued the final decision; or 

(B) the judge has issued the proposal for decision and 
the deadline for filing exceptions and replies has passed. 

(g) Sealing records. The judge may order all or part of the 
record sealed in accordance with applicable law or rule or upon a show-
ing of the following: 
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(1) a specific, serious, and substantial interest that clearly 
outweighs the presumption of openness that applies to SOAH's records 
and any probable adverse effect that sealing will have upon the public 
health or safety; and 

[(2) any probable adverse effect that sealing will have upon 
the public health or safety; and] 

(2) [(3)] no less restrictive means than sealing the records 
will adequately and effectively protect the specific interest asserted. 

§155.425. Procedure at Hearing. 

(a) Control of the hearing. The judge shall exercise reason-
able control over the mode and order of presenting preliminary matters, 
pending motions, opening statements, witness testimony and other ev-
idence, oral or written closing argument, and other processes in the 
hearing. 

(b) Designation of order of parties' presentations. The judge 
will designate the order in which the parties will present evidence and 
argument. Generally, the party with the burden of proof will present 
evidence first and will open and conclude oral argument. The judge 
shall designate the party with the burden of proof in accordance with 
§155.427 of this chapter [title (relating to Burden of Proof)]. 

(c) Waiver of allegations. An allegation contained in the notice 
of hearing or complaint that is not addressed during the proceeding may 
be deemed waived. 

(d) Closing arguments. Closing arguments may be made 
orally or, when ordered by the judge, in writing. 

(e) Closing the evidentiary record. Unless otherwise ordered 
by the judge, the record will close at the later of: 

(1) the end of the hearing; or 

(2) the date the final brief is due, when closing arguments 
are made in writing. 

§155.427. Burden of Proof. 

In determining which party bears the burden of proof, the judge shall 
first consider the applicable statute, the referring agency's rules, and the 
referring agency's policy in accordance with §155.419 of this chapter 
[title (relating to Consideration of Policy Not Incorporated in Refer-
ring Agency's Rules)]. After considering those sources, the judge may 
consider additional factors, including: 

(1) the status of the parties; 

(2) the parties' relative access to and control over informa-
tion pertinent to the merits of the case; 

(3) the party seeking affirmative relief; 

(4) the party seeking to change the status quo; and 

(5) whether a party would be required to prove a negative. 

§155.429. Evidence. 

(a) Rules of evidence. 

(1) The Texas Rules of Evidence as applied in a nonjury 
civil case in district court govern contested case hearings conducted by 
SOAH. 

(2) Evidence may be admitted if it meets the standards set 
out in Tex. Gov't Code §2001.081. 

(b) Physical evidence: Exhibits. 

(1) Paper size. Documents shall not be submitted on paper 
other than 8-1/2 x 11 inches unless good cause is shown that the docu-

ments cannot be reduced without loss of information, or if allowed by 
the judge. 

(2) Numbering of pages. A [Any] multipage document 
shall be paginated. 

(3) Physical limits. 

(A) Exhibits offered as evidence must not unduly en-
cumber the records of SOAH by their size or other qualities. 

(B) Physical evidence that is bulky, dangerous, perish-
able, or otherwise not suitable for inclusion in agency records shall not 
be offered into the record. 

(C) A party seeking to admit an exhibit contrary to this 
section must make reasonable efforts to use photographs, recordings, 
or other mechanical or electronic means to substitute for physical evi-
dence that would encumber SOAH's records. 

(D) Maps, drawings, blueprints, and other documents 
not reasonably susceptible to reduction shall be rolled or folded to avoid 
physically encumbering the record. 

(4) Numbering of exhibits. 

(A) Each exhibit to be offered shall first be numbered 
by the offering party or court reporter. 

(B) Copies of the original exhibit shall be furnished by 
the party offering the exhibit to the presiding judge and to each party 
present at the hearing unless otherwise ordered by the judge. 

(5) Excluded exhibits. An exhibit excluded from evidence 
will be considered withdrawn by the offering party and will be returned 
to the party, unless the party makes an offer of proof in accordance with 
the TRE [Texas Rules of Evidence]. 

(6) Exhibits deemed withdrawn. Prefiled exhibits that are 
not offered and admitted at the hearing will be deemed withdrawn. 

(7) [(6)] Non-conforming exhibits. The judge may exclude 
exhibits not conforming to this section. 

(c) Prefiled [Testimonial] evidence. 

(1) Prefiled testimony. 

(A) The judge may require that direct [exhibits and] tes-
timony of witnesses to be called at the hearing, and any exhibits to be 
presented through those witnesses, be [submitted in writing,] filed in 
writing prior to hearing[,] and served on other parties. The written tes-
timony of a witness may be prepared in narrative or question-and-an-
swer form. 

(B) Prefiled testimony and related exhibits shall be sub-
ject to evidentiary objections. The judge may require that objections to 
prefiled testimony [exhibits and objections to testimony] of witnesses 
and related exhibits [to be called at hearing] be submitted in writing, 
filed prior to hearing, and served on other parties. 

(C) After a witness has been sworn and has identified 
his or her written testimony as a true record of what the testimony 
would have been if given orally, the written testimony may be admitted 
into evidence at the hearing as if read or presented orally. 

(D) When written testimony is offered into evidence, 
the witness must attend the hearing for cross-examination, unless cross-
examination is waived by the other parties. 

(E) A party may object to the prefiling of exhibits, tes-
timony, and objections if the hearing will not be expedited and the in-
terests of the parties will be substantially prejudiced by the entry of an 
order under this section. 
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[(C) A party may object to the prefiling of exhibits, tes-
timony, and objections if the hearing will not be expedited and the in-
terests of the parties will be substantially prejudiced by the entry of an 
order under this section.] 

(2) Prefiled exhibits. The judge may require parties to pre-
file some or all exhibits and provide those exhibits to the other parties. 
The judge may also require that objections to prefiled exhibits be sub-
mitted in writing, filed prior to the hearing, and provided to other par-
ties. 

(d) [(2)] Exclusion of witnesses. 

(1) [(A)] At the request of either party or by the judge's own 
action, the judge may: 

(A) [(i)] order witnesses excluded from the hearing 
room so that they may not hear the proceedings; 

(B) [(ii)] instruct the witnesses not to converse about 
the case with each other or any person other than the attorneys in the 
proceeding except by permission of the judge; and 

(C) [(iii)] instruct the witnesses not to read any report 
of, or comment upon, the testimony in the case while under order of 
this section. 

(2) [(B)] This section does not authorize the exclusion of: 

(A) [(i)] a party who is a natural person or the spouse of 
such natural person; 

(B) [(ii)] an officer or employee of a party that is not a 
natural person and who is designated by the party as its representative; 

(C) [(iii)] a person whose presence is shown by a party 
to be essential to the presentation of the party's case. 

§155.431. Conduct and Decorum. 
(a) Standards of conduct. Parties, representatives, and other 

participants shall conduct themselves with dignity, show courtesy and 
respect for one another and for the judge, follow any additional guide-
lines of decorum prescribed by the judge, and adhere to the time sched-
ule. Attorneys shall adhere to the standards of conduct in the Texas 
Lawyers' Creed promulgated by the Texas Supreme Court. 

(b) Judge's authority. To maintain and enforce proper conduct 
and decorum, the judge may take appropriate action, including: 

(1) issuing a warning; 

(2) sanctioning a party pursuant to §155.157 of this chap-
ter; 

(3) [(2)] excluding persons from the proceeding; and 

(4) [(3)] recessing the proceeding. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602051 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

♦ ♦ ♦ 
1 TAC §155.413 

The repeal is proposed under Government Code, Chapter 2003, 
§2003.050, which requires SOAH to adopt procedural rules that 
relate to the hearings it conducts, and Government Code, Chap-
ter 2001, §2001.004, which requires agencies to adopt rules of 
practice setting forth the nature and requirements of formal and 
informal procedures. 

The proposed repeal affects Government Code, Chapters 2001 
and 2003. 

§155.413. Redaction of Documents. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602044 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

SUBCHAPTER J. DISPOSITION OF CASE 
1 TAC §§155.501, 155.503, 155.505, 155.507, 155.509 
The amendments and new rule are proposed under Government 
Code, Chapter 2003, §2003.050, which requires SOAH to adopt 
procedural rules that relate to the hearings it conducts, and Gov-
ernment Code, Chapter 2001, §2001.004, which requires agen-
cies to adopt rules of practice setting forth the nature and re-
quirements of formal and informal procedures. 

The proposed amendments and new rule affect Government 
Code, Chapters 2001 and 2003. 

§155.501. Default Proceedings. 

(a) [Default.] If a party who [that] does not bear the burden 
of proof and to whom a notice of hearing with factual allegations is 
served or provided [under this section] fails to appear for the hearing, 
the judge may proceed in that party's absence on a default basis. [If a 
proposal for decision or final decision is issued, the factual allegations 
listed in the notice of hearing will be deemed admitted.] 

(b) A [Proof to support default. Any] default proceeding under 
this section requires adequate proof of the following: 

[(1) proper notice was received by the defaulting party;] 

(1) [(2)] the notice of hearing included a disclosure in at 
least 12-point, bold-face type that the factual allegations listed in the 
notice could be deemed admitted[,] and that the relief sought in the 
notice of hearing might be granted by default against the party that fails 
to appear at the hearing; [and] 

(2) [(3)] the notice of hearing satisfies the requirements 
[requirement] of Tex. Gov't [Texas Government] Code, §2001.051 
and §2001.052, and §155.401 of this chapter [title (relating to Notice 
of Hearing)]; and 

(3) the notice of hearing was: 

(A) received by the defaulting party; or 

(B) sent by first class or certified mail to the party's last 
known address as shown by the referring agency's records, and the re-
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ferring agency's statute or rules authorize service of the notice of hear-
ing by sending it to the party's last known address. 

(c) In the absence of adequate proof to support a default, the 
judge shall continue the case and direct the party responsible to provide 
adequate notice of hearing. If the responsible party persists in failing 
to provide adequate notice, the judge may dismiss the case from the 
SOAH docket without prejudice to refiling. 

[(c) Alternative showing of notice. In the alternative, when it 
is not possible to prove actual receipt of notice, a hearing may proceed 
on a default basis if:] 

[(1) the referring agency's statute or rules authorize service 
of the notice of hearing by sending it to the party's last known address 
as shown by the referring agency's records; and] 

[(2) there is credible evidence that the notice of hearing was 
sent by first class or certified mail to such address.] 

(d) Upon receiving the required showing of proof to support a 
default, the judge may: [announce the default, recess the hearing,] 

(1) issue an order finding adequate notice, conditionally 
dismissing the case from the SOAH docket, and conditionally remand-
ing the case [return the file] to the referring agency for informal dis-
position on a default basis in accordance with Tex. Gov't [Texas Gov-
ernment] Code §2001.056; or[. If there is adequate proof of notice to 
support a default, the judge shall include a finding of adequate notice 
in the order dismissing the case from the SOAH docket.] 

(2) deem admitted the factual allegations in the notice of 
hearing and issue a default decision or proposal for decision. 

(e) Default dismissals. 

(1) A conditional order of dismissal issued under subsec-
tion (d) shall inform the party of the opportunity to have the default set 
aside under this subsection by filing an adequate motion no later than 
15 days after the issuance of the conditional order of dismissal. 

(2) If a motion to set aside a default is filed within 15 days 
after the issuance of a conditional order of dismissal, the judge may 
grant the motion, set aside the default, and reopen the hearing for good 
cause shown or in the interests of justice. 

(3) In the absence of a timely motion to set aside a default, 
a conditional order of dismissal shall become final on the sixteenth day 
after its issuance without further action by the judge. 

(f) Default proposals for decision. 

(1) A default proposal for decision issued under subsection 
(d) shall inform the party of the opportunity to have the default set aside 
under this subsection by filing an adequate motion no later than 15 days 
after the issuance of the default proposal for decision. 

(2) If a motion to set aside a default is filed within 15 days 
after the issuance of a default proposal for decision, the judge may grant 
the motion, set aside the default, and reopen the hearing for good cause 
shown or in the interests of justice. 

(g) Default decisions. 

(1) Default decisions are subject to motions for rehearing 
as provided for in the APA. 

(2) A default decision issued under subsection (d) shall in-
form the party of the opportunity to have the default set aside by filing a 
motion for rehearing under Tex. Gov't Code Chapter 2001, Subchapter 
F. 

[(e) In the absence of receiving adequate proof to support a de-
fault, the judge shall continue the case and direct the party responsible 
for the provision of notice to provide adequate notice. If the responsi-
ble party persists in failing to provide adequate notice, the judge may 
dismiss the case from the SOAH docket without prejudice to refiling.] 

[(f) Motion to set aside default. A party may file a motion with 
SOAH no later than ten days after the hearing to set aside a default 
announced at the hearing and to reopen the record. The judge will not 
issue a dispositive order or proposal for decision during this ten-day 
period. If a timely motion to set aside a default is filed, the judge may 
grant the motion, set aside the default, and reopen the hearing for good 
cause shown, or in the interests of justice.] 

§155.503. Dismissal Proceedings. 

(a) Failure to prosecute. 

(1) A contested case may be dismissed in whole or in part 
for want of prosecution if the party seeking affirmative relief [or the 
party requesting the hearing]: 

(A) fails to appear for a [any] hearing of which the party 
had notice; or 

(B) fails to prosecute the case in accordance with a re-
quirement of statute, rule, or order of the judge. 

[(2) Dismissal under this section removes the case from the 
SOAH docket without a decision on the merits.] 

(2) [(3)] The judge may dismiss the case by issuing [issue] 
a conditional order of dismissal that: 

(A) explains the party's failure to prosecute; 

(B) informs the party of an opportunity to contest the 
dismissal; and 

(C) states the order of dismissal will become final un-
less: 

(i) the party files a motion to retain the case on the 
docket not later than 15 [20] days after the issuance of the order [is 
signed]; and 

(ii) the motion to retain specifies the bases for the 
motion. 

(3) [(4)] The judge may grant a motion to retain in the in-
terests of justice or if the moving party shows good cause for the failure 
to prosecute. 

(4) In the absence of a timely motion to retain the case on 
the docket, the conditional order of dismissal shall become final on the 
sixteenth day after its issuance without further action by the judge. 

(5) Dismissal under this section removes the case from the 
SOAH docket without a decision on the merits. 

(b) Other Dismissal Actions. 

(1) The judge may dismiss a case or a portion of the case 
from SOAH's docket for: 

(A) lack of jurisdiction over the matter by the referring 
agency; 

(B) lack of statute, rule, or contract authorizing SOAH 
to conduct the proceeding; 

(C) mootness of the case; 

(D) failure to state a claim for which relief can be 
granted; 
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(E) unnecessary duplication of proceedings;[.] 

(F) withdrawal of a claim by a moving party; or 

(G) full or partial settlement of a case. 

(2) The judge may issue an order in response to a party's 
motion or after the judge notifies the parties of an intent to dismiss a 
case and allows time for responses. 

[(c) Dismissal from SOAH's docket.] 

[(1) A judge may dismiss a matter from SOAH's docket 
with or without prejudice if a moving party withdraws its entire claim 
or the parties settle all matters in controversy.] 

[(2) A judge may order withdrawn or settled matters sev-
ered before dismissing them if other related matters in the docket re-
main in controversy.] 

§155.505. Summary Disposition. 

(a) Final decision or proposal for decision on summary dispo-
sition. Summary disposition shall be granted on all or part of a con-
tested case if the pleadings, the motion for summary disposition, and 
the summary disposition evidence show that there is no genuine issue 
as to any material fact and that the moving party is entitled to a decision 
in its favor as a matter of law on all or some of the issues expressly set 
out in the motion. Summary disposition is not permitted based on the 
ground that there is no evidence of one or more essential elements of a 
claim or defense on which the opposing party would have the burden 
of proof at hearing. 

(b) Deadlines. Unless otherwise ordered by the judge: 
[Motions: deadlines, content, and format.] 

(1) A party may file a motion for summary disposition at 
any time after SOAH acquires jurisdiction over a case, but the motion 
must be filed at least 30 days before a scheduled hearing on the merits[, 
unless otherwise ordered by the judge]. 

(2) The response and opposing summary disposition evi-
dence shall be filed no later than 15 days after the filing of the motion. 

(c) Contents of Motion. A motion for summary disposition 
shall include the contents listed below. A motion may be denied for 
failure to comply with these requirements. 

(1) [(2)] The motion shall state the specific issues upon 
which summary disposition is sought and the specific grounds justi-
fying summary disposition. 

(2) [(3)] The motion shall also separately state all material 
facts upon which the motion is based. Each material fact stated shall be 
followed by a clear and specific reference to the supporting summary 
disposition evidence. 

(3) [(4)] The first page of the motion shall contain the fol-
lowing statement in at least 12-point, bold-face type: "Notice to parties: 
This motion requests the judge to decide some or all of the issues in this 
case without holding an evidentiary hearing on the merits. You have 
15 [14] days after the filing of the [you received this] motion to file a 
response. If you do not file a response, this case may be decided against 
you without an evidentiary hearing on the merits. See SOAH's rules at 
1 Texas Administrative Code §155.505. These rules are available on 
SOAH's public website." 

[(5) A party's motion may be denied for failure to comply 
with these requirements.] 

(d) [(c)] Responses to motions[: deadlines, content, and for-
mat]. 

(1) A party may file a response and summary disposition 
evidence to oppose a motion for summary disposition. [The response 
and opposing summary disposition evidence shall be filed within 14 
days of receipt of the motion, unless otherwise ordered by the judge.] 

(2) The response shall include all arguments against the 
motion for summary disposition, any objections to the form of the mo-
tion, and any objections to the summary disposition evidence offered 
in support of the motion. 

(e) [(d)] Summary disposition evidence. 

(1) Summary disposition evidence may include deposition 
transcripts;[,] interrogatory answers and other discovery responses;[,] 
pleadings;[,] admissions;[,] affidavits;[,] materials obtained by discov-
ery;[,] matters officially noticed;[,] stipulations;[,] authenticated or cer-
tified public, business, or medical records;[,] and other admissible ev-
idence. No oral testimony shall be received at a hearing on a motion 
for summary disposition. 

(2) Summary disposition may be based on uncontroverted 
written testimonial evidence of an interested witness, or of an expert 
witness as to subject matter concerning which the judge must be guided 
solely by the opinion testimony of experts, if the evidence is clear, 
positive and direct, otherwise credible and free from contradictions and 
inconsistencies, and could have been readily controverted. 

(3) All summary disposition evidence offered in support of 
or in opposition to a motion for summary disposition shall be filed with 
the motion or response. Copies of relevant portions of materials ob-
tained by discovery that are relied upon to support or oppose a motion 
for summary disposition shall be included in the summary disposition 
evidence. 

(f) [(e)] Proceedings on motions. 

(1) A judge may hold a hearing on a motion for summary 
disposition or rule on the motion without a hearing. 

(2) If summary disposition is granted on all contested is-
sues in a case, the record shall close on the date ordered by the judge 
or on the later of the filing of the last summary disposition arguments 
or evidence, the date the summary disposition response was due, or the 
date a hearing was held on the motion. The judge shall [close the record 
and] prepare a final decision or proposal for decision as appropriate. 
The final decision or proposal for decision shall include a statement of 
reasons, findings of fact, and conclusions of law in support of the sum-
mary disposition rendered. 

(3) If summary disposition is granted on some but not all 
of the contested issues in a case, the judge shall not take evidence or 
hear further argument upon the issues for which summary disposition 
has been granted. The judge shall issue an order: 

(A) specifying the facts about which there is no genuine 
issue; 

(B) specifying the issues for which summary disposi-
tion has been granted; and 

(C) directing further proceedings as necessary. If an ev-
identiary hearing is held on the remaining issues, the facts and issues 
resolved by summary disposition shall be deemed established, and the 
hearing shall be conducted accordingly. After the evidentiary hearing 
is concluded, the judge shall include in the final decision or proposal 
for decision a statement of reasons, findings of fact, and conclusions of 
law in support of the partial summary disposition rendered. 

§155.507. Proposals [Proposal] for Decision; Exceptions and 
Replies. 
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[(a) Proposal for decision. For contested cases in which the 
judge does not have authority to issue a final decision, the judge shall 
prepare a proposal for decision.] 

(a) [(b)] Submission of the proposal for decision. For con-
tested cases in which a proposal for decision is issued, the [The] judge 
shall submit the proposal for decision to the referring agency and fur-
nish a copy to each party. 

(b) [(c)] Exceptions and replies. The parties may submit to the 
judge and the referring agency exceptions to the proposal for decision 
and replies to exceptions to the proposal for decision. 

(1) Unless the referring agency's rules apply by statute, ex-
ceptions shall be filed within 15 days after the date [of service of] the 
proposal for decision is issued. 

(2) A reply to the exceptions shall be filed within 15 days 
of the filing of the exceptions. 

[(2) If the proposal for decision was served by hand deliv-
ery or by facsimile, the date of service shall be presumed to be the date 
of delivery. If the proposal for decision was served by regular mail, 
interagency mail, certified mail, or registered mail, the date of service 
shall be presumed to be no later than three days after mailing.] 

(3) A motion to change the time to file exceptions or replies 
to exceptions shall be filed no later than the applicable deadline. The 
judge may change [extend or shorten] the time to file exceptions or 
replies if:[.] 

(A) good cause is shown for the requested change; or 

(B) all parties agree. 

[(4) The parties shall file with SOAH any motions for ex-
tension of time to file exceptions and replies. Parties' motions for exten-
sions of time shall be filed no later than five days before the applicable 
deadline for submission of exceptions or replies and shall demonstrate 
either:] 

[(A) good cause for the requested extension; or] 

[(B) agreement of all other parties to the extension.] 

(c) [(d)] Judge's review of exceptions and replies. The judge 
shall review all exceptions and replies and notify the referring agency 
and parties whether the judge recommends any changes to the proposal 
for decision. 

(d) [(e)] Judge's authority. The judge may: 

(1) amend the proposal for decision in response to excep-
tions and replies to exceptions; and 

(2) correct any clerical errors in the proposal for decision. 

§155.509. Final Decisions; Motions for Rehearing. 

(a) Final decisions. For contested cases in which the judge 
issues a final decision, the judge shall furnish a copy of the decision to 
the referring agency and to each party. 

(b) Motions for rehearing. Motions for rehearing shall be filed 
and handled in accordance with Tex. Gov't Code Chapter 2001, Sub-
chapter F. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602052 

Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1276 

PART 12. COMMISSION ON STATE 
EMERGENCY COMMUNICATIONS 
CHAPTER 251. 9-1-1 SERVICE--STANDARDS 
1 TAC §251.14 
The Commission on State Emergency Communications (CSEC) 
proposes amended rule §251.14. 

BACKGROUND AND PURPOSE 

CSEC proposes amended rule §251.14 (Title 1, Part 12, Chap-
ter 251 of the Texas Administrative Code) relating to the estab-
lishment of minimum requirements for VoIP Positioning Center 
(VPC) Operators providing or facilitating the providing of 9-1-1 
service using a dynamic Automatic Location Identification (ALI) 
solution. 

SECTION BY SECTION SUMMARY 

Proposed amendments to §251.14 expands the list of authorized 
customers of a VPC Operators service to include the end-users 
of non-mobile communications services providers. The amend-
ments clarify the requirements for a VPC Operator to register 
with CSEC, obtain authorization to interface with a 9-1-1 Entity's 
network, submit a service plan, and annually (and upon request) 
certify the accuracy of its registration and service plan using 
forms provided by CSEC. Revised subsection (h) adds the re-
quirement for a VPC Operator to begin using a 9-1-1 Entity's Lo-
cation Validation Function (LVF) upon request by the entity, and 
it adds a preference for real time latitude and longitude coordi-
nates when a nomadic VPC Customer end-user accesses ser-
vice over a wireless telecommunications connection. Revised 
subsection (i) and new subsection (j) prescribe how a VPC Op-
erator will address ALI Validation Errors and ALI Discrepancies. 
New subsection (k) instructs a VPC Operator to address Mas-
ter Street Address Guide or LVF questions to the appropriate 
9-1-1 Entity. New subsection (m) makes clear a VPC Opera-
tor's responsibility to ensure static 9-1-1 ALI records of its VPC 
Customers are removed from the 9-1-1 Entity's 9-1-1 ALI Data-
base. New subsection (n) requires that a 9-1-1 Entity's request 
for records or information must be in writing. New subsection (o) 
deems a VPC Operator in compliance with the rule as being a 
"third party or other entity involved in the providing of 9-1-1 ser-
vice" as that term is used to limit liability in Health and Safety 
Code §771.053. 

FISCAL NOTE 

Kelli Merriweather, CSEC's executive director, has determined 
that for each year of the first five fiscal years (FY) that §251.14 
is adopted there will be no cost implications to the state or local 
governments as a result of enforcing or administering the adop-
tion of §251.14. 

PUBLIC BENEFIT 

Ms. Merriweather has determined that for each year of the first 
five years the amended section is in effect, the public benefits 
anticipated as a result of the rule adoption will be to provide end 
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users whose 9-1-1 calls are delivered through a VPC with a con-
sistent level of 9-1-1 service. 

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL 
RULES 

CSEC has determined that this proposal is not a "major environ-
mental rule" as defined by Government Code §2001.0225. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

CSEC has determined that this proposal does not directly affect 
a local economy and, therefore, has not drafted a local employ-
ment impact statement as would otherwise be required under 
Administrative Procedure Act §2001.022. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

In accordance with Government Code §2006.002(c), Ms. Merri-
weather has determined that there will be no adverse economic 
effect on small businesses or micro-businesses. Accordingly, 
CSEC has not prepared the economic impact statement or reg-
ulatory flexibility analysis that would otherwise be required. 

TAKINGS IMPACT ASSESSMENT 

CSEC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Government Code §2007.043. 

PUBLIC COMMENT 

Comments on the proposed rule may be submitted in writing 
to Patrick Tyler, Commission on State Emergency Communica-
tions, 333 Guadalupe Street, Suite 2-212, Austin, Texas 78701-
3942 or by email to patrick.tyler@csec.texas.gov. Comments will 
be accepted for 30 days following publication of the proposal in 
the Texas Register. 

STATEMENT OF AUTHORITY 

The amended section is proposed pursuant to Texas Health and 
Safety Code §771.051 and §771.055; 47 U.S.C. §615a-1 and 
§615b; and 47 C.F.R. §§9.1 - 9.7. 

No other statute, article, or code is affected by the proposal. 

§251.14. VoIP Positioning Center Operator Minimum Requirements. 

(a) Purpose. The purpose of this rule is to establish minimum 
requirements for VoIP Positioning Center (VPC) Operators providing 
or facilitating the providing of 9-1-1 service using a dynamic Auto-
matic Location Identification (ALI) solution. This rule is intended to 
provide the end-users of interconnected Voice over Internet Protocol 
[IP-enabled voice] service providers and non-mobile communications 
service providers (collectively, VPC Customers) [(VSPs)] with a con-
sistent level of 9-1-1 service that is [more] comparable to wireline 
E9-1-1 service. 

(b) Applicability. This rule is applicable to VPC Operators 
providing or facilitating the providing of 9-1-1 service to its VPC Cus-
tomers' [VSP] end-users whose voice service is either fixed or nomadic, 
but non-mobile. Nomadic service is service that an end-user can access 
from any broadband connection, including from a wireless telecom-
munications connection, provided the accessed service does not utilize 
the commercial mobile radio services network. This rule provides the 
minimum standards for a VPC Operator to implement 9-1-1 service re-
quirements. 

(c) Registration. A VPC Operator shall register with the 
Commission and provide written notice to each 9-1-1 Entity (i.e., an 
Emergency Communication District or Regional Planning Commis-

sion as defined in Texas Health and Safety Code §771.001) in whose 
region or territory they provide VPC service. A current registration 
[Registration] is a prerequisite to interfacing with [accessing] a 9-1-1 
Entity's Network and 9-1-1 Database or Geospatial Database, and[,] 
for obtaining 9-1-1 Entity approval to obtain emergency services query 
keys (ESQKs) [pseudo automatic number identifications (pANIs), and 
for accessing dedicated 9-1-1 trunking, as applicable]. Registration 
shall be made on a form provided by Commission staff and include 
[includes]: 

(1) VPC Operator name (including d/b/a), address, web-
site, and contact information including email; 

(2) Contact information of VPC E9-1-1 Coordination Man-
ager, VPC 9-1-1 Database Manager, and VPC 24X7 Operations; 

(3) Names and contact information of ESGW Operators 
that will provide services to the VPC Operator; 

(4) [(2)] Services provided; 

(5) [(3)] Name of each 9-1-1 Entity in whose region or ter-
ritory the VPC Operator provides VPC services [service]; 

(6) [(4)] Name and contact information of its VPC Cus-
tomers; and [VSP customers;] 

(7) [(5)] Whether the VPC Operator collects or remits 
9-1-1 service fees on behalf of any of its VPC Customers' [VSP 
customers'] end-users. 

(d) Authorization to Interface with 9-1-1 Entity's Network. A 
9-1-1 Entity will upon request provide a VPC Operator registered un-
der subsection (c) with a Certificate of Authorization (COA) authoriz-
ing the ESGW Operator to interface with the 9-1-1 Entity's Network. A 
COA serves as authorization to the 9-1-1 Entity's 9-1-1 Network Ser-
vices Provider and 9-1-1 Database Management Services Provider that 
the VPC Operator is authorized to provide VPC services within the 
9-1-1 Entity's service area. 

(e) [(d)] Service Plan. A VPC Operator shall submit to the 
Commission a service plan consisting of the ESQKs [pANIs] obtained 
from the North America Numbering Plan Administrator, [and] the 
wireline Emergency Service Number (ESN) assignment associated 
with each ESQK, the ESQK Quantity, the PSAP name, the 9-1-1 entity 
name, and the date the Certificate was received. The service plan shall 
be submitted on a form provided by Commission staff. [pANI.] 

(f) [(e)] Annual Certification. A VPC Operator shall annually, 
and upon request by the Commission or a 9-1-1 Entity, update and cer-
tify the accuracy of its Registration and Service Plan. A VPC Operator 
shall submit an amended Registration and/or Service Plan to the Com-
mission at the time of Annual Certification if changes have been made 
to the Registration and/or Service Plan. [registration information.] 

(g) [(f)] Compliance and the Provisioning of 9-1-1 Service. 
[Coordination with 9-1-1 Entity.] Upon receipt of a written request 
from the Commission or a 9-1-1 Entity in whose region or territory 
a VPC Operator provides service, the VPC Operator shall coordinate 
with the Commission or requesting 9-1-1 Entity to ensure compliance 
with this rule and the proper provisioning of 9-1-1 service. Upon re-
ceipt of a written request, a VPC Operator will provide reasonable ac-
cess to and/or copies of the VPC Operator's basic network information 
and/or provisioning related records or a detailed explanation why the 
requested information cannot reasonably be made available. 

(h) [(g)] VPC Operator Minimum Requirements in Providing 
9-1-1 Service. A VPC Operator shall: 

(1) use the current Master Street [and] Address Guide 
(MSAG) of each 9-1-1 Entity in whose region or territory the VPC 
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Operator provides 9-1-1 service or, upon request from a 9-1-1 Entity, 
utilize the location validation function (LVF) provided by the 9-1-1 
Entity or its 9-1-1 Database Management Services Provider to: 

(A) provide validated [validate] end-user ALI; 

(B) assign wireline ESNs from ESQK [Emergency Ser-
vices Query Key (ESQK)] pools created for such purpose; and 

(C) use the correct ESQK pool in order to enable dis-
playing valid English Language Translations (ELTs) matching the as-
signed wireline ESN; 

(2) accept delta MSAG files in a manner consistent with the 
standard current format of initial MSAG files to maintain the MSAG for 
near real-time validation purposes or, if LVF has been requested, use 
the requesting 9-1-1 Entity's LVF in a manner consistent with industry 
standards in order to confirm valid addresses for 9-1-1 calls; 

(3) provide an ESQK [a pANI] shell record containing the 
Automatic Number Information (ANI) and ALI associated with the 
9-1-1 call; 

(4) provide the equivalent of MSAG and/or LVF validated 
[MSAG-validated] routing with associated wireline ESN, including the 
appropriate National Emergency Number Association (NENA) Class 
of Service (COS) code provided by the VPC Customer [its VSP] and 
used by the 9-1-1 Entity in its region or territory. The foregoing re-
quires VPC Operator to request from its VPC Customers [VSP cus-
tomers] that they convey the correct COS codes for the VPC Customers 
[VSPs' end-users; 

(5) provide its VPC Customer's [VSP customer's] NENA 
Company ID in the Company ID field in the ALI record associated 
with each 9-1-1 call. VPC Operator's NENA Company ID should be 
identified by the ESQK [pANI]. In areas where the 9-1-1 Database sup-
ports using two NENA Company IDs, the two Company IDs shall be 
populated as provided in NENA standard 02-010; [and] 

(6) not use temporary and/or fictitious ALI data in the LIF 
or equivalent; and [pANI shell record associated with each 9-1-1 call.] 

(7) for a VPC Customer's nomadic end-users whose ser-
vice is accessed via a wireless telecommunications connection, the pre-
ferred ALI provided is the real time latitude and longitude coordinates 
of the wireless telecommunications connection. 

(i) [(h)] ALI Validation Errors. An ALI validation error 
occurs when prior to a 9-1-1 call being placed the end-user's ALI is 
not recognized as being valid using the 9-1-1 Entity's MSAG or LVF 
provided by the 9-1-1 Entity's 9-1-1 Database Management Services 
Provider. [MSAG validation and ALI Discrepancies.]. A VPC Op-
erator shall address MSAG and LVF validation errors with its VPC 
Customer and/or the appropriate 9-1-1 Entity [and ALI discrepancies] 
within three (3) business days of the error occurring. A VPC Operator 
may, within its own Location Information Server (LIS) or equivalent, 
build a translation or alias in order to provide validated end-user ALI. 
On a quarterly basis, a VPC shall provide each 9-1-1 Entity with 
a list of all ALI validation errors that occurred during the quarter 
and confirm that the VPC provided notice of the errors to its VPC 
Customers. [notification by a 9-1-1 Entity. A VPC Operator shall 
verify that referred MSAG validation errors and ALI discrepancies 
have been resolved and provide written notice to the notifying 9-1-1 
Entity.] 

[(1) A VPC shall obtain prior approval from the notifying 
9-1-1 Entity before resolving a validation or discrepancy using an ad-
dress translation or alias. A notifying 9-1-1 Entity shall use its best 
efforts to approve/deny requests for translations or aliases within three 
(3) business days of receipt of a request from a VPC Operator.] 

[(2) A VPC shall refer questions about a 9-1-1 Entity's 
MSAG to the appropriate 9-1-1 Entity. If the VPC Operator does not 
receive a response within three (3) business days, it shall escalate the 
issue to the 9-1-1 Entity or a representative of the appropriate MSAG 
authority.] 

(j) ALI Discrepancies. An ALI discrepancy occurs when the 
ALI provided for a 9-1-1 call is inaccurate or is not an MSAG-valid 
address. A VPC Operator shall address ALI discrepancies within three 
(3) business days of notification from the 9-1-1 Entity or VPC Cus-
tomer. A VPC Operator shall verify that ALI discrepancies have been 
resolved and provide written notice to the notifying 9-1-1 Entity. 

(k) MSAG or LVF Questions. A VPC shall refer questions 
about a 9-1-1 Entity's MSAG or LVF to the appropriate 9-1-1 Entity. If 
the VPC Operator does not receive a response within three (3) business 
days, it shall escalate the issue to the 9-1-1 Entity's 9-1-1 coordinator 
or equivalent. 

(l) [(i)] ESQKs. Upon request from a 9-1-1 Entity, a VPC Op-
erator will provide a listing of ESQKs used in the requesting 9-1-1 En-
tity's region or territory and a description of the standard period of aging 
and re-use cycle of ESQKs (e.g., how long ESQK information for the 
9-1-1 call remains visible for call transfers). 

(m) [(j)] Conversion and Deletion of Static 9-1-1 ALI 
Records. A VPC Operator whose VPC Customer [VSP customer] 
has static 9-1-1 ALI records in the 9-1-1 Database shall notify in 
writing its customer and the 9-1-1 Entity when conversion from the 
static protocol is complete to enable the customer [VSP] to initiate 
removal of all affected static records from the 9-1-1 Database. It is the 
responsibility of a VPC Operator to ensure that all static 9-1-1 ALI 
records of its VPC Customers are removed from a 9-1-1 Entity's 9-1-1 
Database within a timely period not to exceed thirty (30) days. 

(n) [(k)] Records and Information. To the extent permitted by 
47 U.S.C. §222(g), a VPC Operator will, upon receipt of a written re-
quest from the Commission or a 9-1-1 Entity, provide records and in-
formation described by that section, or timely forward the request to 
all of its affected VPC Customers [VSPs] and provide notice to the 
Commission or the requesting 9-1-1 Entity. Records and information 
submitted in response to a request shall be kept confidential in accor-
dance with 47 U.S.C. §222(g) and Health and Safety Code §771.061, 
and used for purposes of enhancing the provisioning of 9-1-1 service 
or emergency notification service. 

(o) Liability Protection. A VPC Operator in compliance with 
this rule is deemed a "third party or other entity involved in the pro-
viding of 9-1-1 service" as used to limit liability in Texas Health and 
Safety Code §771.053. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 27, 2016. 
TRD-201602008 
Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 305-6922 
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The Commission on State Emergency Communications (CSEC) 
proposes new rule §251.15. 

BACKGROUND AND PURPOSE 

CSEC proposes new §251.15 (Title 1, Part 12, Chapter 251 of 
the Texas Administrative Code), relating to the establishment 
of minimum requirements for Emergency Services Gateway 
(ESGW) Operators facilitating the provision of 9-1-1 service via 
a dynamic Automatic Location Identification (ALI). 

SECTION BY SECTION SUMMARY 

Proposed §251.15 requires, at a minimum, that an ESGW Op-
erator will register with CSEC, obtain authorization to interface 
with a 9-1-1 Entity's network, submit a service plan, and annu-
ally (and upon request) certify the accuracy of its registration and 
service plan using forms provided by CSEC. The rule includes 
a subsection on the applicability of the rule, and subsections re-
garding implementation, testing, and maintenance; compliance 
in the provisioning of 9-1-1 service; and reimbursement for direct 
dedicated 9-1-1 trunking. Subsection (i) deems an ESGW Op-
erator in compliance with the rule as being a "third party or other 
entity involved in the providing of 9-1-1 service" as that term is 
used to limit liability in Health and Safety Code §771.053. 

FISCAL NOTE 

Kelli Merriweather, CSEC's executive director, has determined 
that for each year of the first five fiscal years (FY) that §251.15 
is adopted there will be no cost implications to the state or local 
governments as a result of enforcing or administering the adop-
tion of §251.15. 

PUBLIC BENEFIT 

Ms. Merriweather has determined that for each year of the first 
five years the new section is in effect, the public benefits antici-
pated as a result of the rule adoption will be to provide end users 
whose 9-1-1 calls are delivered through an ESGW with a consis-
tent level of 9-1-1 service. Adoption of a minimum requirements 
rule eliminates the need for a 9-1-1 Entity to enter into a service 
agreement with each ESGW Operator providing services within 
the 9-1-1 Entity's region or territory. 

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL 
RULES 

CSEC has determined that this proposal is not a "major environ-
mental rule" as defined by Government Code §2001.0225. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

CSEC has determined that this proposal does not directly affect 
a local economy and therefore has not drafted a local employ-
ment impact statement as would otherwise be required under 
Administrative Procedure Act §2001.022. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

In accordance with Government Code §2006.002(c), Ms. Merri-
weather has determined that there will be no adverse economic 
effect on small businesses or micro-businesses. Accordingly, 
CSEC has not prepared the economic impact statement or reg-
ulatory flexibility analysis that would otherwise be required. 

TAKINGS IMPACT ASSESSMENT 

CSEC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Government Code §2007.043. 

PUBLIC COMMENT 

Comments on the proposed rule may be submitted in writing 
to Patrick Tyler, Commission on State Emergency Communica-
tions, 333 Guadalupe Street, Suite 2-212, Austin, Texas 78701-
3942 or by email to patrick.tyler@csec.texas.gov. Comments will 
be accepted for 30 days following publication of the proposal in 
the Texas Register. 

STATEMENT OF AUTHORITY 

The new section is proposed pursuant to Texas Health and 
Safety Code §771.051, §771.055; 47 U.S.C. §615a-1 and 
§615b; 47 C.F.R. §§9.1 - 9.7; 20.18. 

No other statute, article, or code is affected by the proposal. 

§251.15. Emergency Services Gateway Operator Minimum Require-
ments 

(a) Purpose. The purpose of this rule is to establish mini-
mum requirements for Emergency Services Gateway (ESGW) Oper-
ators providing or facilitating the providing of 9-1-1 service using a 
dynamic Automatic Location Identification (ALI) solution. This rule 
is intended to ensure end-users whose 9-1-1 calls are delivered through 
an ESGW are provided with a consistent level of 9-1-1 service. 

(b) Applicability. This rule is applicable to ESGW Operators 
providing or facilitating the providing of 9-1-1 service to intercon-
nected Voice over Internet Protocol (VoIP) or wireless end-users di-
rectly through the end-user's VoIP service provider (VSP) or commer-
cial mobile radio service (CMRS) provider, respectively, or indirectly 
through either a VoIP Positioning Center (VPC) or a Mobile Position-
ing Center (MPC). An ESGW Operator does not include an entity op-
erating under a certificate required by Texas Utilities Code §54.001, 
acting solely to provide local exchange telephone service, basic local 
telecommunications service, or switched access service; or a VSP that 
self-provisions 9-1-1 service for its own end-users. This rule provides 
the minimum standards for an ESGW Operator to implement 9-1-1 ser-
vice requirements. 

(c) Registration. An ESGW Operator shall register with the 
Commission and provide written notice to each 9-1-1 Entity (i.e., an 
Emergency Communication District or Regional Planning Commis-
sion as defined in Texas Health and Safety Code §771.001) in whose 
region or territory they provide ESGW service. A current registration is 
a prerequisite to interfacing with a 9-1-1 Entity's Network, and for ob-
taining 9-1-1 Entity authorization to order dedicated 9-1-1 trunks (16 
Tex. Admin Code §26.5(64)). Registration shall be made on a form 
provided by Commission staff and include: 

(1) ESGW Operator name (including d/b/a), address, web-
site, and contact information including email; 

(2) Contact information of the ESGW E9-1-1 Coordination 
Manager and ESGW 24X7 Operations; 

(3) Name and contact information of VPC Operators uti-
lizing ESGW Operator's services; 

(4) Services provided; 

(5) Name of each 9-1-1 Entity in whose region or territory 
the ESGW Operator provides services; 

(6) Name and contact information of its ESGW customers; 
and 

(7) Whether the ESGW Operator collects or remits 9-1-1 
service fees on behalf of any of its ESGW customers' end-users. 

(d) Authorization to Interface with 9-1-1 Entity's Network. A 
9-1-1 Entity will upon request provide an ESGW Operator registered 
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under subsection (c) with a Certificate of Authorization (COA) autho-
rizing the ESGW Operator to interface with the 9-1-1 Entity's Network. 
A COA serves as authorization to the 9-1-1 Entity's 9-1-1 Network Ser-
vices Provider that the ESGW Operator is authorized to provide ESGW 
services within the 9-1-1 Entity's service area. 

(e) Service Plan. An ESGW Operator shall submit to the Com-
mission a service plan that for each selective router includes 911 Trunk 
Circuit ID 2+6 Code(s), number of Trunks in Trunk Group, CILLI 
code, 9-1-1 Entity Authorizing Trunk Group and the date the COA was 
received. The service plan shall be submitted on a form provided by 
Commission staff. 

(f) Annual Certification. An ESGW Operator shall annually, 
and upon request by the Commission or a 9-1-1 Entity, update and 
certify the accuracy of its Registration and Service Plan. An ESGW 
Operator shall submit an amended Registration and/or Service Plan at 
the time of its Annual Certification if changes have been made to the 
Registration and/or Service Plan. 

(g) Implementation, Testing and Maintenance Procedures. An 
ESGW Operator shall use reasonable diligence to implement, test, and 
maintain its ability to provide ESGW services consistent with recog-
nized industry standards, best practices, and applicable law. An ESGW 
Operator shall notify the Commission and each potentially affected 
9-1-1 Entity in writing of any new services or of changes to existing 
services or arrangements that may materially impact the provisioning 
of 9-1-1 service. 

(h) Compliance and the Provisioning of 9-1-1 Service. Upon 
written request from the Commission or a 9-1-1 Entity in whose re-
gion or territory an ESGW Operator provides service, an ESGW Oper-
ator shall coordinate with the Commission or requesting 9-1-1 Entity to 
ensure compliance with this rule and the proper provisioning of 9-1-1 
service. Upon receipt of a written request, an ESGW Operator will pro-
vide reasonable access to and/or copies of the ESGW Operator's basic 
network information and/or provisioning related records or a detailed 
explanation why the requested information cannot reasonably be made 
available. 

(i) Reimbursement for Direct Dedicated 9-1-1 Trunking. The 
reimbursable costs for direct dedicated 9-1-1 trunks are set by the Pub-
lic Utility Commission (16 Tex. Admin Code §26.435(c)). Cost reim-
bursement is provided to the extent permitted by law and only within 
the 9-1-1 Entity's then available appropriations and budget. An ESGW 
Operator seeking direct dedicated 9-1-1 trunking reimbursement shall 
request reimbursement directly from the appropriate 9-1-1 Entity. 

(j) Liability Protection. An ESGW Operator in compliance 
with this rule is deemed a "third party or other entity involved in the 
providing of 9-1-1 service" as that term is used to limit liability in Texas 
Health and Safety Code §771.053. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 27, 2016. 
TRD-201602003 
Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 305-6922 

CHAPTER 252. ADMINISTRATION 
1 TAC §252.5 
The Commission on State Emergency Communications (CSEC) 
proposes amended rule §252.5. 

BACKGROUND AND PURPOSE 

CSEC proposes amended §252.5 (Title 1, Part 12, Chapter 252 
of the Texas Administrative Code), relating to the eligibility of 
the agency's employees for training supported by the agency; 
and the obligations assumed by the employees on receiving the 
training and education as required by Texas Government Code 
§656.048. CSEC proposes the following amendments to §252.5: 

Revised the section name to delete "and Education". Education 
is included in the added definition of "Training"; 

Defined the term "Training" using the statutory definition thereof 
in Government Code Chapter 656; 

Clarified the requirements for obtaining reimbursement of train-
ing program offered by an institution of higher education--includ-
ing the requirement that tuition reimbursement must be approved 
by CSEC's Executive Director; and 

Added employee obligations with respect to a training program to 
obtain a degree or certification for which the Commission agrees 
to provide or reimburse all or part of the required tuition. 

FISCAL NOTE 

Kelli Merriweather, CSEC's executive director, has determined 
that for each year of the first five fiscal years that §252.5 is in 
effect there will be no cost implications to the state or local gov-
ernments as a result of enforcing or administering the adoption 
of §252.5. 

PUBLIC BENEFIT 

Ms. Merriweather has determined that for each year of the first 
five years the section is in effect the public will benefit from the 
training and educating of CSEC employees to ensure continued 
efficient and effective service to the public. Ms. Merriweather 
has also determined that for each year of the first five years the 
proposed section is in effect there are no probable economic 
costs to persons required to comply with the section. 

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL 
RULES 

CSEC has determined that this proposal is not a "major environ-
mental rule" as defined by Government Code §2001.0225. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

CSEC has determined that this proposal does not directly affect 
a local economy and therefore has not drafted a local employ-
ment impact statement as would otherwise be required under 
Administrative Procedure Act §2001.022. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

In accordance with Government Code §2006.002(c), Ms. Merri-
weather has determined that there will be no adverse economic 
effect on small businesses or micro-businesses. Accordingly, 
CSEC has not prepared the economic impact statement or reg-
ulatory flexibility analysis that would otherwise be required. 

TAKINGS IMPACT ASSESSMENT 

CSEC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
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in the absence of government action and, therefore, does not 
constitute a taking under Government Code §2007.043. 

PUBLIC COMMENT 

Comments on the proposed rule may be submitted in writing 
to Patrick Tyler, Commission on State Emergency Communica-
tions, 333 Guadalupe Street, Suite 2-212, Austin, Texas 78701-
3942 or by email to patrick.tyler@csec.texas.gov. Comments will 
be accepted for 30 days following publication of the proposal in 
the Texas Register. 

STATEMENT OF AUTHORITY 

The amended section is proposed under Government Code 
§656.048. 

No other statutes, articles or codes are affected by the proposed 
amended section. 

§252.5. Employee Training. 

(a) "Training" as used in this rule means instruction, teaching, 
or other education received by a Commission employee that is not nor-
mally received by all Commission employees and that is designed to 
enhance the ability of the employee to perform the employee's job. The 
term includes a course of study at an institution of higher education or 
a private or independent institution of higher education as defined by 
§61.003, Education Code, if the employing state agency spends money 
to assist the state employee to meet the expense of the course of study 
or pays salary to the employee to undertake the course of study as an 
assigned duty. The term does not include training required either by 
state or federal law or that is determined necessary by the Commission 
and offered to all Commission employees performing similar jobs. 

(b) [(a)] The Commission may make public funds available 
to its employees for training [and education] in accordance with the 
State Employees Training Act (Texas Government Code, §§656.041 -
656.104). The Commission may spend public funds to pay the salary, 
tuition and other fees, travel and living expenses, training stipend, ex-
pense of training materials, and other necessary expenses of an instruc-
tor, student, or other participant in a training program. 

(c) [(b)] The training [or education] must be related to the du-
ties or prospective duties of the employee. 

(d) [(c)] Employees may be required to complete a training 
[or education] program related to the employee's duties or prospective 
duties. 

(e) [(d)] Requirements for eligibility and participation in a 
training [or education] program shall be in accordance with this rule 
and the Commission's current Human Resources [Resource] Policy 
and Procedures Manual. 

(f) [(e)] Approval to participate in a training [or education] 
program, including Commission-sponsored programs, shall not in any 
way affect an employee's at-will status or constitute a guarantee or in-
dication of continued employment, nor shall it constitute a guarantee 
or indication of future employment in a current or prospective position. 

(g) [(f)] Permission to participate in any training [or education] 
program may be withdrawn if the Commission's Executive Director 
determines that participation would negatively impact the employee's 
job duties or performance. 

(h) For an authorized training program offered by an institu-
tion of higher education or private or independent institution of higher 
education: 

(1) the Commission may only reimburse the tuition 
expenses for a program course(s) successfully completed by the 

employee at an accredited institution of higher education (including 
online courses or courses not credited towards a degree); and 

(2) the Commission's Executive Director must authorize 
the tuition reimbursement payment. 

(i) An employee who requests a training program to obtain a 
degree or certification for which the Commission agrees to provide or 
reimburse all or part of the required tuition must agree in writing, as part 
of the employee's request, to fully repay the Commission any amounts 
paid if the employee voluntarily terminates employment with the Com-
mission within one year after the training program is completed (pro-
rated to credit any full calendar month of employment following com-
pletion of the training program) and any reasonable expenses the Com-
mission incurs in obtaining restitution, including reasonable attorney's 
fees. An employee who voluntarily terminates employment before the 
end of one year after completing the training program due to extraor-
dinary circumstances may request that the Executive Director waive 
repayment. 

(j) [(g)] All materials received by an employee through Com-
mission-funded training [or education] are the property of the Commis-
sion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 27, 2016. 
TRD-201602005 
Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 305-6922 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 
CHAPTER 370. STATE CHILDREN'S HEALTH 
INSURANCE PROGRAM 
SUBCHAPTER C. ENROLLMENT, RENEWAL, 
DISENROLLMENT, AND COST SHARING 
DIVISION 1. ENROLLMENT AND 
DISENROLLMENT 
1 TAC §370.303 
The Texas Health and Human Services Commission (HHSC) 
proposes amendments to §370.303, concerning Completion of 
Enrollment. 

BACKGROUND AND JUSTIFICATION 

HHSC proposes to amend this rule to include consideration of 
a Children's Health Insurance Program (CHIP) child's managed 
care history in the algorithm used to assign a managed care or-
ganization (MCO) when the applicant has not made a selection. 
The proposed change is intended to improve continuity of care. 

HHSC proposes to amend this rule to include requirements for 
completion of enrollment when a Medicaid member transitions 
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to CHIP after being determined ineligible for Medicaid, includ-
ing paying any applicable enrollment fees. Effective January 
1, 2014, the modified adjusted gross income (MAGI) method-
ologies established a 12-month certification period for Medicaid. 
The first six months are designated as continuous eligibility and 
the second six-month period is non-continuous eligibility. Chil-
dren may not be denied eligibility for excess income during the 
continuous period. However, during the non-continuous period, 
children may be determined ineligible for Medicaid but eligible 
for CHIP. When a child on Medicaid moves to CHIP during the 
non-continuous eligibility period, there may be a gap in the child's 
medical coverage, even if the individual meets all HHSC dead-
lines. The proposed rule change will allow children in these cir-
cumstances to be enrolled in CHIP prior to paying any applicable 
enrollment fees, eliminating gaps in coverage. 

In addition to these changes, HHSC proposes to amend this rule 
to clarify that an applicant must pay an enrollment fee, if one is 
due, to complete CHIP enrollment. Current Medicaid processes 
require CHIP applicants to pay applicable enrollment fees prior 
to enrollment, so the addition of this requirement to the rule is 
only for clarification and consistency. HHSC proposes changes 
to ensure consistency of terminology throughout the section. 

SECTION-BY-SECTION SUMMARY 

Proposed §370.303(a) clarifies that CHIP enrollment is not com-
plete until an enrollment fee is paid, if one is due, and makes 
other nonsubstantive changes. 

Proposed §370.303(b) describes the requirements for complet-
ing CHIP enrollment when a child transitions from Medicaid to 
CHIP after being determined ineligible for Medicaid. 

Proposed §370.303(c) clarifies that an applicant or member is 
not enrolled or is disenrolled if applicable enrollment fees are 
not paid by the due date 

Proposed §370.303(e) makes nonsubstantive changes to termi-
nology. 

Proposed §370.303(f) makes nonsubstantive changes to termi-
nology. 

Proposed §370.303(g) adds language requiring the MCO as-
signment algorithm to take into account a child's managed care 
history in either Medicaid or CHIP, and makes other nonsubstan-
tive changes. 

FISCAL NOTE 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the 
amended rule is in effect, costs and revenues of state govern-
ment and local governments will not be affected. 

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS 

HHSC has determined that there will be no adverse effect on 
small businesses or micro-businesses as a result of enforcing or 
administering the amended rule because no Texas CHIP MCOs 
qualify as small businesses or micro-businesses. 

PUBLIC BENEFIT AND COSTS 

Gary Jessee, State Medicaid Director, has determined that for 
each year of the first five years the rule is in effect, the public 
will benefit from the adoption of the rule. The anticipated public 
benefit will be improved continuity of care by taking into account 
previous Medicaid or CHIP MCO choice when assigning an MCO 

to a child enrolling in CHIP. Another anticipated public benefit 
is reduced gaps in coverage when a member transitions from 
Medicaid to CHIP. 

Ms. Rymal has also determined that there are no probable eco-
nomic costs to persons who are required to comply with the 
amended rule. The amended rule will not affect a local econ-
omy nor will it have a negative impact on local employment. 

REGULATORY ANALYSIS 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Daniela 
De Luna Olivares, Program Advisor, at 4900 N. Lamar Blvd., 
MC H-320, Austin, Texas 78751; by fax to (512) 730-7452; or 
by e-mail to daniela.deluna@hhsc.state.tx.us within 30 days of 
publication of this proposal in the Texas Register. 

STATUTORY AUTHORITY 

The amendment is proposed under the authority granted to 
HHSC by Government Code §531.033, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary to 
implement HHSC's duties under Chapter 531 of the Govern-
ment Code, and Texas Health and Safety Code §62.051(d), 
which directs HHSC to adopt rules a necessary to implement 
the Children's Health Insurance Program. 

The amendment affects Texas Health and Safety Code, Chap-
ter 62, and Texas Government Code, Chapter 531. No other 
statutes, articles, or codes are affected by the amended rule. 

§370.303. Completion of Enrollment. 
(a) To complete CHIP enrollment, an applicant must: 

(1) select and indicate on the enrollment form[,] a health 
care MCO [managed care organization (MCO)] and a dental MCO for 
all eligible children; 

(2) select a PCP [primary care provider (PCP)] and a dental 
home, and place the names on the enrollment form; 

(3) indicate if an eligible child has special health care needs 
based on criteria in the member guide; [and] 

(4) sign and return the enrollment form; and[.] 

(5) pay any applicable enrollment fee on or before the due 
date. 

(b) If a child enrolled in Medicaid transitions to CHIP after 
being determined ineligible for Medicaid before the end of the child's 
Medicaid certification period, the applicant must do the following to 
complete CHIP enrollment: 
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(1) select and indicate on the enrollment form a health care 
MCO and dental MCO; 

(2) select a PCP and dental home, and place the names on 
the enrollment form; and 

(3) pay any applicable enrollment fee on or before the due 
date. 

(c) If an applicant or member does not pay an applicable en-
rollment fee as described in subsections (a) and (b) of this section, the 
applicant or member is not enrolled in CHIP or is disenrolled from 
CHIP. 

(d) [(b)] An applicant may select a PCP, dental home, health 
care MCO, and dental MCO by mail, telephone, or facsimile. Unless 
the application [applicant] is for a perinate receiving expedited enroll-
ment in accordance with §370.401 of this chapter (relating to Peri-
nates), the applicant [he or she] will have 30 calendar days from the date 
the enrollment packet is mailed to choose a health care MCO, dental 
MCO, PCP, and dental home. If the applicant does not choose a health 
care MCO, dental MCO, PCP, or dental home within the time period 
established by HHSC, HHSC or its designee will assign one using the 
default assignment methodologies described in this section. 

(e) [(c)] PCP assignment. If an applicant has not selected a 
PCP, the health care MCO will assign one using an algorithm that con-
siders: 

(1) the beneficiary's [applicant's] established history with 
a PCP, as demonstrated by [the health care MCO's] encounter history 
with the provider in the preceding year, if available; 

(2) the geographic proximity of the beneficiary's 
[applicant's] home address to the PCP; 

(3) whether the provider serves as a PCP to other members 
of the beneficiary's [applicant's] household; 

(4) limitations on default assignment, such as PCP restric-
tions on age, gender, and capacity; and 

(5) other criteria approved by HHSC. 

(f) [(d)] Dental home assignment. If an applicant has not se-
lected a dental home, the dental MCO will assign one using an algo-
rithm that considers: 

(1) the beneficiary's [applicant's] established history with a 
dental home, as demonstrated by [the dental MCO's] encounter history 
with the provider in the preceding year, if available; 

(2) the geographic proximity of the beneficiary's 
[applicant's] home address to the dental home; 

(3) whether the provider serves as the dental home to other 
members of the beneficiary's [applicant's] household; 

(4) limitations on default assignment, such as dental home 
restrictions on age and capacity; and 

(5) other criteria approved by HHSC. 

(g) [(e)] MCO assignment. If an applicant [a beneficiary] has 
not selected a health care MCO or dental MCO, HHSC or its adminis-
trative services contractor will assign one using an algorithm that con-
siders the beneficiary's history, including [with a] PCP or dental home 
when possible. If this is not possible, HHSC or its administrative ser-
vices contractor will equitably distribute beneficiaries among qualified 
MCOs, using an algorithm that considers one or more of the following 
factors: 

(1) whether the member was previously enrolled in the 
MCO in Medicaid or CHIP; 

(2) [(1)] whether other members of the beneficiary's house-
hold are enrolled in the MCO in Medicaid or CHIP; 

(3) [(2)] MCO performance; 

(4) [(3)] the greatest variance between the percentage of 
elective and default enrollments (with the percentage of default enroll-
ments subtracted from the percentage of elective enrollments); 

(5) [(4)] capitation rates; 

(6) [(5)] market share; and 

(7) [(6)] other criteria determined by HHSC. 

(h) [(f)] Modified default enrollment process. HHSC has the 
option to implement a modified default enrollment process for MCOs 
when contracting with a new MCO or implementing managed care in 
a new service area, or when it has placed an MCO on full or partial 
enrollment suspension. 

(i) [(g)] Request to change dental home or PCP. There is no 
limit on the number of times a member can request to change his or her 
dental home or PCP. A member can request a change in writing or by 
calling the MCO's toll-free member hotline. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602038 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-6900 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 5. COMMUNITY AFFAIRS 
PROGRAMS 
SUBCHAPTER A. GENERAL PROVISIONS 
10 TAC §5.2 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes amendments to 10 TAC Chapter 5, 
§5.2, Definitions. 

The purpose of the amendment to 10 TAC §5.2 is to state that: 
1) households assisted through the Low Income Home Energy 
Assistance Program are categorically income eligible if they are 
recipients of Supplemental Security Income ("SSI") or a means 
tested veterans program; 2) households assisted through the 
Homeless Housing and Services Program ("HHSP") are categor-
ically eligible for HHSP rapid re-housing or homelessness pre-
vention if they are recipients of Supplemental Security Income 
("SSI") or a means tested veterans program; 3) that while house-
holds must be below 30% of the Emergency Solutions Grants 
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("ESG") Income Limits at the time of program qualification, the 
person may be up to, but not exceed, 50% of the ESG limits at 
recertification of income twelve months after initial intake; and 
4) that Income Limits will be defined by the U.S. Department of 
Housing and Urban Development ("HUD") ESG Program and not 
HUD's Section 8 Program. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments 
are in effect, enforcing or administering the amendments does 
not have any foreseeable implications related to costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the amendments are in 
effect, the public benefit anticipated as a result of the amend-
ments will be clarity of program requirements and the ability to 
continue to assist low income clients that may otherwise have 
lost access to services. There will not be any economic cost to 
any individuals required to comply with the amendments. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held May 16, 2016, to June 15, 2016, to receive 
input on the amendments. Written comments may be sub-
mitted to the Texas Department of Housing and Community 
Affairs, Attention: Annette Cornier, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941, by email to the following 
address: cadrulecomments@tdhca.state.tx.us, or by fax to 
(512) 475-3935. ALL COMMENTS MUST BE RECEIVED BY 
5:00 P.M. June 15, 2016. 

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules, and Chapter 2306, Subchapter 
E, which authorizes the Department to administer its Community 
Affairs programs. 

The proposed amendments affect no other code, article, or 
statute. 

§5.2. Definitions. 
(a) To ensure a clear understanding of the terminology used in 

the context of the programs of the Community Affairs Division, a list 
of terms and definitions has been compiled as a reference. 

(b) The words and terms in this chapter shall have the mean-
ings described in this subsection unless the context clearly indicates 
otherwise. 

(1) Affiliate--If, directly or indirectly, either one controls 
or has the power to control the other or a third person controls or has 
the power to control both. The ways the Department may determine 
control include, but are not limited to: 

(A) Interlocking management or ownership; 

(B) Identity of interests among family members; 

(C) Shared facilities and equipment; 

(D) Common use of employees; or 

(E) A business entity which has been organized follow-
ing the exclusion of a person which has the same or similar manage-
ment, ownership, or principal employees as the excluded person. 

(2) Award Date--Date on which the Department's Board 
commits funds to an awardee. 

(3) Awarded Funds--The amount of funds committed by 
the Department's board to a Subrecipient or service area. 

(4) Child--Household dependent not exceeding eighteen 
(18) years of age. 

(5) Code of Federal Regulations (CFR)--The codification 
of the general and permanent rules and regulations of the federal gov-
ernment as adopted and published in the Federal Register. 

(6) Collaborative Application--An application from two or 
more organizations to provide services to the target population. 

(7) Community Action Agencies (CAAs)--Local Private 
Nonprofit Organizations and Public Organizations that carry out the 
Community Action Program, which was established by the 1964 
Economic Opportunity Act to fight poverty by empowering the poor 
in the United States. 

(8) Community Affairs Division (CAD)--The Division at 
the Department that administers CEAP, CSBG, ESG, HHSP, Section 8 
Housing Choice Voucher Program, and WAP. 

(9) Community Services Block Grant (CSBG)--An HHS-
funded program which provides funding for CAAs and other Eligible 
Entities that seek to address poverty at the community level. 

(10) Comprehensive Energy Assistance Program 
(CEAP)--A LIHEAP-funded program to assist low-income House-
holds, particularly those with the lowest incomes, that pay a high 
proportion of Household income for home energy, primarily in meet-
ing their immediate home energy needs. 

(11) Contract--The executed written Agreement between 
the Department and a Subrecipient performing an Activity related to 
a CAD program that describes performance requirements and respon-
sibilities assigned by the document; for which the first day of the con-
tract period is the point at which programs funds may be considered by 
a Subrecipient for expenditure unless otherwise directed in writing by 
the Department. 

(12) Contracted Funds--The amount of funds obligated by 
the Department to a Subrecipient as reflected in a Contract. 

(13) Declaration of Income Statement (DIS)--A Depart-
ment-approved form for limited use and only when an applicant 
cannot obtain income documentation requiring the Subrecipient to 
document income and the circumstances preventing the client from 
obtaining documentation. The DIS is not complete unless notarized in 
accordance with §406.014 of the Texas Government Code. 

(14) Deobligation--The partial or full removal of Con-
tracted Funds from a Subrecipient. Partial Deobligation is the removal 
of some portion of the full Contracted Funds from a Subrecipient, 
leaving some remaining balance of Contracted Funds to be adminis-
tered by the Subrecipient. Full Deobligation is the removal of the full 
amount of Contracted Funds from a Subrecipient. This definition does 
not apply to CSBG. 

(15) Department of Energy (DOE)--Federal department 
that provides funding for the weatherization assistance program. 

(16) Department of Health and Human Services (HHS)--
Federal department that provides funding for CSBG and LIHEAP en-
ergy assistance and weatherization. 

(17) Department of Housing and Urban Development 
(HUD)--Federal department that provides funding for ESG. 

(18) Dwelling Unit--A house, including a stationary mo-
bile home, an apartment, a group of rooms, or a single room occupied 
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as separate living quarters. This definition does not apply to the ESG 
or HHSP. 

(19) Elderly Person--

(A) for CSBG, a person who is fifty-five (55) years of 
age or older; 

(B) for CEAP, WAP and HHSP, a person who is sixty 
(60) years of age or older; and 

(C) for ESG, a person who is sixty-two (62) years of 
age or older. 

(20) Emergency Solutions Grants (ESG)--A HUD-funded 
program which provides funds for services necessary to help persons 
that are at risk of homelessness or homeless quickly regain stability in 
permanent housing. 

(21) Equipment--Tangible non-expendable personal prop-
erty including exempt property, charged directly to the award, having 
a useful life of more than one year, and an acquisition cost of $5,000 
or more per unit. 

(22) Expenditure--Funds having been drawn from the De-
partment through the Contract System. For purposes of this rule, ex-
penditure will include draws requested through the system. 

(23) Families with Young Children--A family that includes 
a Child age five (5) or younger. 

(24) High Energy Burden--Households with energy burden 
which exceeds 11% of annual gross income. Determined by dividing a 
Household's annual home energy costs by the Household's annual gross 
income. 

(25) High Energy Consumption--Household energy expen-
ditures exceeding the median of low-income home energy expendi-
tures, by way of example, at the time of this rulemaking, that amount 
is $1,000, but is subject to change. 

(26) Homeless or Homeless Individual--An individual as 
defined by 42 U.S.C. §§11371 - 11378 and 24 CFR §576.2. 

(27) Homeless Housing and Services Program (HHSP)--A 
state funded program established under §2306.2585 of the Texas Gov-
ernment Code with the purpose of providing funds to local programs 
to prevent and eliminate homelessness in municipalities with a popu-
lation of 285,500 or more. 

(28) Household--Any individual or group of individuals 
who are living together as one economic unit. For DOE WAP this 
includes all persons living in the Dwelling Unit. For energy programs, 
these persons customarily purchase residential energy in common or 
make undesignated payments for energy. 

(29) Inverse Ratio of Population Density Factor--The num-
ber of square miles of a county divided by the number of poverty 
Households of that county. 

(30) Local Unit of Government--City, county, council of 
governments, and housing authorities. 

(31) Low Income--Income in relation to family size and 
that governs income eligibility for a program: 

(A) For DOE WAP, at or below 200% of the DOE In-
come guidelines; 

(B) For CEAP and LIHEAP WAP, at or below 150% of 
the HHS Poverty Income guidelines or categorically eligible because a 
Household member receives SSI or benefits from a means tested vet-
erans program; 

(C) For CSBG, at or below 125% of the HHS Poverty 
Income guidelines; 

(D) For ESG, below 30% of the Median Family Income 
(MFI) as defined by HUD's 30% Income Limits for All Areas for per-
sons receiving prevention assistance or as amended by HUD; and 

(E) For HHSP, there is no procedural requirement to 
verify income for persons living on the street (or other places not fit for 
human habitation), [or] living in emergency shelter, or receiving rapid 
re-housing. For all other persons, below 30% of the MFI as defined by 
HUD for the ESG Program, although persons may be up to, but not ex-
ceed, 50% of ESG income limits, at recertification for rapid re-housing 
or homelessness prevention. Households in which any member is a re-
cipient of SSI or a means tested veterans program are categorically in-
come eligible. [For all other persons, at or below 30% of the Extremely 
Low Income Limits as defined by HUD for the Section 8 program.] 

(32) Low Income Home Energy Assistance Program (LI-
HEAP)--An HHS-funded program which serves low income House-
holds who seek assistance for their home energy bills and/or weather-
ization services. 

(33) Migrant Farm Worker--An individual or family that is 
employed in agricultural labor or related industry and is required to be 
absent overnight from their permanent place of residence. 

(34) Modified Cost Reimbursement--A contract sanction 
whereby reimbursement of costs incurred by the Subrecipient is made 
only after the Department has reviewed and approved backup docu-
mentation provided by the Subrecipient to support such costs. 

(35) Office of Management and Budget (OMB)--Office 
within the Executive Office of the President of the United States that 
oversees the performance of federal agencies and administers the 
federal budget. 

(36) OMB Circulars--Instructions and information issued 
by OMB to Federal agencies that set forth principles and standards for 
determining costs for federal awards and establish consistency in the 
management of grants for federal funds. Uniform cost principles and 
administrative requirements for local governments and for nonprofit 
organizations, as well as audit standards for governmental organiza-
tions and other organizations expending federal funds are set forth in 
2 CFR Part 200, unless different provisions are required by statute or 
approved by OMB. 

(37) Outreach--The method that attempts to identify clients 
who are in need of services, alerts these clients to service provisions and 
benefits, and helps them use the services that are available. Outreach 
is utilized to locate, contact and engage potential clients. 

(38) Performance Statement--A document which identifies 
the services to be provided by a Subrecipient. 

(39) Persons with Disabilities--Any individual who is: 

(A) a handicapped individual as defined in §7(9) of the 
Rehabilitation Act of 1973; 

(B) under a disability as defined in §1614(a)(3)(A) or 
§223(d)(1) of the Social Security Act or in §102(7) of the Develop-
mental Disabilities Services and Facilities Construction Act; or 

(C) receiving benefits under 38 U.S.C. Chapter 11 or 
15. 

(40) Population Density--The number of persons residing 
within a given geographic area of the state. 

(41) Poverty Income Guidelines--The official poverty in-
come guidelines as issued by HHS annually. 
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(42) Private Nonprofit Organization--An organization de-
scribed in §501(c) of the Internal Revenue Code (the "Code") of 1986 
and which is exempt from taxation under subtitle A of the Code, has 
an accounting system and a voluntary board, and practices nondiscrim-
ination in the provision of assistance. For ESG, this does not include 
a governmental organization such as a public housing authority or a 
housing finance agency. 

(43) Production Schedule--A Production schedule signed 
by the applicable Executive Director/Chief Executive Officer of the 
Subrecipient, and approved by the Department meeting the require-
ments of this definition. The Production Schedule shall include the es-
timated monthly and quarterly performance targets and the estimated 
monthly and quarterly expenditure targets for all Contracted Funds re-
flecting achievement of the criteria identified in the specific program 
sections of this chapter by the end of the contract period. 

(44) Public Organization--A unit of government, as estab-
lished by the Legislature of the State of Texas. Includes, but may not 
be limited to, cities, counties, and councils of governments. 

(45) Referral--The process of providing information to a 
client Household about an agency, program, or professional person that 
can provide the service(s) needed by the client. 

(46) Reobligation--The reallocation of deobligated funds 
to other Subrecipients administering those same program's funds. 

(47) Seasonal Farm Worker--An individual or family that 
is employed in seasonal or temporary agricultural labor or related in-
dustry and is not required to be absent overnight from their permanent 
place of residence. In addition, at least 20% of the Household annu-
alized income must be derived from the agricultural labor or related 
industry. 

(48) Single Audit--As defined in the Single Audit Act of 
1984 (as amended) or UGMS, a series of audits that cover depart-
ments, agencies, and other organizational units which expended or oth-
erwise administered federal or state awards during such fiscal year pro-
vided that each such audit shall encompass the financial statements and 
schedule of expenditures of federal or state awards for each such de-
partment, agency, and organizational unit. 

(49) State--The State of Texas or the Department, as indi-
cated by context. 

(50) Subcontractor--A person or an organization with 
whom the Subrecipient contracts with to provide services. 

(51) Subgrant--An award of financial assistance in the form 
of money, or property in lieu of money, made under a grant by a Sub-
recipient to an eligible Subgrantee. The term includes financial assis-
tance when provided by contractual legal agreement, but does not in-
clude procurement purchases. 

(52) Subgrantee--The legal entity to which a subgrant is 
awarded and which is accountable to the Subrecipient for the use of 
the funds provided. 

(53) Subrecipient--Generally, an organization with whom 
the Department contracts and provides CSBG, CEAP, ESG, HHSP, 
DOE WAP, or LIHEAP funds. (Refer to Subchapters B, D - G, J, and 
K of this chapter for program specific definitions.) 

(54) Supplies--All tangible personal property excluding 
equipment, intangible property, and debt instruments, and inventions 
of a contractor conceived or first actually reduced to practice in the per-
formance of work under a funding agreement (subject inventions), as 
defined in 37 CFR Part 401, "Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, 

Contracts, and Cooperative Agreements." A computing device is a 
supply if the acquisition cost is less than the lesser of the capitalization 
level established by the Subrecipient for financial statement purposes 
or $5,000, regardless of the length of its useful life. 

(55) System for Award Management (SAM)--Combined 
federal database that includes the Excluded Parties List System 
(EPLS). 

(56) Supplemental Security Income ("SSI")--A means 
tested program run by the Social Security Administration 

(57) [(56)] Systematic Alien Verification for Entitlements 
(SAVE)--Automated intergovernmental database that allows autho-
rized users to verify the immigration status of applicants. 

(58) [(57)] Texas Administrative Code (TAC)--A compila-
tion of all state agency rules in Texas. 

(59) [(58)] Treatment as a State or Local Agency--For pur-
poses of 5 U.S.C. Chapter 15, any entity that assumes responsibility for 
planning, developing, and coordinating activities under the CSBG Act 
and receives assistance under CSBG Act shall be deemed to be a state 
or local agency. 

(60) [(59)] Uniform Grant Management Standards 
(UGMS)--Established to promote the efficient use of public funds 
by providing awarding agencies and grantees a standardized set of 
financial management procedures and definitions, by requiring con-
sistency among grantor agencies in their dealings with grantees, and 
by ensuring accountability for the expenditure of public funds. State 
agencies are required to adhere to these standards when administering 
grants and other financial assistance agreements with cities, counties 
and other political subdivisions of the state. In addition, Chapter 
2105, Texas Government Code, subjects subrecipients of federal 
block grants (as defined therein) to the Uniform Grant and Contract 
Management Standards. 

(61) [(60)] Unit of General Local Government--A unit of 
government which has, among other responsibilities, the authority to 
assess and collect local taxes and to provide general governmental ser-
vices. 

(62) [(61)] United States Code (U.S.C.)--A consolidation 
and codification by subject matter of the general and permanent laws 
of the United States. 

(63) [(62)] Vendor Agreement--An agreement between 
the Subrecipient and energy vendors that contains assurance as to 
fair billing practices, delivery procedures, and pricing for business 
transactions involving ESG and LIHEAP beneficiaries. 

(64) [(63)] Weatherization Assistance Program (WAP)--
DOE and LIHEAP funded program designed to reduce the energy cost 
burden of low income households through the installation of energy 
efficient weatherization materials and education in energy use. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602085 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-3803 
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♦ ♦ ♦ 
10 TAC §5.19 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes amendments to 10 TAC Chapter 5, 
§5.19, Income Eligibility. 

The amendment to Income Eligibility for HHS and DOE funded 
programs are to ensure the rules are consistent with newly re-
leased federal changes. 

The amendment clarifies that income eligibility must be done at 
least every twelve months (unless a more frequent period is re-
quired by federal regulation), that income must be re-certified 
after a period of twelve months (this is a new requirement for 
HHSP), and that the method of calculation for HHSP income 
must match the Emergency Solutions Grants ("ESG") method. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments 
are in effect, enforcing or administering the amendments does 
not have any foreseeable implications related to costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the amendments are in 
effect, the public benefit anticipated as a result of the amend-
ments will be clarity of program requirements and ease delivery 
of services when clients have a break in assistance. There will 
not be any economic cost to any individuals required to comply 
with the amendments. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held May 16, 2016, to June 16, 2016, to receive 
input on the amendments. Written comments may be sub-
mitted to the Texas Department of Housing and Community 
Affairs, Attention: Annette Cornier, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941, by email to the following 
address: cadrulecomments@tdhca.state.tx.us, or by fax to 
(512) 475-3935. ALL COMMENTS MUST BE RECEIVED BY 
5:00 P.M. June 16, 2016. 

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules, and Chapter 2306, Subchapter 
E, which authorizes the Department to administer its Community 
Affairs programs. 

The proposed amendments affect no other code, article, or 
statute. 

§5.19. Income Eligibility. 

(a) These changes are effective for HHSP funds received by 
Subrecipients on or after September 1, 2016. 

(b) [(a)] For HHS and DOE funded programs, eligibility for 
program assistance is determined under the Poverty Income Guide-
lines and calculated as described herein. Income means cash receipts 
earned and/or received by the applicant before taxes during applicable 
tax year(s) but not the Excluded Income listed in paragraph (2) of this 
subsection. Gross income is to be used, not net income. 

(1) If an income source is not excluded below, it must be 
included when determining income eligibility. 

(2) Excluded Income: 

(A) Capital gains; 

(B) Any assets drawn down as withdrawals from a 
bank; 

(C) Balance of funds in a checking or savings account; 

(D) Any amounts in an "individual development ac-
count" as provided by the Assets for Independence Act, as amended in 
2002 (Pub. L. 107-110, 42 U.S.C. 604(h)(4)); 

(E) The sale of property, a house, or a car; 

(F) One-time payments from a welfare agency to a fam-
ily or person who is in temporary financial difficulty; 

(G) Tax refunds, Earned Income Tax Credit refunds; 

(H) Jury duty compensation; 

(I) Gifts, loans, and lump-sum inheritances; 

(J) One-time insurance payments, or compensation for 
injury; 

(K) Non-cash benefits, such as the employer-paid 
or union-paid portion of health insurance or other employee fringe 
benefits; 

(L) Reimbursements (for mileage, gas, lodging, meals, 
etc.); 

(M) Employee fringe benefits such as food [Food] or 
housing received in lieu of wages; 

(N) The value of food and fuel produced and consumed 
on farms; 

(O) The imputed value of rent from owner-occupied 
non-farm or farm housing; 

(P) Federal non-cash benefit programs such as Medi-
care, Medicaid, SNAP, WIC, [and] school lunches, and housing assis-
tance (Medicare deduction from Social Security Administration bene-
fits should not be counted as income); 

(Q) Combat [Housing assistance and combat] zone pay 
to the military; 

(R) Veterans (VA) Disability Payments; 

(S) College scholarships, Pell and other grant sources, 
assistantships, fellowships and work study, VA Education Benefits (GI 
Bill), Bureau of Indian Affairs student assistance programs (20 U.S.C. 
1087uu); 

(T) Child support payments (amount paid by payor may 
not be deducted from income); 

(U) Income of Household members under eighteen (18) 
years of age; 

(V) Stipends from senior companion programs, such as 
Retired Senior Volunteer Program and Foster Grandparents Program; 

(W) AmeriCorps Program payments, allowances, earn-
ings, and in-kind aid; 

(X) Depreciation for farm or business assets; 

(Y) Reverse mortgages; 

(Z) Payments for care of Foster Children; 

(AA) Payments or allowances made under the Low-In-
come Home Energy Assistance Program (42 U.S.C. 8624(f)); 
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(BB) Any amount of crime victim compensation (un-
der the Victims of Crime Act) received through crime victim assistance 
(or payment or reimbursement of the cost of such assistance) as deter-
mined under the Victims of Crime Act because of the commission of a 
crime against the applicant under the Victims of Crime Act (42 U.S.C. 
10602(c)); 

(CC) Major disaster and emergency assistance received 
by individuals and families under the Robert T. Stafford Disaster Re-
lief and Emergency Assistance Act (93, as amended) and comparable 
disaster assistance provided by States, local governments, and disaster 
assistance organizations (42 U.S.C. 5155(d)); 

(DD) Allowances, earnings, and payments to individu-
als participating in programs under the Workforce Investment Act of 
1998 (29 U.S.C. 2931(a)(2)); 

(EE) Payments received from programs funded under 
Title V of the Older Americans Act of 1965 (42 U.S.C. 3056(g)); 

(FF) The value of any child care provided or arranged 
(or any amount received as payment for such care or reimbursement 
for costs incurred for such care) under the Child Care and Development 
Block Grant Act of 1990 (42 U.S.C. 9858(q)); 

(GG) Certain payments received under the Alaska Na-
tive Claims Settlement Act (43 U.S.C. 1626(c)); 

(HH) Income derived from certain submarginal land of 
the United States that is held in trust for certain Indian tribes (25 U.S.C. 
459(e)); 

(II) Income derived from the disposition of funds to the 
Grand River Band of Ottawa Indians (94, §6); 

(JJ) The first $2,000 of per capita shares received from 
judgment funds awarded by the National Indian Gaming Commission 
or the U.S. Claims Court, the interests of individual Indians in trust 
or restricted lands, and the first $2000 per year of income received by 
individual Indians from funds derived from interests held in such trust 
or restricted lands (25 U.S.C. 1407-1408). This exclusion does not 
include proceeds of gaming operations regulated by the Commission; 

(KK) Payments received on or after January 1, 1989, 
from the Agent Orange Settlement Fund (101) or any other fund es-
tablished pursuant to the settlement in In Re Agent Orange Liability 
Litigation, M.D.L. No. 381 (E.D.N.Y.); 

(LL) Payments received under the Maine Indian Claims 
Settlement Act of 1980 (96, 25 U.S.C. 1728); 

(MM) Payments by the Indian Claims Commission to 
the Confederated Tribes and Bands of Yakima Indian Nation or the 
Apache Tribe of Mescalero Reservation (95); 

(NN) Any allowance paid under the provisions of 38 
U.S.C. 1833(c) to children of Vietnam veterans born with spina bifida 
(38 U.S.C. 1802-05), children of women Vietnam veterans born with 
certain birth defects (38 U.S.C. 1811-16), and children of certain Ko-
rean service veterans born with spina bifida (38 U.S.C. 1821); 

(OO) Payments, funds, or distributions authorized, es-
tablished, or directed by the Seneca Nation Settlement Act of 1990 (25 
U.S.C. 1774f(b)); 

(PP) Payments from any deferred U.S. Department of 
Veterans Affairs disability benefits that are received in a lump sum 
amount or in prospective monthly amounts (42 U.S.C. §1437a(b)(4)); 

(QQ) A lump sum or a periodic payment received by an 
individual Indian pursuant to the Class Action Settlement Agreement 
in the case entitled Elouise Cobell et al. v. Ken Salazar et al., 816 

F.Supp.2d 10 (Oct. 5, 2011 D.D.C.), for a period of one year from the 
time of receipt of that payment as provided in the Claims Resolution 
Act of 2010 (Pub. L. 111-291); 

(RR) Per capita payments made from the proceeds of 
Indian Tribal Trust Cases as described in PIH Notice 2013-30 "Exclu-
sion from Income of Payments under Recent Tribal Trust Settlements" 
(25 U.S.C. 117b(a)); and 

(SS) Any other income required to be excluded by the 
federal or state funding program. 

(c) [(b)] For HHS and DOE funded programs, the [The] re-
quirements for determining whether an applicant Household is eligible 
for assistance require the Subrecipient to annualize the Household in-
come based on verifiable documentation of income. 

(1) The Subrecipient must calculate projected annual in-
come by annualizing current income. Income that may not last for a 
full 12 months (e.g., unemployment compensation) should be calcu-
lated assuming current circumstances will last a full 12 months. 

(2) Subrecipient must collect verifiable documentation of 
Household income received in the thirty (30) days prior to the date of 
application. 

(3) Once all sources of income are known, Subrecipient 
must convert reported income to an annual figure. Convert periodic 
wages to annual income by multiplying: 

(A) Hourly wages by the number of hours worked per 
year (2,080 hours for full-time employment with a 40-hour week and 
no overtime); 

(B) Weekly wages by 52; 

(C) Bi-weekly wages (paid every other week) by 26; 

(D) Semi-monthly wages (paid twice each month) by 
24; and 

(E) Monthly wages by 12. 

(4) To annualize other than full-time income, multiply the 
wages by the actual number of hours or weeks the person is expected 
to work. 

(5) Except where a more frequent period is required by fed-
eral regulation, re-certification of income eligibility must occur at least 
every twelve months. 

[(c) Except for ESG, to annualize other than full-time income, 
multiply the wages by the actual number of hours or weeks the person 
is expected to work.] 

[(d) For HHSP, Subrecipients may select either the method de-
scribed in (a) - (c) of this section or the must use method described in 
(e) of this section, but once selected the method must be used consis-
tently throughout the contract period.] 

(d) [(e)] For ESG and HHSP, Subrecipients must use the in-
come determination method outlined in 24 CFR 5.609, must use the list 
of income included in HUD Handbook 4350, and must exclude from 
income those items listed in HUD's Updated List of Federally Man-
dated Exclusions from Income, as may be amended from time to time. 

(e) If a federal or state requirement provides an updated defini-
tion of income or method for calculating income, the Department will 
provide written notice to Subrecipients about the implementation date 
for the new requirements. 

(f) If proof of income is unobtainable, the applicant must com-
plete and sign a Declaration of Income Statement (DIS). In order to use 
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the DIS form, each Subrecipient shall develop and implement a writ-
ten policy and procedure on the use of the DIS form. In developing the 
policy and procedure, Subrecipients shall limit the use of the DIS form 
to cases where there are serious extenuating circumstances that justify 
the use of the form. Such circumstances might include, but are not 
limited to, crisis situations such as a [applicants that are affected by] 
natural disaster which prevents the applicant from obtaining income 
documentation, an applicant [applicants] that flees [flee] a home due 
to physical abuse, or an applicant [applicants] who is [are] unable to 
locate income documentation of a recently deceased Household mem-
ber [spouse]. To ensure limited use, the Department will review the 
written policy and its use, as well as client-provided descriptions of the 
circumstances requiring use of the form, during on-site monitoring vis-
its. 

(g) The DIS must be notarized. Attainment of notary public 
commission is an allowable activity as an administrative cost. 

[(h) If a federal or state requirement provides an updated def-
inition of income or method for calculating income, the Department 
will provide written notice to Subrecipients about the implementation 
date for the new requirements.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602087 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-3803 

♦   ♦ ♦
SUBCHAPTER L. COMPLIANCE 
MONITORING 
10 TAC §5.2101 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes amendments to 10 TAC Chapter 5, 
§5.2101, Purpose and Overview. 

The purpose of the amendment to 10 TAC §5.2101 is to remove 
the reference to the Compliance Committee. The rule will alter-
natively indicate that when an Administrator, Subrecipient, De-
veloper, etc. has concerns with a compliance finding, they may 
pursue an appeal with the Executive Director consistent with the 
process used in 10 TAC Chapter 1 for most other areas of the 
Department. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments 
are in effect, enforcing or administering the amendments does 
not have any foreseeable implications related to costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the amendments are in 
effect, the public benefit anticipated as a result of the amend-
ments will be more streamlined handling of Administrator con-
cerns. There will not be any economic cost to any individuals 
required to comply with the amendments. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held May 16, 2016, to June 15, 2016, to receive 
input on the amendments. Written comments may be sub-
mitted to the Texas Department of Housing and Community 
Affairs, Attention: Annette Cornier, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941, by email to the following 
address: cadrulecomments@tdhca.state.tx.us, or by fax to 
(512) 475-3935. ALL COMMENTS MUST BE RECEIVED BY 
5:00 P.M. June 15, 2016. 

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. 

The proposed amendments affect no other code, article, or 
statute. 

§5.2101. Purpose and Overview. 
(a) This subchapter provides the procedures that will be fol-

lowed for monitoring for compliance with the community affairs pro-
grams administered by the Texas Department of Housing and Com-
munity Affairs (the "Department"). As of the date of the adoption of 
this subchapter, those programs include the Community Services Block 
Grant program (CSBG), the Low Income Home Energy Assistance 
Program (LIHEAP) (including the two (2) programs utilizing this fund-
ing source: the LIHEAP Weatherization Assistance Program (LIHEAP 
WAP) and the Comprehensive Energy Assistance Program (CEAP)), 
the Department of Energy Weatherization Assistance Program (DOE 
WAP), the Emergency Solutions Grant (ESG), and the Homeless Hous-
ing and Services Program (HHSP). 

(b) Any entity administering any or all of the programs enu-
merated in subsection (a) of this section is a Subrecipient. A Subrecip-
ient may also administer other programs, including programs adminis-
tered by other state or federal agencies and privately funded programs. 
If the Subrecipient has contracts for other programs through the Depart-
ment, including but not limited to the HOME Partnerships Program, the 
Neighborhood Stabilization Program, or the Housing Trust Fund, the 
Department may, but is not required to and does not commit to, co-
ordinate monitoring of those programs with monitoring of community 
affairs programs under this subchapter. 

(c) Frequency of reviews, information collection. In general, 
Subrecipients will be scheduled for monitoring based on federal 
monitoring requirements and/or a risk assessment. Factors to be 
included in the risk assessment include but are not limited to: the 
number of contracts administered by the Subrecipient, the amount 
of funds awarded and expended, the length of time since the last 
monitoring, findings identified during previous monitoring, issues 
identified through the submission or lack of submission of a single 
audit, complaints, and reports of fraud, waste and/or abuse. The risk 
assessment will also be used to determine which Subrecipients will 
have an onsite review and which may have a desk review. 

(d) The Department will provide a Subrecipient with written 
notice of any upcoming onsite or desk monitoring review, and such 
notice will be given to the Subrecipient by email to the Subrecipient's 
chief executive officer at the email address most recently provided to 
the Department by the Subrecipient. In general, a thirty (30) day no-
tice will be provided. However, if a credible complaint of fraud or other 
egregious noncompliance is received the Department reserves the right 
to conduct unannounced monitoring visits. It is the responsibility of the 
Subrecipient to provide to the Department the current contact informa-
tion for the organization and the Board in accordance with §5.21 of this 
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chapter (relating to Subrecipient Contact Information) and §1.22 of this 
title (relating to Providing Contact Information to the Department). 

(e) Upon request, Subrecipients must make available to the 
Department all books and records that the Department determines are 
reasonably relevant to the scope of the Department's review. Typically, 
these records may include: 

(1) Minutes of the governing board and any committees 
thereof, together with all supporting materials; 

(2) Copies of all internal operating procedures or other doc-
uments governing the Subrecipient's operations; 

(3) Procurement documentation; 

(4) The Subrecipient's Board approved operating budget; 

(5) The Subrecipient's strategic plan or comparable docu-
ment if applicable; 

(6) Correspondence to or from any independent auditor; 

(7) Contracts with any third party Subrecipients of goods 
or services and files documenting compliance with any applicable pro-
curement and property disposition requirements; 

(8) All general ledgers and other records of financial oper-
ations (including copies of checks and other supporting documents); 

(9) Applicable client files with all required documentation; 

(10) Applicable human resources records; 

(11) Monitoring reports from other funding entities; 

(12) Client files regarding complaints, appeals and termi-
nation of services; and 

(13) Documentation to substantiate compliance with any 
other applicable state or federal requirements including, but not lim-
ited to, the Davis-Bacon Act, United States Department of Housing and 
Urban Development (HUD) requirements for environmental clearance, 
Lead Based Paint, the Personal Responsibility and Work Opportunity 
Act, HUD limited English proficiency requirements, requirements im-
posed by Section 3 of the Housing and Urban Development Act of 
1968. 

(f) Post Monitoring Procedures. After the monitoring review 
is completed, the Subrecipient will be briefed on the initial findings 
and/or observations through an exit briefing, which may be in person 
or through a conference call. The Subrecipient will be notified via 
conference call or email of any finding(s) and/or observation(s) not 
discussed during the exit briefing. In general, within thirty (30) days 
of the last day of the monitoring visit, a written monitoring report will 
be prepared for the Subrecipient describing the monitoring assessment 
and any corrective actions, if applicable. The monitoring report will be 
emailed and sent through the U.S. Postal Service to the Board Chair and 
the Subrecipient's Executive Director. Issues of concern over which 
there is uncertainty or ambiguity may be discussed by the Department 
with the staff of cognizant agencies overseeing federal funding. 

(g) Subrecipient Response. If there are any findings of non-
compliance requiring corrective action, the Subrecipient will be pro-
vided thirty (30) days, from the date of the email, to respond which 
may be extended for good cause. In order to receive an extension, the 
Subrecipient must submit a written request to the Chief of Compliance 
within the corrective action period, stating the basis for good cause that 
the Subrecipient believes justifies the extension. The Department will 
approve or deny the extension request within three (3) business days. 

(h) Monitoring Close Out. Within forty-five (45) days after 
the end of the corrective action period, a close out letter will be issued 

to the Subrecipient. If the Subrecipient supplies evidence establish-
ing continual compliance that negates the finding of noncompliance, 
the issue of noncompliance will be rescinded. If the Subrecipient's re-
sponse satisfies all findings and concerns noted in the monitoring letter, 
the issue of noncompliance will be noted as resolved. In some circum-
stances, the Subrecipient may be unable to secure documentation to 
resolve a finding. In those instances, if there are mitigating circum-
stances, the Department may note the finding is not resolved but close 
the issue with no further action required. If the Subrecipient's response 
does not correct all findings noted, the close out letter will identify the 
documentation that must be submitted to correct the issue. 

(i) Options for Review. If, following the submission of correc-
tive action documentation, Compliance staff continues to find the Sub-
recipient in noncompliance, and the Subrecipient disagrees, the Subre-
cipient may request or initiate review of the matter using the following 
options, where applicable: 

(1) If the issue is related to a program requirement or prohi-
bition Subrecipients may contact the applicable federal program officer 
for guidance or request that the Department contact applicable federal 
program officer for guidance without identifying the Subrecipient. 

(2) If the issue is related to application of a provision of 
the contract or a requirement of the Texas Administrative Code, or the 
application of a provision of an OMB Circular, the Subrecipient may 
submit an appeal to the Executive Director consistent with §1.7, Staff 
Appeals Process, in Chapter 1 of this Title [request review by the De-
partment's Compliance Committee, as set out in subsection (j) of this 
section]. 

(3) Subrecipients may request Alternative Dispute Resolu-
tion (ADR). A Subrecipient may send a proposal to the Department's 
Dispute Resolution Coordinator to initiate ADR pursuant to §1.17 of 
this title. 

[(j) Compliance Committee.] 

[(1) The Compliance Committee is a committee of three (3) 
to five (5) persons appointed by the Executive Director. The Compli-
ance Committee is established to provide independent review of certain 
compliance issues as provided by this section. Staff from the Legal and 
the Compliance Division will not be appointed to the committee but 
will be available to provide guidance to Department staff.] 

[(2) Informal discussion with Compliance Monitoring 
staff. If the Subrecipient has questions or disagreements regarding any 
compliance issues, they should first try to resolve them by discussing 
them with the Compliance Monitoring staff, including, as needed, the 
Chief of Compliance.] 

[(3) Informal discussion with the Compliance Committee. 
A Subrecipient may request an informal meeting with the Compliance 
Committee if the informal discussion with the Compliance Monitoring 
staff did not resolve the issue.] 

[(4) Compliance Committee Process and Timeline:] 

[(A) At any time, the Subrecipient may call or request 
an informal conference with the Compliance Monitoring staff and/or 
the Chief of Compliance.] 

[(B) If a call or an informal conference with the Com-
pliance Monitoring staff does not result in a resolution of the issue, the 
Subrecipient may, within thirty (30) days of the call or informal con-
ference with Compliance Monitoring staff, request a meeting with the 
Compliance Committee.] 

[(C) If timely requested in accordance with this section, 
the Compliance Committee will hold an informal conference with the 
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Subrecipient. A Subrecipient should not offer evidence, documenta-
tion, or information to the Committee that was not presented to Com-
pliance Monitoring staff during the informal staff conference. If addi-
tional information is offered, the Committee may disallow the informa-
tion or refer the matter back to Compliance Monitoring staff to allow 
review of the additional information prior to any consideration by the 
Committee.] 

[(D) If a meeting with the Compliance Committee does 
not result in a resolution, matters related to a compliance requirement, 
other than those required by federal regulation, may be appealed di-
rectly to the Board.] 

(j) [(k)] If Subrecipients do not respond to a monitoring let-
ter or fail to provide acceptable evidence of compliance within six (6) 
months of notification of an issue, the matter will be reported to the De-
partment's Enforcement Committee for consideration of administrative 
penalties, review for a third party review, full or partial cost reimburse-
ment, or contract suspension. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602086 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-3803 

CHAPTER 20. SINGLE FAMILY PROGRAMS 
UMBRELLA RULE 
10 TAC §20.15 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes amendments to 10 TAC Chapter 20, 
§20.15, Compliance and Monitoring. 

The purpose of the amendment to 10 TAC §20.15 is to remove 
the reference to the Compliance Committee. The rule will alter-
natively indicate that when an Administrator, Subrecipient, De-
veloper, etc. has concerns with a compliance finding, they may 
pursue an appeal with the Executive Director consistent with the 
process used in 10 TAC Chapter 1 for most other areas of the 
Department. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments 
are in effect, enforcing or administering the amendments does 
not have any foreseeable implications related to costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the amendments are in 
effect, the public benefit anticipated as a result of the amend-
ments will be more streamlined handling of Administrator con-
cerns. There will not be any economic cost to any individuals 
required to comply with the amendments. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held May 16, 2016, to June 15, 2016, to receive 
input on the amendments. Written comments may be sub-
mitted to the Texas Department of Housing and Community 
Affairs, Attention: Annette Cornier, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941, by email to the following 
address: cadrulecomments@tdhca.state.tx.us, or by fax to 
(512) 475-3935. ALL COMMENTS MUST BE RECEIVED BY 
5:00 P.M. June 15, 2016. 

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes 
the Department to adopt rules. 

The proposed amendments affect no other code, article, or 
statute. 

§20.15. Compliance and Monitoring. 
(a) The Department will perform monitoring of single family 

Program Contracts and Activities in order to ensure that applicable re-
quirements of federal laws and regulations, and state laws and rules 
have been met, and to provide Administrators with clear communica-
tion regarding the condition and operation of their Contracts and Ac-
tivities so they understand clearly, with a documented record, how they 
are performing in meeting their obligations. 

(1) The physical condition of assisted properties and Ad-
ministrator's documented compliance with contractual and program re-
quirements may be subject to monitoring. 

(2) The Department may contract with an independent 
third party to monitor an Activity for compliance with any conditions 
imposed by the Department in connection with the award of any 
Department funds, and appropriate state and federal laws. 

(b) If an Administrator has Contracts for more than one sin-
gle family Program, or other programs through the Department or the 
State, the Department may, at its discretion, coordinate monitoring of 
those programs with monitoring of single family Contracts under this 
chapter. 

(c) In general, Administrators will be scheduled for monitor-
ing based on federal or state monitoring requirements, or a risk assess-
ment process including but not limited to: the number of Contracts 
administered by the Administrator, the amount of funds awarded and 
expended, the length of time since the last monitoring, findings identi-
fied during previous monitoring, issues identified through the submis-
sion or lack of submission of a single audit, complaints, and reports 
of fraud, waste and/or abuse. The risk assessment will also be used to 
determine which Administrators will have an onsite review and which 
may have a desk review. 

(d) The Department will provide an Administrator with writ-
ten notice of any upcoming onsite or desk monitoring review, and such 
notice will be given to the Administrator by email to the Administra-
tor's chief executive officer at the email address most recently provided 
to the Department by the Administrator. In general, a thirty (30) day 
notice will be provided. However, if a credible complaint of fraud or 
other egregious noncompliance is received the Department reserves the 
right to conduct unannounced monitoring visits, or provide a shorter 
notice period. It is the responsibility of the Administrator to maintain 
current contact information with the Department for the organization, 
key staff members, and governing body. 

(e) Upon request, Administrators must make available to the 
Department all books and records that the Department determines are 
reasonably relevant to the scope of the Department's review, along with 
access to assisted properties. 
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(f) Post Monitoring Procedures. After the review, a written 
monitoring report will be prepared for the Administrator describing the 
monitoring assessment and any corrective actions, if applicable. The 
monitoring report will be emailed to the Administrator. Issues of con-
cern over which there is uncertainty or ambiguity may be discussed by 
the Department with the staff of cognizant agencies overseeing federal 
funding. 

(g) Administrator Response. If there are any findings of non-
compliance requiring corrective action, the Administrator will be pro-
vided a thirty (30) day corrective action period, which may be extended 
for good cause. In order to receive an extension, the Administrator 
must submit a written request to the Chief of Compliance within the 
corrective action period, stating the basis for good cause that the Ad-
ministrator believes justifies the extension. In general, the Department 
will approve or deny the extension request within three (3) business 
days. Failure to timely respond to a corrective action notice and/or 
failure to correct all findings will be taken into consideration if the Ad-
ministrator applies for additional funding and may result in suspension 
of the Contract, referral for administrative penalties, or other action un-
der this Title. 

(h) Monitoring Close Out. After the end of the corrective ac-
tion period, a close out letter will be issued to the Administrator. If 
the Administrator supplies evidence establishing continual compliance 
that negates the finding of noncompliance, the issue of noncompliance 
will be rescinded. If the Administrator's response satisfies all findings 
and concerns noted in the monitoring letter, the issue of noncompliance 
will be noted as resolved. In some circumstances, the Administrator 
may be unable to secure documentation to resolve a finding. In those 
instances, if there are mitigating circumstances, the Department may 
note the finding is not resolved but may close the issue with no fur-
ther action required. If the Administrator's response does not correct 
all findings noted, the close out letter will identify the documentation 
that must be submitted to correct the issue. Results of monitoring find-
ings may be reported to the Executive Awards and Review Advisory 
Committee for consideration relating to previous participation. 

(i) Options for Review. If, following the submission of cor-
rective action documentation, Compliance staff continues to find the 
Administrator in noncompliance, and the Administrator disagrees, the 
Administrator may request or initiate review of the matter using the 
following options, where applicable: 

(1) If the issue is related to a program requirement or pro-
hibition Administrators may contact an applicable federal program of-
ficer for guidance or request that the Department contact applicable 
federal program officer for guidance without identifying the Adminis-
trator. 

(2) If the issue is related to application of a provision of 
the Contract or a requirement of the Texas Administrative Code, or 
the application of a provision of an OMB Circular, the Administrator 
may submit an appeal to the Executive Director consistent with §1.7, 
Staff Appeals Process, in Chapter 1 of this Title [request review by the 
Department's Compliance Committee, as set out in paragraph (l) of this 
subsection]. 

(3) Administrators may request Alternative Dispute Reso-
lution (ADR). An Administrator may send a proposal to the Depart-
ment's Dispute Resolution Coordinator to initiate ADR pursuant to 
§1.17 of this title. 

(j) If Administrators do not respond to a monitoring letter or 
fail to provide acceptable evidence of timely compliance after notifi-
cation of an issue, the matter will be reported to the Department's En-
forcement Committee for consideration of administrative penalties, full 
or partial cost reimbursement, or suspension. 

(k) Administrators must provide timely response to corrective 
action requirements imposed by other agencies. Administrator records 
may be reviewed during the course of monitoring or audit of the De-
partment by HUD, the Office of the Inspector General, the State Au-
ditor's Office or others. If a finding or concern is identified during the 
course of a monitoring or audit by another agency, the Administrator 
is required to provide timely action and response within the conditions 
imposed by that agency's notice. 

[(l) Compliance Committee.] 

[(1) The Compliance Committee is a committee of three (3) 
to five (5) persons appointed by the Executive Director. The Compli-
ance Committee is established to provide independent review of certain 
compliance issues as provided by this section. Staff from the Legal and 
the Compliance Divisions will not be appointed to the committee, but 
may be available as a resource to the Committee.] 

[(2) Informal discussion with Compliance staff. If the Ad-
ministrator has questions or disagreements regarding any compliance 
issues, they should first try to resolve them by discussing them with the 
Compliance staff, including, as needed, the Chief of Compliance.] 

[(3) Informal discussion with the Compliance Committee. 
An Administrator may request an informal meeting with the Compli-
ance Committee if the informal discussion with the Compliance staff 
did not resolve the issue.] 

[(4) Compliance Committee Process and Timeline:] 

[(A) At any time, the Administrator may call or request 
an informal conference with the Compliance staff and/or the Chief of 
Compliance.] 

[(B) If a call or an informal conference with the Com-
pliance staff does not result in a resolution of the issue, the Administra-
tor may, within thirty (30) days of the call or informal conference with 
Compliance staff, request a meeting with the Compliance Committee.] 

[(C) If timely requested in accordance with this section, 
the Compliance Committee will hold an informal conference with the 
Administrator. An Administrator should not offer evidence, documen-
tation, or information to the Compliance Committee that was not pre-
sented to Compliance staff during the informal staff conference. If ad-
ditional information is offered, the Compliance Committee may dis-
allow the information or refer the matter back to Compliance staff to 
allow review of the additional information prior to any consideration 
by the Compliance Committee.] 

[(D) If a meeting with the Compliance Committee does 
not result in a resolution, matters related to a compliance requirement, 
other than those required by federal regulation, may be appealed in 
accordance with appeal rights described in Chapter 1 of this Title.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602084 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-2330 

TITLE 19. EDUCATION 
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PART 2. TEXAS EDUCATION AGENCY 
CHAPTER 33. STATEMENT OF INVESTMENT 
OBJECTIVES, POLICIES, AND GUIDELINES 
OF THE TEXAS PERMANENT SCHOOL FUND 
SUBCHAPTER A. STATE BOARD OF 
EDUCATION RULES 
19 TAC §§33.5, 33.15, 33.20, 33.25, 33.30, 33.35, 33.60 
The State Board of Education (SBOE) proposes amendments to 
§§33.5, 33.15, 33.20, 33.25, 33.30, 33.35, and 33.60, concern-
ing the statement of investment objectives, policies, and guide-
lines of the Texas Permanent School Fund (PSF). The sections 
address provisions related to the PSF code of ethics, objectives, 
responsible parties and their duties, permissible and restricted 
investments and general guidelines for investment managers, 
standards of performance, guidelines for the custodian and the 
securities lending agent, and performance and review proce-
dures. The proposed amendments would better reflect the PSF 
asset allocation and consolidate some provisions to avoid repe-
tition. 

In accordance with statute, the rules in 19 TAC Chapter 33, Sub-
chapter A, establish investment objectives, policies, and guide-
lines for the investment and management of the Texas PSF. The 
proposed amendments to 19 TAC Chapter 33, Subchapter A, 
would, among other things, reflect the changing PSF investment 
portfolio, including investments of the PSF in investment funds, 
and changing market conditions. 

The proposed amendment to 19 TAC §33.5, Code of Ethics, 
would provide various clarifications to the rule, including how it 
applies to investments of the PSF in investment funds. 

The proposed amendment to 19 TAC §33.15, Objectives, would 
reflect the current objectives for the management of the PSF, 
including the asset allocation policy, established by the SBOE. 

The proposed amendment to 19 TAC §33.20, Responsible Par-
ties and Their Duties, would provide various clarifications to the 
rule to accurately reflect the responsibilities, respectively, of the 
SBOE, the PSF staff, and other parties retained by the SBOE to 
assist with aspects of the PSF. 

The proposed amendment to 19 TAC §33.25, Permissible and 
Restricted Investments and General Guidelines for Investment 
Managers, would reflect the SBOE's general management au-
thority over the PSF, including permitted and prohibited transac-
tions as currently established or as may be established from time 
to time by the SBOE. 

The proposed amendment to 19 TAC §33.30, Standards of Per-
formance, would reflect the SBOE's general management au-
thority over the PSF, including standards of performance for each 
asset class as currently established or as may be established 
from time to time by the SBOE. 

The proposed amendment to 19 TAC §33.35, Guidelines for the 
Custodian and the Securities Lending Agent, would provide vari-
ous clarifications to the rule and reflect the changing PSF invest-
ment portfolio and changing market conditions. 

The proposed amendment to 19 TAC §33.60, Performance and 
Review Procedures, would clarify aspects of the SBOE's over-
sight role with respect to all asset classes. 

The SBOE approved the proposed amendments for first reading 
and filing authorization at its April 8, 2016 meeting. 

The proposed amendments would have no procedural and re-
porting requirements. The proposed amendments would have 
no locally maintained paperwork requirements. 

FISCAL NOTE. Holland Timmins, executive administrator and 
chief investment officer of the Texas Permanent School Fund, 
has determined that for the first five-year period the proposed 
amendments are in effect there would be no additional costs for 
state and local government as a result of enforcing or adminis-
tering the proposed amendments. The distribution of the PSF 
is projected to be $2.1 billion during the 2016-2017 biennium. 
There is no effect on local economy for the first five years that 
the proposed amendments are in effect; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Mr. Timmins has determined 
that for each year of the first five years the proposed amend-
ments are in effect the public benefit anticipated as a result of 
enforcing the amendments will be to update and clarify provi-
sions supporting the management and investment of the PSF. 
The distribution of the PSF will flow to the school districts and re-
duce the tax burden to the public and the State of Texas. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed amendments. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701. Comments may also be submit-
ted electronically to rules@tea.texas.gov. A request for a public 
hearing on the proposed amendments submitted under the 
Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice 
of the proposal has been published in the Texas Register. 

STATUTORY AUTHORITY. The amendments are proposed 
under the Texas Education Code (TEC), §7.102(c)(31), which 
states that the SBOE may invest the PSF within the limits of 
the authority granted by the Texas Constitution, Article VII, 
§5, and the TEC, Chapter 43, and §7.102(c)(33), which au-
thorizes the SBOE to adopt an annual report on the status of 
the guaranteed bond program and states that the SBOE may 
adopt rules as necessary to administer the guaranteed bond 
program as provided under the TEC, Chapter 45, Subchapter 
C; TEC, §43.0031, which requires the SBOE to adopt and 
enforce an ethics policy regarding management and investment 
of the PSF; TEC, §43.0032, which requires disclosure of certain 
relationships with entities that provide services relating to the 
management and investment of the PSF, requires the board 
to define those relationships, and prohibits giving advice when 
relationships exist in certain circumstances; TEC, §43.0033, 
which requires certain persons providing services to the SBOE 
regarding management and investment of the PSF to file ex-
penditure reports; TEC, §43.0034, which requires the SBOE 
to adopt forms for conflicts of interest and expenditure reports; 
TEC, §43.004, which requires the SBOE to adopt written invest-
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ment objectives for the PSF and employ a service to analyze the 
performance of the PSF; Texas Government Code, §2263.004, 
which requires the SBOE to adopt by rule standards of conduct 
applicable to certain financial advisors or service providers; and 
Texas Constitution, Article VII, §5, which describes the PSF, the 
limit on distributions to the Available School Fund, the setting of 
spending rates by the SBOE, and the ten-year distribution test; 
authorizes a bond guarantee utilizing the PSF; and describes 
the management of the PSF by the SBOE. 

CROSS REFERENCE TO STATUTE. The new section im-
plements the Texas Education Code, §§7.102(c)(31) and 
(33), 43.0031-43.0034, and 43.004; Texas Government Code, 
§2263.004; and the Texas Constitution, Article VII, Section 
5(a)(2), (d), and (f). 

§33.5. Code of Ethics. 

(a) General principles. The Texas Permanent School Fund 
(PSF) is held in public trust for the benefit of the schoolchildren of 
Texas. All those charged with the management of the PSF will aspire 
to the highest standards of ethical conduct. The purpose of the PSF 
code of ethics is to assist and help guide all such persons in the proper 
discharge of their duties and to assist them in avoiding even the appear-
ance of impropriety. 

(b) Fiduciary responsibility. The members of the State Board 
of Education (SBOE) serve as fiduciaries of the PSF and are responsible 
for prudently investing its assets. The SBOE members or anyone acting 
on their behalf shall comply with the provisions of this section, the 
Texas Constitution, Texas statutes, and all other applicable provisions 
governing the responsibilities of a fiduciary. 

(c) Compliance with constitution and code of ethics. The 
SBOE members are public officials governed by the provisions of 
the Texas Government Ethics Act, as stated in the Texas Government 
Code, Chapter 572. 

(d) Definitions. For purposes of this chapter [section], the fol-
lowing terms shall have the following meanings. 

(1) SBOE Member, for[--For] the purposes of the PSF code 
of ethics, means a member of the SBOE shall be deemed to include the 
SBOE Member or a person related to the member within the second 
degree of affinity or consanguinity. 

(2) Person means any individual, corporation, firm, limited 
liability company, limited partnership, trust, association, or other legal 
entity. 

(3) Investment manager or manager means a Person who 
manages and invests PSF assets and may be either an internal invest-
ment manager or an external investment manager. 

(4) [(2)] PSF Service Providers [Persons Providing PSF 
Investment and Management Services to the SBOE (PSF Service 
Providers)] are the following Persons [individuals]: 

(A) any Person who is an external investment manager, 
as described in §33.20(b)(1) of this title (relating to Responsible Par-
ties and Their Duties), or who is [person] responsible by contract for 
providing legal advice regarding [managing the PSF, investing] the 
PSF, executing PSF brokerage transactions, or acting as a custodian 
of the PSF; 

(B) any Person except the Texas Education Agency 
(TEA) or a member of the PSF staff who acts as the sponsor, general 
partner, managing member, manager, or adviser to an investment fund 
or other investment vehicle (which, by way of example but without 
limitation, may include a partnership, a limited liability company, 

trust, association, or other entity) in which the PSF is invested. Such 
Persons hereafter in this chapter referred to as Fund Managers; 

(C) [(B)] a member of the Committee of Investment 
Advisors; 

(D) [(C)] any Person [person] who is Investment Coun-
sel as described in §33.20(b)(4) of this title or provides consultant ser-
vices for compensation regarding the management and investment of 
the PSF; 

(E) [(D)] any Person [person] who provides investment 
and management advice to an SBOE Member, with or without com-
pensation, if an SBOE Member: 

(i) gives the Person [person] access to PSF records 
or information that are identified as confidential; or 

(ii) asks the Person [person] to interview, meet with, 
or otherwise confer with a PSF Service Provider or TEA [Texas Edu-
cation Agency (TEA)] staff; 

(F) [(E)] any Person who is a member of the [TEA] PSF 
staff [or legal staff] who is responsible for managing or investing assets 
of the PSF, executing brokerage transactions, acting as a custodian of 
the PSF, or providing investment or management advice [or legal ad-
vice] regarding the investment or management of the PSF to an SBOE 
Member or PSF staff; [or] 

(G) any Person who is a member of TEA legal staff who 
is responsible for providing legal advice regarding the investment or 
management of the PSF; or 

(H) [(F)] any Person [person] who submits a response 
to a Request for Proposal (RFP) or Request for Qualifications (RFQ), 
or similar types of solicitations, while such response is pending. An 
applicant is not required to file reports under this section except as re-
quired in the RFP or RFQ process. 

(5) Expenditure, for purposes of this section, means any 
expenditure other than an expenditure made on behalf of an employee 
acting in the scope of their employment. 

(6) For purposes of this chapter, Fund Managers are not 
considered to be external investment managers, consultants, or Invest-
ment Counsel. 

(e) Assets affected by this section. The provisions of this sec-
tion apply to all PSF assets, both publicly and nonpublicly traded in-
vestments. 

(f) General ethical standards. 

(1) SBOE Members and PSF Service Providers must com-
ply with all laws applicable to them, which may include one or more of 
[laws, specifically,] the following statutes: Texas Government Code, 
Chapter 2263 (Ethics and Disclosure Requirements for Outside Finan-
cial Advisors and Service Providers), §572.051 (Standards of Conduct; 
State Agency Ethics Policy [for Public Servants]), §552.352 (Distribu-
tion or Misuse of Confidential Information), §572.002 (General Def-
initions), §572.004 (Definition: Regulation), §572.054 (Representa-
tion by Former Officer or Employee of Regulatory Agency Restricted; 
Criminal Offense), §572.058 (Private Interest in Measure or Decision; 
Disclosure; Removal from Office for Violation), [§572.054 (Repre-
sentation by Former Officer or Employee of Regulatory Agency Re-
stricted), §572.002 (General Definitions), §572.004 (Definition: Reg-
ulation),] and Chapter 305 (Registration of Lobbyists); Texas Penal 
Code, Chapter 36 (Bribery and[,] Corrupt Influence[, and Gifts to Pub-
lic Servants]) and Chapter 39 (Abuse of Office[, Official Misconduct]); 
and Texas Education Code, §43.0031 (Permanent School Fund Ethics 
Policy), §43.0032 (Conflicts of Interest), and §43.0033 (Reports of Ex-
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penditures). The omission of any applicable statute listed in this para-
graph does not excuse violation of its provisions. 

(2) SBOE Members and PSF Service Providers must be 
honest in the exercise of their duties and must not take actions that will 
discredit the PSF. 

(3) SBOE Members and PSF Service Providers shall be 
loyal to the interests of the PSF to the extent that such loyalty is not in 
conflict with other duties, which legally have priority (which, by way 
of example but without limitation, may include obligations of Fund 
Managers to other investors in commingled funds). SBOE Members 
and PSF Service Providers shall avoid personal, employment, or busi-
ness relationships that create conflicts of interest as defined in subsec-
tion (i)(1) of this section. Should an SBOE Member or a PSF Service 
Provider become aware of any conflict of interest involving himself or 
herself or another SBOE Member or PSF Service Provider, he or she 
has an affirmative duty to disclose the conflict to the SBOE chair and 
vice chair and the commissioner within seven days of discovering the 
conflict and, in the case of a conflict involving himself or herself, to 
cure the conflict in a manner provided for under this section prior to 
the next SBOE or committee meeting and such SBOE Member shall 
take no action nor participate in the RFP or RFQ process, or similar 
types of solicitations, that concerns the conflict. 

(4) SBOE Members and PSF Service Providers shall not 
use nonpublic information gained through their relationship with the 
PSF to seek or obtain personal gain beyond agreed compensation 
and/or any properly authorized expense reimbursement. This should 
not be interpreted to forbid the use of PSF as a reference or the 
communication to others of the fact that a relationship with PSF exists, 
provided that no misrepresentation is involved. 

(5) An SBOE Member shall report in writing the name and 
address of any PSF Service Provider, as defined by subsection (d)(4)(E) 
[(d)(2)(D)] of this section, who provides investment and management 
advice to that SBOE Member. The SBOE Member shall submit the 
report to the commissioner of education for distribution to the SBOE 
within 30 days of the PSF Service Provider first providing investment 
and management advice to that SBOE Member. 

(6) SBOE Members and PSF Service Providers shall report 
in writing any action described by the Texas Education Code, §7.108, 
to the commissioner of education for distribution to the SBOE within 
seven days of discovering the violation. 

(7) A PSF Service Provider shall not make any gift or do-
nation to a school or other charitable interest on behalf of, at the re-
quest of, or in coordination with an SBOE Member. Any PSF Service 
Provider or SBOE Member shall disclose in writing to the commis-
sioner of education any information regarding such a donation. 

(8) A PSF Service Provider shall disclose in writing to the 
commissioner of education for dissemination to all SBOE Members 
any business or financial transaction greater than $50 in value with an 
SBOE Member, the commissioner of education, or any member of PSF 
staff or TEA legal staff who is a PSF Service Provider [TEA employee] 
within 30 days of the transaction. Excluded from this subsection are 
checking accounts, savings accounts, credit cards, brokerage accounts, 
mutual funds, or other financial accounts that are provided to the SBOE 
Member or to a member of the PSF staff or TEA legal staff under the 
same terms and conditions as they are provided to members of the gen-
eral public. 

(9) An SBOE Member shall disclose in writing to the com-
missioner of education on a quarterly basis any business or financial 
transaction greater than $50 in value between the SBOE Member, or 
a business entity in which the SBOE Member has a significant owner-

ship interest, and a PSF Service Provider. A report shall be filed even 
if there has not been a business or financial transaction greater than 
$50 in value between the SBOE Member, or a business entity in which 
the SBOE Member has a significant ownership interest, and a PSF Ser-
vice Provider. Excluded from this subsection are checking accounts, 
savings accounts, credit cards, brokerage accounts, mutual funds, or 
other financial accounts that are provided to an SBOE Member under 
the same terms and conditions as they are provided to members of the 
general public. The reports shall be filed on or before January 15, April 
15, July 15, and October 15 and shall cover the preceding three calen-
dar months. The first report filed for each SBOE Member shall cover 
the preceding one-year period. Subsection (u) of this section does not 
apply to the first report filed. The commissioner of education shall 
communicate the information included in the disclosure to all SBOE 
Members. 

(g) Notification of disclosure. In order to preserve the integrity 
and public trust in the PSF, it is deemed necessary and appropriate to 
allow all SBOE Members a reasonable time to promptly review and 
respond to any disclosures or written inquiries made by applicants or 
made by PSF Service Providers as provided in SBOE operating pro-
cedures. In compliance with Texas Government Code, §2156.123, no 
SBOE Member or PSF Service Provider should publicly disclose any 
submission materials prior to completion of the RFP or RFQ process. 
For purposes of this subsection, an RFP or RFQ is completed upon 
final award of an RFP, or selection of qualified bidders for an RFQ, 
or closure without any selection. This subsection does not allow an 
SBOE Member to refrain from publicly disclosing a conflict of interest 
as required by subsections (f)(3) and (i)(4) of this section and Texas 
Government Code, §572.058. 

(h) Disclosure. 

(1) If an SBOE Member solicited a specific investment ac-
tion by the PSF staff or a PSF Service Provider, the SBOE Member 
shall publicly disclose the fact to the SBOE in a public meeting. The 
disclosure shall be entered into the minutes of the meeting. For pur-
poses of this section, a matter is a prospective directive to the PSF staff 
or a PSF Service Provider to undertake a specific investment or divesti-
ture of securities for the PSF. This term does not include ratification of 
prior securities transactions performed by the PSF staff or a PSF Ser-
vice Provider and does not include an action to allocate classes of assets 
within the PSF. 

(2) In addition, an SBOE Member shall fully disclose any 
substantial interest in any publicly or nonpublicly traded PSF invest-
ment (business entity) on the SBOE Member's annual financial report 
filed with the Texas Ethics Commission pursuant to Texas Government 
Code, §572.021. An SBOE Member has a substantial interest if the 
SBOE Member: 

(A) has a controlling interest in the business entity; 

(B) owns more than 10% of the voting interest in the 
business entity; 

(C) owns more than $25,000 of the fair market value of 
the business entity; 

(D) has a direct or indirect participating interest by 
shares, stock, or otherwise, regardless of whether voting rights are 
included, in more than 10% of the profits, proceeds, or capital gains 
of the business entity; 

(E) is a member of the board of directors or other gov-
erning board of the business entity; 

(F) serves as an elected officer of the business entity; or 

(G) is an employee of the business entity. 
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(i) Conflicts of interest. 

(1) A conflict of interest exists whenever SBOE Members 
or PSF Service Providers have business, [personal or private] commer-
cial, or other [business] relationships, including, but not limited to, per-
sonal and private relationships, that could reasonably be expected to di-
minish their independence of judgment in the performance of their du-
ties. For example, a person's independence of judgment is diminished 
when the person is in a position to take action or not take action with 
respect to PSF and such act or failure to act is, may be, or reasonably 
appears to be influenced by considerations of personal gain or benefit 
rather than motivated by the interests of the PSF. Conflicts include, but 
are not limited to, beneficial interests in securities, corporate director-
ships, trustee positions, familial relationships, or other special relation-
ships that could reasonably be considered a conflict of interest with the 
duties to the PSF. Further, Texas Education Code, §43.0032, requires 
disclosure and no participation, unless a waiver is granted, when an 
SBOE Member or a PSF Service Provider has a business, commercial, 
or other relationship that could reasonably be expected to diminish a 
person's independence of judgment in the performance of the person's 
responsibilities relating to the management or investment of the PSF. 
Such business, commercial, or other relationship is defined to be a re-
lationship that is prohibited under Texas Government Code, §572.051, 
or that would require public disclosure under Texas Government Code, 
§572.058, or a relationship that does not rise to this level but that is de-
termined by the SBOE to create an unacceptable risk to the integrity 
and reputation of the PSF investment program. 

(2) Any SBOE Member or PSF Service Provider who has 
a possible conflict of interest as defined in paragraph (1) of this subsec-
tion shall disclose the possible conflict to the commissioner of educa-
tion and the chair and vice chair of the SBOE on the disclosure form. 
The disclosure form is provided in this paragraph entitled "Potential 
Conflict of Interest Disclosure Form." 
Figure: 19 TAC §33.5(i)(2) (No change.) 

(3) A person who files a statement under paragraph (2) of 
this subsection disclosing a possible conflict of interest may not give 
advice or make decisions about a matter affected by the possible con-
flict of interest unless the SBOE, after consultation with the general 
counsel of the TEA, expressly waives this prohibition. The SBOE 
may delegate the authority to waive this prohibition. If a waiver is 
not granted by the SBOE or its delegate to an SBOE Member or a 
PSF Service Provider for [wishes to seek a waiver or determination 
of] a possible conflict of interest, the SBOE Member or PSF Service 
Provider may [shall] request an opinion from the Texas Ethics Com-
mission as to a determination of whether a conflict of interest exists. 
An SBOE Member will be given the assistance of the TEA ethics advi-
sor to help draft a request for an opinion, if such assistance is requested. 
When the SBOE Member or PSF Service Provider receives the opin-
ion of the Texas Ethics Commission and if a waiver is still sought, the 
SBOE Member or PSF Service Provider shall forward the opinion to 
the SBOE chair and vice chair and the commissioner. An opinion of 
the Texas Ethics Commission that determines a conflict exists is final 
and the SBOE may not waive the conflict of interest. An opinion of 
the Texas Ethics Commission that determines that no conflict exists 
will automatically result in an SBOE waiver. [If a decision concern-
ing a waiver cannot be achieved with sufficient expedition through the 
procedures specified in this subsection, the SBOE may vote to grant a 
waiver after consultation with the general counsel of the TEA.] 

(4) If an SBOE Member believes he or she has a conflict 
of interest based on the existence of certain relationships described in 
Texas Government Code, §572.058, the SBOE Member shall publicly 
disclose the conflict at an SBOE meeting or committee meeting and 

the SBOE Member shall not vote or otherwise participate in any de-
cision involving the conflict. In accordance with Texas Government 
Code, §572.058, the SBOE may not waive the prohibition under this 
paragraph. This requirement is in addition to the requirement of filing 
a disclosure under paragraph (2) of this subsection. 

(5) Texas Government Code, §572.051, establishes stan-
dards of conduct for state officers and employees. SBOE Members 
and TEA employees shall abide by these standards. 

(j) Prohibited transactions and interests. 

(1) For purposes of this section, the term "direct place-
ment" (with respect to investments that are not publicly traded) is de-
fined as a direct sale of fixed income securities, generally to institu-
tional investors, with or without the use of brokers or underwriters, 
primarily offered to Qualified Institutional Buyers (QIBs) and not reg-
istered by the Securities and Exchange Commission. The term does 
not include offerings or sales of interests in investment funds or invest-
ment vehicles. 

(2) For the purposes of this section, the term "placement 
agent" is defined as any third party, whether or not affiliated with a 
PSF Service Provider, that is a party to an agreement or arrangement 
(whether written or oral) with a PSF Service Provider for direct or in-
direct payment of a fee in connection with a PSF investment. 

(3) No SBOE Member or PSF Service Provider shall: 

(A) have a financial interest in a direct placement in-
vestment of the PSF; 

(B) serve as an officer, director, or employee of an entity 
in which a direct placement investment is made by the PSF; or 

(C) serve as a consultant to, or receive any fee, commis-
sion or payment from, an entity in which a direct placement investment 
is made by the PSF. 

(4) No SBOE Member shall: 

(A) act as a representative or agent of a third party in 
dealing with a PSF investment manager, Investment Counsel, or con-
sultant in connection with a PSF investment; or 

(B) be employed for two years after the end of his or 
her term on the SBOE with an organization in which the PSF invested, 
unless the organization's stock or other evidence of ownership is traded 
on the public stock or bond exchanges. 

(5) A PSF Service Provider shall: 

(A) not act as a representative or agent of a third party in 
dealing with a PSF investment manager, Investment Counsel, or con-
sultant in connection with a PSF investment; and 

(B) except as approved by the SBOE, not use a place-
ment agent in connection with a PSF investment unless: 

(i) the relationship of the PSF Service Provider with 
the placement agent, [and] any compensation, and a description of the 
services provided by the placement agent in connection with a PSF 
investment are [is] disclosed in writing to PSF staff [and approved by 
the SBOE]; 

(ii) the placement agent is registered with the Secu-
rities and Exchange Commission (SEC) or the Financial Industry Reg-
ulatory Authority (FINRA) or, if not required to register with the SEC 
or FINRA, is registered with an applicable regulatory body; [and] 

(iii) such placement agent does not share any fees 
with a non-registered person or entity; and[.] 
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(iv) in executed closing documents for the PSF in-
vestment, the PSF Service Provider contractually represents and war-
rants that the information provided about the placement agent is true, 
correct, and complete in all material respects. 

[(6) A placement agent approved by the SBOE may only 
be used in accordance with the SBOE's approval. If a PSF Service 
Provider wishes to use the same placement agent for a different purpose 
or in a different manner, a separate approval is required.] 

(6) [(7)] A placement agent shall file campaign contribu-
tion reports in the same manner as does a PSF Service Provider under 
subsection (o)(1) of this section for the period during which the place-
ment agent provides services in connection with a PSF investment. 

(k) Solicitation of support. No SBOE Member shall solicit or 
receive a campaign contribution on behalf of any political candidate, 
political party, or political committee from a PSF Service Provider [or 
any PSF manager, consultant, or staff member]. The [manager,] PSF 
Service Provider[, consultant, or staff member] shall report any such 
incident in writing to the commissioner of education for distribution to 
the SBOE. 

(l) Hiring external professionals. The SBOE may contract 
with [private professional] investment managers to [help] make or 
assist with PSF investments. The SBOE has the authority and re-
sponsibility to hire other external professionals, including custodians, 
Investment Counsel, or consultants. The SBOE shall select each 
professional based on merit and cost and subject to the provisions of 
§33.55 of this title (relating to Standards for Selecting Consultants, 
Investment Managers, Custodians, and Other Professionals To Provide 
Outside Expertise for the Fund). 

(m) Responsibilities of PSF Service Providers. The PSF Ser-
vice Providers shall be notified in writing of the code of ethics con-
tained in this section. Any existing contracts for investment and any 
future investment shall strictly conform to this code of ethics. The PSF 
Service Provider shall report in writing any suggestion or offer by an 
SBOE Member to deviate from the provisions of this section to the 
commissioner of education for distribution to the SBOE within 30 days 
of the PSF Service Provider discovering the violation. The PSF Ser-
vice Provider shall report in writing any violation of this code of ethics 
committed by another PSF Service Provider to the commissioner of ed-
ucation for distribution to the SBOE within 30 days of the PSF Service 
Provider discovering the violation. A PSF Service Provider or other 
person retained in a fiduciary capacity must comply with the provi-
sions of this section. 

(n) Gifts and entertainment. 

(1) Bribery. SBOE Members are prohibited from solicit-
ing, offering, or accepting gifts, payments, and other items of value 
in exchange for an official act, including a vote, recommendation, or 
any other exercise of official discretion pursuant to Texas Penal Code, 
§36.02. 

(2) Acceptance of gifts. 

(A) An SBOE Member may not accept gifts, favors, 
services, or benefits that may reasonably tend to influence the SBOE 
Member's official conduct or that the SBOE Member knows or should 
know are intended to influence the SBOE Member's official conduct. 
For purposes of this paragraph, a gift does not include an item with a 
value of less than $50, excluding cash, checks, loans, direct deposit, or 
negotiable instruments. 

(B) An SBOE Member may not accept a gift, favor, ser-
vice, or benefit from a Person [person] that the SBOE Member knows 

is interested or is likely to become interested in a charter, contract, pur-
chase, payment, claim, or other pecuniary transaction over which the 
SBOE has discretion. 

(C) An SBOE Member may not accept a gift, favor, ser-
vice, or benefit from a Person [person] that the SBOE Member knows 
to be subject to the regulation, inspection, or investigation of the SBOE 
or the TEA. 

(D) An SBOE Member may not solicit, accept, or agree 
to accept a gift, favor, service, or benefit from a Person [person] with 
whom the SBOE Member knows that civil or criminal litigation is 
pending or contemplated by the SBOE or the TEA. 

(E) Except as prohibited in subparagraphs (A)-(D) of 
this paragraph and [So long as the gift or benefit is not given by a per-
son] subject to the requirements for PSF Service providers and lobby-
ists in subparagraph (F) of this paragraph, [SBOE's or the TEA's regula-
tion, inspection, or investigation,] an SBOE Member may accept a gift, 
favor, service, or benefit [payment, or contribution from an individual 
who is not registered as a lobbyist with the Texas Ethics Commission] 
if it fits into one of the following categories: 

(i) items worth less than $50, but [(] may not be cash, 
checks, loans, or negotiable instruments[)]; 

(ii) item is given in the context of a [independent] 
relationship, such as kinship, or a personal, professional, or business 
relationship that is independent of the SBOE Member's official capac-
ity; 

(iii) fees for services rendered outside the SBOE 
Member's official capacity; 

(iv) government property issued by a governmental 
entity that allows the use of the property; or 

(v) food, lodging, entertainment, and transportation, 
if accepted as a guest and the donor is present. 

(F) In addition to the requirements of subparagraph (E) 
of this paragraph, the [The] following provisions govern the disposition 
of an individual who is a PSF Service Provider or who is both a lob-
byist registered with the Texas Ethics Commission and who represents 
a person subject to the SBOE's or the TEA's regulation, inspection, 
or investigation. A gift, favor, service, or benefit from a PSF Service 
Provider or lobbyist will not be considered a violation of the prohibi-
tion set forth in subparagraph (C) of this paragraph. 

(i) An SBOE Member may not accept the following 
from a PSF Service Provider or lobbyist, even if otherwise permitted 
under subparagraph (E) of this paragraph: 

(I) loans, cash, checks, direct deposits, or nego-
tiable instruments; 

(II) transportation [travel] or lodging for a plea-
sure trip; 

(III) transportation or [travel and] lodging in 
connection with a fact-finding trip or to a seminar or conference at 
which the SBOE Member does not provide services; 

(IV) entertainment worth more than $250 in a 
calendar year; 

(V) gifts, other than awards and mementos, that 
combined are worth more than $250 in value for a calendar year. Gifts 
do not include food, entertainment, lodging, and transportation if ac-
cepted as a guest and the PSF Service Provider or lobbyist is present; 
or 
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(VI) individual awards and mementos worth 
more than $250 each if from a lobbyist or worth $50 or more each if 
from a PSF Service Provider. 

(ii) An SBOE Member may accept food and bever-
ages as a guest if the PSF Service Provider or lobbyist is present. 

(G) An SBOE Member may not solicit, agree to accept, 
or accept an honorarium in consideration for services that the SBOE 
Member would not have been asked to provide but for the SBOE Mem-
ber's official position. An SBOE Member may accept food, transporta-
tion, and lodging in connection with a speech performed as a result of 
the SBOE Member's position in accordance with the rulings with the 
Texas Ethics Commission, which may place limitations on the type of 
entity that may fund such travel. An SBOE Member must report the 
food, lodging, or transportation accepted under this subparagraph in 
the SBOE Member's annual personal financial statement. 

(H) Under no circumstances shall an SBOE Member 
accept a prohibited gift if the source of the gift is not identified or if 
the SBOE Member knows or has reason to know that the gift is being 
offered through an intermediary. 

(I) If an unsolicited prohibited gift is received by an 
SBOE Member, he or she should return the gift to its source. If that 
is not possible or feasible, the gift should be donated to charity. The 
SBOE Member shall report the return of the gift or the donation of the 
gift to the commissioner of education. 

(J) A PSF Service Provider shall file a report annually 
on January 31 of each year on the expenditure report provided in this 
subparagraph entitled "Report of Expenditures of Persons Providing 
Services to the State Board of Education Relating to the Management 
and Investment of the Permanent School Fund." The report shall be for 
the time period beginning on January 1 and ending on December 31 of 
the previous year. The expenditure report must describe in detail any 
expenditure of more than $50 made by the Person [person] on behalf 
of: 
Figure: 19 TAC §33.5(n)(2)(J) 
[Figure: 19 TAC §33.5(n)(2)(J)] 

(i) an SBOE Member; 

(ii) the commissioner of education; or 

(iii) an employee of the TEA or of a nonprofit cor-
poration created under the Texas Education Code, §43.006. 

(K) A PSF Service Provider shall file a report annually 
with the TEA's PSF office, in the format specified by the PSF staff, on 
or before January 31 of each year. The report will be deemed to be filed 
when it is actually received. The report shall be for the time period 
beginning on January 1 and ending on December 31 of the previous 
year. It shall list any individuals who served in any of the following 
capacities at any time during the reporting period: 

(i) all members of the governing body of the PSF 
Service Provider; 

(ii) the officers of the PSF Service Provider; 

(iii) any broker who conducts transactions with PSF 
funds; 

(iv) all members of the governing body of the firm 
of a broker who conducts transactions with PSF funds; and 

(v) all officers of the firm of a broker who conducts 
transactions with PSF funds. 

(L) This subsection does not apply to campaign contri-
butions. 

(M) Each SBOE Member and each PSF Service 
Provider shall, no later than April 15, file an annual report affirmatively 
disclosing any violation of this code of ethics known to that Person 
[person] during the time period beginning January 1 and ending 
December 31 of the previous year which has not previously been dis-
closed in writing to the commissioner of education for distribution to 
all board members, or affirmatively state that the Person [person] has 
no knowledge of any such violation. For purposes of this subparagraph 
only, "SBOE Member" means only the individual elected official. 

(o) Campaign contributions. 

(1) A PSF Service Provider shall, no later than January 31 
and July 31, file a semi-annual report of each political contribution that 
the PSF Service Provider has made to an SBOE Member or a candidate 
seeking election to the SBOE in writing to the commissioner of educa-
tion. The report shall be for the six-month time period preceding the 
reporting dates and include the name of each SBOE Member or can-
didate seeking election to the SBOE who received a contribution, the 
amount of each contribution, and date of each contribution. Subsection 
(u) of this section does not apply to the first report filed. A report shall 
be filed even if the PSF Service Provider made no reportable contri-
bution during the reporting period to an SBOE Member or a candidate 
seeking election to the SBOE. The commissioner of education shall 
communicate the information included in the disclosure to all SBOE 
Members. 

(2) Any person or firm filing a response to an RFP or RFQ 
relating to the management and investments of the PSF shall disclose 
in the response whether at any time in the preceding four years from the 
due date of the response to the RFP or RFQ the person or firm has made 
a campaign contribution to a candidate for or member of the SBOE. 

(p) Compliance with professional standards. 

(1) SBOE Members and PSF Service Providers who are 
members of professional organizations which promulgate standards of 
conduct must comply with those standards. 

(2) To the extent applicable to them, PSF Service Providers 
must comply with the Code of Ethics and Standards of Professional 
Conduct of the Chartered Financial Analyst Institute [(CFA Institute)]. 

(q) Transactions involving [between] PSF Service Providers 
[and/or consultants]. 

(1) A PSF Service Provider other than a PSF executing bro-
ker [Providers or persons who act as consultants to the SBOE regarding 
investment and management of the PSF] shall not engage in any trans-
action involving the assets of the PSF with a Person who is an SBOE 
Member, Investment Counsel, [another PSF Service Provider or a per-
son who acts as] a consultant to the SBOE or to an SBOE Member, 
or a member of the PSF staff or TEA legal staff who is responsible 
for managing or investing assets of the PSF or providing investment or 
management advice or legal advice regarding the investment or [and] 
management of the PSF. 

(2) A PSF Service Provider other than a PSF executing bro-
ker [Providers and/or consultants to the SBOE who provide advice re-
garding investment and management of the PSF] shall report to the 
SBOE on a quarterly basis all investment transactions or trades and 
any fees or compensation paid or received in connection with the trans-
actions or trades with a Person who is an SBOE Member, Investment 
Counsel, [another PSF Service Provider or a person who acts as] a con-
sultant to the SBOE or an SBOE Member, or a member of the PSF staff 
or TEA legal staff who is responsible for managing or investing assets 
of the PSF or providing investment or management advice or legal ad-
vice regarding the investment or [and] management of the PSF. 
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(r) Compliance and enforcement. 

(1) The SBOE will enforce this section through its chair or 
vice chair or the commissioner of education. 

(2) Any violation of this section will be reported to the 
chair and vice chair of the SBOE and the commissioner of education 
and a recommended action will be presented to the SBOE by the chair 
or the commissioner. A violation of this section may result in the termi-
nation of the contract or a lesser sanction. Repeated minor violations 
may also result in the termination of the contract. 

(3) The PSF compliance officer under the direction of the 
TEA confidentiality officer shall act as custodian of all statements, 
waivers, and reports required under this section for purposes of pub-
lic disclosure requirements. 

(4) The ethics advisor of the TEA shall respond to inquiries 
from the SBOE Members and PSF Service Providers concerning the 
provisions of this section. The ethics advisor may confer with the gen-
eral counsel and the executive administrator of the PSF. 

(5) No payment shall be made to a PSF Service Provider 
who has failed to timely file a completed report as described by sub-
section (m) of this section, until a completed report is filed. 

(s) Ethics training. The SBOE shall receive annual training 
regarding state ethics laws through the Texas Ethics Commission and 
the TEA's ethics advisor. 

(t) TEA general ethical standards. The commissioner of edu-
cation and PSF staff shall comply with the General Ethical Standards 
for the Staff of the Permanent School Fund and the Commissioner of 
Education. 

(u) Reporting period. A new report required by an amendment 
to the code of ethics need only concern events after the effective date of 
the amendment. An amendment to a rule that presently requires a report 
does not affect the reporting period unless the amendment explicitly 
changes the reporting period. 

(v) Statutory statement. 

(1) A "statutory financial advisor or service provider" as 
defined in this subsection shall on or before April 15 file a statement 
as required by Texas Government Code, §2263.005, with the commis-
sioner of education and the state auditor, for the previous calendar year. 
The statement will be deemed filed when it is actually received. A 
statutory financial advisor or service provider shall promptly file a new 
or amended statement with the commissioner of education and the state 
auditor whenever there is new information required to be reported un-
der Texas Government Code, §2263.005(a). 

(2) A "statutory financial advisor or service provider" is a 
member of the Committee of Investment Advisors or an individual 
or business entity, including a financial advisor, financial consultant, 
money or investment manager, or broker, who is not an employee of 
the TEA, but who provides financial services or advice to the TEA or 
the SBOE or an SBOE member in connection with the management 
and investment of the PSF and who may reasonably be expected to re-
ceive, directly or indirectly, more than $5,000 in compensation from 
the TEA or the SBOE during a fiscal year. 

(3) An annual statement required to be filed under this sub-
section will be made using the form developed by the state auditor. 

§33.15. Objectives. 

(a) Investment objectives. 

(1) Investment objectives have been formulated based on 
the following considerations: 

(A) the anticipated financial needs of the Texas public 
free school system in light of expected future contributions to the Texas 
Permanent School Fund (PSF); 

(B) the need to preserve capital; 

(C) the risk tolerance set by the State Board of Educa-
tion (SBOE) and the need for diversification; 

(D) observations about historical rates of return on var-
ious asset classes; 

(E) assumptions about current and projected capital 
market and general economic conditions and expected levels of 
inflation; 

(F) the need to invest according to the prudent person 
rule; and 

(G) the need to document investment objectives, guide-
lines, and performance standards. 

(2) Investment objectives represent desired results and are 
long-term in nature, covering typical market cycles of three to five 
years. Any shortfall in meeting the objectives should be explainable 
in terms of general economic and capital market conditions and asset 
allocation. 

(3) The investment objectives are consistent with generally 
accepted standards of fiduciary responsibility. 

(4) Under the provisions of this chapter, investment man-
agers shall have discretion and authority to implement security selec-
tion and timing. 

(b) Goal and objectives for the PSF. 

(1) Goal. The goal of the SBOE for the PSF shall be to in-
vest for the benefit of current and future generations of Texans consis-
tent with the safety of principal, in light of the strategic asset allocation 
plan adopted. To achieve this goal, PSF investment shall be carefully 
administered at all times. 

(2) Objectives. 

(A) The preservation and safety of principal shall be a 
primary consideration in PSF investment. 

(B) Fixed income securities shall be purchased at the 
highest total return [yield] consistent with the preservation and safety 
of principal. 

(C) To the extent possible, the PSF management 
[administrators] shall hedge against inflation. 

(D) Securities, except investments for cash man-
agement purposes [as specified in §33.25 of this title (relating to 
Permissible and Restricted Investments and General Guidelines for 
Investment Managers)], shall be selected for investment on the basis 
of long-term investment merits rather than short-term gains. 

(c) Investment rate of return and risk objectives. 

(1) Because the education needs of the future generations 
of Texas school children are long-term in nature, the return objective 
of the PSF shall also be long-term and focused on fairly balancing the 
benefits between the current generation and future generations while 
preserving the real per capita value of the PSF. 

(2) Investment rates of return shall adhere to the Chartered 
Financial Analyst (CFA) Institute Global Investment Performance 
Standards (GIPS) guidelines in calculating and reporting investment 
performance return information. 
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(3) The overall risk level of PSF assets in terms of poten-
tial for price fluctuation shall not be extreme and risk variances shall 
be acceptable in the context of the overall goals and objectives for the 
investment of the PSF assets [minimal]. The primary means of achiev-
ing such a risk profile are: 

(A) a broad diversification among asset classes that[, as 
nearly as possible,] react as independently as possible [independently] 
through varying economic and market circumstances; 

(B) careful control of risk level within each asset class 
by avoiding over-concentration and not taking extreme positions 
against the market indices [averages]; and 

(C) a degree of emphasis on stable growth. 

(4) Over time, the volatility of returns (or risk) for the total 
fund, as measured by standard deviation of investment returns, should 
be comparable to investments in market indices in the proportion in 
which the PSF invests. 

(5) The rate of return objective of the total PSF [domestic 
equity] fund shall be to earn, over time, an average annual total rate of 
return that meets or exceeds the rate of return of a composite bench-
mark index, consisting of [that of a] representative benchmark indices 
for the asset classes in which the PSF is invested that are aggregated 
in proportion to the actual asset allocation of the PSF for the relevant 
time period, while maintaining an acceptable risk level compared to 
that of the composite [index, combining dividends and capital appre-
ciation, while maintaining an acceptable risk level compared to that of 
the representative] benchmark index. 

(6) The rate of return objective of each asset class in which 
the PSF is invested, other than the short-term cash [the international 
equity] fund, shall be to earn, over time, an average annual average 
[total] rate of return that meets or exceeds that of a representative 
[international] benchmark index for such asset class in U.S. dollars, 
combining dividends, [and] capital appreciation, income, and interest 
income, as applicable, while maintaining an acceptable risk level 
compared to that of the representative benchmark index. 

[(7) The objective of the domestic fixed income fund shall 
be to earn, over time, an average annual total rate of return that meets or 
exceeds that of a representative benchmark index, combining interest 
income and capital appreciation, while maintaining an acceptable risk 
level compared to that of the representative benchmark index.] 

[(8) The objective of the real estate fund shall be to earn, 
over time, an average annual total rate of return that meets or exceeds 
that of a representative benchmark index in U.S. dollars, combining 
income and capital appreciation, while maintaining an acceptable risk 
level compared to that of the representative benchmark index.] 

[(9) The objective of the private equity fund shall be to 
earn, over time, an average annual total rate of return that meets or 
exceeds that of a representative benchmark or a targeted internal rate 
of return in U.S. dollars, combining income and capital appreciation, 
while maintaining an acceptable risk level compared to that of the rep-
resentative benchmark.] 

[(10) The objective of the absolute return fund shall be to 
earn, over time, an average annual total rate of return that meets or ex-
ceeds that of a representative benchmark index in U.S. dollars, combin-
ing income and capital appreciation, while maintaining an acceptable 
risk level compared to that of the representative benchmark index.] 

[(11) The objective of the real return fund shall be to earn, 
over time, an average annual total rate of return that meets or exceeds 
that of a representative benchmark index in U.S. dollars, combining 

income and capital appreciation, while maintaining an acceptable risk 
level compared to that of the representative benchmark index.] 

[(12) The objective of the risk parity fund shall be to earn, 
over time, an average annual total rate of return that meets or exceeds 
that of a representative benchmark index in U.S. dollars, combining 
income and capital appreciation, while maintaining an acceptable risk 
level compared to that of the representative benchmark index.] 

(7) [(13)] The objective of the short-term cash fund shall 
be to provide liquidity for the timely payment of security transactions, 
while earning a competitive return. The expected return, over time, 
shall meet or exceed that of the representative benchmark index, while 
maintaining an acceptable risk level compared to that of the represen-
tative benchmark index. 

(8) [(14)] Notwithstanding the risk parameters specified in 
paragraphs (4)-(6) [(4)-(13)] of this subsection, consideration shall be 
given to marginal risk variances exceeding the representative bench-
mark indices if returns are commensurate with the risk levels of the 
respective portfolios. 

(d) Asset allocation policy. 

(1) The SBOE shall adopt and implement a strategic asset 
allocation plan based on a well diversified, balanced investment ap-
proach that uses a broad range of asset classes indicated by the follow-
ing characteristics of the PSF: 

(A) the long-term nature of the PSF; 

(B) the spending policy of the PSF; 

(C) the relatively low liquidity requirements of the PSF; 

(D) the investment preferences and risk tolerance of the 
SBOE; 

(E) the rate of return objectives; and 

(F) the diversification objectives of the PSF, specified in 
the Texas Constitution, Article VII, §5(d), the Texas Education Code, 
Chapter 43, and the provisions of this chapter. 

(2) The strategic asset allocation plan shall contain guide-
line percentages, at market value of the total fund's assets, to be in-
vested in various asset classes. The guideline percentages will include 
both a target percentage and an acceptable strategic range for each asset 
class, recognizing that the target mix may not be attainable at a specific 
point in time since actual asset allocation will be dictated by current 
and anticipated market conditions, as well as the overall directions of 
the SBOE. 

(3) The SBOE Committee on School Finance/Permanent 
School Fund, with the advice of the PSF investment staff, shall re-
view the provisions of this section at least annually and, as needed, 
rebalance the assets of the portfolio according to the asset allocation re-
balancing procedure specified in the PSF Investment Procedures Man-
ual. The SBOE Committee on School Finance/Permanent School Fund 
shall consider the industry diversification and the percentage allocation 
within the following asset classes: 

(A) domestic equities; 

(B) international equities; 

(C) emerging market equities; 

(D) [(C)] domestic fixed income; 

(E) emerging market debt local currency; 

(F) [(D)] real estate; 
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(G) [(E)] private equity; 

(H) [(F)] absolute return; 

(I) [(G)] real return; 

(J) [(H)] risk parity; [and] 

(K) [(I)] cash; and[.] 

(L) other asset classes as approved by the SBOE. 

(4) To the extent practicable, investments [Investments] 
shall not exceed the strategic ranges the SBOE establishes for each 
asset class, recognizing the inability to actively reduce allocations to 
certain asset classes. 

(5) Periodically, the SBOE shall allocate segments of the 
total fund to each investment manager and specify guidelines, invest-
ment objectives, and standards of performance that apply to those as-
sets. 

§33.20. Responsible Parties and Their Duties. 
(a) The Texas Constitution, Article VII, §§1-8, establishes the 

Available School Fund, the Texas Permanent School Fund (PSF), and 
the State Board of Education (SBOE), and specifies the standard of care 
SBOE members must exercise in managing PSF assets. In addition, 
the constitution directs the legislature to establish suitable provisions 
for supporting and maintaining an efficient public free school system, 
defines the composition of the PSF and the Available School Fund, and 
requires the SBOE to set aside sufficient funds to provide free instruc-
tional materials for the use of children attending the public free schools 
of this state. 

(b) The SBOE shall be responsible for overseeing all aspects 
of the PSF and may contract with [employ] any of the following parties, 
whose duties and responsibilities are as follows. 

(1) An external investment manager is a Person [person, 
firm, corporation, financial company, or insurance company] the SBOE 
retains by contract to manage and invest a portion of the PSF assets 
under specified guidelines. 

(2) A custodian is an organization, normally a financial 
company, the SBOE retains to safe keep [safekeep], and provide 
accurate and timely reports of, PSF assets. 

(3) A consultant is a Person [person or firm] the SBOE re-
tains to advise the SBOE on PSF matters based on professional exper-
tise. 

(4) Investment Counsel [counsel or consultant] is a Person 
[person or firm] retained under criteria specified in the PSF Investment 
Procedures Manual to advise PSF investment staff and the SBOE Com-
mittee on School Finance/Permanent School Fund within the policy 
framework established by the SBOE. Investment Counsel may be as-
signed such tasks as [is responsible for] asset allocation reviews, man-
ager searches, spending policy recommendations and research related 
to the management of PSF [the fund's] assets. 

(5) A performance measurement consultant is a Person 
[person or firm] retained to provide the SBOE Committee on School 
Finance/Permanent School Fund an analysis of the PSF portfolio 
performance. The outside portfolio performance measurement service 
firm shall perform the analysis on a quarterly or as-needed basis. 
Quarterly reports shall be distributed to each member of the SBOE 
Committee on School Finance/Permanent School Fund, and a rep-
resentative of the firm shall be available as necessary to brief the 
committee. 

(6) The State Auditor's Office is an independent state 
agency that performs an annual financial audit of the Texas Education 

Agency (TEA) at the direction of the Texas Legislature. The financial 
audit, conducted according to generally accepted auditing standards, 
is designed to test compliance with generally accepted accounting 
principles. The state auditor performs tests of the transactions of 
the PSF Investment Office as part of this annual audit, including 
compliance with governing statutes and SBOE policies and directives. 
The TEA Internal Audit Division will participate in the audit process 
by participating in entrance and exit conferences, being provided 
copies of all reports and management letters furnished by the external 
auditor, and having access to the external auditor's audit programs and 
working papers. 

(7) The SBOE may retain independent external auditors to 
review the PSF accounts annually or on an as-needed basis. The TEA 
Internal Audit Division will participate in the audit process by partic-
ipating in entrance and exit conferences, being provided copies of all 
reports and management letters furnished by the external auditor, and 
having access to the external auditor's audit programs and working pa-
pers. 

(c) The SBOE shall meet on a regular or as-needed basis to 
conduct the affairs of the PSF. 

(d) In case of emergency or urgent public necessity, the SBOE 
Committee on School Finance/Permanent School Fund or the SBOE, 
as appropriate, may hold an emergency meeting under the Texas Gov-
ernment Code, §551.045. 

(e) The SBOE shall have the following exclusive duties: 

(1) determining the strategic asset allocation mix between 
asset classes based on the attending economic conditions and the PSF 
goals and objectives; 

(2) ratifying all investment transactions pertaining to the 
purchase, sale, or reinvestment of assets by all internal and external 
investment managers for the current reporting period; 

(3) appointing members to the SBOE Investment Advisory 
Committee; 

(4) approving the selection of, and all contracts with, exter-
nal [professional] investment managers, financial advisors, Investment 
Counsel, financial or other consultants, or other external professionals 
retained [employed] to help the SBOE invest [the] PSF assets; 

(5) approving the selection of, and the performance mea-
surement contract with, a well-recognized and reputable firm retained 
[employed] to evaluate and analyze PSF investment results. The ser-
vice shall compare investment results to the written investment objec-
tives of the SBOE and also compare the investment of the PSF with 
the investment of other public and private funds against market indices 
and by managerial style; 

(6) setting policies, objectives, and guidelines for investing 
PSF assets; and 

(7) representing the PSF to the state. 

(f) The SBOE may establish committees to administer the af-
fairs of the PSF. The duties and responsibilities of any committee es-
tablished shall be specified in the PSF Investment Procedures Manual. 

(g) The PSF shall have an executive administrator, with a staff 
to be adjusted as necessary, who functions directly with the SBOE 
through the SBOE Committee on School Finance/Permanent School 
Fund concerning investment matters, and who functions as part of the 
internal operation under the commissioner of education. At all times, 
the PSF executive administrator and staff shall invest PSF assets as di-
rected by the SBOE according to the Texas Constitution and all other 
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applicable Texas statutes, as amended, and SBOE rules governing the 
operation of the PSF. The PSF staff shall: 

(1) administer the PSF, including investing and managing 
assets and contracting in connection therewith, according to SBOE 
goals and objectives; 

(2) execute all directives, policies, and procedures from the 
SBOE and the SBOE Committee on School Finance/Permanent School 
Fund; 

(3) keep records and provide a continuous and accurate ac-
counting of all PSF transactions, revenues, and expenses and provide 
reports on the status of the PSF portfolio; 

(4) advise any officials, investment firms, or other inter-
ested parties about the powers, limitations, and prohibitions regarding 
PSF investments that have been placed on the SBOE or PSF investment 
staff by statutes, attorney general opinions and court decisions, or by 
SBOE policies and operating procedures; 

(5) continuously research all internally managed securi-
ties held by the PSF and report to the SBOE Committee on School 
Finance/Permanent School Fund and the SBOE any information 
requested, including reports and statistics on the PSF, for the purpose 
of administering the PSF; 

(6) establish and maintain a procedures manual that imple-
ments this section to be approved by the SBOE; 

(7) make recommendations regarding investment and 
policy matters to the SBOE Committee on School Finance/Permanent 
School Fund and the SBOE; and 

(8) establish and maintain accounting policies and internal 
control procedures concerning all receipts, disbursements and invest-
ments of the PSF, according to the procedures adopted by the SBOE. 

§33.25. Permissible and Restricted Investments and General Guide-
lines for Investment Managers. 

(a) Permissible investments. Any investment that satisfies the 
prudence standard, is consistent with the Fund's investment policy and 
portfolio objectives, and is used in executing investment strategies ap-
proved by the State Board of Education (SBOE). 

[(1) Equities are considered to be common or preferred cor-
porate stocks; corporate bonds, debentures, or preferreds that may be 
converted into corporate stock; and investment trusts. Stocks listed or 
traded on well recognized or principal U.S. or foreign exchanges or na-
tionally recognized over-the-counter markets are permitted.] 

[(2) Fixed income securities are considered to be U.S. or 
foreign treasury or government agency obligations, U.S. or foreign cor-
porate bonds, asset- or mortgage-backed securities, taxable municipal 
obligations, Canadian bonds, Yankee bonds, supranational bonds (de-
nominated in U.S. dollars), and 144A securities.] 

[(3) Real estate is considered to be investments in real 
properties, as well as investments in real estate related securities, real 
estate related debt, and real estate related funds. Common property 
types associated with real estate investments are, but not limited to, 
apartments, office buildings, retail centers, infrastructure, timberlands, 
and industrial parks.] 

[(4) Private equity is considered to be, but not limited to, 
venture capital, buy-out investing, mezzanine financing, and distressed 
debt.] 

[(5) Absolute returns are investments in a diversified bun-
dle of primarily marketable investment strategies that seek positive re-
turns, regardless of market direction.] 

[(6) Real returns are investments that target a return that 
exceed the rate of inflation, measured by the Consumer Price Index 
(CPI), by a premium.] 

[(7) Risk parity is an investment strategy that creates a port-
folio in which various asset class groups contribute equally to the over-
all risk of the portfolio as measured by the standard deviation of re-
turns.] 

[(8) Cash equivalents are securities with maturities of less 
than or equal to one year that are considered to include interest bearing 
or discount instruments of the U.S. government or its agencies, money 
market funds, corporate discounted instruments, corporate-issued com-
mercial paper, time deposits of U.S. or foreign banks, bankers accep-
tances, and fully collateralized repurchase agreements. Both U.S. and 
foreign offerings are permitted. All residual cash in the Texas Perma-
nent School Fund (PSF) portfolio must be swept and invested on a daily 
basis.] 

[(9) Any form of investment or nonpublicly traded invest-
ment may be considered by the State Board of Education (SBOE) based 
on risk and return characteristics, provided the investment is consistent 
with PSF goals and objectives.] 

[(10) The SBOE may approve currency hedging strategies 
for the international portfolios and delineate the related procedures in 
the "Standards of Performance" section of the PSF Investment Proce-
dures Manual.] 

(b) Prohibited transactions and restrictions. Except as pro-
vided in subsection (a) of this section or as approved or delegated by 
the SBOE [Unless the SBOE gives its written approval], the following 
prohibited transactions and restrictions apply to [for] all Texas Perma-
nent School Fund (PSF) investment [PSF] managers with respect to the 
investment or handling of PSF assets, except as otherwise noted: 

(1) short sales of any kind; 

(2) purchasing letter or restricted stock; 

(3) buying or selling on margin; 

(4) engaging in purchasing or writing options or similar 
transactions; 

(5) purchasing or selling futures on commodities contracts; 

(6) borrowing by [money, or] pledging or otherwise en-
cumbering PSF assets; 

(7) purchasing the equity or debt securities of the PSF in-
vestment [portfolio] manager's own organization or an affiliated organ-
ization; 

(8) engaging in any purchasing transaction, after which the 
cumulative market value of common stock in a single corporation ex-
ceeds 2.5% of the PSF total market value or 5.0% of the manager's total 
portfolio market value; 

(9) engaging in any purchasing transaction, after which the 
cumulative number of shares of common stock in a single corporation 
held by the PSF exceeds 5.0% of the outstanding voting stock of that 
issuer; 

(10) engaging in any purchasing transaction, after which 
the cumulative market value of fixed income securities or cash equiva-
lent securities in a single corporation (excluding the U.S. government, 
its federal agencies, and government sponsored enterprises) exceeds 
2.5% of the PSF total market value or 5.0% of the investment man-
ager's total portfolio market value with the PSF; 

(11) purchasing tax exempt bonds; 
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(12) purchasing guaranteed investment contracts (GICs) 
from an insurance company or bank investment contracts (BICs) from 
a bank not rated at least AAA by Standard & Poor's or Moody's; 

(13) purchasing any publicly traded fixed income security 
not rated investment grade by Standard & Poor's (BBB-), Moody's 
(Baa3), or Fitch (BBB-), subject to the provisions of the PSF Invest-
ment Procedures Manual and the following restrictions: 

(A) when ratings are provided by the three rating agen-
cies, the middle rating shall be used; 

(B) when ratings are provided by two ratings agencies, 
the lower rating is used; or 

(C) when a rating is provided by one rating agency, the 
sole rating is used; 

(14) purchasing short-term money market instruments 
rated below A-1 by Standard & Poor's or P-1 by Moody's; 

(15) engaging in any transaction that results in unrelated 
business taxable income (excluding current holdings); 

(16) engaging in any transaction considered a "prohibited 
transaction" under the Internal Revenue Code or the Employee Retire-
ment Income Security Act (ERISA); 

(17) purchasing precious metals or other commodities; 

(18) engaging in any transaction that would leverage a 
manager's position; 

(19) lending securities owned by the PSF, but held in cus-
tody by another party, such as a bank custodian, to any other party for 
any purpose, unless lending securities according to a separate written 
agreement the SBOE approved; and 

(20) purchasing fixed income securities without a stated 
par value amount due at maturity. 

(c) General guidelines for investment managers. 

(1) Each investment manager retained to manage a portion 
of PSF assets shall be aware of, and operate within, the provisions of 
this chapter and all applicable Texas statutes. 

(2) As fiduciaries of the PSF, investment managers shall 
discharge their duties solely in the interests of the PSF according to the 
prudent expert rule, engaging in activities that include the following. 

(A) Diversification. Each manager's portfolio should be 
appropriately diversified within its applicable asset class. [The invest-
ment policy shall be to diversify each manager's common stock port-
folio by participating in industries and companies with above average 
prospects or sound fundamentals.] 

(B) Securities trading. 

(i) Each manager shall send copies of each transac-
tion record to the PSF investment staff and custodians. 

(ii) Each manager shall be required to reconcile the 
accounts under management on a monthly basis with the PSF invest-
ment staff and custodians. 

(iii) Each manager shall be responsible for comply-
ing fully with PSF policies for trading securities and selecting broker-
age firms, as specified in §33.40 of this title (relating to Trading and 
Brokerage Policy). In particular, the emphasis of security trading shall 
be on best execution; that is, the highest proceeds to the PSF and the 
lowest costs, net of all transaction expenses. Placing orders shall be 
based on the financial viability of the brokerage firm and the assurance 
of prompt and efficient execution. 

(iv) The SBOE shall require each external manager 
to indemnify the PSF for all failed trades not due to the negligence of 
the PSF or its custodian in instances where the selection of the broker 
dealer is not in compliance with §33.40 of this title (relating to Trading 
and Brokerage Policy). 

(C) Acknowledgments in writing. 

(i) Each external investment manager retained 
by the PSF must be a person, firm, or corporation registered as an 
investment adviser under the Investment Adviser Act of 1940, a 
bank as defined in the Act, or an insurance company qualified to do 
business in more than one state, and must acknowledge its fiduciary 
responsibility in writing. A firm registered with the Securities and 
Exchange Commission (SEC) must annually provide a copy of its 
Form ADV, Section II. 

(ii) The SBOE may require each external manager to 
obtain coverage for errors and omissions in an amount set by the SBOE, 
but the coverage shall be at least the greater of $500,000 or 1.0% of the 
assets managed, not exceeding $10 million. The coverage should be 
specific as to the assets of the PSF. The manager shall annually provide 
evidence in writing of the existence of the coverage. 

(iii) Each external manager may be required by the 
SBOE to obtain fidelity bonds, fiduciary liability insurance, or both. 

(iv) Each manager shall acknowledge in writing re-
ceiving a copy of, and agreeing to comply with, the provisions of this 
chapter. 

(D) Discretionary investment authority. Subject to the 
provisions of this chapter, any investment manager of marketable se-
curities or other investments, retained by the PSF, shall have full dis-
cretionary investment authority over the assets for which the manager 
is responsible. Specialist advisors and investment managers retained 
for alternative asset investments may have a varying degree of discre-
tionary authority, which will be outlined in [the respective manage-
ment] contract documentation. 

(d) Reporting procedures for investment managers. The in-
vestment manager shall: 

(1) prepare a monthly and quarterly report for delivery to 
the SBOE, the SBOE Committee on School Finance/Permanent School 
Fund, and the PSF investment staff that shall include, in the appropriate 
format, items requested by the SBOE. The monthly reports shall briefly 
cover the firm's economic review; a review of recent and anticipated in-
vestment activity; a summary of major changes that have occurred in 
the investment markets and in the portfolio, particularly since the last 
report; and a summary of the key characteristics of the PSF portfolio. 
Quarterly reports shall comprehensively cover the same information as 
monthly reports but shall also include any changes in the firm's struc-
ture, professional team, or product offerings; a detail of the portfolio 
holdings; and transactions for the period. Periodically, the PSF invest-
ment staff shall provide the investment manager a detailed description 
of, and format for, these reports; 

(2) when requested by the SBOE Committee on School Fi-
nance/Permanent School Fund, make a presentation describing the pro-
fessionals retained for the PSF, the investment process used for the PSF 
portfolio under the manager's responsibility, and any related issues; 

(3) when requested by the PSF investment staff, meet to 
discuss the management of the portfolio, new developments, and any 
related matters; and 

(4) implement a specific investment process for the PSF. 
The manager shall describe the process and its underlying philosophy 
in an attachment to its investment management agreement with the PSF 
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and manage according to this process until the PSF and manager agree 
in writing to any change. 

§33.30. Standards of Performance. 

(a) The State Board of Education (SBOE) Committee on 
School Finance/Permanent School Fund shall set and maintain per-
formance standards for the total Texas Permanent School Fund (PSF) 
[fund], for each asset class in which the assets [equity fund, the 
fixed income fund, and the cash fund] of the PSF are invested [Texas 
Permanent School Fund (PSF)], and for all investment managers based 
on criteria that include the following: 

(1) time horizon; 

(2) real rate of return; 

(3) representative benchmark index; 

(4) volatility of returns (or risk), as measured by standard 
deviation; and 

(5) universe comparison. 

(b) The SBOE Committee on School Finance/Permanent 
School Fund shall develop and implement the procedures necessary 
to establish and recommend to the SBOE the performance standards 
criteria. 

(c) Performance standards shall be included in the PSF Invest-
ment Procedures Manual. 

§33.35. Guidelines for the Custodian and the Securities Lending 
Agent. 

Completing custodial and security lending functions in an accurate and 
timely manner is necessary for effective investment management and 
accurate records. 

(1) A custodian shall have the following responsibilities re-
garding the segments of the funds for which the custodian is responsi-
ble. 

(A) Provide complete custody and depository services 
for the designated accounts. 

(B) Provide for investment of any cash on a daily basis 
to avoid uninvested amounts. 

(C) Implement the investment actions in a timely and 
effective manner as directed by the investment managers. 

(D) Collect all realizable income and principal and 
properly report the information on the periodic statements to the 
Texas Permanent School Fund (PSF) investment staff, the investment 
managers, or other appropriate parties. 

(E) Provide monthly and annual accounting statements, 
as well as on-line, real-time accounting, that includes all transactions. 
Accounting shall be based on accurate security values for cost and mar-
ket value and provided within a time frame acceptable to the State 
Board of Education (SBOE). 

(F) Report to the PSF investment staff situations in 
which security pricing is either not possible or subject to considerable 
uncertainty. 

(G) Distribute all proxy voting materials in a timely 
manner. 

(H) Provide research and assistance to the SBOE and 
the PSF investment staff on all issues related to accounting and admin-
istration. 

(I) Confirm that the depth of resources and personnel 
associated with the designated funds are comparable to those of the 
nation's leading custodial banks. 

(2) A securities lending agent for the PSF shall have the 
following responsibilities. 

(A) Provide complete transaction reporting for the des-
ignated funds. 

(B) Provide a monthly accounting, as well as on-line, 
real-time accounting for securities lending transactions, based on ac-
curate security values. 

(C) Report to the PSF investment staff any irregular sit-
uation that is outside the standard of practice for securities lending or 
inconsistent with the provisions of the securities lending agreement. 

(D) Implement a securities lending program for the PSF 
in a manner that does not impair any rights of the PSF by virtue of PSF 
ownership in securities. 

(E) As requested, provide research and assistance to the 
SBOE and the PSF investment staff on all issues related to accounting 
and administration. 

(F) Provide indemnification to the PSF satisfactory to 
the SBOE in the event of default on securities lending transactions. 

(G) Fully disclose all revenues and other fees associated 
with the securities lending program. 

(H) Comply with restrictions on types of securities 
lending transactions or eligible investments of cash collateral or any 
other restrictions imposed by the SBOE or the PSF investment staff. 
Unless the SBOE gives its written approval, the following guidelines 
apply to the PSF Securities Lending Program. Cash collateral rein-
vestment guidelines must meet the following standards. 

(i) Permissible investments. 

(I) U.S. Government and U.S. Agencies, under 
the following criteria: 

(-a-) any security issued by or fully guaran-
teed as to payment of principal and interest by the U.S. Government 
or a U.S. Government Agency or sponsored Agency, and eligible for 
transfer via Federal Reserve Bank book entry, Depository Trust Com-
pany book entry, and/or Participants Trust Company book entry; 

(-b-) maximum 397-day maturity on fixed 
rate; 

(-c-) maximum three-year maturity on float-
ing rate, with maximum reset period of 94 [90] days and use a standard 
repricing index such as London InterBank Offered Rate (LIBOR), Fed-
eral Funds, Treasury Bills, or commercial paper; and 

(-d-) no maximum dollar limit. 

(II) Bank obligations, under the following crite-
ria: 

(-a-) time deposits with maximum 60-day 
maturity on fixed rate or three-year maturity for floating rate, with 
maximum reset period of 60 days and use a standard repricing index 
such as LIBOR, Federal Funds, Treasury Bills, or commercial paper; 

(-b-) negotiable Certificates of Deposit with 
maximum 397-day maturity on fixed rate or three-year maturity for 
floating rate, with maximum reset period of 94 [90] days and use a 
standard repricing index such as LIBOR, Federal Funds, Treasury Bills, 
or commercial paper; 
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(-c-) bank notes with maximum 397-day ma-
turity on fixed rate or three-year maturity on floating rate, with maxi-
mum reset period of 94 [90] days and use a standard repricing index 
such as LIBOR, Federal Funds, Treasury Bills, or commercial paper; 

(-d-) bankers acceptances with maximum 
45-day maturity; 

(-e-) issued by banks with at least $25 billion 
in assets and, for floating rate bank obligations with a maturity greater 
than 397 days, a long-term rating of AA2 and AA by Moody's Investor 
Service and Standard & Poor's Corporation; and, for fixed rate or float-
ing rate bank obligations with a remaining maturity of 397 days or less, 
[with] a short-term rating of "Tier 1" as defined in clause (ii)(IV) of this 
subparagraph or, for such bank obligations without a short-term rating, 
an issuer rating of Tier 1 [for fixed rate and AA2 and AA by Moody's 
Investor Service and Standard & Poor's Corporation for floating rate]. 
In addition, placements can be made in branches within the following 
countries: 

(-1-) Canada; 

(-2-) France; 

(-3-) United Kingdom; and 

(-4-) United States; and 
(-f-) dollar limit maximum per institution of 

5.0% of investment portfolio at time of purchase. 

(III) Commercial paper, under the following cri-
teria: 

(-a-) dollar limit maximum per issuer of 5.0% 
of investment portfolio at time of purchase including any other obliga-
tions of that issuer as established in subclause (II)(-d-) of this clause. 
If backed 100% by bank Letter of Credit, then dollar limit is applied 
against the issuing bank; 

(-b-) must be rated "Tier 1" as defined in 
clause (ii)(IV) of this subparagraph; and 

(-c-) maximum 397-day maturity. 

(IV) Asset backed commercial paper, under the 
following criteria: 

(-a-) dollar limit maximum per issuer of 5.0% 
of investment portfolio; 

(-b-) must be rated "Tier 1" as defined in 
clause (ii)(IV) of this subparagraph; and 

(-c-) maximum 397-day maturity. 

(V) Asset backed securities, under the following 
criteria: 

(-a-) maximum 397-day weighted average 
life on fixed rate; 

(-b-) maximum three-year weighted average 
life on floating rate, with maximum reset period of 94 [90] days and 
use a standard repricing index such as LIBOR, Federal Funds, Treasury 
Bills, or commercial paper; and 

(-c-) rated Aaa and AAA by Moody's In-
vestor Service and Standard & Poor's Corporation at time of purchase. 
One AAA rating may suffice if only rated by one Nationally Recog-
nized Securities Rating Organization (NRSRO). 

(VI) Corporate debt (other than commercial pa-
per), under the following criteria: 

(-a-) must be senior debt; 
(-b-) maximum 397-day maturity on fixed 

rate; 
(-c-) maximum three-year maturity on float-

ing rate, with maximum reset [rest] period of 94 [90] days and use a 

standard repricing index such as LIBOR, Federal Funds, Treasury Bills, 
or commercial paper; 

(-d-) for floating rate corporate obligations 
with a maturity greater than 397 days, a long-term rating of AA2 
and AA by Moody's Investor Service and Standard & Poor's Corpo-
ration; and, for fixed rate or floating rate corporate obligations with 
a remaining maturity of 397 days or less, a [issuers or guarantor's] 
short-term rating of [obligations must be rated] "Tier 1" as defined in 
clause (ii)(IV) of this subparagraph or, for such corporate obligations 
without a short-term rating, an issuer rating of Tier 1 [for fixed rate 
and AA2 and AA by Moody's Investor Service and Standard & Poor's 
Corporation for floating rate]; and 

(-e-) dollar limit maximum per issuer of 5.0% 
of investment portfolio at time of purchase, including any other obli-
gations of that issuer. 

(VII) Reverse repurchase agreements, under the 
following criteria: 

(-a-) counterparty must be "Tier 1" rated as 
defined in clause (ii)(IV) of this subparagraph for fixed rate and AA2 
and AA by Moody's Investor Service and Standard & Poor's Corpora-
tion for floating rate or be a "Primary Dealer" in Government Securities 
as per the New York Federal Reserve Bank; 

(-b-) underlying collateral may be any secu-
rity permitted for direct investment; 

(-c-) lending agent or a third party custodian 
must hold collateral under tri-party agreement; 

(-d-) collateral must be marked to market 
daily and maintained at the following margin levels; 

(-1-) U.S. Government, U.S. Gov-
ernment Agency, sponsored Agency, International Organization at 
100%; 

(-2-) Certificate of Deposits, 
Bankers Acceptance, bank notes, commercial paper at 102% under 
one year to maturity and rated at least "Tier 1" as defined in clause 
(ii)(IV) of this subparagraph; and 

(-3-) corporate debt (other than 
commercial paper) at 105% rated at least AA2/AA or better by 
Moody's Investor Service and Standard & Poor's Corporation at time 
of purchase; 

(-e-) due to daily margin maintenance, dollar 
limits and maturity limits of underlying collateral are waived, except 
with respect to the maturity limit in subclause (II)(-d-) of this clause; 

(-f-) maximum 180-day maturity; and 
(-g-) dollar limit for total reverse repurchase 

agreements is the greater of $300 million or 15% of value of cash col-
lateral portfolio with one counterparty at time of purchase. 

(VIII) Foreign sovereign debt, under the follow-
ing criteria: 

(-a-) any security issued by or fully guaran-
teed as to payment of principal and interest by a foreign government 
whose sovereign debt is rated AA2/AA or better by Moody's Investor 
Service and Standard & Poor's Corporation at time of purchase. Se-
curities must be delivered to Lending Agent or a third party under a 
Tri-Party agreement; 

(-b-) dollar limit maximum per issuer or guar-
antor of 2.5% of investment portfolio; and 

(-c-) maximum maturity of 397 days. 

(IX) Short Term Investment Fund (STIF) and/or 
Registered Mutual Funds, under the following criteria: 

(-a-) funds must comprise investments simi-
lar to those that would otherwise be approved for securities lending 
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investment under the provisions of this subparagraph, not invest in 
derivatives, and not re-hypothecate assets; 

(-b-) lender must approve each fund in writ-
ing and only upon receipt of offering documents and qualified letter; 
and 

(-c-) fund must have an objective of a con-
stant share price of one dollar. 

(ii) Investment parameters. 

(I) Maximum weighted average maturity of in-
vestment portfolio must be 180 days. 

(II) Maximum weighted average interest rate ex-
posure of investment portfolio must be 60 days. 

(III) All investments must be U.S. dollar-denom-
inated. 

(IV) "Tier 1" credit quality is defined as the high-
est short-term rating category by the following NRSROs: 

(-a-) Standard & Poor's; 
(-b-) Moody's Investors Service; 
(-c-) Fitch Investors Service; and 
(-d-) Duff & Phelps, LLC. 

(V) At time of purchase all investments must 
be rated in the highest short-term numerical category by at least two 
NRSROs, one of which must be either Standard & Poor's or Moody's 
Investors Service. 

(VI) Issuer's ratings cannot be on negative credit 
watch at the time of purchase. 

(VII) Interest and principal only (IO, PO) 
stripped mortgages are not permitted. 

(VIII) Mortgage backed securities are not per-
mitted. 

(IX) Complex derivative or structured securities, 
including, but not limited to the following are not permitted: 

(-a-) inverse floating rate notes; 
(-b-) defined range floating rate notes; 
(-c-) trigger notes; and 
(-d-) set-up notes. 

(I) Provide a copy of the investment policy governing 
the custodian's securities lending program, as amended, to the PSF in-
vestment staff. 

(J) Confirm that the depth of resources and personnel 
associated with the designated funds are comparable to those of the 
nation's leading securities lending agents. 

§33.60. Performance and Review Procedures. 
As requested by the State Board of Education (SBOE) or Texas Perma-
nent School Fund (PSF) investment staff, evaluation and periodic in-
vestment reports shall supply critical information on a continuing basis, 
such as the amount of trading activity, investment performance, cash 
positions, diversification ratios, rates of return, and other perspectives 
of the portfolios. The reports shall address compliance with investment 
policy guidelines. 

(1) Performance measurements. The SBOE Committee on 
School Finance/Permanent School Fund shall review the quarterly per-
formance of each [investment manager] portfolio of the PSF in terms 
of the provisions of this chapter. The investment performance review 
shall include comparisons with representative benchmark indices, a 
broad universe of investment managers, and the consumer price index. 
A time-weighted return formula (which minimizes the effect of con-

tributions and withdrawals) shall be used for investment return analy-
sis. The review also may include quarterly performance analysis and 
comparisons of retained firms. The services of an outside, independent 
consulting firm that provides performance measurement and evaluation 
shall be retained. 

(2) Meeting and reports. Upon request [At least annually], 
the SBOE Committee on School Finance/Permanent School Fund shall 
meet with the PSF investment managers and custodian to review their 
responsibilities, the PSF portfolio, and investment results in terms of 
the provisions of this chapter. 

(3) Review and modification of investment policy state-
ment. The SBOE Committee on School Finance/Permanent School 
Fund shall review the provisions of this chapter at least once a year to 
determine if modifications are necessary or desirable. Upon approval 
by the SBOE, any modifications shall be promptly reported to all in-
vestment managers and other responsible parties. 

(4) Compliance with this chapter and Texas statutes. An-
nually, the SBOE Committee on School Finance/Permanent School 
Fund shall confirm that the PSF and each of its managed portfolios 
have complied with the provisions of this chapter concerning exclu-
sions imposed by the SBOE, proxy voting, and trading and brokerage 
selection. 

(5) Significant events. The SBOE must be notified 
promptly if any of the following events occur within the custodian or 
external investment manager organizations: 

(A) any event that is likely to adversely impact to a sig-
nificant degree the management, professionalism, integrity, or financial 
position of the custodian or investment manager. A custodian must re-
port the loss of an account of $500 million or more. An investment 
manager must report the loss of an account of $25 million or more; 

(B) a loss of one or more key people; 

(C) a significant change in investment philosophy; 

(D) the addition of a new portfolio manager on the 
sponsor's account; 

(E) a change in ownership or control, through any 
means, of the custodian or investment manager; or 

(F) any violation of policy. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602020 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1497 

CHAPTER 89. ADAPTATIONS FOR SPECIAL 
POPULATIONS 
SUBCHAPTER C. TEXAS CERTIFICATE OF 
HIGH SCHOOL EQUIVALENCY 
19 TAC §§89.42, 89.43, 89.46, 89.47 
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The State Board of Education (SBOE) proposes amendments 
to §§89.42, 89.43, 89.46, and 89.47, concerning the Texas Cer-
tificate of High School Equivalency. The sections address of-
ficial testing centers, eligibility for a Texas Certificate of High 
School Equivalency, accommodations, and issuance of the cer-
tificate. The proposed amendments would update provisions re-
lated to the administration of high school equivalency examina-
tions by multiple providers, including offering both paper-based 
and computer-based testing formats; accommodations for appli-
cants with documented disabilities; court-ordered examinations; 
and fees and other provisions for the issuance of certificates. 

In November 2011, the SBOE Committee on Instruction dis-
cussed proposed modifications to the current high school 
equivalency program. The SBOE asked Texas Education 
Agency (TEA) staff to produce a Request for Information (RFI) 
to identify available options for the operation of the Texas Cer-
tificate of High School Equivalency and report to the SBOE the 
results of the RFI. At the November 2012 committee meeting, 
TEA staff presented the results of the RFI and provided informa-
tion regarding the potential development of a new Texas High 
School Equivalency Examination. The committee requested 
that the TEA continue its relationship with the GED® Testing 
Service and not issue a Request for Proposals (RFP) for a 
Texas High School Equivalency Examination. 

At the September 2013 meeting, the SBOE approved for sec-
ond reading and final adoption proposed amendments to 19 TAC 
Chapter 89, Adaptations for Special Populations, Subchapter 
C, Texas Certificate of High School Equivalency, to update the 
rules, including the expansion of eligible entities that may apply 
to become testing centers and the change in the fee structure. 

In November 2013, the committee requested that the TEA draft 
an RFP to solicit proposals for a provider for the Texas Certificate 
of High School Equivalency examination. 

Beginning in January 2014, all tests administered as part of the 
Texas Certificate of High School Equivalency, with the exception 
of tests provided by correctional institutions, transitioned from 
paper-based tests to computer-based tests. 

On January 5, 2015, the TEA released a competitive RFP. Re-
sponses were due to the TEA on February 17, 2015. At the 
April 2015 SBOE meeting, the TEA staff presented the results 
of the RFP. The SBOE requested that the TEA extend the ex-
isting provider's Memorandum of Understanding for six months 
beyond the expiration date and begin the development of a new 
RFP to potentially identify multiple test providers. 

At the July 2015 meeting, the SBOE approved a decision ma-
trix of requirements to be included in a future RFP. During the 
September 2015 meeting, the SBOE approved the competitive 
RFP to be released in fall 2015. On October 6, 2015, the TEA 
released a competitive RFP. Responses were due to the TEA on 
November 17, 2015. 

On January 29, 2016, the SBOE voted to award contracts to 
three separate companies to provide high school equivalency 
assessments in Texas. The three companies are Data Recogni-
tion Corporation, Educational Testing Service, and GED® Test-
ing Service. 

The rules in 19 TAC Chapter 89, Subchapter C, provide for ad-
ministration of high school equivalency testing and certification, 
including provisions relating to official testing centers, test taker 
eligibility, accommodations for examinees with disabilities, and 
the issuance of high school equivalency certificates. 

Proposed amendments to 19 TAC Chapter 89, Subchapter C, 
would update the rules as follows. 

Section 89.42, Official Testing Centers, would be amended to 
establish entities eligible to serve as official paper-based testing 
centers, identify potential testing center violations, and update 
provisions related to the administration of high school equiva-
lency examinations as both paper-based and computer-based 
testing formats. 

Section 89.43, Eligibility for a Texas Certificate of High School 
Equivalency, would be amended to add the statutory reference 
for court-ordered examinations and the high school equivalency 
program and to clarify the age requirements. 

Section 89.46, Accommodations, would be amended to prohibit 
testing centers from charging fees or prepayments to evaluate 
requests for accommodations and from charging additional fees 
for the administration of examinations with approved accommo-
dations. 

Section 89.47, Issuance of the Certificate, would be amended 
to update the total state administrative fee and the calculation of 
that administrative fee; clarify that the certificate must indicate 
the language, format, and provider of each test taken; and spec-
ify that notification of nonissuance or cancellation of a certificate 
will be made by the state administrator instead of the testing en-
tity. 

The SBOE approved the proposed amendments for first reading 
and filing authorization at its April 8, 2016 meeting. 

The proposed amendments would have no procedural and re-
porting requirements. The proposed amendments would have 
no new locally maintained paperwork requirements. 

FISCAL NOTE. Monica Martinez, associate commissioner for 
standards and programs, has determined that for the first five-
year period the proposed amendments are in effect there will be 
fiscal implications for state and local government as a result of 
enforcing or administering the proposed amendments. 

The Texas Certificate of High School Equivalency (TxCHSE) re-
ceives no legislative appropriation and is administered solely on 
the revenue generated by the per test fee paid by the individuals 
who test for the certificate of high school equivalency. Due to 
changes in testing format in January 2014 (conversion to com-
puter-based testing) and action by the SBOE in January 2016 (to 
allow multiple providers to offer the exam battery), the number of 
test takers has significantly fluctuated since calendar year 2013 
and an accurate estimated number of test takers is not able to be 
determined. In 2014, TEA contributed approximately $140,000 
of general revenue to the TxCHSE budget to cover estimated 
overage costs of administering the TxCHSE. It is anticipated in 
TEA's budget projections for 2016 that the TxCHSE budget will 
have an approximate $106,000 budget shortfall. By increasing 
the fee, the state will have an increase in revenue to cover the 
program costs. 

School district, charter schools, and/or education service centers 
may choose to serve as testing centers that administer the Tx-
CHSE. Based on preliminary information from the SBOE, testing 
centers would set their own fee for administering the TxCHSE. 
As the fee would be set locally, the TEA would not know what 
the actual costs or revenue would be for each test center. The 
costs or savings cannot be determined. 

There is no effect on local economy for the first five years that 
the proposed amendments are in effect; therefore, no local em-
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ployment impact statement is required under Texas Government 
Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Ms. Martinez has determined 
that for each year of the first five years the proposed amend-
ments are in effect the public benefit anticipated as a result of 
enforcing the amendments will include added flexibility in test 
options and locations for individuals to access the test. There is 
anticipated economic cost to persons who are required to com-
ply with the proposed amendments. The state administrative fee 
for the test battery will increase from $15 to $25. Individual test 
takers would have an increased cost in the state administrative 
fee of $10 per test battery. There has been no increase to the 
administrative fee since the TEA last increased the fee in 2004 
from $5 to $15. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. A business may choose to 
serve as testing centers that administer TxCHSE. Based on 
preliminary information from the SBOE, testing centers would 
set their own fee for administering the TxCHSE. As the fee 
would be set locally, the TEA would not know what the actual 
costs or revenue would be for each test center. The costs or 
savings cannot be determined. 

REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701. Comments may also be submit-
ted electronically to rules@tea.texas.gov. A request for a public 
hearing on the proposed amendments submitted under the 
Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice 
of the proposal has been published in the Texas Register. 

STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code, §7.111, which requires the SBOE 
to adopt rules to develop and deliver high school equivalency 
examinations and provide for the administration of the examina-
tions online. 

CROSS REFERENCE TO STATUTE. The amendments imple-
ment the Texas Education Code, §7.111. 

§89.42. Official Testing Centers. 

(a) Entities eligible to serve as official computer-based testing 
centers include: 

(1) an accredited school district; 

(2) an institution of higher education; 

(3) an education service center; 

(4) a local workforce development board; 

(5) a United States Department of Labor One-Stop Career 
Center; 

(6) a United States Department of Labor Job Corps Center; 

(7) a public or private correctional institution; 

(8) a public or private technical institution or career prepa-
ration school; 

(9) any other public or private postsecondary institution of-
fering academic or technical education or vocational training under a 
certificate program or an associate degree program; and 

(10) an independent, stand-alone testing center. 

(b) Entities eligible to serve as official paper-based testing cen-
ters include: 

(1) an accredited school district; 

(2) an institution of higher education; and 

(3) an education service center. 

(c) [(b)] The appropriate official of an eligible entity desiring 
to provide the testing service to residents in the community must re-
quest approval from the Texas Education Agency (TEA) to apply for 
authorization from the authorized testing organization. If the need for 
a testing center in the location exists, the appropriate entity official, in 
writing, shall inform the state administrator appointed by the commis-
sioner of education that the establishment of an official testing center is 
requested at that particular entity. The contract to operate a center shall 
be between the applicant entity and the authorized testing organization 
and its partners. 

(d) [(c)] The authorization to function as an official testing 
center may be withdrawn by the TEA if the testing center is in vio-
lation of State Board of Education rules. Potential violations include 
neglecting to follow test, vendor, or jurisdictional policies and proce-
dures; unauthorized use or sale of test candidate information; or mis-
representation of the testing center's authority to issue transcripts or 
credentials on behalf of the TEA. 

(e) [(d)] A testing center may administer the test by paper, [or] 
computer, or both, as approved by the TEA, [as appropriate, at the 
testing center] to eligible candidates [who are 16 years of age or older]. 

§89.43. Eligibility for a Texas Certificate of High School Equiva-
lency. 

(a) An applicant for a certificate of high school equivalency 
shall meet the following requirements. 

(1) Residence. The applicant must be a resident of Texas 
or a member of the United States armed forces stationed at a Texas 
installation. 

(2) Age. 

(A) The applicant must be at least 18 years old. 

(B) An applicant who is 17 years of age is eligible with 
parental or guardian consent. An applicant who is 17 years of age must 
submit permission of the applicant's parent or guardian according to 
procedures established by the Texas Education Agency (TEA). An ap-
plicant who is 17 years of age and married, who has entered military 
service, who has been declared an adult by the court, or who has oth-
erwise legally severed the child/parent relationship is not required to 
present parent or guardian permission to be tested. 

(C) An applicant who is at least 16 years of age may 
test if recommended by a public agency having supervision or custody 
under a court order. Recommendations must include the applicant's 
name and date of birth and must be submitted according to procedures 
established by the TEA by an official of the public agency having su-
pervision or custody of the person under a court order. An applicant 
who is at least 16 years old may also test if: 

(i) required to take the examination under a court or-
der issued under the Texas Family Code, §65.103(a)(3); 
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(ii) enrolled in a Job Corps training program under 
the Workforce Investment Act of 1998 (29 United States Code, §§2801 
et seq.) and its subsequent amendments; or 

(iii) enrolled in the Texas Military Department's 
Texas ChalleNGe Academy program. 

(3) Educational status. The applicant must not have re-
ceived a high school diploma from an accredited high school in the 
United States. The applicant must not be enrolled in school, unless the 
applicant is enrolled in a High School Equivalency Program (HSEP) 
approved by the TEA. A student who is 17 years of age is eligible to 
test if the student is enrolled in an HSEP approved by the TEA. The 
student must comply with the provisions of the HSEP. 

(4) Minimum test scores. An applicant must achieve the 
appropriate minimum standard scores in effect at the time the applicant 
tested as established by the TEA or the designated test organization, as 
appropriate. 

(b) Verification that any person being tested meets the eligi-
bility requirements in this section will be provided according to proce-
dures established by the TEA. 

§89.46. Accommodations. 
(a) Reasonable and appropriate accommodations shall be pro-

vided to applicants with documented disabilities that prevent fair access 
to the high school equivalency examinations. 

(b) Requests for accommodations must: 

(1) be submitted in writing for approval from the examina-
tion provider; and 

(2) include appropriate documentation of disability and ra-
tionale for each modification requested. 

(c) No fees or prepayments may be charged to the applicant to 
evaluate an accommodation request. 

(d) No additional fees may be charged to the applicant for the 
administration of the examinations with approved accommodations. 

§89.47. Issuance of the Certificate. 
(a) A nonrefundable state administrative fee, calculated by di-

viding $25 by the number of tests in the battery, [of $3.00] will be 
assessed for each individual test upon registration [through December 
31, 2013. A nonrefundable fee of $3.75 will be assessed for each indi-
vidual test upon registration beginning January 1, 2014]. A permanent 
file shall be maintained for all certificates issued. 

(b) Duplicate certificates will be issued upon request from the 
client. The client is required to pay a nonrefundable fee of $5.00 for 
each request for a duplicate certificate. An additional convenience fee 
of no more than $2.00 per transaction shall be charged to cover the cost 
of printing certificates online. 

(c) The certificate of high school equivalency shall indicate the 
language, format, and provider [version] of each [the] test taken by the 
applicant. 

(d) The state administrator appointed by the commissioner of 
education may disapprove issuance of a certificate or may cancel a cer-
tificate under the following conditions: 

(1) an applicant does not meet eligibility requirements un-
der §89.43 of this title (relating to Eligibility for a Texas Certificate of 
High School Equivalency); 

(2) the applicant in any way violates security of the re-
stricted test material; 

(3) the applicant presents fraudulent identification or is not 
who he or she purports to be; 

(4) the applicant uses another person's certificate or test 
scores in an attempt to defraud; or 

(5) the applicant willingly allows another person to use his 
or her certificate or test scores in an attempt to defraud. 

(e) In the case of nonissuance or cancellation of a certificate, 
the applicant shall be notified in writing by the state administrator 
[testing entity] that the certificate will not be issued or may be canceled. 
A decision by the state administrator appointed by the commissioner 
is final and may not be appealed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602021 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1497 

CHAPTER 129. STUDENT ATTENDANCE 
SUBCHAPTER B. STUDENT ATTENDANCE 
ACCOUNTING 
19 TAC §129.21 
The State Board of Education (SBOE) proposes an amend-
ment to §129.21, concerning student attendance accounting. 
The section addresses requirements for student attendance 
accounting for state funding purposes. The proposed amend-
ment would modify the requirements for taking attendance for 
board-approved off-campus activities to allow paraprofessionals 
to take attendance. 

Section 129.21 provides the student attendance accounting re-
quirements school districts must follow and describes the man-
ner in which student attendance is earned. The rule also pro-
vides a list of conditions under which a student who is not actually 
on campus at the time attendance is taken may be considered 
in attendance for FSP funding purposes. 

The proposed amendment to 19 TAC §129.21(j)(1) would allow 
paraprofessionals to take attendance at off-campus activities ap-
proved by the local school board. 

The SBOE approved the proposed amendment for first reading 
and filing authorization at its April 8, 2016 meeting. 

The proposed amendment would have no new procedural and 
reporting requirements. The proposed amendment would have 
no locally maintained paperwork requirements. 

FISCAL NOTE. Amanda Brownson, director of state funding, 
has determined that for the first five-year period the proposed 
amendment is in effect there will be no additional costs for state 
or local government as a result of enforcing or administering the 
proposed amendment. There is no effect on local economy for 
the first five years that the proposed amendment is in effect; 
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therefore, no local employment impact statement is required un-
der Texas Government Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Ms. Brownson has determined 
that for each year of the first five years the proposed amendment 
is in effect the public benefit anticipated as a result of enforcing 
the amendment will be to allow paraprofessionals to take atten-
dance when accompanying students to activities approved by 
the school board that occur off-campus. There is no anticipated 
economic cost to persons who are required to comply with the 
proposed amendment. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701. Comments may also be sub-
mitted electronically to rules@tea.texas.gov. A request for a 
public hearing on the proposed amendment submitted under 
the Administrative Procedure Act must be received by the com-
missioner of education not more than 14 calendar days after 
notice of the proposal has been published in the Texas Register. 

STATUTORY AUTHORITY. The amendment is proposed under 
the Texas Education Code (TEC), §42.004, which requires the 
commissioner, in accordance with rules adopted by the State 
Board of Education, to take such action and require such reports 
as are necessary to administer the Foundation School Program 
(FSP) under the TEC, Chapter 42, and the TEC, §12.106, which 
provides for charter schools to receive funding under certain con-
ditions through the TEC, Chapter 42. 

CROSS REFERENCE TO STATUTE. The amendment imple-
ments the Texas Education Code, §42.004 and §12.106. 

§129.21. Requirements for Student Attendance Accounting for State 
Funding Purposes. 

(a) All public schools in Texas must maintain records to reflect 
the average daily attendance (ADA) for the allocation of Foundation 
School Program (FSP) funds and other funds allocated by the Texas Ed-
ucation Agency (TEA). Superintendents, principals, and teachers are 
responsible to their school boards and to the state to maintain accurate, 
current attendance records. 

(b) The commissioner of education is responsible for provid-
ing guidelines and procedures for attendance accounting in accordance 
with state law. 

(c) The commissioner must provide for special circumstances 
regarding attendance accounting in accordance with the provisions of 
law. 

(d) The superintendent of schools is responsible for the 
safekeeping of all attendance records and reports. The superintendent 
of schools may determine whether the properly certified attendance 
records or reports for the school year are to be stored in the central 
office, on the respective school campuses of the district, or at another 
secure location. Regardless of where such records are stored, they 
must be readily available for audit by the TEA division responsible 
for performing school financial audits. 

(e) Districts must maintain records and make reports concern-
ing student attendance and participation in special programs as required 
by the commissioner. 

(f) If a school district chooses to use a locally developed record 
or automated system, the record or automated system must contain the 
minimum information required by the commissioner. 

(g) A student must be enrolled for at least two hours of instruc-
tion to be considered in membership for one half day, and for at least 
four hours of instruction to be considered in membership for one full 
day. 

(h) Attendance for all grades must be determined by the ab-
sences recorded in the second or fifth instructional hour of the day, 
unless the local school board adopts a district policy, or delegates to 
the superintendent the authority to establish procedures, for recording 
absences in an alternative hour, or unless the students for which atten-
dance is being taken are enrolled in and participating in an alternative 
attendance accounting program approved by the commissioner. 

(1) Students enrolled on a half-day basis may earn only one 
half day of attendance each school day. Attendance is determined for 
these pupils by recording absences in a period during the half day that 
they are scheduled to be present. Students enrolled on a full-day basis 
may earn one full day of attendance each school day. 

(2) Students who are enrolled in and participating in an 
alternative attendance accounting program approved by the commis-
sioner will earn attendance according to the statutory and rule provi-
sions applicable to that program. 

(3) The established period in which absences are recorded 
may not be changed during the school year. 

(4) Students absent at the time the attendance roll is taken, 
during the daily period selected, are counted absent for the entire day, 
unless the students are enrolled in and participating in an alternative at-
tendance accounting program approved by the commissioner. Students 
present at the time the attendance roll is taken, during the daily period 
selected, are counted present for the entire day, unless the students are 
enrolled in and participating in an alternative attendance accounting 
program approved by the commissioner. 

(i) A student who is not actually in school at the time atten-
dance is taken must not be counted in attendance for FSP funding pur-
poses, unless the student is participating in an activity that meets the 
conditions set out in subsection (j) of this section, or unless the student 
is enrolled in and participating in an alternative attendance accounting 
program approved by the commissioner. 

(j) A student not actually on campus at the time attendance is 
taken may be considered in attendance for FSP funding purposes under 
the following conditions. 

(1) The student is participating in an activity that is ap-
proved by the local board of school trustees and is under the direction 
of a member of the professional or paraprofessional staff of the school 
district, or an adjunct staff member who: 

(A) has a minimum of a bachelor's degree; and 

(B) is eligible for participation in the Teacher Retire-
ment System of Texas. 

(2) The student is participating in a mentorship approved 
by district personnel to serve as one or more of the advanced measures 
needed to complete the Distinguished Achievement Program outlined 
in Chapter 74 of this title (relating to Curriculum Requirements). 
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(3) The student is absent for one of the purposes specified 
in the Texas Education Code (TEC), §25.087(b), (b-1), (b-2), (b-4), 
or (c). Excused days for travel under the TEC, §25.087(b)(1), are 
limited to not more than one day for travel to and one day for travel 
from the applicable site. A temporary absence excused under the TEC, 
§25.087(b)(2), must be supported by a document such as a note from 
the health care professional. 

(k) A student not actually on campus at the time attendance 
is taken also may be considered in attendance for FSP funding pur-
poses under other conditions described in the handbook adopted under 
§129.1025 of this title (relating to Adoption by Reference: Student At-
tendance Accounting Handbook) related to off-campus instruction. 

(l) Before a district or charter school may count a student in 
attendance under this section or in attendance when the student was 
allowed to leave campus during any part of the school day, the lo-
cal school board or governing body must adopt a policy, or delegate 
to the superintendent the authority to establish procedures, addressing 
parental consent for a student to leave campus, and the district or char-
ter school must distribute the policy or procedures to staff and to all 
parents of students in the district or charter school. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602022 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 9. TEXAS MEDICAL BOARD 
CHAPTER 185. PHYSICIAN ASSISTANTS 
22 TAC §§185.2, 185.4, 185.6, 185.7 
The Texas Medical Board (Board) proposes amendments to 
§185.2, concerning Definitions, §185.4 concerning Procedural 
Rules for Licensure Applicants, §185.6, concerning Annual Re-
newal of License, and §185.7, concerning Temporary License. 

The amendments to §185.2 add definitions for "Active Duty" and 
"Armed Forces of the United States" and amend definitions for 
"Military service member", "Military spouse" and "military vet-
eran." These amendments are in accordance with the passage 
of SB 1307 (84th Regular Session) which amended Chapter 55 
of the Texas Occupations Code. 

The amendment to §185.4 expands subsection (f), Alternative 
Licensing Procedure, to include military service members and 
military veterans. The amendment also includes language al-
lowing the executive director to waive any prerequisite to obtain-
ing a license for an applicant described in the subsection, after 
reviewing the applicant's credentials. These amendments are in 
accordance with the passage of SB 1307 (84th Regular Session) 
which amended Chapter 55 of the Texas Occupations Code. 

The amendment to §185.6 adds new subsection (b)(9) provid-
ing that a surgical assistant who is a military service member 

may request an extension of time, not to exceed two years, to 
complete any continuing education requirements. The amend-
ment also adds new subsection (j) providing that military service 
members who hold a license to practice in Texas are entitled to 
two years of additional time to complete any other requirement 
related to the renewal of the military service member's license. 
This amendment is in accordance with the passage of SB 1307 
(84th Regular Session) which amended Chapter 55 of the Texas 
Occupations Code. 

The amendment to §185.7 changes an incorrect citation, 
§185.4(d), to the correct citation, §185.4(c) 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the sections, as proposed, 
are in effect the public benefit anticipated as a result of enforcing 
this proposal will be to have rules consistent with statutes. 

Mr. Freshour has also determined that for the first five-year pe-
riod the sections are in effect there will be no fiscal implication 
to state or local government as a result of enforcing the sections 
as proposed. There will be no effect to individuals required to 
comply with the rules as proposed. There will be no effect on 
small or micro businesses. 

Comments on the proposal may be submitted to Rita Chapin, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 

The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §204.101, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; enforce this subtitle; 
and establish rules related to licensure. 

No other statutes, articles or codes are affected by this proposal. 

§185.2. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Act--The Physician Assistant Licensing Act, Texas 
Occupations Code Annotated, Title 3, Subtitle C, Chapter 204 as 
amended. 

(2) Agency--The divisions, departments, and employees of 
the Texas Medical Board, the Texas Physician Assistant Board, and the 
Texas State Board of Acupuncture Examiners. 

(3) Alternate physician--A physician providing appropri-
ate supervision on a temporary basis. 

(4) APA--The Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001 as amended. 

(5) Applicant--A party seeking a license from the Texas 
Physician Assistant Board. 

(6) Board or the "physician assistant board"--The Texas 
Physician Assistant Board. 

(7) Executive Director--The Executive Director of the 
Agency or the authorized designee of the Executive Director. 

(8) Good professional character--An applicant for licen-
sure must not be in violation of or committed any act described in 
the Physician Assistant Licensing Act, §§204.302 - 204.304, Texas 
Occupations Code Annotated. 

(9) Medical Board--The Texas Medical Board. 
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(10) Medical Practice Act--Texas Occupations Code An-
notated, Title 3, Subtitle B, as amended. 

(11) Military service member--A person who is on active 
duty [currently serving in the armed forces of the United States, in a 
reserve component of the armed forces of the United States, including 
the National Guard, or in the state military service of any state]. 

(12) Military spouse--A person who is married to a military 
service member [who is currently on active duty]. 

(13) Military veteran--A person who served on active duty 
[in the army, navy, air force, marine corps, or coast guard of the United 
States, or in an auxiliary service of one of those branches of the armed 
forces] and who was discharged or released from active duty [under 
conditions other than dishonorable]. 

(14) Open Meetings Act--Texas Government Code Anno-
tated, Chapter 551 as amended. 

(15) Party--The physician assistant board and each person 
named or admitted as a party in a hearing before the State Office of Ad-
ministrative Hearings or contested case before the physician assistant 
board. 

(16) Physician assistant--A person licensed as a physician 
assistant by the Texas Physician Assistant Board. 

(17) Prescriptive authority agreement--An agreement en-
tered into by a physician and an advanced practice registered nurse or 
physician assistant through which the physician delegates to the ad-
vanced practice registered nurse or physician assistant the act of pre-
scribing or ordering a drug or device. Prescriptive authority agreements 
are required for the delegation of the act of prescribing or ordering a 
drug or device in all practice settings, with the exception of a facil-
ity-based practice, pursuant to §157.054 of the Act. 

(18) Presiding Officer--The physician assistant member of 
the Board appointed by the Governor to serve as the presiding officer 
of the board. 

(19) State--Any state, territory, or insular possession of the 
United States and the District of Columbia. 

(20) Submit--The term used to indicate that a completed 
item has been actually received and date-stamped by the board along 
with all required documentation and fees, if any. 

(21) Supervising physician--A physician licensed by the 
medical board who has an active and unrestricted license and assumes 
responsibility and legal liability for the services rendered by the physi-
cian assistant, and who has notified the Medical Board of the intent to 
supervise a specific physician assistant and of the termination of such 
supervision. 

(22) Supervision--Overseeing the activities of, and accept-
ing responsibility for, the medical services rendered by a physician as-
sistant. Supervision does not require the constant physical presence 
of the supervising physician but includes a situation where a supervis-
ing physician and the person being supervised are, or can easily be, in 
contact with one another by radio, telephone, or another telecommuni-
cation device. 

(23) Unrestricted medical license--A license held by a 
physician issued by the Medical Board that is not subject to an order 
with restrictions that would impair a physician's ability to supervise a 
PA inconsistent with the public's well-being that could harm patients. 

(24) Active duty--A person who is currently serving as full-
time military service member in the armed forces of the United States 
or active duty military service as a member of the Texas military forces, 

as defined by §437.001, Government Code, or similar military service 
of another state. 

(25) Armed forces of the United States--Army, Navy, Air 
Force, Coast Guard, or Marine Corps of the United States or a reserve 
unit of one of those branches of the armed forces. 

§185.4. Procedural Rules for Licensure Applicants. 
(a) - (e) (No change.) 

(f) Alternative License Procedure for Military Service Mem-
bers, Military Veterans, and Military Spouses [Spouse]. 

(1) An applicant who is a military service member, mili-
tary veteran, or military spouse [the spouse of a member of the armed 
forces of the United States assigned to a military unit headquartered in 
Texas] may be eligible for alternative demonstrations of competency 
for certain licensure requirements. Unless specifically allowed in this 
subsection, an applicant must meet the requirements for licensure as 
specified in this chapter. 

(2) To be eligible, an applicant must be a military service 
member, military veteran, or military spouse [the spouse of a person 
serving on active duty as a member of the armed forces of the United 
States] and meet one of the following requirements: 

(A) holds an active unrestricted physician assistant li-
cense issued by another state that has licensing requirements that are 
substantially equivalent to the requirements for a Texas physician as-
sistant license; or 

(B) within the five years preceding the application date 
held a physician assistant license in this state [that expired and was 
cancelled for nonpayment while the applicant lived in another state for 
at least six months]. 

(3) The executive director may waive any prerequisite to 
obtaining a license for an applicant described in this subsection after 
reviewing the applicant's credentials. 

(4) [(3)] Applications for licensure from applicants quali-
fying under paragraphs (1) and (2) of this subsection shall be expedited 
by the board's licensure division. Such applicants shall be notified, in 
writing or by electronic means, as soon as practicable, of the require-
ments and process for renewal of the license. 

(5) [(4)] Alternative Demonstrations of Competency Al-
lowed. Applicants qualifying under paragraphs (1) and (2) of this sub-
section: 

(A) in demonstrating compliance with subsection (d) of 
this section must only provide sufficient documentation to the board 
that the applicant has, on a full-time basis, actively practiced as a physi-
cian assistant, has been a student at an acceptable approved physician 
assistant program, or has been on the active teaching faculty of an ac-
ceptable approved physician assistant program, within one of the last 
three years preceding receipt of an Application for licensure; 

(B) notwithstanding the one year expiration in subsec-
tion (e)(1) of this section, are allowed an additional 6 months to com-
plete the application prior to it becoming inactive; and 

(C) notwithstanding the 20 day deadline in subsection 
(e)(6) of this section, may be considered for permanent licensure up to 
5 days prior to the board meeting. 

(g) Applicants with Military Experience. 

(1) For applications filed on or after March 1, 2014, the 
Board shall, with respect to an applicant who is a military service mem-
ber or military veteran as defined in §185.2 of this title (relating to Def-
initions), credit verified military service, training, or education toward 
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the licensing requirements, other than an examination requirement, for 
a license issued by the Board. 

(2) This section does not apply to an applicant who: 

(A) has had a physician assistant license suspended or 
revoked by another state or a Canadian province; 

(B) holds a physician assistant license issued by another 
state or a Canadian province that is subject to a restriction, disciplinary 
order, or probationary order; or 

(C) has an unacceptable criminal history. 

(h) Re-Application for Licensure Prohibited. A person who 
has been determined ineligible for a license by the Licensure Commit-
tee may not reapply for a license prior to the expiration of one year 
from the date of the Board's ratification of the Licensure Committee's 
determination of ineligibility and denial of licensure. 

§185.6. Annual Renewal of License. 
(a) (No change.) 

(b) The following documentation shall be submitted as part of 
the renewal process: 

(1) - (8) (No change.) 

(9) A physician assistant, who is a military service member, 
may request an extension of time, not to exceed two years, to complete 
any CME requirements. 

(c) - (i) (No change.) 

(j) A military service member who holds a physician assistant 
license in Texas is entitled to two years of additional time to complete 
any other requirement related to the renewal of the military service 
member's license. 

§185.7. Temporary License. 
(a) The board, or its designee may issue a temporary license 

to an applicant who: 

(1) meets all the qualifications for a license under the Act 
but is waiting for the next scheduled meeting of the board for the license 
to be issued; 

(2) seeks to temporarily substitute for a licensed physician 
assistant during the licensee's absence, if the applicant: 

(A) is licensed or registered in good standing in another 
state, territory, or the District of Columbia; 

(B) submits an application on a form prescribed by the 
board; and 

(C) pays the appropriate fee prescribed by the board; 

(3) has graduated from an educational program for physi-
cian assistants or surgeon assistants accredited by the Accreditation Re-
view Commission for the Education of Physician Assistants (ARC-PA) 
or by the committee's predecessor or successor entities no later than 
six months previous to the application for temporary licensure and is 
waiting for examination results from the National Commission on Cer-
tification of Physician Assistants; or 

(4) has not, on a full-time basis, actively practiced as a 
physician assistant, as defined under §185.4(c) [§185.4(d)] of this ti-
tle (relating to Procedural Rules for Licensure Applicants), but meets 
guidelines set by the physician assistant board including, but not lim-
ited to, length of time out of active practice as a physician assistant and 
duration of temporary licenses. 

(b) - (c) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602088 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 305-7016 

PART 11. TEXAS BOARD OF NURSING 
CHAPTER 217. LICENSURE, PEER 
ASSISTANCE AND PRACTICE 
22 TAC §217.4 
The Texas Board of Nursing (Board) proposes amendments to 
§217.4, concerning Requirements for Initial Licensure by Ex-
amination for Nurses Who Graduate from Nursing Education 
Programs Outside of United States' Jurisdiction. The amend-
ments are proposed under the authority of the Occupations Code 
§§301.151, 301.252, and 301.253(a). 

Background. 

The proposed amendments are necessary to treat foreign edu-
cated nurse applicants for initial licensure in Texas more similarly 
to individuals educated within the United States and to remove 
unnecessary barriers to licensure for these individuals. 

At the outset, the proposed amendments clarify the eligibility re-
quirements for foreign educated nurse applicants. As clarified by 
the proposed amendments, a foreign educated applicant will be 
eligible for initial licensure in Texas in two circumstances. Under 
the first condition, an individual will be eligible for initial licensure 
in Texas if he/she graduated from an approved foreign nursing 
education program within the four years immediately preceding 
the filing of an application for initial licensure in Texas. There is 
no practice requirement associated with this condition. 

There is, however, a practice requirement associated with the 
second condition. Under the second condition, an individual will 
be eligible for initial licensure in Texas even if he/she graduated 
from an approved foreign nursing education program more than 
four years immediately preceding the filing of an application for 
initial licensure in Texas, so long as he/she has practiced nurs-
ing within the four years immediately preceding the filing of an 
application for initial licensure in Texas. 

If an individual meets either of these two conditions, he/she will 
be eligible to take the National Council Licensing Examination for 
Registered Nurses (NCLEX-RN) or the National Council Licens-
ing Examination for Practical/Vocational Nurses (NCLEX-PN), 
as applicable. 

The proposed amendments also eliminate several requirements 
from the current rule. First, the proposed amendments elimi-
nate the current requirement that certain foreign educated nurse 
applicants must have practiced for at least two years since grad-
uation in order to be eligible for initial licensure in Texas. Al-
though recent practice may qualify an individual for licensure 
under the rule in some situations, the proposal does not contain 
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any mandatory practice requirement. An individual may qualify 
for licensure through recent graduation from an approved for-
eign nursing education program (within the four years immedi-
ately preceding the filing of an application for initial licensure in 
Texas) or through recent practice (within the four years immedi-
ately preceding the filing of an application for initial licensure in 
Texas) and graduation from an approved foreign nursing educa-
tion program. 

Second, the proposed amendments eliminate the requirement 
that a foreign educated nurse applicant who passes the licensing 
examination must complete a refresher course. Currently, the 
Board's rule requires individuals who have not practiced nursing 
within the four years immediately preceding the filing of an appli-
cation for initial licensure in Texas to complete a refresher course 
before being issued a license, despite the fact that the individual 
passed the national licensing exam. The proposed amendments 
eliminate this unnecessary requirement, as an individual's min-
imum competency will be established by successfully passing 
the national licensing examination. 

Finally, the proposed amendments eliminate any requirement 
that a foreign educated registered nurse applicant hold licensure 
elsewhere in order to be eligible for initial licensure in Texas. The 
Board's current rule does not include a similar requirement for 
foreign educated vocational nurse applicants. The elimination 
of this requirement promotes parity among applicants. 

Overall, the proposed amendments are intended to align the re-
quirements, as closely as possible, for foreign educated nurse 
applicants for initial licensure in Texas with those required for ap-
plicants educated within the United States' jurisdiction. Further, 
the proposed amendments remove unnecessary barriers to li-
censure for foreign educated nurse applicants, making it easier 
for these individuals to become licensed in Texas. 

Section by Section Overview. 

Proposed amended §217.4(a)(1) requires a vocational nurse ap-
plicant to meet certain requirements for initial licensure in Texas. 
First, the applicant must hold a high school diploma issued by 
an accredited secondary school or equivalent educational cre-
dentials as established by the General Education Development 
Equivalency Test (GED). Second, the applicant must have ei-
ther successfully completed an approved program for educating 
vocational/practical (second level general nurses) nurses within 
the four years immediately preceding the filing of an application 
for initial licensure in Texas or have practiced as a second level 
general nurse within the four years immediately preceding the 
filing of an application for initial licensure in Texas and have suc-
cessfully completed an approved program for educating voca-
tional/practical (second level general nurses) nurses. In either 
case, the applicant must provide a Credential Evaluation Ser-
vice Full Education Course-by-Course Report from the Commis-
sion on Graduates of Foreign Nursing Schools (CGFNS), Edu-
cational Records Evaluation Service (ERES), or the International 
Education Research Foundation (IERF). The applicant must also 
achieve an approved score on an English proficiency test accept-
able to the Board, unless a substantial portion of the applicant's 
nursing program of study, as determined by the Board, was con-
ducted in English. 

Proposed amended §217.4(a)(2) requires a registered nurse ap-
plicant to meet certain requirements for initial licensure in Texas. 
First, the applicant must either have successfully completed an 
approved program for educating registered (first level general 
nurses) nurses within the four years immediately preceding the 

filing of an application for initial licensure in Texas or have prac-
ticed as a first level general nurse within the four years immedi-
ately preceding the filing of an application for initial licensure in 
Texas and have successfully completed an approved program 
for educating registered (first level general nurses) nurses. In 
either case, the applicant must provide a Credential Evaluation 
Service Full Education Course-by-Course Report from the Com-
mission on Graduates of Foreign Nursing Schools (CGFNS), 
Educational Records Evaluation Service (ERES), or the Inter-
national Education Research Foundation (IERF), which verifies 
that the applicant: (i) has the educational credentials equivalent 
to graduation from a governmentally accredited/approved, post-
secondary general nursing program of at least two academic 
years in length; (ii) received both theory and clinical education 
in nursing care of the adult which includes both medical and sur-
gical nursing, maternal/infant nursing, nursing care of children, 
and psychiatric/mental health nursing; and (iii) achieved an ap-
proved score on an English proficiency test acceptable to the 
Board, or the equivalent, unless a substantial portion of the ap-
plicant's nursing program of study, as determined by the Board, 
was conducted in English. 

The proposed amendments eliminate the current rule's require-
ment in §217.4(b) that an applicant who has passed the licens-
ing examination, but has not practiced nursing within the four 
years immediately preceding the filing of an application for initial 
licensure, must complete a nurse refresher course prior to being 
licensed. 

The remaining proposed amendments reorder the section ap-
propriately and correct grammatical errors. 

Fiscal Note. 

Katherine Thomas, Executive Director, has determined that for 
each year of the first five years the proposed amendments will 
be in effect, there will be no fiscal impact to state or local gov-
ernments. 

Public Benefit/Cost Note. 

Ms. Thomas has also determined that for each year of the first 
five years the proposed amendments are in effect, the antici-
pated public benefits will be the adoption of amendments that 
will treat applicants for initial licensure in Texas more similarly, 
regardless of where the individuals received their nursing educa-
tion. Further, the proposed amendments will remove unneces-
sary barriers to licensure for foreign educated nurse applicants. 

There are no anticipated costs of compliance with the proposal. 
First, the proposal only affects foreign educated nurse appli-
cants seeking initial licensure in Texas through examination. The 
Board's rule currently prescribes requirements for these individ-
uals. The proposed amendments, however, eliminate unnec-
essary and potentially burdensome requirements from the rule. 
For example, the proposed amendments eliminate the rule's cur-
rent requirement that an individual take a refresher course after 
passing the national licensing examination (in situations where 
the individual had not practiced within the four-year period pre-
ceding the individual's application). The Board anticipates that 
the elimination of this requirement will reduce the costs for indi-
viduals seeking initial licensure in Texas under this rule because 
they will not have to incur the expenses associated with a re-
fresher course and/or the delay of licensure. Further, the pro-
posed amendments eliminate the requirement that certain ap-
plicants practice nursing for a minimum of two years following 
graduation from an approved foreign nursing education program 
in order to be eligible for licensure, which may allow these ap-
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plicants to apply for licensure in Texas sooner, defraying costs 
associated with relocation and delay of licensure. Finally, the 
proposal eliminates the requirement that registered nurse ap-
plicants must hold licensure elsewhere. The elimination of this 
requirement may also reduce duplicative costs associated with 
obtaining and maintaining licensure outside of Texas. 

Further, the proposal does not impose any requirements that 
would result in new costs to individuals seeking licensure un-
der the rule. The proposal clarifies existing requirements of the 
rule, such as requirements related to re-education, but it does 
not create new costs of compliance, nor does it impose new re-
quirements that are not already required by the rule. As such, 
the Board does not anticipate that any new costs of compliance 
will result from the proposal. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. 

As required by the Government Code §2006.002(c) and (f), the 
Board has determined that the proposed amendments will not 
have an adverse economic effect on any individual, Board regu-
lated entity, or other entity required to comply with the proposed 
amendments because there are no anticipated costs of compli-
ance with the proposal. As such, the Board is not required to 
prepare a regulatory flexibility analysis. 

Takings Impact Assessment. 

The Board has determined that no private real property interests 
are affected by this proposal and that this proposal does not re-
strict or limit an owner's right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under the Government Code §2007.043. 

Request for Public Comment. 

To be considered, written comments on the proposal or any 
request for a public hearing must be submitted no later than 5:00 
p.m. on June 13, 2016, to Mark Majek, Director of Operations, 
and James W. Johnston, General Counsel, Texas Board of 
Nursing, 333 Guadalupe, Suite 3-460, Austin, Texas 78701, 
or by e-mail to mark.majek@bon.texas.gov and dusty.john-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing 
is held, written and oral comments presented at the hearing will 
be considered. 

Statutory Authority. 

The amendments are proposed under the authority of the Occu-
pations Code §§301.151, 301.252, and 301.253(a). 

Section 301.151 addresses the Board's rulemaking authority. 
Section 301.151 authorizes the Board to adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing; 
(iii) establish standards of professional conduct for license 
holders under Chapter 301; and (iv) determine whether an act 
constitutes the practice of professional nursing or vocational 
nursing. 

Section 301.252 addresses requirements for licensure. Section 
301.252(a) requires that each applicant for a registered nurse 
license or a vocational nurse license must submit to the Board 
a sworn application that demonstrates the applicant's qualifica-
tions, accompanied by evidence that the applicant: (i) has good 
professional character; (ii) has successfully completed a pro-
gram of professional or vocational nursing education approved 

under §301.157(d); and (iii) has passed the jurisprudence exam-
ination approved by the Board. 

Section 301.252(a-1) requires the jurisprudence examination to 
be conducted on the licensing requirements under Chapter 301 
and Board rules and other laws, rules, or regulations applica-
ble to the nursing profession in this state. Section 301.252(a-1) 
also provides the Board with authority to adopt rules for the ju-
risprudence examination regarding: (i) the development of the 
examination; (ii) applicable fees; (iii) administration of the exam-
ination; (iv) reexamination procedures; (v) grading procedures; 
and (vi) notice of results. 

Section 301.252(b) states that the Board may waive the require-
ment of Subsection (a)(2) for a vocational nurse applicant if the 
applicant provides satisfactory sworn evidence that the applicant 
has completed an acceptable level of education in a professional 
nursing school or a school of professional nurse education lo-
cated in another state or a foreign country. 

Section 301.252(c) authorizes the Board to determine accept-
able levels of education under Subsection (b). 

Section 301.253 addresses requirements related to the licensure 
examination. Section 301.253(a) states that, except as provided 
by §301.452, an applicant is entitled to take the examination pre-
scribed by the Board if the Board determines that the applicant 
meets the qualifications required by §301.252 and the applicant 
pays the fees required by the Board. 

Cross Reference To Statute. 

The following statutes are affected by this proposal: Occupations 
Code §§301.151, 301.252, and 301.253(a). 

§217.4 Requirements for Initial Licensure by Examination for Nurses 
Who Graduate from Nursing Education Programs Outside of United 
States' Jurisdiction. 

(a) Criteria for nurse [Nurse] applicants for initial licensure 
applying under this section. 

(1) A licensed vocational nurse applicant must: 

(A) hold a high school diploma issued by an accredited 
secondary school or equivalent educational credentials as established 
by the General Education Development Equivalency Test (GED); 

(B) have either: 

(i) successfully completed an approved program 
for educating vocational/practical (second level general nurses) 
nurses within the four years immediately preceding the filing of an 
application for initial licensure in Texas by providing a Credential 
Evaluation Service Full Education Course-by-Course Report from 
the Commission on Graduates of Foreign Nursing Schools (CGFNS), 
Educational Records Evaluation Service (ERES), or the International 
Education Research Foundation (IERF); or 

(ii) successfully completed an approved program for 
educating vocational/practical (second level general nurses) nurses by 
providing a Credential Evaluation Service Full Education Course-by-
Course Report from the Commission on Graduates of Foreign Nursing 
Schools (CGFNS), Educational Records Evaluation Service (ERES), 
or the International Education Research Foundation (IERF) and prac-
ticed as a second level general nurse within the four years immediately 
preceding the filing of an application for initial licensure in Texas; and 

[(B) have successfully completed an approved pro-
gram for educating vocational/practical (second level general nurses) 
nurses by providing a Credential Evaluation Service Full Education 
Course-by-Course Report from the Commission on Graduates of 
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Foreign Nursing Schools (CGFNS), Educational Records Evaluation 
Service (ERES), or the International Education Research Foundation 
(IERF); and] 

(C) have achieved an approved score on an English pro-
ficiency test acceptable to the Board, unless a substantial portion of the 
applicant's nursing program of study, as determined by the Board, was 
conducted in English. 

(2) A registered nurse applicant must either: 

(A) have successfully completed an approved program 
for educating registered (first level general nurses) nurses within the 
four years immediately preceding the filing of an application for initial 
licensure in Texas by providing a Credential Evaluation Service Full 
Education Course-by-Course Report from the Commission on Gradu-
ates of Foreign Nursing Schools (CGFNS), Educational Records Eval-
uation Service (ERES), or the International Education Research Foun-
dation (IERF), which verifies that the applicant: 

(i) has the educational credentials equivalent to 
graduation from a governmentally accredited/approved, post-sec-
ondary general nursing program of at least two academic years in 
length; 

(ii) received both theory and clinical education in 
each of the following: nursing care of the adult which includes both 
medical and surgical nursing, maternal/infant nursing, nursing care of 
children, and psychiatric/mental health nursing; and 

(iii) has achieved an approved score on an English 
proficiency test acceptable to the Board, or the equivalent, unless a 
substantial portion of the applicant's nursing program of study, as de-
termined by the Board, was conducted in English; or 

(B) have practiced as a first level general nurse within 
the four years immediately preceding the filing of an application for 
initial licensure in Texas and have successfully completed an approved 
program for educating registered (first level general nurses) nurses by 
providing a Credential Evaluation Service Full Education Course-by-
Course Report from the Commission on Graduates of Foreign Nursing 
Schools (CGFNS), Educational Records Evaluation Service (ERES), 
or the International Education Research Foundation (IERF), which ver-
ifies that the applicant: 

(i) has the educational credentials equivalent to 
graduation from a governmentally accredited/approved, post-sec-
ondary general nursing program of at least two academic years in 
length; 

(ii) received both theory and clinical education in 
each of the following: nursing care of the adult which includes both 
medical and surgical nursing, maternal/infant nursing, nursing care of 
children, and psychiatric/mental health nursing; and 

(iii) has achieved an approved score on an English 
proficiency test acceptable to the Board, or the equivalent, unless a 
substantial portion of the applicant's nursing program of study, as de-
termined by the Board, was conducted in English. 

[(2) A registered nurse applicant must provide a Creden-
tial Evaluation Service Full Education Course-by-Course Report from 
the Commission on Graduates of Foreign Nursing Schools (CGFNS), 
Educational Records Evaluation Service (ERES), or the International 
Education Research Foundation (IERF) and an English proficiency test 
acceptable to the Board, or the equivalent which verifies that the appli-
cant:] 

[(A) has the educational credentials equivalent to grad-
uation from a governmentally accredited/approved, post-secondary 
general nursing program of at least two academic years in length;] 

[(B) received both theory and clinical education in each 
of the following: nursing care of the adult which includes both medical 
and surgical nursing, maternal/infant nursing, nursing care of children, 
and psychiatric/mental health nursing;] 

[(C) received initial registration/license as a first-level, 
general nurse in the country where the applicant completed general 
nursing education;] 

[(D) is currently registered/licensed as a first-level gen-
eral nurse; and] 

[(E) has achieved an approved score on an English pro-
ficiency test acceptable to the Board, unless a substantial portion of the 
applicant's nursing program of study, as determined by the Board, was 
conducted in English.] 

(3) All [all] applicants must file a complete application for 
registration containing data required by the board attesting that all in-
formation contained in, or referenced by, the application is complete 
and accurate and is not false or misleading, and the required applica-
tion processing fee which is not refundable.[;] 

(4) All [all] applicants must pass the NCLEX-PN (LVN ap-
plicants) or NCLEX-RN (RN applicants) as a Texas applicant within 
four years of completion of the requirements for graduation or within 
four years of the date of eligibility.[;] 

[(A) within four years of completion of the require-
ments for graduation from the nursing education program if the 
applicant has not practiced as a second-level or first-level general 
nurse since completing the requirements for graduation; or] 

[(B) within four years of the date of eligibility for the 
NCLEX-PN or NCLEX-RN if the applicant has practiced as a second-
level or first-level general nurse at least two years since completing the 
requirements for graduation;] 

(5) All [all] nurse applicants must submit FBI fingerprint 
cards provided by the Board for a complete criminal background 
check.[; and] 

(6) All [all] nurse applicants must pass the jurisprudence 
exam approved by the board, effective September 1, 2008. 

[(b) An applicant who has completed the requirements for 
graduation and has practiced as a second-level or first-level general 
nurse for at least two years but has not practiced as a second-level or 
first-level general nurse within the four years immediately preceding 
the filing of an application for initial licensure will be issued a six 
month limited permit (temporary authorization) upon passing the 
NCLEX-PN or NCLEX-RN examination and must complete a nurse 
refresher course that meets the criteria defined by the Board in order 
to be eligible for licensure under this section.] 

(b) [(c)] An applicant who has not passed the NCLEX-PN or 
NCLEX-RN within four years of completion of the requirements for 
graduation or within four years of the date of eligibility must complete 
an appropriate nursing education program in order to be eligible to take 
or retake the examination. 

(c) [(d)] Should it be ascertained from the application filed, or 
from other sources, that the applicant should have had an eligibility 
issue determined by way of a petition for declaratory order pursuant 
to the Occupations Code §301.257, then the application will be treated 
and processed as a petition for declaratory order under §213.30 of this 
title (relating to Declaratory Order of Eligibility for Licensure), and the 
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applicant will be treated as a petitioner under that section and will be 
required to pay the non-refundable fee required by that section. 

(d) [(e)] Accustomation Permit. 

(1) An applicant who has graduated from an accredited 
nursing program outside the United States may apply to the Board for 
a six month accustomation permit by completing an application and 
paying a fee. An applicant holding an accustomation permit under this 
subsection may participate in nursing education courses and clinical 
experiences. 

(2) An applicant is eligible to apply for an accustomation 
permit under this subsection only if the applicant has: 

(A) graduated from an accredited nursing program out-
side the United States; 

(B) never taken the NCLEX-PN (LVN applicants) or 
NCLEX-RN (RN applicants); and 

(C) successfully completed a credential evaluation ser-
vice from a board approved credentialing agency. 

(e) [(f)] Upon initial licensure by examination, the license is 
issued for a period ranging from six months to 29 months depending 
on the birth month. Licensees born in even-numbered years shall renew 
their licenses in even-numbered years; licensees born in odd-numbered 
years shall renew their licenses in odd-numbered years. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 29, 2016. 
TRD-201602053 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 305-6822 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 
CHAPTER 3. LIFE, ACCIDENT, AND HEALTH 
INSURANCE AND ANNUITIES 
SUBCHAPTER W. MISCELLANEOUS RULES 
FOR GROUP AND INDIVIDUAL ACCIDENT 
AND HEALTH INSURANCE 
28 TAC §3.3615 
The Texas Department of Insurance (TDI) proposes the repeal 
of 28 TAC §3.3615, relating to Continuation of Existing Texas 
Health Insurance Pool Coverage. The repeal is necessary be-
cause the Texas Health Insurance Pool (THIP) was abolished by 
SB 1367, 83rd Legislature, Regular Session (2013), which re-
pealed Insurance Code Chapter 1506, the THIP's enabling leg-
islation, effective September 1, 2015. 

EXPLANATION. Section 3.3615 was adopted under Section 7 
of SB 1367 to temporarily extend THIP insurance coverage un-

til March 31, 2014, because of problems with the federal im-
plementation of the Patient Protection and Affordable Care Act. 
That function now is complete, and the THIP's enabling act is 
repealed. Section 3.3615 is no longer needed and should be re-
pealed. 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Ms. Judy Wooten, project manager for the Life and 
Health Regulatory Initiatives Team, Regulatory Policy Division, 
has determined that during each year of the first five years that 
the proposed repeal is in effect, there will be no fiscal impact on 
state or local government as a result of enforcing or adminis-
tering the section. There will be no measurable effect on local 
employment or the local economy as a result of the proposal. 

PUBLIC BENEFIT AND COST NOTE. Ms. Wooten has also de-
termined that for each year of the first five years the repeal of the 
section is in effect, the public benefit anticipated as a result of ad-
ministration and enforcement of the repealed section will be the 
elimination of provisions that continued existing THIP coverage 
until March 31, 2014, since the coverage no longer exists. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed repeal. There is no anticipated differ-
ence in cost of compliance between small and large businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
In accordance with Government Code §2006.002(c), TDI has 
determined that this proposed repeal will not have an adverse 
economic effect on small or micro businesses because it is sim-
ply a repeal of an obsolete rule. Therefore, in accordance with 
Government Code §2006.002(c), TDI is not required to prepare 
a regulatory flexibility analysis. 

TAKINGS IMPACT ASSESSMENT. TDI has determined that no 
private real property interests are affected by this proposal and 
that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action and, therefore, does not constitute a taking or require a 
takings impact assessment under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. TDI invites the public and 
affected persons to comment on this proposal. Submit your writ-
ten comments on the proposal no later than 5 p.m., Central Time, 
on June 13, 2016. Send written comments by mail to the Office 
of the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, or by email 
to chiefclerk@tdi.texas.gov. You must simultaneously submit an 
additional copy of the comments by mail to Ms. Judy Wooten, 
Project Manager for Life and Health Regulatory Initiatives Team, 
Regulatory Policy Division, Mail Code 106-1A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104, 
or by email to LHLComments@tdi.texas.gov. You must submit 
any request for a public hearing separately to the Office of the 
Chief Clerk, Mail Code 113-2A, Texas Department of Insurance, 
P.O. Box 149104, Austin, Texas 78714-9104, or by email to chief-
clerk@tdi.texas.gov before the close of the public comment pe-
riod. If a hearing is held, written comments and public testimony 
presented at the hearing will be considered. 

STATUTORY AUTHORITY. The repeal of §3.3615 is proposed 
under SB 1367, 83rd Legislature, Regular Session (2013), and 
Insurance Code §36.001. SB 1367 abolished the THIP and re-
pealed Insurance Code Chapter 1506. Section 36.001 provides 
that the commissioner of insurance may adopt any rules neces-
sary and appropriate to implement the powers and duties of TDI 
under the Insurance Code and other laws of this state. 
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♦ ♦ ♦ 

CROSS REFERENCE TO STATUTE. The proposed repeal of 
§3.3615 implements SB 1367, 83rd Legislature, Regular Ses-
sion (2013). 

§3.3615. Continuation of Existing Texas Health Insurance Pool Cov-
erage. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602077 
Norma Garcia 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 676-6584 

♦ ♦ ♦ 
SUBCHAPTER DD. ASSESSMENTS 
28 TAC §3.4401 
The Texas Department of Insurance (TDI) proposes the repeal 
of 28 TAC Chapter 3, Subchapter DD, §3.4401, relating to As-
sessment. The repeal is necessary because the Texas Health 
Insurance Pool (THIP) was abolished by SB 1367, 83rd Legis-
lature, Regular Session (2013), which repealed Insurance Code 
Chapter 1506, the THIP's enabling legislation, effective Septem-
ber 1, 2015. 

EXPLANATION. SB 1367 obviated the purpose of Subchapter 
DD, which provided for assessments for the purpose of provid-
ing the funds necessary to carry out the powers and duties of 
the THIP. The subchapter is now unnecessary and should be re-
pealed. 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Ms. Judy Wooten, project manager for the Life and 
Health Regulatory Initiatives Team, Regulatory Policy Division, 
has determined that during each year of the first five years that 
the proposed repeal is in effect, there will be no fiscal impact on 
state or local governments as a result of enforcing or adminis-
tering the section. There will be no measurable effect on local 
employment or the local economy as a result of the proposal. 

PUBLIC BENEFIT AND COST NOTE. Ms. Wooten has also 
determined that for each year of the first five years the repeal of 
the section is in effect, the public benefit anticipated as a result 
of administration and enforcement of the repealed sections will 
be the elimination of provisions requiring assessments to fund a 
program that no longer exists. There is no anticipated economic 
cost to persons required to comply with the proposed repeal. 
There is no anticipated difference in cost of compliance between 
small and large businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
In accordance with Government Code §2006.002(c), TDI has 
determined that this proposed repeal will not have an adverse 
economic effect on small or micro businesses because it is sim-
ply a repeal of an obsolete rule. Therefore, in accordance with 
Government Code §2006.002(c), TDI is not required to prepare 
a regulatory flexibility analysis. 

TAKINGS IMPACT ASSESSMENT. TDI has determined that no 
private real property interests are affected by this proposal and 

that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action and, therefore, does not constitute a taking or require a 
takings impact assessment under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. TDI invites the public and 
affected persons to comment on this proposal. Submit your writ-
ten comments on the proposal no later than 5 p.m., Central Time, 
on June 13, 2016. Send written comments by mail to the Office 
of the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, or by email 
to chiefclerk@tdi.texas.gov. You must simultaneously submit an 
additional copy of the comments by mail to Ms. Judy Wooten, 
Project Manager for Life and Health Regulatory Initiatives Team, 
Regulatory Policy Division, Mail Code 106-1A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104, 
or by email to LHLComments@tdi.texas.gov. You must submit 
any request for a public hearing separately to the Office of the 
Chief Clerk, Mail Code 113-2A, Texas Department of Insurance, 
P.O. Box 149104, Austin, Texas 78714-9104, or by email to chief-
clerk@tdi.texas.gov before the close of the public comment pe-
riod. If a hearing is held, written comments and public testimony 
presented at the hearing will be considered. 

STATUTORY AUTHORITY. The repeal of §3.4401 is proposed 
under SB 1367, 83rd Legislature, Regular Session (2013), and 
Insurance Code §36.001. SB 1367 abolished the THIP and re-
pealed Insurance Code Chapter 1506. Section 36.001 provides 
that the commissioner of insurance may adopt any rules neces-
sary and appropriate to implement the powers and duties of TDI 
under the Insurance Code and other laws of this state. 

CROSS REFERENCE TO STATUTE. The proposed repeal of 
§3.4401 implements SB 1367, 83rd Legislature, Regular Ses-
sion (2013). 

§3.4401. Assessments. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602078 
Norma Garcia 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 676-6584 

CHAPTER 21. TRADE PRACTICES 
SUBCHAPTER M. MANDATORY BENEFIT 
NOTICE REQUIREMENTS 
INTRODUCTION. The Texas Department of Insurance (TDI) 
proposes amendments to 28 TAC §§21.2101 - 21.2103 and 
§§21.2105 - 21.2107, and proposes the repeal of §21.2104, 
concerning Mandatory Benefits Notice Requirements. The 
proposed amendments and repeal are necessary to require the 
extension of ovarian cancer screening due to the passage of 
HB 2813, 84th Legislature, Regular Session, 2015, and change 
the use of the term "hospital confinement" as it relates to SB 
979, 84th Legislature, Regular Session, 2015. 
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EXPLANATION. HB 2813 amended Insurance Code §1370.002 
and §1370.003, concerning Certain Tests for Detection of Hu-
man Papillomavirus and Cervical Cancer. The amendments re-
quire the inclusion of an annual diagnostic screening test for 
early detection of ovarian cancer, specifically the CA 125 blood 
test. Section 1370.004 requires that a health plan carrier must 
provide written notice of the coverage required under Chapter 
1370. 

SB 979 amended Insurance Code §1201.104 to expand one cat-
egory of individual accident and health insurance policy from 
"hospital confinement indemnity" to "hospital indemnity or other 
fixed indemnity." The amendments make conforming changes to 
the text of Chapter 21, Subchapter M. 

Section 21.2101 is amended to remove notice requirements re-
lated to date limitations that are no longer relevant, and §21.2102 
is amended to clarify definitions. The amendments to §21.2103 
require the mandatory benefit notice to include language related 
to ovarian cancer. 

If a plan is not required to provide a benefit for ovarian cancer 
screening due to the exception in Insurance Code §1370.002(b), 
the notice may be modified to omit the references to ovarian can-
cer and the CA 125 blood test. Section 21.2103(b) is amended 
to clarify that any notice that includes "substantially similar lan-
guage," issued after the effective date of these amendments, 
must be filed with TDI for review and approval by the commis-
sioner. Existing subsection (d) is deleted because the grandfa-
thering language is no longer necessary. This section also re-
quires that the notices be printed in no less than 10-point type. 
Section 21.2104 is repealed because its 10-point type require-
ment is moved to §21.2103 and §21.2107. 

The amendments to §21.2105 remove date requirements that 
are no longer relevant. Section 21.2106 is amended to update 
the TDI website address and provide for language regarding 
ovarian cancer to be added to the notice. The amendments to 
§21.2107 clarify language and include the relocated requirement 
that notices must be printed in no less than 10-point type. 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Patricia Brewer, team lead for the Life and Health Reg-
ulatory Initiatives Program, has determined that for each year 
of the first five years the proposed amendments and repeal will 
be in effect, there will be no fiscal impact to state or local gov-
ernments as a result of the enforcement or administration of the 
rule. There will be no measurable effect on local employment or 
the local economy as a result of the proposal. 

PUBLIC BENEFIT AND COST NOTE. Ms. Brewer has also de-
termined that for each year of the first five years the amendments 
and repeal are in effect, the public benefits anticipated as a result 
of the proposed amendments and repeal will be that consumers 
will have notice that the test for ovarian cancer is part of their 
mandatory benefits. 

TDI has determined that the proposed amendments and repeal 
of §21.2104 may have an adverse economic effect; however, 
TDI has no discretion in proposing the extension of a notice to 
include ovarian cancer because TDI, in accordance with Insur-
ance Code §1370.004, must adopt rules requiring health benefit 
plan carriers to provide notice of the coverage required under 
Chapter 1370. 

The rule also clarifies that all notices issued after the effective 
date of these amendments are required to be filed with TDI for 
review and approval by the commissioner unless the carrier uses 

the TDI promulgated notices. There will be no filing costs if car-
riers use the adopted notices. Carriers using "substantially sim-
ilar" notices will incur a $100 fee per filing. 

Carriers may also incur a cost to update the language in their no-
tices to include ovarian cancer screenings. If the business has 
existing stock of notices and has not reprinted since the pas-
sage of HB 2813, the costs required to comply with the proposal 
may include administrative and computer programming costs to 
update and print new notices to reflect the changed information. 
Carriers may calculate the total cost of labor for each category by 
multiplying the number of estimated hours for each cost compo-
nent by the median hourly wage for each category of labor. The 
Texas statewide median hourly wage for each category is pub-
lished online by the Texas Workforce Commission at www.tex-
aswages.com and is as follows: 

(a) a computer programmer: $75,539 per year, divided by 2080 
hours per year equals $36.32 

(b) an administrative assistant: $30,477 per year, divided by 
2080 hours per year equals $14.65. 

There is no additional postage cost because notices are already 
required to be issued within 60 days of the plan's issuance or 
renewal. It is not feasible for TDI to estimate the total increased 
printing attributable to compliance with this proposal because 
there are numerous factors involved that are not suited to reli-
able quantification. TDI estimates that printing or copying costs 
between $.08 and $.12 per page. 

TDI estimates that preparation of the changes to the notice in-
formation will likely require a one-time cost of approximately one 
hour of administrative staff time. The cost will vary depending on 
whether an administrative assistant or a computer programmer, 
or a combination of both positions, perform this function. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 

Economic Impact Statement. As required by Government Code 
§2006.002(c), TDI has determined that the proposal may have 
an adverse economic effect on small or micro businesses that 
must comply with the rules. The adverse economic impact will 
result from amending their current notices. The cost of com-
pliance with these proposed rules will not vary between large 
businesses and small or micro businesses, and TDI's cost anal-
ysis and resulting estimated costs in the Public Benefit and Cost 
Note portion of this proposal are equally applicable to large busi-
nesses and small or micro businesses. 

Regulatory Flexibility Analysis. Government Code 
§2006.002(c)(2) requires a state agency, before adopting 
a rule that may have an adverse economic effect on small 
businesses, to prepare a regulatory flexibility analysis that 
includes the agency's consideration of alternative methods 
of achieving the purpose of the proposed rule. Government 
Code §2006.002(c)(1) requires that the analysis consider, 
if consistent with the health, safety, and environmental and 
economic welfare of the state, using regulatory methods that will 
accomplish the objectives of applicable rules while minimizing 
adverse impacts on small businesses. 

The requirement for carriers to file the notices that have "sub-
stantially similar language" will have the same effect on all car-
riers. Small and micro business carriers may eliminate the cost 
by using the promulgated notice. 
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TDI considered the following three additional regulatory alterna-
tives: (i) not proposing the new requirements; (ii) proposing dif-
ferent requirements for small and micro businesses; and (iii) ex-
empting small and micro businesses. For the following reasons, 
TDI rejected each of these alternatives. 

Not Proposing the New Requirements. The primary objective 
of the proposal is to provide consumers with complete and eas-
ily understood notice information consistent with HB 2813. This 
mandate applies to all health benefit plan carriers subject to In-
surance Code Chapter 1370, including small and micro busi-
nesses. The rule also clarifies that all notices issued after the 
effective date of these amendments are required to be filed with 
TDI for review and approval by the commissioner unless the car-
rier uses the exact wording of the TDI promulgated notices. This 
requirement promotes consistency and clarity in notices. 

Proposing Different Requirements for Small and Micro Busi-
nesses. As previously noted, a purpose of the proposal is to 
provide consistency and clarity in notices. The same consumer 
protection reasons exist for all notices. Requiring all health 
plans to file notices with "substantially similar" language facil-
itates understanding of the coverage provided. There is no 
reason why one notice should be distinguished from another. 
The notices would not be consistent if TDI required something 
different for small or micro business health benefit plan carriers. 

Exempting Small and Micro Businesses. Finally, TDI considered 
not requiring small and micro businesses to file notices that have 
"substantially similar" language; however, TDI has determined 
that the importance of consistency applies equally to large and 
small carriers and that such an exemption could result in some 
consumers being unaware of their rights under the statute. With-
out filing, TDI does not have any insight on the contents of the no-
tice and cannot proactively protect consumers by verifying com-
pliance with the statutes. 

TAKINGS IMPACT ASSESSMENT. TDI has determined that no 
private real property interests are affected by this proposal and 
this proposal does not restrict or limit an owner's right to property 
that would otherwise exist in the absence of government action. 
As a result, this proposal does not constitute a taking or require a 
takings impact assessment under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. TDI invites the public and 
affected persons to comment on this proposal. Submit your 
written comments on the proposal no later than 5 p.m., Central 
Time on June 13, 2016. Send written comments by mail to the 
Texas Department of Insurance, Office of the Chief Clerk, Mail 
Code 113-2A, P.O. Box 149104, Austin, Texas 78714-9104; or 
by email to chiefclerk@tdi.texas.gov. You must simultaneously 
submit an additional copy of the comments by mail to Patricia 
Brewer, Team Lead, Texas Department of Insurance, Life and 
Health Regulatory Initiatives Program, Mail Code 106-1D, P.O. 
Box 149104, Austin, Texas 78714-9104; or by email to LHLCom-
ments@tdi.texas.gov. You must submit any request for a pub-
lic hearing separately to the Office of the Chief Clerk, Mail Code 
113-2A, P.O. Box 149104, Austin, Texas 78714-9104; or by email 
to chiefclerk@tdi.texas.gov before the close of the public com-
ment period. If a hearing is held, written comments and public 
testimony presented at the hearing will be considered. 

28 TAC §§21.2101 - 21.2103, 21.2105 - 21.2107 
STATUTORY AUTHORITY. The amendments to 28 TAC 
§§21.2101 - 21.2103 and §§21.2105 - 21.2107 are proposed 
under Insurance Code §1357.006, which requires notice of 
coverage for reconstructive surgery following a mastectomy; 

§1357.056, which requires notice of coverage required for 
hospital stays after mastectomies; §1362.004, which requires 
notice of coverage for detection of prostate cancer; §1363.004, 
which requires notice of coverage for detection of colorectal 
cancer; §1366.058, which requires notice of coverage for mater-
nity, childbirth, and in-home postdelivery care; and §1370.004, 
which requires notice of coverage for human papillomavirus, 
ovarian cancer, and cervical cancer screening. Insurance Code 
§1201.104 requires TDI to adopt rules establishing minimum 
benefit standards for individual accident and health insurance 
policies. Insurance Code §36.001 provides that the com-
missioner of insurance may adopt any rules necessary and 
appropriate to implement the powers and duties of TDI under 
the Insurance Code and other laws of the state. 

CROSS-REFERENCE TO STATUTE. The amendments imple-
ment Insurance Code §§1370.001, 1370.004, and 1201.104, 
and Insurance Code Chapters 843, 1271, and 1701. 

§21.2101. Scope. 
The purpose of this subchapter is: 

(1) to require notice to enrollees in a health benefit plan of 
coverage or [and/or] benefits for: 

(A) prostate cancer examinations; 

(B) minimum inpatient stays for maternity and child-
birth; 

(C) minimum inpatient stays for mastectomy or lymph 
node dissection; 

(D) reconstructive surgery after mastectomy; 

(E) certain diagnostic screening tests for early detection 
of human papillomavirus, ovarian cancer, and cervical cancer;[,] and 

(F) certain tests for the detection of colorectal cancer; 
and[. With the exception of notice for reconstructive surgery after mas-
tectomy, notice for certain diagnostic screening tests for early detec-
tion of human papillomavirus and cervical cancer, and notice for col-
orectal cancer detection, §§21.2102 - 21.2106 of this subchapter ap-
ply to all carriers issuing, delivering, or renewing health benefit plans 
as defined in this subchapter as of January 1, 1998. For state notice 
requirements pertaining to reconstructive surgery after mastectomy, 
§§21.2102 - 21.2106 of this subchapter apply to all carriers issuing, 
delivering, or renewing health benefit plans as defined in this subchap-
ter as of June 18, 1999. For notice requirements pertaining to tests 
for colorectal cancer detection, §§21.2102 - 21.2106 of this subchap-
ter apply to all carriers issuing, delivering, or renewing health benefit 
plans as defined in this subchapter as of January 1, 2002. For notice re-
quirements pertaining to diagnostic screening tests for early detection 
of human papillomavirus and cervical cancer, §§21.2102 - 21.2106 of 
this subchapter apply on or after January 1, 2006, to all carriers issuing, 
delivering, or renewing health benefit plans as defined in this subchap-
ter.] 

(2) to require notice to individuals who become eligible 
for certain protections regarding Medicare supplement coverage under 
[pursuant to] §3.3312 of this title (relating to Guaranteed Issue for Eli-
gible Persons). [Section 21.2107 of this subchapter applies to all enti-
ties, as defined in §3.3312 of this title, that terminate coverage or have 
covered individuals who cease coverage on or after July 1, 1998, as 
described in §3.3312 of this title.] 

§21.2102. Definitions. 
The following words and terms, when used in this subchapter [shall] 
have the following meanings, unless the context clearly indicates oth-
erwise. 
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(1) Another limited benefit--A plan that provides coverage, 
singularly or in combination, for benefits for a specifically named dis-
ease, accident, or combination of diseases or accidents, including, but 
not limited to: 

(A) heart attack; 

(B) stroke; 

(C) AIDS; or 

(D) travel, farm, or occupational accident. 

(2) [(1)] Carrier--The term includes: 

(A) an [An] insurance company, a group hospital ser-
vice corporation, a fraternal benefit society, a stipulated premium in-
surance company, a health maintenance organization, a multiple em-
ployer welfare arrangement that holds a certificate of authority under 
Insurance Code Chapter 846, or an approved nonprofit health corpo-
ration that holds a certificate of authority issued by the commissioner 
under Insurance Code Chapter 844;. 

(B) [In addition,] for the purposes of paragraph (4)(B) 
[(3)(B)] and (F) of this section, [the term also includes] a reciprocal 
exchange operating under Insurance Code Chapter 942; 

(C) for purposes of paragraph (4)(E) [(3)(E)] and (F) 
of this section, [the term also includes] a Lloyds plan operating under 
Insurance Code, Chapter 941; and 

(D) for purposes of paragraph (4)(E) [(3)(E)] of this 
section, [the term also includes] a risk pool created under Chapter 172, 
Local Government Code. 

(3) [(2)] Enrollee--A person enrolled in and entitled to cov-
erage under a health benefit plan, including covered dependents. 

(4) [(3)] Health Benefit Plan--Subject to subparagraphs 
(A), (B), (C), (D), (E), and (F) of this paragraph, a plan that is offered 
by a carrier and provides benefits for medical or surgical expenses 
incurred as a result of a health condition, accident, or sickness in-
cluding an individual, group, blanket, or franchise insurance policy 
or insurance agreement;[,] a group hospital service contract;[,] an 
individual or group evidence of coverage;[,] or any similar coverage 
document. The term does not include a plan that provides coverage 
only for accidental death or dismemberment, disability income, 
supplement to liability insurance, Medicare supplement, workers' 
[workers] compensation, medical payment insurance issued as a part 
of a motor vehicle insurance policy, or a long-term care policy. 

(A) For the inpatient mastectomy coverage notice re-
quired by §21.2103(a)(1) [subsection (a)(1) of §21.2103] of this title 
(relating to Mandatory Benefit Notices), the definition of health benefit 
plan includes a plan that provides coverage only for a specific disease or 
condition for the treatment of breast cancer or for hospitalization. The 
term does not include a small employer health benefit plan issued un-
der [the] Insurance Code Chapter 1501, Subchapters A - H (concerning 
Health Insurance Portability and Availability Act). 

(B) For the reconstructive surgery after mastectomy no-
tices required by §21.2103(a)(2) [subsection (a)(2) of §21.2103] of this 
title, the definition of health benefit plan does not include: 

(i) a plan that provides coverage for a specified dis-
ease or another [other] limited benefit except for cancer;[,] 

(ii) a plan that provides only credit insurance;[,] 

(iii) a plan that provides coverage only for dental or 
vision care;[,] or 

(iv) a plan that provides coverage only for 
[indemnity for] hospital indemnity or other fixed indemnity 
[confinement]. 

(C) For the prostate cancer examination notice required 
by §21.2103(a)(3) [subsection (a)(3) of §21.2103] of this title, the def-
inition of health benefit plan does not include: 

(i) a small employer health benefit plan written un-
der [the] Insurance Code Chapter 1501, Subchapters A - H;[,] 

(ii) a plan that provides coverage only for a specified 
disease or another [other] limited benefit;[,] or 

(iii) a plan that provides coverage only for 
[indemnity for] hospital indemnity or other fixed indemnity 
[confinement]. 

(D) For the inpatient maternity and childbirth coverage 
notice required by §21.2103(a)(4) and (5) [subsection (a)(4) and (5) 
of §21.2103] of this title, the definition of health benefit plan does not 
include: 

(i) a plan that provides only credit insurance;[,] 

(ii) a plan that provides coverage only for a specified 
disease or another [other] limited benefit;[,] 

(iii) a plan that provides coverage only for dental or 
vision care;[,] or 

(iv) a plan that provides coverage only for 
[indemnity for] hospital indemnity or other fixed indemnity 
[confinement]. 

(E) For the detection of colorectal cancer screening 
coverage notice required by §21.2103(a)(6) [subsection (a)(6) of 
§21.2103] of this title, the definition of health benefit plan does not 
include: 

(i) a small employer health benefit plan written un-
der [the] Insurance Code Chapter 1501, Subchapters A - H;[, or] 

(ii) a plan that provides coverage only for a specified 
disease or another [other] limited benefit; or 

(iii) a plan that provides coverage only for 
[indemnity for] hospital indemnity or other fixed indemnity 
[confinement]. 

(F) For the detection of human papillomavirus and cer-
vical cancer screening notice required by §21.2103(a)(7) [subsection 
(a)(7) of §21.2103] of this title, the definition of ["]health benefit 
plan["] includes a small employer health benefit plan written under 
Insurance Code Chapter 1501, but does not include: 

(i) a plan that provides coverage only for a specified 
disease or another [other] limited benefit, other than a plan that provides 
benefits for cancer treatment or similar services; 

(ii) a plan that provides coverage only for dental or 
vision care; 

(iii) a plan that provides coverage only for indem-
nity or for hospital indemnity or other fixed indemnity [confinement]; 

(iv) a credit insurance policy; or 

(v) a limited benefit policy that does not provide 
coverage for physical examinations or wellness exams. 

[(4) Other limited benefit--A plan that provides coverage 
singularly or in combination, for benefits for a specifically named dis-
ease, accident or combination of diseases or accidents, including but 
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not limited to heart attack, stroke, AIDS, and travel, farm or occupa-
tional accident.] 

(5) Primary Enrollee--For group coverage, the covered 
member or employee of the group. For individual coverage, the person 
first named on the application or [and/or] enrollment form. 

§21.2103. Mandatory Benefit Notices. 
(a) Prescribed mandatory benefit notices consist of the follow-

ing: 

(1) For a health benefit plan that provides coverage or 
[and/or] benefits for the treatment of breast cancer, a carrier must 
[shall] issue a notice that [which] includes the language provided 
in Figure 1 §21.2106(b) [of subsection (b) of §21.2106] of this title 
(relating to Forms, Form Number 349 Mastectomy). 

(2) For a health benefit plan that provides coverage or 
[and/or] benefits for a mastectomy, a carrier must [shall] issue: 

(A) an enrollment notice that [which] includes the lan-
guage provided in Figure 2 §21.2106(b) [of subsection (b) of §21.2106] 
of this title (relating to Forms, Form Number 1764 Reconstructive 
Surgery After Mastectomy-Enrollment); and 

(B) an annual notice, that [which] includes either: 

(i) the language provided in Figure 3 §21.2106(b) 
[of subsection (b) of §21.2106] of this title (relating to Forms, Form 
Number 1764 Reconstructive Surgery After Mastectomy-Annual); or 

(ii) the language provided in Figure 2 §21.2106(b) 
[of subsection (b) of §21.2106] of this title (relating to Forms, Form 
Number 1764 Reconstructive Surgery after Mastectomy-Enrollment). 

(3) For a health benefit plan that provides coverage or 
[and/or] benefits for diagnostic medical procedures, a carrier must 
[shall] issue a notice that [which] includes the language provided 
in Figure 4 §21.2106(b) [of subsection (b) of §21.2106] of this title 
(relating to Forms, Form Number 258 Prostate). 

(4) For a health benefit plan that provides coverage or 
[and/or] benefits for maternity, including benefits for childbirth, a 
carrier must [shall] issue a notice that [which] includes the language 
provided in Figure 5 §21.2106(b) [of subsection (b) of §21.2106] of 
this title (relating to Forms, Form Number 102 Maternity). 

(5) If the health benefit plan described in paragraph 4 of this 
subsection includes benefits or [and/or] coverage for in-home postde-
livery care, the following language, or substantially similar language, 
must [shall] be inserted immediately before the "Prohibitions" portion 
of the notice language in [at] Figure 5 §21.2106(b) [of subsection (b) of 
§21.2106] of this title [(relating to Forms)]: "Since we provide in-home 
postdelivery care, we are not required to provide the minimum num-
ber of hours outlined above unless (a) the mother's or child's physician 
determines the inpatient care is medically necessary or (b) the mother 
requests the inpatient stay." 

(6) For a health benefit plan that provides coverage or 
[and/or] benefits for medical screening procedures, a carrier must 
[shall] issue a notice that [which] includes the language provided 
in Figure 6 §21.2106(b) [of subsection (b) of §21.2106] of this title 
(relating to Forms, Form Number 1467 Colorectal Cancer Screening). 

(7) For a health benefit plan that provides coverage or 
[and/or] benefits for medical screening procedures, a carrier must 
[shall] issue a notice that [which] includes the language provided 
in Figure 7 §21.2106(b) [of subsection (b) of §21.2106] of this title 
(relating to Forms, Form Number LHL391 Human Papillomavirus, 
Ovarian Cancer, and Cervical Cancer Screening). If a plan is not 
required to provide a benefit for ovarian cancer screening due to the 

exception in Insurance Code §1370.002(b) (concerning Exceptions), 
the notice may be modified to omit the references to ovarian cancer 
and the CA 125 blood test. 

(b) Instead [In lieu] of the prescribed notices outlined in 
subsection (a) of this section, a carrier may opt to provide notices 
with substantially similar language rather than the notices contained 
in §21.2106(b) [subsection (b) of §21.2106] of this title. Any sub-
stantially similar language notice issued after the effective date of this 
amendment must be filed for review and approval by the commissioner 
under Insurance Code Chapters 843 (concerning Health Maintenance 
Organizations), 1271 (concerning Benefits Provided by Health Main-
tenance Organizations; Evidence of Coverage; Charges), and 1701 
(concerning Policy Forms). The substantially similar language must 
be in a readable and understandable format, and must include a clear, 
complete, and accurate description of these items in the following 
order: 

(1) a heading in bold print and all capital letters indicating 
the information in the notice relates to mandated benefits; 

(2) a statement that the notice is being provided to advise 
the enrollee of the appropriate coverage or [and/or] benefits, including 
the carrier's complete licensed name; 

(3) a heading in bold print describing the coverage or 
[and/or] benefits being provided, for example, Examinations for 
Detection of Prostate Cancer; 

(4) a description of the coverage or [and/or] benefits for 
which the notice is being provided;[.] 

(5) for [For] a carrier who issues a health benefit plan that 
provides coverage or [and/or] benefits for a mastectomy, the following 
requirements [shall also] apply: 

(A) the enrollment notice required by subsection 
(a)(2)(A) of this section must [shall] disclose that the coverage or 
[and/or] benefits must [shall] be provided in a manner determined to 
be appropriate, in consultation with the attending physician and the 
enrollee, and [shall] state the specific deductibles, copayments, and 
[and/or] coinsurance, which may not be greater than the deductibles, 
copayments, and [and/or] coinsurance applicable to other benefits 
under the health benefit plan; and 

(B) the annual notice required by subsection (a)(2)(B) 
of this section must, [shall] at a minimum, describe that the health 
benefit plan provides coverage or [and/or] benefits for reconstructive 
surgery after mastectomy, surgery and reconstruction of the other 
breast for symmetry, prostheses, and treatment of complications 
resulting from a mastectomy (including lymphedema);[.] 

(6) [(5)] for the notice required by subsection (a)(1), 
(2)(A), and (4) of this section, the heading "Prohibitions" in bold, fol-
lowed by a summary of the prohibited acts by a carrier in providing the 
coverage or [and/or] benefits for which the notice is being provided; 
and 

(7) [(6)] a statement identifying the carrier, and providing 
a phone number and address to which an enrollee may direct questions 
regarding the coverage or [and/or] benefits for which the notice is being 
provided. 

(c) If a health benefit plan provides coverage or [and/or] bene-
fits of more than one of the required notices described in subsection (a) 
of this section, the carrier may combine the language of the required 
notices into one notice. 

(d) The notices must be printed in no less than 10-point type. 
[If, before the effective date of the amendments to this subchapter re-
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lating to a notice listed in paragraphs (1) - (3) of this subsection, a 
carrier has provided to its enrollees notice(s) that contains the informa-
tion concerning the required coverage or benefit, such notice(s) shall be 
deemed to comply with the requirements of this subchapter as to those 
enrollees;] 

[(1) reconstructive surgery after mastectomy as required by 
subsection (a)(2) or (b) of this section;] 

[(2) tests for detection of colorectal cancer as required by 
subsection (a)(6) or (b) of this section; and] 

[(3) tests for detection of human papillomavirus and cervi-
cal cancer as required by subsection (a)(7) or (b) of this section.] 

§21.2105. Delivery of Mandatory Benefit Notices. 
(a) The notices required by §21.2103(a)(1), (3), and (4) of this 

title (relating to Mandatory Benefit Notices) must [shall] be issued to 
enrollees of a health benefit plan within 60 days of the plan's issuance 
or renewal. [that is delivered, issued for delivery, or renewed on or 
after January 1, 1998, and shall be provided according to the following 
paragraphs:] 

[(1) The notice shall be provided:] 

[(A) within 60 days of March 29, 1998 to enrollees 
whose plans were renewed or issued between January 1, 1998 and 
March 29, 1998;] 

[(B) within 60 days of enrollment to new enrollees, 
whether in a newly issued or newly delivered health benefit plan, or 
an existing plan which is renewed after March 29, 1998; or] 

[(C) within 60 days of renewal date to existing enrollees 
of an existing plan which is renewed after March 29, 1998.] 

(1) [(2)] Except as specified in paragraph (5) [(6)] of 
this subsection, a carrier must [shall] deliver the notices to enrollees 
through the U.S. Postal Service or, as permitted by state law, electron-
ically. 

(2) [(3)] The notice may be delivered with other health ben-
efit plan documents within 60 days of the plan's issuance or renewal 
[as long as the time frames set forth in paragraph (1) of this subsec-
tion are met.]. For example, the notice may be delivered with the pol-
icy, certificate, evidence of coverage, or the enrollment or insurance 
[enrollment/insurance] card. 

(3) [(4)] If the notices are provided to the primary enrollee's 
last known address, the requirements of this section are satisfied with 
respect to all enrollees residing at that address. 

(4) [(5)] If a covered spouse or dependent's last known ad-
dress is different than the primary enrollee, separate notices are re-
quired to be provided to the spouse or the dependent at the spouse's 
or dependent's last known address. 

(5) [(6)] For group health benefit plans, the notice may be 
provided to the group master contract holder for distribution to en-
rollees if the carrier has an agreement with the group master contract 
holder that the notice will be delivered within 60 days of the plan's is-
suance or renewal [in accordance with the timelines specified in para-
graph (1) of this subsection]; however, TDI will hold the carrier [will be 
held] responsible for ensuring that notice is provided to the enrollees. 

(b) The notices required by §21.2103(a)(2) of this title must 
[shall] be issued to enrollees of a health benefit plan and [shall] be 
provided according to the following paragraphs:[.] 

(1) the [The] enrollment notice required by 
§21.2103(a)(2)(A) of this title must [shall] be issued to each enrollee 
upon enrollment in the health benefit plan;[.] 

(2) the [The] annual notice required by §21.2103(a)(2)(B) 
of this title must [shall] be issued to each enrollee annually; and[.] 

(3) notwithstanding [Notwithstanding] §21.2103(a)(2) of 
this title, a carrier may elect to issue the enrollment notice required 
by §21.2103(a)(2)(A) of this title to satisfy the annual notice require-
ments set forth in §21.2103(a)(2)(B) of this title. 

[(4) The provisions of subsection (a)(2) - (6) of this section 
shall also apply to these notices, except for the timeline requirements 
of subsection (a)(1) of this section.] 

[(c) A carrier shall issue the notices required by 
§21.2103(a)(6) and (7) of this title to enrollees of a health benefit 
plan, and subsections (a)(2) - (6) of this section shall also apply to 
the notices, except for the timeline requirements of subsection (a)(1) 
of this section.] 

§21.2106. Forms. 
(a) The forms identified in §21.2103 of this title (relating to 

Mandatory Benefit Notices) [for notices of mandatory benefits] are 
included in subsection (b) of this section in their entirety [and have 
been filed with the Office of the Secretary of State]. The forms can 
be obtained from the Texas Department of Insurance, [Life/Health Di-
vision, MC 106-1A,] P.O. Box 149104, Austin, Texas 78714-9104, 
or from the TDI website, www.tdi.texas.gov [department's Web site, 
www.tdi.state.tx.us]. 

(b) The forms referenced in this chapter are [as follow]: 

(1) - (6) (No change.) 

(7) Figure Number 7: Form Number LHL391 Human Pa-
pillomavirus, Ovarian Cancer, and Cervical Cancer Screening: 
Figure: 28 TAC §21.2106(b)(7) 

§21.2107. Right To Medicare Supplement Coverage Notice. 
(a) At the time of an event described in §3.3312(b) of this title 

(relating to Guaranteed Issue for Eligible Persons) that causes [because 
of which] an individual to lose [loses] coverage or benefits due to the 
termination of a contract, agreement, policy, or plan, the entity, as de-
fined in [and pursuant to] §3.3312 of this title, must: [shall] 

(1) notify the individual of his or her rights under 
§3.3312(a), (c), (d), and (e) of this title, and of the obligations of 
issuers of Medicare supplement policies under §3.3312(a) of this title; 
and[. The entity shall] 

(2) communicate this [such] notice at the same time as 
[contemporaneous with] the notification of termination. 

(b) At the time of an event described in §3.3312(b) of this title 
that causes [because of which] an individual to cease [ceases] enroll-
ment under a contract, agreement, policy, or plan, the entity, as defined 
in §3.3312 of this title, that [which] offers the contract or agreement, 
regardless of the basis for the cessation of enrollment, [the entity of-
fering the plan,] or the licensed third party administrator of the plan, 
must: [respectively, shall] 

(1) notify the individual of his or her rights under 
§3.3312(a), (c), (d), and (e) of this title, and of the obligations of 
issuers of Medicare supplement policies under §3.3312(a) of this title; 
and[. The entity shall] 

(2) communicate this [such] notice within 10 working days 
of the entity's receipt of notification of disenrollment. 

(c) The notices must be printed in no less than 10-point type. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602082 
Norma Garcia 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 676-6584 

28 TAC §21.2104 
STATUTORY AUTHORITY. The repeal is proposed under In-
surance Code §1357.006, which requires notice of coverage 
for mastectomies; §1357.056, which requires notice of cover-
age required for hospital stays after mastectomies; §1362.004, 
which requires notice of coverage for detection of prostate can-
cer; §1363.004, which requires notice of coverage for detection 
of colorectal cancer; §1366.058, which requires notice of cover-
age for maternity, childbirth, and in-home postdelivery care; and 
§1370.004, which requires notice of coverage for human papil-
lomavirus, ovarian cancer, and cervical cancer screening. In-
surance Code §1201.104 requires TDI to adopt rules establish-
ing minimum benefit standards for individual accident and health 
insurance policies. Insurance Code §36.001 provides that the 
commissioner of insurance may adopt any rules necessary and 
appropriate to implement the powers and duties of TDI under the 
Insurance Code and other laws of the state. 

CROSS-REFERENCE TO STATUTE. The repeal implements In-
surance Code §§1370.001, 1370.004, and 1201.104. 

§21.2104. Print Size of Notices. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602081 
Norma Garcia 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 676-6584 

SUBCHAPTER O. NOTICE OF AVAILABILITY 
OF COVERAGE UNDER THE TEXAS HEALTH 
INSURANCE RISK POOL 
28 TAC §§21.2301 - 21.2306 
The Texas Department of Insurance proposes the repeal of 28 
TAC Chapter 21, Subchapter O, §§21.2301 - 21.2306, relating 
to Notice of Availability of Coverage under the Texas Health In-
surance Risk Pool. The repeal is necessary because the Texas 
Health Insurance Risk Pool (THIP) was abolished by SB 1367, 
83rd Legislature, Regular Session (2013), which repealed Insur-
ance Code Chapter 1506, the THIP's enabling legislation, effec-
tive September 1, 2015. 

EXPLANATION. SB 1367 obviated the purpose of Subchapter 
O, which was "to facilitate public awareness of coverage under 
and enrollment in" THIP. The subchapter is now unnecessary 
and should be repealed. 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Ms. Judy Wooten, project manager for the Life and 
Health Regulatory Initiatives Team, Regulatory Policy Division, 
has determined that during each year of the first five years that 
the proposed repeal is in effect, there will be no fiscal impact on 
state or local government as a result of enforcing or adminis-
tering the sections. There will be no measurable effect on local 
employment or the local economy as a result of the proposal. 

PUBLIC BENEFIT AND COST NOTE. Ms. Wooten has also de-
termined that for each year of the first five years the repeal of 
the sections is in effect, the public benefit anticipated as a re-
sult of administration and enforcement of the repealed sections 
will be the elimination of provisions requiring notice of the avail-
ability of coverage that no longer exists. There is no anticipated 
economic cost to persons required to comply with the proposed 
repeal. There is no anticipated difference in cost of compliance 
between small and large businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
In accordance with Government Code §2006.002(c), TDI has 
determined that this proposed repeal will not have an adverse 
economic effect on small or micro businesses because it is sim-
ply a repeal of an obsolete rule. Therefore, in accordance with 
Government Code §2006.002(c), TDI is not required to prepare 
a regulatory flexibility analysis. 

TAKINGS IMPACT ASSESSMENT. TDI has determined that no 
private real property interests are affected by this proposal and 
that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action and, therefore, does not constitute a taking or require a 
takings impact assessment under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. TDI invites the public and 
affected persons to comment on this proposal. Submit your writ-
ten comments on the proposal no later than 5 p.m., Central time, 
on June 13, 2016. Send written comments by mail to the Office 
of the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, or by email 
to chiefclerk@tdi.texas.gov. You must simultaneously submit an 
additional copy of the comments by mail to Ms. Judy Wooten, 
Project Manager for Life and Health Regulatory Initiatives Team, 
Regulatory Policy Division, Mail Code 106-1A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104, 
or by email to LHLComments@tdi.texas.gov. You must submit 
any request for a public hearing separately to the Office of the 
Chief Clerk, Mail Code 113-2A, Texas Department of Insurance, 
P.O. Box 149104, Austin, Texas 78714-9104, or by email to chief-
clerk@tdi.texas.gov before the close of the public comment pe-
riod. If a hearing is held, written comments and public testimony 
presented at the hearing will be considered. 

STATUTORY AUTHORITY. The repeal of §§21.2301 - 21.2306 
is proposed under SB 1367, 83rd Legislature, Regular Session 
(2013), and Insurance Code §36.001. SB 1367 abolished the 
THIP and repealed Insurance Code Chapter 1506. Section 
36.001 provides that the commissioner of insurance may adopt 
any rules necessary and appropriate to implement the powers 
and duties of TDI under the Insurance Code and other laws of 
this state. 

CROSS REFERENCE TO STATUTE. The proposed repeal of 
§§21.2301 - 21.2306 implements SB 1367, 83rd Legislature, 
Regular Session (2013). 

§21.2301. Purpose. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

§21.2302. Definitions. 

§21.2303. Delivery of Notice. 

§21.2304. Notice. 

§21.2305. Form. 

§21.2306. Compliance and Effective Date. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602079 
Norma Garcia 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 676-6584 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 11. TEXAS JUVENILE JUSTICE 
DEPARTMENT 
CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES 
SUBCHAPTER F. SECURITY AND CONTROL 
37 TAC §380.9703 
The Texas Juvenile Justice Department (TJJD) proposes the re-
peal of §380.9703, concerning Weapons and Concealed Hand-
guns. 

JUSTIFICATION FOR REPEAL 

Portions of the rule that apply to agency personnel (i.e., employ-
ees, volunteers, and contractors) are separately addressed in 
TJJD's internal policies and procedures and in individual con-
tracts and are therefore not needed in an agency rule. 

Portions of the rule that apply to members of the public are gov-
erned by state laws concerning possession of firearms and other 
weapons. The substance of these laws does not need to be re-
published in an agency rule. 

TJJD has adopted other rules, such as §380.9107 and 
§380.9710 of this title, that prohibit contraband, including 
weapons, in TJJD's residential facilities. 

RULE REVIEW 

Simultaneously with these proposed rulemaking actions, TJJD 
also publishes this notice of intent to review §380.9703 as re-
quired by Texas Government Code §2001.039. Comments on 
whether the reasons for originally adopting this rule continue to 
exist may be submitted to TJJD by following the instructions pro-
vided later in this notice. 

FISCAL NOTE 

Mike Meyer, Chief Financial Officer, has determined that for each 
year of the first five years the repeal is in effect, there will be no 

significant fiscal impact for state or local government as a result 
of enforcing or administering the repeal. 

PUBLIC BENEFITS/COSTS 

Chelsea Buchholtz, Chief of Staff, has determined that for each 
year of the first five years the repeal is in effect, the public benefit 
anticipated as a result of the repeal will be the elimination of an 
unnecessary agency rule. 

Mr. Meyer has also determined that there will be no effect on 
small businesses or micro-businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
repeal as proposed. No private real property rights are affected 
by adoption of this repeal. 

PUBLIC COMMENTS 

Comments on the proposal and/or rule review may be submit-
ted within 30 days after publication of this notice to Steve Ro-
man, Policy Coordinator, Texas Juvenile Justice Department, 
P.O. Box 12757, Austin, Texas 78711 or by email to policy.pro-
posals@tjjd.texas.gov. 

STATUTORY AUTHORITY 

The repeal is proposed under Texas Human Resources Code 
§242.003, which authorizes TJJD to adopt rules appropriate to 
the proper accomplishment of its functions and to adopt rules for 
governing TJJD schools, facilities, and programs. 

No other statute, code, or article is affected by this proposal. 

§380.9703. Weapons and Concealed Handguns. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602011 
Jill Mata 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 490-7014 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 2. DEPARTMENT OF ASSISTIVE 
AND REHABILITATIVE SERVICES 
CHAPTER 104. INDEPENDENT LIVING 
SERVICES 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Texas Department of Assistive and Reha-
bilitative Services (DARS), proposes to add new Subchapter 
A, General Rules, §104.101, concerning Purpose, §104.103, 
concerning Legal Authority, §104.105, concerning Definitions; 
new Subchapter B, Allocation of Funds, §104.201, concerning 
Allocation of Funds; new Subchapter C, Independent Living 
Services, §104.301, concerning Purpose, §104.305, con-
cerning Eligibility, §104.307, concerning Independent Living 
Plan, §104.309, concerning Waiting list, §104.311, concerning 
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Scope of Services; new Subchapter D, Consumer Participa-
tion, §104.401, concerning Consumer Participation System, 
§104.403, concerning Fee Schedule Amount, §104.405, con-
cerning Insurance Payments; new Subchapter E, Consumer 
Rights, §104.501, concerning Rights of Consumers, §104.503, 
concerning Complaint Process; new Subchapter F, Technical 
Assistance and Training §104.601, concerning Administering 
Agency's Role in Providing Technical Assistance; and new 
Subchapter G, Referrals, §104.701, concerning Expectations of 
Administering Agency's Employees. 

BACKGROUND AND JUSTIFICATION 

The new rules are being proposed pursuant to H.B. 2463, 84th 
Legislature, Regular Session, 2015. The bill requires the integra-
tion of independent living services for individuals who are blind or 
visually impaired and independent living services for individuals 
with significant disabilities. The bill further requires the indepen-
dent living services program that DARS operates under Title VII 
of the federal Rehabilitation Act of 1973 (29 U.S.C. Section 796 
et seq.) are directly provided by centers for independent living, 
except as provided by the Texas Human Resources Code, Sec-
tion 117.080 (b), and are not directly provided by the department. 

Effective September 1, 2016, responsibility for independent 
living services for individuals with significant disabilities will 
transfer to HHSC. Under Texas Government Code, §§531.0201, 
531.02011, 531.02012, and 531.0202, a rule adopted by or 
on behalf of DARS that relate to a function that is transferred 
under one of those sections becomes a rule of the receiving 
state agency upon transfer of the related function and remains 
in effect: 

• until altered by the commission or other receiving state agency, 
as applicable; or 

• unless it conflicts with a rule, policy, or form of the receiving 
state agency. 

SECTION-BY-SECTION SUMMARY 

DARS proposes §104.101, Purpose, establishing the purpose of 
DARS independent living services. 

DARS proposes §104.103, Legal Authority, establishing the le-
gal authority under which independent living services are admin-
istered. 

DARS proposes §104.105, Definitions, establishing definitions 
for Ability to pay, Act, Accessible format, Adjusted income, Allot-
ment, Allowable deductions, Attendant care, Blind, Center for In-
dependent Living (CIL), Client Assistance Program (CAP), Com-
parable services or benefits, Consumer, Consumer participa-
tion, Consumer participation system, Consumer representative, 
DARS, Fee, Federal poverty level guidelines, Independent living 
plan, 

Nonprofit, Private, Service provider, Severe visual impairment, 
Significant disability, Sliding fee scale, Transition services, and 
Waived independent living plan. 

DARS proposes §104.201, Allocation of Funds, establishing the 
method by which DARS allocates funds to a service provider. 
The section further establishes that service provider ensures 
comparable services or benefits are exhausted before using 
funds allocated under proposed Chapter 104. 

DARS proposes §104.301, Purpose, establishing the purpose 
for the proposed Subchapter. 

DARS proposes §104.305, Eligibility, establishing the eligibility 
criteria for independent living services. The section establishes 
that eligibility is determined by the service provider, based on 
the documented diagnosis of a licensed practitioner. The sec-
tion establishes that consumers who are determined to be eligi-
ble for independent living services on or before August 31, 2016, 
remain eligible on September 1, 2016. The section further es-
tablishes requirements of the service provider when a consumer 
is determined eligible and when a consumer is determined inel-
igible. 

DARS proposes §104.307, Independent Living Plan, establish-
ing that services are provided in accordance with an independent 
living plan that is developed jointly between the service provider 
and the consumer, unless the consumer signs a waiver giving 
up their right to participate in the development of the indepen-
dent plan, in which case services are provided in accordance 
with a waived independent living plan developed by the service 
provider. The section further establishes that the independent 
living plan must be coordinated, to the extent possible, with vo-
cational rehabilitation, habilitation, and education services. The 
section further establishes under what conditions services are 
terminated. 

DARS proposes §104.309, Waiting list, establishing that a con-
sumer is placed on a waiting list by the service provider when 
the consumer is determined eligible, has a signed independent 
living plan or waived independent living plan, and there is no 
funding for a service on the independent living plan that must be 
purchased. The section establishes that the waiting list must be 
reviewed every six months by the service provider. The section 
further establishes that a consumer is removed from the waiting 
list when funding becomes available, the consumer is no longer 
eligible, or the consumer is no longer interested. 

DARS proposes §104.311, Scope of Services, establishing that 
the service provider may provide independent living core ser-
vices and independent living services under proposed Chapter 
104. 

DARS proposes §104.401, Consumer Participation System, es-
tablishing that the service provider administers the consumer 
participation system and establishes the elements of that sys-
tem. The section establishes that a service provider must de-
velop a process to reconsider and adjust the consumer's fee 
for service based on circumstances that are both extraordinary 
and documented, and establishes those extraordinary circum-
stances. 

DARS proposes §104.403, Fee Schedule Amount, establishing 
the method for calculating the fee paid by the consumer for pur-
chased services, including factors that affect the fee paid by the 
consumer for purchased services allowable deductions. The 
section establishes that consumer's fee for service is equal to the 
amount on the DARS sliding fee scale according to the house-
hold's annual adjusted income. The section establishes that the 
consumer is required to provide proof of annual gross income 
and allowable deductions. The section further establishes that 
if the consumer does not provide the service provider with sup-
porting documentation for the household's allowable deductions, 
the service provider determines the consumer's fee for service 
based on the consumer's documented annual gross income with 
no allowable deductions. 

DARS proposes §104.405, Insurance Payments, establishing 
that if the consumer has medical and dental insurance that cov-
ers an independent living service received by the consumer and 
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the agreement for in-network services made between the insur-
ance company and the service provider or service provider's 
subcontractor requires that the service provider or subcontractor 
accept as payment in full the deductible, copayment, or coinsur-
ance and insurance reimbursement, then the consumer's fee for 
service is either the deductible, copayment, or coinsurance, or 
the amount calculated by the DARS fee schedule, whichever is 
less. The section further establishes that the consumer pays 
the premiums for medical and dental insurance and that neither 
DARS nor the service provider pays the premiums. 

DARS proposes §104.501, Rights of Consumers, establishing 
the rights of the consumer and when those rights must be pro-
vided to the consumer in writing. 

DARS proposes §104.503, Complaint Process, establishing the 
process by which a consumer may file a complaint with DARS 
or the Client Assistance Program implemented in Texas by Dis-
ability Rights Texas. 

DARS proposes §104.601, Administering Agency's Role in Pro-
viding Technical Assistance, establishing that DARS gives the 
service provider technical assistance, as needed, to help the ser-
vice provider offer a full range of independent living services. 

DARS proposes §104.701, Expectations of Administering 
Agency's Employees, establishing that when individuals contact 
DARS seeking independent living services, DARS will refer 
those individuals to the local service provider. 

FISCAL NOTE 

Rebecca Trevino, DARS Chief Financial Officer, has determined 
that for each year of the first five years that the proposed new 
rules will be in effect, there are no foreseeable fiscal implications 
to either cost or revenues of state or local governments because 
of enforcing or administering the rules. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS AND 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

In accordance with Texas Government Code, §2001.022, Ms. 
Trevino has determined that the proposed new rules will not af-
fect a local economy, so no local employment impact statement 
is required. Finally, Ms. Trevino has determined that the pro-
posed new rules will have no adverse economic effect on small 
businesses or micro-businesses. 

PUBLIC BENEFIT 

Ms. Trevino also has determined that for each of the first five 
years that the proposed new rules will be in effect, the public 
benefits anticipated as a result of administering and enforcing 
the proposed new rules will be to assure the public that the nec-
essary rules are in place to provide a clear and concise under-
standing of the services provided by DARS. 

REGULATORY ANALYSIS 

DARS has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

DARS has determined that these proposed new rules do not re-
strict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under Texas Government Code 
§2007.043. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to the 
Department of Assistive and Rehabilitative Services, 4800 
North Lamar Boulevard, Austin, Texas 78756; or emailed to 
DARSrules@DARS.state.tx.us. All comments must be submit-
ted before June 13, 2016, at 5:00 p.m. 

SUBCHAPTER A. GENERAL RULES 
40 TAC §§104.101, 104.103, 104.105 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§104.101. Purpose. 

This program provides services that promote to the fullest extent the 
integration and inclusion of individuals with significant disabilities into 
society. 

§104.103. Legal Authority. 

(a) The legal authority for the program is published in the fol-
lowing federal regulations and state statutes: 

(1) 34 Code of Federal Regulations, Parts 364, 365 and 
366; 

(2) 29 U.S.C. §§711(c) and 796a-796f-6; and 

(3) Texas Human Resources Code, §117.079 and 
§117.080. 

(b) In case of any conflict, federal regulations prevail. 

§104.105. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Ability to pay--The determination that the consumer is 
able to contribute financially toward the cost of independent living ser-
vices. 

(2) Accessible format--An alternative way of providing to 
people with disabilities the same information, functionality, and ser-
vices provided to people without disabilities. Examples of accessible 
formats include braille, ASCII text, large print, American Sign Lan-
guage, and recorded audio. 

(3) Act--The Rehabilitation Act of 1973, as amended. 

(4) Adjusted income--The dollar amount that is equal to a 
household's annual gross income, minus allowable deductions. 

(5) Allotment--Funds distributed to a service provider by 
DARS to provider services under this chapter. 
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(6) Allowable deductions--Certain unreimbursed house-
hold expenses that are subtracted from a household's annual gross 
income to calculate the adjusted income. 

(7) Attendant care--A personal assistance service provided 
to help an individual with significant disabilities perform essential per-
sonal tasks, such as bathing, communicating, cooking, dressing, eating, 
homemaking, toileting, and transportation. 

(8) Blind--A condition of having no more than 20/200 vi-
sual acuity in the better eye with correcting lenses or having visual 
acuity greater than 20/200 but with a field of vision in which the widest 
diameter subtends an angle no greater than 20 degrees. 

(9) Center for Independent Living (CIL)--A private non-
profit agency for individuals with significant disabilities (regardless of 
age or income) that is not residential, is consumer-controlled, is com-
munity-based, takes a cross-disability approach, and: 

(A) is designed and operated within a local community 
by individuals with disabilities; and 

(B) provides an array of independent living services, in-
cluding, at a minimum, independent living core services as they are de-
fined in 29 U.S.C. §705(17). 

(10) Client Assistance Program (CAP)--A federally funded 
program that provides information, assistance, and advocacy for peo-
ple with disabilities who are seeking or receiving services from pro-
grams funded under the Act. The program is implemented by Disabil-
ity Rights Texas (DRTx), a legal services organization whose mission 
is to protect the human, service, and legal rights of persons with dis-
abilities in Texas. 

(11) Comparable services or benefits--Services and bene-
fits that are provided or paid for, in whole or part, by other federal, 
state, or local public programs; by health insurance, third-party payers, 
or other private sources; or by the employee benefits that are avail-
able to the consumer and are commensurate in quality and nature to 
the services that the consumer would otherwise receive from service 
providers. 

(12) Consumer--An individual who has applied for or is 
receiving the independent living services that are referred to under this 
chapter. 

(13) Consumer participation--The financial contribution 
that a consumer may be required to pay for receiving independent 
living services. 

(14) Consumer participation system--The system for deter-
mining and collecting the financial contribution that a consumer may 
be required to pay for receiving independent living services. 

(15) Consumer representative--Any person chosen by a 
consumer, including the consumer's parent, guardian, other family 
member, or advocate. If a court has appointed a guardian or rep-
resentative, that person is the consumer's representative. Unless 
documentation is provided showing otherwise, a parent or court-ap-
pointed guardian is presumed to be the consumer representative for a 
minor who is: 

(A) younger than 18 years old; and 

(B) not emancipated; or 

(C) married. 

(16) DARS--The Department of Assistive and Rehabilita-
tive Services. 

(17) Federal poverty level guidelines--The poverty guide-
lines updated periodically in the Federal Register by the United States 
Department of Health and Human Services under the authority of 42 
USC §9902(2). 

(18) Fee--A percentage of the full cost for a purchased ser-
vice that a consumer pays. The percentage is based on the DARS fee 
schedule and the fee does not exceed the maximum amount prescribed. 

(19) Independent living plan--A written plan in which the 
consumer and service provider have collaboratively identified the ser-
vices that are needed to achieve the consumer's goal of living indepen-
dently. 

(20) Nonprofit--An agency, organization, or institution that 
is owned and operated by one or more corporations or associations 
whose net earnings do not and cannot lawfully benefit a private share-
holder or entity. 

(21) Private--An agency, organization, or institution that is 
not under federal or public supervision or control. 

(22) Service provider--A center for independent living, 
nonprofit organization, organization, or other person contracted or 
subcontracted to provide independent living services. 

(23) Severe visual impairment--A condition of having a vi-
sual acuity with best correction of 20/70 or less in the better eye, a vi-
sual field of 30 degrees or less in the better eye, or having a combination 
of both. 

(24) Significant disability--A severe physical, mental, cog-
nitive, or sensory impairment that substantially limits an individual's 
ability to function independently in the family or community. 

(25) Sliding fee scale--The fee scale DARS uses to deter-
mine the maximum financial contribution that a consumer may be re-
quired to pay for receiving independent living services. The scale is 
based on the federal poverty level guidelines. 

(26) Transition services--Services that: 

(A) facilitate the transition of individuals with signifi-
cant disabilities from nursing homes and other institutions to home and 
community-based residences, with the requisite supports and services; 

(B) provide assistance to individuals with significant 
disabilities who are at risk of entering institutions so that the individu-
als may remain in the community; and 

(C) facilitate the transition of youth who are individu-
als with significant disabilities, who were eligible for individualized 
education programs under section 614(d) of the Individuals with Dis-
abilities Education Act (20 U.S.C. 1414(d)), and who have completed 
their secondary education or otherwise left school, to postsecondary 
life. 

(27) Waived independent living plan--A written plan in 
which the service provider identifies on the behalf of the consumer the 
services that are needed to achieve the consumer's goal of living inde-
pendently. The service provider writes the plan because the consumer 
has signed a waiver giving up the consumer's right to participate in the 
development of such a written plan. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602054 
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♦ ♦ ♦ 

Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

♦ ♦ ♦ 
SUBCHAPTER B. ALLOCATING FUNDS 
40 TAC §104.201 
STATUTORY AUTHORITY 

The proposed new rule is authorized by the Texas Human Re-
sources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§104.201. Allocation of Funds. 
(a) DARS allocates to each service provider the funds needed 

to carry out the rules in this chapter. DARS may consider the following 
when determining the amount allotted to each service provider: 

(1) service area; 

(2) population of the area served; and 

(3) history of service delivery. 

(b) The funds are administered by the designated service 
provider in accordance with the rules in this chapter. 

(c) When DARS determines that a service provider will not 
spend all of the funds allotted for a fiscal year to carry out the rules 
in this chapter, DARS may allot the projected unused portion to other 
service providers to provide the covered services in this chapter. The 
extra allotment is considered an increase in the other service providers' 
allotments for that fiscal year. 

(d) The service provider ensures comparable services or ben-
efits are exhausted before using funds allocated under this chapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602055 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

SUBCHAPTER C. INDEPENDENT LIVING 
SERVICES 
40 TAC §§104.301, 104.305, 104.307, 104.309, 104.311 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 

pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§104.301. Purpose. 
This subchapter provides information on independent living services. 

§104.305. Eligibility. 
(a) To be eligible for independent living services, a consumer 

must: 

(1) have a significant disability as defined in §104.105(24) 
of this chapter (relating to Definitions); and 

(2) be present in Texas. 

(b) Eligibility is determined by the service provider, based on 
the documented diagnosis of a licensed practitioner. 

(c) Under Texas Government Code §531.02002, §531.02014, 
and Texas Labor Code §351.002, consumers who are determined to be 
eligible for independent living services on or before August 31, 2016, 
remain eligible on September 1, 2016, and are considered grandfa-
thered under the former DARS independent living program and do not 
need to reapply for independent living services to the respective receiv-
ing agency on September 1, 2016. 

(d) Eligibility requirements are applied without regard to a 
person's age, color, creed, gender, national origin, race, religion, or 
length of time present in Texas. 

(e) Once a consumer is determined to be eligible for services, 
the service provider: 

(1) notifies the consumer or the consumer's representa-
tive in writing about the consumer's fee for service, as described in 
§104.401 of this chapter (relating to Consumer Participation System); 
and 

(2) verifies the benefits of all consumers who may be cov-
ered for independent living services by comparable services or benefits, 
as provided under this chapter, and maintains all related documenta-
tion. 

(f) If a service provider determines that a consumer is not eli-
gible based on the criteria explained in this section, the service provider 
documents the determination of ineligibility and provides DARS with 
a copy that is signed and dated by the service provider's executive di-
rector or designee. 

(1) The service provider may determine a consumer to be 
ineligible for independent living services only after consultation with 
the consumer or after providing a clear opportunity for consultation. 

(2) The service provider notifies the consumer in writing of 
the action taken and informs the consumer about the consumer's rights 
and the means by which the consumer may appeal the action taken or 
file a complaint. 

(3) The service provider refers the consumer to other agen-
cies and facilities, if appropriate, including referring the consumer to 
the State's vocational rehabilitation program. 

(4) If a service provider determines that a consumer is in-
eligible for independent living services, the service provider reviews 
the consumer's status again within 12 months of the determination and 
whenever the service provider determines that the consumer's status 
has materially changed. 
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(5) A review of an ineligibility determination need not be 
conducted if the consumer has refused one, the consumer is no longer 
present in Texas, or the consumer's whereabouts are unknown. 

§104.307. Independent Living Plan. 

(a) General. 

(1) Unless the consumer who will receive independent liv-
ing services under this chapter signs a waiver in accordance with para-
graph (2) of this subsection, the service provider works with the con-
sumer to develop and periodically review an independent living plan 
in accordance with this section. 

(2) If the consumer knowingly and voluntarily signs a 
waiver stating that the consumer's participation in developing an 
independent living plan is unnecessary, the service provider develops 
a waived independent living plan. 

(3) The service provider provides each independent living 
service in accordance with the independent living plan or waived inde-
pendent living plan. 

(b) Initiation and development of an independent living plan. 

(1) A consumer's independent living plan or waived inde-
pendent living plan is created after the consumer's eligibility is docu-
mented according to §104.305 of this chapter (relating to Eligibility). 
The plan explains the goals or objectives established and the services 
to be provided. It indicates the anticipated duration of the service plan 
and the duration of each component service. 

(2) Subject to subsection (a)(2) of this section, the indepen-
dent living plan is developed by the service provider and the consumer 
or the consumer's representative. 

(3) A copy of the independent living plan and any amend-
ments is provided in an accessible format to the consumer or the con-
sumer's representative. 

(c) Review. 

(1) The independent living plan or waived independent liv-
ing plan is reviewed as often as necessary but at least annually to de-
termine whether to continue, modify, or discontinue services or refer 
the consumer to a vocational rehabilitation program or other assistance 
program. 

(2) The consumer reviews the independent living plan and, 
if necessary, revises it and agrees by signature to its terms. 

(d) Coordinating services. The independent living plan or 
waived independent living plan must be coordinated, to the extent 
possible, with any of the following programs for the consumer: 

(1) A vocational rehabilitation program; 

(2) A habilitation program, prepared under the Develop-
mental Disabilities Assistance and Bill of Rights Act; and 

(3) An education program, prepared under part B of the 
Individuals with Disabilities Education Act. 

(e) Termination of services. If the service provider intends to 
terminate services to a consumer, the service provider documents the 
reason on the independent living plan or waived independent living 
plan and follows the procedures explained in §104.305(f)(2) - (5) of 
this chapter. 

§104.309. Waiting List. 

(a) Independent living services are provided when funding is 
available. 

(b) A consumer is placed on a waiting list by the service 
provider when: 

(1) the consumer meets the eligibility requirements ex-
plained in §104.305 of this chapter (relating to Eligibility); 

(2) the consumer has a signed independent living plan or a 
waiver stating that an independent living plan is unnecessary; and 

(3) there is no funding for a service on the independent liv-
ing plan that must be purchased. 

(c) The waiting list is reviewed every six months by the ser-
vice provider to determine whether consumers are still eligible for and 
interested in services. 

(d) Consumers are removed from the waiting list when fund-
ing becomes available, the consumer is no longer eligible, or the con-
sumer is no longer interested. 

§104.311. Scope of Services. 

(a) All services provided in this section are subject to 
§104.201(d) of this chapter (relating to Allocation of Funds). 

(b) All services are available in an accessible format for con-
sumers who rely on alternative modes of communication. 

(c) The service provider provides each independent living ser-
vice in accordance with the independent living plan or waived inde-
pendent living plan. 

(d) The service provider may provide the following indepen-
dent living services under this chapter: 

(1) Independent living core services, which are: 

(A) information and referral services; 

(B) independent living skills training; 

(C) peer counseling (including cross-disability peer 
counseling); 

(D) individual and systems advocacy; and 

(E) transition services; and 

(2) Independent living services, which are: 

(A) counseling services, including psychological and 
psychotherapeutic services; 

(B) services for securing housing or shelter (including 
community living) that support the purposes and titles of the Act, and 
services related to securing adaptive housing (including making appro-
priate modifications to spaces that serve or are occupied by individuals 
with disabilities); 

(C) rehabilitation technology; 

(D) mobility training; 

(E) services and training for individuals with cognitive 
and sensory disabilities, including life skills training and interpreter and 
reader services; 

(F) personal assistance services, including attendant 
care and the training of personnel providing such services; 

(G) surveys, directories, and other materials that 
identify appropriate housing, recreation opportunities, accessible 
transportation, and other support services; 

(H) consumer information programs on the rehabilita-
tion and independent living services that are available under the Act, 
especially services that are available for minorities and other individ-
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uals with disabilities who have traditionally been unserved or under-
served by programs under the Act; 

(I) education and training necessary for living in a com-
munity and participating in community activities; 

(J) supported living; 

(K) transportation, including referral services, personal 
assistance, and training on the use of public transportation vehicles and 
systems; 

(L) physical rehabilitation; 

(M) therapeutic treatment; 

(N) the provision of needed prostheses and other appli-
ances and devices; 

(O) social and recreational services (individual and 
group); 

(P) training for youth with disabilities that is designed 
to develop self-awareness, self-esteem and the ability to self-advocate, 
self-empower, and explore career options; 

(Q) services for children; 

(R) federal, state, or local training, counseling, or other 
assistance designed to help individuals with disabilities become inde-
pendent and productive and live a good life; 

(S) preventive services that encourage independence 
and reduce the need for the services that are provided under the Act; 

(T) awareness programs that encourage an understand-
ing of individuals with disabilities and help individuals integrate into 
the community; and 

(U) other services, as needed, which are consistent with 
the provisions of the Act. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602056 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

♦ ♦ ♦ 
SUBCHAPTER D. CONSUMER PARTICIPA-
TION 
40 TAC §§104.401, 104.403, 104.405 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§104.401. Consumer Participation System. 

(a) The service provider administers the consumer participa-
tion system in accordance with the rules in this chapter, the standards, 
and the contract requirements. 

(b) The service provider provides independent living core ser-
vices, as defined in §104.311(d)(1) of this chapter (relating to Scope of 
Services), at no cost to the consumer. 

(c) Independent living services defined in §104.311(d)(2) of 
this chapter are subject to the rules in this subchapter. 

(d) The service provider gathers financial information about 
the consumer to determine the consumer's adjusted gross income and 
the percentage of the federal poverty level for that income. 

(e) The service provider charges the consumer a fee for each 
service provided in §104.311(d)(2) of this chapter, according to the 
consumer's percentage of the federal poverty level. 

(f) The consumer or consumer's representative signs a con-
sumer participation agreement. Signing the agreement acknowledges 
the amount of the consumer's fee for services and provides written 
agreement that: 

(1) the information provided by the consumer or the con-
sumer's representative about the consumer's household size, annual 
gross income, allowable deductions, and comparable services or bene-
fits is true and accurate; or 

(2) the consumer or the consumer's representative chooses 
not to provide information about the consumer's household size, an-
nual gross income, allowable deductions, and comparable services or 
benefits. 

(g) The service provider does not initiate or authorize indepen-
dent living services subject to §104.311(d)(2) of this chapter until the 
consumer or the consumer's representative signs the consumer's partic-
ipation agreement. 

(h) If the consumer chooses not to provide information on the 
consumer's household size, annual gross income, allowable deductions, 
and comparable services or benefits, the consumer agrees to pay the 
entire cost of services. 

(i) The consumer reports to the service provider as soon as pos-
sible all changes to household size, annual gross income, allowable 
deductions, and comparable services or benefits and signs a new con-
sumer's participation agreement. 

(j) When the consumer signs a new participation agreement, 
the new amount of the consumer's fee for service takes effect the be-
ginning of the following month. The new amount is not retroactive. 

(k) The service provider must develop a process to reconsider 
and adjust the consumer's fee for service based on circumstances that 
are both extraordinary and documented. This may include assessing 
the consumer's ability to pay the consumer's fee for service. 

(l) Only the service provider's executive director or designee 
has authority to reconsider and adjust a consumer's fee for service. 

(m) Extraordinary circumstances are: 

(1) an increase or decrease in income; 

(2) unexpected medical expenses; 

(3) unanticipated disability related expenses; 

(4) a change in family size; 

(5) catastrophic loss, such as a fire, flood, or tornado; 
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(6) short-term financial hardship, such as a major repair to 
the consumer's home or personally owned vehicle; or 

(7) other extenuating circumstances for which the con-
sumer makes a request and provides supporting documentation. 

(n) The consumer's calculated fee for service remains in effect 
during the reconsideration and adjustment process. 

(o) The service provider: 

(1) uses program income that is received from the con-
sumer participation system only to provide the independent living ser-
vices that are outlined in §104.311(d)(2) of this chapter; and 

(2) reports fees collected to DARS as program income. 

(p) The service provider does not use program income re-
ceived from the consumer participation system to supplant any other 
fund sources. 

(q) DARS does not pay any portion of the consumer's fee for 
service. 

(r) The consumer's participation agreement and all financial 
information collected by the service provider are subject to any data 
use agreement between DARS and the service provider. 

(s) The consumer's participation agreement and all financial 
information collected by the service provider are subject to subpoena. 

§104.403. Fee Schedule Amount. 

(a) The service provider is required to use the DARS fee 
schedule and instructions to calculate the consumer's fee for service. 

(b) Factors that affect the consumer's fee for service are: 

(1) household size; 

(2) annual gross income; and 

(3) allowable deductions. 

(c) The household size equals any person living inside or out-
side of the home who is eligible to be claimed as a dependent of the 
consumer on the consumer's federal income tax return, or, if the con-
sumer is a minor, any other person living inside or outside of the home 
who is eligible to be claimed as a dependent of the consumer's parent 
or guardian on the parent or guardian's federal income tax return. 

(d) the consumer's annual gross income: 

(1) equals the total annual gross income received by the 
household; and 

(2) includes all income classified as taxable income by the 
Internal Revenue Service before federally allowable deductions are ap-
plied. 

(e) The consumer's allowable deductions are limited to the 
consumer's expenses in the following categories: 

(1) attendant care; 

(2) rent or home mortgage payments; 

(3) court-ordered child support payments made by the con-
sumer for financially dependent children who were not included in the 
calculation of household size; and 

(4) medical or dental expenses for treatment primarily in-
tended to alleviate or prevent a physical or mental illness or manage a 
disability, with the expenses limited to the cost of: 

(A) diagnosis, cure, alleviation, treatment, or preven-
tion of disease; 

(B) treatment of any affected body part or function; 

(C) medical services legally delivered by physicians, 
surgeons, dentists, and other medical practitioners; 

(D) medications, medical supplies, and diagnostic de-
vices; 

(E) medical and dental health care insurance premiums; 

(F) transportation to receive medical or dental care; and 

(G) medical or dental debt that the family is paying on 
an established payment plan. 

(f) The service provider calculates the allowable deductions 
using the actual amounts the consumer paid during the previous 
12-month period. 

(g) The consumer provides the most recent tax return available 
as proof of annual gross income and allowable deductions. If the con-
sumer has no tax return, the consumer provides bank statements, medi-
cal records, receipts, proof of benefits awards, and other documentation 
to demonstrate annual gross income and allowable deductions. 

(h) If the consumer does not provide documentation support-
ing the household's allowable deductions, the service provider deter-
mines the consumer's fee for service based on the consumer's docu-
mented annual gross income with no allowable deductions. 

(i) The consumer's fee for service is equal to the amount on the 
DARS sliding fee scale according to the household's annual adjusted 
income (that is, the annual gross income minus the allowable deduc-
tions). 

(j) The service provider uses the most current sliding fee scale 
and instructions published by DARS to determine the consumer's fee 
for service. 

(k) The procedures, fee schedule, and instructions that DARS 
uses to calculate a consumer's fee for service is available from DARS, 
between 8:00 a.m. and 5:00 p.m. on business days. 

§104.405. Insurance Payments. 
(a) If the consumer has medical and dental insurance that cov-

ers an independent living service received by the consumer and the 
agreement for in-network services made between the insurance com-
pany and the service provider or service provider's subcontractor re-
quires that the service provider or subcontractor accept as payment 
in full the deductible, copayment, or coinsurance and insurance reim-
bursement, then the consumer's fee for service is either the deductible, 
copayment, or coinsurance, or the amount calculated by the DARS fee 
schedule, whichever is less. 

(b) The consumer pays the premiums for medical and dental 
insurance. Neither DARS nor the service provider pays the premiums. 

(c) The premiums for medical and dental insurance do not 
count toward meeting the consumer's fee for service. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602057 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 
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SUBCHAPTER E. CONSUMER RIGHTS 
40 TAC §104.501, §104.503 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§104.501. Rights of Consumers. 
(a) In accordance with applicable legal provisions, DARS 

does not, directly or through contractual or other arrangements, 
exclude, deny benefits to, limit the participation of, or otherwise dis-
criminate against any individual on the basis of age, color, disability, 
national origin, political belief, race, religion, sex, or sexual orienta-
tion. For the purposes of receiving independent living services, the 
consumer must have a significant disability; however, that requirement 
is not considered discrimination against any individual on the basis of 
disability. 

(b) The service provider notifies the consumer in writing about 
the rights included in subsection (a) of this section; §104.503 of this 
chapter (relating to Complaint Process); and §104.401 of this chapter 
(relating to Consumer Participation System): 

(1) when a consumer applies for services; 

(2) when the service provider determines that a consumer 
is ineligible for services; and 

(3) when the service provider intends to terminate services. 

(c) Consumer rights are available in an accessible format for 
consumers who rely on alternative modes of communication. 

§104.503. Complaint Process. 
(a) Filing a complaint with DARS through the Health and Hu-

man Services Commission Office of Ombudsman. 

(1) A consumer may file a complaint with DARS alleging 
that a requirement of independent living services was violated. A com-
plaint may be filed directly with DARS without having been filed with 
the service provider. 

(2) A complaint may be filed by: 

(A) mail to DARS: Texas Health and Human Services 
Commission, Office of the Ombudsman, MC H-700, P.O. Box 13247, 
Austin, Texas 78711-3247; 

(B) phone: 1-877-787-8999 or Relay Texas for people 
with a hearing or speech disability: 7-1-1 or 1-800-735-2989; 

(C) fax: 1-888-780-8099; or 

(D) online: http://www.hhsc.state.tx.us/ombudsman/c-
ontact.shtml 

(3) More information regarding the complaint process may 
be obtained by calling the Office of the Ombudsman at 1-877-787-8999 
or Relay Texas for people with a hearing or speech disability: 7-1-1 or 
1-800-735-2989. 

(b) Filing a complaint with the Client Assistance Program 
(CAP). 

(1) The CAP is implemented by Disability Rights Texas 
(DRTx), a legal services organization whose mission is to protect the 
human, service, and legal rights of persons with disabilities in Texas. 

(2) DRTx advocates are not employees of DARS. There 
are no fees for CAP services, which are provided by advocates and 
attorneys when necessary. Services are confidential. 

(3) A consumer enrolled in independent living services or 
the consumer's representative may file a complaint with DRTx alleging 
that a requirement of independent living services was violated. The 
complaint need not be filed with the service provider. 

(4) A complaint may be filed by: 

(A) phone: 1-800-252-9108; or 

(B) videophone: 1-866-362-2851. 

(5) More information about the complaint process is avail-
able by calling DRTx at 1-800-252-9108 or videophone at 1-866-362-
2851. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602058 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

♦ ♦ ♦ 
SUBCHAPTER F. TECHNICAL ASSISTANCE 
AND TRAINING 
40 TAC §104.601 
STATUTORY AUTHORITY 

The proposed new rule is authorized by the Texas Human Re-
sources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§104.601. Administering Agency's Role in Providing Technical As-
sistance. 

(a) DARS gives the service provider technical assistance, as 
needed, to help the service provider offer a full range of independent 
living services. 

(b) Technical assistance may include: 

(1) help to expand a service provider's capacity to provide 
a full range of independent living services; and 

(2) training on: 

(A) the independent living philosophy; and 

(B) the administration, operation, evaluation, and per-
formance of independent living services according to the rules in this 
chapter, the standards, and the contract requirements. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602059 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

♦ ♦ ♦ 
SUBCHAPTER G. REFERRALS 
40 TAC §104.701 
STATUTORY AUTHORITY 

The proposed new rule is authorized by the Texas Human Re-
sources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§104.701. Expectations of Administering Agency's Employees. 
(a) Individuals seeking independent living services are re-

ferred to the local service provider. 

(b) If an individual calls DARS to request independent living 
services, DARS: 

(1) gives the individual the contact information for the ser-
vice provider; 

(2) obtains the individual's permission to forward the indi-
vidual's name and contact information to the service provider; and 

(3) forwards the individual's name and contact informa-
tion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602060 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

CHAPTER 106. DIVISION FOR BLIND 
SERVICES 
SUBCHAPTER C. INDEPENDENT LIVING 
PROGRAM 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Department of Assistive and Rehabilitative 

Services (DARS), proposes the repeal of Chapter 106, Division 
for Blind Services, Subchapter C, Independent Living Program, 
Division 1, General Information, §§106.901, 106.903, 106.905, 
and 106.907; Division 2, Program Requirements, §§106.1007, 
106.1009, 106.1011, 106.1013, 106.1015, and 106.1017; Divi-
sion 3, Independent Living Services, §106.1107 and §106.1109; 
Division 4, Consumer Participation, §§106.1207, 106.1209, 
106.1211, 106.1213, 106.1215, and 106.1217; and Division 5, 
Maximum Affordable Payment, §106.1307. 

The repeal is being proposed pursuant to H.B. 2463, 84th Legis-
lature, Regular Session, 2015. The bill requires the integration of 
independent living services for individuals who are blind or visu-
ally impaired and independent living services for individuals with 
significant disabilities. The bill further requires the independent 
living services program that DARS operates under Title VII of the 
federal Rehabilitation Act of 1973 (29 U.S.C. Section 796 et seq.) 
are directly provided by centers for independent living, except as 
provided by the Texas Human Resources Code, §117.080 (b), 
and are not directly provided by the department. 

SECTION-BY-SECTION SUMMARY 

The sections are being repealed to create a new Subchapter D, 
Independent Living Services for Older Individuals who are Blind, 
which will implement the integration of the independent living ser-
vices. The repeals include the following: 

• Division 1, General Information 

• Division 2, Program Requirements 

• Division 3, Independent Living Services 

• Division 4, Consumer Participation 

• Division 5, Maximum Affordable Payment 

FISCAL NOTE 

Rebecca Trevino, DARS Chief Financial Officer, has determined 
that for each year of the first five years that the proposed repeals 
will be in effect, there are no foreseeable fiscal implications to 
either cost or revenues of state or local governments because of 
repealing the rules. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS AND 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

In accordance with Texas Government Code, §2001.022, Ms. 
Trevino has determined that the proposed repeals will not af-
fect a local economy, so no local employment impact statement 
is required. Finally, Ms. Trevino has determined that the pro-
posed repeals will have no adverse economic effect on small 
businesses or micro-businesses. 

PUBLIC BENEFIT 

Ms. Trevino also has determined that for each of the first five 
years that the proposed repeals will be in effect, the public ben-
efits anticipated as a result of administering and enforcing the 
proposed repeals will be to assure the public that the necessary 
rules are in place to provide a clear and concise understanding 
of the services provided by DARS. 

REGULATORY ANALYSIS 

DARS has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

DARS has determined that these proposed repeals do not re-
strict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under Texas Government Code 
§2007.043. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to the 
Department of Assistive and Rehabilitative Services, 4800 
North Lamar Boulevard, Austin, Texas 78756; or emailed to 
DARSrules@DARS.state.tx.us. All comments must be submit-
ted before June 13, 2016, at 5:00 p.m. 

DIVISION 1. GENERAL INFORMATION 
40 TAC §§106.901, 106.903, 106.905, 106.907 
STATUTORY AUTHORITY 

The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.901. Purpose. 
§106.903. Legal Authority. 
§106.905. Definitions. 
§106.907. Service Delivery. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602061 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 2. PROGRAM REQUIREMENTS 
40 TAC §§106.1007, 106.1009, 106.1011, 106.1013, 
106.1015, 106.1017 
STATUTORY AUTHORITY 

The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 

promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1007. Application.  
§106.1009. Eligibility.  
§106.1011. Data for Eligibility Determination.  
§106.1013. Ineligibility Determination.  
§106.1015. Case Closure.  
§106.1017. Independent Living (IL) Plan.  
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602062 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 3. INDEPENDENT LIVING 
SERVICES 
40 TAC §106.1107, §106.1109 
STATUTORY AUTHORITY 

The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1107. Goods and Services. 
§106.1109. Transportation. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602063 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 4. CONSUMER PARTICIPATION 
40 TAC §§106.1207, 106.1209, 106.1211, 106.1213, 
106.1215, 106.1217 
STATUTORY AUTHORITY 
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The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1207. Consumer Participation.  
§106.1209. Scope.  
§106.1211. General Procedures.  
§106.1213. Maximum Allowable Amount.  
§106.1215. Allowed Adjustments to Calculate Net Monthly Income.  
§106.1217. Refusal to Disclose Economic Resources.  
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602064 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

♦ ♦ ♦ 
DIVISION 5. MAXIMUM AFFORDABLE 
PAYMENT 
40 TAC §106.1307 
STATUTORY AUTHORITY 

The proposed repeal is authorized by the Texas Human Re-
sources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1307. Scope of Subchapter. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602065 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

SUBCHAPTER D. INDEPENDENT LIVING 
SERVICES FOR OLDER INDIVIDUALS WHO 
ARE BLIND 

The Texas Health and Human Services Commission (HHSC), 
on behalf of the Texas Department of Assistive and Reha-
bilitative Services (DARS), proposes to add new Subchapter 
D, Independent Living Services for Older Individuals who are 
Blind. The subchapter consists of Division 1, General Rules: 
§106.901, concerning Purpose; §106.903, concerning Legal 
Authority; and §106.905, concerning Definitions; Division 2, 
Allocation of Funds: §106.1001, concerning Allocation of Funds; 
Division 3, Independent Living Services for Older Individuals 
Who are Blind: §106.1101, concerning Purpose; §106.1105, 
concerning Eligibility; §106.1107, concerning Independent Liv-
ing Plan; §106.1109, concerning Waiting List, and §106.1111; 
concerning Scope of Services; Division 4, Consumer Participa-
tion: §106.1201, concerning Consumer Participation System; 
§106.1203, concerning Fee Schedule Amount; and §106.1205, 
concerning Insurance Payments; Division 5, Consumer Rights: 
§106.1301, concerning Rights of Consumers, and §106.1303, 
concerning Complaint Process; Division 6, Technical Assistance 
and Training: §106.1351, concerning Administering Agency's 
Role in Providing Technical Assistance; and Division 7, Re-
ferrals: §106.1371, concerning Expectations of Administering 
Agency's Employees. 

BACKGROUND AND JUSTIFICATION 

The new rules are being proposed pursuant to H.B. 2463, 84th 
Legislature, Regular Session, 2015. The bill requires the integra-
tion of independent living services for individuals who are blind or 
visually impaired and independent living services for individuals 
with significant disabilities. The bill further requires the indepen-
dent living services program that DARS operates under Title VII 
of the federal Rehabilitation Act of 1973 (29 U.S.C. §796 et seq.) 
are directly provided by centers for independent living, except as 
provided by the Texas Human Resources Code, §117.080 (b), 
and are not directly provided by the department. 

Effective September 1, 2016, responsibility for independent liv-
ing services for older individuals who are blind will transfer to 
the Texas Workforce Commission. Under Texas Government 
Code, §§531.0201, 531.02011, 531.02012, and 531.0202, a rule 
adopted by or on behalf of DARS that relate to a function that is 
transferred under one of those sections becomes a rule of the 
receiving state agency upon transfer of the related function and 
remains in effect: 

• until altered by the commission or other receiving state agency, 
as applicable; or 

• unless it conflicts with a rule, policy, or form of the receiving 
state agency. 

SECTION-BY-SECTION SUMMARY 

DARS proposes §106.901, Purpose, establishing the purpose of 
DARS independent living services for older individuals who are 
blind. 

DARS proposes §106.903, Legal Authority, establishing the le-
gal authority under which independent living services for older 
individuals who are blind are administered. 

DARS proposes §106.905, Definitions, establishing definitions 
for Ability to pay, Act, Accessible format, Adjusted income, Allot-
ment, Allowable deductions, Attendant care, Blind, Center for In-
dependent Living (CIL), Client Assistance Program (CAP), Com-
parable services or benefits, Consumer, Consumer participa-
tion, Consumer participation system, Consumer representative, 
DARS, Fee, Federal poverty level guidelines, Independent living 
plan, Nonprofit, Older individual who is blind, Private, Service 
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provider, Severe visual impairment, Significant disability, Sliding 
fee scale, Transition services, and Waived independent living 
plan. 

DARS proposes §106.1001, Allocation of Funds, establishing 
the method by which DARS allocates funds to a service provider. 
The section further establishes that service provider ensures 
comparable services or benefits are exhausted before using 
funds allocated under proposed Chapter 106, Subchapter D. 

DARS proposes §106.1101, Purpose, establishing the purpose 
for the proposed Division. 

DARS proposes §106.1105, Eligibility, establishing the eligibility 
criteria for independent living services for older individuals who 
are blind. The section establishes that eligibility is determined 
by the service provider, based on the documented diagnosis of 
a licensed practitioner. The section establishes that consumers 
who are determined to be eligible for independent living services 
for older individuals who are blind on or before August 31, 2016, 
remain eligible on September 1, 2016. The section further es-
tablishes requirements of the service provider when a consumer 
is determined eligible and when a consumer is determined inel-
igible. 

DARS proposes §106.1107, Independent Living Plan, establish-
ing that services are provided in accordance with an independent 
living plan that is developed jointly between the service provider 
and the consumer, unless the consumer signs a waiver giving 
up their right to participate in the development of the indepen-
dent plan, in which case services are provided in accordance 
with a waived independent living plan developed by the service 
provider. The section further establishes that the independent 
living plan and services must be coordinated, to the extent pos-
sible, with vocational rehabilitation, habilitation, and education 
services. The section further establishes under what conditions 
services are terminated. 

DARS proposes §106.1109, Waiting list, establishing that a con-
sumer is placed on a waiting list by the service provider when 
the consumer is determined eligible, has a signed independent 
living plan or waived independent living plan, and there is no 
funding for a service on the independent living plan that must be 
purchased. The section establishes that the waiting list must be 
reviewed every six months by the service provider. The section 
further establishes that a consumer is removed from the waiting 
list when funding becomes available, the consumer is no longer 
eligible, or the consumer is no longer interested. 

DARS proposes §106.1111, Scope of Services, establishing that 
the service provider may provide independent living core ser-
vices, independent living services, and independent living ser-
vices for older individuals who are blind under proposed Chapter 
106, Subchapter D. 

DARS proposes §106.1201, Consumer Participation System, 
establishing that the service provider administers the consumer 
participation system and establishes the elements of that 
system. The section establishes that a service provider must 
develop a process to reconsider and adjust the consumer's fee 
for service based on circumstances that are both extraordinary 
and documented, and establishes those extraordinary circum-
stances. 

DARS proposes §106.1203, Fee Schedule Amount, establish-
ing the method for calculating the fee paid by the consumer for 
purchased services, including factors that affect the fee paid by 
the consumer for purchased services allowable deductions. The 

section establishes that consumer's fee for service is equal to the 
amount on the DARS sliding fee scale according to the house-
hold's annual adjusted income. The section establishes that the 
consumer is required to provide proof of annual gross income 
and allowable deductions. The section further establishes that 
if the consumer does not provide the service provider with sup-
porting documentation for the household's allowable deductions, 
the service provider determines the consumer's fee for service 
based on the consumer's documented annual gross income with 
no allowable deductions. 

DARS proposes §106.1205, Insurance Payments, establishing 
that if the consumer has medical and dental insurance that cov-
ers an independent living service received by the consumer and 
the agreement for in-network services made between the insur-
ance company and the service provider or service provider's 
subcontractor requires that the service provider or subcontractor 
accept as payment in full the deductible, copayment, or coinsur-
ance and insurance reimbursement, then the consumer's fee for 
service is either the deductible, copayment, or coinsurance, or 
the amount calculated by the DARS fee schedule, whichever is 
less. The section further establishes that the consumer pays 
the premiums for medical and dental insurance and that neither 
DARS nor the service provider pays the premiums. 

DARS proposes §106.1301, Rights of Consumers, establishing 
the rights of the consumer and when those rights must be pro-
vided to the consumer in writing. 

DARS proposes §106.1303, Complaint Process, establishing 
the process by which a consumer may file a complaint with 
DARS or the Client Assistance Program implemented in Texas 
by Disability Rights Texas. 

DARS proposes §106.1351, Administering Agency's Role in Pro-
viding Technical Assistance, establishing that DARS gives the 
service provider technical assistance, as needed, to help the ser-
vice provider offer a full range of independent living services for 
older individuals who are blind. 

DARS proposes §106.1371, Expectations of Administering 
Agency's Employees, establishing that when individuals contact 
DARS seeking independent living services for older individuals 
who are blind, DARS will refer those individuals to the local 
service provider. 

FISCAL NOTE 

Rebecca Trevino, DARS Chief Financial Officer, has determined 
that for each year of the first five years that the proposed new 
rules will be in effect, there are no foreseeable fiscal implications 
to either cost or revenues of state or local governments because 
of enforcing or administering the rules. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS AND 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

In accordance with Texas Government Code, §2001.022, Ms. 
Trevino has determined that the proposed new rules will not af-
fect a local economy, so no local employment impact statement 
is required. Finally, Ms. Trevino has determined that the pro-
posed new rules will have no adverse economic effect on small 
businesses or micro-businesses. 

PUBLIC BENEFIT 

Ms. Trevino also has determined that for each of the first five 
years that the proposed new rules will be in effect, the public 
benefits anticipated as a result of administering and enforcing 
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the proposed new rules will be to assure the public that the nec-
essary rules are in place to provide a clear and concise under-
standing of the services provided by DARS. 

REGULATORY ANALYSIS 

DARS has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

DARS has determined that these proposed new rules do not re-
strict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under Texas Government Code 
§2007.043. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to the 
Department of Assistive and Rehabilitative Services, 4800 
North Lamar Boulevard, Austin, Texas 78756; or emailed to 
DARSrules@DARS.state.tx.us. All comments must be submit-
ted by 5:00 p.m., June 13, 2016. 

DIVISION 1. GENERAL RULES 
40 TAC §§106.901, 106.903, 106.905 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.901. Purpose. 
This program provides services that promote to the fullest extent the 
integration and inclusion of older individuals who are blind into society. 

§106.903. Legal Authority. 
(a) The legal authority for the program is published in the fol-

lowing federal regulations and state statutes: 

(1) 34 Code of Federal Regulations, Parts 364, 365, 366 
and 367; 

(2) 29 U.S.C. §§711(c) and 796j-796l; and 

(3) Texas Human Resources Code, §117.079 and 
§117.080. 

(b) In case of any conflict, federal regulations prevail. 

§106.905. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Ability to pay--The determination that the consumer is 
able to contribute financially toward the cost of independent living ser-
vices for older individuals who are blind. 

(2) Accessible format--An alternative way of providing to 
people with disabilities the same information, functionality, and ser-
vices provided to people without disabilities. Examples of accessible 
formats include braille, ASCII text, large print, American Sign Lan-
guage, and recorded audio. 

(3) Act--The Rehabilitation Act of 1973, as amended. 

(4) Adjusted income--The dollar amount that is equal to a 
household's annual gross income, minus allowable deductions. 

(5) Allotment--Funds distributed to a service provider by 
DARS to provider services under this subchapter. 

(6) Allowable deductions--Certain unreimbursed house-
hold expenses that are subtracted from a household's annual gross 
income to calculate the adjusted income. 

(7) Attendant care--A personal assistance service provided 
to an individual with significant disabilities perform essential personal 
tasks, such as bathing, communicating, cooking, dressing, eating, 
homemaking, toileting, and transportation. 

(8) Blind--A condition of having no more than 20/200 vi-
sual acuity in the better eye with correcting lenses or having visual 
acuity greater than 20/200 but with a field of vision in which the widest 
diameter subtends an angle no greater than 20 degrees. 

(9) Center for Independent Living (CIL)--A private non-
profit agency for individuals with significant disabilities (regardless of 
age or income) that is not residential, is consumer-controlled, is com-
munity-based, takes a cross-disability approach, and: 

(A) is designed and operated within a local community 
by individuals with disabilities; and 

(B) provides an array of independent living services, in-
cluding, at a minimum, independent living core services as they are de-
fined in 29 U.S.C. §705(17). 

(10) Client Assistance Program (CAP)--A federally funded 
program that provides information, assistance, and advocacy for peo-
ple with disabilities who are seeking or receiving services from pro-
grams funded under the Act. The program is implemented by Disabil-
ity Rights Texas (DRTx), a legal services organization whose mission 
is to protect the human, service, and legal rights of persons with dis-
abilities in Texas. 

(11) Comparable services or benefits--Services and bene-
fits that are provided or paid for, in whole or part, by other federal, 
state, or local public programs; by health insurance, third-party payers, 
or other private sources; or by the employee benefits that are avail-
able to the consumer and are commensurate in quality and nature to 
the services that the consumer would otherwise receive from service 
providers. 

(12) Consumer--An individual who has applied for or is 
receiving the independent living services for older individuals who are 
blind that are referred to under this subchapter. 

(13) Consumer participation--The financial contribution 
that a consumer may be required to pay for receiving independent 
living services for older individuals who are blind. 

(14) Consumer participation system--The system for deter-
mining and collecting the financial contribution that a consumer may 
be required to pay for receiving independent living services for older 
individuals who are blind. 

(15) Consumer representative--Any person chosen by a 
consumer, including the consumer's parent, guardian, other family 
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member, or advocate. If a court has appointed a guardian or represen-
tative, that person is the consumer's representative. 

(16) DARS--The Department of Assistive and Rehabilita-
tive Services 

(17) Federal poverty level guidelines--The poverty guide-
lines updated periodically in the Federal Register by the United States 
Department of Health and Human Services under the authority of 42 
USC §9902(2). 

(18) Fee--A percentage of the full cost for a purchased ser-
vice that a consumer pays. The percentage is based on the DARS fee 
schedule and the fee does not exceed the maximum amount prescribed. 

(19) Independent living plan--A written plan in which the 
consumer and service provider have collaboratively identified the ser-
vices for older individuals who are blind that are needed to achieve the 
consumer's goal of living independently. 

(20) Nonprofit--An agency, organization, or institution that 
is owned and operated by one or more corporations or associations 
whose net earnings do not and cannot lawfully benefit a private share-
holder or entity. 

(21) Older individual who is blind--An individual age 55 
or older whose significant visual impairment makes competitive em-
ployment extremely difficult to attain but for whom independent living 
goals are feasible. 

(22) Private--An agency, organization, or institution that is 
not under federal or public supervision or control. 

(23) Service provider--A center for independent living, 
nonprofit organization, organization, or other person contracted or 
subcontracted to provide independent living services for older indi-
viduals who are blind. 

(24) Severe visual impairment--A condition of having a vi-
sual acuity with best correction of 20/70 or less in the better eye, a vi-
sual field of 30 degrees or less in the better eye, or having a combination 
of both. 

(25) Significant disability--A severe physical, mental, cog-
nitive, or sensory impairment that substantially limits an individual's 
ability to function independently in the family or community. 

(26) Sliding fee scale--The fee scale DARS uses to deter-
mine the maximum financial contribution that a consumer may be re-
quired to pay for receiving independent living services for older indi-
viduals who are blind. The scale is based on the federal poverty level 
guidelines. 

(27) Transition services--Services that: 

(A) facilitate the transition of individuals with signifi-
cant disabilities from nursing homes and other institutions to home and 
community-based residences, with the requisite supports and services; 
and 

(B) provide assistance to individuals with significant 
disabilities who are at risk of entering institutions so that the individu-
als may remain in the community. 

(28) Waived independent living plan--A written plan in 
which the service provider identifies on the behalf of the consumer the 
services that are needed to achieve the consumer's goal of living inde-
pendently. The service provider writes the plan because the consumer 
has signed a waiver giving up the consumer's right to participate in the 
development of such a written plan. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602070 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 2. ALLOCATION OF FUNDS 
40 TAC §106.1001 
STATUTORY AUTHORITY 

The proposed new rule is authorized by the Texas Human Re-
sources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1001. Allocation of Funds. 

(a) DARS allocates to each service provider the funds needed 
to carry out the rules in this subchapter. DARS may consider the fol-
lowing when determining the amount allotted to each service provider: 

(1) service area; 

(2) population of the area served; and 

(3) history of service delivery. 

(b) The funds are administered by the designated service 
provider in accordance with the rules in this subchapter. 

(c) When DARS determines that a service provider will not 
spend all of the funds allotted for a fiscal year to carry out the rules 
in this subchapter, DARS may allot the projected unused portion to 
other service providers to provide the covered services in this subchap-
ter. The extra allotment is considered an increase in the other service 
providers' allotments for that fiscal year. 

(d) The service provider ensures comparable services or ben-
efits are exhausted before using funds allocated under this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602071 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 
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DIVISION 3. INDEPENDENT LIVING 
SERVICES FOR OLDER INDIVIDUALS WHO 
ARE BLIND 
40 TAC §§106.1101, 106.1105, 106.1107, 106.1109, 106.1111 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1101. Purpose. 

This division provides information on independent living services for 
older individuals who are blind. 

§106.1105. Eligibility. 

(a) To be eligible for independent living services for older in-
dividuals who are blind, a consumer must: 

(1) be 55 years old or older; 

(2) be blind as defined in §106.905(8) of this subchapter 
(relating to Definitions) or have a severe visual impairment as defined 
in §106.905(24) of this subchapter that makes competitive employment 
extremely difficult but for whom independent living goals are feasible; 
and 

(3) be present in Texas. 

(b) Eligibility is determined by the service provider, based on 
the documented diagnosis of a licensed practitioner. 

(c) Under Texas Government Code §531.02002, §531.02014, 
and Texas Labor Code §351.002, consumers who are determined to be 
eligible for independent living services for older individuals who are 
blind on or before August 31, 2016, remain eligible on September 1, 
2016, and are considered grandfathered under the former DARS in-
dependent living program and do not need to reapply for independent 
living services for older individuals who are blind to the respective re-
ceiving agency on September 1, 2016. 

(d) Eligibility requirements are applied without regard to a 
person's age, color, creed, gender, national origin, race, religion, or 
length of time present in Texas. 

(e) Once a consumer is determined to be eligible for services, 
the service provider: 

(1) notifies the consumer or the consumer's representa-
tive in writing about the consumer's fee for service, as described in 
§106.1201 of this subchapter (relating to Consumer Participation 
System); and 

(2) verifies the benefits of all consumers who may be cov-
ered for independent living services for older individuals who are blind 
by comparable services or benefits, as provided under this subchapter, 
and maintains all related documentation. 

(f) If a service provider determines that a consumer is not eli-
gible based on the criteria explained in this section, the service provider 
documents the determination of ineligibility and provides DARS with 
a copy that is signed and dated by the service provider's executive di-
rector or designee. 

(1) The service provider may determine a consumer to be 
ineligible for independent living services for older individuals who are 
blind only after consultation with the consumer or after providing a 
clear opportunity for this consultation. 

(2) The service provider notifies the consumer in writing of 
the action taken and informs the consumer about the consumer's rights 
and the means by which the consumer may appeal the action taken or 
file a complaint. 

(3) The service provider refers the consumer to other agen-
cies and facilities, if appropriate, including referring the consumer to 
the State's vocational rehabilitation program. 

(4) If a service provider determines that a consumer is in-
eligible for independent living services for older individuals who are 
blind, the service provider reviews the consumer's status again within 
12 months of the determination and whenever the service provider de-
termines that the consumer's status has materially changed. 

(5) A review of an ineligibility determination need not be 
conducted if the consumer has refused one, the consumer is no longer 
present in Texas, or the consumer's whereabouts are unknown. 

§106.1107. Independent Living Plan. 

(a) General. 

(1) Unless the consumer who will receive independent liv-
ing services for older individuals who are blind under this subchapter 
signs a waiver in accordance with paragraph (2) of this subsection, the 
service provider works with the consumer to develop and periodically 
review an independent living plan in accordance with this section. 

(2) If the consumer knowingly and voluntarily signs a 
waiver stating that the consumer's participation in developing an 
independent living plan is unnecessary, the service provider develops 
a waived independent living plan. 

(3) The service provider provides each independent living 
service in accordance with the independent living plan or waived inde-
pendent living plan. 

(b) Initiation and development of an independent living plan. 

(1) A consumer's independent living plan or waived inde-
pendent living plan is created after the consumer's eligibility is docu-
mented according to §106.1105 of this division (relating to Eligibility). 
The plan explains the goals or objectives established and the services 
to be provided. It indicates the anticipated duration of the service plan 
and the duration of each component service. 

(2) Subject to subsection (a)(2) of this section, the indepen-
dent living plan is developed by the service provider and the consumer 
or the consumer's representative. 

(3) A copy of the independent living plan and any amend-
ments must be provided in an accessible format to the consumer or the 
consumer's representative. 

(c) Review. 

(1) The independent living plan or waived independent liv-
ing plan is reviewed as often as necessary but at least annually to de-
termine whether to continue, modify, or discontinue services or refer 
the consumer to a vocational rehabilitation program or other assistance 
program. 

(2) The consumer reviews the independent living plan and, 
if necessary, revises it and agrees by signature to its terms. 
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(d) Coordinating services. The independent living plan or 
waived independent living plan must be coordinated, to the extent 
possible, with any of the following programs for the consumer: 

(1) A vocational rehabilitation program; 

(2) A habilitation program, prepared under the Develop-
mental Disabilities Assistance and Bill of Rights Act; and 

(3) An education program, prepared under part B of the 
Individuals with Disabilities Education Act. 

(e) Termination of services. If the service provider intends to 
terminate services to a consumer, the service provider documents the 
reason on the independent living plan or waived independent living 
plan and follows the procedures explained in §106.1105(f)(2) - (5) of 
this subchapter (relating to Eligibility). 

§106.1109. Waiting List. 

(a) Independent living services for older individuals who are 
blind are provided when funding is available. 

(b) A consumer is placed on a waiting list by the service 
provider when: 

(1) the consumer meets the eligibility requirements ex-
plained in §106.1105 of this subchapter (relating to Eligibility); 

(2) the consumer has a signed independent living plan or a 
waiver stating that an independent living plan is unnecessary; and 

(3) there is no funding for a service on the independent liv-
ing plan that must be purchased. 

(c) The waiting list is reviewed every six months by the ser-
vice provider to determine whether consumers are still eligible for and 
interested in services. 

(d) Consumers are removed from the waiting list when fund-
ing becomes available, the consumer is no longer eligible, or the con-
sumer is no longer interested. 

§106.1111. Scope of Services. 

(a) All services provided in this section are subject to 
§106.1001(d) of this subchapter (relating to Allocation of Funds). 

(b) All services are available in an accessible format for con-
sumers who rely on alternative modes of communication. 

(c) The service provider provides each independent living ser-
vice for older individuals who are blind in accordance with the inde-
pendent living plan or a waived independent living plan. 

(d) The service provider may provide the following indepen-
dent living services for older individuals who are blind under this sub-
chapter: 

(1) independent living core services, which are: 

(A) information and referral services; 

(B) independent living skills training; 

(C) peer counseling (including cross-disability peer 
counseling) 

(D) individual and systems advocacy; and 

(E) transition services; and 

(2) Independent living services, which are: 

(A) counseling services, including psychological and 
psychotherapeutic services; 

(B) services for securing housing or shelter (including 
community living) that support the purposes and titles of the Act, and 
services related to securing adaptive housing (including making appro-
priate modifications to spaces that serve or are occupied by individuals 
with disabilities); 

(C) rehabilitation technology; 

(D) mobility training; 

(E) services and training for individuals with cognitive 
and sensory disabilities, including life skills training and interpreter and 
reader services; 

(F) personal assistance services, including attendant 
care and the training of personnel providing such services; 

(G) surveys, directories, and other materials that 
identify appropriate housing, recreation opportunities, accessible 
transportation, and other support services; 

(H) consumer information programs on the rehabilita-
tion and independent living services that are available under the Act, 
especially services that are available for minorities and other individ-
uals with disabilities who have traditionally been unserved or under-
served by programs under the Act; 

(I) education and training necessary for living in a com-
munity and participating in community activities; 

(J) supported living; 

(K) transportation, including referral services, personal 
assistance, and training in the use of public transportation vehicles and 
systems; 

(L) physical rehabilitation; 

(M) therapeutic treatment; 

(N) the provision of needed prostheses and other appli-
ances and devices; 

(O) social and recreational services (individual and 
group); 

(P) training for youth with disabilities that is designed 
to develop self-awareness, self-esteem and the ability to self-advocate, 
self-empower, and explore career options; 

(Q) services for children; 

(R) federal, state, or local training, counseling, or other 
assistance designed to help individuals with disabilities become inde-
pendent and productive and live a good life; 

(S) preventive services that encourage independence 
and reduce the need for the services that are provided under the Act; 

(T) awareness programs that encourage an understand-
ing of individuals with disabilities and help individuals integrate into 
the community; and 

(U) other services, as needed, which are consistent with 
the provisions of the Act; and 

(3) independent living services for older individuals who 
are blind, which are: 

(A) the provision of eyeglasses and other visual aids; 

(B) the provision of services and equipment to help an 
older individual who is blind become mobile and self-sufficient; 
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(C) mobility training, braille instruction, and other ser-
vices and equipment to help an older individual who is blind adjust to 
blindness; 

(D) guide services, reader services, and transportation; 
and 

(E) any other appropriate services which are consistent 
with the provisions of the Act to help an older individual who is blind 
cope with the activities of daily living, including supportive services 
and rehabilitation teaching services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602072 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 4. CONSUMER PARTICIPATION 
40 TAC §§106.1201, 106.1203, 106.1205 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1201. Consumer Participation System. 
(a) The service provider administers the consumer participa-

tion system in accordance with the rules in this subchapter, the stan-
dards, and the contract requirements. 

(b) The service provider provides independent living core 
services, as defined in §106.1111(d)(1) of this subchapter (relating to 
Scope of Services), at no cost to the consumer. 

(c) Independent living services defined in §106.1111(d)(2) of 
this subchapter and independent living services for older individuals 
who are blind as defined in §106.1111(d)(3) of this subchapter are sub-
ject to the rules in this division. 

(d) The service provider gathers financial information about 
the consumer to determine the consumer's adjusted gross income and 
the percentage of the federal poverty level for that income. 

(e) The service provider charges the consumer a fee for each 
service provided in §106.1111(d)(2) and (3) of this subchapter, accord-
ing to the consumer's percentage of the federal poverty level. 

(f) The consumer or consumer's representative signs a con-
sumer participation agreement. Signing the agreement acknowledges 
the amount of the consumer's fee for services and provides written 
agreement that: 

(1) the information provided by the consumer or the con-
sumer's representative about the consumer's household size, annual 

gross income, allowable deductions, and comparable services or bene-
fits is true and accurate; or 

(2) the consumer or the consumer's representative chooses 
not to provide information about the consumer's household size, an-
nual gross income, allowable deductions, and comparable services or 
benefits. 

(g) The service provider does not initiate or authorize services 
subject to §106.1111(d)(2) or (3) of this subchapter until the consumer 
or the consumer's representative signs the consumer's participation 
agreement. 

(h) If the consumer chooses not to provide information on the 
consumer's household size, annual gross income, allowable deductions, 
and comparable services or benefits, the consumer agrees to pay the 
entire cost of services. 

(i) The consumer reports to the service provider as soon as pos-
sible all changes to household size, annual gross income, allowable 
deductions, and comparable services or benefits and signs a new con-
sumer's participation agreement. 

(j) When the consumer signs a new participation agreement, 
the new amount of the consumer's fee for service takes effect the be-
ginning of the following month. The new amount is not retroactive. 

(k) The service provider must develop a process to reconsider 
and adjust the consumer's fee for service based on circumstances that 
are both extraordinary and documented. This may include assessing 
the consumer's ability to pay the consumer's fee for service. 

(l) Only the service provider's executive director or designee 
has authority to reconsider and adjust a consumer's fee for service. 

(m) Extraordinary circumstances are: 

(1) an increase or decrease in income; 

(2) unexpected medical expenses; 

(3) unanticipated disability related expenses; 

(4) a change in family size; 

(5) catastrophic loss, such as fire, flood, or tornado; 

(6) short-term financial hardship, such as a major repair to 
the consumer's home or personally owned vehicle; or 

(7) other extenuating circumstances for which the con-
sumer makes a request and provides supporting documentation. 

(n) The consumer's calculated fee for service remains in effect 
during the reconsideration and adjustment process. 

(o) The service provider: 

(1) uses program income that is received from the con-
sumer participation system only to provide services that are outlined 
in §106.1111(d)(2) and (3) of this subchapter; and 

(2) reports fees collected to DARS as program income. 

(p) The service provider does not use program income re-
ceived from the consumer participation system to supplant any other 
fund sources. 

(q) DARS does not pay any portion of the consumer's fee for 
service. 

(r) The consumer's participation agreement and all financial 
information collected by the service provider are subject to any data 
use agreement between DARS and the service provider. 
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(s) The consumer's participation agreement and all financial 
information collected by the service provider are subject to subpoena. 

§106.1203. Fee Schedule Amount. 

(a) The service provider is required to use the DARS fee 
schedule and instructions to calculate the consumer's fee for service. 

(b) Factors that affect the consumer's fee for service are: 

(1) household size; 

(2) annual gross income; and 

(3) allowable deductions. 

(c) The household size equals any person living inside or out-
side of the home who is eligible to be claimed as a dependent of the 
consumer on the consumer's federal income tax return, or, if the con-
sumer is a minor, any other person living inside or outside of the home 
who is eligible to be claimed as a dependent of the consumer's parent 
or guardian on the parent or guardian's federal income tax return. 

(d) the consumer's annual gross income: 

(1) equals the total annual gross income received by the 
household; and 

(2) includes all income classified as taxable income by the 
Internal Revenue Service before federally allowable deductions are ap-
plied. 

(e) The consumer's allowable deductions are limited to the 
consumer's expenses in the following categories: 

(1) attendant care; 

(2) rent or home mortgage payments; 

(3) court-ordered child support payments made by the con-
sumer for financially dependent children who were not included in the 
calculation of household size; and 

(4) medical or dental expenses for treatment primarily in-
tended to alleviate or prevent a physical or mental illness or manage a 
disability, with the expenses limited to the cost of: 

(A) diagnosis, cure, alleviation, treatment, or preven-
tion of disease; 

(B) treatment of any affected body part or function; 

(C) medical services legally delivered by physicians, 
surgeons, dentists, and other medical practitioners; 

(D) medications, medical supplies, and diagnostic de-
vices; 

(E) medical and dental health care insurance premiums; 

(F) transportation to receive medical or dental care; and 

(G) medical or dental debt that the family is paying on 
an established payment plan. 

(f) The service provider calculates the allowable deductions 
using the actual amounts the consumer paid during the previous 
12-month period. 

(g) The consumer provides the most recent tax return available 
as proof of annual gross income and allowable deductions. If the con-
sumer          
cal records, receipts, proof of benefits awards, and other documentation 
to demonstrate annual gross income and allowable deductions. 

(h) If the consumer does not provide documentation support-
ing the household's allowable deductions, the service provider deter-

has no tax return, the consumer provides bank statements, medi-

mines the consumer's fee for service based on the consumer's docu-
mented annual gross income with no allowable deductions. 

(i) The consumer's fee for service is equal to the amount on the 
DARS sliding fee scale according to the household's annual adjusted 
income (that is, the annual gross income minus the allowable deduc-
tions). 

(j) The service provider uses the most current sliding fee scale 
and instructions published by DARS to determine the consumer's fee 
for service. 

(k) The procedures, fee schedule, and instructions that DARS 
uses to calculate a consumer's fee for service is available from DARS, 
between 8:00 a.m. and 5:00 p.m. on business days. 

§106.1205. Insurance Payments. 
(a) If the consumer has medical and dental insurance that cov-

ers an independent living service for older individuals who are blind 
received by the consumer and the agreement for in-network services 
made between the insurance company and the service provider or ser-
vice provider's subcontractor requires that the service provider or sub-
contractor accept as payment in full the deductible, copayment, or coin-
surance and insurance reimbursement, then the consumer's fee for ser-
vice is either the deductible, copayment, or coinsurance, or the amount 
calculated by the DARS fee schedule, whichever is less. 

(b) The consumer pays the premiums for medical and dental 
insurance. Neither DARS nor the service provider pays the premiums. 

(c) The premiums for medical and dental insurance do not 
count toward meeting the consumer's fee for service. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602073 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 5. CONSUMER RIGHTS 
40 TAC §106.1301, §106.1303 
STATUTORY AUTHORITY 

The proposed new rules are authorized by the Texas Human 
Resources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1301. Rights of Consumers. 
(a) In accordance with applicable legal provisions, DARS 

does not, directly or through contractual or other arrangements, 
exclude, deny benefits to, limit the participation of, or otherwise dis-
criminate against any individual on the basis of age, color, disability, 
national origin, political belief, race, religion, sex, or sexual orienta-
tion. For the purposes of receiving independent living services for 
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older individuals who are blind, the consumer must be blind or have a 
severe visual impairment; however, that requirement is not considered 
discrimination against any individual on the basis of disability. 

(b) The service provider notifies the consumer in writing about 
the rights included in subsection (a) of this section; §106.1303 of this 
division (relating to Complaint Process); and §106.1201 of this sub-
chapter (relating to Consumer Participation System): 

(1) when a consumer applies for services; 

(2) when the service provider determines that a consumer 
is ineligible for services; and 

(3) when the service provider intends to terminate services. 

(c) Consumer rights are available in an accessible format for 
consumers who rely on alternative modes of communication. 

§106.1303. Complaint Process. 

(a) Filing a complaint with DARS. 

(1) A consumer may file a complaint with DARS alleging 
that a requirement of independent living services for older individuals 
who are blind was violated. A complaint may be filed directly with 
DARS without having been filed with the service provider. 

(2) A complaint may be filed by: 

(A) mail to DARS: Texas Health and Human Services 
Commission, Office of the Ombudsman, MC H-700, P.O. Box 13247, 
Austin, Texas 78711-3247; 

(B) phone: 1-877-787-8999 or Relay Texas for people 
with a hearing or speech disability: 7-1-1 or 1-800-735-2989; 

(C) fax: 1-888-780-8099; or 

(D) online: http://www.hhsc.state.tx.us/ombudsman/c-
ontact.shtml 

(3) More information regarding the complaint process may 
be obtained by calling the Office of the Ombudsman at 1-877-787-8999 
or Relay Texas for people with a hearing or speech disability: 7-1-1 or 
1-800-735-2989. 

(b) Filing a complaint with the Client Assistance Program 
(CAP). 

(1) The CAP is implemented by Disability Rights Texas 
(DRTx), a legal services organization whose mission is to protect the 
human, service, and legal rights of persons with disabilities in Texas. 

(2) DRTx advocates are not employees of DARS. There 
are no fees for CAP services, which are provided by advocates and 
attorneys when necessary. Services are confidential. 

(3) A consumer who is enrolled in independent living ser-
vices for older individuals who are blind or the consumer's represen-
tative may file a complaint with DRTx alleging that a requirement of 
independent living services for older individuals who are blind was vi-
olated. The complaint need not be filed with the service provider. 

(4) A complaint may be filed by: 

(A) phone: 1-800-252-9108; or 

(B) videophone: 1-866-362-2851. 

(5) More information about the complaint process is avail-
able by calling DRTx at 1-800-252-9108 or videophone at 1-866-362-
2851. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602074 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

♦   ♦ ♦
DIVISION 6. TECHNICAL ASSISTANCE AND 
TRAINING 
40 TAC §106.1351 
STATUTORY AUTHORITY 

The proposed new rule is authorized by the Texas Human Re-
sources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1351. Administering Agency's Role in Providing Technical As-
sistance. 

(a) DARS gives the service provider technical assistance, as 
needed, to help the service provider offer a full range of independent 
living services for older individuals who are blind. 

(b) Technical assistance may include: 

(1) help to expand a service provider's capacity to provide 
a full range of independent living services; and 

(2) training on: 

(A) the independent living philosophy; and 

(B) the administration, operation, evaluation, and per-
formance of independent living services for older individuals who are 
blind according to the rules in this subchapter, the standards, and the 
contract requirements. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602075 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 7. REFERRALS 
40 TAC §106.1371 
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STATUTORY AUTHORITY 

The proposed new rule is authorized by the Texas Human Re-
sources Code, Chapter 117. These new rules are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to pro-
mulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§106.1371. Expectations of Administering Agency's Employees. 
(a) Individuals seeking independent living services for older 

individuals who are blind are referred to the local service provider. 

(b) If an individual calls DARS to request independent living 
services for older individuals who are blind, DARS: 

(1) gives the individual the contact information for the ser-
vice provider; 

(2) obtains the individual's permission to forward the indi-
vidual's name and contact information to the service provider; and 

(3) forwards the individual's name and contact informa-
tion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602076 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

CHAPTER 107. DIVISION FOR 
REHABILITATION SERVICES 
SUBCHAPTER E. INDEPENDENT LIVING 
SERVICES PROGRAM 
The Texas Health and Human Services Commission (HHSC), on 
behalf of the Department of Assistive and Rehabilitative Services 
(DARS), proposes the repeal of Chapter 107, Division for Reha-
bilitation Services, Subchapter E, Independent Living Services 
Program, Division 1, General Information, §§107.801, 107.803, 
and 107.805; Division 2, Program Requirements, §§107.907, 
107.909, and 107.911; Division 3, Independent Living Services, 
§107.1007 and §107.1009; and, Division 4, Consumer Partici-
pation, §107.1107. 

The repeal is being proposed pursuant to H.B. 2463, 84th Leg-
islature, Regular Session, 2015. The bill requires the integration 
of independent living services for individuals who are blind or vi-
sually impaired and independent living services for individuals 
with significant disabilities. The bill further requires the indepen-
dent living services program that DARS operates under Title VII 
of the federal Rehabilitation Act of 1973 (29 U.S.C. Section 796 
et seq.) are directly provided by centers for independent living, 
except as provided by the Texas Human Resources Code, Sec-
tion 117.080(b), and are not directly provided by the department. 

SECTION-BY-SECTION SUMMARY 

The sections are being repealed to create a new Chapter 104, 
Independent Living Services, which will implement the integra-
tion of the independent living services. The repeals include the 
following: 

• Division 1, General Information 

• Division 2, Program Requirements 

• Division 3, Independent Living Services 

• Division 4, Consumer Participation 

FISCAL NOTE 

Rebecca Trevino, DARS Chief Financial Officer, has determined 
that for each year of the first five years that the proposed repeals 
will be in effect, there are no foreseeable fiscal implications to 
either cost or revenues of state or local governments because of 
repealing the rules. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS AND 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

In accordance with Texas Government Code, §2001.022, Ms. 
Trevino has determined that the proposed repeals will not af-
fect a local economy, so no local employment impact statement 
is required. Finally, Ms. Trevino has determined that the pro-
posed repeals will have no adverse economic effect on small 
businesses or micro-businesses. 

PUBLIC BENEFIT 

Ms. Trevino also has determined that for each of the first five 
years that the proposed repeals will be in effect, the public ben-
efits anticipated as a result of administering and enforcing the 
proposed repeals will be to assure the public that the necessary 
rules are in place to provide a clear and concise understanding 
of the services provided by DARS. 

REGULATORY ANALYSIS 

DARS has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

DARS has determined that these proposed repeals do not re-
strict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under Texas Government Code 
§2007.043. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to the 
Department of Assistive and Rehabilitative Services, 4800 
North Lamar Boulevard, Austin, Texas 78756; or emailed to 
DARSrules@DARS.state.tx.us. All comments must be submit-
ted before June 13, 2016, at 5:00 p.m. 

DIVISION 1. GENERAL INFORMATION 
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♦ ♦ ♦ 
♦ ♦ ♦ 

♦ ♦ ♦ 

40 TAC §§107.801, 107.803, 107.805 
STATUTORY AUTHORITY 

The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§107.801. Purpose. 
§107.803. Legal Authority. 
§107.805. Definitions. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602066 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 2. PROGRAM REQUIREMENTS 
40 TAC §§107.907, 107.909, 107.911 
STATUTORY AUTHORITY 

The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§107.907. Eligibility.  
§107.909. Review of Ineligibility Determination.  
§107.911. Independent Living Plan.  
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602067 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

♦ ♦ ♦ 
DIVISION 3. INDEPENDENT LIVING 
SERVICES 

40 TAC §107.1007, §107.1009 
STATUTORY AUTHORITY 

The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§107.1007. Services Provided. 
§107.1009. Availability of Services. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602068 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

DIVISION 4. CONSUMER PARTICIPATION 
40 TAC §107.1107 
STATUTORY AUTHORITY 

The proposed repeals are authorized by the Texas Human 
Resources Code, Chapter 117. These repeals are proposed 
pursuant to HHSC's statutory rulemaking authority under Texas 
Government Code, Chapter 531, §531.0055(e), which provides 
the Executive Commissioner of HHSC with the authority to 
promulgate rules for the operation of and provision of health and 
human services by the health and human services agencies. 

No other statute, article, or code is affected by this proposal. 

§107.1107. Consumer Participation. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on May 2, 2016. 
TRD-201602069 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 424-4050 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 
CHAPTER 1. MANAGEMENT 
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The Texas Department of Transportation (department) proposes 
amendments to §1.4, Public Access to Commission Meetings, 
§1.5, Public Hearings, and §1.11, Petition, concerning manage-
ment of the department. 

EXPLANATION OF PROPOSED AMENDMENTS 

Government Code, §2001.039 requires a state agency to review 
each of its rules every four years or more frequently and, as the 
result of the review, to decide whether to readopt, amend, or re-
peal the rule. In the course of reviewing 43 TAC Chapter 1, the 
department identified several changes that need to be made as 
technical corrections of the rules or to accurately reflect proce-
dures currently being followed by the department. 

Amendments to §1.4, Public Access to Commission Meetings, 
correct information related to special accommodations. Subsec-
tion (e) is amended to clarify that requests for disability accom-
modations should be made to the person or office specified in the 
notice of the hearing and to extend the period of prior notice to 
the department, so that appropriate arrangements can be made 
for such a request. Each notice contains information for making 
a request for a disability accommodation. 

Amendments to §1.5, Public Hearings, correct the listing of rea-
sons for which the commission may hold public hearings. Cur-
rently, subsection (a)(6) provides that the commission may hold 
hearings to receive comments before converting a segment of 
the non-tolled state highway system to a toll project under Trans-
portation Code, §228.203. Section 228.203 was repealed by 
S.B. No. 1029, Acts of the 83rd Legislature, Regular Session, 
2013; therefore, subsection (a)(6) is deleted, the paragraphs of 
subsection (a) are redesignated accordingly, and references to 
the redesignated paragraphs are changed. 

The amendments also change subsection (e) relating to dis-
ability accommodations to correspond to the changes made to 
§1.4(e). The changes relate to where requests for accommoda-
tions should be directed and the period for making such a re-
quest. 

Amendments to §1.11, Petition, clarify the term "interested per-
son" is subject to the limitations provided by Government Code, 
§2001.021, the provision in the Administrative Procedure Act re-
lating to a petition to a state agency to request the adoption of 
a rule. Under §2001.021, an interested person must be a Texas 
resident or a business entity, governmental subdivision, or pub-
lic or private organization located in this state. The amendments 
also correct the term used for the administrative head of the de-
partment. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be no fiscal implications for state or lo-
cal governments as a result of enforcing or administering the 
amendments. 

Mr. Jeff Graham, General Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Graham has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be increased efficiency and transparency resulting 
from the accuracy of the rules. There are no anticipated eco-

nomic costs for persons required to comply with the sections as 
proposed. There will be no adverse economic effect on small 
businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§1.4, 
1.5, and 1.11 may be submitted to Rule Comments, Office of 
General Counsel, Texas Department of Transportation, 125 
East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "Chapter 1 rule changes." 
The deadline for receipt of comments is 5:00 p.m. on June 13, 
2016. In accordance with Transportation Code, §201.811(a)(5), 
a person who submits comments must disclose, in writing 
with the comments, whether the person does business with 
the department, may benefit monetarily from the proposed 
amendments, or is an employee of the department. 

SUBCHAPTER B. PUBLIC MEETINGS AND 
HEARINGS 
43 TAC §1.4, §1.5 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
(commission) with the authority to establish rules for the conduct 
of the work of the department. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 2001, Subchapter B. Transportation 
Code, §228.204. 

§1.4. Public Access to Commission Meetings. 

(a) Purpose. This section provides policies and procedures 
governing public access to the commission in order to facilitate that ac-
cess and maximize public participation in the decision-making process, 
while ensuring orderly and effective conduct of meetings. 

(b) Posted agenda items. A person may speak before the com-
mission on any matter on a posted agenda by submitting a request, in 
a form and manner as prescribed by the department, prior to the matter 
being taken up by the commission. A person speaking before the com-
mission on an agenda item will be allowed an opportunity to speak: 

(1) prior to a vote by the commission on the item; and 

(2) for a maximum of three minutes, except as provided in 
subsection (g)(6) of this section. 

(c) New agenda items. 

(1) A person may request the addition of an item to the 
commission agenda by submitting, no less than 20 days prior to the date 
which has been set for the next meeting, the following information: 

(A) the name and address of the person making the re-
quest; 

(B) a clear and concise statement of the subject of the 
proposed agenda item; and 

(C) a brief summary of the action sought. 

(2) If the chair determines that the proposed item is within 
the jurisdiction of the department and that the proposed item concerns 
a matter in which there is sufficient public interest to warrant consid-
eration by the commission as an agenda item, the chair may place the 
matter on the posted agenda for the next or a subsequent meeting, con-
sistent with available time. 

PROPOSED RULES May 13, 2016 41 TexReg 3455 

mailto:ments@txdot.gov


(d) Open comment period. 

(1) At the conclusion of the posted agenda of each regular 
business meeting the commission will allow an open comment period, 
not to exceed one hour, to receive public comment on any other matter 
that is under the jurisdiction of the department. 

(2) A person desiring to appear under this subsection must 
complete a registration form, as provided by the department, prior to 
the beginning of the open comment period. 

(3) Except as provided in subsection (g)(6) of this section, 
each person will be allowed to speak for a maximum of three minutes 
for each presentation in the order in which he or she registered. 

(e) Disability accommodation. Persons with disabilities who 
have special communication or accommodation needs and who plan to 
attend a meeting may contact the person or office specified in the notice 
of the meeting [of the secretary to the commission in Austin]. Requests 
should be made at least three working [two] days before a meeting. The 
department will make every reasonable effort to accommodate these 
needs. 

(f) Notice. For each commission meeting an agenda will be 
filed with the Office of the Secretary of State in accordance with the 
requirements of the Open Meetings Act, Government Code, Chapter 
551. 

(g) Conduct and decorum. The commission will receive pub-
lic input as authorized by this section, subject to the following guide-
lines. 

(1) Questioning of those making presentations will be re-
served to commissioners and the department's administrative staff. 

(2) Organizations, associations, or groups are encouraged 
to present their commonly held views, and same or similar comments, 
through a representative member where possible. 

(3) Presentations shall remain pertinent to the issue being 
discussed. 

(4) A person who disrupts a meeting must leave the meet-
ing room if ordered to do so by the chair. 

(5) Time allotted to one speaker may not be reassigned to 
another speaker. 

(6) The time allotted for presentations or comments under 
this section may be increased or further limited by the chair, or, in the 
chair's absence, the acting chair, as may be appropriate to assure op-
portunity for the maximum number of persons to appear. 

(h) Waiver. Subject to the approval of the chair, a requirement 
of this section may be waived in the public interest if necessary for the 
performance of the responsibilities of the commission or the depart-
ment. 

§1.5. Public Hearings. 

(a) Subject of hearings. The commission may hold public 
hearings to: 

(1) consider the adoption of rules, in accordance with the 
Administrative Procedure Act, Government Code, Chapter 2001; 

(2) receive evidence and testimony concerning the desir-
ability of acquiring dredge material disposal sites and of any widening, 
relocation, or alteration of the main channel of the Gulf Intracoastal 
Waterway, in accordance with Transportation Code, §51.006 and Chap-
ter 2 of this title (relating to Environmental Review of Transportation 
Projects); 

(3) provide for public input regarding the design, 
schematic layout, and environmental impact of transportation projects, 
in accordance with Transportation Code, §203.021, and Chapter 2 of 
this title; 

(4) consider maximum prima facie speed limits on high-
ways in the state highway system that are near public or private el-
ementary or secondary schools or institutions of higher education, in 
accordance with Transportation Code, §545.357; 

(5) annually receive public input on the commission's high-
way project selection process and the relative importance of the various 
criteria on which the commission bases its project selection decisions, 
in accordance with Transportation Code, §201.602; 

[(6) receive comments from interested persons prior to 
converting a segment of the non-tolled state highway system to a toll 
project under Transportation Code, §228.203;] 

(6) [(7)] receive comments from interested parties prior 
to approving any financial assistance under Transportation Code, 
§21.111, relating to aviation facilities development; and 

(7) [(8)] provide, when deemed appropriate by the com-
mission or when otherwise required by law, for public input regarding 
any other issue under the jurisdiction of the department. 

(b) Authorized representative. The executive director or an 
employee of the department designated by the executive director may 
conduct public hearings held under subsection (a)(1), (3), (6), and (7)[, 
and (8)] of this section. 

(c) Conduct and decorum. Public hearings will be conducted 
in a manner that maximizes public access and input while maintaining 
proper decorum and orderliness, and will be governed by the following 
guidelines. 

(1) Questioning of those making presentations will be re-
served to commissioners, the executive director, or, if applicable, the 
presiding officer. 

(2) Organizations, associations, or groups are encouraged 
to present their commonly held views and same or similar comments 
through a representative member where possible. 

(3) Presentations shall remain pertinent to the issue being 
discussed. 

(4) A person who disrupts a public hearing must leave the 
hearing room if ordered to do so by the chair or the presiding officer. 

(5) Time allotted to one speaker may not be reassigned to 
another speaker. 

(d) Disability accommodation. Persons with disabilities who 
have special communication or accommodation needs and who plan to 
attend a hearing to be held by the commission may contact the person 
or office specified in the notice of the hearing [of the secretary to the 
commission in Austin]. In the case of a hearing to be conducted by 
the department, those persons may contact the public affairs officer 
whose address and telephone number appear in the public notice for 
that hearing. Requests should be made at least three working [two] 
days before the hearing. The department will make every reasonable 
effort to accommodate these needs. 

(e) Language accommodation. For a hearing held in an area 
with a substantial Spanish speaking population, the department will 
provide: 

(1) notice of the hearing in both English and Spanish; and 

(2) upon request, Spanish translation. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602013 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 463-8630 

SUBCHAPTER D. PROCEDURE FOR 
ADOPTION OF RULES 
43 TAC §1.11 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
(commission) with the authority to establish rules for the conduct 
of the work of the department. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 2001, Subchapter B. Transportation 
Code, §228.204. 

§1.11. Petition. 

Any interested person, as described by Government Code, §2001.021, 
may petition the department requesting the adoption of a rule. Such pe-
tition must be in writing directed to the executive director [engineer-di-
rector] at the department's headquarters building in Austin and shall 
contain a clear and concise statement of the substance of the proposed 
rule, together with a brief explanation of the purpose to be accom-
plished through such adoption. Within 60 days after receipt, the depart-
ment will either deny the petition in writing, stating its reasons therefor, 
or will initiate rulemaking proceedings in accordance with the Admin-
istrative Procedure Act (Government Code, Chapter 2001, Subchapter 
B). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602014 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 463-8630 

CHAPTER 9. CONTRACT AND GRANT 
MANAGEMENT 
SUBCHAPTER I. DESIGN-BUILD 
CONTRACTS 
43 TAC §§9.150 - 9.153, 9.155 

The Texas Department of Transportation (department) proposes 
amendments to §§9.150 - 9.153 and §9.155, concerning Design-
Build Contracts. 

EXPLANATION OF PROPOSED AMENDMENTS 

House Bill 20, 84th Legislature, 2015, amended Transportation 
Code, Chapter 223, Subchapter F, which authorizes the depart-
ment to enter into a design-build contract for a highway project, 
and prescribes the procurement process to be followed by the 
department for a design-build contract. 

House Bill 20 made permanent the limitation to entering into no 
more than three design-build contracts each fiscal year and in-
creased to $150 million the minimum construction cost estimate 
for a project to be eligible for delivery under a design-build con-
tract. The bill defined a highway project eligible for delivery un-
der a design-build contract to mean a single highway between 
two defined points in a corridor or two or more contiguous high-
way facilities, and precluded the department from including in the 
procurement documents for a design-build project a schematic 
design that is more than approximately 30% complete. If main-
tenance of the project is required, House Bill 20 requires the de-
partment to require proposers to provide pricing for the mainte-
nance work for each maintenance term. 

In a separate rulemaking, §10.5 of the department's rules, relat-
ing to ethical conduct by entities doing business with the depart-
ment, is being amended to expand the definition of impermissi-
ble benefits an entity is prohibited from offering, giving, or agree-
ing to give to a member of the commission or to a department 
employee. Those changes, and the amendments to §9.155 in 
this rulemaking, are consistent with the provisions in the depart-
ment's Ethics Policy that prohibit a department employee from 
accepting any gift, favor, or service that the employee knows or 
should know is being offered with the intent to influence the em-
ployee's official conduct. 

The amendments to §§9.150 - 9.153 and §9.155 implement 
changes made by House Bill 20 and implement current de-
partment practices regarding gifts and benefits to department 
officials and employees. 

Section §9.150 is amended because of the changes made in 
HB 20 to the minimum construction cost estimate for a project 
eligible for delivery under a design-build contract. 

Transportation Code, Chapter 223, Subchapter F, as amended 
by House Bill 20, authorizes a design-build contract entered into 
by the department to include a maintenance agreement requiring 
a design-build contractor to maintain a project for an initial term 
of not longer than five years, and authorizing the department, in 
its sole discretion, to exercise options extending the term of the 
maintenance agreement for additional periods beyond the initial 
maintenance term, with each additional period being not longer 
than five years. That subchapter does not limit the maintenance 
services that may be included in a maintenance agreement. 

Amendments to §9.151 amend the definition of design-build con-
tract to clarify that inclusion of maintenance services is permis-
sive, and to maintenance services other than capital mainte-
nance may be required. The amendments also add the definition 
of highway project required by House Bill 20. 

Amendments to §9.152 clarify that maintenance services other 
than capital maintenance may be required. 

Amendments to §9.153 implement changes required by House 
Bill 20 by providing that if maintenance of a highway project is 
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required, the request for proposals must require a proposal to 
include pricing for the maintenance work for each maintenance 
term. 

Section 9.155 prohibits a proposer, design-build contractor, con-
sultant, or subconsultant participating in the design-build pro-
gram, or an affiliate of any of those entities, from, except as pro-
vided in that section, offering, giving, or agreeing to give a gift or 
benefit to a member of the commission or to a department em-
ployee whose work for the department includes the performance 
of procurement services relating to a project under this subchap-
ter, or who participates in the administration of a design-build 
contract. The amendments to §9.155 remove the exception to 
that prohibition that allow a consultant or subconsultant, unless 
a member of a proposer or design-build contractor team, to pay 
for certain working meals. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be fiscal implications for state or local gov-
ernments as a result of enforcing or administering the amend-
ments. The fiscal impact cannot be quantified with any certainty 
as it will depend on the number and type of highway projects de-
veloped by the department under a design-build contract, and 
whether maintenance of the project is required. 

Mr. Frank P. Holzmann, P.E., Interim Director, Strategic Contract 
Management Division, has certified that there will be no signifi-
cant impact on local economies or overall employment as a re-
sult of enforcing or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Holzmann has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be to provide an efficient procurement process for de-
sign-build contracts, thereby allowing the department to enhance 
competition in procurements and to obtain the best value for the 
department, as well as to reduce highway congestion and expe-
dite project delivery. There are no anticipated economic costs 
for persons required to comply with the sections as proposed. 
There will be no adverse economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§9.150 -
9.153 and §9.155 may be submitted to Rule Comments, Of-
fice of General Counsel, Texas Department of Transportation, 
125 East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "Design-Build Rules." The 
deadline for receipt of comments is 5:00 p.m. on June 13, 2016. 
In accordance with Transportation Code, §201.811(a)(5), a per-
son who submits comments must disclose, in writing with the 
comments, whether the person does business with the depart-
ment, may benefit monetarily from the proposed amendments, 
or is an employee of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
(commission) with the authority to establish rules for the conduct 
of the work of the department. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 223, Subchapter F. 

§9.150. Purpose. 

[Senate Bill 1420, 82nd Legislature, Regular Session, 2011, 
added] Transportation Code, Chapter 223, Subchapter F, authorizes 
[authorizing] the department to enter into[, in each fiscal year, up to 
three] design-build contracts for highway projects [with a construction 
cost estimate of $50 million or more for each project,] and prescribes 
[prescribing] the requirements for entering into such a [design-build] 
contract. This subchapter prescribes the procurement process to be 
followed by the department for a design-build contract and conditions 
on private participation in design-build contracts. 

§9.151. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Affiliate--An entity that directly or indirectly controls, 
is controlled by, or is under common control with a private entity. 

(2) Commission--The Texas Transportation Commission. 

(3) Conflict of interest--A circumstance arising out of the 
existing or past activities, business interests, contractual relationships, 
or organizational structure of a consultant, proposer, or design-build 
contractor, where: 

(A) the private entity is or may be unable to give impar-
tial assistance or advice to the department; 

(B) the private entity's objectivity in performing the 
scope of work sought by the department is or might be otherwise 
impaired; 

(C) the private entity has an unfair competitive advan-
tage; 

(D) the private entity's performance of services on be-
half of the department provides or may provide an unfair competitive 
advantage to a third party; or 

(E) there is a reasonable perception or appearance of 
impropriety or unfair competitive advantage benefiting the private en-
tity or a third party as a result of the private entity's participation in a 
design-build project. 

(4) Consultant--An individual or business entity, including 
any division or affiliate of the entity, retained by the department to pro-
vide consultant services in connection with a design-build project. The 
term includes an individual or business entity providing or that has pro-
vided services under contract to a consultant, either directly or through 
a subconsultant, at any level. 

(5) Consultant services--All services provided to the de-
partment by an independent contractor under a best value or qualifica-
tions based procurement method, including architectural and engineer-
ing services, right-of-way acquisition services, environmental services, 
procurement services, traffic and revenue services, project oversight 
services, financial services including financial advisory and banking 
services, and legal services. 

(6) Control--The possession, directly or indirectly, of the 
power to cause the direction of the management of the entity, whether 
through voting securities, by contract, family relationship, or other-
wise. 

(7) Department--The Texas Department of Transportation. 

(8) Design--Includes planning services, technical assis-
tance, and technical studies provided in support of the environmental 
review process undertaken with respect to a highway project, as well 
as surveys, investigations, the development of reports, studies, plans 
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and specifications, and other professional services provided for a 
highway project. 

(9) Design-build contract--An agreement that includes 
both design and construction services for the construction, expansion, 
extension, [related capital maintenance,] rehabilitation, alteration, or 
repair of a highway project, and that may include the maintenance of 
a highway project. 

(10) Design-build contractor--A partnership, corporation, 
or other legal entity or team that includes at a minimum an engineering 
firm and a construction contractor qualified to engage in the construc-
tion of highway projects in Texas. 

(11) Design-build program--The department's program for 
the procurement, implementation, and administration of design-build 
contracts under this subchapter. 

(12) Environmental services--Some or all of the following 
services provided to the department with respect to a project developed 
under a design-build contract: 

(A) the study and evaluation of alternatives and poten-
tial environmental impacts of the proposed project; 

(B) preparation of environmental analysis and impact 
documents relating to the project, including facility and corridor analy-
ses and draft and final environmental assessments and environmental 
impact statements; and 

(C) planning associated with the environmental ap-
proval, permitting, and clearance process for the project. 

(13) Executive director--The executive director of the de-
partment or designee not below the level of a person in a senior lead-
ership position who reports directly to the executive director. 

(14) Financial services--Some or all of the following ser-
vices provided to the department with respect to a project developed 
under a design-build contract: 

(A) acting in the capacity of financial advisor to the de-
partment by providing advice on finance-related issues, including de-
velopment of short-term or long-term finance strategy and plans of fi-
nance for individual projects or on an ongoing basis; 

(B) identifying and pursuing sources of funds; and 

(C) acting as underwriter, either lead or co-lead for a 
revenue bond issuance on a project or facility, but excluding under-
writers for bonds that are not related to a project developed under a 
design-build contract. 

(15) Gift or benefit--Anything reasonably regarded as 
pecuniary gain or pecuniary advantage, including any benefit or favor 
to another person in whose welfare the beneficiary has a direct and 
substantial interest, regardless of whether the donor is reimbursed. 
The term includes, but is not limited to, cash, loans, meals, lodging, 
services, tickets, door prizes, free entry to entertainment or sporting 
events, transportation, or hunting or fishing trips. 

(16) Highway project--A single highway facility between 
two defined points in a corridor, or two or more contiguous highway 
facilities. 

(17) [(16)] Legal services--Some or all of the following ser-
vices with respect to a project developed under a design-build contract: 

(A) providing advice on legal issues and strategies 
relating to project environmental approvals, planning, procurement, 
financing, contract administration, risk management, and disputes, 
claims, or litigation; and 

(B) reviewing, drafting, and negotiating procurement 
documents, project contracts, and other documents. 

(18) [(17)] Preliminary engineering and architectural ser-
vices--Preparation of preliminary design and architectural documents 
and reports, utility and right-of-way mapping, and provision of similar 
technical documents that will be incorporated by others into a request 
for qualifications or request for proposals, but not including the eval-
uation or selection of alignments in connection with the development 
of environmental documents, assistance with development of the so-
licitation documents, design-build contractor scope of work/technical 
provisions, evaluation criteria for a procurement, or other items that 
would constitute environmental services or procurement services. 

(19) [(18)] Procurement services--Some or all of the fol-
lowing services provided to the department with respect to a project 
developed under a design-build contract: 

(A) development of procurement strategy; 

(B) development and preparation of the solicitation 
documents, design-build contractor scope of work/technical provi-
sions, or contract documents; 

(C) implementation and administration of the solicita-
tion; 

(D) preparation or implementation of any evaluation 
criteria, process, or procedures; 

(E) evaluation of proposer submissions (e.g., qualifica-
tion submittals and proposals); 

(F) negotiation of the contract; and 

(G) any other activities determined by the department 
as related to a procurement. 

(20) [(19)] Project oversight services--Some or all of the 
following services provided to the department with respect to a project 
developed under a design-build contract after award of the contract: 

(A) design review; 

(B) construction oversight and inspection; 

(C) quality control and quality assurance; 

(D) project management and overview; 

(E) contract administration; 

(F) claims management; 

(G) public relations and community outreach; 

(H) right of way acquisition services; and 

(I) appraisal, legal description, condemnation package, 
and utility assembly review. 

(21) [(20)] Proposer--A private entity, including any divi-
sion or affiliate of the entity, that has submitted a statement of qual-
ifications, proposal, or other submission in order to participate in an 
ongoing procurement for the design, construction, expansion, exten-
sion, related [capital] maintenance, rehabilitation, alteration, or repair 
of a project developed under a design-build contract. 

(22) [(21)] Request for proposals--A request for submittal 
of a detailed proposal from private entities to design, develop, con-
struct, expand, extend, provide [capital] maintenance, rehabilitate, al-
ter, or repair a highway project. 

(23) [(22)] Request for qualifications--A request for sub-
mission by a private entity of a description of that entity's experience, 

PROPOSED RULES May 13, 2016 41 TexReg 3459 



technical competence and ability to develop a highway project, and 
such other information as the department considers relevant or neces-
sary. 

(24) [(23)] Subconsultant--An individual or business entity 
that performs or performed work on behalf of a consultant as part of the 
performance of the consultant's work for the department, either directly 
or through a subconsultant at any level. 

(25) [(24)] Traffic and revenue services--Some or all of the 
following services provided to the department with respect to a project 
developed under a design-build contract: 

(A) conducting draft and investment grade traffic and 
revenue studies, toll elasticity studies, toll feasibility studies, toll pric-
ing studies, or studies or analyses of a similar nature, including peer 
review studies; and 

(B) data mining and preparation of reports, analyses, 
and projections in connection with the traffic and projected revenues. 

§9.152. General Rules for Design-Build Contracts. 

(a) Applicability. The rules in this subchapter address the 
manner by which the department intends to evaluate submissions 
received from private entities in response to requests for qualifications 
and requests for proposals issued by the department. 

(b) Reservation of rights. The department reserves all rights 
available to it by law in administering this subchapter, including with-
out limitation the right in its sole discretion to: 

(1) withdraw a request for qualifications or a request for 
proposals at any time, and issue a new request; 

(2) reject any and all qualifications submittals or proposals 
at any time; 

(3) terminate evaluation of any and all qualifications sub-
mittals or proposals at any time; 

(4) suspend, discontinue, or terminate negotiations with 
any proposer at any time prior to the actual authorized execution of a 
design-build contract by all parties; 

(5) negotiate with a proposer without being bound by any 
provision in its proposal; 

(6) negotiate with a proposer to include aspects of unsuc-
cessful proposals for that project in the design-build contract; 

(7) request or obtain additional information about any pro-
posal from any source; 

(8) modify, issue addenda to, or cancel any request for 
qualifications or request for proposals; 

(9) waive deficiencies in a qualifications submittal or pro-
posal, accept and review a non-conforming qualifications submittal or 
proposal, or permit clarifications or supplements to a qualifications sub-
mittal or proposal; or 

(10) revise, supplement, or make substitutions for all or any 
part of this subchapter. 

(c) Costs incurred by proposers. Except as provided in 
§9.153(f) of this subchapter (relating to Solicitation of Proposals), 
under no circumstances will the state, the department, or any of their 
agents, representatives, consultants, directors, officers, or employees 
be liable for, or otherwise obligated to reimburse, the costs incurred 
by proposers, whether or not selected for negotiations, in developing 
proposals or in negotiating agreements. 

(d) Department information. Any and all information the de-
partment makes available to proposers shall be as a convenience to the 
proposer and without representation or warranty of any kind except as 
may be expressly specified in the request for qualifications or request 
for proposals. Proposers may not rely upon any oral responses to in-
quiries. 

(e) Procedure for communications. If a proposer has a ques-
tion or request for clarification regarding this subchapter or any request 
for qualifications or request for proposals issued by the department, the 
proposer shall submit the question or request for clarification in writ-
ing to the person responsible for receiving those submissions, as desig-
nated in the request for qualifications or request for proposals, and the 
department will provide the responses in writing. The proposer shall 
also comply with any other provisions in the request for qualifications 
or request for proposals regulating communications. 

(f) Compliance with rules. In submitting any proposal, the 
proposer shall be deemed to have unconditionally and irrevocably con-
sented and agreed to the foregoing provisions and all other provisions 
of this subchapter. 

(g) Proposer information submitted to department. All quali-
fications submittals or proposals submitted to the department become 
the property of the department and may be subject to the Public Infor-
mation Act, Government Code, Chapter 552. Proposers should famil-
iarize themselves with the provisions of the Public Information Act. 
In no event shall the state, the department, or any of their agents, rep-
resentatives, consultants, directors, officers, or employees be liable to 
a proposer for the disclosure of all or a portion of a proposal submit-
ted under this subchapter. Except as otherwise expressly specified in 
the request for qualifications or request for proposals, if the department 
receives a request for public disclosure of all or any portion of a qualifi-
cations submittal or proposal, the department will notify the applicable 
proposer of the request and inform that proposer that it has an oppor-
tunity to assert, in writing, a claimed exception under the Public Infor-
mation Act or other applicable law within the time period specified in 
the department's notice and allowed under the Public Information Act. 
If a proposer has special concerns about information it desires to make 
available to the department, but which it believes constitutes a trade 
secret, proprietary information or other information excepted from dis-
closure, the proposer should specifically and conspicuously designate 
that information as such in its qualifications submittal or proposal. The 
proposer's designation shall not be dispositive of the trade secret, pro-
prietary, or exempted nature of the information so designated. 

(h) Sufficiency of proposal. All proposals, whether solicited 
or unsolicited, should be as thorough and detailed as possible so that 
the department may properly evaluate the potential feasibility of the 
proposed project as well as the capabilities of the proposer and its team 
members to provide the proposed services and complete the proposed 
project. 

(i) Project studies. Studies that the department deems neces-
sary as to route designation, civil engineering, environmental compli-
ance, and any other matters will be assigned, conducted, and paid for 
as negotiated between the department and the successful proposer and 
set forth in the design-build contract. 

(j) Proposer's additional responsibilities. The department, in 
its sole discretion, may authorize the successful proposer to seek li-
censing, permitting, approvals, and participation required from other 
governmental entities and private parties, subject to such oversight and 
review by the department as specified in the design-build contract. 

(k) Proposer's work on environmental review of eligible 
project. The department may solicit proposals in which the proposer is 
responsible for providing assistance in the environmental review and 
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clearance of an eligible project, including the provision of technical 
assistance and technical studies to the department or its environmental 
consultant relating to the environmental review and clearance of the 
proposed project. The environmental review and the documentation 
of that review shall at all times be conducted as directed by the 
department and subject to the oversight of the department, and shall 
comply with all requirements of state and federal law, applicable 
federal regulations, and the National Environmental Policy Act (42 
U.S.C. §4321 et seq.), if applicable, including but not limited to the 
study of alternatives to the proposed project and any proposed align-
ments, procedural requirements, and the completion of any and all 
environmental documents required to be completed by the department 
and any federal agency acting as a lead agency. The department: 

(1) shall determine the scope of work to be performed by 
the private entity or its consultants or subcontractors; 

(2) shall specify the level of design and other information 
to be provided by the private entity or its consultants or subcontractors; 
and 

(3) shall independently review any studies and conclusions 
reached by the private entity or its consultants or subcontractors before 
their inclusion in an environmental document. 

(l) Effect of environmental requirements on design-build con-
tract. Completion of the environmental review, including obtaining 
approvals required under the National Environmental Policy Act, is re-
quired before the private entity may be authorized to conduct and com-
plete the final design and start construction of a project. Additionally, 
all applicable state and federal environmental permits and approvals 
must be obtained before the private entity may start construction of the 
portion of a project requiring the permit or approval. Unless and until 
that occurs, the department is not bound to any further development of 
the project. The department, and any federal agency acting as a lead 
agency, may select an alternative other than the one in the proposed 
project, including the "no-build" alternative. A design-build contract 
shall provide that the agreement will be modified as necessary to ad-
dress requirements in the final environmental documents, and shall pro-
vide that the agreement may be terminated if the "no-build" alternative 
is selected or if another alternative is selected that is incompatible with 
the requirements of the agreement. 

(m) Public meetings and hearings. All public meetings or 
hearings required to be held under applicable law or regulation will be 
directed and overseen by the department, with participation by such 
other parties as it deems appropriate. 

(n) Additional matters. Any matter not specifically addressed 
in this subchapter that pertains to the construction, expansion, exten-
sion, related [capital] maintenance, rehabilitation, alteration, or repair 
of a highway project pursuant to this subchapter, shall be deemed to be 
within the primary purview of the commission, and all decisions per-
taining thereto, whether or not addressed in this subchapter, shall be as 
determined by the commission, subject to the provisions of applicable 
law. 

(o) Performance and payment security. The department shall 
require a private entity entering into a design-build contract to provide 
a performance and payment bond or an alternative form of security, 
or a combination of bonds and other forms of security, in an amount 
equal to the cost of constructing the project, unless the department de-
termines that it is impracticable for a private entity to provide security 
in that amount, in which case the department will set the amount of 
security. The security will be in the amount that, in the department's 
sole determination, is sufficient to ensure the proper performance of the 
agreement, and to protect the department and payment bond beneficia-
ries supplying labor or materials to the private entity or a subcontractor 

of the private entity. Bonds and alternate forms of security shall be in 
the form and contain the provisions required in the request for propos-
als or the design-build contract, with such changes or modifications as 
the department determines to be in the best interest of the state. In ad-
dition to, or in lieu of, performance and payment bonds, the department 
may require: 

(1) a cashier's check drawn on a federally insured financial 
institution, and drawn to the order of the department; 

(2) United States bonds or notes, accompanied by a duly 
executed power of attorney and agreement authorizing the collection 
or sale of the bonds or notes in the event of the default of the private 
entity or a subcontractor of the private entity, or such other act or event 
that, under the terms of the design-build contract, would allow the de-
partment to draw upon or access that security; 

(3) an irrevocable letter of credit issued or confirmed by a 
financial institution to the benefit of the department, meeting the credit 
rating and other requirements prescribed by the department, and pro-
viding coverage for a period of at least one year following final accep-
tance of the project or, if there is a warranty period, at least one year 
following completion of the warranty period; 

(4) an irrevocable letter signed by a guarantor meeting the 
net worth or other financial requirements prescribed in the request for 
proposals or design-build contract, and which guarantees, to the extent 
required under the request for proposals or design-build contract, the 
full and prompt payment and performance when due of the private en-
tity's obligations under the design-build contract; or 

(5) any other form of security deemed suitable by the de-
partment. 

(p) Performance evaluations. The department will evaluate 
the performance of a private entity that enters into a design-build con-
tract, and will evaluate the performance of the private entity's major 
team members, consultants, and subcontractors, in accordance with 
the requirements of this subsection. Evaluations will be conducted an-
nually at twelve month intervals during the term of the design-build 
contract, upon termination of the design-build contract, and when the 
department determines that work is materially behind schedule or not 
being performed according to the requirements of the design-build con-
tract. Optional evaluations may be conducted as provided in the de-
sign-build contract. Acts or omissions that are the subject of a good 
faith dispute will not be considered. After a performance evaluation is 
conducted, and for at least 30 days before the evaluation becomes final 
and is used by the department, the department will provide for review 
and comment a copy of the performance evaluation report to the entity 
being evaluated and, if that entity is a consultant or subcontractor, to 
the entity that entered into the design-build contract. The department 
will consider and take into account any submitted comments before the 
department finalizes the performance evaluation report. The results of 
performance evaluations will be provided to the entity that was evalu-
ated and may be used in the evaluation of qualifications submittals and 
proposals submitted under §9.153 of this subchapter and §27.4 of this 
title (relating to Solicited Proposals) by proposers that include the ma-
jor team members, consultants, and subcontractors evaluated. 

§9.153. Solicitation of Proposals. 
(a) Request for qualifications - notice. If authorized by the 

commission to issue a request for qualifications for a highway project, 
the department will set forth the basic criteria for qualifications, ex-
perience, technical competence and ability to develop the project, and 
such other information as the department considers relevant or nec-
essary in the request for qualifications. The department will publish 
notice advertising the issuance of the request for qualifications in the 
Texas Register and will post the notice and the request for qualifica-
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tions on the department's Internet website. The department may also 
elect to furnish the request for qualifications to businesses in the private 
sector that the department otherwise believes might be interested and 
qualified to participate in the project that is the subject of the request 
for qualifications. 

(b) Request for qualifications - content. At its sole option, the 
department may elect to furnish conceptual designs, fundamental de-
tails, technical studies and reports or detailed plans of the proposed 
project in the request for qualifications, and may request conceptual 
approaches to bringing the project to fruition. A request for qualifica-
tions must include: 

(1) information regarding the proposed project's location, 
scope, and limits; 

(2) information regarding funding that may be available for 
the project; 

(3) criteria that will be used to evaluate the qualifications 
submittals; 

(4) the relative weight to be given to the criteria; 

(5) the deadline by which qualifications submittals must be 
received by the department; and 

(6) any other information the department considers rele-
vant or necessary. 

(c) Request for qualifications - evaluation. The department, 
after evaluating the qualification submittals received in response to a 
request for qualifications, will identify and approve a "short-list" that is 
composed of those entities that are considered most qualified to submit 
detailed proposals for a proposed project. In evaluating the qualifica-
tion submittals, the department will consider the results of performance 
evaluations conducted by the department under §9.152 of this subchap-
ter (relating to General Rules for Design-Build Contracts) and §27.3 of 
this title (relating to General Rules for Private Involvement) determined 
by the department to be relevant to the project, the results of other per-
formance evaluations determined by the department to be relevant to 
the project, and other objective evaluation criteria that the department 
considers relevant to the project, including a proposer's qualifications, 
experience, technical competence, and ability to develop the project, 
and that may include the private entity's financial condition, manage-
ment stability, staffing, and organizational structure. The department 
may interview entities responding to a request for qualifications. The 
department shall short-list at least two private entities to submit pro-
posals, but may not short-list more private entities than the number of 
private entities designated in the request for qualifications if a maxi-
mum number is designated. The department shall advise each entity 
providing a qualifications submittal whether it is on the short-list of 
qualified entities. 

(d) Requests for proposals. If authorized by the commission, 
the department will issue a request for proposals from all private enti-
ties qualified for the short-list, consisting of the submission of detailed 
documentation regarding the project. A request for proposals must in-
clude: 

(1) information on the overall project goals; 

(2) publicly available cost estimates for the design-build 
portion of the project; 

(3) materials specifications; 

(4) special material requirements; 

(5) a schematic design approximately 30 percent complete; 

(6) known utilities; 

(7) quality assurance and quality control requirements; 

(8) the location of relevant structures; 

(9) notice of any rules or goals adopted by the department 
relating to awarding contracts to disadvantaged business enterprises or 
small business enterprises; 

(10) available geotechnical or other information related to 
the project; 

(11) the status of any environmental review of the project; 

(12) detailed instructions for preparing the technical pro-
posal, including a description of the form and level of completeness of 
drawings expected; 

(13) the relative weighting of the technical and cost pro-
posals and the formula by which the proposals will be evaluated and 
ranked, which must allocate at least 70 percent of weighting to the cost 
proposal; 

(14) the criteria to be used in evaluating the technical pro-
posals, and the relative weighting of those criteria; 

(15) the proposed form of design-build contract; and 

(16) any other information the department considers rele-
vant or necessary. 

(e) Request for proposals-submittal requirements. The request 
for proposals must require the submission of a sealed technical proposal 
and a separate sealed cost proposal no later than the 180th day after 
the issuance of the request for proposals, and that provide information 
relating to: 

(1) the feasibility of developing the project as proposed; 

(2) the proposed solutions to anticipated problems; 

(3) the ability of the proposer to meet schedules; 

(4) the engineering design proposed; 

(5) the cost of delivering the project; 

(6) if maintenance of the project is required, pricing for the 
maintenance work for each maintenance term; 

(7) [(6)] the estimated number of days required to complete 
the project; and 

(8) [(7)] any other information requested by the depart-
ment. 

(f) Requests for proposals - payment for work product. The 
request for proposals shall stipulate an amount of money, as authorized 
under Transportation Code, §223.249, that the department will pay to 
an unsuccessful proposer that submits a proposal that is responsive to 
the requirements of the request for proposals. The commission shall 
approve the amount of the payment to be stipulated in the request for 
proposals, which must be a minimum of twenty-five hundredths of one 
percent of the contract amount. The request for proposals shall provide 
for the payment of a partial amount in the event the procurement is 
terminated. In determining the amount of the payment, the commission 
shall consider: 

(1) the effect of a payment on the department's ability to 
attract meaningful proposals and to generate competition; 

(2) the work product expected to be included in the pro-
posal and the anticipated value of that work product; and 

(3) the costs anticipated to be incurred by a private entity 
in preparing a proposal. 
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(g) Request for proposals - evaluation. The proposals will be 
evaluated by the department based on the results of performance eval-
uations conducted by the department under §9.152 of this subchapter 
and §27.3 of this title determined by the department to be relevant to 
the project, the results of other performance evaluations determined by 
the department to be relevant to the project, and other objective evalua-
tion criteria the department deems appropriate for the project, including 
those criteria deemed appropriate by the department to maximize the 
overall performance of the project and the resulting benefits to the state. 
Specific evaluation criteria and requests for pertinent information will 
be set forth in the request for proposals. The department shall first open, 
evaluate, and score each responsive technical proposal, and shall sub-
sequently open, evaluate, and score the cost proposals from proposers 
that submitted a responsive technical proposal and assign points on the 
basis of the weighting specified in the request for proposals. 

(h) Apparent best value proposal. Based on the evaluation us-
ing the evaluation criteria described under subsection (g) of this section 
and set forth in the request for proposals, the department will rank all 
proposals that are complete, responsive to the request for proposals, 
and in conformance with the requirements of this subchapter, in ac-
cordance with the formula provided in the request for proposals. The 
department may select the private entity whose proposal offers the ap-
parent best value to the department. 

(i) Selection of entity. The department shall submit a recom-
mendation to the commission regarding approval of the proposal de-
termined to provide the apparent best value to the department. The 
commission may approve or disapprove the recommendation, and if 
approved, will award the design-build contract to the apparent best 
value proposer. Award may be subject to the successful completion 
of negotiations, any necessary federal action, execution by the execu-
tive director of the design-build contract, and satisfaction of such other 
conditions that are identified in the request for proposals or by the com-
mission. The proposers will be notified in writing of the department's 
rankings. The department shall also make the rankings available to the 
public. 

(j) Negotiations with selected entity. If authorized by the com-
mission, the department will attempt to negotiate a design-build con-
tract with the apparent best value proposer. If a design-build contract 
satisfactory to the department cannot be negotiated with that proposer, 
or if, in the course of negotiations, it appears that the proposal will not 
provide the department with the overall best value, the department will 
formally and in writing end negotiations with that proposer and, in its 
sole discretion, either: 

(1) reject all proposals; 

(2) modify the request for proposals and begin again the 
submission of proposals; or 

(3) proceed to the next most highly ranked proposal and at-
tempt to negotiate a design-build contract with that entity in accordance 
with this paragraph. 

§9.155. Conflict of Interest and Ethics Policies. 
(a) Purpose. This section prescribes ethical standards of con-

duct applicable to private entities, including consultants and subconsul-
tants, participating in the department's design-build program. A private 
entity's failure to comply with these standards of conduct may result in 
the private entity's preclusion from participation in a project or sanc-
tions being imposed under Chapter 10 of this title (relating to Ethical 
Conduct by Entities Doing Business with the Department). 

(b) Gifts and benefits. A proposer, design-build contractor, 
consultant, or subconsultant participating in the design-build program, 
or an affiliate of any of those entities, may not offer, give, or agree to 

give a gift or benefit to a member of the commission or to a department 
employee whose work for the department includes the performance of 
procurement services relating to a project under this subchapter, or who 
participates in the administration of a design-build contract. Notwith-
standing this prohibition, a consultant or subconsultant, unless a mem-
ber of a proposer or design-build contractor team, if authorized under 
subsection (c) of this section may[:] 

[(1) pay for a working meal on an occasional basis, pro-
vided that the payment for a working meal is reciprocated to the extent 
practical, and the meal is not lavish or extravagant; and] 

[(2)] offer, give, or agree to give a token item that does 
not exceed an estimated value of $25 (excluding cash, checks, stocks, 
bonds, or similar items), where the item is distributed generally as a 
normal means of advertising. 

(c) Conflicts of interest. 

(1) Purpose. This subsection prescribes department policy 
on conflicts of interest relating to consultants and subconsultants par-
ticipating in the design-build program, and thereby: 

(A) protects the integrity and fairness of the program 
and all procurements carried out by the department as part of the pro-
gram; 

(B) avoids circumstances where a consultant, proposer, 
or design-build contractor obtains, or appears to obtain, an unfair com-
petitive advantage as a result of work performed by a consultant or 
subconsultant; 

(C) provides guidance to private entities so they may 
assess and make informed business decisions concerning their partici-
pation in the program; and 

(D) protects the department's interests and confidential 
and sensitive project-specific and programmatic information. 

(2) Applicability. This subsection applies to all projects 
undertaken by the department under this subchapter. This subsection 
applies to consultants and subconsultants, and to individual employees 
of consultants and subconsultants who participated in the performance 
of services for the department. A reference in this subsection to a con-
sultant or subconsultant also means individual employees of a consul-
tant or subconsultant who participated in the performance of services 
for the department. To the extent that the department has previously 
consented in writing to a consultant's or subconsultant's performance 
of services that are in conflict with this subsection, participation on a 
proposer team as an equity owner or team member, acting as a consul-
tant or subconsultant to a proposer, or having a financial interest in a 
proposer or an equity owner or team member of a proposer, this sub-
section does not modify or alter the prior consent. The foregoing does 
not prevent, however, the application of this subsection to the consul-
tant or subconsultant for other projects, including taking into account 
the performance of services on the project for which consent was ob-
tained. This subsection may by extension prohibit or restrict the ability 
of a proposer to have a consultant or subconsultant participate on the 
proposer team as an equity owner or team member, act as a consultant 
or subconsultant to the proposer, or have a financial interest in the pro-
poser or an equity owner or team member of the proposer. 

(3) Period in which a conflict of interest applies. If a deter-
mination is made under this subsection that the performance of services 
by a consultant or subconsultant raises a conflict of interest, the result-
ing prohibition or restriction provided in this subsection continues, both 
for the private entity and any individual that is an employee of or was 
employed by the private entity and participated in the performance of 
services for the department, until the date the performance of services 
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ends and all work product prepared by the entity and other informa-
tion and data provided to the entity in the performance of services is 
publicly available, provided that, for a private entity or individual per-
forming procurement services, the resulting prohibition or restriction 
shall end no earlier than the execution of the design-build contract or 
cancellation of the procurement for the project for which the private 
entity or individual is performing services. 

(4) Application to new firm. If a conflict of interest is deter-
mined to apply to an individual under paragraph (3) of this subsection 
and the individual changes employers, the conflict of interest and pro-
hibition with respect to the individual will not apply to the individual's 
new employer. If the new employer is otherwise eligible to perform 
consultant services, the new employer will remain eligible despite the 
employment of the individual. This paragraph does not apply to an 
individual employed by an affiliate of its previous employer, and the 
conflict of interest and prohibition with respect to the individual will 
apply to that affiliate. 

(5) Federal requirements. For federal-aid projects, the 
department must comply with the Federal Highway Administration's 
organizational conflict of interest regulations (found in 23 C.F.R. 
§636.116). The requirements of this subsection do not limit, modify, 
or otherwise alter the effect of those regulations, and will be applied 
consistent with those regulations. 

(6) General conflict of interest standards. Except as pro-
vided in paragraph (7) of this subsection, a consultant that is provid-
ing consultant services to the department with respect to a design-
build project may not be a proposer or participate as an equity owner, 
team member, consultant, or subconsultant of or to a proposer for that 
project, or have a financial interest in any of the foregoing entities with 
respect to that project. Subject to the requirements of paragraph (8) of 
this subsection, a consultant that is performing consultant services for a 
design-build project will not be prohibited from participating on a dif-
ferent design-build project as a proposer or participating as an equity 
owner, team member, consultant, or subconsultant of or to a proposer 
for the different project, or having a financial interest in any of the fore-
going entities with respect to the different project. 

(7) Providing services for the same project. A consultant 
that is actively providing preliminary engineering and architectural ser-
vices to the department with respect to a design-build project, or that 
performed and completed environmental or traffic and revenue services 
for a design-build project, may be a proposer or participate as an equity 
owner, team member, consultant, or subconsultant of or to a proposer 
for the same project, or have a financial interest in any of the foregoing 
entities with respect to that project, provided: 

(A) with respect to a consultant providing preliminary 
engineering and architectural services, all work product prepared by the 
consultant and other information and data provided to the consultant in 
the performance of services is made available to all proposers prior to 
the issuance of the final request for proposals for that project; or 

(B) the executive director issues a written determina-
tion under paragraph (9) of this subsection that: 

(i) the consultant will not, or in the case of the pre-
vious performance of consultant services did not, have access to or 
obtain knowledge of confidential or sensitive information, procedures, 
policies, and processes that could provide an unfair competitive advan-
tage with respect to the procurement for that project; 

(ii) the data and information provided to the consul-
tant in the performance of the consultant services is either irrelevant to 
the procurement for that project or is available on an equal and timely 
basis to all proposers; 

(iii) the work products from the consultant incorpo-
rated into or relevant to the procurement for that project are generally 
available on an equal and timely basis to all proposers; and 

(iv) with respect to environmental services, a record 
of decision or finding of no significant impact has been issued for the 
project. 

(8) Procurement and financial services. A consultant ac-
tively engaged and performing procurement services or financial ser-
vices with respect to a design-build project may be a proposer or par-
ticipate as an equity owner, team member, consultant, or subconsultant 
of or to a proposer for another design-build project, or may have a fi-
nancial interest in any of the foregoing entities with respect to another 
design-build project, provided that, beginning at the time that the con-
sultant becomes a proposer or participates as part of or acquires a finan-
cial interest in a proposer with respect to the other design-build project, 
as described by this paragraph, the consultant is prohibited from re-
viewing alternative technical concepts and proposals for the project 
for which the consultant is providing services to the department until a 
contract for the project is entered into, and the consultant must institute 
ethical walls or other safeguards required by the department. 

(9) Requests for determinations or exceptions. A consul-
tant, proposer, or design-build contractor may submit a request to the 
executive director for a determination whether participation in a de-
sign-build project or the performance of particular services with re-
spect to a design-build project would constitute a conflict of interest, 
or for approval of an exception to the applicability of this subsection 
to those services. A request for approval of an exception may be made 
if a consultant, proposer, or design-build contractor desires to appeal a 
previous determination that a conflict of interest exists. The executive 
director will forward a request to the department's Office of General 
Counsel for analysis and recommendation prior to issuing a decision. 
In determining whether a conflict of interest exists, or whether to ap-
prove an exception, the executive director shall consider: 

(A) the extent to which the firm or individual employee 
obtained access to or the ability to gain knowledge of confidential or 
sensitive information, procedures, policies, and processes concerning 
the design-build program or a particular project or procurement that 
could provide an unfair competitive advantage with respect to the pro-
curement or project at issue; 

(B) the type of consulting services at issue; 

(C) the particular circumstances of each procurement; 

(D) the specialized expertise needed by the department 
and proposers to implement the procurement; 

(E) the past, current, or future working relationship be-
tween the consultant and the department; 

(F) the period of time between the potential conflict sit-
uation and the project at issue; and 

(G) the potential impact on the procurement and project 
at issue, including competition. 

(10) Multiple services. If a consultant is providing more 
than one category of consultant services to the department and there are 
differences in the standards, restrictions, and limitations applicable to 
those categories, the standards, restrictions, and limitations applicable 
to a category that are more stringent apply. 

(11) Participation on proposer or design-build contractor 
team. A consultant participating with respect to a design-build project 
as a proposer or design-build contractor, or as an equity owner, team 
member, consultant, or subconsultant of or to a proposer or design-
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build contractor, or having a financial interest in any of the forego-
ing entities, is eligible to provide consultant services to the department 
for another design-build project, provided that, when the consultant is 
retained to perform consultant services for the department, the restric-
tions in this subsection shall apply. 

(12) Restriction of services and conditions to approvals and 
exceptions. In instances where a written determination under para-
graph (9) of this subsection that a conflict of interest does not exist, 
including, in particular, where the conditions prescribed in paragraph 
(7) of this subsection have been met, or that grants an exception to the 
application of this subsection, the department may still, in its discre-
tion: 

(A) restrict the scope of services the consultant or sub-
consultant may be eligible to perform for the department in order to 
further the intent and goals of this subsection; and 

(B) condition an approval, determination, or exception 
as the executive director determines appropriate to further the intent 
and goals of this subsection, including by requiring the consultant, 
subconsultant, proposer, or design-build contractor to execute confi-
dentiality agreements, institute ethical walls, or segregate certain per-
sonnel from participation in a project or the performance of consultant 
services. 

(13) Provisions are nonexclusive. The provisions in this 
subsection do not address every situation that may arise in the context 
of the department's design-build program nor require a particular deci-
sion or determination when faced with facts similar to those described 
in this subsection. The department retains the ultimate and sole discre-
tion to determine on a case-by-case basis whether a conflict of interest 
exists and what actions may be appropriate to avoid, neutralize, or mit-
igate any actual or potential conflict, or the appearance of any conflict. 
Except as provided in paragraph (14) of this subsection, the provisions 
of this subsection shall not be construed to preclude or condone any 
conduct with regard to projects other than projects under a design-build 
contract. The department will continue to evaluate other projects based 
on applicable rules and its traditional conflict of interest standards. 

(14) Comprehensive development agreement projects. A 
consultant providing procurement or financial services with respect to 
a comprehensive development agreement project described in Chap-
ter 27, Subchapter A of this title (relating to Comprehensive Develop-
ment Agreements) may be a proposer or participate as an equity owner, 
team member, consultant, or subconsultant of or to a proposer for a de-
sign-build project, or may have a financial interest in any of the forego-
ing entities with respect to a design-build project, under the conditions 
described in paragraph (8) of this subsection. 

(d) Rules of contact. In order to provide a fair and unbiased 
procurement process, a request for qualifications will contain rules of 
contact regulating communications between proposers or any of its 
team members and the commission, the department, and third parties 
involved in the procurement. Communication includes face-to-face, 
telephone, facsimile, electronic-mail (e-mail), or formal written com-
munication. The rules of contact become effective upon the issuance 
of the request for qualifications and may be modified in the request for 
proposals. The rules of contact will include provisions: 

(1) prohibiting a proposer or any of its team members from 
communicating with another proposer or its team members with regard 
to the project, request for qualifications, or request for proposals, or 
either team's qualifications submittal or proposal; 

(2) requiring each proposer to designate one or more rep-
resentatives responsible for contact with the department, and requiring 
the proposer to correspond with the department regarding the project, 

request for qualifications, or request for proposals only through the 
department's authorized representatives and the proposer's designated 
representatives; 

(3) prohibiting any ex parte communication regarding the 
project, request for qualifications, or request for proposals or the pro-
curement with any member of the commission or with any department 
staff, advisors, contractors, or consultants involved in the procurement 
until the earliest of the execution and delivery of the design-build con-
tract, the rejection of all qualifications submittals or proposals by the 
department, or the cancellation of the procurement; 

(4) permitting communications in exceptional circum-
stances and designating department personnel authorized to approve 
those communications, and providing that the restrictions on commu-
nications shall not preclude or restrict communications with regard to 
matters unrelated to the project, request for qualifications or request 
for proposals, or participation in public meetings of the commission 
or any public or proposer workshop related to the project, request for 
qualifications, or request for proposals; 

(5) designating a department employee not involved in the 
procurement to act as an ombudsman who is authorized to receive 
confidential communications, including questions, comments, or com-
plaints regarding the procurement and who, after removing, to the ex-
tent practicable, any information identifying the proposer, forwards the 
communications to the employees designated as the department's au-
thorized representatives; and 

(6) authorizing the executive director to disqualify a pro-
poser from the procurement and participation in the project at issue or 
to impose another sanction under Chapter 10 of this title if it is deter-
mined that a proposer has engaged in any improper communications in 
violation of the rules of contact. 

(e) Exceptions to rules of contact. Notwithstanding subsection 
(d)(1) of this section: 

(1) minor or specialty subcontractors that are shared be-
tween two or more proposer teams may communicate with members 
of each of those teams so long as those proposers establish a protocol 
to ensure that the subcontractor will not act as a conduit of information 
between the teams; and 

(2) the prohibition provided by that subsection does not ap-
ply to public discussions regarding the project, request for qualifica-
tions, or request for proposals at any department sponsored informa-
tional meetings. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602015 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 463-8360 

CHAPTER 10. ETHICAL CONDUCT BY 
ENTITIES DOING BUSINESS WITH THE 
DEPARTMENT 
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SUBCHAPTER A. GENERAL PROVISIONS 
43 TAC §10.5 
The Texas Department of Transportation (department) proposes 
amendments to §10.5, concerning Benefit. 

EXPLANATION OF PROPOSED AMENDMENTS 

Amendments to §10.5, Benefit, expand the definition of "bene-
fit" by deleting the exclusion for ordinary working meals. The 
department expects entities doing business with the department 
to adhere to ethical standards of conduct. Section 10.101, Re-
quired Conduct, requires that an entity that does business with 
the department refrain from offering, giving, or agreeing to give 
a benefit to a member of the commission or to a department em-
ployee. The amendments align the definition of benefit in §10.5 
with the department's ethics policy, which requires that a depart-
ment employee not accept or solicit any gift, favor, or service 
that might reasonably tend to influence the employee in the dis-
charge of official duties, or that the employee knows or should 
know is being offered with the intent to influence the employee's 
official conduct. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be no fiscal implications for state or lo-
cal governments as a result of enforcing or administering the 
amendments. 

Ms. Kristin Alexander, Director, Compliance Division, has certi-
fied that there will be no significant impact on local economies or 
overall employment as a result of enforcing or administering the 
amendments. 

PUBLIC BENEFIT AND COST 

Ms. Alexander has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be improved standards of ethics and fairness in the 
administration of the department's programs. There are no an-
ticipated economic costs for persons required to comply with the 
sections as proposed. There will be no adverse economic effect 
on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §10.5 may 
be submitted to Rule Comments, Office of General Counsel, 
Texas Department of Transportation, 125 East 11th Street, 
Austin, Texas 78701-2483 or to RuleComments@txdot.gov 
with the subject line "Benefit Rules." The deadline for receipt of 
comments is 5:00 p.m. on June 13, 2016. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed amendments, or is an employee 
of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
(commission) with the authority to establish rules for the conduct 
of the work of the department. 

CROSS REFERENCE TO STATUTE 

None. 

§10.5. Benefit. 

(a) Except as provided by subsection (b) of this section, a ben-
efit, for the purposes of this chapter, is anything that is reasonably re-
garded as financial gain or financial advantage, including a benefit to 
another person in whose welfare the beneficiary has a direct and sub-
stantial interest, regardless of whether the donor is reimbursed. Ex-
amples are cash, loans, meals [other than ordinary working meals], 
lodging, services, tickets, door prizes, free entry to entertainment or 
sporting events, transportation, hunting or fishing trips, or discounts 
on goods or services. 

(b) The following are not benefits for the purposes of this chap-
ter: 

[(1) an ordinary working meal;] 

(1) [(2)] a token item, other than cash, a check, stock, bond, 
or similar item, that is distributed generally as a normal means of ad-
vertising and that does not exceed an estimated value of $25; 

(2) [(3)] an honorarium in the form of a meal served at 
an official, department-related event such as a conference, workshop, 
seminar, or symposium; or 

(3) [(4)] reimbursement for food, travel, or lodging to an 
event described by paragraph (2) [(3)] of this subsection in an amount 
allowable under department policy if the recipient were to seek reim-
bursement from the department, or a greater amount if preapproved by 
the assistant executive director. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602016 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 463-8360 

CHAPTER 27. TOLL PROJECTS 
The Texas Department of Transportation (department) proposes 
amendments to §27.8, Conflict of Interest and Ethics Policies, 
concerning Comprehensive Development Agreements, and to 
§27.91, Definitions, and §27.92, Financial Terms, concerning 
Determination of Terms for Certain Toll Projects. 

EXPLANATION OF PROPOSED AMENDMENTS 

In a separate rulemaking, §10.5 of the department's rules, relat-
ing to ethical conduct by entities doing business with the depart-
ment, is being amended to expand the definition of impermissi-
ble benefits an entity is prohibited from offering, giving, or agree-
ing to give to a member of the commission or to a department 
employee. Those changes, and the amendments to §27.8 in 
this rulemaking, are consistent with the provisions in the depart-
ment's Ethics Policy that prohibit a department employee from 
accepting any gift, favor, or service that the employee knows or 
should know is being offered with the intent to influence the em-
ployee's official conduct. The amendments to §27.8 implement 
current department practices regarding gifts and benefits to de-
partment officials and employees. 
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The department does not currently have the statutory authority 
to enter into availability payment contracts. The amendments to 
§27.91 and §27.92 implement changes necessary to align those 
rules with the department's existing contracting authority. 

Section 27.8 prohibits a proposer, developer, consultant, or 
subconsultant participating in the comprehensive development 
agreement program, or an affiliate of any of those entities, 
from, except as provided in that section, offering, giving, or 
agreeing to give a gift or benefit to a member of the commission 
or to a department employee whose work for the department 
includes the performance of procurement services relating to a 
comprehensive development agreement project, or who partic-
ipates in the administration of a comprehensive development 
agreement. The amendments to §27.8 remove the exception 
to that prohibition that allows a consultant or subconsultant, 
unless a member of a proposer or developer team, to pay for an 
ordinary business lunch. 

Amendments to §27.91 remove the definition for availability pay-
ment contract. Amendments to §27.92 remove references in that 
section to an availability payment contract. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be no fiscal implications for state or lo-
cal governments as a result of enforcing or administering the 
amendments. 

Mr. Frank P. Holzmann, P.E., Interim Director, Strategic Contract 
Management Division, has certified that there will be no signifi-
cant impact on local economies or overall employment as a re-
sult of enforcing or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Holzmann has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be to ensure there is a fair and unbiased compre-
hensive development agreement procurement process, to en-
sure high standards of ethics and fairness in the administration 
of the comprehensive development agreement program, and to 
ensure the process for developing toll projects is consistent with 
the department's existing contracting authority. There are no an-
ticipated economic costs for persons required to comply with the 
sections as proposed. There will be no adverse economic effect 
on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §27.8, 
§27.91, and §27.92 may be submitted to Rule Comments, 
Office of General Counsel, Texas Department of Transportation, 
125 East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "Toll Project Rules." The 
deadline for receipt of comments is 5:00 p.m. on June 13, 2016. 
In accordance with Transportation Code, §201.811(a)(5), a 
person who submits comments must disclose, in writing with the 
comments, whether the person does business with the depart-
ment, may benefit monetarily from the proposed amendments, 
or is an employee of the department. 

SUBCHAPTER A. COMPREHENSIVE 
DEVELOPMENT AGREEMENTS 
43 TAC §27.8 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
Transportation Code, §223.209, which requires the commission 
to adopt rules, procedures, and guidelines governing the selec-
tion and negotiation process for comprehensive development 
agreements. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapters 223 and 228. 

§27.8. Conflict of Interest and Ethics Policies. 
(a) Purpose. This section prescribes ethical standards of con-

duct applicable to private entities, including consultants and subcon-
sultants, participating in the department's comprehensive development 
agreement program. A private entity's failure to comply with these 
standards of conduct may result in the private entity's preclusion from 
participation in a project or sanctions being imposed under §27.9 of 
this subchapter (relating to Sanctions). 

(b) Gifts and benefits. A proposer, developer, consultant, or 
subconsultant participating in the comprehensive development agree-
ment program, or an affiliate of any of those entities, may not offer, 
give, or agree to give a gift or benefit to a member of the commission 
or to a department employee whose work for the department includes 
the performance of procurement services relating to a project under 
this subchapter, or who participates in the administration of a compre-
hensive development agreement. Notwithstanding this prohibition, a 
consultant or subconsultant (unless a member of a proposer or devel-
oper team, if authorized under subsection (c) of this section) may[:] 

[(1) pay for an ordinary business lunch; and] 

[(2)] offer, give, or agree to give a token item that does 
not exceed an estimated value of $25 (excluding cash, checks, stocks, 
bonds, or similar items), where the item is distributed generally as a 
normal means of advertising. 

(c) Conflicts of interest. 

(1) Purpose. This subsection prescribes department policy 
on conflicts of interest relating to consultants and subconsultants par-
ticipating in the comprehensive development agreement program, and 
thereby: 

(A) protects the integrity and fairness of the program 
and all procurements carried out by the department as part of the pro-
gram; 

(B) avoids circumstances where a consultant, proposer, 
or developer obtains, or appears to obtain, an unfair competitive advan-
tage as a result of work performed by a consultant or subconsultant; 

(C) provides guidance to private entities so they may 
assess, and make informed business decisions concerning their partic-
ipation in the program; and 

(D) protects the department's interests and confidential 
and sensitive project-specific and programmatic information. 

(2) Applicability. This subsection applies to all com-
prehensive development agreement projects undertaken by the 
department. This subsection applies to consultants and subconsultants, 
and to individual employees of consultants and subconsultants who 
participated in the performance of services for the department. A 
reference in this subsection to a consultant or subconsultant also 
means individual employees of a consultant or subconsultant who 
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participated in the performance of services for the department. To 
the extent that the department has previously consented in writing to 
a consultant's or subconsultant's performance of services that are in 
conflict with this subsection, participation on a proposer team as an 
equity owner or team member, acting as a consultant or subconsultant 
to a proposer, or having a financial interest in a proposer or an equity 
owner or team member of a proposer, this subsection does not modify 
or alter the prior consent. The foregoing does not prevent, however, 
the application of this subsection to the consultant or subconsultant for 
other projects, including taking into account the performance of ser-
vices on the project for which consent was obtained. This subsection 
may by extension prohibit or restrict the ability of a proposer to have 
a consultant or subconsultant participate on the proposer team as an 
equity owner or team member, act as a consultant or subconsultant to 
the proposer, or have a financial interest in the proposer or an equity 
owner or team member of the proposer. 

(3) Period in which a conflict of interest applies. If a deter-
mination is made under this subsection that the performance of services 
by a consultant or subconsultant raises a conflict of interest, the result-
ing prohibition or restriction provided in this subsection continues: 

(A) for the private entity until the date the performance 
of services ends and all work product prepared by the entity and other 
information and data provided to the entity in the performance of ser-
vices is publicly available; and 

(B) for an individual that is an employee of or was em-
ployed by the consultant or subconsultant and who participated in the 
performance of services for the department: 

(i) until five years after the date the performance of 
services ends for those projects for which the individual was materially 
involved in providing services to the department; and 

(ii) until one year from the date the performance of 
services ends for projects for which the individual was not materially 
involved in providing services to the department. 

(4) Application to new firm. If a conflict of interest is de-
termined to apply to an individual pursuant to paragraph (3)(B) of this 
subsection, the conflict of interest and prohibition with respect to the in-
dividual will not apply to the individual's new place of employment. If 
the new employer is otherwise eligible to perform consultant services, 
the new employer will remain eligible despite the employment of the 
individual. This paragraph does not apply to an individual employed 
by an affiliate of its previous employer, and the conflict of interest and 
prohibition with respect to the individual will apply to such affiliate. 

(5) Federal requirements. For federal-aid projects, the 
department must comply with the Federal Highway Administration's 
organizational conflict of interest regulations (found in 23 CFR 
§636.116). The requirements of this subsection do not limit, modify, 
or otherwise alter the effect of those regulations, and will be applied 
consistent with those regulations. 

(6) General conflict of interest standards. Except as pro-
vided in paragraph (7) of this subsection, no consultant providing con-
sultant services to the department with respect to a comprehensive de-
velopment agreement project may be a proposer or participate as an 
equity owner, team member, consultant, or subconsultant of or to a pro-
poser for that project, or have a financial interest in any of the foregoing 
entities with respect to that project. Except as provided in paragraph 
(8) of this subsection, a consultant performing consultant services for a 
comprehensive development agreement project will not be prohibited 
from participating on a different comprehensive development agree-
ment project as a proposer or participating as an equity owner, team 
member, consultant, or subconsultant of or to a proposer for the differ-

ent project, or having a financial interest in any of the foregoing entities 
with respect to the different project. 

(7) Providing services for the same project. A consultant 
that is actively providing preliminary engineering and architectural ser-
vices to the department with respect to a comprehensive development 
agreement project, or that performed and completed environmental or 
traffic and revenue services for a comprehensive development agree-
ment project, may be a proposer or participate as an equity owner, team 
member, consultant, or subconsultant of or to a proposer for the same 
project, or have a financial interest in any of the foregoing entities with 
respect to that project, provided: 

(A) with respect to a consultant providing preliminary 
engineering and architectural services, all work product prepared by the 
consultant and other information and data provided to the consultant in 
the performance of services is made available to all proposers prior to 
the issuance of the request for proposals for that project; or 

(B) the executive director issues a written determina-
tion under paragraph (9) of this subsection that: 

(i) the consultant will not, or in the case of the pre-
vious performance of consultant services did not, have access to or 
obtain knowledge of confidential or sensitive information, procedures, 
policies and processes that could provide an unfair competitive advan-
tage with respect to the procurement for that project; 

(ii) the data and information provided to the consul-
tant in the performance of the consultant services is either irrelevant to 
the procurement for that project or is available on an equal and timely 
basis to all proposers; 

(iii) the work products from the consultant incorpo-
rated into or relevant to the procurement for that project are generally 
available on an equal and timely basis to all proposers; 

(iv) with respect to environmental services, a record 
of decision or finding of no significant impact has been issued for the 
project; and 

(v) with respect to traffic and revenue services, there 
will be no impact on the project's plan of finance, including the ability 
to obtain and close funding and potential sources of funding. 

(8) Procurement and financial services. A consultant ac-
tively engaged and performing procurement services or financial ser-
vices with respect to a comprehensive development agreement project 
may not be a proposer or participate as an equity owner, team mem-
ber, consultant, or subconsultant of or to a proposer for that project, 
or have a financial interest in any of the foregoing entities with re-
spect to that project. A consultant actively engaged and performing 
procurement services or financial services with respect to a compre-
hensive development agreement project may be a proposer or partic-
ipate as an equity owner, team member, consultant, or subconsultant 
of or to a proposer for another comprehensive development agreement 
project, or may have a financial interest in any of the foregoing en-
tities with respect to another comprehensive development agreement 
project, provided the consultant submits a request for a written deter-
mination under paragraph (9) of this subsection that establishes to the 
commission's satisfaction that such participation or interest would not 
constitute a conflict of interest or create the appearance of a conflict of 
interest, and the consultant institutes ethical walls or other safeguards 
required by the department. 

(9) Requests for determinations or exceptions. A consul-
tant, proposer, or developer may submit a request to the executive di-
rector for a determination whether participation in a comprehensive de-
velopment agreement project or the performance of particular services 
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with respect to a comprehensive development agreement project would 
constitute a conflict of interest, or to request approval of an exception 
to the applicability of this subsection to those services. A request for 
approval of an exception may be made if a consultant, proposer, or 
developer desires to appeal a previous determination that a conflict of 
interest exists. The executive director will forward a request to the 
department's Office of General Counsel for analysis and recommenda-
tion prior to issuing a decision. In determining whether a conflict of 
interest exists, or whether to approve an exception, the commission or 
executive director, as appropriate, shall consider the executive direc-
tor's recommendation and: 

(A) the extent to which the firm or individual employee 
obtained access to or the ability to gain knowledge of confidential or 
sensitive information, procedures, policies, and processes concerning 
the comprehensive development agreement program or a particular 
project or procurement that could provide an unfair competitive 
advantage with respect to the procurement or project at issue; 

(B) the type of consulting services at issue; 

(C) the particular circumstances of each procurement; 

(D) the specialized expertise needed by the department 
and proposers to implement the procurement; 

(E) the past, current, or future working relationship be-
tween the consultant and the department; 

(F) the period of time between the potential conflict sit-
uation and the project at issue; and 

(G) the potential impact on the procurement and project 
at issue, including competition. 

(10) Multiple services. If a consultant is providing more 
than one category of consultant services to the department and there are 
differences in the standards, restrictions, and limitations applicable to 
those categories, the standards, restrictions, and limitations applicable 
to a category that are more stringent will be applied. 

(11) Participation on proposer or developer team. A 
consultant participating with respect to a comprehensive development 
agreement project as a proposer or developer, or as an equity owner, 
team member, consultant, or subconsultant of or to a proposer or 
developer, or having a financial interest in any of the foregoing entities, 
is eligible to provide consultant services (other than procurement 
services) to the department for another comprehensive development 
agreement project, provided that, once the consultant is retained to 
perform consultant services for the department, the restrictions in this 
subsection shall apply. 

(12) Restriction of services and conditions to approvals and 
exceptions. In instances where a written determination under para-
graph (9) of this subsection that a conflict of interest does not exist 
(including, in particular, where the conditions prescribed in paragraph 
(7) of this subsection has been met), or grants an exception to the ap-
plication of this subsection under paragraph (9), the department may 
still, in its discretion: 

(A) restrict the scope of services the consultant or sub-
consultant may be eligible to perform for the department in order to 
further the intent and goals of this subsection; and 

(B) condition an approval, determination, or exception 
as the commission or executive director determines appropriate to fur-
ther the intent and goals of this subsection, including by requiring the 
consultant, subconsultant, proposer, or developer to execute confiden-
tiality agreements, institute ethical walls, or segregate certain person-

nel from participation in a project or the performance of consultant ser-
vices. 

(13) Provisions are nonexclusive. The provisions in this 
subsection do not address every situation that may arise in the context 
of the department's comprehensive development agreement program 
nor require a particular decision or determination when faced with facts 
similar to those described in this subsection. The department retains 
the ultimate and sole discretion to determine on a case-by-case basis 
whether a conflict of interest exists and what actions may be appropri-
ate to avoid, neutralize, or mitigate any actual or potential conflict, or 
the appearance of any conflict. The provisions of this subsection shall 
not be construed to preclude or condone any conduct with regard to 
projects other than projects under a comprehensive development agree-
ment. The department will continue to evaluate other projects based on 
its traditional conflict of interest standards. 

(d) Rules of contact. In order to provide a fair and unbiased 
procurement process, a request for qualifications, request for proposals, 
or request for competing proposals and qualifications will contain rules 
of contact regulating communications between proposers or any of its 
team members and the commission, the department, and third parties 
involved in the procurement. Communication includes face-to-face, 
telephone, facsimile, electronic-mail (e-mail), or formal written com-
munication. The rules of contact become effective upon the issuance 
of the request for qualifications, request for proposals, or request for 
competing proposals and qualifications. The rules of contact will in-
clude provisions: 

(1) prohibiting a proposer or any of its team members from 
communicating with another proposer or its team members with regard 
to the project, request for qualifications, request for proposals, or re-
quest for competing proposals and qualifications, or either team's qual-
ifications submittal or proposal; 

(2) requiring each proposer to designate one or more rep-
resentatives responsible for contact with the department, and requiring 
the proposer to correspond with the department regarding the project, 
request for qualifications, request for proposals, or request for compet-
ing proposals and qualifications only through the department's autho-
rized representatives and the proposer's designated representatives; 

(3) prohibiting any ex parte communication regarding the 
project, request for qualifications, request for proposals, or request for 
competing proposals and qualifications or the procurement with any 
member of the commission or with any department staff, advisors, con-
tractors, or consultants involved in the procurement until the earliest of 
the execution and delivery of the comprehensive development agree-
ment, the rejection of all qualifications submittals or proposals by the 
department, or the cancellation of the procurement; 

(4) permitting communications in exceptional circum-
stances and designating department personnel authorized to approve 
such communications, and providing that the restrictions on commu-
nications shall not preclude or restrict communications with regard 
to matters unrelated to the request for qualifications, request for 
proposals, or request for competing proposals and qualifications, or 
participation in public meetings of the commission or any public or 
proposer workshop related to the project, request for qualifications, 
request for proposals, or request for competing proposals and qualifi-
cations; 

(5) designating a department employee not involved in the 
procurement to act as an ombudsman who is authorized to receive 
confidential communications (including questions, comments, or com-
plaints regarding the procurement) and who, after removing, to the ex-
tent practicable, any information identifying the proposer, forwards the 
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communications to the employees designated as the department's au-
thorized representatives; and 

(6) authorizing the executive director to disqualify a pro-
poser from the procurement and participation in the project at issue or 
to impose another sanction under §27.9 of this subchapter if it is deter-
mined that a proposer has engaged in any improper communications in 
violation of the rules of contact. 

(e) Exceptions to rules of contact. Notwithstanding subsection 
(d)(1) of this section: 

(1) subcontractors that are shared between two or more 
proposer teams may communicate with members of each of those 
teams so long as those proposers establish a protocol to ensure that 
the subcontractor will not act as a conduit of information between the 
teams; and 

(2) the prohibition provided by that subsection does not ap-
ply to public discussions regarding the project, request for qualifica-
tions, request for proposals, or request for competing proposals and 
qualifications at any department sponsored informational meetings. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602017 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 463-8360 

SUBCHAPTER H. DETERMINATION OF 
TERMS FOR CERTAIN TOLL PROJECTS 
43 TAC §27.91, §27.92 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
Transportation Code, §223.209, which requires the commission 
to adopt rules, procedures, and guidelines governing the selec-
tion and negotiation process for comprehensive development 
agreements. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapters 223 and 228. 

§27.91. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

[(1) Availability payment contract--A comprehensive de-
velopment agreement under which payments are made to a private en-
tity from project and other revenue to compensate the private entity for 
capital, operating, and financial costs, which may be based on the pri-
vate entity's performance under the agreement.] 

(1) [(2)] Commission--The Texas Transportation Commis-
sion. 

(2) [(3)] Committee--A committee established under this 
subchapter. 

(3) [(4)] Comprehensive development agreement--An 
agreement with a private entity authorized under Transportation 
Code, Chapter 223, Subchapter E that, at a minimum, provides for 
the design and construction, reconstruction, extension, expansion, or 
improvement of a toll project and may also provide for the financing, 
acquisition, maintenance, or operation of a toll project. 

(4) [(5)] Concession agreement--A comprehensive devel-
opment agreement under which a private entity agrees to develop, fi-
nance, and construct a toll project, and to assume operation or mainte-
nance responsibilities for a toll project, in exchange for rights to rev-
enue of the project. 

(5) [(6)] Department--The Texas Department of Trans-
portation. 

(6) [(7)] Executive director--The executive director of the 
department or the executive director's designee. 

(7) [(8)] Local funds--Funds of a city or county, any other 
funds paid by a city or county to meet local participation requirements, 
and money deposited in a subaccount created under Transportation 
Code, §228.012. 

(8) [(9)] Local toll project entity--Has the meaning as-
signed by Transportation Code, §373.001. 

(9) [(10)] Metropolitan planning organization--The organ-
ization or policy board of an organization created and designated under 
23 U.S.C. §134 and 49 U.S.C. §5303, as amended, to make transporta-
tion planning decisions for a metropolitan planning area in which a toll 
project is located and to carry out the metropolitan transportation plan-
ning process. 

(10) [(11)] Toll project--Has the meaning assigned by 
Transportation Code, §201.001. 

§27.92. Financial Terms. 

(a) Applicability. This subchapter applies only to a department 
toll project that will be developed under a concession agreement [or an 
availability payment contract], and for which: 

(1) funds allocated to a metropolitan planning organization 
are expected to be used to pay for project costs; 

(2) local funds are expected to be used to pay for project 
costs; or 

(3) property of a city or county is expected to be used as 
project right of way or a city or county is expected to pay for the ac-
quisition of right of way for the project. 

(b) Formation and membership of committee. For a project 
subject to Transportation Code, Chapter 373, Subchapter B, the com-
mittee shall be formed after the department exercises its option under 
that subchapter to develop, finance, construct, and operate the project. 
The membership of a committee shall be determined after the com-
mission authorizes the department to initiate a procurement for a toll 
project that provides for the potential delivery of the project through 
a concession agreement [or an availability payment contract]. To be 
eligible to serve as a committee member, a person must be an elected 
official or a full-time employee of the represented entity. A committee 
consists of the following members: 

(1) one member appointed by each metropolitan planning 
organization within whose boundaries all or part of the proposed 
project may be located; 

41 TexReg 3470 May 13, 2016 Texas Register 



♦ ♦ ♦ 

(2) one member appointed by each local toll project entity 
within whose boundaries all or part of the proposed project may be 
located; 

(3) one member appointed by each city and county which 
has: 

(A) provided local funds to pay for right of way acqui-
sition or other project costs or to acquire right of way for the project, 
or has provided property of the city or county for use as project right 
of way; or 

(B) submitted to the department an order or resolution 
adopted by the city council or county commissioners court committing 
local funds or property to the project; and 

(4) one member appointed by the executive director to rep-
resent the department. 

(c) Officers. The committee will, subject to the concurrence 
of the commission, elect a chair and vice-chair by majority vote of the 
members of the committee. 

(d) Duties. A committee established under this subchapter 
shall submit a report to the executive director before the date the depart-
ment issues a request for qualifications for the toll project, except for 
a project for which the department and a local toll project entity have 
agreed on the terms and conditions for the project under Transportation 
Code, §228.0111, or for which a local toll project entity has waived its 
option to develop, construct, and operate the project, in which case 
the report shall be submitted before the date the department issues a 
request for proposals for the project. If the project is subject to a mar-
ket valuation agreement, market valuation waiver agreement, or similar 
agreement entered into under Transportation Code, §228.0111, or a toll 
project agreement entered into under Transportation Code, §373.006, 
the report may not include determinations that are inconsistent with 
the provisions of the agreement that relate to the determinations to be 
included in the report. A report shall contain the following determina-
tions: 

(1) the distribution of project financial risk, which is the 
allocation of revenue risk for a toll project between the department and 
the private entity with which the department enters into an agreement 
for the project; 

(2) the method of financing for the project, which is a de-
termination of whether the project should be funded with private or 
public funding or a combination of private and public funding; and 

(3) unless the project is subject to a regional tolling policy, 
the project's tolling structure and methodology. 

(e) Failure to submit report. All members of a committee will 
utilize their best efforts to support the generation of a report. If a com-
mittee does not submit a report by the date the department is scheduled 
to issue a request for qualifications or request for proposals, as applica-
ble, for a project, the department will use any business terms applicable 
to the project that have been adopted by the metropolitan planning or-
ganization and that relate to the determinations to be included in the 
report. 

(f) Meetings. 

(1) Meeting requirements. The department's Office of 
General Counsel will submit to the Office of the Secretary of State 

notice of a meeting of the committee at least eight days before the 
date of the meeting. The notice will provide the date, time, place, and 
purpose of the meeting. A meeting of a committee will be open to 
the public. A committee will follow the agenda set for each meeting 
under paragraph (2) of this subsection. 

(2) Scheduling of meetings. Meeting dates, times, places, 
and agendas will be set by the office designated under subsection (g) 
of this section. Any committee member may suggest an agenda item, 
provided that the agenda item must be approved by the chair of the 
committee and the department. A committee's report may only discuss 
items that are within the committee's jurisdiction. The office designated 
under subsection (g) of this section will provide notice of the time, 
date, place, and purpose of meetings to the members, by mail, email, 
telephone, or any combination of the three, at least eight calendar days 
before each meeting. All meetings must take place in Texas and must 
be held in a location that is readily accessible to the general public. 

(3) Committee action. A quorum of the committee is one 
half or more of the number of members appointed to the committee. A 
committee may act only by majority vote of the members present at the 
meeting and voting. 

(4) Record. Minutes of all committee meetings shall be 
prepared and filed with the executive director. The complete proceed-
ings of all committee meetings must also be recorded by electronic 
means. 

(5) Public information. All minutes, transcripts, and other 
records of the committees are records of the department and as such, 
are subject to disclosure under the provisions of Government Code, 
Chapter 552. 

(g) Administrative support. For each committee, the executive 
director will designate an office or division of the department that will 
be responsible for providing any necessary administrative support es-
sential to the functions of the committee. The department will provide 
project information and other information to the committee to assist the 
committee in carrying out its duties, including the project procurement 
schedule. 

(h) Duration. After a committee submits the report described 
in subsection (d) of this section, the committee ceases to exist. The 
department may, in its discretion, reconvene a committee if changed 
circumstances may result in a change in the committee's determina-
tions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 28, 2016. 
TRD-201602018 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: June 12, 2016 
For further information, please call: (512) 463-8360 
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