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Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 61. CRIME VICTIMS'
COMPENSATION

The Office of the Attorney General, Crime victims Services
Division, adopts amendments to Chapter 61, Subchapter E,
§8§61.402, 61.403, 61.405, and 61.407, and Subchapter I,
§61.801, concerning the administration of the OAG's Crime
Victims' Compensation Program. The amended sections are
adopted without changes to the proposed text as published
in the May 13, 2016, issue of the Texas Register (41 TexReg
3361) and will not be republished.

The amendments are adopted in order to increase the limits on
compensation for loss of earnings, loss of support, child care,
funeral and burial, the costs of cleaning a crime scene and to
increase the limit for reimbursement amounts to law enforcement
agencies for forensic assault medical examinations.

No comments were received regarding adoption of the amend-
ments during the comment period.

SUBCHAPTER E. PECUNIARY LOSS
1 TAC §§61.402, 61.403, 61.405, 61.407

The amendments are adopted in accordance with Texas Code
of Criminal Procedure, Articles 56.33 and 56.42 which requires
the OAG to adopt rules governing the administration of its crime
victims' compensation program.

No other code, article, or statute is affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 15, 2016.

TRD-201603035

Amanda Crawford

General Counsel

Office of the Attorney General

Effective date: July 5, 2016

Proposal publication date: May 13, 2016

For further information, please call: (512) 936-7940

¢ ¢ ¢

SUBCHAPTER I. REIMBURSEMENT TO
LAW ENFORCEMENT AGENCIES FOR

FORENSIC SEXUAL ASSAULT MEDICAL
EXAMINATIONS
1 TAC §61.801

The amendments are adopted in accordance with Texas Code
of Criminal Procedure, Articles 56.33 and 56.42 which requires
the OAG to adopt rules governing the administration of its crime
victims' compensation program.

No other code, article, or statute is affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 15, 2016.

TRD-201603036

Amanda Crawford

General Counsel

Office of the Attorney General

Effective date: July 5, 2016

Proposal publication date: May 13, 2016

For further information, please call: (512) 936-7940

¢ ¢ ¢

PART 5. TEXAS FACILITIES
COMMISSION

CHAPTER 111. ADMINISTRATION
Introduction and Background

The Texas Facilities Commission (Commission) adopts amend-
ments to §§111.24, 111.32, 111.40, and 111.41; the repeal of
§111.30; and new §111.27 and §111.30 without changes to the
proposed text as published in the April 15, 2016, issue of the
Texas Register (41 TexReg 2635).

During its rule review, published in the December 11, 2015, is-
sue of the Texas Register (40 TexReg 8915), the Commission
reviewed and considered Texas Administrative Code, Title 1,
Chapter 111 for readoption, revision, or repeal in accordance
with the Texas Government Code §2001.039 (West 2008). The
Commission determined that the reasons for originally adopting
Chapter 111 continued to exist. In addition, the Commission re-
viewed the rules to determine whether the rules were obsolete,
reflected current legal and policy considerations, reflected cur-
rent procedures and practices of the Commission, and were in
compliance with the Texas Administrative Procedure Act, Texas
Government Code Chapter 2001. The Commission determined
that Chapter 111 required amendment as well as a new rule that
was required due to the passage of Senate Bill 20 by the 84th
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Legislature. Accordingly, the Commission proposed the follow-
ing changes: in Subchapter B, amendment to §111.24 and new
§111.27; in Subchapter C, the repeal of §111.30, a new §111.30,
and amendment to §111.32; and in Subchapter D, amendments
to §111.40 and §111.41. The proposed changes were published
in the April 15, 2016, issue of the Texas Register (41 TexReg
2635).

Justification for the Rules

Section 111.24 concerning the training and education of
Commission employees is amended to comply with Texas Gov-
ernment Code §656.048(b) which requires state agencies to
adopt rules providing that before an administrator or employee
of the agency may be reimbursed under Texas Government
Code §656.047(b), the executive head of the agency must
authorize the tuition reimbursement payment. The Commission
does not currently participate in tuition reimbursement; however,
the rule amendment is adopted in accordance with the statutory
requirement in case the agency were to ever receive funding to
participate in the future.

Section 111.27, a new rule, is adopted in accordance with Texas
Government Code §2261.253(c) which states that each state
agency, by rule, shall establish a procedure to identify each con-
tract that requires enhanced contract or performance monitoring
and submit information on the contract to the agency's governing
body. It also requires that staff immediately notify the agency's
governing body of any serious issue or risk that is identified with
respect to a contract monitored under this subsection.

The Commission adopts the repeal of §111.30 as it was de-
termined during the rule review that the rule does not reflect
the current process of the Commission nor does it provide the
information required by Texas Government Code §2152.060.
New §111.30 is adopted under Texas Government Code
§2152.060(a) to establish methods by which consumers, ser-
vice recipients and persons contracting with the state may file
complaints with the Commission.

The Commission adopts amendments to §111.32, Protests/Dis-
pute Resolution/Hearing, §111.40, Fleet Management, and
§111.41, Assignment and Use of Pooled Vehicles, to make
clerical changes that will enhance the clarity of the rules.

The Commission received no comments concerning the pro-
posal.

SUBCHAPTER B. GENERAL PROVISIONS
1 TAC §111.24, §111.27
Statutory Authority

The amendment and new rule are adopted under Texas Gov-
ernment Code §656.048, which requires a state agency to
adopt rules related to training and education of its employees;
Texas Government Code §2261.253(c), which requires a state
agency to adopt rules related to enhanced contract monitoring;
and Texas Government Code §2001.004(1), which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Cross Reference to Statute

The statutory provisions affected by the adopted amendment
and new rule are Texas Government Code §656.048 and
§2261.253.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603104

Kay Molina

General Counsel

Texas Facilities Commission

Effective date: July 7, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 475-2400

¢ ¢ ¢

SUBCHAPTER C. COMPLAINTS AND
DISPUTE RESOLUTION

1 TAC §111.30

Statutory Authority

The repeal is adopted under Texas Government Code
§§2001.004(1), 2001.039(c), and 2152.060(a).

Cross Reference to Statute

The statutory provision affected by the adopted repeal is Texas
Government Code §2152.060.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603105

Kay Molina

General Counsel

Texas Facilities Commission

Effective date: July 7, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 475-2400

¢ ¢ ¢
1 TAC §111.30, §111.32
Statutory Authority

The new rule and amendment are adopted under Texas Gov-
ernment Code §2152.060(a), which requires the Commission
to establish complaint procedures by rule; Texas Government
Code §2155.076, which requires state agencies to promulgate
by rule vendor protest procedures; and Texas Government Code
§2001.004(1), which requires state agencies to adopt rules of
practice stating the nature and requirements of all available for-
mal and informal procedures.

Cross Reference to Statute

The statutory provisions affected by the adopted new rule
and amendment are Texas Government Code §2152.060 and
§2155.076.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603106

Kay Molina

General Counsel

Texas Facilities Commission

Effective date: July 7, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 475-2400

¢ ¢ ¢

SUBCHAPTER D. VEHICLES
1 TAC §111.40, §111.41
Statutory Authority

The amendments are adopted under Texas Government Code
§2171.1045, which requires state agencies to adopt rules ad-
dressing the assignment and use of agency vehicles, and Texas
Government Code §2001.004(1), which requires state agencies
to adopt rules of practice stating the nature and requirements of
all available formal and informal procedures.

Cross Reference to Statute

The statutory provisions affected by the adopted amendments
are Texas Government Code §2171.1045.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603107

Kay Molina

General Counsel

Texas Facilities Commission

Effective date: July 7, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 475-2400

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 22. PROCEDURAL RULES
SUBCHAPTER P. EMERGENCY ORDERS FOR
WATER UTILITIES

The Public Utility Commission of Texas (commission) adopts
amendments to §22.291, relating to Purpose and Applicability;
§22.292, relating to Definitions; §22.293, relating to Notification
of Emergency Order; §22.295, relating to Request for Emer-
gency Order; §22.296, relating to Additional Requirements
for Emergency Rate Increases; §22.297, relating to Notice
and Opportunity for Hearing; §22.298, relating to Contents of
Emergency Order; and §22.299, relating to Hearing Required
to Affirm, Modify, or Set Aside, and the repeal of §22.294,
relating to Emergency Orders and Emergency Rates. The
amendments to §§22.291 - 22.293 and 22.295 - 22.299 are
adopted with changes to the proposed text as published in

the March 18, 2016, issue of the Texas Register (41 TexReg
2050). The amendments and repeal will allow the commission's
procedural rules relating to emergency orders to conform to
8§82, 3, 5, 6, and 8 - 10 of Senate Bill 1148 (SB 1148) of the 84th
Legislature, Regular Session, which amended Chapters 5 and
13 of the Texas Water Code Annotated (West 2008 & Supp.
2015) (TWC). These amendments and repeal are adopted
under Project Number 45115. Consistent with 1 TAC §91.36(e),
the commission also adopts amendments to Chapter 24 of the
commission's rules in a separate order as part of this project.

The commission received comments on the proposed amend-
ments and repeal from the Office of Public Utility Counsel
(OPUC).

OPUC proposed deletion of the language in §22.297(d) regard-
ing requesting a hearing to affirm, modify, or set aside an emer-
gency order issued pursuant to §22.299. OPUC commented
that TWC §13.454 appears to require a hearing, regardless of
whether one is requested, and a hearing can only be avoided if
it is waived. OPUC stated that, as a result, the language regard-
ing requesting a hearing is surplusage and possibly confusing.

OPUC also commented on the language in §22.297(d)(2) that
states an affected person may, consistent with the Administrative
Procedure Act, Tex. Gov't Code Ann. (Vernon 2008 & Supp.
2015) (APA), request an evidentiary hearing or waive the right to
a hearing. OPUC commented that the proposed language may
be confusing. OPUC proposed that the rule should state that a
hearing must be conducted in accordance with the APA because
the proposed language could be read to state that a request for
or a waiver of a hearing must be consistent with the APA.

Based on the above comments, OPUC proposed that §22.297(d)
be modified to read as follows: If the commission's executive di-
rector issues an emergency order without a hearing, a hearing
must be held, consistent with the APA, to affirm, modify, or set
aside the emergency order, unless the person affected by the or-
der waives the right to a hearing. The commission shall provide
notice of a hearing to affirm, modify, or set aside an emergency
order pursuant to §22.299 of this title (relating to Hearing Re-
quired to Affirm, Modify, or Set Aside) not later than the tenth day
before the date set for the hearing, except as otherwise provided
by this subchapter. The notice shall provide that an affected per-
son may waive his or her right to a hearing, if applicable. The
notice shall explain how such waiver may occur.

Commission response

The commission agrees with the concerns expressed by OPUC
but declines to adopt OPUC's proposed version of §22.297(d). In
particular, OPUC's proposed language states that the commis-
sion's executive director will issue an emergency order without a
prior hearing, but does not acknowledge that such authority can
be exercised by the commission itself. The commission finds
that the adopted wording better expresses the commission's in-
tent in adopting the amended section.

To address OPUC's concerns and better express the commis-
sion's intent, the commission makes the following modifications
to the proposed §22.297 as published in the Texas Register. The
commission amends subsection (d) to remove discussion of a
person's request for a hearing. The commission also declines to
adopt the proposed subsection (e) from the commission's pro-
posed rule text as published in the Texas Register. These mod-
ifications reflect the fact that, regardless of whether a hearing is
requested, the commission will schedule and hold a hearing to
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affirm, modify, or set aside an emergency order issued without a
prior hearing.

In addition, as proposed by OPUC, the commission removes
"consistent with the APA" from subsection (d). Instead, the com-
mission rearranges subsection (d)(1) and (2) to more clearly in-
dicate when the APA does and does not apply and inserts a sen-
tence in subsection (d)(2) stating that a hearing will be conducted
in accordance with the APA. This change adopts the clarification
proposed by OPUC.

Consistent with these modifications, §22.297(d), as adopted,
states:

(d) If notice and opportunity for a hearing is not practicable, an
emergency order may be issued under this section without a
hearing.

(1) An emergency order issued without a hearing under this sec-
tion is not subject to the requirements of the APA.

(2) If an emergency order is issued without a hearing under this
section, the commission shall schedule a hearing to affirm, mod-
ify, or set aside the emergency order pursuant to §22.299 of this
title (relating to Hearing Required to Affirm, Modify, or Set Aside).
Such a hearing will be conducted in accordance with the APA.
Notice of such a hearing shall be given no later than the tenth
day before the date of the hearing and shall provide that an af-
fected person may:

(A)participate in an evidentiary hearing to affirm, modify, or set
aside the emergency order; and

(B) waive the right to a hearing. The notice shall explain how
such waiver may occur.

The commission also adopts modifications to §22.298(6) - (7)
that conform to the above discussion and reflect that waiver of a
hearing to affirm, modify, or set aside an emergency order is only
an issue if an emergency order is issued without a prior hearing.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting these
sections, the commission makes nonsubstantive changes to the
wording of §22.296(d) and makes other minor modifications for
the purpose of clarifying its intent.

16 TAC §§22.291 - 22.293, 22.295 - 22.299

The amendments are adopted under TWC §13.041(b), which
provides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and ju-
risdiction, including rules of practice and procedure; and specifi-
cally, TWC §13.451(f), which grants the commission the author-
ity to adopt rules necessary to administer subchapter K-1 of the
TWC, and SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

§22.291.  Purpose and Applicability.

(a) The purpose of this subchapter is to prescribe procedures
to implement the commission's authority under the Texas Water Code
to issue emergency orders or to authorize emergency rates.

(b) This subchapter applies to any request under the Texas Wa-
ter Code for an emergency order or emergency rates.

$§22.292.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meaning unless the context clearly indicates other-
wise:

(1) Emergency order--An order which must be issued im-
mediately for one of the reasons provided in §24.14(a) of this title (re-
lating to Emergency Orders and Emergency Rates).

(2) TCEQ--Texas Commission on Environmental Quality.
$§22.293.  Notification of Emergency Order.

(a) A retail public utility that requests, obtains, or is subject to
an emergency order issued by the TCEQ shall notify the commission
and all regulatory authorities having original jurisdiction over the retail
public utility's rates and service policies as soon as reasonably possible
by:

(1) filing with the commission and all regulatory authori-
ties having original jurisdiction over the retail public utility's rates and
service policies a copy of the request or order; or

(2) iftherequest or order is not available to the retail public
utility, filing with the commission and all regulatory authorities hav-
ing original jurisdiction over the retail public utility's rates and service
policies a letter describing the facts and circumstances relating to the
request or order.

(b) A retail public utility may comply with subsection (a) of
this section by providing the information required by subsection (a) of
this section as part of a request for an emergency order under §22.295
of'this title (relating to Request for Emergency Order) and by providing
notice, if applicable, to all other regulatory authorities having original
jurisdiction over the retail public utility's rates and service policies.

(c) Upon issuance of an emergency order by the commission,
the commission shall provide notice of issuance of the order to the af-
fected retail public utility as soon as practicable. Notice of the com-
mission's action under this subchapter is adequate if the notice or emer-
gency order is delivered by registered or certified mail, return receipt
requested, or hand-delivered, to the last known address of the retail
public utility's headquarters.

(d) After a retail public utility receives notice of the issuance
of an emergency order by the commission under this subchapter, the
retail public utility shall provide notice of issuance of the emergency
order to all affected ratepayers, the TCEQ, and all regulatory authori-
ties having original jurisdiction over the retail public utility's rates and
service policies. If the emergency order is for a rate change pursuant
to §24.14(a)(4) of this title (relating to Emergency Orders and Emer-
gency Rates), the retail public utility will provide the notice within ten
days of the issuance of the emergency order or before the next billing
cycle in which the new rate will be imposed, whichever is first. Oth-
erwise, the retail public utility will provide the notice within ten days
of the issuance of the emergency order. A copy of the notice shall also
be filed with the commission along with a signed affidavit as proof that
the notice was provided. The notice shall include:

(1) The name of the retail public utility for which the emer-
gency order was issued, its corresponding certificate of public conve-
nience and necessity number(s), and all relevant TCEQ issued public
water system name(s) and identification number(s) and wastewater dis-
charge permit name and identification number(s), if applicable;

(2) The address of the office for the retail public utility
identified in paragraph (1) of this subsection;

(3) An emergency contact name and phone number(s) for
the retail public utility identified in paragraph (1) of this subsection;

(4) The start and end date of the emergency order; and

(5) A brief statement explaining how the customers of the
retail public utility identified in paragraph (1) of this subsection will be
affected by the issuance of the emergency order.
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(e) Ifaretail public utility required to provide notice pursuant
to subsection (d) of this section has abandoned operation of its facili-
ties or the owner of such a retail public utility has abandoned the sys-
tem, as described in Texas Water Code §13.412(a)(1) - (2) and (f), then
the retail public utility's receiver appointed pursuant to Texas Water
Code §13.412 or temporary manager authorized pursuant to Texas Wa-
ter Code §13.4132 shall provide notice as required by subsection (d) of
this section. If no receiver or temporary manager has been appointed
or authorized, commission staff shall take reasonable efforts to ensure
that customers are provided the notice required by subsection (d) of
this section or other reasonable notice.

$22.295.  Request for Emergency Order.

(a) A person seeking an emergency order under this subchap-
ter shall submit a written request to the commission.

(b) For a requesting person other than commission staff, the
request must:

(1) be sworn;

(2) state whether the requesting person is also seeking or
has obtained an emergency order from the TCEQ;

(3) state the name, address, and telephone number of the
requesting person, the person submitting the request on the requesting
person's behalf, and the person signing the request on the requesting
person's behalf;

(4) state the name of the retail public utility, its correspond-
ing certificate of public convenience and necessity number(s), and its
corresponding TCEQ issued public water system name(s) and identifi-
cation number(s) and wastewater discharge permit name and identifi-
cation number(s), if applicable;

(5) contain information sufficient to identify the facil-
ity(ies) and location(s) to be affected by the order;

(6) describe the condition(s) of emergency or other condi-
tion(s) justifying the issuance of the order;

(7) allege facts to support any findings required under this
subchapter;

(8) estimate the dates on which the proposed order should
begin and end and the dates on which the activity proposed to be al-
lowed, mandated, or prohibited should begin and end;

(9) describe the action sought and the activity proposed to
be allowed, mandated, or prohibited;

(10) include any other statement or information required
by this subchapter; and

(11) shall be signed as follows:

(A) For a corporation, the request shall be signed by
an executive officer or by a corporate official who has been delegated
appropriate authority by an executive officer.

(B) For a partnership or sole proprietorship, the request
shall be signed by a general partner or the proprietor, respectively.

(C) For a municipality, state, federal, or other public
agency, the request shall be signed by a person authorized to make the
representation(s) contained in the request on behalf of the municipality
or agency.

(D) A person signing a request shall make the following
certification: "I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in accor-
dance with a system designed to assure that qualified personnel prop-
erly gathered and evaluated the information submitted. Based on my

inquiry of the person or persons who manage the retail water or sewer
system(s) or the retail public utility, or those persons directly responsi-
ble for gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete. I am
aware there are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing viola-
tions."

(c) For arequest by commission staff, the request must:

(1) contain the items specified in subsection (b)(2) - (10) of
this section; and

(2) be signed by commission staff.
. . itional Requirements for Emergency Rate Increases.
$22.296. Add | Req Emergency Rate I

(a) If an emergency rate increase is granted pursuant to
§24.14(a)(4) of this title (relating to Emergency Orders and Emergency
Rates), the commission shall schedule a hearing and establish a final
rate prior to the expiration of the emergency rate order. The final rate
must be established and implemented no more than 15 months after
the emergency rate increase takes effect.

(b) A utility is required to provide notice of the hearing to es-
tablish a final rate set pursuant to subsection (a) of this section to all
customers at least ten days before the date of the hearing. A copy of
the notice shall also be filed with the commission along with a signed
affidavit as proof that the notice was provided.

(c) A request for an emergency rate increase must be filed by
the utility in accordance with, and must contain the information re-
quired by §22.295 of this title (relating to Request for Emergency Or-
der) and must also contain the following:

(1) the effective date of the rate increase;

(2) sufficient information to support the computation of the
proposed rates; and

(3) any other information requested by the commission.

(d) A utility receiving authorization for an emergency rate in-
crease shall provide notice of the increase to each ratepayer within ten
days of issuance of the order, or before the next billing cycle in which
the rate will be in effect, whichever is first. The notice shall comply
with the notice requirements set forth in §22.293(d) of this title (re-
lating to Notification of Emergency Order) and shall also contain the
following:

(1) the utility's name and address, the previous rates, the
emergency rates, the effective date of the rate increase, and the classes
of utility customers affected; and

(2) this statement: "This emergency rate increase has been
approved by the Public Utility Commission of Texas under authority
granted by the Texas Water Code §13.4133 to ensure the provision of
continuous and adequate service to the utility's customers. The com-
mission is also required to schedule a hearing to establish a final rate
within 15 months after the date on which the emergency rates take ef-
fect. The utility is required to provide notice of the hearing to all cus-
tomers at least ten days before the date of the hearing. The additional
revenues collected under this emergency rate increase are subject to
refund if the commission finds that the rate increase was larger than
necessary to ensure continuous and adequate service."

§22.297.  Notice and Opportunity for Hearing.

(a) An emergency order under this subchapter may be issued
with or without notice and an opportunity for hearing in accordance
with this subchapter.
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(b) A law under which the commission acts that requires no-
tice of hearing or that prescribes procedures for the issuance of emer-
gency orders does not apply to a hearing on an emergency order issued
pursuant to the Texas Water Code, Chapter 13, Subchapter K-1 unless
the law specifically requires notice for an emergency order. The com-
mission shall give notice of the hearing as it determines is practicable
under the circumstances.

(c) If notice and opportunity for a hearing is practicable, the
commission shall provide the notice not later than the tenth day before
the date set for the hearing.

(d) If notice and opportunity for a hearing is not practicable,
an emergency order may be issued under this section without a hearing.

(1) Anemergency order issued without a hearing under this
section is not subject to the requirements of the APA.

(2) Ifanemergency order is issued without a hearing under
this section, the commission shall schedule a hearing to affirm, mod-
ify, or set aside the emergency order pursuant to §22.299 of this title
(relating to Hearing Required to Affirm, Modify, or Set Aside). Such a
hearing will be conducted in accordance with the APA. Notice of such
a hearing shall be given no later than the tenth day before the date of
the hearing and shall provide that an affected person may:

(A) participate in an evidentiary hearing to affirm, mod-
ify, or set aside the emergency order; and

(B) waive the right to a hearing. The notice shall ex-
plain how such waiver may occur.

§22.298.  Contents of Emergency Order.
An emergency order issued under this subchapter shall contain at least
the following:

(1) the name and address of the requesting person, if any,
and information sufficient to identify the facility(ies) or location(s) af-
fected by the order;

(2) adescription of the condition(s) justifying the issuance
of the order;

(3) any finding(s) of fact(s) required under this subchapter;

(4) astatement of the term of the order, including the dates
on which it shall begin and end, in accordance with §24.14 of this title
(relating to Emergency Orders and Emergency Rates);

(5) adescription of the action sought;

(6) if the order was issued without a hearing, a statement
to that effect and the procedure by which a person waives a right to a
hearing, and if the emergency order was issued pursuant to §24.14(a)(2)
- (3) of this title, a provision setting a time and place for a hearing before
the commission or SOAH; and

(7) any other statement or information required by this sub-
chapter.

$§22.299.  Hearing Required to Affirm, Modify, or Set Aside.

(a) A hearing shall be held either before or after the issuance
of each emergency order, unless all persons affected by the order waive
the right to a hearing. Notice of a hearing to affirm, modify, or set aside
an emergency order shall be given in accordance with §22.297(d) of
this title (relating to Notice and Opportunity for Hearing).

(b) A hearing to affirm, modify, or set aside an emergency or-
der under this subchapter is subject to the APA.

(c) In a hearing to affirm, modify, or set aside an emergency
order under this subchapter, the applicant shall be given the opportunity
to:

(1) present evidence under oath;
(2) present rebuttal evidence under oath; and
(3) cross-examine witnesses under oath.

(d) If no hearing is held before the issuance of an emergency
order, the commission or the executive director shall set a time and
place for a hearing to be held before the commission or SOAH to affirm,
modify, or set aside the order as soon as practicable after the order
is issued. For emergency orders issued pursuant to §24.14(a)(2) or
§24.14(a)(3) of this title (relating to Emergency Orders and Emergency
Rates) without a hearing, the order shall set a time and place for a
hearing before the commission or SOAH to affirm, modify, or set aside
the order as soon as practicable after the order is issued.

(e) At a hearing required under this section, or within a rea-
sonable time after the hearing, the commission shall affirm, modify, or
set aside the emergency order.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 13, 2016.

TRD-201602985

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 3, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 936-7293

¢ ¢ ¢
16 TAC §22.294

The repeal is adopted under TWC §13.041(b), which provides
the commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure; and specifically, TWC
§13.451(f), which grants the commission the authority to adopt
rules necessary to administer subchapter K-1 of the TWC, and
SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 13, 2016.

TRD-201602984

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 3, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 936-7293
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CHAPTER 24. SUBSTANTIVE RULES
APPLICABLE TO WATER AND SEWER
SERVICE PROVIDERS
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The Public Utility Commission of Texas (commission) adopts
amendments to §24.14, relating to Emergency Orders and
Emergency Rates, and §24.22, relating to Notice of Intent and
Application to Change Rates Pursuant to Texas Water Code
§13.187 or §13.1871, with changes to the proposed text as
published in the March 18, 2016, issue of the Texas Register (41
TexReg 2054). The amendments will allow the commission's
procedural rules relating to emergency orders to conform to §§2,
3,5, 6, and 8 - 10 of Senate Bill 1148 (SB 1148) of the 84th Leg-
islature, Regular Session, which amended chapters 5 and 13 of
the Texas Water Code Annotated (West 2008 & Supp. 2015)
(TWC). The amendments will also allow provisions relating to
notice of ratemaking proceedings in §24.22 to implement §5
and §6 of SB 1148, which grant the commission the authority to
delegate to the State Office of Administrative Hearings (SOAH)
the responsibility and authority to give reasonable notice of
hearings in Class A and Class B rate cases. These amend-
ments are adopted under Project Number 45115. Consistent
with 1 TAC §91.36(e), the commission also adopts amendments
to Chapter 22 of the commission's rules in a separate order as
part of this project.

The commission did not receive comments on the proposed
amendments.

In adopting this section, the commission makes minor modifica-
tions for the purpose of clarifying its intent.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §24.14

The amendments are adopted under TWC §13.041(b), which
provides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and juris-
diction, and specifically, TWC §13.451(f), which grants the com-
mission the authority to adopt rules necessary to administer sub-
chapter K-1 of the TWC, and SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

§24.14. Emergency Orders and Emergency Rates.

(a) The commission may issue emergency orders in accor-
dance with the Texas Water Code Chapter 13, Subchapter K-1 under
Chapter 22, Subchapter P of this title (relating to Emergency Orders
for Water and Sewer Utilities), with or without a hearing:

(1) to appoint a person under §24.142 of this title (relating
to Operation of Ultility that Discontinues Operation or is Referred for
Appointment of a Receiver), §24.143 of this title (relating to Operation
of a Utility by a Temporary Manager), or Texas Water Code §13.4132
to temporarily manage and operate a utility that has discontinued or
abandoned operations or that is being referred to the Office of the Texas
Attorney General for the appointment of a receiver under Texas Water
Code §13.412.

(2) to compel a water or sewer service provider that has
obtained or is required to obtain a certificate of public convenience
and necessity to provide continuous and adequate retail water service,
sewer service, or both, if the discontinuance of the service is imminent
or has occurred because of the service provider's actions or inactions.

(3) tocompel aretail public utility to provide an emergency
interconnection with a neighboring retail public utility for the provision
of temporary water or sewer service, or both, for not more than 90
days if discontinuance of service or serious impairment in service is
imminent or has occurred.

(4) to authorize an emergency rate increase if necessary
to ensure the provision of continuous and adequate retail water or
sewer service to the utility's customers pursuant to Texas Water Code
§13.4133:

(A) for a utility for which a person has been appointed
under Texas Water Code §13.4132 to temporarily manage and operate
the utility; or

(B) forautility for which a receiver has been appointed
under Texas Water Code §13.412.

(5) to compel a retail public utility to make specified im-
provements and repairs to the water or sewer system(s) owned or op-
erated by the utility pursuant to Texas Water Code §13.253(b):

(A) if the commission has reason to believe that im-
provements and repairs to a water or sewer service system are neces-
sary to enable a retail public utility to provide continuous and adequate
service in any portion of its service area;

(B) after providing a retail public utility notice and an
opportunity to be heard at an open meeting of the commission; and

(C) if the retail public utility has provided financial as-
surance under Texas Health and Safety Code §341.0355 or Texas Water
Code Chapter 13.

(6) to order an improvement in service or an interconnec-
tion pursuant to Texas Water Code §13.253(a)(1) - (3).

(b) The commission may establish reasonable compensation
for temporary service ordered under subsection (a)(3) of this section
and may allow the retail public utility receiving the service to make a
temporary adjustment to its rate structure to ensure proper payment.

(c) For an emergency order issued pursuant to subsection
(a)(4) of this section and in accordance with §22.296 of this title
(relating to Additional Requirements for Emergency Rate Increases):

(1) the commission shall coordinate with the TCEQ as
needed;

(2) anemergency rate increase may be granted for a period
not to exceed 15 months from the date on which the increase takes
effect;

(3) the additional revenues collected under an emergency
rate increase are subject to refund if the commission finds that the rate
increase was larger than necessary to ensure continuous and adequate
service;

(4) the effective date of the emergency rates must be the
first day of a billing cycle, unless otherwise authorized by the commis-
sion;

(5) any emergency rate increase related to charges for ac-
tual consumption will be for consumption after the effective date. An
increase or the portion of an increase that is not related to consumption
may be billed at the emergency rate on the effective date or the first
billing cycle after approval by the commission;

(6) the utility shall maintain adequate books and records
for a period not less than 12 months to allow for the determination of
a cost of service as set forth in §24.31 of this title (relating to Cost of
Service); and

(7) during the pendency of the emergency rate increase, the
commission may require that the utility deposit all or part of the rate
increase into an interest-bearing escrow account as set forth in §24.30
of this title (relating to Escrow of Proceeds Received under Rate In-
crease).

ADOPTED RULES

July 1, 2016 41 TexReg 4803



(d) The costs of any improvements ordered pursuant to sub-
section (a)(5) of this section may be paid by bond or other financial
assurance in an amount determined by the commission not to exceed
the amount of the bond or financial assurance. After notice and hearing,
the commission may require a retail public utility to obligate additional
money to replace the financial assurance used for the improvements.

(e) An emergency order issued under this subchapter does not
vest any rights and expires in accordance with its terms or this subchap-
ter.

(f) An emergency order issued under this subchapter must be
limited to a reasonable time as specified in the order. Except as other-
wise provided by this chapter, the term of an emergency order may not
exceed 180 days.

(g) An emergency order may be renewed once for a period
not to exceed 180 days, except an emergency order issued pursuant
to subsection (a)(4) of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 13, 2016.

TRD-201602982

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 3, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 936-7293
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SUBCHAPTER B. RATES, RATE-MAKING,
AND RATES/TARIFF CHANGES
16 TAC §24.22

The amendments are adopted under TWC §13.041(b), which
provides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and juris-
diction, and specifically, TWC §13.451(f), which grants the com-
mission the authority to adopt rules necessary to administer sub-
chapter K-1 of the TWC, and SB 1148.

Cross Reference to Statutes: TWC §13.041 and §13.451 and
SB 1148.

§24.22.  Notice of Intent and Application to Change Rates Pursuant
to Texas Water Code §13.187 or §13.1871.

(a) Purpose. This section describes the requirements for the
contents of an application to change rates and the requirements for the
provision of notice pursuant to TWC §13.187 or §13.1871.

(b) Contents of the application. An application to change rates
pursuant to TWC §13.187 or §13.1871 is initiated by the filing of a rate
filing package, a statement of intent to change rates, and the proposed
form and method of notice to customers and other affected entities pur-
suant to subsection (c) of this section.

(1) The application shall include the commission's rate fil-
ing package form and include all required schedules.

(2) The application shall be based on a test year as defined
in §24.3(71) of this title (relating to Definitions of Terms).

(3) For an application filed pursuant to TWC §13.187, the
rate filing package, including each schedule, shall be supported by pre-
filed direct testimony. The pre-filed direct testimony shall be filed at
the same time as the application to change rates.

(4) For an application filed pursuant to TWC §13.1871, the
rate filing package, including each schedule, shall be supported by affi-
davit. The affidavit shall be filed at the same time as the application to
change rates. The utility may file pre-filed direct testimony at the same
time as the application to change rates. If the application is set for a
hearing, the presiding officer may require the filing of pre-filed direct
testimony at a later date.

(5) Proof of notice. Proof of notice in the form of an affi-
davit stating that proper notice was mailed, e-mailed, or delivered to
customers and affected municipalities and stating the date(s) of such
delivery shall be filed with the commission by the applicant utility as
part of the rate change application.

(c) Notice requirements specific to applications filed pursuant
to TWC §13.187.

(1) Notice of the application. In order to change rates pur-
suant to TWC §13.187, a utility must comply with the following re-
quirements at least 35 days before the effective date of the proposed
change.

(A) The utility must file a statement of intent (notice)
with the commission and provide a copy of the notice to all customers
of the utility affected by the proposed rate change, to the appropriate
offices of each municipality affected by the proposed rate change, and
to the Office of Public Utility Counsel.

(B) Notice shall be provided using the commission-ap-
proved form and shall include a description of the process by which a
ratepayer may intervene in the proceeding.

(C) This notice shall state the docket number assigned
to the rate application. Prior to the provision of notice, the utility shall
file a request for the assignment of a docket number for the rate appli-
cation.

(D) Notices to affected ratepayers may be mailed sepa-
rately, e-mailed (if the customer has agreed to receive communications
electronically), or may accompany customer billings.

(E) Notice is considered to be completed upon mailing,
e-mailing (if the customer has agreed to receive communications elec-
tronically), or hand delivery.

(2) Notice of the hearing. After the rate application is set
for a hearing, the commission shall give reasonable notice of the hear-
ing, including notice to the governing body of each affected munici-
pality and county. The commission may require the utility to complete
this notice requirement. The commission may delegate to an admin-
istrative law judge of the State Office of Administrative Hearings the
responsibility and authority to give reasonable notice of the hearing,
including notice to the governing body of each affected municipality
and county.

(d) Notice requirements specific to applications filed pursuant
to TWC §13.1871.

(1) Notice of the application. In order to change rates pur-
suant to TWC §13.1871, a utility must comply with the following re-
quirements at least 35 days before the effective date of the proposed
change.

(A) The utility must file a notice with the commission
and provide a copy of the notice to all customers of the utility affected
by the proposed rate change and to the appropriate offices of each mu-
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nicipality affected by the proposed rate change, and to the Office of
Public Utility Counsel.

(B) Notice shall be provided using the commission-ap-
proved form and shall include a description of the process by which a
ratepayer may file a protest pursuant to TWC §13.1871(1).

(C) ForClass B utilities, the notice shall state the docket
number assigned to the rate application. Prior to providing notice,
Class B utilities shall file a request for the assignment of a docket num-
ber for the rate application.

(D) Notices to affected ratepayers may be mailed sepa-
rately, e-mailed (if the customer has agreed to receive communications
electronically), or may accompany customer billings.

(E) Notice is considered to be completed upon mailing,
e-mailing (if the customer has agreed to receive communications elec-
tronically), or hand delivery.

(2) Notice of the hearing. After the rate application is set
for a hearing, the following notice requirements shall apply.

(A) The commission shall give reasonable notice of the
hearing, including notice to the governing body of each affected munic-
ipality and county. The commission may require the utility to complete
this notice requirement. The commission may delegate to an adminis-
trative law judge of the State Office of Administrative Hearings the
responsibility and authority to give reasonable notice for the hearing,
including notice to the governing body of each affected municipality
and county.

(B) The utility shall mail notice of the hearing to each
affected ratepayer at least 20 days before the hearing. The notice must
include a description of the process by which a ratepayer may intervene
in the proceeding.

(e) Line extension and construction policies. A request to ap-
prove or amend a utility's line extension and construction policy shall
be filed in a rate change application under TWC §13.187 or §13.1871.
The application filed under TWC §13.187 or §13.1871 must include
the proposed tariff and other information requested by the commission.
The request may be made with a request to change one or more of the
utility's other rates.

(f) Capital improvements surcharge. In a rate proceeding pur-
suant to TWC §13.187 or TWC §13.1871, the commission may au-
thorize collection of additional revenues from the customers pursuant
to a surcharge to provide funds for capital improvements necessary to
provide facilities capable of providing continuous and adequate utility
service, and for the preparation of design and planning documents.

(g) Debt repayments surcharge. In a rate proceeding pursuant
to TWC §13.187 or TWC §13.1871, the commission may authorize
collection of additional revenues from customers pursuant to a sur-
charge to provide funds for debt repayments and associated costs, in-
cluding funds necessary to establish contingency funds and reserve
funds. Surcharge funds may be collected to meet all of the require-
ments of the Texas Water Development

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 13, 2016.
TRD-201602983

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 3, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 936-7293
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CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

The Public Utility Commission of Texas (commission) adopts
amendments to 16 TAC §25.101, relating to Certification
Criteria, §25.174, relating to Competitive Renewable Energy
Zones, and §25.192, relating to Transmission Service Rates
with changes to the proposed text as published in the February
26, 2016, issue of the Texas Register (41 TexReg 1312). The
adopted amendments will implement Senate Bill 776, Senate
Bill 933, and House Bill 1535 of the 84th Legislature (R.S.),
as well as make modifications to the Competitive Renewable
Energy Zones (CREZs) rule. These amendments are adopted
under Project Number 45124.

The commission received comments on the proposed amend-
ments from Apex Clean Energy Management, LLC (Apex), CPS
Energy, EDF Renewable Energy, Inc., the Electric Reliability
Council of Texas (ERCOT), Entergy Texas, Inc. (ETI), the
Environmental Defense Fund (EDF), Golden Spread Electric
Cooperative, Inc. (Golden Spread), the Lone Star Chapter of the
Sierra Club (Sierra Club), Luminant Generation Company, LLC
and Luminant Energy Company, LLC (collectively, Luminant),
the Office of Public Utility Counsel (OPUC), the Solar Energy
Industries Association (SEIA) jointly with the Texas Solar Power
Association (TSPA), the Texas Competitive Power Advocates
(TCPA), the Texas Industrial Energy Consumers (TIEC), and
the Wind Coalition.

Reply comments were received from the Brownsville Public Utili-
ties Board (BPUB), EDF Renewable Energy, ERCOT, Luminant,
and TIEC, as well as AEP Texas Central Company, AEP Texas
North Company, CenterPoint Energy Houston Electric, LLC,
Cross Texas Transmission, LLC, Electric Transmission Texas,
LLC, Lone Star Transmission, LLC, Oncor Electric Delivery
Company LLC, Sharyland Utilities, L.P., and Texas-New Mexico
Power Company jointly (collectively, ERCOT Utilities) and the
City of Garland (Garland), Denton Municipal Electric (DME),
and Texas Municipal Power Agency (TMPA) jointly.

§25.101 - Certification Criteria
§25.101 - General Comments

ETI proposed improving the efficiency of the transmission line
certificate of convenience and necessity (CCN) review process
by extending the provision giving weight to ERCOT conclusions
regarding need in CCN cases to also give weight to similar find-
ings by other regional transmission operators (RTOs). ETI also
proposed adding an option to expedite CCN proceedings for cer-
tain customer-driven projects.

In reply comments, TIEC responded that recommendations
regarding determinations on need for transmission facilities by
RTOs under the jurisdiction of the Federal Energy Regulatory
Commission (FERC) should not be given "great weight" be-
cause the commission does not have jurisdiction over these
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RTOs and therefore cannot control their planning policies as it
can for ERCOT. Therefore, TIEC argued that granting the same
level of deference to such RTOs is not appropriate. However,
TIEC agreed with ETI that expedited proceedings for facilities to
interconnect a new retail customer or merchant generators (i.e.
customer-driven projects) could be appropriate under certain
circumstances.

Commission Response

The purpose of the commission's amendments to this rule is to
conform the rule to statutory changes. ETI's proposed changes
do not pertain to the statutory changes, and therefore, the com-
mission declines to make the changes proposed by ETI. Further-
more, the commission would require additional information and
evaluation of the proposed changes in order to reach a decision
on their substantive merits.

§25.101(a)(7) and (b)(4) - Tie Lines

Golden Spread offered a modification to the proposed amend-
ment aimed at maintaining the operational independence of ER-
COT from FERC-jurisdictional regions by limiting the definition of
a tie line to specifically direct current (DC). Golden Spread also
recommended that merchant tie lines, which it asserted are ca-
pable of importing and exporting power from ERCOT, be subject
to ongoing commission oversight similar to that of power gen-
erating companies that import power from outside the state to
ERCOT. TIEC acknowledged the complicated nature of the DC
tie issue, and recognized the potential for reliability concerns and
impacts on market prices. In reply comments, TIEC disagreed
with the suggestion by Golden Spread to modify the definition
of a tie line, arguing that no changes to the definition of a tie
line are necessary or appropriate because the language that the
commission has proposed exactly tracks the language of Public
Utility Regulatory Act (PURA) §37.051(c-1).

TCPA, Luminant, and ERCOT all proposed amendments to
§25.101(b)(4). TCPA and Luminant stated that the physical
flows associated with exporting wind may require a careful
assessment of generation deliverability for all resources under
a spectrum of system conditions, and that additional analyses
will likely be needed to properly understand the impact of the
proposed DC ties on ERCOT system reliability, economics,
and priority dispatching. Luminant asserted that managing
transmission congestion in connection with approval of a large
tie line is critical and to address such issues proposed the use
of Constraint Management Plans (CMPs), as set forth in ER-
COT Nodal Operating Guide Section 11. ERCOT stated that it
supports the proposed amendments to subsections (b)(3)(A) as
well as (b)(4), but requested that the commission further revise
subsection (b)(4) to provide additional details on the studies that
ERCOT will be required to submit with DC tie CCN applications.
ERCOT also made a distinction between the proposed criteria
for DC ties and the existing economic and reliability criteria for
transmission lines.

TIEC disagreed in its reply comments that a CMP is necessary
or appropriate to prevent imports from displacing certain gen-
erators, as Luminant and TCPA proposed. ERCOT shared Lu-
minant's concern that integrating DC ties with the security-con-
strained economic dispatch (SCED) would present a host of im-
plementation challenges that would need to be addressed. How-
ever, in its reply comments, ERCOT stated that it would be worth-
while to first conduct an assessment of the costs and benefits of
a SCED solution prior to considering other alternatives such as
a CMP.

In reply comments, ERCOT reiterated that SB 933 appears to
require a finding of need without regard to whether the proposed
tie line would be privately or publicly funded, and therefore ER-
COT's comments were more narrowly focused on the nature of
such a need determination. ERCOT acknowledged that some of
the comments implied an understanding that a tie line CCN ap-
plicant should be required to first obtain an ERCOT study with an
analysis similar to the type of study conducted for the intercon-
nection of new generation, rather than a study of need. ERCOT
noted that such a study would be appropriate only if the statutory
CCN requirement is understood not to apply to all new tie lines,
with the exception of the proposed Southern Cross project which
is exempted from the need requirement. However, if the statute
does require new tie line developers to first obtain a CCN, as
ERCOT assumes, then the analysis of the reliability implications
should already be addressed as part of ERCOT's need assess-
ment. ERCOT stated that it would not oppose any clarification
that an ERCOT-approved reliability assessment should be re-
quired, if desired by the commission. ERCOT also stated that
PURA §37.051(c-2) gives the commission authority to impose
"reasonable conditions" on the interconnection of the Southern
Cross project as part of any CCN proceeding. ERCOT offered a
number of issues that should be addressed before the Southern
Cross project is permitted to interconnect to the ERCOT system.
However, ERCOT stated that it did not understand the statute to
require that any or all of these issues must be addressed as part
of the Garland CCN proceeding or in this rulemaking if the com-
mission's primary purpose in this proceeding is to establish the
general requirements for tie line projects that are subject to the
need determination described in PURA §37.051(c-1).

Both Luminant and ERCOT asserted that Golden Spread's pro-
posed changes to the definition of a tie line are unnecessary, but
stated that they would have no concern with Golden Spread's
alternative request seeking to clarify that the term "tie line" does
not include grid-switchable generation. Additionally, ERCOT dis-
agreed in its reply comments with Golden Spread's proposed
substitution of the phrase "transfer power into or out of" in place
of the proposed phrase "enable traditional power to be imported
into or exported out of' ERCOT. ERCOT also recommended
against explicitly restricting tie line requirements to direct current
ties because DC ties are not the only devices capable of moving
power between asynchronous regions. Luminant provided sev-
eral examples of such non-DC asynchronous interconnections
in its reply comments to Golden Spread.

In Luminant's reply comments, it agreed with Golden Spread that
merchant owners and operators of tie facilities should be subject
to ongoing oversight by the commission and suggested that the
commission should open a separate rulemaking project to con-
sider what requirements would be appropriate.

Commission Response

In response to ERCOT's request, the commission has clarified
the amendment to subsection (b)(4) to state that the study of the
tie line by the ERCOT independent system operator shall, at a
minimum, include an ERCOT-approved reliability assessment.
The commission has not made other changes in response to
these comments regarding tie lines. The amendments appropri-
ately track the language of PURA §37.051(c-1).

§25.101(a) - (c) - Certificates of Convenience and Necessity for
an Municipally-Owned Electric Utility (MOU) or Municipal Power
Agency (MPA)
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Golden Spread offered comments arguing that the difference be-
tween municipal borders and service territory boundaries as it re-
lates to the reporting requirements (§25.83) of new electric trans-
mission lines is significant, pointing out that municipal bound-
aries change with regularity and are not relevant to a utility's ser-
vice territory. Golden Spread therefore recommended that the
commission revise the language to rely on service territories in
lieu of municipal boundaries.

CPS Energy stated that affected MOUs and commission staff
should work together during the CCN application process in
order to avoid the duplication of efforts or conflicts between
commission requirements and the MOUS' city governing bodies.
CPS Energy also included an exhibit demonstrating its current
siting and routing process.

BPUB's reply comments to Golden Spread asserted that the pro-
posed amendments regarding the reporting requirements of new
transmission lines outside municipal boundaries are unambigu-
ously consistent with PURA §37.051(g), and that BPUB supports
the commission's orderly monitoring of new transmission con-
struction. Garland, DME, and TMPA replied in joint comments
that Golden Spread's proposed revisions to subsection (b)(3)
should be rejected, because they are contrary to the plain lan-
guage of the statutory provisions enacted by the Legislature in
SB 776.

Commission Response

The commission recognizes that there may be potential benefits
in avoiding or mitigating duplicative or conflicting processes as
raised in the comments of CPS Energy. However, those issues
are not necessary to implement the statutory changes in this pro-
ceeding and therefore the commission has not made changes
to the proposed amendments in response to these comments.
The amendments to subsection (b)(3) appropriately track the
language of PURA §37.051(g) and require that MOUs/MPAs ad-
here to the reporting requirements of §25.83 for certain types
of new electric transmission lines, and therefore the commis-
sion has not made any changes in response to the comments
of Golden Spread.

§25.174 - Competitive Renewable Energy Zones
§25.174 - General Comments

Several parties commented generally on aspects of proposed
amendments to §25.174 relating to the commission's authority
to designate new CREZs. Apex argued that the commission can
refrain from implementing additional CREZ projects after 2007,
but that it does not have the ability to repeal its legislatively be-
stowed CREZ authority. Apex argued that the power to repeal
the commission's CREZ authority lies with the Legislature; the
commission cannot repudiate statutory duties or accompanying
powers delegated to implement those duties, and furthermore
an agency rule must be consistent with the statute to be valid.
Similarly, Sierra Club asserted that the commission lacks author-
ity to declare through rulemakings that it cannot authorize fur-
ther transmission projects. Sierra Club further averred that if the
commission were to administratively declare that no CREZ can
be designated in the future, it would be assuming a legislative
function in contradiction of Texas law. Sierra Club, SEIC, EDF,
and Apex all asserted that the commission lacks the authority
to declare that it cannot authorize further transmission projects
under PURA §39.904(g) by changing §25.174 in a rulemaking.
Similarly, the Wind Coalition argued that the proposed amend-
ments effectively repeal PURA §39.904.

In addition, several parties commented on SB 931 of the 84th
Legislative Session, which proposed to repeal PURA §39.904.
EDF Renewable Energy noted that the commission proposed
changes to PURA §39.904(h) in its 2015 Scope of Competition
in Electric Markets Report, but that the Legislature chose not to
enact such changes. Sierra Club asserted that the Legislature
chose not to act on SB 931, and therefore any attempt by the
commission to declare that no future CREZ could be authorized
is inappropriate.

Several parties discussed the benefits of retaining the commis-
sion's authority to designate future CREZs. Sierra Club argued
that future CREZ areas could be beneficial, perhaps supporting
the U.S. Environmental Protection Agency's Clean Power Plan
regulations and accommodating the expected solar generation
growth contemplated in ERCOT's Long Term System Assess-
ment. Apex cited the potential benefits of future CREZ with re-
spect to the large amount of untapped wind capacity, current
operational issues with Panhandle wind projects, pending fed-
eral emissions regulations, large-scale development of solar in
west Texas, shifting energy use, and the increasing pace of coal
generation retirements alongside falling natural gas prices. EDF
also argued that, in the absence of a repeal of PURA §39.904
by the Legislature, the commission should not amend the rule to
conflict with continuing statutory requirements, especially when
previous CREZ actions have provided significant benefits.

In reply comments, TIEC argued that CREZ was a one-time
mandate, and that the commission has full authority to sunset
the CREZ designation process by rule to thus require all future
projects to existing CREZs to show need. TIEC argued that
some commenters inaccurately contended that the commission
lacks the authority to sunset the CREZ process by rule. TIEC fur-
ther argued that PURA §39.904(g) only requires the commission
to initially designate CREZ and develop a single plan to develop
transmission capacity. TIEC asserted that this provision does not
represent a continuing mandate to designate additional CREZs.
EDF Renewable Energy responded that TIEC's argument con-
stitutes too narrow a reading of the statute, and that the statute
does not require that all CREZs be designated at the same time,
nor is the commission's authority to develop a plan bounded in
time.

EDF Renewable Energy asserted that, in the Order on Rehear-
ing adopting the 2008 CREZ Order, potential expansion was
identified as a benefit of the CREZ plan and further that the
commission in Project No. 34560 anticipated that the CREZ
process may also be used for areas outside of ERCOT. EDF Re-
newable Energy argued that the commission should not adopt
TIEC's retroactive declaration, and should decline TIEC's alter-
native recommendation, which, like the proposed amendments,
would remove the commission's discretion to require a need find-
ing for a CREZ project. EDF Renewable Energy argued that
the commission should instead preserve the option to apply the
need exception only in the event any future CREZ transmission
projects are approved.

§25.174(a)

Sierra Club stated that it was supportive of language in
§25.174(a), which it stated was clear that the second circuit on
the Panhandle is a continuation of CREZ and that the original
CREZ projects from 2007 are now completed. Similarly, Apex
argued that it may be appropriate to recognize that the first
phase of the CREZ implementation is complete, but Apex
further asserted the value in maintaining the policy for potential
future use, even in modified form. In reply comments, EDF
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Renewable Energy also argued that it was important to codify
the commission's determination that the second circuit to the
Sharyland line in the Panhandle is the last CREZ project under
the CREZ plan approved in 2008.

SEIA, TSPA, and EDF argued that the proposed amendments
to §25.174(a) would limit the commission's ability to establish a
CREZ to those projects arising from the proceedings initiated
in 2007. These commenters asserted that this would ignore
the commission's continuing obligations pursuant to PURA
§39.904(g) and would significantly limit the commission's au-
thority in a time of continuing technological and cost changes in
renewable energy.

§25.174(b)

Apex and Sierra Club stated that they opposed the proposed
amendments that strike the phrase "and in subsequent years
as deemed necessary by the commission" in subsection (b),
arguing that this would end any future CREZ by removing
the commission's CREZ authority altogether. Sierra Club ar-
gued that this change, together with the proposed language
in §25.101(b)(3)(A)(i) eliminating the current exception to a
requirement for an economic cost-benefit study for CREZ trans-
mission, would eliminate a valuable policy tool and force all
future CREZ projects to pass a narrow economic test.

TIEC argued that in order to implement the commission's in-
tent to sunset the exemption from the need criteria for transmis-
sion projects intended to serve a CREZ, subsection (b) should
be amended to affirmatively ensure that all future transmission
projects will require a need finding. To accomplish this, TIEC
recommended striking the entirety of the language that the "com-
mission shall consider" CREZs, and instead add proposed lan-
guage to establish that the designation of CREZs shall be com-
pleted by January 1, 2009.

TCPA asserted that CREZ is a complete project, and that all
future transmission should be evaluated through the standard
planning process, after passing all economic or reliability evalu-
ations. TCPA asserted that the proposed amendment in subsec-
tion (b) that removes the language referencing years subsequent
to 2007 is appropriate and adequately addresses the concerns
and direction expressed by the commission.

§25.174(e)(2)

Several commenters offered alternate language which attempts
to better clarify the phrase, "...transmission project intended to
serve CREZ" rather than striking that language completely. The
Wind Coalition argued that the commission should amend the
rule to make clear that this phrase has a limited and specific
meaning: only those projects intended by the commission to
serve a CREZ, which would be indicated in an order approv-
ing a transmission plan under PURA §39.904(g)(2). The Wind
Coalition argued that this would eliminate the concern that any
project in a CREZ area or any project intended by a CCN appli-
cant could be considered a project "to serve a CREZ."

SEIA and TSPA argued that the proposed amendments conflict
with statutory requirements. SEIA and TSPA asserted that
PURA §39.904(h) exempts a transmission line proposed to
serve a CREZ from the requirements of PURA §37.056(c)(1)
and (2), which require the commission to review the adequacy
of existing transmission service and the need for additional
transmission service before granting a CCN. SEIA and TSPA
stated that, despite language that they believe is clear in the
statute, the commission's proposed repeal of the exemption

of a proposed CREZ transmission line from the require-
ments of §25.101(b)(3)(A) and the proposed amendments
in §25.174(e)(2) would require a transmission line proposed
to serve a CREZ to comply with requirements of PURA
§37.056(c)(1) and (2). Similarly, EDF argued that the proposed
amendments would require a future applicant for a CREZ trans-
mission line to meet the need criteria from which it should be
exempt under PURA §39.904(h). EDF further asserted that the
proposed amendments in §25.174(e)(2) are also inconsistent
with the exemption provided by PURA §39.904(h). The Wind
Coalition argued that the proposed language would erase all
distinction between CREZ and non-CREZ projects in PURA
§39.904(h) and that it would repeal the commission's authority
to consider any future CREZ.

EDF Renewable Energy stated that it interprets the commis-
sion's objective to be that, after the Panhandle second circuit,
all future CCN applications for transmission lines in a CREZ
must address the need criteria in PURA §37.056(c)(1) and (2).
To effectuate this, EDF Renewable Energy proposed alterna-
tive language in §25.174(e)(2) that a transmission project is in-
tended to serve a CREZ only if it is part of a plan approved
by the commission to develop transmission capacity. In its re-
ply comments, EDF Renewable Energy noted that EDF, SEIA,
and TSPA recommended that the commission take no action
and simply reject the proposed amendments, seeing no need
to repeal or significantly limit the current rules regarding CREZ.
EDF Renewable Energy asserted that a "no action" approach
is not unreasonable, but it also maintained that it is appropri-
ate to amend §25.174(e)(2) to end any possible arguments that
broadly worded language in PURA §39.904(h) confers an on-
going right to build CREZ without showing need under PURA
§37.056(c)(1) and (2).

Apex argued that the proposed amendments in subsections (a)
and (e)(2) are sufficient to achieve the commission's goal of
affirming the completion of the projects arising from the 2008
CREZ Order. Apex asserted that going beyond this to remove
the commission's CREZ authority would be an overreach of
the commission's administrative authority and that such action
conflicts with PURA.

SEIA, TSPA, and EDF recommended rejecting the proposed
amendments to §25.101 and §25.174 that relate to the CREZ
and the development of transmission projects to serve those
regions.

TIEC argued that the proposed amendments could be read to
allow for future designations of new CREZs without a firm end
date. TIEC argued that the rule as amended leaves open the
possibility that the commission could designate a new CREZ
plan in a future proceeding, thus restarting the three-year
window for exemptions from need contemplated in subsection
(e)(1). TIEC proposed making clear that all future transmission
investment demonstrate need, regardless of whether the project
interconnects to a CREZ. TIEC asserted that it does not interpret
PURA §39.904 as permitting any future CREZ proceedings,
and that PURA §39.904(h) gives the commission permission to
require a need finding for a CREZ project. TIEC argued that,
in the alternative, the rule could be clarified to ensure that all
projects filed outside the original three-year window from the
prior CREZ designation docket be required to show need, and
TIEC proposed language to this effect. In addition, TIEC noted
a non-substantive typographical error in proposed subsection

(€)(2).
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In reply, EDF Renewable Energy argued that TIEC's recommen-
dations are not necessary to fulfill the commission's stated inten-
tion and furthermore that to sunset CREZ affirmatively by rule is
not appropriate.

Commission Response

The commission believes that its proposed amendments would
appropriately affirm that the CREZ Order in Docket No. 33672
is complete, following the addition of the second circuit on the
Sharyland Panhandle line, and indicate that all future transmis-
sion projects intended to serve a CREZ will be required to ad-
dress the criteria in PURA §37.056(c)(1) and (2). The com-
mission agrees with the comments of TIEC that by stating that,
"the commission is not required to consider the factors provided
by Sections 37.056(c)(1) and (2)," PURA §39.904(h) grants the
commission discretion to require that projects intended to serve
a CREZ demonstrate findings of adequacy and need. The pro-
posed amendments to the rule exercise this discretion by requir-
ing that these factors be demonstrated in future projects intended
to serve a CREZ. In exercising this discretion, the commission
has chosen not to adopt proposed alternatives that would perpet-
uate the exemption for projects intended to serve a CREZ from
addressing PURA §37.056(c)(1) and (2). Because the commis-
sion will require that PURA §37.056(c)(1) and (2) be addressed
in future transmission projects intended to serve a CREZ, the
commission need not reach the issue of whether it has the le-
gal authority to designate additional CREZs pursuant to PURA
§39.904(g). In addition as recommended by TIEC, the commis-
sion has corrected a non-substantive typographical error in sub-
section (e)(2).

§25.192 - Transmission Service Rates
§25.192(h) - Accumulated Deferred Federal Income Tax (ADFIT)

OPUC and TIEC recommended that subsection (h) be amended
to reflect an updated balance for accumulated deferred federal
income tax (ADFIT), which are assets or liabilities that are char-
acterized as the difference between book accounting and in-
come tax accounting and represent a source of cost-free capital
to the utility that also benefits shareholders. TIEC noted that the
current rule requires utilities to reflect the impact of certain offset-
ting cost decreases or revenue increases that benefit customers
when they update their rates to include new investments, and
that commission staff accurately observed in its strawman that
ADFIT adjustments are not included in the current transmission
cost of service (TCOS) filing requirements. OPUC and TIEC ar-
gued that if the ADFIT balance is not updated, it could potentially
overstate the interim transmission revenue requirement to be re-
covered in transmission rates, and thus result in artificially high
customer rates. TIEC stated that reflecting changes to ADFIT
will help to ensure that utilities do not over-earn in between full
rate cases, which TIEC asserted has been a significant problem
in recent years. OPUC provided language which would include
ADFIT balances in subsection (h)(1).

ERCOT Utilities replied that including ADFIT inappropriately ex-
pands what is intended to be a limited proceeding to ensure
timely recovery of transmission investment and could result in an
increased cost of capital. They stated that the current rule has
been well established for over fifteen years and that investors
have come to rely on it as part of the regulatory scheme in Texas.
In addition, ERCOT Utilities argued that requiring an update to
ADFIT would ultimately have an adverse effect on the ability of
utilities to acquire capital, and thus in the long run raise rates to
end-use customers. ERCOT Utilities referenced Project Num-

ber 37519, in which they argued that the commission recognized
the importance of interim TCOS to the cost of capital, explaining
that the interim TCOS filings "enhance the ability of Transmission
Service Providers (TSPs) to achieve their authorized rates of re-
turn and improve their cash ratios, thereby strengthening their
financial positions and improving their access to capital at rea-
sonable rates during a time of significant expansion in transmis-
sion infrastructure.” They argued that for these reasons, utilities'
ability to update TCOS on an interim basis has been viewed pos-
itively by the investment community, which have described the
Texas regulatory environment as "supportive and constructive"
and the interim TCOS mechanism as one that "enhances the
predictability and stability of (a utility's) cash flows, a credit posi-
tive." ERCOT Utilities stated that the investment community has
warned that a rating could be downgraded if a contentious reg-
ulatory environment were to develop in Texas over a prolonged
period of time.

ERCOT Uitilities stressed that each transmission and distribution
service provider (TDSP) and TSP has had its rates set at least
once through a full rate case since the provisions of §25.192
were adopted. Thus, the cost of equity in existing rates has been
based upon a regulatory regime that has included the impact
to utility revenue and finances of §25.192 as it currently exists.
They argued that any significant change to the current calcu-
lation requirements reduces the revenue recovery amount and
impacts the timely recovery of such revenues, increases risk,
and makes it more difficult for the utilities to earn their autho-
rized return. Furthermore, ERCOT Utilities asserted that such
uncertainty would result in a total cost higher than the reduction
in interim TCOS revenues due to the increased risk of recovery
resulting from a higher cost of debt, raising cost for end-use cus-
tomers. The ERCOT Utilities further stated that the commission
has specifically provided in subsection (h)(3) that it will consider
the effects of the interim updates when assessing the TSP's fi-
nancial risk and rate of return in a rate case. They submitted
that there is no reason to modify a robust interim TCOS mecha-
nism, the evaluation of which is reflected in each utility's rate of
return. They argued that this mechanism has allowed the utilities
in Texas to fund necessary transmission projects for both tradi-
tional transmission projects during a period of increasing growth,
as well as billions of dollars in CREZ transmission projects. The
ERCOT Utilities concluded that, for these reasons, no change
should be made to include ADFIT.

Commission Response

The purpose of the commission's amendments to this rule is
to conform the rule to statutory changes. OPUC's and TIEC's
proposed changes do not pertain to the statutory changes, and
therefore the commission does not make any changes in re-
sponse to these comments. Furthermore, the commission would
require additional information and evaluation of the proposed
changes in order to reach a decision on their substantive merits.

§25.192(h) - Interim Transmission Cost of Service (TCOS) Up-
date

TIEC recommended that the commission amend subsection (h)
to require that each TSP file an interim TCOS update once ev-
ery 36 months. TIEC averred that TSPs currently have a uni-
lateral discretion over the timing of filing a TCOS update, which
allows TSPs to selectively file updates when they can justify a
rate increase, but not when they expect a rate decrease. TIEC
noted that some TSPs have continued to collect the same trans-
mission rates from customers for decades while the underlying
investments depreciate or are retired and no new investments
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are made. As a result, TIEC stated that TCOS charges in Texas
are likely significantly inflated relative to the utilities' actual cost
of service, and this concern is particularly heightened given the
recent large increases in transmission rates due to CREZ and
several billion dollars of reliability upgrades in ERCOT. TIEC
argued that requiring periodic TCOS updates would provide a
check on these ever-increasing transmission rates. TIEC stated
that a mandatory TCOS update would allow customers to real-
ize some savings from depreciation, plant retirements, and other
factors that increase utility revenues or decrease costs. TIEC
noted that requiring periodic TCOS updates should not create
a significant burden on either the utilities or the commission, as
TCOS updates tend to be processed administratively with little
or no controversy.

In reply comments, ERCOT Utilities asserted that such an
amendment would increase filings made by TSPs when no ad-
justment to their rates is necessary. ERCOT Utilities argued that
the purpose of the interim TCOS process is to reduce regulatory
lag by allowing utilities to place capital expenditures into rates in
a more timely manner after they become used and useful than
would be possible if all rate changes needed to be processed
through a full base rate case. ERCOT Ultilities asserted that any
rates established in an interim TCOS are subject to a prudence
review, true-up, and possible refund when the utility files a full
rate case. ERCOT Utilities argued that TIEC's proposal belies
this process by requiring an arbitrary filing unrelated to the very
purpose of the rule. They stated that the interim TCOS process
is not intended to be a periodic review of a utility's transmission
assets, as TIEC suggests with its proposed language. ERCOT
Utilities questioned TIEC's rationale that three years is the
appropriate amount of time between interim TCOS proceedings.
They reasoned that while one utility could have a substantial
investment during a 36-month period and file multiple interim
TCOS cases, another utility could have no new transmission
projects for a 36-month period. The ERCOT Utilities reasoned
that including such an arbitrary requirement will needlessly
increase the amount of filings made by utilities whose rates do
not need to be updated, and ultimately will only increase costs
to ratepayers.

ERCOT Utilities further asserted that TIEC's claim that TSP's
have "unilateral discretion" over when to change rates is sim-
ply not true. They stated that each year utilities file an earn-
ings-monitoring report, and furthermore that the commission has
the authority to require a utility to file a rate case if the utility
is overearning. The ERCOT Utilities added that TIEC's sug-
gestion will increase uncertainty surrounding transmission rates.
They reasserted that the interim TCOS mechanism is well estab-
lished and currently viewed favorably by the capital markets, and
TIEC's proposed requirement would be detrimental to the utilities
and ratepayers.

Commission Response

The purpose of the commission's amendments to this rule is to
conform the rule to statutory changes. TIEC's proposed changes
do not pertain to the statutory changes, and therefore the com-
mission does not make any changes in response to these com-
ments. Furthermore, the commission would require additional
information and evaluation of the proposed changes in order to
reach a decision on their substantive merits.

§25.192 - General Comments Regarding Strawman Proposals

TIEC included in its comments certain changes that were pro-
posed in the strawman but omitted from the proposed amend-

ments, including deleting an obsolete reference to the initial im-
plementation of §25.193, and making clarifications regarding the
transmission facilities and load growth revenues that must be in-
cluded in the TCOS filings.

In reply comments, ERCOT Ultilities noted that the proposals
made by TIEC and OPUC regarding the interim TCOS mech-
anism, save one, were made during the strawman process and
were ultimately not included by the commission in the proposal
published in the Texas Register. They argued that the strawman
process is designed to provide the commission with comments
in order to, among other things, determine the scope of the rule-
making and the issues that the commission believes should be
part of the formal process. ERCOT Utilities referenced a filing in
Project No. 30088 in which commission staff noted that it utilizes
comments to the strawman to identify important issues and make
necessary changes before a rule is formally proposed for publi-
cation. ERCOT Utilities argued that many parties commented on
the Strawman's possible amendments to §25.192 and that based
on those comments, the commission determined that the scope
of this rulemaking should not include the proposed amendments
suggested by OPUC and TIEC regarding ADFIT, ERCOT ex-
ports, filing frequency, or changes to FERC accounts. ERCOT
Utilities stated that if the strawman process is to properly as-
sist the commission in formulating the scope and content of a
rulemaking, and if the commission's actions in response to that
process are to be meaningful, then the commission should re-
ject TIEC's and OPUC's comments as falling outside the scope
of this rulemaking. ERCOT Ultilities argued that to do otherwise
would render the strawman process far less useful, greatly re-
duce administrative efficiency, and introduce uncertainty in de-
veloping the scope of the issues. They noted that the Texas Leg-
islature adopted various amendments to PURA during the 84th
Legislative Session, including those found in SB 933, SB 776,
and HB 1535, the three bills that gave rise to the instant project,
and the scope of the proposed amendments are appropriately
limited to matters mandated by the Texas Legislature. ERCOT
Utilities commented that more specifically, while the implementa-
tion of these amendments may require changes to the commis-
sion's rule on transmission rates found in §25.192, as that rule
relates to municipally owned utilities, nothing in the referenced
laws explicitly changed--or even implied that any changes were
necessary - to the way the commission currently calculates in-
terim transmission rates for other TDSPs and TSPs in ERCOT.
They argued that OPUC's and TIEC's suggestions go beyond
implementing the Legislature's changes to PURA, and burden
an already complex rulemaking with issues not germane to the
notice of these proposed rule amendments.

ERCOT Utilities added that the Legislature recently provided the
commission guidance on alternative rate mechanisms through
Senate Bill 744, which amended PURA §36.210 to continue
periodic rate adjustments for electric utility distribution invest-
ments under PURA until 2019, and required the commission
to study the gamut of alternative ratemaking mechanisms and
report the results of the study to the Legislature. They argued
that in view of this upcoming study, it is premature to make
substantive changes to existing ratemaking mechanisms before
the commission concludes its report. The ERCOT Ultilities
concluded that, because the Legislature has not directed pro-
posed changes to the calculation of interim transmission rates,
the commission should limit this proceeding to the statutory
changes and wait until the referenced report is finalized.

The ERCOT Utilities argued additionally that OPUC's and TIEC's
comments are clearly outside the scope of the proposed rule,
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and modifying the rule could raise significant concerns under the
notice requirements of the Texas Administrative Procedures Act
(APA).

Commission Response

The purpose of the commission's amendments to this rule is to
conform the rule to statutory changes. TIEC's proposed changes
do not pertain to the statutory changes, and therefore the com-
mission does not make any changes to the rule in response to
these comments. Furthermore, the commission would require
additional information and evaluation of the proposed changes
in order to reach a decision on their substantive merits.

§25.192(h)(1) - FERC Account Balances

TIEC proposed adding language to describe the transmission
facilities that are to be included in an interim update to transmis-
sion rates as those "properly recorded in FERC plant accounts
350-359." The ERCOT Utilities responded that current industry
practice is to include all transmission plant that is functionalized
to transmission in an interim TCOS. They pointed out that por-
tions of FERC accounts 360-362 are functionalized to transmis-
sion and properly included in an interim TCOS, and, consistent
with this practice, the interim TCOS Filing Instructions identify
the FERC accounts to be included in the filing as FERC ac-
counts 350-362 rather than only 350-359. The ERCOT Ultilities
stated that, additionally, transmission cost of service is described
in subsection (c) as including the "commission-allowed rate of re-
turn based on FERC plant accounts 350-359 (or accounts with
similar contents or amounts functionalized to the transmission
function)." The ERCOT Utilities argued that if subsection (h)(1) is
amended to specifically identify FERC plant accounts, it should
be amended to identify FERC accounts 350-362 and include
the parenthetical "(or accounts with similar contents or amounts
functionalized to the transmission function)" for consistency and
clarity.

TIEC additionally proposed language to require transmission
revenues consistent with the proposed rates and properly
recovered under subsection (e), which governs transmission
rates for exports from ERCOT. In reply comments, the ERCOT
Utilities commented that TIEC's proposed amendment would
require revenue from the transmission of electricity out of the
ERCOT region over the DC ties to be credited as a reduction in
a TSP's TCOS. They argued that this change has no relation
to the statutory changes and if changes to the manner in which
the interim TCOS reflects revenues from ERCOT exports are
necessary, the issue should be studied outside of this rulemak-
ing. ERCOT Ultilities stated that the relative costs of collection,
compared to revenue received by each TDSP, may drive a
collection mechanism different from the point-to-point billing
that transmission and distribution providers use for other trans-
mission charges. They commented that the ability of ERCOT
to track the transaction may help to determine the manner of
revenue collection, so alternatives should be explored prior to
changing the way export revenues are treated in the interim
TCOS filing.

Commission Response

The purpose of the commission's amendments to this rule is to
conform the rule to statutory changes. TIEC's proposed changes
do not pertain to the statutory changes, and therefore the com-
mission does not make any changes to the rule in response to
these comments. Furthermore, the commission would require
additional information and evaluation of the proposed changes
in order to reach a decision on their substantive merits.

All comments, including any not specifically referenced herein,
were fully considered by the commission.

SUBCHAPTER E. CERTIFICATION,
LICENSING AND REGISTRATION
16 TAC §25.101

The amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (West 2007 and
Supp. 2015) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; PURA
§35.009, which entitles an MOU to recover payments in lieu of
ad valorem taxes; PURA §37.051, which requires certificates
of convenience and necessity (CCNs) for MOUs or MPAs con-
structing transmission facilities outside of their boundaries and
for persons interconnecting tie line facilities to the ERCOT trans-
mission grid; PURA §37.058, which requires CCNs for electric
generating facilities of non-ERCOT uitilities; and PURA §39.904,
which authorizes the commission to designate CREZs.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 37.051, 37.058, and 39.904.

§25.101.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly indicates otherwise:

Certification Criteria.

(1) Construction and/or extension--Shall not include the
purchase or condemnation of real property for use as facility sites
or right-of-way. Acquisition of right-of-way shall not be deemed to
entitle an electric utility to the grant of a certificate of convenience
and necessity without showing that the construction and/or extension
is necessary for the service, accommodation, convenience, or safety
of the public.

(2) Generating unit--Any electric generating facility. This
section does not apply to any generating unit that is less than ten
megawatts and is built for experimental purposes only.

(3) Habitable structures--Structures normally inhabited by
humans or intended to be inhabited by humans on a daily or regular
basis. Habitable structures include, but are not limited to: single-fam-
ily and multi-family dwellings and related structures, mobile homes,
apartment buildings, commercial structures, industrial structures, busi-
ness structures, churches, hospitals, nursing homes, and schools.

(4) Municipal Power Agency (MPA)--Agency or group
created under Texas Utilities Code, Chapter 163 - Joint Powers
Agencies.

(5) Municipal Public Entity (MPE)--A municipally owned
utility (MOU) or a municipal power agency.

(6) Prudent avoidance--The limiting of exposures to elec-
tric and magnetic fields that can be avoided with reasonable invest-
ments of money and effort.

(7) Tie line--A facility to be interconnected to the Electric
Reliability Council of Texas (ERCOT) transmission grid by a person,
including an electric utility or MPE, that would enable additional power
to be imported into or exported out of the ERCOT power grid.

(b) Certificates of convenience and necessity for new service
areas and facilities. Except for certificates granted under subsection (e)
of this section, the commission may grant an application and issue a
certificate only if it finds that the certificate is necessary for the service,
accommodation, convenience, or safety of the public, and complies
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with the statutory requirements in the Public Utility Regulatory Act
(PURA) §37.056. The commission may issue a certificate as applied
for, or refuse to issue it, or issue it for the construction of a portion
of the contemplated system or facility or extension thereof, or for the
partial exercise only of the right or privilege. The commission shall
render a decision approving or denying an application for a certificate
within one year of the date of filing of a complete application for such
a certificate, unless good cause is shown for exceeding that period. A
certificate, or certificate amendment, is required for the following:

(1) Change in service area. Any certificate granted under
this section shall not be construed to vest exclusive service or property
rights in and to the area certificated.

(A) Uncontested applications: An application for a cer-
tificate under this paragraph shall be approved administratively within
80 days from the date of filing a complete application if:

(i) no motion to intervene has been filed or the ap-
plication is uncontested;

(ii)  all owners of land that is affected by the change
in service area and all customers in the service area being changed have
been given direct mail notice of the application; and

(iii)) commission staff has determined that the appli-
cation is complete and meets all applicable statutory criteria and filing
requirements, including, but not limited to, the provision of proper no-
tice of the application.

(B) Minor boundary changes or service area excep-
tions: Applications for minor boundary changes or service area
exceptions shall be approved administratively within 45 days of the
filing of the application provided that:

(i) every utility whose certificated service area is af-
fected agrees to the change;

(ii)  all customers within the affected area have given
prior consent; and

(iii)) commission staff has determined that the appli-
cation is complete and meets all applicable statutory criteria and filing
requirements, including, but not limited to, the provision of proper no-
tice of the application.

(2) Generation facility.

(A) In aproceeding involving the purchase of an exist-
ing electric generating facility by an electric utility that operates solely
outside of ERCOT, the commission shall issue a final order on a certifi-
cate for the facility not later than the 181st day after the date a request
for the certificate is filed with the commission under PURA §37.058(b).

(B) Inaproceeding involving a newly constructed gen-
erating facility by an electric utility that operates solely outside of ER-
COT, the commission shall issue a final order on a certificate for the
facility not later than the 366th day after the date a request for the cer-
tificate is filed with the commission under PURA §37.058(b).

(3) Electric transmission line. All new electric transmis-
sion lines shall be reported to the commission in accordance with
§25.83 of this title (relating to Transmission Construction Reports).
This reporting requirement is also applicable to new electric trans-
mission lines to be constructed by an MPE seeking to directly or
indirectly construct, install, or extend a transmission facility outside
of its applicable boundaries. For an MOU, the applicable boundaries
are the municipal boundaries of the municipality that owns the MOU.
For an MPA, the applicable boundaries are the municipal boundaries
of the public entities participating in the MPA.

(A) Need:

(i) Except as stated below, the following must be
met for a transmission line in the ERCOT power region. The appli-
cant must present an economic cost-benefit study that includes an anal-
ysis that shows that the levelized ERCOT-wide annual production cost
savings attributable to the proposed project are equal to or greater than
the first-year annual revenue requirement of the proposed project of
which the transmission line is a part. Indirect costs and benefits to the
transmission system may be included in the cost-benefit study. The
commission shall give great weight to such a study if it is conducted
by the ERCOT independent system operator. This requirement also
does not apply to an application for a transmission line that is neces-
sary to meet state or federal reliability standards, including: a trans-
mission line needed to interconnect a transmission service customer or
end-use customer; or needed due to the requirements of any federal,
state, county, or municipal government body or agency for purposes
including, but not limited to, highway transportation, airport construc-
tion, public safety, or air or water quality.

(i) For a transmission line not addressed by clause
(1) of this subparagraph, the commission shall consider among other
factors, the needs of the interconnected transmission systems to sup-
port a reliable and adequate network and to facilitate robust wholesale
competition. The commission shall give great weight to:

(I) the recommendation of an organization that
meets the requirement of PURA §39.151; and/or

(1I) written documentation that the transmission
line is needed to interconnect a transmission service customer or an
end-use customer.

(B) Routing: Anapplication for a new transmission line
shall address the criteria in PURA §37.056(c) and considering those
criteria, engineering constraints, and costs, the line shall be routed to
the extent reasonable to moderate the impact on the affected commu-
nity and landowners unless grid reliability and security dictate other-
wise. The following factors shall be considered in the selection of the
utility's alternative routes unless a route is agreed to by the utility, the
landowners whose property is crossed by the proposed line, and own-
ers of land that contains a habitable structure within 300 feet of the
centerline of a transmission project of 230 kV or less, or within 500
feet of the centerline of a transmission project greater than 230 kV, and
otherwise conforms to the criteria in PURA §37.056(c):

(i) whether the routes parallel or utilize existing
compatible rights-of-way for electric facilities, including the use of
vacant positions on existing multiple-circuit transmission lines;

(i)  whether the routes parallel or utilize other exist-
ing compatible rights-of-way, including roads, highways, railroads, or
telephone utility rights-of-way;

(iii)) whether the routes parallel property lines or
other natural or cultural features; and

(iv) whether the routes conform with the policy of
prudent avoidance.

(C) Uncontested transmission lines: An application for
a certificate for a transmission line shall be approved administratively
within 80 days from the date of filing a complete application if:

(i) no motion to intervene has been filed or the ap-
plication is uncontested; and

(i) commission staff has determined that the appli-
cation is complete and meets all applicable statutory criteria and filing
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requirements, including, but not limited to, the provision of proper no-
tice of the application.

(D) Projects deemed critical to reliability. Applications
for transmission lines which have been formally designated by a PURA
§39.151 organization as critical to the reliability of the system shall be
considered by the commission on an expedited basis. The commission
shall render a decision approving or denying an application for a cer-
tificate under this subparagraph within 180 days of the date of filing a
complete application for such a certificate unless good cause is shown
for extending that period.

(4) Tie line. An application for a tie line must include a
study of the tie line by the ERCOT independent system operator. The
study shall include, at a minimum, an ERCOT-approved reliability as-
sessment of the proposed tie line. If an independent system operator
intends to conduct a study to evaluate a proposed tie line or intends to
provide confidential information to another entity to permit the study
of a proposed tie line, the independent system operator shall file notice
with the commission at least 45 days prior to the commencement of
such a study or the provision of such information. This paragraph does
not apply to a facility that is in service on December 31, 2014.

(c) Projects or activities not requiring a certificate. A certifi-
cate, or certificate amendment, is not required for the following:

(1) A contiguous extension of those facilities described in
PURA §37.052;

(2) A new electric high voltage switching station, or sub-
station;

(3) The repair or reconstruction of a transmission facility
due to emergencies. The repair or reconstruction of a transmission fa-
cility due to emergencies shall proceed without delay or prior approval
of the commission and shall be reported to the commission in accor-
dance with §25.83 of this title;

(4) The construction or upgrading of distribution facilities
within the electric utility's service area;

(5) Routine activities associated with transmission facili-
ties that are conducted by transmission service providers. Nothing con-
tained in the following subparagraphs should be construed as a limita-
tion of the commission's authority as set forth in PURA. Any activity
described in the following subparagraphs shall be reported to the com-
mission in accordance with §25.83 of this title. The commission may
require additional facts or call a public hearing thereon to determine
whether a certificate of convenience and necessity is required. Routine
activities are defined as follows:

(A) The modification or extension of an existing trans-
mission line solely to provide service to a substation or metering point
provided that:

(i) an extension to a substation or metering point
does not exceed one mile; and

(ii) all landowners whose property is crossed by the
transmission facilities have given prior written consent.

(B) The rebuilding, replacement, or respacing of struc-
tures along an existing route of the transmission line; upgrading to a
higher voltage not greater than 230 kV; bundling of conductors or re-
conductoring of an existing transmission facility, provided that:

(i) no additional right-of-way is required; or

(i) if additional right-of-way is required, all
landowners of property crossed by the electric facilities have given
prior written consent.

(C) The installation, on an existing transmission line, of
an additional circuit not previously certificated, provided that:

(i) the additional circuit is not greater than 230 kV;
and

(ii)  all landowners whose property is crossed by the
transmission facilities have given prior written consent.

(D) The relocation of all or part of an existing transmis-
sion facility due to a request for relocation, provided that:

(i) the relocation is to be done at the expense of the
requesting party; and

(ii) the relocation is solely on a right-of-way pro-
vided by the requesting party.

(E) The relocation or alteration of all or part of an ex-
isting transmission facility to avoid or eliminate existing or impending
encroachments, provided that all landowners of property crossed by the
electric facilities have given prior written consent.

(F) The relocation, alteration, or reconstruction of a
transmission facility due to the requirements of any federal, state,
county, or municipal governmental body or agency for purposes
including, but not limited to, highway transportation, airport construc-
tion, public safety, or air and water quality, provided that:

(i) all landowners of property crossed by the electric
facilities have given prior written consent; and

(ii) the relocation, alteration, or reconstruction is re-
sponsive to the governmental request.

(6) Upgrades to an existing transmission line by an MPE
that do not require any additional land, right-of-way, easement, or other
property not owned by the MOU;

(7) The construction, installation, or extension of a trans-
mission facility by an MPE that is entirely located not more than 10
miles outside of an MOU's certificated service area that occurs before
September 1, 2021; or

(8) A transmission facility by an MOU placed in service
after September 1, 2015, that is developed to interconnect a new natural
gas generation facility to the ERCOT transmission grid and for which,
on or before January 1, 2015, an MOU was contractually obligated to
purchase at least 190 megawatts of capacity.

(d) Standards of construction and operation. In determining
standard practice, the commission shall be guided by the provisions of
the American National Standards Institute, Incorporated, the National
Electrical Safety Code, and such other codes and standards that are
generally accepted by the industry, except as modified by this commis-
sion or by municipal regulations within their jurisdiction. Each electric
utility shall construct, install, operate, and maintain its plant, structures,
equipment, and lines in accordance with these standards, and in such
manner to best accommodate the public, and to prevent interference
with service furnished by other public utilities insofar as practical.

(1) The standards of construction shall apply to, but are not
limited to, the construction of any new electric transmission facilities,
rebuilding, upgrading, or relocation of existing electric transmission
facilities.

(2) For electric transmission line construction requiring the
acquisition of new rights-of-way, electric utilities must include in the
easement agreement, at a minimum, a provision prohibiting the new
construction of any above-ground structures within the right-of-way.
New construction of structures shall not include necessary repairs to
existing structures, farm or livestock facilities, storage barns, hunting
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structures, small personal storage sheds, or similar structures. Utilities
may negotiate appropriate exceptions in instances where the electric
utility is subject to a restrictive agreement being granted by a govern-
mental agency or within the constraints of an industrial site. Any ex-
ception to this paragraph must meet all applicable requirements of the
National Electrical Safety Code.

(3) Measures shall be applied when appropriate to mitigate
the adverse impacts of the construction of any new electric transmis-
sion facilities, and the rebuilding, upgrading, or relocation of existing
electric transmission facilities. Mitigation measures shall be adapted
to the specifics of each project and may include such requirements as:

(A) selective clearing of the right-of-way to minimize
the amount of flora and fauna disturbed;

(B) implementation of erosion control measures;

(C) reclamation of construction sites with native
species of grasses, forbs, and shrubs; and

(D) returning site to its original contours and grades.

(e) Certificates of convenience and necessity for existing ser-
vice areas and facilities. For purposes of granting these certificates for
those facilities and areas in which an electric utility was providing ser-
vice on September 1, 1975, or was actively engaged in the construction,
installation, extension, improvement of, or addition to any facility actu-
ally used or to be used in providing electric utility service on September
1, 1975, unless found by the commission to be otherwise, the following
provisions shall prevail for certification purposes:

(1) The electrical generation facilities and service area
boundary of an electric utility having such facilities in place or being
actively engaged in the construction, installation, extension, improve-
ment of, or addition to such facilities or the electric utility's system as
of September 1, 1975, shall be limited, unless otherwise provided, to
the facilities and real property on which the facilities were actually
located, used, or dedicated as of September 1, 1975.

(2) The transmission facilities and service area boundary
of an electric utility having such facilities in place or being actively
engaged in the construction, installation, extension, improvement of, or
addition to such facilities or the electric utility's system as of September
1, 1975, shall be, unless otherwise provided, the facilities and a corridor
extending 100 feet on either side of said transmission facilities in place,
used or dedicated as of September 1, 1975.

(3) The facilities and service area boundary for the follow-
ing types of electric utilities providing distribution or collection ser-
vice to any area, or actively engaged in the construction, installation,
extension, improvement of, or addition to such facilities or the electric
utility's system as of September 1, 1975, shall be limited, unless other-
wise found by the commission, to the facilities and the area which lie
within 200 feet of any point along a distribution line, which is specifi-
cally deemed to include service drop lines, for electrical utilities.

(f) Transferability of certificates. Any certificate granted un-
der this section is not transferable without approval of the commission
and shall continue in force until further order of the commission.

(g) Certification forms. All applications for certificates of con-
venience and necessity shall be filed on commission-prescribed forms
so that the granting of certificates, both contested and uncontested, may
be expedited. Forms may be obtained from Central Records.

(h) Commission authority. Nothing in this section is intended
to limit the commission's authority to recommend or direct the con-
struction of transmission under PURA §§35.005, 36.008, or 39.203(e).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 15, 2016.
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Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 5, 2016

Proposal publication date: February 26, 2016

For further information, please call: (512) 936-7223
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SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 1. RENEWABLE ENERGY
RESOURCES AND USE OF NATURAL GAS

16 TAC §25.174

The amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (West 2007 and
Supp. 2014) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; PURA
§35.009, which entitles an MOU to recover payments in lieu of
ad valorem taxes; PURA §37.051, which requires certificates
of convenience and necessity (CCNs) for MOUs or MPAs con-
structing transmission facilities outside of their boundaries and
for persons interconnecting tie line facilities to the ERCOT trans-
mission grid; PURA §37.058, which requires CCNs for electric
generating facilities of non-ERCOT utilities; and PURA §39.904,
which authorizes the commission to designate CREZs.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 37.051, 37.058, and 39.904.

§25.174. Competitive Renewable Energy Zones.

(a) Competitive Renewable Energy Zone Transmission
Projects. In considering an application for a certificate of convenience
and necessity (CCN) or CCN amendment for the addition of a second
345-kilovolt (kV) circuit on the Alibates-AJ Swope-Windmill-Ogal-
lala-Tule Canyon transmission line, the commission is not required
to consider the factors under Public Utility Regulatory Act (PURA)
§37.056(c)(1) and (2).

(b) Designation of Competitive Renewable Energy Zones.
The designation of Competitive Renewable Energy Zones (CREZs)
pursuant to PURA §39.904(g) shall be made through one or more
contested-case proceedings initiated by commission staff, for which
the commission shall establish a procedural schedule. The commission
shall consider the need for proceedings to determine CREZs in 2007.

(1) Commission staff shall initiate a contested case pro-
ceeding upon receiving the information required by paragraph (2) of
this subsection. Any interested entity that participates in the contested
case may nominate a region for CREZ designation. An entity may sub-
mit any evidence it deems appropriate in support of its nomination, but
it shall include information prescribed in paragraph (2)(A) - (C) of this
subsection.

(2) By December 1, 2006, the Electric Reliability Council
of Texas (ERCOT) shall provide to the commission a study of the wind
energy production potential statewide, and of the transmission con-
straints that are most likely to limit the deliverability of electricity from
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wind energy resources. ERCOT shall consult with other regional trans-
mission organizations, independent organizations, independent system
operators, or utilities in its analysis of regions of Texas outside the ER-
COT power region. At a minimum, the study submitted by ERCOT
shall include:

(A) a map and geographic descriptions of regions that
can reasonably accommodate at least 1,000 megawatts (MW) of new
wind-powered generation resources;

(B) an estimate of the maximum generating capacity in
MW that each zone can reasonably accommodate and an estimate of
the zone's annual production potential;

(C) adescription of the improvements necessary to pro-
vide transmission service to the region, a preliminary estimate of the
cost, and identification of the transmission service provider (TSP) or
TSPs whose existing transmission facilities would be directly affected,;

(D) an analysis of any potential combinations of zones
that, in ERCOT's estimation, would result in significantly greater effi-
ciency if developed together; and

(E) the amount of generating capacity already in service
in the zone, the amount not in service but for which interconnection
agreements (IAs) have been executed, and the amount under study for.

(3) The Texas Department of Parks and Wildlife may pro-
vide an analysis of wildlife habitat that may be affected by renewable
energy development in any candidate zone, and may submit recom-
mendations for mitigating harmful impacts on wildlife and habitat.

(4) In determining whether to designate an area as a CREZ
and the number of CREZs to designate, the commission shall consider:

(A) whether renewable energy resources and suitable
land areas are sufficient to develop generating capacity from renew-
able energy technologies;

(B) the level of financial commitment by generators;
and

(C) any other factors considered appropriate by the
commission as provided by PURA, including, but not limited to,
the estimated cost of constructing transmission capacity necessary
to deliver to electric customers the electric output from renewable
energy resources in the candidate zone, and the estimated benefits of
renewable energy produced in the candidate zone.

(5) The commission shall issue a final order within six
months of the initiation by commission staff of a CREZ proceeding,
unless it finds good cause to extend the deadline. For each new CREZ
it orders, the commission shall specify:

(A) the geographic extent of the CREZ;

(B) major transmission improvements necessary to de-
liver to customers the energy generated by renewable resources in the
CREZ, in a manner that is most beneficial and cost-effective to the cus-
tomers, including new and upgraded lines identified by voltage level
and a general description of where any new lines will interconnect to
the existing grid;

(C) an estimate of the maximum generating capacity
that the commission expects the transmission ordered for the CREZ
to accommodate; and

(D) any other requirement considered appropriate by
the commission as provided by PURA.

(6) The commission may direct a utility outside of ERCOT
to file a plan for the development of a CREZ in or adjacent to its ser-

vice area. The plan shall include the maximum generating capacity that
each potential CREZ can reasonably accommodate; identify the trans-
mission improvements needed to provide service to each CREZ; and
include the cost of the improvements and a timetable for complying
with all applicable federal transmission tariff requirements.

(c) Level of financial commitment by generators for designat-
ing a CREZ.

(1) A renewable energy developer's existing renewable
energy resources, and pending or signed IAs for planned renewable
energy resources, leasing agreements with landowners in a proposed
CREZ, and letters of credit representing dollars per MW of proposed
renewable generation resources, posted with ERCOT, that the devel-
oper intends to install and the area of interest are examples of financial
commitment by developers to a CREZ. The commission may also
consider projects for which a TSP, ERCOT, or another independent
system operator is conducting an interconnection study; and any other
factors for which parties have provided evidence as indications of
financial commitment.

(2) A non-utility entity's commitment to build and own
transmission facilities dedicated to delivering the output of renewable
energy resources in a proposed CREZ to the transmission system of a
TSP in Texas or a deposit or payment to secure or fund the construction
of such transmission facilities by an electric utility or a transmission
utility to deliver the output of a renewable generation project in Texas
is an indication of the entity's financial commitment to a CREZ.

(d) Plan to develop transmission capacity.

(1) After the issuance of a final order in accordance with
subsection (b)(5) of this section, entities interested in constructing the
transmission improvements shall submit expressions of interest to the
commission. The commission shall select the entity or entities re-
sponsible for constructing the transmission improvements, establish a
schedule by which the improvements shall be completed, and specify
any additional reporting requirements or other measures deemed appro-
priate by the commission to ensure that entities complete the ordered
improvements in a timely manner.

(2) The commission shall develop a plan to construct trans-
mission capacity necessary to deliver to electric customers, in a manner
that is most beneficial and cost-effective to the customers, the electric
output from renewable energy technologies in the CREZ.

(3) In developing the transmission capacity plan, the com-
mission may consider:

(A) the estimated cost of constructing transmission ca-
pacity necessary to deliver to electric customers the electric output from
renewable energy resources in the candidate zone;

(B) the estimated cost of additional ancillary services;
and

(C) any other factors considered appropriate by the
commission as provided by PURA.

(e) Certificates of convenience and necessity.

(1) Not later than three years after a commission final or-
der designating a CREZ, each TSP selected to build and own transmis-
sion facilities for that CREZ shall file all required CREZ CCN appli-
cations. The commission may grant an extension to this deadline for
good cause. The commission may establish a filing schedule for the
CCN applications.

(2) A CCN application for a transmission project intended
to serve a CREZ, except an application filed pursuant to paragraph
(1) of this subsection or subsection (a) of this section, shall address
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all the criteria in PURA §37.056, including the criteria in PURA
§37.056(c)(1) and (2).

(3) In determining whether financial commitment for a
CREZ is sufficient under PURA §39.904(g)(3) to grant CCNs for
transmission facilities for the CREZ, the commission shall consider the
following evidence of financial commitment by renewable generators:

(A) capacity represented by installed generation located
in one or more of the counties that lie in whole or in part within the
CREZ;

(B) capacity represented by generation projects under
construction that are located in one or more of the counties that lie in
whole or in part within the CREZ and that will be operational within
six months of the final order in a financial commitment proceeding.
Evidence that the project will be operational within six months may
include documentation showing that a construction contractor has been
hired, that preliminary site work has begun, that the project financing
has closed, or similar indicators of the status of the project;

(C) capacity represented by planned generation projects
that are located in one or more of the counties that lie in whole or in
part within the CREZ and that have a signed IA with a TSP that has
been defined in subsection (a)(2)(E) of this section designated to build
and own transmission facilities for that CREZ; and

(D) capacity represented by collateral posted by gener-
ators for the CREZ that complies with paragraph (7) of this subsection.

(4) Financial commitment for a CREZ is sufficient under
PURA §39.904(g)(3) to grant CCNs for transmission facilities for
the CREZ if the sum of the renewable generating capacity under any
combination of paragraph (3)(A), (B), (C), and (D) of this subsection
is at least 50% of the designated generating capacity for the CREZ.
Fifty percent of the designated generating capacity for the Panhandle
A CREZ approved by the commission in Docket Number 33672 shall
be considered to be 1,595.5 MW. Fifty percent of the designated gener-
ating capacity for the Panhandle B CREZ approved by the commission
in Docket Number 33672 shall be considered to be 1,196.5 MW.

(5) Installed renewable generation, renewable generation
projects under construction, and planned renewable generation projects
with signed [As in the McCamey, Central, and Central West CREZs
approved by the commission in Docket Number 33672 satisfy the fi-
nancial commitment test set forth in paragraph (4) of this subsection
for those CREZs and therefore financial commitment by renewable
generators for those CREZs is sufficient under PURA §39.904(g)(3)
to grant CCNs for transmission facilities for those CREZs. This find-
ing of sufficient financial commitment shall be recognized in the CCN
proceedings for transmission facilities for those CREZs and shall not
be addressed further in those proceedings.

(6) Commission staff shall initiate a single proceeding for
the commission to determine whether there is sufficient financial com-
mitment under PURA §39.904(g)(3) by renewable generators for the
Panhandle A and Panhandle B CREZs approved by the commission in
Docket Number 33672 to grant CCNs for transmission facilities for
those CREZs. If the commission determines that there is sufficient
financial commitment for one of those CREZs, that finding shall be
recognized in the CCN proceedings for transmission facilities for that
CREZ, as identified in the commission's order in the proceeding initi-
ated pursuant to this paragraph, and shall not be addressed further in
the CCN proceedings. If the commission determines that the Panhan-
dle A or Panhandle B CREZ does not satisfy the financial commitment
test in paragraph (4) of this subsection, the commission may:

(A) consider other evidence of financial commitment
that the commission finds relevant under PURA §39.904(g)(3);

(B) find that the financial commitment requirement for
that CREZ has been met if the commission determines that significant
financial commitment exists in that CREZ and that the CREZ is suffi-
ciently interrelated with a CREZ that has satisfied the financial com-
mitment test;

(C) delay the filing of CREZ CCN applications for
that CREZ until the commission conducts a subsequent proceeding in
which it finds sufficient financial commitment for that CREZ in accor-
dance with the financial commitment provisions of this subsection; or

(D) take other appropriate action.

(7) A renewable generator that elects to post collateral pur-
suant to paragraph (3)(D) of this subsection shall comply with the fol-
lowing requirements:

(A) Therenewable generator shall provide a letter of in-
tent to post collateral in a proceeding conducted pursuant to paragraph
(6) of this subsection. The renewable generator shall then post the col-
lateral no later than 30 days after the commission issues an interim
order finding sufficient financial commitment by renewable generators
for the CREZ. If the renewable generators post sufficient collateral, the
commission may enter a final order with findings that reflect the ad-
equacy of the financial commitment for the CREZ. If the renewable
generators do not post sufficient collateral, the commission may enter
a final order with findings that reflect the inadequacy of the financial
commitments for the CREZ.

(B) A renewable generator shall post collateral equal to
$15,350 per MW of its planned project capacity, or $10,000 per MW if
the capacity is supported by leasing agreements with landowners that
convey a right or option for a period of at least 20 years to develop and
operate a renewable energy project based on a conversion factor of 60
acres per MW for a wind energy project.

(C) A renewable generator planning to build a project
in a CREZ shall post collateral with the TSP with which it will inter-
connect in the CREZ or, if the TSP with which it will interconnect has
not been determined, with any TSP that has been designated to build
and own transmission facilities for that CREZ.

(D) A renewable generator may post collateral by pro-
viding a cash deposit, letter of credit, or guaranty agreement from an
entity with an investment-grade credit rating. A TSP shall require a re-
newable generator that posts a guaranty agreement to provide another
form of collateral if the guarantor loses its investment-grade credit rat-
ing or declares bankruptcy. If the renewable generator does not provide
another form of collateral, the commission may take appropriate action
including seeking administrative penalties.

(8) A TSP that receives collateral from a renewable gener-
ator pursuant to paragraph (7) of this subsection shall handle that col-
lateral in accordance with the following provisions.

(A) If arenewable generator signs an IA with the TSP
and posts any collateral required by the TSP to secure the construction
of collection facilities, the TSP shall return to the generator all collat-
eral received from that generator.

(B) If a renewable generator does not sign an IA with
the TSP and post any collateral required by the TSP to secure the con-
struction of collection facilities within 90 days after the TSP notifies
it that the transmission system is capable of accommodating the re-
newable generator's renewable energy facility, the TSP shall retain the
collateral received from the generator as an offset to the cost of the
transmission facilities the TSP constructs for the CREZ and shall take
all reasonable measures to execute any non-cash collateral.

41 TexReg 4816 July 1, 2016 Texas Register



(9) InaCREZ CCN application, a TSP may propose mod-
ifications to the transmission facilities described in a CREZ order if
such improvements would reduce the cost of transmission or increase
the amount of generating capacity that transmission improvements for
the CREZ can accommodate. The commission may direct ERCOT to
review modifications proposed by the TSP.

(10) Findings in Docket Numbers 33672, 35665, and
36146 and the commission's finding in paragraph (5) of this subsection
establish that the level of financial commitment is sufficient under
PURA §39.904(g)(3) to grant CCNs for transmission facilities des-
ignated as a Default Project in ordering paragraph 1 of the Order in
Docket Number 36146 and for transmission facilities designated as
a Priority Project in finding of fact 136 in the Order on Rehearing in
Docket Number 33672. This finding of sufficient financial commit-
ment shall be recognized in all pending and future CCN proceedings
for Default and Priority Projects and shall not be addressed further in
those proceedings.

(f) Excess development in a CREZ. If the aggregate level of
renewable energy capacity for which transmission service is requested
for a CREZ exceeds the maximum level of renewable capacity speci-
fied in the CREZ order, and if the commission determines that the se-
curity constrained economic dispatch mechanism used in the power re-
gion to establish a priority in the dispatch of CREZ resources is insuffi-
cient to resolve the congestion caused by excess development, the com-
mission may initiate a proceeding and may consider limiting intercon-
nection to and/or establishing dispatch priorities regarding the trans-
mission system in the CREZ, and identifying the developers whose
projects may interconnect to the transmission system in the CREZ un-
der special protection schemes.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 15, 2016.
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Rules Coordinator

Public Utility Commission of Texas

Effective date: July 5, 2016

Proposal publication date: February 26, 2016
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SUBCHAPTER I. TRANSMISSION AND
DISTRIBUTION
DIVISION 1. OPEN-ACCESS COMPARABLE

TRANSMISSION SERVICE FOR ELECTRIC
UTILITIES IN THE ELECTRIC RELIABILITY
COUNCIL OF TEXAS

16 TAC §25.192

The amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (West 2007 and
Supp. 2014) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; PURA
§35.009, which entitles an MOU to recover payments in lieu of
ad valorem taxes; PURA §37.051, which requires certificates

of convenience and necessity (CCNs) for MOUs or MPAs con-
structing transmission facilities outside of their boundaries and
for persons interconnecting tie line facilities to the ERCOT trans-
mission grid; PURA §37.058, which requires CCNs for electric
generating facilities of non-ERCOT utilities; and PURA §39.904,
which authorizes the commission to designate CREZs.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 37.051, 37.058, and 39.904.

$25.192.  Transmission Service Rates.

(a) Tariffs. Each transmission service provider (TSP) shall file
a tariff for transmission service to establish its rates and other terms and
conditions and shall apply its tariffs and rates on a non-discriminatory
basis. The tariff shall apply to all distribution service providers (DSPs)
and any entity scheduling the export of power from the Electric Relia-
bility Council of Texas (ERCOT) region. The tariff shall not apply to
any entity engaging in wholesale storage as described by §25.501(m)
of this title (relating to Wholesale Market Design for the Electric Reli-
ability Council of Texas) (storage entity).

(b) Charges for transmission service delivered within ERCOT.
DSPs, excluding storage entities, shall incur transmission service
charges pursuant to the tariffs of the TSP.

(1) A TSP's transmission rate shall be calculated as its com-
mission-approved transmission cost of service divided by the average
of ERCOT coincident peak demand for the months of June, July, Au-
gust and September (4CP), excluding the portion of coincident peak de-
mand attributable to wholesale storage load. A TSP's transmission rate
shall remain in effect until the commission approves a new rate. The
TSP's annual rate shall be converted to a monthly rate. The monthly
transmission service charge to be paid by each DSP is the product of
each TSP's monthly rate as specified in its tariff and the DSP's previous
year's average of the 4CP demand that is coincident with the ERCOT
4CP.

(2) Payments for transmission services shall be consistent
with commission orders, approved tariffs, and §25.202 of this title (re-
lating to Commercial Terms for Transmission Service).

(c) Transmission cost of service. The transmission cost of
service for each TSP shall be based on the expenses in Federal En-
ergy Regulatory Commission (FERC) expense accounts 560-573 (or
accounts with similar contents or amounts functionalized to the trans-
mission function) plus the depreciation, federal income tax, and other
associated taxes, and the commission-allowed rate of return based on
FERC plant accounts 350-359 (or accounts with similar contents or
amounts functionalized to the transmission function), less accumulated
depreciation and accumulated deferred federal income taxes, as appli-
cable.

(1) The following facilities are deemed to be transmission
facilities:

(A) power lines, substations, reactive devices, and as-
sociated facilities, operated at 60 kilovolts or above, including radial
lines operated at or above 60 kilovolts, except the step-up transform-
ers and a protective device associated with the interconnection from a
generating station to the transmission network;

(B) substation facilities on the high side of the trans-
former, in a substation where power is transformed from a voltage
higher than 60 kilovolts to a voltage lower than 60 kilovolts;

(C) the portion of the direct-current interconnections
with areas outside of the ERCOT region (DC ties) that are owned by a
TSP in the ERCOT region, including those portions of the DC tie that
operate at a voltage lower than 60 kilovolts; and
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(D) capacitors and other reactive devices that are oper-
ated at a voltage below 60 kilovolts, if they are located in a distribution
substation, the load at the substation has a power factor in excess of
0.95 as measured or calculated at the distribution voltage level without
the reactive devices, and the reactive devices are controlled by an op-
erator or automatically switched in response to transmission voltage.

(E) As used in subparagraphs (A) - (D) of this para-
graph, reactive devices do not include generating facilities.

(2) For municipally owned utilities, river authorities, and
electric cooperatives, the commission may permit the use of the cash
flow method or other reasonable alternative methods of determining the
annual transmission revenue requirement, including the return element
of the revenue requirement, consistent with the rate actions of the rate-
setting authority for a municipally owned utility.

(3) For municipally owned utilities, river authorities, and
electric cooperatives, the return may be determined based on the TSP's
actual debt service and a reasonable coverage ratio. In determining a
reasonable coverage ratio, the commission will consider the coverage
ratios required in the TSP's bond indentures or ordinances and the most
recent rate action of the rate-setting authority for the TSP.

(4) A municipally owned utility that is required to apply for
a certificate of public convenience and necessity to construct, install,
or extend a transmission facility within ERCOT pursuant to §25.101 of
this title (relating to Certification Criteria) is entitled to recover, through
the utility's wholesale transmission rate, reasonable payments made to
a taxing entity in lieu of ad valorem taxes on that transmission facility,
provided that:

(A) The utility enters into a written agreement with the
governing body of the taxing entity related to the payments;

(B) The amount paid is the same as the amount the util-
ity would have to pay to the taxing entity on that transmission facility
if the facility were subject to ad valorem taxation;

(C) The governing body of the taxing entity is not the
governing body of the utility; and

(D) The utility provides the commission with a copy of
the written agreement and any other information that the commission
considers necessary in relation to the agreement.

(5) The commission may adopt rate-filing requirements
that provide additional details concerning the costs that may be in-
cluded in the transmission costs and how such costs should be reported
in a proceeding to establish transmission rates.

(d) Billing units. No later than December 1 of each year, ER-
COT shall determine and file with the commission the current year's
average 4CP demand for each DSP, or the DSP's agent for transmis-
sion service billing purposes, as appropriate, excluding the portion of
coincident peak demand attributable to wholesale storage load. This
demand shall be used to bill transmission service for the next year. The
ERCOT average 4CP demand shall be the sum of the coincident peak
of all of the ERCOT DSPs, excluding the portion of coincident peak
demand attributable to wholesale storage load, for the four intervals
coincident with ERCOT system peak for the months of June, July, Au-
gust, and September, divided by four. As used in this section, a DSP's
average 4CP demand is determined from the total demand, coincident
with the ERCOT 4CP, of all customers connected to a DSP, including
load served at transmission voltage, but excluding the load of whole-
sale storage entities. The measurement of the coincident peak shall be
in accordance with commission-approved ERCOT protocols.

(e) Transmission rates for exports from ERCOT. Transmission
service charges for exports of power from ERCOT will be assessed

to transmission service customers for transmission service within the
boundaries of the ERCOT region, in accordance with this section and
the ERCOT protocols.

(1) A transmission service customer shall be assessed a
transmission service charge for the use of the ERCOT transmission
system in exporting power from ERCOT based on the megawatts
that are actually exported, the duration of the transaction and the
rates established under subsections (c) and (d) of this section. Billing
intervals shall consist of a year, month, week, day, or hour.

(2) The monthly on-peak transmission rate will be
one-fourth the TSP's annual rate, and the monthly off-peak transmis-
sion rate will be one-twelfth its annual rate. The peak period used to
determine the applicable transmission rate for such transactions shall
be the months of June, July, August, and September.

(3) The DSP or an entity scheduling the export of power
over a DC tie is solely responsible to the TSP for payment of transmis-
sion service charges under this subsection.

(4) A transmission service customer's charges for use of the
ERCOT transmission system for export purposes on a monthly basis
shall not exceed the annual transmission charge for the transaction.

(f) Transmission revenue. Revenue from the transmission of
electric energy out of the ERCOT region over the DC ties that is recov-
ered under subsection (e) of this section shall be credited to all trans-
mission service customers as a reduction in the transmission cost of
service for TSPs that receive the revenue.

(g) Revision of transmission rates. Each TSP in the ERCOT
region shall periodically revise its transmission service rates to reflect
changes in the cost of providing such services. Any request for a
change in transmission rates shall comply with the filing requirements
established by the commission under this section.

(h) Interim Update of Transmission rates.

(1) Frequency. Each TSP in the ERCOT region may apply
to update its transmission rates on an interim basis not more than once
per calendar year to reflect changes in its invested capital. Upon the ef-
fective date of an amendment to §25.193 pursuant to an order in Project
Number 37909, Rulemaking Proceeding to Amend P.U.C. Subst. R.
25.193, Relating to Distribution Service Provider Transmission Cost
Recovery factors (TCRF), that allows a distribution service provider to
recover, through its transmission cost recovery factor, all transmission
costs charged to the distribution service provider by TSPs, each TSP
in the ERCOT region may apply to update its transmission rates on an
interim basis not more than twice per calendar year to reflect changes
in its invested capital. If the TSP elects to update its transmission rates,
the new rates shall reflect the addition and retirement of transmission
facilities and include appropriate depreciation, federal income tax and
other associated taxes, and the commission-authorized rate of return
on such facilities as well as changes in loads. If the TSP does not have
a commission-authorized rate of return, an appropriate rate of return
shall be used.

(2) Reconciliation. An update of transmission rates under
paragraph (1) of this subsection shall be subject to reconciliation at
the next complete review of the TSP's transmission cost of service, at
which time the commission shall review the costs of the interim trans-
mission plant additions to determine if they were reasonable and nec-
essary. Any amounts resulting from an update that are found to have
been unreasonable or unnecessary, plus the corresponding return and
taxes, shall be refunded with carrying costs determined as follows: for
the time period beginning with the date on which over-recovery is de-
termined to have begun to the effective date of the TSP's rates set in
that complete review of the TSP's transmission cost of service, car-
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rying costs shall be calculated using the same rate of return that was
applied to the transmission investments included in the update. For the
time period beginning with the effective date of the TSP's rates set in
that complete review of the TSP's transmission cost of service, carry-
ing costs shall be calculated using the TSP's rate of return authorized
in that complete review.

(3) Future consideration of effect on TSP's financial risk
and rate of return. For a TSP that has increased its rates pursuant to
paragraph (1) of this subsection, the commission may, in setting rates
in the next complete review of the TSP's transmission cost of service,
expressly consider the effects of reduced regulatory lag resulting from
the interim updates to the TSP's rates and the concomitant impact on
the TSP's financial risk and rate of return.

(4) Commission processing of application. The commis-
sion shall process an application filed pursuant to paragraph (1) of this
subsection in the following manner.

(A) Notice and intervention deadline. The applicant
shall provide notice of its application to all parties in the applicant's
last complete review of the applicant's transmission cost of service
and all of the distribution service providers listed in the last docket in
which the commission set the annual transmission service charges for
the Electric Reliability Council of Texas. The intervention deadline
shall be 21 days from the date service of notice is completed.

(B) Sufficiency of application. A motion to find an ap-
plication materially deficient shall be filed no later than 21 days after
an application is filed. The motion shall be served on the applicant
by hand delivery, facsimile transmission, or overnight courier delivery,
or by e-mail if agreed to by the applicant or ordered by the presiding
officer. The motion shall specify the nature of the deficiency and the
relevant portions of the application, and cite the particular requirement
with which the application is alleged not to comply. The applicant's
response to a motion to find an application materially deficient shall be
filed no later than five working days after such motion is received. If
within ten working days after the deadline for filing a motion to find
an application materially deficient, the presiding officer has not filed a
written order concluding that material deficiencies exist in the applica-
tion, the application is deemed sufficient.

(C) Review of application. A proceeding initiated pur-
suant to paragraph (1) of this subsection is eligible for disposition pur-
suant to §22.35(b)(1) of this title (relating to Informal Disposition). If
the requirements of §22.35 of this title are met, the presiding officer
shall issue a notice of approval within 60 days of the date a materially
sufficient application is filed unless good cause exists to extend this
deadline or the presiding officer determines that the proceeding should
be considered by the commission.

(5) Filing Schedule. The commission may prescribe a
schedule for providers of transmission services to file proceedings to
revise the rates for such services.

(6) DSP's right to pass through changes in wholesale rates.
A DSP may expeditiously pass through to its customers changes in
wholesale transmission rates approved by the commission, pursuant to
§25.193 of this title (relating to Distribution Service Provider Trans-
mission Cost Recovery Factors (TCRF)).

(7) Reporting requirements. TSPs shall file reports that
will permit the commission to monitor their transmission costs and rev-
enues, in accordance with any filing requirements and schedules pre-
scribed by the commission.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 15, 2016.

TRD-201603046

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 5, 2016

Proposal publication date: February 26, 2016
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TITLE 22. EXAMINING BOARDS

PART 9. TEXAS MEDICAL BOARD

CHAPTER 160. MEDICAL PHYSICISTS
22 TAC §§160.1 - 160.5, 160.7 - 160.30

The Texas Medical Board (Board) adopts new Chapter 160,
§§160.1 - 160.5 and 160.7 - 160.30, concerning Medical Physi-
cists. Sections 160.1 - 160.5, 160.8, 160.9, and 160.12 - 160.30
are adopted without changes to the proposed text as published
in the March 18, 2016, issue of the Texas Register (41 TexReg
2067). The rules will not be republished. Sections 160.7,
160.10, and 160.11 are adopted with non-substantial changes.
The rules will be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR ADOPTED CHAPTER 160

Following a Sunset review of the Texas Department of Health
Services (DSHS) and the Texas Board of Licensure for Profes-
sional Medical Physicists, the Texas legislature transferred the
regulation of the licensing and discipline of the Medical Physi-
cists to the Texas Medical Board through Senate Bill 202, 84th
Legislature, Regular Session (2015). SB 202, which extensively
revised Chapter 602 of the Texas Occupations Code authorized
the Texas Medical Board to draft rules to implement Chapter 602.

Adopted new Chapter 160 is intended to implement the changes
made to the structure of Occupations Code Chapter 602 as well
as better align new adopted Chapter 160 with the existing rules
and procedures of the Texas Medical Board, the agency charged
with the regulation. The majority of the rules adopted in Chapter
160 are taken from the rules governing medical physicists in 22
Texas Administrative Code §601.1 et seq. without amendment
and have simply been re-numbered for inclusion in Chapter 160.
Once these rules are adopted by the Texas Medical Board it is
expected that DSHS will repeal the original rules governing Med-
ical Physicists in 22 TAC Chapter 601.

SECTION-BY-SECTION SUMMARY

Section 160.1. Purpose, describes the intended purpose of
Chapter 160 and sets forth its statutory basis.

Section 160.2, Definitions, provides definitions for important
terms and phrases used in Chapter 160. New terms and
phrases defined include: "advisory committee," "armed forces of
the United States," "license", "military service member," "military
spouse," military veteran," "physician," "submit," and "training
license."

Section 160.3, Meetings, establishes procedural requirements
for meetings of the Medical Physicist Licensure Advisory Com-
mittee.
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Section 160.4, Specialty License, describes the requirement that
a person may not practice medical physics without a license in
one of the medical physics specialties listed in this section, and
lists the four types of licensed specialties: (1) Diagnostic Radio-
logical Physics; (2) Medical Health Physics; (3) Medical Nuclear
Physics; (4) Therapeutic Radiological Physics.

New §160.5, Exemptions from License Requirement, sets forth
the exemptions from licensing under the Texas Medical Physics
Practice Act. This section was brought over from the original
rules without change.

Section 160.7, Qualifications for License Requirement, sets forth
requirements for licensing including requirements for: fees, good
character, educational requirements, examination requirements,
and alternative licensing requirements for military service mem-
bers.

Section 160.8, Application Procedures, sets forth application
procedures for applying for a medical physicist license, including
procedures for appealing a determination of ineligibility through
a contested case hearing at the State Office of Administrative
Hearings ("SOAH").

Section 160.9, Licensure Documentation, sets forth specific re-
quirements for the documentation required as part of a licensure
application, including the requirement that all applicants for licen-
sure submit finger prints for the purposes of the Board obtaining
criminal history record information.

Section 160.10, Training License, sets forth the requirements for
what was formerly referred to in the rules as a temporary license
but is now referred to as a training license.

Section 160.11, Provisional License, sets forth the requirements,
procedures and rules regarding provisional licenses.

Section 160.12, License Renewal, sets forth the requirement
that medical physicists licensed by the Board register biennially
and the rules and procedures regarding such registration and
renewal of license. This section sets out rules for dealing with
delinquent and expired registration permits.

Section 160.13, Criminal History Record Information Required
for Renewal, requires that applicants renewing a license sub-
mit fingerprints so that the Board may order a criminal record
check. This requirement does not apply to individuals submitting
requests for renewal who have submitted fingerprints for the ini-
tial issuance of a license or as part of a prior renewal.

Section 160.14, Relicensure, describes the requirement that
medical physicists whose licenses have been expired for one
year or longer are required to re-apply and comply with the
requirements for obtaining an original license.

Section 160.15, Licenses and License Holder Duties, sets forth
basic requirements related to a license holders duties in regard
to providing the license on demand and notifying the board of
changes in mailing address and/or employment.

Section 160.16, Continuing Education Requirements, sets forth
the continuing education requirements for medical physicists,
types of acceptable qualifying education, and board procedures
for auditing continuing education compliance of licensed medi-
cal physicists.

Section 160.17, Medical Physicist Scope of Practice, defines the
parameters of the scope of practice for the practice of medical
physics and all of the medical physicist specialties.

Section 160.18, Complaints and Complaint Procedure Notifi-
cation, deals with the procedure for filing complaints against
medical physicists and notifying medical physicists of such
complaints.

Section 160.19, Subpoenas; Confidentiality of Information, ad-
dresses the subpoena authority of the executive director of the
Board and subpoenas in general. This section also deals with
the confidentiality of information and materials subpoenaed or
compiled by the Board and explicitly exempts such information
from publication under the Texas Public Information Act.

Section 160.20, Grounds for Denial of Licensure and Disciplinary
Action, sets forth the board's authority to refuse to issue a license
or to discipline a licensee for specified categories of actions.

Section 160.21, Disciplinary Guidelines, applies Chapter 190 of
this title (relating to Disciplinary Guidelines), to the denial of a
license or discipline of a licensed medical physicist. This section
states that in cases of conflict with Chapter 190 of this title, that
provision of Chapter 160 will apply.

Section 160.22, Procedural Rules for Hearings, applies Chapter
187 of this title to hearings involving medical physicists.

Section 160.23, Disciplinary Process or Discipline of Medical
Physicists, sets forth the actions and sanction types available
to the Board if the Board finds a medical physicist has commit-
ted any of the acts set forth in §§160.20, 160.24, and 160.25 of
this chapter.

Section 160.24, Code of Ethics, sets out the detailed code of
ethics and professional conduct to which medical physicists are
bound and subject to discipline for their violation.

Section 160.25, Impaired Medical Physicists, sets out provisions
regarding the Board's ability to require a mental or physical ex-
amination of a medical physicist whom the Board believes may
be impaired. This section also states that Chapter 180 of this title
(relating to Texas Physician Health Program and Rehabilitation
Orders) shall apply to medical physicists.

Section 160.26, Compliance, applies Chapter 189 of this title
(relating to Compliance Program) to medical physicists under
Board disciplinary orders.

Section 160.27, Voluntary Relinquishment or Surrender of a Li-
cense, applies Chapter 189 of this title to voluntary relinquish-
ment or surrender of medical physicists' licenses.

Section 160.28, Administrative Procedure, states that Chapters
2201 and 2002 of the Act and board rules for contested case
hearings apply to contested case proceedings brought by the
Board and this chapter.

Section 160.29, Criminal Convictions Related to the Profession
of Medical Physics, addresses the Board's ability to suspend,
revoke or disqualify a person from receiving a license based
on certain types of criminal convictions. The rule defines which
types of criminal convictions will be considered to directly relate
to the practice of medical physics and which felonies and misde-
meanors indicate an inability or tendency to be unable to prop-
erly engage in the practice of medical physics. Additionally, the
rule sets out mandatory revocation provisions following a felony
conviction, felony community supervision revocation, revocation
of parole, or revocation of mandatory supervision.

Section 160.30, Constructions, sets out provisions dealing with
the interpretation of this chapter consistent with the statutory pro-
visions of Medical Physicist Act and Medical Practice Act, and
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dealing with conflict between this chapter and provisions of the
Act.

No comments were received regarding adoption of the new
rules. The Medical Physicist Advisory Committee met on May
16, 2016 and suggested changes to §§160.7, 160.10, and
160.11, which were adopted by the Board at its June 10, 2016
meeting. The Board's General Counsel has advised that the
changes affect no new persons, entities, or subjects, other than
those given notice through publication and do not materially
alter the issues raised in the notice. Accordingly, republication
for comment of the adopted rules is not required. These amend-
ments were incorporated into the adopted rules as follows.

§160.7

The changes to §160.7, relating to Qualifications for Licensure,
delete language from subsection (e)(1)(C), (2)(D), (3)(C), and
(4)(E) relating to approved specialty examinations required to be
completed to practice in therapeutic radiological physics, medi-
cal nuclear physics, and medical health physics specialties. The
deleted language involves references to a specialty examina-
tion in general medical physics which is no longer offered by
the Canadian College of Physicists in Medicine. Subsection
(e)(4)(E) was removed in its entirety.

Language was added to subsection (e)(3)(C) adding the spe-
cialty examination in diagnostic radiological physics offered by
the Canadian College of Physicists.

§160.10

The changes to §160.10, relating to Training Licensure, modify
subsection (c) by increasing the number of annual renewals from
three to four. The change eliminates the executive director's
discretion to issue subsequent renewals beyond the maximum
of four allowed by subsection (c), by deleting subsection (d)(1)
- (3). The elimination of subsequent renewals was based on
recommendations by the medical physicist advisory committee.
The committee discussed the issue at length and determined
that four renewals of the training license provided ample time
and opportunity to pass the required specialty examination. The
advisory committee also described a history of certain individu-
als with training licenses abusing the renewal process by mak-
ing multiple renewals of the training license without making any
progress toward passing the specialty examination. The Board
accepted the recommended changes.

§160.11

The amendment to §160.11, relating to Provisional Licenses,
amends the rule by deleting subsection (c) which required the
Board to issue a provisional license if certain requirements were
met. The remaining subsections were re-numbered accordingly.
Subsection (c) which was a mandatory provision, conflicted with
the discretionary standard for provisional licenses in the Medical
Physicist Act, and was removed to achieve consistency between
the rules and the statute.

The adoption of §§160.1 - 160.5 and 160.7 - 160.30 is intended
to achieve consistency with the amended provisions of the Oc-
cupations Code transferring the primary responsibility for licens-
ing and regulation of medical physicists to the Texas Medical
Board and converting the Texas Board of Licensure for Profes-
sional Medical Physicists to an advisory committee to the Texas
Medical Board. The rules will also align the policies and proce-
dures related to licensing and regulation of medical physicists
with the Board's current policies and procedures. The rules will
also serve to insure the safe practice of properly trained and

qualified medical physicists. Additionally, the rules will provide
an avenue for licensees to obtain treatment through the Texas
Physician Health Program for health conditions that have the po-
tential of impairing their practice of medical physics.

The new rules are adopted under the authority of Texas Occupa-
tions Code Annotated, §602.151, which authorizes the Board to
adopt rules reasonably necessary to properly perform its duties
under the Medical Physicist Act. The Board interprets §602.151
as authorizing the agency to adopt rules for the proper adminis-
tration and enforcement of the Medical Physicist Act.

$160.7.  Qualifications for Licensure.

(a) General. Except as otherwise provided, an individual ap-
plying for licensure must:

(1) submit completed application on forms approved by the
board;

(2) pay the appropriate application fee;

(3) certify that the applicant is mentally and physically able
to function as a medical physicist; and

(4) be of good moral character.
(b) Eligibility. To be eligible for a license, a person must:
(1) have an earned master's or doctoral degree:

(A) from a program of study in medical physics that is
accredited by the Commission on Accreditation of Medical Physics
Education Programs (CAMPEP);

(B) from a regionally accredited college or university
in physics, medical physics, biophysics, radiological physics, medical
health physics or equivalent courses; or

(C) from a regionally accredited college or university:

(i) in physical science (including chemistry), ap-
plied mathematics or engineering; and

(ii) have twenty semester hours (30 quarter hours) of
upper division semester hour credit or graduate level physics courses,
if offered:

(I) by the faculty of a Department of Physics and
would be acceptable in meeting undergraduate or graduate degree re-
quirements in physics of the offering department; or

(1I) by the faculty of a program accredited in
medical physics by the CAMPEP; or

(III) by the faculty of another science department
and acceptable to the board.

(2) have demonstrated, to the board's satisfaction, the com-
pletion of at least two years of full-time work experience in the medical
physics specialty for which the application is made.

(3) have work experience in more than one specialty to in-
clude six additional months of full-time equivalent work experience in
each additional medical physics specialty for which the application is
made.

(c) Work experience. Full-time work experience shall be at
least 32 hours per week in the specialty area. Part-time work experience
may be aggregated in order to meet the minimum of 32 work hours per
week. All work experience must have been completed in the five years
preceding the date of application for licensure as a medical physicist, or
training license in the medical physics specialty for which application
is made.
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(d) International academic credit. Degrees and course work
received at international universities shall be acceptable only if such
course work could be counted as transfer credit by regionally accred-
ited universities. An applicant having an international degree(s) must
furnish at the applicant's own expense a Foreign Educational Creden-
tials Evaluation from the Office of International Education Services of
the American Association of Collegiate Registrars and Admissions Of-
ficers (AACRAO) or an International Credential Evaluation from the
Foreign Credential Service of America (FCSA), or another similar en-
tity as approved by the board. The degree evaluation must be sent di-
rectly to the board by the evaluation service. An applicant must submit
with the application complete certified copies of academic transcripts
showing proof of the degree(s) awarded (masters or doctorate) and the
date it was awarded. Documents written in languages other than Eng-
lish shall be accompanied by a certified English translation.

(e) Approved specialty examination. An applicant under this
section must successfully complete one of the following examinations
in each specialty for which application is submitted:

(1) for the therapeutic radiological physics specialty, the
examination offered by:

(A) the American Board of Radiology or its successor
organization in therapeutic radiological physics, radiological physics
or therapeutic medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in radiation oncology physics; or

(C) the Canadian College of Physicists in Medicine or
its successor organization in radiation oncology physics;

(2) for the medical nuclear physics specialty, the examina-
tion offered by:

(A) the American Board of Radiology or its successor
organization in medical nuclear physics radiological physics or nuclear
medical physics;

(B) the American Board of Medical Physics or its suc-
cessor organization in nuclear medicine physics;

(C) the American Board of Science in Nuclear
Medicine or its successor organization in physics and instrumentation
or in molecular imaging science; or

(D) the Canadian College of Physicists in Medicine or
its successor organization in nuclear medicine physics;

(3) forthe diagnostic radiological physics specialty, the ex-
amination offered by:

(A) the American Board of Radiology or its successor
organization in diagnostic radiological physics, radiological physics or
diagnostic medical physics;

(B) the American Board of Medical Physics or its suc-

cessor organization in diagnostic imaging physics or diagnostic radiol-
ogy physics; or

(C) the Canadian College of Physicists in Medicine or
its successor organization in diagnostic radiology health physics;

(4) for the medical health physics specialty, the examina-
tion offered by:

(A) the American Board of Radiology or its successor
organization in radiological physics;

(B) the American Board of Health Physics or its suc-
cessor organization in health physic or comprehensive health physics;

(C) the American Board of Medical Physics or its suc-
cessor organization in medical health physics; or

(D) the American Board of Science in Nuclear
Medicine or its successor organization in radiation protection.

(f) Jurisprudence Examination. Applicants for licensure must
pass a jurisprudence examination ("JP exam"), which shall be con-
ducted on the licensing requirements and other laws, rules, or regu-
lations applicable to the medical physicist profession in this state. The
jurisprudence examination shall be developed and administered as fol-
lows:

(1) Questions for the JP Exam may be prepared by board
staff with input from the Advisory Committee and board, or contracted
out to a third party vendor. Board staff shall make arrangements for a
facility by which applicants can take the examination;

(2) Applicants must pass the JP exam with a score of 75
or better within three attempts, unless the Board allows an additional
attempt based upon a showing of good cause. An applicant who is
unable to pass the JP exam within three attempts must appear before
the licensure committee of the board to address the applicant's inability
to pass the examination and to re-evaluate the applicant's eligibility for
licensure. It is at the discretion of the licensure committee to allow an
applicant additional attempts to take the JP exam;

(3) An examinee shall not be permitted to bring books,
compends, notes, journals, calculators or other help into the ex-
amination room, nor be allowed to communicate by word or sign
with another examinee while the examination is in progress without
permission of the presiding examiner, nor be allowed to leave the ex-
amination room except when so permitted by the presiding examiner;

(4) Irregularities during an examination such as giving or
obtaining unauthorized information or aid as evidenced by observation
or subsequent statistical analysis of answer sheets, shall be sufficient
cause to terminate an applicant's participation in an examination, in-
validate the applicant's examination results, or take other appropriate
action;

(5) A person who has passed the JP Exam shall not be re-
quired to retake the Exam for another or similar license, except as a
specific requirement of the board.

(g) Alternative License Procedures for Military Service Mem-
bers, Military Veterans, and Military Spouses.

(1) Anapplicant who is a military service member, military
veteran, or military spouse may be eligible for alternative demonstra-
tions of competency for certain licensure requirements. Unless specif-
ically allowed in this subsection, an applicant must meet the require-
ments for licensure as specified in this chapter.

(2) To be eligible, an applicant must be a military service
member, military veteran, or military spouse and meet one of the fol-
lowing requirements:

(A) holds an active unrestricted medical physicist li-
cense issued by another state that has licensing requirements that are
substantially equivalent to the requirements for a Texas medical physi-
cist license; or

(B) within the five years preceding the application date
held a medical physicist license in this state.

(3) The executive director may waive any prerequisite to
obtaining a license for an applicant described by this subsection after
reviewing the applicant's credentials.
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(4) Applications for licensure from applicants qualifying
under this section shall be expedited by the board's licensure division.
Such applicants shall be notified, in writing or by electronic means, as
soon as practicable, of the requirements and process for renewal of the
license.

(5) Alternative Demonstrations of Competency Allowed.
Applicants qualifying under this section, notwithstanding:

(A) the one year expiration in §160.8(a)(2) of this ti-
tle (relating to Application Procedures), are allowed an additional six
months to complete the application prior to it becoming inactive; and

(B) the 20 day deadline in §160.8(a)(6) of this title, may
be considered for permanent licensure up to five days prior to the board
meeting.

(h) Applicants with Military Experience.

(1) For applications filed on or after March 1, 2014, the
Board shall credit, with respect to an applicant who is a military service
member or military veteran as defined in §160.2 of this title (relating
to Definitions), verified military service, training, or education toward
the licensing requirements, other than an examination requirement, for
a license issued by the Board.

(2) This section does not apply to an applicant who:

(A) has had a medical physicist license suspended or
revoked by another state or a Canadian province;

(B) holds a medical physicist license issued by another
state or a Canadian province that is subject to a restriction, disciplinary
order, or probationary order; or

(C) has an unacceptable criminal history.

$§160.10. Training Licensure.

(a) To be eligible for a training license, a person must meet the
educational requirements set out in §160.7 of this chapter (relating to
Qualifications for Licensure).

(b) A training license shall be issued for each specialty for a
one-year period.

(c) Each training license may be renewed annually up to four
times. The licenses do not have to be for consecutive years.

(d) The application for renewal of a training license shall in-
clude information regarding the experience in the medical physics spe-
cialty completed by the renewal applicant during the previous one-year
period.

() The work experience must be under the supervision of a
licensed medical physicist holding a license in the specialty area. The
work experience must be completed in accordance with a supervision
plan approved by the board, signed by both the supervisor and the train-
ing license holder. The supervision plan shall describe the duration of
personal, direct and general supervision with particular attention to the
aspects of the work of the training licensee that could have the greatest
effect on the safety of patients, personnel or the public. The board may
audit supervision plans for compliance with this section.

(f) A supervisor shall supervise no more than two training li-
cense holders or their full time equivalents, unless approved by the
board.

(g) A supervisor shall assume responsibility for all of the work
conducted under his or her supervision. A supervisor shall approve
and sign all formal work product of the training license holder, such
as reports of machine calibrations, shielding designs, treatment plan

reviews, patient specific quality assurance measurements, treatment
record reviews, and equipment evaluations.

(h) The application procedures set out in §160.8 of this chapter
(relating to Application Procedures) shall apply.

$160.11.  Provisional License.

(a) A provisional license may be issued to a person who is
currently licensed or certified in another jurisdiction and who:

(1) hasbeen licensed or certified in good standing as a prac-
titioner of medical or radiological physics for at least two years in an-
other jurisdiction, including a foreign county, that has licensing or cer-
tification requirements substantially equivalent to the requirements of
the Act;

(2) has passed a national or other examination recognized
by the board relating to the practice of medical or radiological physics;

(3) issponsored by a person licensed as a medical physicist
in Texas with whom the provisional license holder will practice under
this section; and

(4) has submitted a complete and legible set of fingerprints
for purpose of performing a criminal history check of the applicant for
provisional license.

(b) Upon formal written request, the board may waive the re-
quirement set out in subsection (a)(3) of this section if it is determined
that compliance with subsection (a)(3) of this section would cause un-
due hardship to the applicant.

(¢) The board must complete the processing of a provisional
license holder's application for license within 180 days after the provi-
sional license was issued. The board may extend the 180-day deadline
to allow for the receipt of pending examination results.

(d) A provisional license is valid until the date the board ap-
proves or denies the provisional license holder's application for a li-
cense.

(e) A provisional license expires on the earlier of:

(1) the date the board issues the provisional license holder
a full Texas medical physicist license or denies the provisional license
holder's application for a license; or

(2) upon determination by the executive director that the
provisional license holder is ineligible for licensure.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603088

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 305-7016
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CHAPTER 163. LICENSURE

22 TAC §163.2, §163.5

The Texas Medical Board (Board) adopts amendments to
§163.2, concerning Full Texas Medical License, and §163.5,
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concerning Licensure Documentation, without changes to the
proposed text as published in the April 15, 2016, issue of
the Texas Register (41 TexReg 2660). The rules will not be
republished.

The amendment to §163.2 corrects a citation in subsection (d)(3)
related to a reference to an applicant's eligibility requirements
for alternative license procedures for military service members,
veterans, and spouses. The correction clarifies that the eligibility
requirements are listed in additional numbered paragraphs of
subsection (d).

The amendment to §163.5 changes language under subsection
(d)(4) and (5) by eliminating an applicant's requirement to re-
port having been treated on an in- or outpatient basis for certain
mental or physical illnesses that "could" have impaired the ap-
plicant's ability to practice medicine, and replacing same with
language that requires an applicant to report those physical or
mental illnesses that have impaired or currently impair the appli-
cant's ability to practice medicine.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice
of medicine in this state; enforce this subtitle; and establish rules
related to licensure.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603089

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 170. PAIN MANAGEMENT
22 TAC §170.3

The Texas Medical Board (Board) adopts amendments to
§170.3, concerning Minimum Requirements for the Treatment
of Chronic Pain. The amendments are adopted with changes
to the proposed text as published in the February 12, 2016,
issue of the Texas Register (41 TexReg 1074). The changes
are non-substantive. The rule will be republished.

The Board sought stakeholder input through Stakeholder
Groups, which made comments on the suggested changes to
the rule at a meeting held on November 4, 2015. The comments
were incorporated into the proposed rule.

The amendment adds new language relating to limitations on the
number of physicians who may prescribe to a patient dangerous
and scheduled drugs for the treatment of chronic pain. The new
language now allows a covering physician acting in compliance
with Chapter 177, Subchapter E of this title (relating to Physi-

cian Call Coverage Medical Services) to prescribe dangerous
and scheduled drugs for the treatment of chronic pain. New lan-
guage also specifies that if a patient is treated for acute chronic
pain by a physician other than the physician who is party to the
pain management agreement or the covering physician, that the
patient must notify the primary or covering physician, at the next
date of service, about the prescription. The rule sets out specific
requirements for the content of this notification.

The amendments to paragraph (4)(D) modify the exception to
the one pharmacy requirement of pain management agreements
by eliminating the requirement that the designated pharmacy
be out of stock of the drug prescribed, and substituting broader
language involving "circumstances for which the patient has no
control or responsibility, that prevent the patient from obtaining
prescribed medications at the designated pharmacy under the
agreement." The amendment includes the requirement that if
such circumstances apply and a prescription is filled at a phar-
macy other than the designated pharmacy, the patient inform
the primary or covering physician of the circumstances and the
name of the pharmacy that dispensed the medication.

SUMMARY OF COMMENTS RECEIVED

The Board received public written comments from the Texas Pain
Society (TPS).

COMMENT: For proposed §170.3, TPS expressed approval of
the proposed rule, but added the suggestion that the term "pri-
mary" in paragraph (4)(C) and (D) be clarified by the insertion of
the words "pain management physician" immediately after the
word "primary."

BOARD RESPONSE: The Board agrees that this section would
clarify that "primary" refers to the primary pain management
physician. The Board will therefore insert the term "pain
management physician" after the term primary in paragraph
(4)(C) and (D). For the sake of consistency, the words "primary
pain management" will be inserted before the word physician
in earlier portions of paragraph (4)(C) and (D). Accordingly,
the amendments are adopted with non-substantive changes
described above, inserting the term "primary pain management"
and language to the proposed text to §170.3 as published in
the February 12, 2016, issue of the Texas Register (41 TexReg
1074).

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice
of medicine in this state; enforce this subtitle; and establish rules
related to licensure. The amendments are also adopted under
the authority of the Texas Occupations Code Annotated, Chap-
ter 107.

$§170.3.  Minimum Requirements for the Treatment of Chronic Pain.

A physician's treatment of a patient's pain will be evaluated by con-
sidering whether it meets the generally accepted standard of care and
whether the following minimum requirements have been met:

(1) Evaluation of the patient.

(A) A physician is responsible for obtaining a medical
history and a physical examination that includes a problem-focused
exam specific to the chief presenting complaint of the patient.

(B) The medical record shall document the medical his-
tory and physical examination. In the case of chronic pain, the medical
record must document:
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(i) the nature and intensity of the pain;
(ii) current and past treatments for pain;

(iii) underlying or coexisting diseases and condi-
tions;

(iv)  the effect of the pain on physical and psycholog-
ical function;

(v) any history and potential for substance abuse or
diversion; and

(vi) the presence of one or more recognized medical
indications for the use of a dangerous or scheduled drug.

(C) Prior to prescribing dangerous drugs or controlled
substances for the treatment of chronic pain, a physician must con-
sider reviewing prescription data and history related to the patient, if
any, contained in the Prescription Drug Monitoring Program described
by §§481.075, 481.076, and 481.0761 of the Texas Health and Safety
Code and consider obtaining at a minimum a baseline toxicology drug
screen to determine the presence of drugs in a patient, if any. If a physi-
cian determines that such steps are not necessary prior to prescribing
dangerous drugs or controlled substances to the patient, the physician
must document in the medical record his or her rationale for not com-
pleting such steps.

(2) Treatment plan for chronic pain. The physician is re-
sponsible for a written treatment plan that is documented in the medi-
cal records. The medical record must include:

(A) How the medication relates to the chief presenting
complaint of chronic pain;

(B) dosage and frequency of any drugs prescribed;

(C) further testing and diagnostic evaluations to be or-
dered, if medically indicated;

(D) other treatments that are planned or considered;
(E) periodic reviews planned; and

(F) objectives that will be used to determine treatment
success, such as pain relief and improved physical and psychosocial
function.

(3) Informed consent. It is the physician's responsibility to
discuss the risks and benefits of the use of controlled substances for the
treatment of chronic pain with the patient, persons designated by the
patient, or with the patient's surrogate or guardian if the patient is with-
out medical decision-making capacity. This discussion must be docu-
mented by either a written signed document maintained in the records
or a contemporaneous notation included in the medical records. Dis-
cussion of risks and benefits must include an explanation of the:

(A) diagnosis;
(B) treatment plan;

(C) anticipated therapeutic results, including the realis-
tic expectations for sustained pain relief and improved functioning and
possibilities for lack of pain relief;

(D) therapies in addition to or instead of drug therapy,
including physical therapy or psychological techniques;

(E) potential side effects and how to manage them;

(F) adverse effects, including the potential for depen-
dence, addiction, tolerance, and withdrawal; and

(G) potential for impairment of judgment and motor
skills.

(4) Agreement for treatment of chronic pain. A proper pa-
tient-physician relationship for treatment of chronic pain requires the
physician to establish and inform the patient of the physician's expec-
tations that are necessary for patient compliance. If the treatment plan
includes extended drug therapy, the physician must use a written pain
management agreement between the physician and the patient outlin-
ing patient responsibilities, including the following provisions:

(A) the physician may require laboratory tests for drug
levels upon request;

(B) the physician may limit the number and frequency
of prescription refills;

(C) only the primary pain management physician or an-
other physician covering for the primary pain management physician
in compliance with Chapter 177, Subchapter E of this title (relating to
Physician Call Coverage Medical Services), may prescribe dangerous
and scheduled drugs for the treatment of chronic pain. For any pre-
scriptions issued for medications to treat acute or chronic pain by a
person other than the primary pain management physician or covering
physician, the terms of the agreement must require that at or before
the patient's next date of service, the patient notify the primary pain
management physician or covering physician about the prescription(s)
issued. The terms of the agreement must require that such notice in-
clude at a minimum the name and contact information for the person
who issued the prescription, the date of the prescription, and the name
and quantity of the drug prescribed;

(D) only one pharmacy designated by the patient will
be used for prescriptions for the treatment of chronic pain, with an ex-
ception for those circumstances for which the patient has no control or
responsibility, that prevent the patient from obtaining prescribed med-
ications at the designated pharmacy under the agreement. For such
circumstances, the agreement's terms must require that at or before
the patient's next date of service, the patient notify the primary pain
management physician or covering physician of the circumstances and
identify the pharmacy that dispensed the medication; and

(E) reasons for which drug therapy may be discontinued
(e.g. violation of agreement).

(5) Periodic review of the treatment of chronic pain.

(A) The physician must see the patient for periodic re-
view at reasonable intervals in view of the individual circumstances of
the patient.

(B) Periodic review must assess progress toward reach-
ing treatment objectives, taking into consideration the history of med-
ication usage, as well as any new information about the etiology of the
pain.

(C) Each periodic visit shall be documented in the med-
ical records.

(D) Contemporaneous to the periodic reviews, the
physician must note in the medical records any adjustment in the
treatment plan based on the individual medical needs of the patient.

(E) A physician must base any continuation or modifi-
cation of the use of dangerous and scheduled drugs for pain manage-
ment on an evaluation of progress toward treatment objectives.

(i) Progress or the lack of progress in relieving pain
must be documented in the patient's record.

(ii) Satisfactory response to treatment may be indi-
cated by the patient's decreased pain, increased level of function, and/or
improved quality of life.
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(iii)  Objective evidence of improved or diminished
function must be monitored. Information from family members or
other caregivers, if offered or provided, must be considered in deter-
mining the patient's response to treatment.

(iv) If the patient's progress is unsatisfactory, the
physician must reassess the current treatment plan and consider the
use of other therapeutic modalities.

(v) The physician must periodically review the pa-
tient's compliance with the prescribed treatment plan and reevaluate
for any potential for substance abuse or diversion. In such a review,
the physician must consider reviewing prescription data and history
related to the patient, if any, contained in the Prescription Drug Moni-
toring Program described by §§481.075, 481.076, and 481.0761 of the
Texas Health and Safety Code and consider obtaining at a minimum a
toxicology drug screen to determine the presence of drugs in a patient,
if any. If a physician determines that such steps are not necessary, the
physician must document in the medical record his or her rationale for
not completing such steps.

(6) Consultation and Referral. The physician must refer a
patient with chronic pain for further evaluation and treatment as nec-
essary. Patients who are at-risk for abuse or addiction require special
attention. Patients with chronic pain and histories of substance abuse or
with co-morbid psychiatric disorders require even more care. A con-
sult with or referral to an expert in the management of such patients
must be considered in their treatment.

(7) Medical records. The medical records shall document
the physician's rationale for the treatment plan and the prescription of
drugs for the chief complaint of chronic pain and show that the physi-
cian has followed these rules. Specifically the records must include:

(A) the medical history and the physical examination;
(B) diagnostic, therapeutic and laboratory results;

(C) evaluations and consultations;

(D) treatment objectives;

(E) discussion of risks and benefits;

(F) informed consent;

(G) treatments;

(H) medications (including date, type, dosage and
quantity prescribed);

(I) instructions and agreements; and
(J) periodic reviews.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603090

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: February 12, 2016

For further information, please call: (512) 305-7016
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CHAPTER 171.
PERMITS
22 TAC §171.3

The Texas Medical Board (Board) adopts amendments to
§171.3, concerning Physician-in-Training Permits, without
changes to the proposed text as published in the April 15, 2016,
issue of the Texas Register (41 TexReg 2662). The rule will not
be republished

POSTGRADUATE TRAINING

The amendments change language under subsection (c)(2)(D)
and (E) by eliminating an applicant's requirement to report hav-
ing been treated on an in- or outpatient basis for certain mental
or physical illnesses that "could" have impaired the applicant's
ability to practice medicine, and replacing same with language
that requires an applicant to report those physical or mental ill-
nesses that have impaired or currently impair the applicant's abil-
ity to practice medicine.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice
of medicine in this state; enforce this subtitle; and establish rules
related to licensure.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603091

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 183. ACUPUNCTURE
22 TAC §§183.2, 183.4, 183.5, 183.18, 183.20

The Texas Medical Board (Board) adopts amendments to
§183.2, concerning Definitions; §183.4, concerning Licensure;
§183.5, concerning Annual Renewal of License; §183.18,
concerning Administrative Penalties; and §183.20, concerning
Continuing Acupuncture Education, without changes to the
proposed text as published in the March 25, 2016, issue of
the Texas Register (41 TexReg 2283). The rules will not be
republished.

The amendment to §183.2 adds definitions for "Military service
member," "Military spouse,” "Military veteran," "Active duty," and
"Armed forces of the United States." These amendments are in
accordance with the passage of SB 1307 (84th Legislature, Reg-
ular Session) which amended Chapter 55 of the Texas Occupa-
tions Code.
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The amendment to §183.4 adds language to subsection (a)(10),
Alternative Licensing Procedure, expanding subsection (a)(10)
to include military service members and military veterans. The
amendment also includes language allowing the executive di-
rector to waive any prerequisite to obtaining a license for an ap-
plicant described in subsection (a)(10) after reviewing the appli-
cant's credentials. These amendments are in accordance with
the passage of SB 1307 (84th Legislature, Regular Session),
which amended Chapter 55 of the Texas Occupations Code.
Subsection (a)(10)(F) adds a provision for recognizing certain
training for Applicants with military experience, based on the
passage of SB 0162 (83rd Legislature, Regular Session). The
change to subsection (c)(2)(A) deletes the word "either" to make
the sentence grammatically correct.

The amendment to §183.5 adds new subsection (h) providing
that military service members who hold a license to practice in
Texas are entitled to two years of additional time to complete any
other requirement related to the renewal of the military service
member's license. This amendment is in accordance with the
passage of SB 1307 (84th Legislature, Regular Session) which
amended Chapter 55 of the Texas Occupations Code.

The amendment to §183.18 deletes subsection (g) due to redun-
dancy, as Chapters 187 and 189 relating to Procedural Rules
and Compliance already address Administrative Penalties.

The amendment to §183.20 adds new subsection (w) providing
that an acupuncturist, who is a military service member, may
request an extension of time, not to exceed two years, to com-
plete any continuing education requirements. This amendment
is in accordance with the passage of SB 1307 (84th Legislature,
Regular Session) which amended Chapter 55 of the Texas Oc-
cupations Code.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §205.101, which provides author-
ity for the Board to recommend rules to establish licensing and
other fees and recommend rules necessary to administer and
enforce this chapter.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.
TRD-201603092

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: March 25, 2016

For further information, please call: (512) 305-7016
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CHAPTER 184. SURGICAL ASSISTANTS
22 TAC §§184.4 - 184.6, 184.8, 184.18, 184.25

The Texas Medical Board (Board) adopts amendments to
§§184.4, 184.5, 184.6, 184.8, 184.18, and 184.25, concerning
Surgical Assistants, without changes to the proposed text as

published in the April 15, 2016, issue of the Texas Register (41
TexReg 2664).The rules will not be republished.

The amendment to §184.4, concerning Qualifications for Licen-
sure, corrects a citation in subsection (c)(3) related to a refer-
ence to an applicant's eligibility requirements for alternative li-
cense procedures for military service members, veterans, and
spouses. The correction clarifies that the eligibility requirements
are listed in additional numbered paragraphs of subsection (c).

The amendment to §184.5, concerning Procedural Rules for Li-
censure Applicants, amends subsection (b), clarifying the deter-
mination of licensure eligibility process related to an application
for surgical assistant licensure. The amendments further clarify
that the procedures outlined under Chapter 187 of this title (relat-
ing to Procedural Rules) concerning determinations of licensure
ineligibility apply to applications for surgical assistant licensure.

The amendment to §184.6, concerning Licensure Documenta-
tion, deletes the word "medical" to correct a reference to the cat-
egory of surgical assistant licensure.

The amendment to §184.8, concerning License Renewal,
deletes the word "residence", as such information is not col-
lected by the Medical Board in the process of renewing a
surgical assistant's license.

The amendment to §184.18, concerning Administrative Penal-
ties, eliminates subsection (f) due to the language's redundancy
with Chapters 187 and 189 of this title (relating to Procedural
Rules and Compliance Program) which sufficiently address the
process related to imposition of administrative penalties.

The amendment to §184.25, concerning Continuing Education,
deletes subsection (k), due to the language's redundancy with
§184.18 of this title (relating to Administrative Penalties) and
Chapter 187 of this title (relating to Procedural Rules) which suf-
ficiently address the process related to imposition of administra-
tive penalties.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the prac-
tice of medicine in this state; enforce this subtitle; and establish
rules related to licensure. The amendment is also adopted under
the authority of Texas Occupations Code Annotated, §§206.101,
206.203, 206.209, 206.212, 206.313 and 206.351.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603093

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 305-7016
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CHAPTER 187. PROCEDURAL RULES
SUBCHAPTER B. INFORMAL BOARD
PROCEEDINGS

22 TAC §187.16, §187.19

The Texas Medical Board (Board) adopts amendments to
§187.16, concerning Informal Show Compliance Proceedings
(ISCs), and §187.19, concerning Resolution by Agreed Order,
without changes to the proposed text as published in the April 1,
2016, issue of the Texas Register (41 TexReg 2386). The rules
will not be republished.

The amendment to §187.16 adds clarifying language to the no-
tice provision in order to clearly state that the notice provided
to complainants differs from the notice provided to licensees, in
that the latter contains the ISC evidence, which is confidential by
statute and cannot legally be disclosed to the complainant.

The amendment to §187.19 eliminates subsection (e) relating
to post-ISC negotiations, via telephone or in person, between
panel members, Respondents and board staff, as this provision
does not comport with our current process relating to post-ISC
negotiations between board members and Respondents. Addi-
tionally, such negotiation between board members (directly) and
Respondents is specifically reserved and provided for during the
mediation process.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice
of medicine in this state; enforce this subtitle; and establish rules
related to licensure.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603094

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 188. PERFUSIONISTS

22 TAC §§188.1 - 188.15, 188.17 - 188.24, 188.26, 188.28,
188.29

The Texas Medical Board (Board), and the Perfusionist Licen-
sure Advisory Committee (Advisory Committee), adopts new
§§188.1 - 188.15, 188.17 - 188.24, 188.26, 188.28 and 188.29,
concerning Perfusionists. Sections 188.1, 188.3, 188.5, 188.7
- 188.15, 188.17 - 188.23, and 188.29 are adopted without
changes to the proposed text as published in the March 25,

2016, issue of the Texas Register (41 TexReg 2288). The rules
will not be republished. Sections 188.2, 188.4, 188.6, 188.24,
188.26, and 188.28 are adopted with non-substantive and minor
grammatical changes. The rules will be republished.

The adopted rules establish qualifications, procedures, require-
ments and processes that enable the Board to regulate the prac-
tice of perfusion and perform the various functions, including li-
censing, compliance, and enforcement, as it relates to the prac-
tice of perfusion in Texas.

The Texas Legislature enacted Senate Bill 202 (S.B. 202),
84th Legislature, Regular Session (2015), which transferred
the Perfusionist licensing program, under Chapter 603 of the
Texas Occupations Code, from the Department of State Health
Services (DSHS) to the Texas Medical Board (Board). The
statutory amendments transferring regulation of Perfusionists
from DSHS to the Board took effect on September 1, 2015.

The adopted new rules under 22 TAC Chapter 188 are adopted
in accordance with the changes to Chapter 603 of the Texas
Occupations Code, as enacted by S.B. 202, and are necessary
to enable the Board to regulate the practice of perfusion and
perform the various functions, including licensing, compliance,
and enforcement relating the practice of perfusion.

No comments were received regarding adoption of the new
rules.

The new rules are adopted under the authority of the Texas Oc-
cupations Code Annotated, §603.152, which provides authority
for the Board to adopt rules as necessary to: regulate the prac-
tice of perfusion; enforce Chapter 603 of the Texas Occupations
Code; and perform its duties under Chapter 603 of the Texas
Occupations Code.

No other statutes, articles or codes are affected by this adoption.

$188.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--The Licensed Perfusionists Act, Title 3, Subtitle
K, Texas Occupations Code Annotated Chapter 603.

(2) Active duty--A person who is currently serving as full-
time military service member in the armed forces of the United States
or active duty military service as a member of the Texas military forces,
as defined by §437.001, Government Code, or similar military service
of another state.

(3) Address of record--The mailing address of each li-
censee or applicant as provided to the agency pursuant to the Act.

(4) Advisory committee--The Perfusionist Licensure Ad-
visory Committee, an informal advisory committee to the board whose
purpose is to advise the board regarding rules relating to the licensure,
enforcement, and discipline of perfusionists.

(5) APA--Administrative Procedure Act, Texas Govern-
ment Code, Chapter 2001 as amended.

(6) Applicant--A person seeking a perfusionist license
from the board.

(7) Armed forces of the United States--Army, Navy, Air
Force, Coast Guard, or Marine Corps of the United States or a reserve
unit of one of those branches of the armed forces.

(8) Board--The Texas Medical Board.
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(9) Delegating physician--A physician licensed by the
board who delegates, to a licensed perfusionist, the practice of perfu-
sion.

(10) Health care professional--A licensed perfusionist,
provisional licensed perfusionist, or any person licensed, certified, or
registered by the state in a health-related profession.

(11) Military service member--A person who is on active
duty.

(12) Military spouse--A person who is married to a military
service member.

(13) Military veteran--A person who served on active duty
and who was discharged or released from active duty.

(14) Perfusion--The function necessary for the support,
treatment, measurement, or supplementation of the cardiovascular,
circulatory, or respiratory system, or a combination of those activities,
and to ensure the safe management of physiologic functions by
monitoring the parameters of the system under an order and under the
supervision of a licensed physician, including:

(A) the use of extracorporeal circulation, cardiopul-
monary support techniques, and other therapeutic and diagnostic
technologies;

(B) counterpulsation, ventricular assistance, or auto-
transfusion (including blood conservation techniques), administration
of cardioplegia, and isolated limb perfusion;

(C) theuse of techniques involving blood management,
advanced life support, and other related functions; and

(D) inthe performance of the acts described in this sub-
paragraph:

(i) the administration of:
(I) pharmacological and therapeutic agents; or

(II) blood products or anesthetic agents through
the extracorporeal circuit or through an intravenous line as ordered by
a physician;

(ii) the performance and use of:
(I) anticoagulation analysis;
(II) physiologic analysis;
(11I) blood gas and chemistry analysis;
(1V)  hematocrit analysis;
(V) hypothermia;
(VD) hyperthermia;
(VII) hemoconcentration; and
(VIIl) hemodilution; and

(iii)  the observation of signs and symptoms related
to perfusion services, the determination of whether the signs and symp-
toms exhibit abnormal characteristics, and the implementation of ap-
propriate reporting, perfusion protocols, or changes in or the initiation
of emergency procedures.

(15) Perfusionist--A person licensed as a perfusionist by
the board.

(16) Perfusion protocols--Perfusion-related policies and
protocols developed or approved by a licensed health facility or a

physician through collaboration with administrators, licensed perfu-
sionists, and other health professionals.

(17) Provisional licensed perfusionist--A person provi-
sionally licensed as a perfusionist by the board.

(18) Submit--The term used to indicate that a completed
item has been actually received and date-stamped by the board along
with all required documentation and fees, if any.

(19) Supervision--Supervision of a provisionally licensed
perfusionist by a licensed perfusionist or a physician who is licensed
by the Texas Medical Board and certified by the American Board of
Thoracic Surgery or certified in cardiovascular surgery by the Amer-
ican Osteopathic Board of Surgery. Supervision includes overseeing
the activities of, and accepting responsibility for, the perfusion services
rendered by a provisionally licensed perfusionist.

§$188.4.  Qualifications for Licensure.

(a) Except as otherwise provided in this section, an individual
applying for licensure must:

(1) submit an application on forms approved by the board;
(2) pay the appropriate application fee;

(3) certify that the applicant is mentally and physically able
to function safely as a perfusionist;

(4) not have a license, certification, or registration in this
state or from any other licensing authority or certifying professional
organization that is currently revoked, suspended, or subject to proba-
tion or other disciplinary action for cause;

(5) have no proceedings that have been instituted against
the applicant for the restriction, cancellation, suspension, or revocation
of certificate, license, or authority to practice perfusion in the state, ter-
ritory, Canadian province, country, or uniformed service of the United
States in which it was issued;

(6) have no prosecution pending against the applicant in
any state, federal, or Canadian court for any offense that under the laws
of this state is a felony;

(7) be of good professional character;

(8) not have violated any provision of any federal or state
statute relating to confidentiality of patient communications or records;

(9) nothave been convicted of a felony or a crime involving
moral turpitude;

(10) not use drugs or alcohol to an extent that affects the
applicant's professional competency;

(11) not have engaged in fraud or deceit in applying for a
license;

(12) pass an independently evaluated perfusionist exami-
nation approved by the board;

(13) have successfully completed an educational program
as set forth in subparagraphs (A) and (B) of this paragraph:

(A) aperfusion education program that is accredited by
the Commission on Accreditation of Allied Health Education Programs
(CAAHEP) at the time of graduation; and

(B) a substantially equivalent program with require-
ments as stringent as those established by the Accreditation Committee
for Perfusion Education (AC-PE) and approved by the board.

(i) Degrees and course work received in interna-
tional countries shall be acceptable only if the degree or coursework
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has educational standards that are as stringent as those established by
the AC-PE and approved by CAAHEP or their successors.

(i) An international training program shall be ac-
ceptable only if it has educational standards as stringent as those es-
tablished by the AC-PE and approved by the CAAHEP or their succes-
sors.

(14) submit a complete and legible set of fingerprints, on
a form prescribed by the medical board, to the medical board or to
the Department of Public Safety for the purpose of obtaining criminal
history record information from the Department of Public Safety and
the Federal Bureau of Investigation, as required by §603.2571 of the
Act.

(15) submit to the board any other information the board
considers necessary to evaluate the applicant's qualifications.

(b) Competency Examination. An individual applying for li-
censure must submit proof of passage of the required perfusion exam-
ination administered by the American Board of Cardiovascular Perfu-
sion (ABCP).

(1) If an applicant has already successfully completed the
required examination administered by the ABCP, the applicant shall not
be required to be reexamined, provided that the applicant furnishes the
board with a copy of the test results indicating that the applicant passed
the examination and proof that he or she has been certified by the ABCP
for some time period within three years immediately preceding date of
application.

(2) An applicant who fails the required competency exam-
ination administered by the ABCP four times may not reapply as a pro-
visional licensed perfusionist.

(3) The board shall waive the examination requirement for
an applicant who, at the time of application:

(A) s licensed or certified by another state that has li-
censing or certification requirements that the board determines to be
substantially equivalent to the requirements of this chapter; or

(B) holds a certificate as a certified clinical perfusionist
issued by the ABCP before January 1, 1994, authorizing the holder to
practice perfusion in a state that does not license or certify perfusionists.

(c) Jurisprudence Examination. Applicants for licensure must
pass a jurisprudence examination ("JP exam"), which shall be con-
ducted on the licensing requirements and other laws, rules, or regu-
lations applicable to the perfusionist profession in this state. The ju-
risprudence examination shall be developed and administered as fol-
lows:

(1) Questions for the JP Exam shall be prepared by agency
staff with input from the Advisory Committee and board and the agency
staff shall make arrangements for a facility by which applicants can
take the examination.

(2) Applicants must pass the JP exam with a score of 75
or better within three attempts, unless the board allows an additional
attempt based upon a showing of good cause. An applicant who is
unable to pass the JP exam within three attempts must appear before the
Licensure Committee of the board to address the applicant's inability
to pass the examination and to re-evaluate the applicant's eligibility for
licensure. It is at the discretion of the committee to allow an applicant
additional attempts to take the JP exam.

(3) An examinee shall not be permitted to bring books,
compends, notes, journals, calculators or other help into the ex-
amination room, nor be allowed to communicate by word or sign
with another examinee while the examination is in progress without

permission of the presiding examiner, nor be allowed to leave the ex-
amination room except when so permitted by the presiding examiner.

(4) Irregularities during an examination such as giving or
obtaining unauthorized information or aid as evidenced by observation
or subsequent statistical analysis of answer sheets, shall be sufficient
cause to terminate an applicant's participation in an examination, in-
validate the applicant's examination results, or take other appropriate
action.

(5) A person who has passed the JP Exam shall not be re-
quired to retake the Exam for another or similar license, except as a
specific requirement of the board.

(6) The JP examination must be taken and passed no more
than two years prior to the date of the application for licensure.

(d) Alternative License Procedures for Military Service Mem-
bers, Military Veterans, and Military Spouses.

(1) Anapplicant who is a military service member, military
veteran, or military spouse may be eligible for alternative demonstra-
tions of competency for certain licensure requirements. Unless specif-
ically allowed in this subsection, an applicant must meet the require-
ments for licensure as specified in this chapter.

(2) To be eligible, an applicant must be a military service
member, military veteran, or military spouse and meet one of the fol-
lowing requirements:

(A) holds an active unrestricted perfusionist license is-
sued by another state that has licensing requirements that are substan-
tially equivalent to the requirements for a Texas perfusionist license; or

(B) within the five years preceding the application date
held a perfusionist license in this state.

(3) The executive director may waive any prerequisite to
obtaining a license for an applicant described by this subsection after
reviewing the applicant's credentials.

(4) Applications for licensure from applicants qualifying
under this section, shall be expedited by the board's licensure division.
Such applicants shall be notified, in writing or by electronic means, as
soon as practicable, of the requirements and process for renewal of the
license.

(5) Alternative Demonstrations of Competency Allowed.
Applicants qualifying under this section, notwithstanding:

(A) the one year expiration in §188.5 of this chapter (re-
lating to Procedural Rules for Licensure Applicants), are allowed an
additional six months to complete the application prior to it becoming
inactive; and

(B) the requirement to produce a copy of a valid and
current certificate demonstrating completion of an educational program
as described in this section and required in §188.6 of this chapter (re-
lating to Licensure Documentation), may substitute certification from
the ABCP if it is made on a valid examination transcript.

(e) Applicants with Military Experience.

(1) The board shall, with respect to an applicant who is a
military service member or military veteran as defined in §188.2 of
this chapter (relating to Definitions), credit verified military service,
training, or education toward the licensing requirements, other than an
examination requirement, for a license issued by the board.

(2) This section does not apply to an applicant who:

(A) hashad a perfusionist license suspended or revoked
by another state, territory, Canadian province or country;
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(B) holds a perfusionist license issued by another state,
territory, Canadian province or country that is subject to a restriction,
disciplinary order, or probationary order; or

(C) has an unacceptable criminal history.

$188.6. Licensure Documentation.
(a) Original documents include, but are not limited to, those
listed in subsections (b) and (c) of this section.

(b) Documentation required of all applicants for licensure.

(1) Birth Certificate/Proof of Age. Each applicant for li-
censure must provide a copy of a birth certificate and translation if
necessary to prove that the applicant is at least 21 years of age. In
instances where a birth certificate is not available the applicant must
provide copies of a passport or other suitable alternate documentation.

(2) Name change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present copies of marriage licenses, divorce decrees,
or court orders stating the name change. In cases where the applicant's
name has been changed by naturalization, the applicant should send
the original naturalization certificate by certified mail to the board of-
fice for inspection.

(3) Examination verification. Each applicant for licensure
must have the appropriate testing service that administered the required
perfusionist competency examination, described in §188.4 of this chap-
ter (relating to Qualifications for Licensure), submit verification of the
applicant's passage of the examination directly to the board or verifica-
tion of current certification by the ABCP.

(4) Certificate from Educational Program or other State Li-
cense. All applicants must submit:

(A) a certificate of successful completion of an educa-
tional program as described in §188.4 of this chapter, unless the appli-
cant qualifies for the special eligibility provision regarding education
under §188.4 of this chapter;

(B) If an applicant is or has been licensed, certified, or
registered in another state, territory, or jurisdiction, the applicant must
submit information required by the board concerning that license, cer-
tificate or registration on official board forms.

(5) Transcripts. Each applicant must have his or her ed-
ucational program(s) submit a transcript of courses taken and grades
obtained to demonstrate compliance with curriculum requirements un-
der §188.4 of this chapter.

(6) Evaluations.

(A) All applicants must provide evaluations, on forms
provided by the board, of their professional affiliations for the past three
years or since graduation from an educational program, in compliance
with §188.4 of this chapter, whichever is the shorter period.

(B) The evaluations must come from at least three su-
pervisors or instructors who are either licensed perfusionists or licensed
physicians and have each supervised the applicant's work experience.

(C) An exception to subparagraph (B) of this paragraph
may be made for those applicants who provide adequate documenta-
tion that they have not been supervised by at least three licensed physi-
cians or licensed perfusionists for the three years preceding the board's
receipt of application or since graduation, whichever is the shorter pe-
riod.

(7) License verifications. Each applicant for licensure who
is licensed, registered, or certified in another state must have that state
submit, directly to the board, proof that the applicant's license, regis-

tration, or certification is current and in full force and that the license,
registration, or certification has not been restricted, suspended, revoked
or otherwise subject to disciplinary action. The other state shall also
include a description of any sanctions imposed by or disciplinary mat-
ters pending in the state.

(c) Applicants may be required to submit other documentation,
which may include the following:

(1) Translations. Any document that is in a language other
than the English language will need to have a certified translation pre-
pared and a copy of the translation submitted with the translated doc-
ument.

(A) An official translation from the school or appropri-
ate agency attached to the foreign language transcript or other docu-
ment is acceptable.

(B) 1If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be
translated and returned to the board.

(C) Documents must be translated by a translation
agency who is a member of the American Translation Association or
a United States college or university official.

(D) The translation must be on the translator's letter-
head, and the translator must verify that it is a "true word for word
translation" to the best of his/her knowledge, and that he/she is fluent
in the language translated, and is qualified to translate the document.

(E) The translation must be signed in the presence of a
notary public and then notarized. The translator's name must be printed
below his/her signature. The notary public must use the phrase: "Sub-
scribed and Sworn this day of ,20__ " The notary
must then sign and date the translation, and affix his/her notary seal to
the document.

(2) Arrest records. If an applicant has ever been arrested,
the applicant must request that the arresting authority submit to the
board copies of the arrest and arrest disposition.

(3) Inpatient treatment for alcohol/substance disorder or
mental illness. An inpatient facility shall include a hospital, ambula-
tory surgical center, nursing home, and rehabilitation facility. Each
applicant that has been admitted to an inpatient facility within the
last five years for treatment of alcohol/substance disorder or mental
illness (recurrent or severe major depressive disorder, bipolar disorder,
schizophrenia, schizoaffective disorder, or any severe personality dis-
order), or a physical illness that impairs or has impaired the applicant's
ability to practice perfusion, shall submit documentation must submit
the following:

(A) applicant's statement explaining the circumstances
of the inpatient treatment/hospitalization;

(B) allrecords, submitted directly from the inpatient fa-
cility;
(C) a statement from the applicant's treating physi-

cian/psychotherapist as to diagnosis, prognosis, medications pre-
scribed, and follow-up treatment recommended; and

(D) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioner committee.

(4) Outpatient treatment for alcohol/substance disorder or
mental illness. Each applicant that has been treated on an outpatient ba-
sis within the past five years for alcohol/substance disorder or mental
illness (recurrent or severe major depressive disorder, bipolar disorder,
schizophrenia, schizoaffective disorder, or any severe personality dis-
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order), or a physical illness that impairs or has impaired the applicant's
ability to practice perfusion, shall submit documentation to include, but
not limited to the following:

(A) applicant's statement explaining the circumstances
of the outpatient treatment;

(B) a statement from the applicant's treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications pre-
scribed, and follow-up treatment recommended; and

(C) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioners committee.

(5) Malpractice. If an applicant has ever been named in a
malpractice claim filed with any liability carrier or if an applicant has
ever been named in a malpractice suit, the applicant must:

(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant's
insurance;

(B) for each claim that becomes a malpractice suit, have
the attorney representing the applicant in each suit submit a letter to
the board explaining the allegation, relevant dates of the allegation,
and current status of the suit. If the suit has been closed, the attorney
must state the disposition of the suit and, if any money was paid, the
amount of the settlement. If such letter is not available, the applicant
will be required to furnish a notarized affidavit explaining why this
letter cannot be provided; and

(C) provide a statement composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the
allegations.

(6) Additional documentation. Additional documentation
may be required as is deemed necessary to facilitate the investigation
of any application for licensure.

(d) The board may, in unusual circumstances, allow substitute
documents where proof of exhaustive efforts on the applicant's part
to secure the required documents is presented. These exceptions are
reviewed by the board's executive director on a case-by-case basis.

$188.24.  Continuing Education.

(a) Completion of continuing education (CE) requirements by
licensee with current certification by the ABCP or its successor agency.
Completion of continuing education requirements may be documented
by demonstrating current certification by the ABCP annual license re-
newal.

(b) Completion of CE requirements by licensee without cur-
rent certification by the ABCP. A licensee without current certification
by the ABCP at the time of license renewal must meet the following
criteria.

(1) Document a minimum of 30 continuing education
credit (CEUs) every 24 months (24 month timeline is in relation to the
biennial registration period, not the calendar year). A licensee must
report during registration if she or he has completed the required CE.
Documentation of CE courses shall be made available to the Board
upon request, but should not be mailed with the registration payment.
Random audits will be made to assure compliance. A minimum of
15 hours of CEU must be earned in Category 1. The activity period
covered in the professional activity report is from the date of licensure
to the third licensure renewal date and every subsequent third license
renewal date.

(2) Document a minimum of 40 clinical perfusion cases in
atwo-year period by submitting a clinical activity report upon renewal,

on the approved form, demonstrating completion of 40 cases each bien-
nial as the Primary Perfusionist for Cardiopulmonary bypass (instructor
or primary), ECMO, VAD, Isolated Limb Perfusion, or VENO-VENO
bypass.

(3) One CEU or contact hour activity is defined as 50 min-
utes spent in an organized, structured or unstructured learning experi-
ence. Categories of CEU activities are:

(A) Category I--Perfusion Meetings and Other Perfu-
sion Related Activity--Perfusion meetings are those programs and sem-
inars in which a minimum of 75% of the contact hours consist of per-
fusion related material. Only those meetings approved by the ABCP
will qualify for Category 1 hours. Examples:

(i) International, national regional, and state perfu-
sion meetings.

(i) Publication of perfusion related book chapter or
paper in a professional journal.

(iii) Presentation at an international, national, re-
gional or state perfusion journal.

(B) Category II--Non-Accredited Perfusion Meetings
and Other Medical Meetings--This category includes international,
national, regional, and state meetings that have not been approved by
the ABCP, local perfusion meetings and all other medically related
meetings. Examples:

(i) International, National, Regional, and State, per-
fusion meetings that have not been accredited by the ABCP.

(i) Local perfusion meetings (do not require ABCP
accreditation). Any perfusion meeting NOT EQUALLY ACCESSI-
BLE to the general CCP community, this includes manufacturer-spe-
cific and company-sponsored educational activities.

(iii) International, National, Regional, or Local
medically-related meetings.

(C) Category IlI--Individual Education and Other Self-
Study Activities Credit in this category is acquired on an hour for hour
basis of the time spent in these non-accredited or non-supervised activ-
ities. Examples:

(i) Reading or viewing medical journals, audio-vi-
sual, or other educational material.

(ii) Participation in electronic forums.
(iii) Participation in a Journal Club.

(iv) Participation in
sional-related course work.

degree-oriented,  profes-

(v) Presentation of perfusion topic at a non-perfu-
sion meeting.

(4) Documentation of activities. Licensees are responsible
for reporting completion of their professional activities. This informa-
tion must be reported to the board at the time of registration and renewal
and documentation must be submitted to the board upon request. Credit
will not be granted for activities that are not documented. The suitable
documentation is outlined as follows:

(A) Category I--Perfusion meetings--Approved perfu-
sion meetings held before June 30, 1998, may be documented by copies
of registration receipts or official meeting name tags. For approved per-
fusion meetings held after June 30, 1998, an official document from the
meeting sponsor documenting attendance and the number of hours re-
ceived must be provided.
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(i) Perfusion Publications must have complete refer-
ence of book or article (authors, title, journal and date/volume of jour-
nal).

(ii) Perfusion Presentations must have copy of pro-
gram agenda.

(B) Category II--International, national, regional, and
state perfusion meetings not accredited by the ABCP, local perfusion
meetings and all other medical meetings--must provide an official doc-
ument stating CEUs awarded and copy of the meeting program.

(C) Category IlI--All self-study activities will require
an official record of completion or written summary of the activity.

(D) Submission of a clinical activity report upon re-
newal, on the approved form, demonstrating completion of 40 cases
each biennial as the Primary Perfusionist for Cardiopulmonary bypass
(instructor or primary), ECMO, VAD, Isolated Limb Perfusion, or
VENO-VENO bypass.

(c) A licensee may request in writing an exemption for the fol-
lowing reasons:

(1) the licensee's catastrophic illness;

(2) the licensee's military service of longer than one year's
duration outside the state;

(3) the licensee's residence of longer than one year's dura-
tion outside the United States; or

(4) good cause shown submitted in writing by the licensee
that gives satisfactory evidence to the board that the licensee is unable
to comply with the requirement for continuing education.

(d) Exemptions are subject to the approval of the executive
director of the board and must be requested in writing at least 30 days
prior to the expiration date of the license.

(e) An exception under subsection (c) of this section may not
exceed one year but may be requested annually, subject to the approval
of the executive director of the board.

(f) This section does not prevent the board from taking board
action with respect to a licensee or an applicant for a license by re-
quiring additional hours of continuing education or of specific course
subjects.

(g) The board may require written verification of both formal
and informal credits from any licensee within 30 days of request. Fail-
ure to provide such verification may result in disciplinary action by the
board.

(h) Unless exempted under the terms of this section, a li-
censee's apparent failure to obtain and timely report the number of
hours of CE as required annually and provided for in this section shall
result in the denial of licensure renewal until such time as the licensee
obtains and reports the required CE hours.

(i) CE hours that are obtained to comply with the CE require-
ments for the preceding year as a prerequisite for obtaining licensure
renewal, shall first be credited to meet the CE requirements for the pre-
vious year. Once the previous year's CE requirement is satisfied, any
additional hours obtained shall be credited to meet the CE requirements
for the current year.

(j) A false report or statement to the board by a licensee re-
garding CE hours reportedly obtained shall be a basis for disciplinary
action by the board pursuant to §603.401 of the Act. A licensee who is
disciplined by the board for such a violation may be subject to the full
range of actions authorized by the Act including suspension or revoca-

tion of the perfusionist's license, but such action shall not be less than
an administrative penalty of $500.

(k) A perfusionist, who is a military service member, may re-
quest an extension of time, not to exceed two years, to complete any
CE requirements.

§188.26. Exemption from Registration Fee for Retired Perfusionists
Providing Voluntary Charity Care.

(a) A retired perfusionist licensed by the board whose only
practice is the provision of voluntary charity care shall be exempt from
the registration fee.

(b) As used in this section:

(1) "voluntary charity care" means perfusion services pro-
vided for no compensation to:

(A) indigent populations;
(B) in medically underserved areas; or
(C) for a disaster relief organization.

(2) "compensation" means direct or indirect payment of
anything of monetary value, except payment or reimbursement of rea-
sonable, necessary, and actual travel and related expenses.

(c) To qualify for and obtain such an exemption, a perfusionist
must truthfully certify under oath, on a form approved by the board that
the following information is correct:

(1) the perfusionist's practice of perfusion does not include
the provision of perfusion services for either direct or indirect compen-
sation which has monetary value of any kind;

(2) the perfusionist's practice is limited to voluntary charity
care for which the perfusionist receives no direct or indirect compen-
sation of any kind for perfusion services rendered; and

(3) the perfusionist's practice does not include the provi-
sion of perfusion services to members of the perfusionist's family.

(d) A perfusionist who qualifies for and obtains an exemption
from the registration fee authorized under this section shall obtain and
report continuing education as required under the Act and §188.24 of
this chapter (relating to Continuing Education), except that the number
of credits of CE required shall be equal to two-thirds of the number of
continuing education hours required for renewal for a licensed perfu-
sionist.

(e) Aretired perfusionist who has obtained an exemption from
the registration fee as provided for under this section, may be subject
to disciplinary action under the Act based on unprofessional or dishon-
orable conduct likely to deceive, defraud, or injure the public if the
perfusionist engages in the compensated practice of perfusion or the
provision of perfusion services to members of the perfusionist's fam-
ily.

(f) A perfusionist who attempts to obtain an exemption from
the registration fee under this section by submitting false or misleading
statements to the board shall be subject to disciplinary action pursuant
to the Act in addition to any civil or criminal actions provided for by
state or federal law.

(g) A perfusionist may return to active status by applying to the
board, paying an application fee equal to an application fee for a per-
fusionist license, complying with the requirements for license renewal
under the Act, and submitting professional evaluations from each em-
ployment held before the license was placed on retired status, demon-
strate any formal or informal continuing education obtained during the
period of retired status, provide a description of all voluntary charity
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care provided during the period of retired status, and complying with
subsection (h) of this section.

(h) The request of a perfusionist seeking a return to active sta-
tus whose license has been placed on official retired status for two years
or longer shall be submitted to the Licensure Committee of the board
for consideration and a recommendation to the full board for approval
or denial of the request. After consideration of the request and the
recommendation of the Licensure Committee, the board shall grant or
deny the request. If the request is granted, it may be granted without
conditions or subject to such conditions which the board determines are
necessary to adequately protect the public including but not limited to:

(1) completion of specified continuing education hours ap-
proved for Category 1 credits by a CE sponsor approved by the ABCP;

(2) limitation and/or exclusion of the practice of the appli-
cant to specified activities of the practice as a perfusionist;

(3) remedial education; and/or

(4) such other remedial or restrictive conditions or require-
ments which, in the discretion of the board are necessary to ensure pro-
tection of the public and minimal competency of the applicant to safely
practice as a perfusionist.

(i) The request of a perfusionist seeking a return to active sta-
tus whose license has been placed on retired status providing voluntary
charity care for less than two years may be approved by the executive
director of the board or submitted by the executive director to the Li-
censure Committee for consideration and a recommendation to the full
board for approval or denial of the request. In those instances in which
the executive director submits the request to the Licensure Committee
of the board, the Licensure Committee shall make a recommendation to
the full board for approval or denial. After consideration of the request
and the recommendation of the Licensure Committee, the board shall
grant or deny the request subject to such conditions which the board de-
termines are necessary to adequately protect the public including, but
not limited to, those options provided in subsection (h) of this section.

() Inevaluating a request of a perfusionist seeking a return to
active status whose license has been placed on retired status provid-
ing voluntary charity care, the Licensure Committee or the full board
may require a personal appearance by the requesting perfusionist at
the offices of the board, and may also require a physical or mental ex-
amination by one or more perfusionists or other health care providers
approved in advance in writing by the executive director, the secretary-
treasurer, the Licensure committee, or other designee(s) determined by
majority vote of the board.

$188.28.  Exemption from Registration Fee for Retired Perfusionists.
(a) The registration fee shall not apply to retired perfusionists.
To become exempt from the registration fee due to retirement:

(1) the perfusionist's current license must not be under an
investigation or order with the board or otherwise have a restricted li-
cense; and

(2) the perfusionist must request in writing on a form pre-
scribed by the board for his or her license to be placed on official retired
status.

(b) The following restrictions shall apply to perfusionists
whose licenses are on official retired status:

(1) the perfusionist must not engage in clinical activities or
practice perfusion in any state; and

(2) the perfusionist's license may not be endorsed to any
other state.

(c) A perfusionist may return to active status by applying to the
board, paying an application fee equal to an application fee for a per-
fusionist license, complying with the requirements for license renewal
under the Act, and submitting professional evaluations from each em-
ployment held before the license was placed on retired status, demon-
strate any formal or informal continuing education obtained during the
period of retired status and complying with subsection (d) of this sec-
tion.

(d) The request of a perfusionist seeking a return to active sta-
tus whose license has been placed on official retired status for two years
or longer shall be submitted to the Licensure Committee of the board
for consideration and a recommendation to the full board for approval
or denial of the request. After consideration of the request and the
recommendation of the Licensure Committee, the board shall grant or
deny the request. If the request is granted, it may be granted without
conditions or subject to such conditions which the board determines are
necessary to adequately protect the public including but not limited to:

(1) completion of specified continuing education hours ap-
proved for Category 1 credits by a CE sponsor approved by the ABCP;

(2) limitation and/or exclusion of the practice of the appli-
cant to specified activities of the practice as a perfusionist;

(3) remedial education; and/or

(4) such other remedial or restrictive conditions or require-
ments which, in the discretion of the board are necessary to ensure pro-
tection of the public and minimal competency of the applicant to safely
practice as a perfusionist.

(e) The request of a perfusionist seeking a return to active sta-
tus whose license has been placed on official retired status for less than
two years may be approved by the executive director of the board or
submitted by the executive director to the Licensure Committee for
consideration and a recommendation to the full board for approval or
denial of the request. In those instances in which the executive director
submits the request to the Licensure Committee of the board, the Li-
censure Committee shall make a recommendation to the full board for
approval or denial. After consideration of the request and the recom-
mendation of the Licensure Committee, the board shall grant or deny
the request subject to such conditions which the board determines are
necessary to adequately protect the public including but not limited to
those options provided in subsection (d)(1) - (4) of this section.

(f) Inevaluating a request to return to active status, the Licen-
sure Committee or the full board may require a personal appearance
by the requesting perfusionist at the offices of the board, and may also
require a physical or mental examination by one or more physicians or
other health care providers approved in advance in writing by the ex-
ecutive director, the secretary-treasurer, the Licensure Committee, or
other designee(s) determined by majority vote of the board.

(g) A perfusionist applying for retired status under subsections
(a) and (b) of this section may be approved for emeritus retired status, a
subgroup of "official retired status," provided that the perfusionist has:

(1) never received a remedial plan or been the subject of
disciplinary action by the Texas Medical Board;

(2) no criminal history, including pending charges, indict-
ment, conviction and/or deferred adjudication in Texas; and

(3) neverheld alicense, registration or certification that has
been restricted for cause, canceled for cause, suspended for cause, re-
voked or subject to another form of discipline in a state, or territory
of the United States, a province of Canada, a uniformed service of the
United States or other regulatory agency.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603096

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: March 25, 2016

For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 190. DISCIPLINARY GUIDELINES
SUBCHAPTER B. VIOLATION GUIDELINES
22 TAC §190.8

The Texas Medical Board (Board) adopts amendments to
§190.8, concerning Violation Guidelines, with changes to the
proposed text as published in the April 1, 2016, issue of the
Texas Register (41 TexReg 2387). The rule will be republished.
The change updates a reference in paragraph (1)(L)(ii).

The amendment to §190.8 adds the phrase "post-exposure pro-
phylaxis" to language related to the type of treatment that may
be provided by physicians for infectious diseases located under
paragraph (1)(L)(iii)(ll), so as to improve consistency and mirror
other language under paragraph (1)(L)(iii)(l), pertaining to sex-
ually transmitted diseases. The added phrase "post-exposure
prophylaxis" (PEP) is intended to further clarify that the purpose
of the exception is to potentially prevent infection and the further-
ance of an outbreak. The amendments change the definition of
a patient's "close contacts" so that the definition better reflects
guidance published by the Centers for Disease Control and Pre-
vention and local Texas health authority, so that the specific cir-
cumstances of a local communicable disease outbreak and pos-
sible drug shortages might be better addressed by physicians.
Language under paragraph (1)(L)(iii)(I1)(-a-), relating to Chicken
Pox, and paragraph (1)(L)(iii)(I1)(-f-), stating shingles, is deleted,
and replaced with the addition of the term Varicella zoster, for the
purpose of reorganizing the list and using scientific names. New
language is added to paragraph (1)(L)(iii)(11) and (1)(L)(iii)(11)(-g-)
providing language that would allow PEP to be administered by
physicians providing public health medical services pursuant to
a memorandum of understanding between the Department of
State Health Services and the Texas Medical Board, and for any
new or emergent communicable diseases not specifically listed
under the rule that are determined to be a public health threat
by state health authorities, thereby improving the state's abil-
ity to provide a quick public health response to communicable
diseases affecting the health of Texans. The terms "infectious
disease" and "communicable disease" are intended to be inter-
changeable.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority
for the Board to adopt rules and bylaws as necessary to: govern
its own proceedings; perform its duties; regulate the practice of
medicine in this state; enforce this subtitle; and establish rules
related to licensure.

No other statutes, articles or codes are affected by this adoption.

§190.8.  Violation Guidelines.

‘When substantiated by credible evidence, the following acts, practices,
and conduct are considered to be violations of the Act. The following
shall not be considered an exhaustive or exclusive listing.

(1) Practice Inconsistent with Public Health and Welfare.
Failure to practice in an acceptable professional manner consistent with
public health and welfare within the meaning of the Act includes, but
is not limited to:

(A) failure to treat a patient according to the generally
accepted standard of care;

(B) negligence in performing medical services;

(C) failure to use proper diligence in one's professional
practice;

(D) failure to safeguard against potential complica-
tions;

(E) improper utilization review;

(F) failure to timely respond in person when on-call or
when requested by emergency room or hospital staff;

(G) failure to disclose reasonably foreseeable side ef-
fects of a procedure or treatment;

(H) failure to disclose reasonable alternative treatments
to a proposed procedure or treatment;

(I) failure to obtain informed consent from the patient or
other person authorized by law to consent to treatment on the patient's
behalf before performing tests, treatments, procedures, or autopsies as
required under Chapter 49 of the Code of Criminal Procedure;

(J) termination of patient care without providing rea-
sonable notice to the patient;

(K) prescription or administration of a drug in a man-
ner that is not in compliance with Chapter 200 of this title (relating to
Standards for Physicians Practicing Complementary and Alternative
Medicine) or, that is either not approved by the Food and Drug Admin-
istration (FDA) for use in human beings or does not meet standards for
off-label use, unless an exemption has otherwise been obtained from
the FDA;

(L) prescription of any dangerous drug or controlled
substance without first establishing a defined physician-patient rela-
tionship.

(i) A defined physician-patient relationship must in-
clude, at a minimum:

(I) establishing that the person requesting the
medication is in fact who the person claims to be;

(II) establishing a diagnosis through the use of
acceptable medical practices, which includes documenting and per-
forming:

(-a-) patient history;

(-b-) mental status examination;

(-c-) physical examination that must be per-
formed by either a face-to-face visit or in-person evaluation as defined
in §174.2(3) and (4) of this title (relating to Definitions). The require-
ment for a face-to-face or in-person evaluation does not apply to mental
health services, except in cases of behavioral emergencies, as defined
by 25 TAC §415.253 (relating to Definitions); and

(-d-) appropriate diagnostic and laboratory
testing.
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(III) An online questionnaire or questions and
answers exchanged through email, electronic text, or chat or telephonic
evaluation of or consultation with a patient are inadequate to establish
a defined physician-patient relationship;

(IV) discussing with the patient the diagnosis and
the evidence for it, the risks and benefits of various treatment options;
and

(V) ensuring the availability of the licensee or
coverage of the patient for appropriate follow-up care.

(i) A proper professional relationship is also con-
sidered to exist between a patient certified as having a terminal illness
and who is enrolled in a hospice program, or another similar formal
program which meets the requirements of clause (i)(I) - (IV) of this
subparagraph, and the physician supporting the program. To have a
terminal condition for the purposes of this rule, the patient must be cer-
tified as having a terminal illness under the requirements of 40 TAC
§97.403 (relating to Standards Specific to Agencies Licensed to Pro-
vide Hospice Service) and 42 CFR 418.22.

(iii) Notwithstanding the provisions of this subpara-
graph, establishing a professional relationship is not required for:

(1) aphysician to prescribe medications for sex-
ually transmitted diseases for partners of the physician's established
patient, if the physician determines that the patient may have been in-
fected with a sexually transmitted disease; or

(1) a physician to prescribe dangerous drugs
and/or vaccines for post-exposure prophylaxis of disease for close
contacts of a patient if the physician diagnoses the patient with one
or more of the following infectious diseases listed in items (-a-) -
(-g-) of this subclause, or is providing public health medical services
pursuant to a memorandum of understanding entered into between the
board and the Department of State Health Services. For the purpose
of this clause, a "close contact" is defined as a member of the patient's
household or any person with significant exposure to the patient for
whom post-exposure prophylaxis is recommended by the Centers for
Disease Control and Prevention, Texas Department of State Health
Services, or local health department or authority ("local health author-
ity or department" as defined under Chapter 81 of the Texas Health and
Safety Code). The physician must document the treatment provided
to the patient's close contact(s) in the patient's medical record. Such
documentation at a minimum must include the close contact's name,
drug prescribed, and the date that the prescription was provided.

(-a-) Influenza;
(-b-) Invasive Haemophilus influenzae Type

(-c-) Meningococcal disease;

(-d-) Pertussis;

(-e-) Scabies;

(-f-) Varicella zoster; or

(-g-) acommunicable disease determined by
the Texas Department of State Health Services to:

(-1-) present an immediate threat of
a high risk of death or serious long-term disability to a large number of
people; and

(-2-) create a substantial risk of
public exposure because of the disease's high level of contagion or the
method by which the disease is transmitted.

(M) inappropriate prescription of dangerous drugs or
controlled substances to oneself, family members, or others in which
there is a close personal relationship that would include the following:

(i) prescribing or administering dangerous drugs or
controlled substances without taking an adequate history, performing
a proper physical examination, and creating and maintaining adequate
records; and

(ii) prescribing controlled substances in the absence
of immediate need. "Immediate need" shall be considered no more than
72 hours.

(N) providing on-call back-up by a person who is not li-
censed to practice medicine in this state or who does not have adequate
training and experience.

(O) delegating the performance of nerve conduction
studies to a person who is not licensed as a physician or physical
therapist without:

(i) first selecting the appropriate nerve conductions
to be performed;

(ii) ensuring that the person performing the study is
adequately trained;

(iii) being onsite during the performance of the
study; and

(iv) being immediately available to provide the per-
son with assistance and direction.

(2) Unprofessional and Dishonorable Conduct. Unprofes-
sional and dishonorable conduct that is likely to deceive, defraud, or
injure the public within the meaning of the Act includes, but is not lim-
ited to:

(A) violating a board order;

(B) failing to comply with a board subpoena or request
for information or action;

(C) providing false information to the board,
(D) failing to cooperate with board staff;
(E) engaging in sexual contact with a patient;

(F) engaging in sexually inappropriate behavior or
comments directed towards a patient;

(G) becoming financially or personally involved with a
patient in an inappropriate manner;

(H) referring a patient to a facility, laboratory, or phar-
macy without disclosing the existence of the licensee's ownership in-
terest in the entity to the patient;

(I) using false, misleading, or deceptive advertising;

(J) providing medically unnecessary services to a pa-
tient or submitting a billing statement to a patient or a third party payer
that the licensee knew or should have known was improper. "Improper"
means the billing statement is false, fraudulent, misrepresents services
provided, or otherwise does not meet professional standards;

(K) behaving in an abusive or assaultive manner to-
wards a patient or the patient's family or representatives that interferes
with patient care or could be reasonably expected to adversely impact
the quality of care rendered to a patient;

(L) failing to timely respond to communications from a
patient;

(M) failing to complete the required amounts of CME;
(N) failing to maintain the confidentiality of a patient;
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(O) failing to report suspected abuse of a patient by a
third party, when the report of that abuse is required by law;

(P) Dbehaving in a disruptive manner toward licensees,
hospital personnel, other medical personnel, patients, family members
or others that interferes with patient care or could be reasonably ex-
pected to adversely impact the quality of care rendered to a patient;

(Q) entering into any agreement whereby a licensee,
peer review committee, hospital, medical staff, or medical society is
restricted in providing information to the board; and

(R) commission of the following violations of federal
and state laws whether or not there is a complaint, indictment, or con-
viction:

(i) any felony;

(i) any offense in which assault or battery, or the
attempt of either is an essential element;

(iii)) any criminal violation of the Medical Prac-
tice Act or other statutes regulating or pertaining to the practice of
medicine;

(iv) any criminal violation of statutes regulating
other professions in the healing arts that the licensee is licensed in;

(v) any misdemeanor involving moral turpitude as
defined by paragraph (6) of this section;

(vi) bribery or corrupt influence;

(vii) burglary;

(viii)  child molestation;

(ix) kidnapping or false imprisonment;

(x) obstruction of governmental operations;
(xi) public indecency; and

(xii) substance abuse or substance diversion.

(S) contacting or attempting to contact a complainant,
witness, medical peer review committee member, or professional re-
view body as defined under §160.001 of the Act regarding statements
used in an active investigation by the board for purposes of intimida-
tion. It is not a violation for a licensee under investigation to have
contact with a complainant, witness, medical peer review committee
member, or professional review body if the contact is in the normal
course of business and unrelated to the investigation.

(T) failing to timely submit complete forms for pur-
poses of registration as set out in §166.1 of this title (relating to
Physician Registration) when it is the intent of the licensee to main-
tain licensure with the board as indicated through submission of an
application and fees prior to one year after a permit expires.

(3) Disciplinary actions by another state board. A volun-
tary surrender of a license in lieu of disciplinary action or while an
investigation or disciplinary action is pending constitutes disciplinary
action within the meaning of the Act. The voluntary surrender shall be
considered to be based on acts that are alleged in a complaint or stated
in the order of voluntary surrender, whether or not the licensee has de-
nied the facts involved.

(4) Disciplinary actions by peer groups. A voluntary relin-
quishment of privileges or a failure to renew privileges with a hospital,
medical staff, or medical association or society while investigation or
a disciplinary action is pending or is on appeal constitutes disciplinary
action that is appropriate and reasonably supported by evidence sub-
mitted to the board, within the meaning of §164.051(a)(7) the Act.

(5) Repeated or recurring meritorious health care liability
claims. It shall be presumed that a claim is "meritorious," within the
meaning of §164.051(a)(8) of the Act, if there is a finding by a judge or
jury that a licensee was negligent in the care of a patient or if there is a
settlement of a claim without the filing of a lawsuit or a settlement of a
lawsuit against the licensee in the amount of $50,000 or more. Claims
are "repeated or recurring," within the meaning of §164.051(a)(8) of
the Act, if there are three or more claims in any five-year period. The
date of the claim shall be the date the licensee or licensee's medical
liability insurer is first notified of the claim, as reported to the board
pursuant to §160.052 of the Act or otherwise.

(6) Discipline based on Criminal Conviction. The board is
authorized by the following separate statutes to take disciplinary action
against a licensee based on a criminal conviction:

(A) Felonies.

(i) Section 164.051(a)(2)(B) of the Medical Practice
Act, §204.303(a)(2) of the Physician Assistant Act, and §203.351(a)(7)
of the Acupuncture Act, (collectively, the "Licensing Acts") authorize
the board to take disciplinary action based on a conviction, deferred
adjudication, community supervision, or deferred disposition for any
felony.

(i)  Chapter 53, Texas Occupations Code authorizes
the board to revoke or suspend a license on the grounds that a person
has been convicted of a felony that directly relates to the duties and
responsibilities of the licensed occupation.

(iii) Because the provisions of the Licensing Acts
may be based on either conviction or a form of deferred adjudication,
the board determines that the requirements of the Act are stricter than
the requirements of Chapter 53 and, therefore, the board is not required
to comply with Chapter 53, pursuant to §153.0045 of the Act.

(iv) Upon the initial conviction for any felony,
the board shall suspend a physician's license, in accordance with
§164.057(a)(1)(A), of the Act.

(v) Upon final conviction for any felony, the board
shall revoke a physician's license, in accordance with §164.057(b) of
the Act.

(B) Misdemeanors.

(i) Section 164.051(a)(2)(B) of the Act authorizes
the board to take disciplinary action based on a conviction, deferred
adjudication, community supervision, or deferred disposition for any
misdemeanor involving moral turpitude.

(i) Chapter 53, Texas Occupations Code authorizes
the board to revoke or suspend a license on the grounds that a person
has been convicted of a misdemeanor that directly relates to the duties
and responsibilities of the licensed occupation.

(iii) For a misdemeanor involving moral turpitude,
the provisions of §164.051(a)(2) of the Medical Practice Act and
§205.351(a)(7) of the Acupuncture Act, may be based on either
conviction or a form of deferred adjudication, and therefore the board
determines that the requirements of these licensing acts are stricter
than the requirements of Chapter 53 and the board is not required to
comply with Chapter 53, pursuant to §153.0045 of the Act.

(iv) The Medical Practice Act and the Acupuncture
Act do not authorize disciplinary action based on conviction for a mis-
demeanor that does not involve moral turpitude. The Physician As-
sistant Act does not authorize disciplinary action based on conviction
for a misdemeanor. Therefore these licensing acts are not stricter than
the requirements of Chapter 53 in those situations. In such situations,
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the conviction will be considered to directly relate to the practice of
medicine if the act:

(I) arose out of the practice of medicine, as de-
fined by the Act;

(1I) arose out of the practice location of the
physician;

(I1I) involves a patient or former patient;

(1V) involves any other health professional with
whom the physician has or has had a professional relationship;

(V) involves the prescribing, sale, distribution, or
use of any dangerous drug or controlled substance; or

(VI) involves the billing for or any financial ar-
rangement regarding any medical service;

(v) Misdemeanors involving moral turpitude. Mis-
demeanors involving moral turpitude, within the meaning of the Act,
are those that involve dishonesty, fraud, deceit, misrepresentation, de-
liberate violence, or that reflect adversely on a licensee's honesty, trust-
worthiness, or fitness to practice under the scope of the person's license.

(C) In accordance with §164.058 of the Act, the board
shall suspend the license of a licensee serving a prison term in a state
or federal penitentiary during the term of the incarceration regardless
of the offense.

(7) Violations of the Health and Safety Code. In accor-
dance with §164.055 of the Act, the Board shall take appropriate dis-
ciplinary action against a physician who violates §170.002 or Chapter
171, Texas Health and Safety Code.

(8) For purposes of §164.051(a)(4)(C) of the Texas Occu-
pations Code, any use of a substance listed in Schedule I, as established
by the Commissioner of the Department of State Health Services under
Chapter 481, or as established under the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C. §801 et seq.) consti-
tutes excessive use of such substance.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.
TRD-201603097

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Effective date: July 7, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 305-7016
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PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 461. GENERAL RULINGS
22 TAC §461.10

The Texas State Board of Examiners of Psychologists adopts an
amendment to §461.10 without changes to the proposed text as
published in the April 15, 2016, issue of the Texas Register (41
TexReg 2669). The rule will not be republished.

The amendment is being adopted to ensure the protection and
safety of the public.

The amendment as adopted will increase licensure mobility, clar-
ify exemption under the Psychologists' Licensing Act, and better
ensure compliance with the letter and spirit of §501.004 of the
Occupations Code. Individuals with doctoral degrees in psychol-
ogy come to Texas from all over the United States and Canada to
complete the clinical training required for licensure and/or board
certification by providing psychological services in recognized
training institutions and facilities. Many of these individuals plan
on ultimately becoming licensed and practicing in states other
than Texas. Since the postdoctoral fellowship is essentially a
required or expected part of training, in spirit, it falls within the
category of "course of study" as listed in Tex. Occ. Code Ann.
§501.004(a)(2). Moreover, because these individuals may not
be staying in Texas to practice, it may be considered unreason-
able to expect them to start the licensure process by applying
for the PLP, though such may be of financial benefit to the facil-
ity in which they obtain their training. In terms of the "course of
study" issue, postdoctoral programs meeting national guidelines
include didactics in addition to research and other nonclinical ac-
tivities.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 13, 2016.

TRD-201602980

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: July 3, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 469. COMPLAINTS AND
ENFORCEMENT
22 TAC §469.13

The Texas State Board of Examiners of Psychologists adopts an
amendment to §469.13, concerning Non-Compliance with Pro-
fessional Development Requirements, with changes to the pro-
posed text as published in the April 15, 2016, issue of the Texas
Register (41 TexReg 2670). The rule will be republished.

The amendment is being adopted to ensure the protection and
safety of the public.

The amendment as adopted is necessary to resolve a conflict
with the requirement set forth in Board rule §461.11(c)(5) that
all professional development hours be obtained during the
12-month period preceding a licensee's renewal date.
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No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

$§469.13.  Non-Compliance with Professional Development Require-
ments.

(a) The license of any licensee who fails to comply with the
Board's mandatory professional development requirements pursuant to
Board rule §461.11 of this title (relating to Professional Development),
is on delinquent status as of the renewal date of the license.

(b) If professional development compliance is not proved
within 45 days after the license renewal date, the licensee shall be
subject to a complaint for violation of Board rule §461.11(a) of this
title applies.

(c) A person may not engage in the practice of psychology
with a delinquent license, as stated in Board rule §461.7(c) of this title
(relating to License Statuses).

(d) Ifthe license is not activated within one year of expiration
and goes void, a new application must be filed to obtain active licen-
sure, and the professional development complaint will be reinstated.
The complaint must be resolved before a new license will be issued.

(e) Upon notice of professional development violation, the li-
censee may:

(1) Submit proof that professional development was ob-
tained within the year preceding the renewal date. Upon receipt and
approval, the complaint will be dismissed;

(2) For a first violation, submit proof of late compliance
and pay an administrative penalty, which is not considered disciplinary
action;

(3) Resign the license in lieu of adjudication by requesting
an agreed order of resignation; or

(4) Appear before an informal settlement conference to re-
solve the matter.

(f) Any payment of an administrative penalty to resolve a com-
plaint is in addition to any applicable renewal fee and late renewal fee
assessed by the Licensing Division for late license renewal, pursuant
to Board rule §473.4 of this title (relating to Late Fees for Renewals
(Not Refundable)).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 13, 2016.

TRD-201602981

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: July 3, 2016

Proposal publication date: April 15, 2016

For further information, please call: (512) 305-7706

¢ ¢ ¢
TITLE 28. INSURANCE

PART 2. TEXAS DEPARTMENT OF
INSURANCE, DIVISION OF WORKERS'
COMPENSATION

CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS

SUBCHAPTER C. MEDICAL FEE
GUIDELINES

28 TAC §134.202, §134.302

The Texas Department of Insurance, Division of Workers' Com-
pensation (division) adopts the repeal of 28 TAC §134.202, con-
cerning medical fee guideline, and 28 TAC §134.302, concerning
dental fee guideline. The repealed sections are adopted without
changes to the proposed text published in the March 18, 2016,
issue of the Texas Register (41 TexReg 2117). No request for
a public hearing was submitted to the division and the division
did not receive written comments. The adoption of amended 28
TAC §134.204 and new 28 TAC §§134.209, 134.210, 134.215,
134.220, 134.225, 134.230, 134.235, 134.239, 134.240, and
134.250 is published elsewhere in this issue of the Texas Reg-
ister.

The repeal is necessary because the sections are no longer
effective. Identical requirements of 28 TAC §134.202 were
adopted in 28 TAC §134.203 and §134.204, which superseded
the section for professional services and workers' compensation
specific services provided on or after March 1, 2008. Title 28
TAC §134.302 was superseded by 28 TAC §134.303 for dental
services on or after June 15, 2005.

The division did not receive any comments on the published pro-
posal for repeal.

The repeal is adopted under Labor Code §402.00111 and
§402.061.

Labor Code §402.00111 requires the commissioner of workers'
compensation to exercise all executive authority, including rule-
making authority, under Title 5 of the Labor Code. Labor Code
§402.061 requires the commissioner of workers' compensation
to adopt rules as necessary for the implementation and enforce-
ment of the Texas Workers' Compensation Act.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603099

Nicholas Canaday Il

General Counsel

Texas Department of Insurance, Workers' Compensation Division
Effective date: July 7, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 804-4703

¢ ¢ ¢

28 TAC §§134.204, 134.209, 134.210, 134.215, 134.220,
134.225, 134.230, 134.235, 134.239, 134.240, 134.250
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The Texas Department of Insurance, Division of Workers' Com-
pensation (division) adopts non-substantive amendments to 28
Texas Administrative Code (TAC) §134.204 and adopts new 28
TAC §§134.209, 134.210, 134.215, 134.220, 134.225, 134.230,
134.235, 134.239, 134.240, and 134.250 concerning medical
fee guidelines for workers' compensation. The amended and
new sections are adopted without changes to the proposed text
published in the March 18, 2016, issue of the Texas Register (41
TexReg 2118). A correction of error notice was published in the
April 1, 2016, issue of the Texas Register (41 TexReg 2523) to
correct errors in the preamble published in the March 18, 2016,
issue of the Texas Register (41 TexReg 2118). No request for a
public hearing was submitted to the division.

New 28 TAC §§134.209, 134.210, 134.215, 134.220, 134.225,
134.230, 134.235, 134.239, 134.240, and 134.250 include non-
substantive changes to conform to current agency style, correct
grammatical errors, and renumber or reletter subsections. The
new sections become applicable for workers' compensation spe-
cific codes, services and programs provided on or after Septem-
ber 1, 2016 to allow system participants sufficient time to adjust
to the reorganization. The adoption of the repeal of §134.202
and §134.302 is published elsewhere in this issue of the Texas
Register.

In accordance with Government Code §2001.033, the division's
reasoned justification for these rules is set out in this order,
which includes the preamble. The following paragraphs in-
clude a detailed section-by-section description and reasoned
justification of amendments to 28 TAC §134.204 and new 28
TAC §§134.209, 134.210, 134.215, 134.220, 134.225, 134.230,
134.235, 134.239, 134.240, and 134.250.

The amendments and new sections are necessary to reorganize
existing 28 TAC §134.204 by adding its requirements to new 28
TAC §§134.209, 134.210, 134.215, 134.220, 134.225, 134.230,
134.235, 134.239, 134.240, and 134.250 for workers' compen-
sation specific codes, services, and programs provided on or
after September 1, 2016. The division clarifies that the reorgani-
zation is non-substantive and does not include new requirements
for system participants. The new sections largely mirror existing
28 TAC §134.204 and include non-substantive changes. The
reorganization creates a more comprehensive format by sepa-
rating the billing and reimbursement requirements for multiple
services into new sections. The reorganization is necessary to
streamline compliance for system participants and streamline fu-
ture amendments to the guidelines. The reorganization will im-
prove the division's ability to make future amendments to the
multiple services without resulting in one complex rule project.
The division declines to repeal existing 28 TAC §134.204 at this
time. The division clarifies that existing 28 TAC §134.204 will re-
main applicable for workers' compensation specific codes, ser-
vices, and programs provided from March 1, 2008 until Septem-
ber 1, 2016.

Amended 28 TAC §134.204. Amended 28 TAC §134.204
addresses the medical fee guideline for workers' compen-
sation specific codes, services, and programs provided from
March 1, 2008 until September 1, 2016. Amended 28 TAC
§134.204(a)(2) deletes the phrase "on or after" and adds the
word "from" and the phrase "until September 1, 2016." These
amendments are necessary to prevent the applicability of ex-
isting 28 TAC §134.204 from running concurrently with new 28
TAC §§134.209, 134.210, 134.215, 134.220, 134.225, 134.230,
134.235, 134.239, 134.240, and 134.250. The new sections
replace existing 28 TAC §134.204 for workers' compensation

specific codes, services, and programs provided on or after
September 1, 2016. The division clarifies that existing 28 TAC
§134.204 and the new sections will not be applicable for work-
ers' compensation specific codes, services, and programs at
the same time. The delayed applicability date of September 1,
2016 will allow system participants sufficient time to adjust to the
reorganization before the new sections become applicable for
workers' compensation specific codes, services, and programs.

New 28 TAC §134.209. New 28 TAC §134.209 addresses the
applicability for the medical fee guideline for workers' com-
pensation specific codes, services, and programs outlined in
new §§134.210, 134.215, 134.220, 134.225, 134.230, 134.235,
134.239, 134.240, and 134.250. New 28 TAC §134.209 largely
mirrors existing 28 TAC §134.204(a), with non-substantive
changes. New 28 TAC §134.209 does not include the title
"Medical Fee Guideline for Workers' Compensation Specific
Services" and instead includes the title "Applicability." The title
"Applicability" better reflects the content of the new 28 TAC
§134.209. The new section also does not include the phrase
"applicability of this rule is as follows:" because the new section
title is "Applicability” therefore including the phrase is redundant.

New 28 TAC §134.209(a)(1) - (5) largely mirrors existing 28 TAC
§134.204(a)(1)(A) - (E), with non-substantive changes. New
28 TAC §134.209(a) does not include the phrase "This section
applies" and instead includes the phrase "Sections 134.209,
134.210, 134.215, 134.220, 134.225, 134.230, 134.235,
134.239, 134.240, and 134.250 of this title apply" to specify
the new citation numbers applicable to workers' compensation
specific codes, services, and programs.

New 28 TAC §134.209(a) does not include subparagraphs (A) -
(E) and instead includes paragraphs (1) - (5). The renumbering
is necessary because the phrase "applicability of this rule is as
follows:" is excluded.

New 28 TAC §134.209(a)(1) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(a)(1)(A) "(re-
lating to Medical Fee Guideline for Professional Service)" to con-
form to current agency style.

New 28 TAC §134.209(b) largely mirrors existing 28 TAC
§134.204(a)(2), with non-substantive changes. New 28 TAC
§134.209(b) does not include the phrase "this section applies"
and instead includes the phrase "Sections 134.209, 134.210,
134.215, 134.220, 134.225, 134.230, 134.235, 134.239,
134.240, and 134.250 of this title apply" to specify the new
citation numbers applicable to workers' compensation specific
codes, services, and programs.

New 28 TAC §134.209(b) does not include the date "March 1,
2008" and instead includes the date "September 1, 2016." This
is necessary because the new sections will have a delayed appli-
cability date. The delayed applicability date allows time for sys-
tem participants to adjust to the reorganization and new sections
before the new sections become applicable for workers' compen-
sation specific services. The division expects the new sections
to become applicable to workers' compensation specific codes,
services, and programs provided on or after September 1, 2016.

New 28 TAC §134.209(c) includes a severability clause. The
inclusion is necessary to ensure that any invalidity of the rules
will not affect parts of the rules given effect without the invalid
provision or application.

New 28 TAC §134.209(d) largely mirrors existing 28 TAC
§134.204(m), with non-substantive changes. New 28 TAC
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§134.209(d) does not include the introductory sentence "the
following shall apply to Treating Doctor Examination to Define
the Compensable Injury" to conform to current agency style.

New 28 TAC §134.209(d) does not include the phrase "this type
of" because the phrase is no longer necessary without the in-
troductory sentence "the following shall apply to Treating Doctor
Examination to Define the Compensable Injury."

New 28 TAC §134.209(d) does not include the title of the refer-
enced rule citation in existing 28 TAC §134.204(m) "(relating to
Treating Doctor Examination to Define Compensable Injury)" to
conform to current agency style.

New 28 TAC §134.209(d) includes the phrase "a treating doctor"
and the phrase "to define the compensable injury" because the
phrases are necessary to specify the type of examination.

New 28 TAC §134.210. New 28 TAC §134.210 addresses gen-
eral provisions applicable to the medical fee guideline for work-
ers' compensation specific services.

New 28 TAC §134.210 largely mirrors existing 28 TAC
§134.204(a)(5), (b) - (d), and (n), with non-substantive changes.
New 28 TAC §134.210 includes the title "Medical Fee Guideline
for Workers' Compensation Specific Services" because the title
reflects the content of the section.

New 28 TAC §134.210 does not include existing 28 TAC
§134.204(a)(3) and (4) because the paragraphs contain rule
citations that are no longer effective.

New 28 TAC §134.210(a) largely mirrors existing 28 TAC
§134.204(a)(5), with non-substantive changes. New 28 TAC
§134.210(a) does not include the phrase "the Texas Department
of Insurance, Division of Workers' Compensation (Division),"
and instead includes the word "division" to conform to current
agency style.

New 28 TAC §134.210(a) does not include the title of the refer-
enced rule citation in existing 28 TAC §134.204(a)(5) "(relating

to MDR of Medical Necessity Disputes by Independent Review
Organizations)" to conform to current agency style.

New 28 TAC §134.210(b)(1) - (3) largely mirrors existing 28 TAC
§134.204(b)(1) - (3), with non-substantive changes. New 28
TAC §134.210(b) does not include unnecessary capitalization to
conform to current agency style.

New 28 TAC §134.210(b)(1) does not include the introductory
word "Billing" to conform to current agency style.

New 28 TAC §134.210(b)(1) includes the phrase "Current Proce-
dural Terminology" before the abbreviation "CPT". The non-sub-
stantive change is necessary for clarity.

New 28 TAC §134.210(b)(1) does not include the word "codes"
because the word is used twice to describe Level | and Level Il
Healthcare Common Procedure Coding System codes and the
second use is repetitive.

New 28 TAC §134.210(b)(1) does not include the abbreviation
"HCPs" and instead includes the phrase "health care providers."
The non-substantive change is necessary for clarity.

New 28 TAC §134.210(b)(1) does not include unnecessary cap-
italization to conform to current agency style.

New 28 TAC §134.210(b)(2) does not include the introductory
word "Modifiers" to conform to current agency style.

New 28 TAC §134.210(b)(2) includes the word "insurance" be-
fore the word "carriers" to conform to current agency style.

New 28 TAC §134.210(b)(2) does not include subsection "(n)"
and instead includes subsection "(e)" because new 28 TAC
§134.210(e) contains division-specific modifiers.

New 28 TAC §134.210(b)(3) does not include the introductory
phrase "Incentive Payments" to conform to current agency style.

New 28 TAC §134.210(b)(3) does not include the phrase "sub-
sections (d), (e), (9), (i), (j), and (k)" and instead includes the
phrase "§§134.220, 134.225, 134.235, 134.240, and 134.250 of
this title and subsection (d)" because the new sections reflect the
content of existing 28 TAC §134.204(e), (9), (i), (j), and (k).

New 28 TAC §134.210(b)(3) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(b)(3) "(relating
to Incentive Payments for Workers' Compensation Underserved
Areas)" to conform to current agency style.

New 28 TAC §134.210(c) mirrors existing §134.204(c).

New 28 TAC §134.210(d)(1) - (3) largely mirrors existing 28
TAC §134.204(d)(1) - (3), with non-substantive changes. New
28 TAC §134.210(d) does not include the phrase "of the Labor
Code" after the citation and instead includes the phrase "Labor
Code" before the citation to conform to current agency style.

New 28 TAC §134.210(d)(2) does not include unnecessary cap-
italization to conform to current agency style.

New 28 TAC §134.210(d)(3) does not include the title of the ref-
erenced rule citation "(relating to Medical Reimbursement)" to
conform to current agency style.

New 28 TAC §134.210(e)(1) - (24) largely mirrors existing 28
TAC §134.204(n)(1) - (24), with non-substantive changes. New
28 TAC §134.210(e) does not include unnecessary capitalization
to conform to current agency style.

New 28 TAC §134.210(e), (e)(1), and (18) do not include the
abbreviation "HCP" and instead include the phrase "health care
provider." The non-substantive change is necessary for clarity.

New 28 TAC §134.210(e)(14) and (15) do not include the word
"of" in the phrase "of at least" to conform to current agency style.

New 28 TAC §134.210(e)(20) does not include the phrase "max-
imum medical improvement" and instead includes the abbrevia-
tion "MMLI." The non-substantive change is necessary for consis-
tency.

New 28 TAC §134.215. New 28 TAC §134.215 addresses the
medical fee guideline for home health services. New 28 TAC
§134.215 largely mirrors existing 28 TAC §134.204(f), with non-
substantive changes. New 28 TAC §134.215 includes the title
"Home Health Services" because the title reflects the content of
the section.

New 28 TAC §134.215 does not include subsection "(f)" because
new 28 TAC §134.215 is an independent section that contains
an implied subsection and the lettering is no longer necessary to
conform to Texas Register requirements.

New 28 TAC §134.215 does not include unnecessary punctua-
tion because of the change to sentence structure.

New 28 TAC §134.215 includes the phrase "the maximum allow-
able reimbursement (MAR)" for clarity. New 28 TAC §134.215
does not include the phrase "to determine the MAR" because
the MAR provided for home health services is 125% of the Texas
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Medicaid fee schedule. New 28 TAC §134.215 also does not in-
clude the phrase "the MAR" because the phrase "maximum al-
lowable reimbursement (MAR)" is included and the phrase "the
MAR" is repetitive.

New 28 TAC §134.220. New 28 TAC §134.220 addresses the
medical fee guideline for case management services. New 28
TAC §134.220 largely mirrors existing 28 TAC §134.204(e), with
non-substantive changes. New 28 TAC §134.220 includes the
title "Case Management Services" because the title reflects the
content of this section.

New 28 TAC §134.220 does not include a subsection "(e)" be-
cause new 28 TAC §134.220 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.220 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.220 does not include the word "is" and instead
includes the word "are". The non-substantive change is neces-
sary to correct a grammatical error.

New 28 TAC §134.220 does not include the abbreviation "HCP"
and instead includes the phrase "health care provider." The non-
substantive change is necessary for clarity.

New 28 TAC §134.225. New 28 TAC §134.225 addresses the
medical fee guideline for functional capacity evaluations. New
28 TAC §134.225 largely mirrors existing 28 TAC §134.204(g),
with non-substantive changes. New 28 TAC §134.225 includes
the title "Functional Capacity Evaluations" because the title re-
flects the contents of this section.

New 28 TAC §134.225 does not include a subsection "(g)" be-
cause new 28 TAC §134.225 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.225 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.230. New 28 TAC §134.230 addresses
the medical fee guideline for return to work rehabilitation pro-
grams. New 28 TAC §134.230 largely mirrors existing 28
TAC §134.204(h), with non-substantive changes. New 28
TAC §134.230 includes the title "Return to Work Rehabilitation
Programs" because the title reflects the content of this section.

New 28 TAC §134.230 does not include a subsection "(h)" be-
cause new 28 TAC §134.230 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.230 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.230 includes the word "insurance" before the
word "carrier" to conform to current agency style.

New 28 TAC §134.230(1)(A) includes the phrase "maximum al-
lowable reimbursement (MAR)." The non-substantive change is
necessary for clarity.

New 28 TAC §134.230(3)(B) does not include the numeral "8"
and instead includes the word "eight" for consistency and to con-
form to current agency style.

New 28 TAC §134.235. New 28 TAC §134.235 addresses the
medical fee guideline for return to work/evaluation of medical
care examinations. New 28 TAC §134.235 largely mirrors ex-

isting 28 TAC §134.204(k), with non-substantive changes. New
28 TAC §134.235 includes the title "Return to Work/Evaluation
of Medical Care Examinations" because the title reflects the con-
tent of this section.

New 28 TAC §134.235 does not include a subsection "(k)" be-
cause new 28 TAC §134.235 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.235 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.235 includes the phrase "maximum medical
improvement/impairment rating (MMV/IR)." The non-substantive
change is necessary for clarity.

New 28 TAC §134.235 does not include the phrase "subsection
(i) of this section" and instead includes the phrase "§134.240
of this title." The non-substantive change is necessary because
new 28 TAC §134.240 reflects the content of existing 28 TAC
§134.204(i).

New 28 TAC §134.239. New 28 TAC §134.239 addresses billing
for work status reports conducted separately from designated
doctor examinations, maximum medical improvement evalua-
tions, or impairment rating examinations. New 28 TAC §134.239
largely mirrors existing 28 TAC §134.204(l), with non-substan-
tive changes. New 28 TAC §134.239 includes the title "Billing
for Work Status Reports" because the title reflects the content of
this section.

New 28 TAC §134.239 does not include a subsection "(I)" be-
cause new 28 TAC §134.239 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.239 does not include the sentence "the fol-
lowing shall apply to work status reports" because the sentence
is no longer necessary to separate subsections.

New 28 TAC §134.239 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.239 does not include the phrase "subsec-
tions (i) and (j) of this section" and instead includes the phrase
"8§134.240 and §134.250 of this title" because new 28 TAC
§134.240 and §134.250 reflects the content of existing 28 TAC
§134.204(i) and (j).

New 28 TAC §134.239 does not include the title of the referenced
rule citation in existing 28 TAC §134.204(1) "(relating to Work
Status Reports)" to conform to current agency style.

New 28 TAC §134.240. New 28 TAC §134.240 addresses the
medical fee guideline for designated doctor examinations. New
28 TAC §134.240 largely mirrors existing 28 TAC 134.204(i), with
non-substantive changes. New 28 TAC §134.240 includes the
title "Designated Doctor Examinations" because the title reflects
the content of this section.

New 28 TAC §134.240 does not include a subsection "(i)" be-
cause new 28 TAC §134.240 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.240 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.240(1)(A) - (B) does not include the phrase
"subsection (j) of this section" and instead includes the phrase
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"§134.250 of this title" because new 28 TAC §134.250 reflects
the content of existing 28 TAC §134.204()).

New 28 TAC §134.240(1)(C) - (F) and (2)(A) - (C) do not include
the phrase "subsection (k) of this section" and instead includes
the phrase "§134.235 of this title" because new 28 TAC §134.235
reflects the content of existing 28 TAC §134.204(k).

New 28 TAC §134.240(2) does not include the word "subsection”
and instead includes the word "section" because new 28 TAC
§134.240 is an independent section.

New 28 TAC §134.250. New 28 TAC §134.250 addresses
the medical fee guideline for maximum medical improvement
evaluations, and impairment rating examinations. New 28
TAC §134.250 largely mirrors existing 28 TAC 134.204(j), with
non-substantive changes. New 28 TAC §134.250 includes the
title "Maximum Medical Improvement/Impairment Rating Exam-
inations" because the title reflects the content of this section.

New 28 TAC §134.250 does not include a subsection "(j)" be-
cause new 28 TAC §134.250 is an independent section that con-
tains an implied subsection and the lettering is no longer neces-
sary to conform to Texas Register requirements.

New 28 TAC §134.250 does not include unnecessary capitaliza-
tion to conform to current agency style.

New 28 TAC §134.250(1) includes the phrase "maximum al-
lowable reimbursement (MAR)." The non-substantive change is
necessary for clarity.

New 28 TAC §134.250(1)(D) does not include unnecessary
punctuation to conform to current agency style.

New 28 TAC §134.250(1)(E) does not include the phrase "Act
and Division rules in" and instead includes the phrase "Labor
Code and" to conform to current agency style.

New 28 TAC §134.250(1)(E) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(j)(1)(E) "(relat-
ing to Impairment and Supplemental Income Benefits)" to con-
form to current agency style.

New 28 TAC §134.250(2) does not include the phrase "An HCP"
and instead includes the phrase "A health care provider." The
non-substantive change is necessary for clarity.

New 28 TAC §134.250(2) does not include the phrase "Act and
Division rules in" and instead includes the phrase "Labor Code
and" to conform to current agency style.

New 28 TAC §134.250(2)(A) - (C) and (3)(B)(i) - (ii) does not in-
clude the word "subsection" and instead includes the word "sec-
tion" because new 28 TAC §134.250 is an independent section.

New 28 TAC §134.250(3)(A)(ii) corrects punctuation to conform
to current agency style.

New 28 TAC §134.250(3)(B) and (3)(B)(i) do not include unnec-
essary punctuation to conform to current agency style.

New 28 TAC §134.250(4)(A) does not include the abbreviation
"HCP" and instead includes the phrase "health care provider."
The non-substantive change is necessary for clarity.

New 28 TAC §134.250(4)(B) does not include the citation §130.6
because the citation 28 TAC §130.6 is obsolete.

New 28 TAC §134.250(4)(B) does not include the title of the ref-
erenced rule citation in existing 28 TAC §134.204(j)(4)(B) "(re-
lating to Designated Doctor Examinations for Maximum Medical

Improvement and/or Impairment Ratings)" to conform to current
agency style.

New 28 TAC §134.250(4)(C)(ii)(I) does not include the numeral
"4th" and instead includes the word "fourth" to conform to current
agency style.

New 28 TAC §134.250(4)(C)(iv) does not include the title of the
referenced rule citation in existing 28 TAC §134.204(j)(4)(C)(iv)
"(relating to Certification of Maximum Medical Improvement and
Evaluation of Permanent Impairment)" to conform to current
agency style.

New 28 TAC §134.250(4)(C)(v) does not include the abbre-
viation "HCP" and instead includes the phrase "health care
provider." The non-substantive change is necessary for clarity.

New 28 TAC §134.250(5) does not include the word "subsection”
and instead includes the word "section" because new 28 TAC
§134.250 is an independent section.

New 28 TAC §134.250(6) does not include the phrase "Act and
Division Rules" and instead includes the phrase "Labor Code
and" to conform to current agency style.

SUMMARY OF COMMENTS AND AGENCY RESPONSE.
General

Comment: A commenter requests the division consider increas-
ing reimbursements for participating designated doctors as nec-
essary to safekeep the current process. The commenter also
requests the division consider a fee of $100.00 for no-show ap-
pointments when an injured employee fails to show for a desig-
nated doctor exam. The commenter states that there are a lot
of hours and sacrifice involved to do a competent and complete
job.

Agency Response: The division declines to make the suggested
change. The commenter's request is considered substantive
and outside the scope of the non-substantive reorganization of
28 TAC §134.204.

Comment: A commenter states that part of 28 TAC
§127.10(a)(3) (regarding General Procedures for Designated
Doctor Examinations) does not read as intended and requests
the division to delete the phrase "within one working day of the
examination" and add the phrase "at least one working day
prior to the examination."

Agency Response: The division declines to make the suggested
change. The commenter's request relates to 28 TAC Chapter
127 and is outside the scope of the non-substantive reorganiza-
tion of 28 TAC §134.204.

28 TAC §134.204 and 28 TAC §134.210

Comment: A commenter requests a CPT code in the division-
specific modifiers section of 28 TAC §134.204(n)(5) and 28 TAC
§134.210(e)(5) be changed.

Agency Response: The division appreciates the comment but
declines to make the suggested change at this time because
the request is considered a substantive change and outside the
scope of the non-substantive reorganization 28 TAC §134.204.

28 TAC §134.250

Comment: A commenter questions why a $50.00 reimburse-
ment for incorporating a specialist's report in the final assign-
ment of an impairment rating is allowed only for non-muscu-
loskeletal body areas. The commenter requests that a desig-
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nated doctor be reimbursed when incorporating the findings of
all types of additional testing into the maximum medical improve-
ment and/or impairment rating report, and requests the division
remove "non-musculoskeletal" from the rule.

Agency Response: The division declines to make the suggested
change. The commenter's request is considered substantive
and outside the scope of the non-substantive reorganization 28
TAC §134.204.

NAMES OF THOSE COMMENTING FOR AND AGAINST THE
PROPOSAL

For: None

For with changes: None

Against: None

Neither for nor against: Two individuals

The amendments and new sections are adopted under Labor
Code §§402.00111, 402.061, 408.021, 408.0252, 413.002,
413.007, 413.011, 413.012, 413.013, 413.014, 413.015,
413.016, 413.017, 413.019, 413.031, and 413.0511.

Labor Code §402.00111 requires the commissioner of workers'
compensation to exercise all executive authority, including rule-
making authority, under Title 5 of the Labor Code. Labor Code
§402.061 requires the commissioner of workers' compensation
to adopt rules as necessary for the implementation and enforce-
ment of the Texas Workers' Compensation Act. Labor Code
§408.021 provides that an injured employee who sustains a com-
pensable injury is entitled to all health care reasonably required
by the nature of the injury as and when needed. Labor Code
§408.0252 permits the commissioner to identify areas of this
state in which access to health care providers is less available
and may adopt appropriate standards, guidelines, and rules re-
garding the delivery of health care in those areas. Labor Code
§413.002 requires the division to monitor health care providers,
insurance carriers, independent review organizations, and work-
ers' compensation claimants who receive medical services to en-
sure the compliance of those persons with rules adopted by the
commissioner relating to health care, including medical policies
and fee guidelines. Labor Code §413.007 requires the division to
maintain a statewide database of medical charges, actual pay-
ments, and treatment protocols that may be used in adopting
and administering the medical policies and fee guidelines. La-
bor Code §413.011 requires the commissioner to adopt health
care reimbursement policies and guidelines that reflect the stan-
dardized reimbursement structures found in other health care
delivery systems and the fee guidelines must be fair and rea-
sonable and designed to ensure the quality of medical care and
to achieve effective medical cost control. The guidelines may
not provide for payment of a fee in excess of the fee charged for
similar treatment of an injured individual of an equivalent stan-
dard of living and paid by that individual or by someone acting on
that individual's behalf. Labor Code §413.012 requires the divi-
sion to review and revise the medical policies and fee guidelines
at least every two years to reflect fair and reasonable fees and
to reflect medical treatment or ranges of treatment that are rea-
sonable or necessary at the time the review and revision is con-
ducted. Labor Code §413.013 requires the commissioner to es-
tablish programs related to health care treatments and services
for dispute resolution monitoring and review to ensure compli-
ance with medical policies or guidelines. Labor Code §413.014
requires the commissioner to specify which health care treat-
ments and services require preauthorization or concurrent re-

view by insurance carriers. Labor Code §413.015 requires the
commissioner to review and audit insurance carriers payments
of charges for medical services to ensure compliance of medical
policies and fee guidelines adopted by the commissioner. Labor
Code §413.016 requires the division to order a refund of charges
paid to a health care provider in excess of those allowed by the
medical policies or fee guidelines and investigate the potential
violation. Labor Code §413.017 provides for a presumption of
reasonableness for medical services consistent with the medical
policies and fee guidelines. Labor Code §413.019 provides for
payment of interest on delayed payments, refunds, or overpay-
ments. Labor Code §413.031 provides for medical dispute res-
olution for a medical service provided. Labor Code §413.0511
requires the medical advisor to make recommendations regard-
ing the adoption of rules and policies to develop, maintain, and
review guidelines as provided by Labor Code §413.011.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603100

Nicholas Canaday Il

General Counsel

Texas Department of Insurance, Workers' Compensation Division
Effective date: July 7, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 804-4703
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND

The Texas Water Development Board ("TWDB" or "Board")
adopts without changes amendments to 31 Texas Administra-
tive Code ("TAC") §§371.1, 371.2, 371.10 - 371.18, 371.20 -
371.24, 371.30 - 371.35, 371.40 - 371.42, 371.60 - 371.62,
371.70 - 371.74, 371.80 - 371.82, and 371.85 - 371.88, relating
to the TWDB's administration of the Drinking Water State Re-
volving Fund ("DWSRF"). TWDB adopts new §§371.3, 371.4,
371.36, and 371.43 - 371.52 without changes. Repeals of ex-
isting §§371.3, 371.4, and 371.43 - 371.51 are simultaneously
adopted elsewhere in this issue of the Texas Register. These
changes were proposed in the April 1, 2016, issue of the Texas
Register (41 TexReg 2397).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED AMENDMENTS AND NEW RULES.

The TWDB adopts revisions to numerous provisions in 31 TAC
Chapter 371. Various revisions are adopted to provide greater
clarity in this chapter of TWDB rules or to update rule provisions
pursuant to TWDB practice. The specific provisions being re-
vised and the reasons for the revisions are discussed in more
detail below.
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SECTION BY SECTION DISCUSSION OF ADOPTED AMEND-
MENTS AND NEW RULES.

Subchapter A. General Program Requirements.
Section 371.1. Definitions.

The definition of "Acquisition" is added to discuss eligible project
costs and to describe a phase of the project.

The definition of "Applicant" is revised for clarity to focus on the
repayment of the debt rather than ownership of the project.

The definition of "Application” is revised to expand the focus from
solely 'forms' to 'forms and other information' that is submitted to
the Board.

The definition of "Authorized representative" is revised to provide
greater clarity.

The definition of "Bypass" is revised to incorporate the specific
reasoning for passing over a higher ranked project in favor of
lower ranked project.

The definition of "Commitment" is revised for clarity to refer di-
rectly to the Board resolution that constitutes the commitment
rather than to the applicant's fulfillment of the conditions.

The definition of "Commitment term" is deleted because it is
no longer needed with the added definition of "Expiration date,"
which provides more clarity.

The definition of "Construction" is deleted because it is no longer
necessary.

The definition of "Construction phase" is added to provide
greater clarity.

The definition of "Corporation" is deleted because it is not nec-
essary.

The definition of "Design" is revised for clarity.

The definition of "Disadvantaged community" is revised to incor-
porate unemployment rates and population trends into the af-
fordability criteria that currently consider only the income level.

The definition of "Disaster” is revised to add extreme heat.

The definition of "Eligible applicant" is revised to include a pri-
vately-owned community water system, which is currently eligi-
ble, as one of the eligible entities listed in the rule.

The definition of "Environmental affirmation” is deleted because
it is no longer needed.

The definition of "Expiration date" is added to provide greater
clarity regarding the Board's offer of financial assistance and is
used to clarify the timeframe allowed for the applicant to submit
a request to extend the Board's commitment.

The definition of "Financial assistance" is revised to provide
greater clarity.

The definition of "Invited Projects List" is retitled "Initial Invited
Projects List" to be consistent with the terminology used in the
Board's Intended Use Plan.

The definition of "Lending rate" is revised for greater clarity to
distinguish between financial assistance, which must be repaid
and accrues interest, and principal forgiveness, which is not re-
paid and does not accrue interest.

The definition of "Nonprofit noncommunity (NPNC water sys-
tem)" is revised to focus on the operation of the system rather
than ownership by a non-profit organization.

The definition of "Person" is revised to align more closely to the
definition in Chapter 15, Subchapter J, of the Texas Water Code.

The definition of "Planning" is added to reference a particular
phase or aspect of the project.

The definition of "Population" is revised to specify that the data
used must be the latest data available from the U.S. Census
Bureau, such as the American Community Survey data released
annually, rather than the decennial census.

The definition of "Principal forgiveness" is added to specify the
type of additional subsidization that is being offered for the pro-
gram.

The definition of "Project" is revised to provide greater clarity.

The definition of "Project information form" is retitled as "Project
Information Form (PIF)" and is revised to clarify that the informa-
tion submitted must conform to the agency's requirements.

The definition of "Project Priority List" is revised for clarity to ref-
erence the specific list found in the Intended Use Plan that con-
tains the projects eligible for funding ranked according to their
rating criteria score.

The definition of "Ready to proceed" is revised for clarification
purposes.

The definition of "Subsidy" is revised to reference only a reduc-
tion in the interest rate from the market interest rate rather than
principal forgiveness.

The definition of "Utility Commission" is added to delineate
between the Public Utility Commission of Texas and the Texas
Commission on Environmental Quality because of new powers
and duties of the Public Utility Commission.

Other non-substantive, grammatical changes are made for clar-
ification and grammatical purposes. Subsections are renum-
bered to reflect added and removed definitions.

Section 371.2. Projects and Activities Eligible for Assistance.

Section 371.2 is revised to include a list of all eligible project cat-
egories, eligible project-related costs, and ineligible projects in
accordance with the Federal Safe Drinking Water Act ("FSDWA")
(42 U.S.C. §§300f et seq.). While all projects and activities el-
igible under federal law are listed, the specific projects and ac-
tivities eligible for assistance under the Texas DWSRF program
for a particular funding year will be established annually in the
DWSRF's Intended Use Plan. This will allow greater flexibility to
adjust the program based on needs and capacity.

Section 371.3. Other Authorized Activities: Source Water Pro-
tection and Technical Assistance.

New §371.3 is added. Language from previously numbered
§371.3 and §371.4 is added and revised to align the language
more closely to the federal regulations. The reference to lim-
itations on the use of funds for these purposes includes the
percentages specified in the federal regulations.

Section 371.4. Federal Requirements.

A new §371.4 is added to discuss the federal requirements cur-
rently applicable to DWSRF projects. The applicability of the
American Iron and Steel requirement currently established an-
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nually through the federal appropriations for the program will be
specified in the Intended Use Plan.

Subchapter B. Financial Assistance.
Section 371.10. Type of Financial Assistance.

Section 371.10 is revised to state that the executive administra-
tor shall determine the type of financial assistance in accordance
with the types of financial assistance authorized by the Act.

Section 371.11. Financing of Planning, Acquisition, and Design
Phases.

Section 371.11 is revised to reflect a change in terminology re-
garding the phases of projects. It is revised to state that appli-
cants may request financial assistance for planning, acquisition,
and design without a determination that the project is ready to
proceed. It also deletes the reference to applicants who have
completed the planning, acquisition, and design for a proposed
project within three years of the closing date for financial as-
sistance receiving priority for construction phase funding of the
project in the next available IUP if the project is ready to pro-
ceed. This priority is retained elsewhere in §371.21(d). The title
is revised from "Planning, Acquisition, and Design Funding" to
"Financing of Planning, Acquisition, and Design Phases."

Section 371.12. Construction Phase Funding.

Section 371.12 is revised to reflect a change in terminology re-
garding the phases of projects. The title is revised from "Con-
struction Funding" to "Construction Phase Funding."

Section 371.13. Pre-Design Funding Option.

Section 371.13 is revised to reflect a change in terminology re-
garding the phases of projects.

Section 371.14. Lending Rates.

Section 371.14 is revised to make private and taxable entities
eligible for the interest rate reduction. As part of the revision to
clarify eligibility for the reduction, TWDB is revising the method
of establishing the fixed rate scale and determining the amount
of adjustment from the market interest rate. TWDB is not altering
the interest rate reduction a borrower would have received un-
der the current program practices. For consistency, the point in
time for determining the total fixed lending rate reduction will be
set at 30 days from the proposed date the application will be pre-
sented to the Board for approval. Other wording changes were
made to provide greater clarity. In addition, references to the
maximum reduction level have been removed to allow greater
flexibility in establishing a significant interest rate reduction con-
sistent with projections of the long-term financial health of the
DWSREF. The interest rate reduction will instead be established
annually in DWSRF's Intended Use Plan.

Section 371.15. Fees for Financial Assistance.

Section 371.15 is revised to allow greater flexibility to make an-
nual adjustment to the DWSRF program based on needs and
projected financial conditions. To accomplish this, the amount of
any administrative loan origination fee, up to the maximum spec-
ified amount, will be established in the DWSRF's Intended Use
Plan. The title is revised from "Fees of Financial Assistance" to
"Fees for Financial Assistance."

Section 371.16. Term of Financial Assistance.

Section 371.16 is revised to incorporate a reference to the Fed-
eral Safe Drinking Water Act with respect to the expected de-
sign life of extended term financing offered to a disadvantaged

community and extended financing through the purchase of debt
obligations of a municipality.

Section 371.17. Principal Forgiveness.

Section 371.17 is revised to substitute "principal forgiveness" for
"subsidies" in the title and text. As explained under Definitions,
principal forgiveness is a type of additional subsidization offered
in the program. The term "subsidy" now refers only to a reduc-
tion in the interest rate from the market interest rate rather than
principal forgiveness.

Subchapter C. Intended Use Plan.
Section 371.20. Submission of Project Information Forms.

Section 371.20 is revised to clarify the requirements for sub-
mission of project information forms. It specifically references
submission of Project Information Forms to be included on an
amended Project Priority List within the Intended Use Plan. It
also establishes that the required information that must be in a
Project Information Form will be specified in Board guidance. It
clarifies that a registered engineer must properly affix the engi-
neer's seal, signature, and date of execution to the project infor-
mation form if the amount requested from the program is equal
to or greater than $100,000.

Section 371.21. Rating Process.

Section 371.21 is revised to incorporate a consideration of ef-
fective management in the rating factors for the program. A new
subsection (f) is added to discuss the selection process for ur-
gent need financial assistance, including the ability to bypass
higher rated projects to provide funding to urgent need projects.

371.22. Public Notice.

Section 371.22 is revised to better reflect TWDB processes
whereby the executive administrator, not the Board members,
hold public hearings. The rule will state that the executive
administrator may make amendments to the Project Priority
List after a 14-day public comment period without any public
hearing.

Section 371.23. Criteria and Methods for Distribution of Funds.

Section 371.23 is revised to reflect a change in terminology and
to provide greater clarity. It revises "Subsidy" or "subsidies" to
"principal forgiveness" and "Invited Projects List" to "Project Pri-
ority List" to be consistent with other sections as well as the ter-
minology in the Intended Use Plan. The reference to small com-
munities is clarified to mean small water systems.

Section 371.24. Changes to Project.

Section 371.24 is revised to adjust permitted changes in a pro-
posed project listed in the Intended Use Plan without requiring
a re-ranking of the project. First, the applicant for a proposed
project may change provided the project itself does not change.
Second, the fundable amount of a proposed project may not in-
crease by more than 10% of the amount listed in the approved
IUP. The rule is revised to allow the executive administrator to
waive the 10% limit to not only incorporate additional elements
to the project, but also increased project costs. Further, the sec-
tion is revised to specify that any principal forgiveness awarded
may not exceed the amount in the original Intended Use Plan.

Subchapter D. Application for Assistance.
Section 371.30. Pre-Application Conferences.
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Section 371.30 is revised to allow individuals to participate in the
conference without being in attendance.

Section 371.31. Timeliness of Application and Required Appli-
cation Information.

Section 371.31 is revised to base the due date for curing a defi-
ciency on the date of the notice to the applicant rather than the
date the applicant receives the notice. This will allow enhanced
tracking for program administration. This section specifies that
the application must include a copy of any actual or proposed
contracts covering revenues for the project for a duration spec-
ified by the agency. To allow additional flexibility to the agency,
the rule will permit an alternative method of establishing a re-
liable accounting of the financial records of the applicant if ap-
proved by the executive administrator. The rule will clarify the
listing within the application of all the funds used for the project.
This section is revised to require private applicants to submit an
affidavit stating that the decision to apply for financial assistance
was done so in accordance with the Applicant's bylaws or char-
ter, instead of submitting an affidavit stating the Applicant sent
written, 72-hour notice to all customers, to allow Applicants to
follow their established notice requirements. The provisions re-
garding required documentation from private applicants are re-
vised to also cover sole proprietorships. Other non-substantive
and grammatical changes were made for clarification purposes.

Section 371.32. Review of Applications for Financial Assistance.

Section 371.32(c) is deleted because it is no longer necessary.
New §371.32(c) is added to establish commitment timeframes
for projects that qualify and have been designated to receive
principal forgiveness. Due to the high demand and limited avail-
ability of subsidized funding, it is imperative that applicants of-
fered principal forgiveness proceed in a timely manner.

Section 371.33. Refinancing.

Section 371.33 is revised to require the project to meet program-
matic requirements.

Section 371.34. Required Water Conservation Plan and Water
Loss Audit.

Section 371.34 is revised to incorporate new statutory require-
ments. According to §16.0121(g), Water Code, a retail public
utility providing potable water that receives financial assistance
from the TWDB is required to use a portion of that financial assis-
tance, or any additional financial assistance provided by TWDB,
to mitigate the utility's system water loss if, based on a water au-
dit filed by the utility, the water loss meets or exceeds the thresh-
old established by TWDB rule. In accordance with §16.0121(g),
Water Code, as amended by H.B. 949, 84th Legislative Session,
§371.34 is revised to allow the TWDB, at the request of the retail
public utility, to waive this requirement. TWDB rules regarding
this waiver are located in 31 TAC §358.6.

Section 371.35. Board Approval of Funding.

Section 371.35 is revised to remove the commitment expira-
tion timeframes from the rules and establish the expiration time-
frames through the annual Intended Use Plan applicable to the
project in order to provide greater flexibility in administering the
program. Section 371.35 will allow multiple extensions instead
of one extension and the language is revised to better instruct
applicants on the procedure for requesting an extension.

Section 371.36. Multi-year Commitments.

New section 371.36 is added to implement multi-year commit-
ments to provide a reliable source of capital based on a commit-
ment structure that meets the annual capital requirements of the
project. In order to provide a reliable source of capital based on
a commitment structure that meets the annual capital require-
ments of the project, the TWDB may offer multi-year commit-
ments. Multi-year commitments should assist entities that need
to fund large projects over a period of time. Further, to assist in
providing for long-term financial planning, the minimum interest
rate reduction for the multi-year commitments will be established
and locked for the five year period based on the interest rate re-
duction prescribed in the IUP for the first year's commitment.

Subchapter E. Environmental Reviews and Determinations.

Subchapter E is revised to provide greater clarity on the environ-
mental review process through a reorganization of this subchap-
ter. Repeals of existing §§371.43 - 371.51 are simultaneously
adopted elsewhere in this issue of the Texas Register.

Section 371.40. Definitions.

The definition of "Affected community" is revised to clarify its
meaning in the context of its use within the subchapter.

The definitions of "Categorical Exclusion," "Environmental As-
sessment," "Environmental Impact Statement," "Environmental
Information Document," "Finding of No Significant Impact,"
"Record of Decision," and "Statement of Finding" are added
to provide greater clarity on what is included in these various
documents, which party prepares the documents, and their use.

The definitions of "Federal Environmental Cross-cutters" and
"Human environment" are added to clarify terminology utilized
within the subchapter.

The definition of "Mitigation" is revised to better reflect the federal
definition by adding fuller explanations of the avoidance, mini-
mization, and rectification aspects of mitigation. Therefore, be-
cause it is no longer necessary to retain separate definitions of
"Avoidance" and "Minimization," they have been deleted.

The definition of "Emergency Relief Project" is revised to include
natural disasters as an emergency condition or incident.

Section 371.41. Environmental Review Process.

Section 371.41 is revised to delete references to avoidance and
minimization, which are both included in the definition of miti-
gation. In addition, disbursement of funds information was re-
moved as this information is already provided in §371.72, relat-
ing to Disbursement of Funds. Section 371.41 is further revised
to add more details on the timing and preparation of different en-
vironmental documents in order to provide greater clarity. Cer-
tain terminology is revised in order to avoid confusion between
state and federal environmental documents. Other non-sub-
stantive and grammatical changes are made for clarification pur-
poses.

Section 371.42. Board's Environmental Finding: Categorical Ex-
clusions.

The title of §371.42 is revised from "Types of Environmental De-
terminations: Categorical Exclusion" to "Board's Environmental
Finding: Categorical Exclusion" in order to provide greater clarity
on which party is responsible for evaluating eligibility and issuing
the Categorical Exclusion. It is further revised to clarify when a
project can be categorically excluded from a full environmental
review. Subsection (f) is deleted in order to move this information
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to new §371.43 in order to further separate and clarify Applicant
versus TWDB responsibilities.

Section 371.43. Applicant Requirements: Categorical Exclu-
sions.

New §371.43 is added in order to delineate between the Appli-
cant's and the TWDB's responsibilities regarding a Categorical
Exclusion. New §371.43 contains the Applicant's responsibili-
ties. This change was made to provide greater clarity.

Section 371.44. Board's Environmental Finding: Finding of No
Significant Impact.

New §371.44 is added to reorganize and revise previous provi-
sions on the Finding of No Significant Impact in order to provide
greater clarity on each party's responsibilities regarding this doc-
ument. Language from previous §371.43 is added here and is
revised to remove the statement that an environmental assess-
ment is required for proposed projects involving new construc-
tion. This is because some minor new construction elements
are eligible for a CE, which does not require an environmental
assessment. The previous language is further revised to reflect
the fact that an environmental assessment is not required if the
action is categorically excluded or if the executive administrator
has decided that an environmental impact statement is required.
It is revised to require that all contracts, plans, specifications,
or other applicable documents used during the design and con-
struction of the project include reference to or descriptions of the
mitigation measures. References to avoidance and minimiza-
tion were deleted because both are included in the definition of
mitigation. Other minor revisions were made to provide greater
clarity.

Section 371.45. Applicant Requirements: Environmental Infor-
mation Document.

New §371.45 is added to reorganize and revise previous pro-
visions on the Environmental Information Document in order to
provide greater clarity on each party's responsibilities regarding
this document. Language from previous §371.44 is added here
and revised to provide greater clarity. An Applicant must prepare
an Environmental Information Document for projects that have
potential environmental impacts and the significance of those
impacts is unknown. New §371.45 provides greater clarity on
when an Environmental Information Document is needed, which
party prepares the document, and what the document must in-
clude.

Section 371.46. Environmental Impact Statements.

New §371.46 is added here to reorganize Subchapter E for
greater clarity. The language from previous §371.47 is added
here and non-substantive changes to that language are made
for clarity purposes.

Section 371.47. Decision to Prepare an Environmental Impact
Statement: Notice of Intent.

New §371.47 is added here to reorganize Subchapter E for
greater clarity. The language from previous §371.45 is added
here and non-substantive changes to that language are made
for clarity purposes.

Section 371.48. Board's Environmental Finding: Record of De-
cision.

New §371.48 is added here to reorganize Subchapter E for
greater clarity. The language from previous §371.46 is added
here and non-substantive changes to that language are made

for clarity purposes. That language is revised to delete refer-
ences to avoidance and minimization because both are included
in the definition of mitigation. The language is further revised to
clarify that the TWDB may provide written notification regarding
the outcome of the mitigation measures rather than issue a
statement of findings.

Section 371.49. Applicant Requirements: Environmental Impact
Statement.

New §371.49 is added here to reorganize Subchapter E for
greater clarity. The language from previous §371.48 is added
here and non-substantive changes to that language are made
for clarity purposes.

Section 371.50. Proposed Project Alterations.

New §371.50 is added here to reorganize Subchapter E for
greater clarity. The language from previous §371.49 is added
here and revised to state that the executive administrator's
review of proposed project alterations may result in a notation
to the file when the alterations are minor. It is further revised
for clarity to explain the process of confirming that project alter-
ations are within the scope of the original environmental finding.

Section 371.51.
Findings.

Use of Previously Prepared Environmental

New §371.51 is added here to reorganize Subchapter E for
greater clarity. The language from previous §371.50 is added
here and revised to allow the executive administrator to adopt
previous environmental findings issued by other agencies, not
just federal agencies, provided that the finding is compliant with
NEPA. It is also revised to clarify that only mitigation measures
from the previous findings that are applicable to the proposed
project components will be applied as conditions of the financial
assistance. It is revised to state that the executive administrator
may provide written notification of the outcome of the mitigation
measure proposed in an environmental finding to interested
agencies and public groups. References to avoidance and
minimization were deleted because both are included in the
definition of mitigation. Certain wording from previous language
is revised in order to provide greater clarity.

Section 371.52. Emergency Relief Project Procedures.

New §371.52 is added here to reorganize Subchapter E for
greater clarity. The language from previous §371.51 is added
here and non-substantive changes to that language are made
for clarity purposes. Certain references to the Board are
removed to provide greater flexibility in the emergency relief
project procedures.

Subchapter F. Engineering Review and Approval.
Section 371.60. Engineering Feasibility Report.

Section 371.60 is revised to require the engineering feasibility
report to show how the project will remedy the drinking water
issues and problems instead of simply that they will remedy the
problems and issues. Other non-substantive changes are made
for clarity purposes.

Section 371.61. Contract Documents: Review and Approval.

Section 371.61 is revised to provide greater clarity on what the
term "contract documents" include for the purposes of this sec-
tion and to reference the TWDB's authority to audit project files.

Section 371.62. Advertising and Awarding Construction Con-
tracts.
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Section 371.62 is revised to extend the required notification pe-
riod for pre-construction conferences from five to ten days to en-
sure TWDB staff will be able to attend if desired.

Subchapter G. Loan Closings and Availability of Funds.

Section 371.70. Financial Assistance Secured by Bonds or
Other Authorized Securities.

Section 371.70 is revised to require the ordinance or resolu-
tion adopted by the governing body authorizing the issuance of
debt to be sold to the Board to include a statement that all pay-
ments, including the origination fee, are made to the Board via
wire transfer at no cost to the Board. Further, §371.70(a)(5) is
revised to still require assurances that the Applicant will comply
with any special conditions specified by the Board's environmen-
tal finding, but to delete the requirement that this assurance last
until all financial obligations to the state have been discharged.
Subsection (d) is added to provide greater clarity on which docu-
ments are required and which are not in the case of 100 percent
principal forgiveness. Other non-substantive and grammatical
changes are made for clarification purposes.

Section 371.71. Financial Assistance Secured by Promissory
Notes and Deeds of Trust.

Section 371.71 is revised to clarify that a deed of trust, security
agreement, and title insurance policy is not required in the situ-
ation of 100 percent principal forgiveness. It is also revised to
change "Commission" to "Utility Commission" because of new
powers and duties of the Public Utility Commission.

Section 371.72. Disbursement of Funds.

Section 371.72 is revised to eliminate the environmental affirma-
tion by the Board but still require the environmental review to be
completed before release of funds for design.

Section 371.73. Remaining Unused Funds.

Section 371.73 is revised to use "unused funds" instead of "sur-
plus funds" for consistency.

Section 371.74. Surcharge.

Section 371.74 is revised to remove "as those terms are defined"
because those terms are not defined. It is also revised to reflect
new powers and duties of the Public Utility Commission.

Subchapter H. Construction and Post-Construction Require-
ments.

Section 371.80. Inspection During Construction.

Section 371.80 is revised to eliminate the reference to "sound en-
gineering principles" for consistency with §17.185 of the Texas
Water Code. Further, on-site observations were added to the
scope of inspections as part of TWDB's actions to confirm on-
going compliance with all applicable requirements. Other minor
revisions were made to provide greater clarity.

Section 371.81. Alterations During Construction.

Section 371.81 is revised to include the requirement in §17.186
of the Texas Water Code that the Texas Commission on Envi-
ronmental Quality must give its approval before any substantial
or material changes are made in any previously approved plans
for facilities required to have commission approval of plans and
specifications.

Section 371.85. Final Accounting.

Section 371.85 is revised to specify that remaining surplus funds
may be used as specified in any applicable bond ordinance for
certain purposes.

Section 371.87. Release of Retainage.

Section 371.87 is revised to clarify that the TWDB must issue
a Certificate of Approval prior to approving the full release of
retainage on a contract.

Non-substantive or grammatical changes are made to the
following sections for clarification and grammatical purposes:
§§371.18, 371.82, 371.86, and 371.88.

REGULATORY IMPACT ANALYSIS

The Board reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225, and determined that the rulemaking is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined in
the Administrative Procedure Act. A "major environmental rule"
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental
exposure, a rule that may adversely affect in a material way the
economy or a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The intent of the rulemaking is
to provide greater clarity regarding the DWSRF and to follow
federal and state requirements for that fund.

Even if the adopted rulemaking were a major environmental rule,
Texas Government Code, §2001.0225 still would not apply to this
rulemaking because Texas Government Code, §2001.0225 only
applies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking does not
meet any of these four applicability criteria because it: 1) does
not exceed the Federal Safe Drinking Water Act or any other fed-
eral law; 2) does not exceed an express requirement of state law;
3) does not exceed a requirement of a delegation agreement or
contract between the state and an agency or representative of
the federal government to implement a state and federal pro-
gram; and 4) is not adopted solely under the general powers of
the agency, but rather it is also adopted under authority of Texas
Water Code §15.605. Therefore, these adopted rules do not fall
under any of the applicability criteria in Texas Government Code,
§2001.0225.

TAKINGS IMPACT ASSESSMENT

The Board evaluated these adopted rules and performed an
analysis of whether they constitute a taking under Texas Gov-
ernment Code, Chapter 2007. The specific purpose of these
rules is to make clarifying changes that align with state statutes
and federal requirements related to the DWSRF. The adopted
rules would substantially advance this stated purpose by clar-
ifying rules related to the DWSREF, incorporating applicable
language from state and federal laws and rules, and reflecting
the current state and federal requirements for the DWSRF.

The Board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to these adopted rules because
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this is an action that is reasonably taken to fulfill an obligation
mandated by federal law, which is exempt under Texas Govern-
ment Code, §2007.003(b)(4). The Board is the agency that ad-
ministers the DWSREF for the State of Texas.

Nevertheless, the Board further evaluated these adopted rules
and performed an assessment of whether they constitute a
taking under Texas Government Code, Chapter 2007. Pro-
mulgation and enforcement of these adopted rules would be
neither a statutory nor a constitutional taking of private real
property. Specifically, the subject adopted regulation does not
affect a landowner's rights in private real property because this
rulemaking does not burden nor restrict or limit the owner's right
to property and reduce its value by 25% or more beyond that
which would otherwise exist in the absence of the regulation.
In other words, this rulemaking requires compliance with state
and federal laws and rules regarding the DWSRF. These re-
quirements will not burden, restrict, or limit an owner's right to
property. Therefore, the adopted rules do not constitute a taking
under Texas Government Code, Chapter 2007.

PUBLIC COMMENT

No comments were received.

SUBCHAPTER A. GENERAL PROGRAM
REQUIREMENTS

31 TAC §§371.1 - 371.4

STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201602993

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER B. FINANCIAL ASSISTANCE
31 TAC §§371.10 - 371.18
STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201602994

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

L4 L4 L4
SUBCHAPTER C. INTENDED USE PLAN
31 TAC §§371.20 - 371.24
STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201602995

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER D. APPLICATION FOR
ASSISTANCE

31 TAC §§371.30 - 371.36

STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201602996

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER E. ENVIRONMENTAL
REVIEWS AND DETERMINATIONS
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31 TAC §§371.40 - 371.52
STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201602997

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER F. ENGINEERING REVIEW
AND APPROVAL

31 TAC §§371.60 - 371.62

STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201602998

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

3 ¢ .
SUBCHAPTER G. LOAN CLOSINGS AND
AVAILABILITY OF FUNDS
31 TAC §§371.70 - 371.74
STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201602999

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER H. CONSTRUCTION AND
POST-CONSTRUCTION REQUIREMENTS
31 TAC §§371.80 - 371.82, 371.85 - 371.88
STATUTORY AUTHORITY

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603000

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND

The Texas Water Development Board ("TWDB" or "Board")
adopts the repeal of 31 Texas Administrative Code (TAC)
§8§371.3, 371.4, and 371.43 - 371.51 as proposed in the April 1,
2016, issue of the Texas Register (41 TexReg 2428).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED REPEALS.

The TWDB adopts the repeal of provisions of 31 TAC Chapter
371 in order to reorganize certain information to provide greater
clarity and to streamline TWDB processes for implementation of
the Drinking Water State Revolving Fund (DWSRF). The specific
provisions being repealed and the reasons for the repeals are
discussed in more detail below.

SECTION BY SECTION DISCUSSION OF ADOPTED RE-
PEALS.

Section 371.3 and §371.4 are repealed in order to combine rele-
vant language and delete language that is no longer necessary.
These changes are made to provide greater clarity and to ensure
consistency with state and federal DWSRF requirements.

Sections 371.43 - 371.51 are repealed in order to provide
greater clarity regarding the environmental requirements for the
DWSRF. These changes will provide greater clarity on which
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documents are prepared by the Applicant, which documents
are prepared by the TWDB, and which documents are prepared
by a third party. These changes will also provide greater clarity
on the timing of required environmental documentation. The
repeal of these sections is adopted in order to reorganize and
renumber this subchapter for greater clarity.

REGULATORY IMPACT ANALYSIS

The Board reviewed the adopted repeals in light of the regulatory
analysis requirements of Texas Government Code §2001.0225,
and determined that the repeals are not subject to Texas Govern-
ment Code, §2001.0225, because they do not meet the definition
of a "major environmental rule" as defined in the Administrative
Procedure Act. A "major environmental rule" is defined as a rule
with the specific intent to protect the environment or reduce risks
to human health from environmental exposure, a rule that may
adversely affect in a material way the economy or a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
intent of these repeals is to provide greater clarity regarding the
DWSRF and ensure consistency with state and federal require-
ments for that fund.

Even if the adopted repeals were a major environmental rule,
Texas Government Code, §2001.0225 still would not apply to
these repeals because Texas Government Code, §2001.0225
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. This repeal rule-
making does not meet any of these four applicability criteria be-
cause it: 1) does not exceed the Federal Safe Drinking Water Act
or any other federal law; 2) does not exceed an express require-
ment of state law; 3) does not exceed a requirement of a dele-
gation agreement or contract between the state and an agency
or representative of the federal government to implement a state
and federal program; and 4) is not adopted solely under the gen-
eral powers of the agency, but rather it is also adopted under au-
thority of Texas Water Code §15.605. Therefore, these adopted
repeals do not fall under any of the applicability criteria in Texas
Government Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT.

The Board evaluated these adopted repeals and performed an
analysis of whether they constitute a taking under Texas Gov-
ernment Code, Chapter 2007. The specific purpose of these
repeals is to more closely align the TWDB's rules related to the
DWSRF to state statutes and federal requirements and to pro-
vide greater clarity. The adopted repeals would substantially ad-
vance this stated purpose by reflecting the current state and fed-
eral requirements for the DWSRF.

The Board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to these adopted repeals because
this is an action that is reasonably taken to fulfill an obligation
mandated by federal law, which is exempt under Texas Govern-
ment Code, §2007.003(b)(4). The Board is the agency that ad-
ministers the DWSRF for the State of Texas.

Nevertheless, the Board further evaluated these adopted re-
peals and performed an assessment of whether they constitute
a taking under Texas Government Code, Chapter 2007. Pro-
mulgation and enforcement of these adopted repeals would
be neither a statutory nor a constitutional taking of private real
property. Specifically, the subject adopted regulation does not
affect a landowner's rights in private real property because
these repeals do not burden nor restrict or limit the owner's
right to property and reduce its value by 25% or more beyond
that which would otherwise exist in the absence of the regu-
lation. In other words, these repeals require compliance with
state and federal laws and rules regarding the DWSRF. These
requirements will not burden, restrict, or limit an owner's right
to property. Therefore, the adopted repeals do not constitute a
taking under Texas Government Code, Chapter 2007.

PUBLIC COMMENTS

No comments were received.

SUBCHAPTER A. GENERAL PROGRAM
REQUIREMENTS

31 TAC §371.3, §371.4

STATUTORY AUTHORITY.

This repeal is adopted under the authority of Texas Water Code
§15.605.

The adopted repeal affects Chapter 15 of the Texas Water Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603005

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER E. ENVIRONMENTAL
REVIEWS AND DETERMINATIONS

31 TAC §§371.43 - 371.51

STATUTORY AUTHORITY.

This repeal is adopted under the authority of Texas Water Code
§15.605.

The adopted repeal affects Chapter 15 of the Texas Water Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.
TRD-201603006
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Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND

The Texas Water Development Board ("TWDB" or "Board")
adopts without changes amendments to 31 Texas Adminis-
trative Code (TAC) §§375.1, 375.2, 375.10 - 375.19, 375.30
- 375.34, 37540 - 375.44, 375.60 - 375.62, 375.81 - 375.83,
375.90, 375.91, 375.101 - 375.104, 375.106 - 375.109, 375.201,
375.203, and 375.206 relating to the TWDB's administration of
the Clean Water State Revolving Fund (CWSRF). TWDB adopts
new §§375.3, 375.45, 375.63 - 375.71, and 375.92 - 375.94
without changes. Repeals of existing §§375.50 - 375.56, 375.63
- 375.70, 375.92, and 375.93 are simultaneously adopted
elsewhere in this issue of the Texas Register. These changes
were proposed in the April 1, 2016, issue of the Texas Register
(41 TexReg 2430).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED AMENDMENTS AND NEW RULES.

Pursuant to the Water Resources Reform and Development Act
of 2014 (WRRDA), the TWDB adopts revisions to numerous pro-
visions in 31 TAC Chapter 375. Various revisions are adopted to
implement changes to the federal requirements for the CWSRF.
Various other revisions are adopted to provide greater clarity in
this chapter of TWDB rules or to update rule provisions pursuant
to TWDB practice. The specific provisions being revised and the
reasons for the revisions are discussed in more detail below.

SECTION BY SECTION DISCUSSION OF ADOPTED AMEND-
MENTS AND NEW RULES.

Subchapter A. General Program Requirements.
Section 375.1. Definitions.

The definition of "Acquisition" is added to discuss eligible project
costs and federal requirements regarding acquisition of land. It
is also used to describe a phase of the project.

The definition of "Applicant” is revised for clarity to focus on the
repayment of the debt rather than ownership of the project.

The definition of "Application” is revised to expand the focus from
solely forms to forms and other information that is submitted to
the TWDB.

The definition of "Authorized representative” is revised to provide
greater clarity.

The definition of "Bypass" is revised to incorporate the specific
reasoning for passing over a higher ranked project in favor of a
lower ranked project.

The definition of "Commitment" is revised for clarity to refer di-
rectly to the Board resolution that constitutes the commitment
rather than to the applicant's fulfillment of the conditions.

The definition of "Commitment term" is deleted because it is
no longer needed with the added definition of "Expiration date,"
which provides more clarity.

The definition of "Construction" is revised to match the definition
found in 33 U.S.C. §1292(1).

The definition of "Construction phase" is added to provide
greater clarity.

The definition of "Cost and Effectiveness Analysis" is added to
implement provisions of WRRDA. The term "analysis" includes
both the study and evaluation of the cost and effectiveness of
the processes, materials, techniques, and technologies for car-
rying out the proposed project or activity and the final selection,
to the maximum extent practicable, of a project or activity that
maximizes the potential for efficient water use, reuse, recapture,
and conservation, and energy conservation.

The definition of "Design" is revised for clarity.

The definition of "Disadvantaged Community" is revised to incor-
porate the affordability criteria required in WRRDA.

The definition of "Disaster" is revised to add extreme heat.

The definition of "Eligible Applicant" is revised to implement pro-
visions of WRRDA, explicitly mention eligibility of a special pur-
pose district that finances on behalf of its members' waste dis-
posal projects, and provide greater clarity.

The definition of "Environmental affirmation” is deleted because
it is no longer needed.

The definition of "Expiration date" is added to provide greater
clarity regarding the TWDB's offer of financial assistance and is
used to clarify the timeframe allowed for the applicant to submit
a request to extend the Board's commitment.

The definition of "Financial assistance" is revised to provide
greater clarity.

The definition of "Fiscal Sustainability Plan" is added to imple-
ment provisions of WRRDA.

The definition of "Invited Projects List" is retitled "Initial Invited
Projects List" to be consistent with the terminology used in the
TWDB's Intended Use Plan.

The definition of "Lending rate" is revised for greater clarity to
distinguish between financial assistance, which must be repaid
and accrues interest, and principal forgiveness, which is not re-
paid and does not accrue interest.

The definition of "Municipality" is revised to better reflect the def-
inition in federal law.

The definition of "Non-equivalency project” is revised to provide
clarity through a reference to equivalency projects.

The definition of "Planning" is added to implement provisions of
WRRDA.

The definition of "Political subdivision" is revised to conform to
the Texas Water Code.

The definition of "Population" is revised to specify that the data
used must be the latest data available from the U.S. Census
Bureau, such as the American Community Survey data released
annually, rather than the decennial census.

The definition of "Principal forgiveness" is added to specify the
type of additional subsidization that is being offered for the pro-
gram.

The definition of "Project" is revised to reference the language
in the Federal Water Pollution Control Act and provide greater
clarity.
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The definition of "Project information form" is retitled as "Project
Information Form (PIF)" and is revised to clarify that the informa-
tion submitted must conform to the agency's requirements.

The definition of "Project Priority List" is revised for clarity to ref-
erence the specific list found in the Intended Use Plan that con-
tains the projects eligible for funding ranked according to their
rating criteria score.

The definition of "Ready to proceed" is revised for clarification
purposes.

The definition of "Small and Medium-sized Publicly Owned
Treatment Works" is added to implement provisions of WRRDA.

The definition of "Subsidy" is revised to reference only a reduc-
tion in the interest rate from the market interest rate rather than
principal forgiveness.

The definition of "Treatment works" is added to implement pro-
visions of WRRDA.

The definition of "Utility Commission" is added to delineate
between the Public Utility Commission of Texas and the Texas
Commission on Environmental Quality because of new powers
and duties of the Public Utility Commission.

Other non-substantive, grammatical changes are made for clari-
fication and grammatical purposes. Paragraphs are renumbered
to reflect added and removed definitions.

Section 375.2. Projects and Activities Eligible for Assistance.

Section 375.2 is revised to add new projects and activities that
are eligible under the Federal Water Pollution Control Act in ac-
cordance with WRRDA. While all projects and activities eligible
under federal law are listed, the specific projects and activities el-
igible for assistance under the Texas CWSRF program for a par-
ticular funding year will be established annually in the CWSRF's
Intended Use Plan. This will allow greater flexibility to adjust the
CWSRF program based on needs and capacity.

Section 375.3. Federal Requirements.

Section 375.3 is added to list the new federal requirements
for the CWSRF instituted or made permanent through WR-
RDA. Also, TWDB is proposing to include EPA's new policy on
providing "signage" options to enhance public awareness for
equivalency projects.

Subchapter B. Financial Assistance.
Section 375.10. Types of Financial Assistance.

Section 375.10 is revised to state that the executive administra-
tor shall determine the type of financial assistance in accordance
with the types of financial assistance authorized by the Federal
Water Pollution Control Act ("the Act").

Section 375.11. Refinancing.

Section 375.11 is revised to require the project to meet program-
matic requirements.

Section 375.12. Financing of Planning, Acquisition, and Design
Phase.

Section 375.12 is revised to reflect a change in terminology re-
garding the phases of projects. It is revised to state that ap-
plicants may request financial assistance for planning, acquisi-
tion, and design without a readiness to proceed determination. It
also deletes the reference to applicants who have completed the
planning, acquisition, and design for a proposed project within

three years of the closing date for financial assistance receiving
priority for construction phase funding of the project in the next
available IUP if the project is ready to proceed. This priority is
retained elsewhere in §375.31(c).

Section 375.13. Construction Phase Funding and Section
375.14. Pre-Design Funding Option.

Section 375.13 and §375.14 are revised to reflect a change in
terminology regarding the phases of projects.

Section 375.15. Lending Rates.

Section 375.15 is revised to make private and taxable entities
eligible for the interest rate reduction. As part of the revision on
eligibility for the reduction, TWDB is consolidating and revising
the method of establishing the fixed rate scale and determin-
ing the amount of adjustment from the market interest rate for
both the equivalency and non-equivalency borrowers. TWDB is
not altering the interest rate reduction a borrower would have
received under the current program practices. For consistency,
the pointin time for determining the total fixed lending rate reduc-
tion is set at 30 days from the date the application will be pre-
sented to the Board for approval. Other wording changes were
made to provide greater clarity. In addition, references to the
maximum reduction level have been removed to allow greater
flexibility in establishing a significant interest rate reduction con-
sistent with projections of the long-term financial health of the
CWSREF. The interest rate reduction will instead be established
annually in CWSRF's Intended Use Plan.

Section 375.16. Fees for Financial Assistance.

Section 375.16 is revised to allow greater flexibility to make an-
nual adjustment to the CWSRF program based on needs and
projected financial conditions. To accomplish this, the amount of
any administrative loan origination fee, up to the maximum spec-
ified amount, will be established in the CWSRF's Intended Use
Plan. The title is revised from "Fees of Financial Assistance" to
"Fees for Financial Assistance." Other non-substantive changes
are made.

Section 375.17. Term of Financial Assistance.

Section 375.17 is revised to be consistent with the requirement
of WRRDA. The TWDB is revising the requirement that the term
offered may not exceed the "expected design" life of an eligible
project to the "projected useful" life.

Section 375.18. Principal Forgiveness.

Section 375.18 is revised based on new requirements estab-
lished through WRRDA.

Subchapter C. Intended Use Plan.
Section 375.30. Submission of Project Information Forms.

Section 375.30 is revised to clarify the requirements for sub-
mission of project information forms. It specifically references
submission of Project Information Forms to be included on an
amended Project Priority List within the Intended Use Plan. It
also establishes that the required information that must be in a
Project Information Form will be specified in TWDB guidance. It
clarifies that a registered engineer must properly affix the engi-
neer's seal, signature, and date of execution to the project infor-
mation form if the amount requested from the program is equal
to or greater than $100,000.

Section 375.31. Rating Process.
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Section 375.31 is revised to amend the rating criteria to incorpo-
rate additional projects and activities that are eligible based on
WRRDA. In addition, consistent with the overall goals of the Fed-
eral Water Pollution Control Act, TWDB is considering enforce-
ment action, innovative or alternative technology or approaches,
and effective management as rating criteria. It is further revised
for greater clarity.

Section 375.32. Public Notice.

Section 375.32 is revised to better reflect TWDB processes
whereby the executive administrator, not the Board members,
hold public hearings. The rule states that the executive admin-
istrator may make amendments to the Project Priority List after
a 14-day public comment period without any public hearing.

Section 375.33. Criteria and Methods for Distribution of Funds.

Section 375.33 is revised to reflect a change in terminology and
to provide greater clarity. It revises "subsidies" to "principal for-
giveness" and "Invited Projects List" to "Project Priority List" to be
consistent with other sections as well as the terminology in the
Intended Use Plan. Other non-substantive changes are made.

Section 375.34. Changes to Project.

Section 375.34 is revised to adjust permitted changes in a pro-
posed project listed in the Intended Use Plan without requiring
a re-ranking of the project. First, the applicant for a proposed
project may change provided the project itself does not change.
Second, the fundable amount of a proposed project may not in-
crease by more than 10% of the amount listed in the approved
IUP. The rule is revised to allow the executive administrator to
waive the 10% limit to not only incorporate additional elements
to the project, but also increased project costs. Further, the sec-
tion is revised to specify that any principal forgiveness awarded
may not exceed the amount in the original Intended Use Plan.
Other non-substantive changes are made.

Subchapter D. Application for Assistance.
Section 375.40. Pre-Application Conferences.

Section 375.40 is revised to allow individuals to participate in the
conference without being in attendance.

Section 375.41. Timeliness of Application and Required Appli-
cation Information.

Section 375.41 is revised to base the due date for curing a defi-
ciency on the date of the notice to the applicant rather than the
date the applicant receives the notice. This will allow enhanced
tracking for program administration. This section specifies that
the application must include a copy of any actual or proposed
contracts covering revenues for the project for a duration spec-
ified by the agency. To allow additional flexibility to the agency,
the rule will permit an alternative method of establishing a re-
liable accounting of the financial records of the applicant if ap-
proved by the executive administrator. The rule will clarify the
listing within the application of all the funds used for the project.
It is revised to include the Public Utilities Commission in the list
of agencies in relation to the Applicant's affidavit. This section
is revised to list the application requirements for eligible private
applicants.

Section 375.42. Review of Applications.

Section 375.42(c) is deleted because it is no longer necessary.
New §375.42(c) is added to establish commitment timeframes
for projects that qualify and have been designated to receive

principal forgiveness. Due to the high demand and limited avail-
ability of subsidized funding, it is imperative that applicants of-
fered principal forgiveness proceed in a timely manner.

Section 375.43. Required Water Conservation Plan and Water
Loss Audlit.

Section 375.43 is revised to incorporate new statutory require-
ments. According to §16.0121(g), Water Code, a retail public
utility providing potable water that receives financial assistance
from the TWDB is required to use a portion of that financial assis-
tance, or any additional financial assistance provided by TWDB,
to mitigate the utility's system water loss if, based on a water au-
dit filed by the utility, the water loss meets or exceeds the thresh-
old established by TWDB rule. In accordance with §16.0121(g),
Water Code, as amended by H.B. 949, 84th Legislative Session,
§375.43 is revised to allow the TWDB, at the request of the retail
public utility, to waive this requirement. TWDB rules regarding
this waiver are located in 31 TAC §358.6. In accordance with
§16.0121(h), Water Code, the TWDB shall adopt rules regard-
ing the use of financial assistance from the TWDB as required
by §16.0121(g) to mitigate system water loss. Section 375.43
is revised to incorporate the statutory requirements of §16.0121,
Water Code, and to specify that use of financial assistance must
be in accordance with the Act and the applicable Intended Use
Plan.

Section 375.44. Board Approval of Funding.

Section 375.44 is revised to remove the commitment expira-
tion timeframes from the rules and establish the expiration time-
frames through the annual Intended Use Plan applicable to the
project in order to provide greater flexibility in administering the
program. Section 375.44 will allow multiple extensions instead
of one extension and the language is revised to better instruct
applicants on the procedure for requesting an extension.

Section 375.45. Multi-year Commitments.

Section 375.45 is added to implement multi-year commitments to
provide a reliable source of capital based on a commitment struc-
ture that meets the annual capital requirements of the project. In
order to provide a reliable source of capital based on a com-
mitment structure that meets the annual capital requirements
of the project, the TWDB may offer multi-year commitments.
Multi-year commitments should assist entities that need to fund
large projects over a period of time. Further, to assist in provid-
ing for long-term financial planning, the minimum interest rate
reduction for the multi-year commitments will be established and
locked for the five-year period based on the interest rate reduc-
tion prescribed in the IUP for the first year's commitment.

Subchapter E. Environmental Reviews and Determinations.
Section 375.60. Definitions.

The definition of "Affected community” is revised to clarify its
meaning in the context of its use within the subchapter.

The definitions of "Categorical Exclusion," "Environmental As-
sessment," "Environmental Impact Statement," "Environmental
Information Document," "Finding of No Significant Impact,”
"Record of Decision," and "Statement of Finding" are added
to provide greater clarity on what is included in these various
documents, which party prepares the documents, and their use.

The definitions of "Federal Environmental Cross-cutters" and
"Human environment" are added to clarify terminology utilized
within the subchapter.
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The definition of "Mitigation" is revised to better reflect the federal
definition by adding fuller explanations of the avoidance, mini-
mization, and rectification aspects of mitigation. Therefore, be-
cause it is no longer necessary to retain separate definitions of
"Avoidance" and "Minimization," they have been deleted.

Section 375.61. Environmental Review Process.

Section 375.61 is revised to add subsection (e) to establish a key
difference in the environmental review process between equiv-
alency and non-equivalency projects. For equivalency projects,
TWDB will inform EPA when consultation or coordination by EPA
with other federal agencies is necessary to resolve issues re-
garding compliance with applicable federal authorities. Section
375.61 is revised to delete references to avoidance and mini-
mization, which are both included in the definition of mitigation.
In addition, disbursement of funds information was removed as
this information is already provided in §375.93, relating to Dis-
bursement of Funds. Section 375.61 is further revised to add
more details on the timing and preparation of different environ-
mental documents in order to provide greater clarity. Certain
terminology is revised in order to avoid confusion between state
and federal environmental documents. Other non-substantive
and grammatical changes are made for clarification purposes.

Section 375.62. Board's Environmental Finding: Categorical Ex-
clusions.

The title of §375.62 is revised from "Types of Environmental De-
terminations: Categorical Exclusion" to "Board's Environmental
Finding: Categorical Exclusion" in order to provide greater clarity
on which party is responsible for evaluating eligibility and issuing
the Categorical Exclusion. It is further revised to clarify when a
project can be categorically excluded from a full environmental
review. Subsection (f) is deleted in order to move this information
to new §375.63 in order to further separate and clarify Applicant
versus TWDB responsibilities.

Section 375.63. Applicant Requirements: Categorical Exclu-
sions.

New §375.63 is added in order to delineate between the Appli-
cant's and the TWDB's responsibilities regarding a Categorical
Exclusion. New §375.63 contains the Applicant's responsibili-
ties. This change was made to provide greater clarity.

Section 375.64. Board's Environmental Finding: Findings of No
Significant Impact.

New §375.64 is added to reorganize and revise previous provi-
sions on the Finding of No Significant Impact in order to provide
greater clarity on each party's responsibilities regarding this doc-
ument. Language from previous §375.63 is added here and is
revised to remove the statement that an environmental assess-
ment is required for proposed projects involving new construc-
tion. This is because some minor new construction elements
are eligible for a CE, which does not require an environmental
assessment. The previous language is further revised to reflect
the fact that an environmental assessment is not required if the
action is categorically excluded or if the executive administrator
has decided that an environmental impact statement is required.
It is revised to require that all contracts, plans, specifications,
or other applicable documents used during the design and con-
struction of the project include reference to or descriptions of the
mitigation measures. References to avoidance and minimiza-
tion were deleted because both are included in the definition of
mitigation. Other minor revisions were made to provide greater
clarity.

Section 375.65. Applicant Requirements: Environmental Infor-
mation Document.

New §375.65 is added to reorganize and revise previous pro-
visions on the Environmental Information Document in order to
provide greater clarity on each party's responsibilities regarding
this document. Language from previous §375.64 is added here
and revised to provide greater clarity. An Applicant must prepare
an Environmental Information Document for projects that have
potential environmental impacts and the significance of those
impacts is unknown. New §375.65 provides greater clarity on
when an Environmental Information Document is needed, which
party prepares the document, and what the document must in-
clude.

Section 375.66. Environmental Impact Statements.

New §375.66 is added here to reorganize Subchapter E for
greater clarity. The language from previous §375.67 is added
here and non-substantive changes to that language are made
for clarity purposes.

Section 375.67. Decision to Prepare an Environmental Impact
Statement: Notice of Intent.

New §375.67 is added here to reorganize Subchapter E for
greater clarity. The language from previous §375.65 is added
here and non-substantive changes to that language are made
for clarity purposes.

Section 375.68. Board's Environmental Finding: Record of De-
cision.

New §375.68 is added here to reorganize Subchapter E for
greater clarity. The language from previous §375.66 is added
here and non-substantive changes to that language are made
for clarity purposes. That language is revised to delete refer-
ences to avoidance and minimization because both are included
in the definition of mitigation. The language is further revised to
clarify that the TWDB may provide written notification regarding
the outcome of the mitigation measures rather than issue a
statement of findings.

Section 375.69. Applicant Requirements: Environmental Impact
Statement.

New §375.69 is added here to reorganize Subchapter E for
greater clarity. The language from previous §375.68 is added
here and non-substantive changes to that language are made
for clarity purposes.

Section 375.70. Proposed Project Alterations.

New §375.70 is added here to reorganize Subchapter E for
greater clarity. The language from previous §375.69 is added
here and revised to state that the executive administrator's
review of proposed project alterations may result in a notation
to the file when the alterations are minor. It is further revised
for clarity to explain the process of confirming that project alter-
ations are within the scope of the original environmental finding.

Section 375.71.
Findings.

Use of Previously Prepared Environmental

New §375.71 is added here to reorganize Subchapter E for
greater clarity. The language from previous §375.70 is added
here and revised to allow the executive administrator to adopt
previous environmental findings issued by other agencies, not
just federal agencies, provided that the finding is compliant with
NEPA. It is also revised to clarify that only mitigation measures
from the previous findings that are applicable to the proposed
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project components will be applied as conditions of the financial
assistance. It is revised to state that the executive administrator
may provide written notification of the outcome of the mitigation
measure proposed in an environmental finding to interested
agencies and public groups. References to avoidance and
minimization were deleted because both are included in the
definition of mitigation. Certain wording from previous language
is revised in order to provide greater clarity.

Subchapter F. Engineering Review and Approval.
Section 375.81. Engineering Feasibility Report.

Section 375.81 is revised to require the engineering feasibility
report to show how the project will remedy the drinking water
issues and problems instead of simply that they will remedy the
problems and issues. Other non-substantive changes are made
for clarity purposes.

Section 375.82. Contract Documents: Review and Approval.

Section 375.82 is revised to provide greater clarity on what the
term "contract documents" include for the purposes of this sec-
tion and to reference the TWDB's authority to audit project files.

Section 375.83. Advertising and Awarding Construction Con-
tracts.

Section 375.83 is revised to extend the required notification pe-
riod for pre-construction conferences from five to ten days to en-
sure TWDB staff will be able to attend if desired.

Subchapter G. Loan Closing and Availability of Funds.
Section 375.90. Applicability.

Section 375.90 is revised to correct a past drafting error that
failed to specify that this subchapter applies to both equivalency
and non-equivalency projects.

Section 375.91. Financial Assistance Secured by Bonds or
Other Authorized Securities.

Section 375.91 is revised to require the ordinance or resolu-
tion adopted by the governing body authorizing the issuance of
debt to be sold to the Board to include a statement that all pay-
ments, including the origination fee, are made to the Board via
wire transfer at no cost to the Board. Further, §375.91(a)(5) is
revised to still require assurances that the Applicant will comply
with any special conditions specified by the Board's environmen-
tal finding, but to delete the requirement that this assurance last
until all financial obligations to the state have been discharged.
Other non-substantive and grammatical changes are made for
clarification purposes.

Section 375.92. Financial Assistance Secured by Promissory
Notes and Deeds of Trust.

Section 375.92 is added to establish closing requirements for
water supply corporations, eligible private Applicants, and other
Applicants that are not authorized to issue bonds or other secu-
rities.

Section 375.93. Disbursement of Funds.

Section 375.93 is added and the language of former §375.92 is
revised to amend subsection (b), describing the current method
of releasing funds to the recipient's construction account for prin-
cipal forgiveness. These revisions are made to provide greater
clarity. It is also revised to eliminate the environmental affirma-
tion by the Board but still require the environmental review to be
completed before release of funds for design.

Section 375.94. Remaining Unused Funds.

Section 375.94 is added and the language of former §375.93 is
revised to use the term "unused funds" instead of "surplus funds"
for consistency purposes.

Subchapter H. Construction and Post Construction Require-
ments.

Section 375.101. Inspection During Construction.

Section 375.101 is revised to eliminate the reference to "sound
engineering principles" for consistency with §17.185 of the Texas
Water Code. Further, on-site observations were added to the
scope of inspections as part of TWDB's actions to confirm on-
going compliance with all applicable requirements. Other minor
revisions were made to provide greater clarity.

Section 375.102. Alterations During Construction.

Section 375.102 is revised to include the requirement in §17.186
of the Texas Water Code that the Texas Commission on Environ-
mental Quality must give its approval before any substantial or
material changes are made in any previously approved plans for
wastewater treatment plants or other facilities.

Section 375.106. Final Accounting.

Section 375.106 is revised to specify that remaining surplus
funds may be used as specified in any applicable bond ordi-
nance for certain purposes.

Section 375.108. Release of Retainage.

Section 375.108 is revised to clarify that the TWDB must issue
a Certificate of Approval prior to approving the full release of re-
tainage on a contract. Other non-substantive changes are made.

Non-substantive or grammatical changes are made to the
following sections for clarification and grammatical purposes:
§8§375.19, 375.103, 375.104, 375.107, 375.109, 375.201,
375.203, and 375.206.

REGULATORY IMPACT ANALYSIS

The Board reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225, and determined that the rulemaking is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined in
the Administrative Procedure Act. A "major environmental rule"
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental
exposure, a rule that may adversely affect in a material way the
economy or a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The intent of the rulemaking is to
provide greater clarity regarding the CWSRF and to implement
changes to federal requirements for that fund.

Even if the adopted rulemaking were a major environmental rule,
Texas Government Code, §2001.0225 still would not apply to this
rulemaking because Texas Government Code, §2001.0225 only
applies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
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instead of under a specific state law. This rulemaking does not
meet any of these four applicability criteria because it: 1) does
not exceed the Federal Water Pollution Control Act or any other
federal law; 2) does not exceed an express requirement of state
law; 3) does not exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; and 4) is not adopted solely under the general powers of
the agency, but rather it is also adopted under authority of Texas
Water Code §15.605. Therefore, this adopted rulemaking does
not fall under any of the applicability criteria in Texas Govern-
ment Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT.

The Board evaluated this adopted rulemaking and performed an
analysis of whether it constitutes a taking under Texas Govern-
ment Code, Chapter 2007. The specific purpose of this rule-
making is to more closely align the TWDB's rules related to the
CWSREF to state statutes and federal requirements. The adopted
rulemaking would substantially advance this stated purpose by
clarifying rules related to the CWSREF, incorporating applicable
language from state and federal laws and rules, and reflecting
the current state and federal requirements for the CWSRF.

The Board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to this adopted rulemaking be-
cause this is an action that is reasonably taken to fulfill an obli-
gation mandated by federal law, which is exempt under Texas
Government Code, §2007.003(b)(4). The Board is the agency
that administers the CWSREF for the State of Texas.

Nevertheless, the Board further evaluated this adopted rulemak-
ing and performed an assessment of whether it constitutes a tak-
ing under Texas Government Code, Chapter 2007. Promulga-
tion and enforcement of this adopted rulemaking would be nei-
ther a statutory nor a constitutional taking of private real prop-
erty. Specifically, the subject adopted regulation does not affect
a landowner's rights in private real property because this rule-
making does not burden nor restrict or limit the owner's right
to property and reduce its value by 25% or more beyond that
which would otherwise exist in the absence of the regulation.
In other words, this rulemaking requires compliance with state
and federal laws and rules regarding the CWSRF. These require-
ments will not burden, restrict, or limit an owner's right to prop-
erty. Therefore, the adopted rulemaking does not constitute a
taking under Texas Government Code, Chapter 2007.

PUBLIC COMMENT

No comments were received.

SUBCHAPTER A. GENERAL PROGRAM
REQUIREMENTS

31 TAC §§375.1 - 375.3

STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603010

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER B. FINANCIAL ASSISTANCE

31 TAC §§375.10 - 375.19
STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603011

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER C. INTENDED USE PLAN

31 TAC §§375.30 - 375.34
STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603012

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER D. APPLICATION FOR
ASSISTANCE
31 TAC §§375.40 - 375.45
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STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603014

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER E. ENVIRONMENTAL
REVIEWS AND DETERMINATIONS

31 TAC §§375.60 - 375.71

STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603015

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER F. ENGINEERING REVIEW
AND APPROVAL

31 TAC §§375.81 - 375.83

STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.
TRD-201603016

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER G. LOAN CLOSINGS AND
AVAILABILITY OF FUNDS

31 TAC §§375.90 - 375.94

STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.
TRD-201603017

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER H. CONSTRUCTION AND
POST CONSTRUCTION REQUIREMENTS
31 TAC §§375.101 - 375.104, 375.106 - 375.109
STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603018

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢
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SUBCHAPTER I. NONPOINT SOURCE
POLLUTION LINKED DEPOSITS PROGRAM

31 TAC §§375.201, 375.203, 375.206
STATUTORY AUTHORITY.

This rulemaking is adopted under the authority of Texas Water
Code §15.605.

The adopted rulemaking affects Chapter 15 of the Texas Water
Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603019

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND

The Texas Water Development Board ("TWDB" or "Board")
adopts the repeal of 31 Texas Administrative Code (TAC)
§8375.50 - 375.56 in Subchapter E, Division 1; §§375.63 -
375.70 in Subchapter E, Division 2; and §375.92 and §375.93,
as proposed in the April 1, 2016, issue of the Texas Register
(41 TexReg 2461).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED REPEALS.

The TWDB adopts the repeal of various sections of 31 TAC
Chapter 375 in order to implement new federal requirements im-
posed by the Water Resources Reform and Development Act
of 2014 (WRRDA), to provide greater clarity, and to streamline
TWDB processes for implementation of the Clean Water State
Revolving Fund (CWSRF). The TWDB adopts the repeal of pro-
visions that are no longer needed and the repeal of other pro-
visions in order to relocate them in other locations of 31 TAC
Chapter 375 for clarification purposes. The specific provisions
being repealed and the reasons for the repeals are discussed in
more detail below.

SECTION BY SECTION DISCUSSION OF ADOPTED RE-
PEALS.

Subchapter E, Environmental Reviews and Determinations, Di-
vision 1, State Projects.

Division 1 (State Projects) of Subchapter E (Environmental Re-
views and Determinations), which includes §§375.50 - 375.56,
is repealed. In accordance with WRRDA, National Environmen-
tal Policy Act (NEPA)-like environmental reviews are now re-
quired for all CWSRF assistance for the construction of treat-
ment works, not just the equivalency projects. Therefore, TWDB
is proposing to delete Division 1 of Subchapter E covering envi-
ronmental reviews and determinations for state projects that was
previously applied to the non-equivalency projects. The "Divi-

sion 2 Federal Projects" title is therefore no longer necessary for
the remaining provisions of the subchapter.

Subchapter E, Environmental Reviews and Determinations, Di-
vision 2, Federal Projects.

Sections 375.63 - 375.70 are repealed in order to provide
greater clarity regarding the environmental requirements for the
CWSRF. These changes will provide greater clarity on which
documents are prepared by the Applicant, which documents
are prepared by the TWDB, and which documents are prepared
by a third party. These changes will also provide greater clarity
on the timing of required environmental documentation. The
repeal of these sections is adopted in order to reorganize and
renumber this subchapter for greater clarity.

Section 375.92. Disbursement of Funds and Section 375.93.
Remaining Unused Funds

Section 375.92 and §375.93 are repealed in order to relocate
them within 31 TAC Chapter 375 for greater clarity.

REGULATORY IMPACT ANALYSIS

The Board reviewed the adopted repeals in light of the regulatory
analysis requirements of Texas Government Code §2001.0225,
and determined that the repeals are not subject to Texas Govern-
ment Code, §2001.0225, because they do not meet the definition
of a "major environmental rule" as defined in the Administrative
Procedure Act. A "major environmental rule" is defined as a rule
with the specific intent to protect the environment or reduce risks
to human health from environmental exposure, a rule that may
adversely affect in a material way the economy or a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
intent of this repeals is to provide greater clarity regarding the
CWSRF and to implement changes to federal requirements for
that fund.

Even if the adopted repeals were a major environmental rule,
Texas Government Code, §2001.0225 still would not apply to
these repeals because Texas Government Code, §2001.0225
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. This repeal rule-
making does not meet any of these four applicability criteria be-
cause it: 1) does not exceed the Federal Water Pollution Con-
trol Act or any other federal law; 2) does not exceed an express
requirement of state law; 3) does not exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; and 4) is not adopted solely under
the general powers of the agency, but rather it is also adopted
under authority of Texas Water Code §15.605. Therefore, these
adopted repeals do not fall under any of the applicability criteria
in Texas Government Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT.

The Board evaluated these adopted repeals and performed an
analysis of whether they constitute a taking under Texas Govern-
ment Code, Chapter 2007. The specific purpose of these repeals
is to more closely align the TWDB's rules related to the CWSRF
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to state statutes and federal requirements. The adopted repeals
would substantially advance this stated purpose by reflecting the
current state and federal requirements for the CWSRF.

The Board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to these adopted repeals because
this is an action that is reasonably taken to fulfill an obligation
mandated by federal law, which is exempt under Texas Govern-
ment Code, §2007.003(b)(4). The Board is the agency that ad-
ministers the CWSREF for the State of Texas.

Nevertheless, the Board further evaluated these adopted re-
peals and performed an assessment of whether they constitute
a taking under Texas Government Code, Chapter 2007. Pro-
mulgation and enforcement of these adopted repeals would
be neither a statutory nor a constitutional taking of private real
property. Specifically, the subject adopted regulation does not
affect a landowner's rights in private real property because
these repeals do not burden nor restrict or limit the owner's
right to property and reduce its value by 25% or more beyond
that which would otherwise exist in the absence of the regu-
lation. In other words, these repeals require compliance with
state and federal laws and rules regarding the CWSRF. These
requirements will not burden, restrict, or limit an owner's right
to property. Therefore, the adopted repeals do not constitute a
taking under Texas Government Code, Chapter 2007.

PUBLIC COMMENT

No comments were received.

SUBCHAPTER E. ENVIRONMENTAL
REVIEWS AND DETERMINATIONS
DIVISION 1. STATE PROJECTS

31 TAC §§375.50 - 375.56

STATUTORY AUTHORITY.

This repeal is adopted under the authority of Texas Water Code
§15.605.

The adopted repeal affects Chapter 15 of the Texas Water Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603007

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

DIVISION 2. FEDERAL PROJECTS
31 TAC §§375.63 - 375.70
STATUTORY AUTHORITY.

This repeal is adopted under the authority of Texas Water Code
§15.605.

The adopted repeal affects Chapter 15 of the Texas Water Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603008

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER G. LOAN CLOSINGS AND
AVAILABILITY OF FUNDS

31 TAC §375.92, §375.93

STATUTORY AUTHORITY.

This repeal is adopted under the authority of Texas Water Code
§15.605.

The adopted repeal affects Chapter 15 of the Texas Water Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 14, 2016.

TRD-201603009

Les Trobman

General Counsel

Texas Water Development Board

Effective date: July 4, 2016

Proposal publication date: April 1, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 5. FUNDS MANAGEMENT
(FISCAL AFFAIRS)

SUBCHAPTER B. PAYMENT PROCESSING--
ELECTRONIC FUNDS TRANSFERS

34 TAC §5.12

The Comptroller of Public Accounts adopts an amendment to
§5.12, regarding processing payments through electronic funds
transfers, without changes to the proposed text as published in
the May 6, 2016, issue of the Texas Register (41 TexReg 3243).

The amendment to subsection (g)(1) updates the email address
to which any questions, comments, or complaints may be sent
concerning the comptroller's electronic funds transfer system as
it relates to Government Code, §403.016 and concerning §5.12.
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No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Government Code, §403.016,
which requires the comptroller to adopt rules regarding an elec-
tronic funds transfer system.

This amendment implements Government Code, §403.016.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 16, 2016.

TRD-201603066

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Effective date: July 6, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 2. CAPITOL ACCESS PASS
37 TAC §§2.1, 2.2, 2.7, 2.8, 2.13

The Texas Department of Public Safety (the department) adopts
amendments to §§2.1, 2.2, 2.7, 2.8, and 2.13, concerning Capi-
tol Access Pass. These sections are adopted without changes
to the proposed text as published in the May 6, 2016, issue of the
Texas Register (41 TexReg 3246) and will not be republished.

These amendments are necessary in part to implement House
Bill 910, enacted by the 84th Texas Legislature, to reflect
changes in the name of the license to carry a handgun. In
addition, the expiration date on the Capitol Access Pass is to be
extended to provide a five-year period of validity.

No comments were received regarding the adoption of these
amendments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment's work; and §411.0625, which requires the department
adopt rules necessary to administer the program.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.
TRD-201603075

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 10. IGNITION INTERLOCK

DEVICE
SUBCHAPTER A. GENERAL PROVISIONS

37 TAC §§10.1 - 10.4

The Texas Department of Public Safety (the department) adopts
new §§10.1 - 10.4, concerning General Provisions. These sec-
tions are adopted without changes to the proposed text as pub-
lished in the May 6, 2016, issue of the Texas Register (41 TexReg
3247) and will not be republished.

These new sections are filed simultaneously with the repeal of
current Subchapter B of Chapter 19, consisting of §§19.21 -
19.29. New Subchapter A of Chapter 10 is intended to reor-
ganize and consolidate the rules governing the Ignition Interlock
Device program and to generally improve the clarity of the re-
lated rules.

No comments were received regarding the adoption of these
new sections.

The new rules are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; and Texas Transportation Code, §521.247 and
§521.2476, which authorize the department to adopt rules relat-
ing to the approval of ignition interlock devices and the autho-
rization of ignition interlock device vendors to conduct business
in the state.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603076

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. VENDOR AUTHORIZA-
TION

37 TAC §§10.11 - 10.16

The Texas Department of Public Safety (the department) adopts
new §§10.11 - 10.16, concerning Vendor Authorization. These
sections are adopted without changes to the proposed text as
published in the May 6, 2016, issue of the Texas Register (41
TexReg 3248) and will not be republished.

41 TexReg 4862 July 1, 2016 Texas Register



These new sections are filed simultaneously with the repeal of
current Subchapter B of Chapter 19, consisting of §§19.21 -
19.29. New Subchapter B of Chapter 10 is intended to reor-
ganize and consolidate the rules governing the Ignition Interlock
Device program and to generally improve the clarity of the re-
lated rules.

No comments were received regarding the adoption of these
new sections.

The new rules are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; and Texas Transportation Code, §521.247 and
§521.2476, which authorize the department to adopt rules relat-
ing to the approval of ignition interlock devices and the autho-
rization of ignition interlock device vendors to conduct business
in the state.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603078

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER C. MILITARY SERVICE
MEMBERS, VETERANS, AND SPOUSES
- SPECIAL CONDITIONS FOR VENDOR
AUTHORIZATIONS
37 TAC §§10.21 - 10.24

The Texas Department of Public Safety (the department) adopts
new §§10.21 - 10.24, concerning Military Service members, Vet-
erans, and Spouses- Special Conditions For Vendor Authoriza-
tions. These sections are adopted without changes to the pro-
posed text as published in the May 6, 2016, issue of the Texas
Register (41 TexReg 3250) and will not be republished.

New Subchapter C of Chapter 10 is intended to implement the
requirements of Occupations Code, Chapter 55, as amended by
Senate Bill 1307, enacted by the 84th Texas Legislature. The
bill requires the creation of exemptions and extensions for oc-
cupational license applications and renewals for military service
members, military veterans, and military spouses.

No comments were received regarding the adoption of these
new sections.

The new rules are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, and Occupations Code, §55.02 which authorizes a
state agency that issues a license to adopt rules to exempt an
individual who holds a license issued by the agency from an in-
creased fee or other penalty imposed by the agency for failing to
renew the license in a timely manner if the individual establishes

to the satisfaction of the agency that the individual failed to re-
new the license in a timely manner because the individual was
serving as a military service member.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603079

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER D. IGNITION INTERLOCK
DEVICE APPROVAL
37 TAC §10.31, §10.32

The Texas Department of Public Safety (the department) adopts
new §10.31 and §10.32, concerning Ignition Interlock Device Ap-
proval. These sections are adopted without changes to the pro-
posed text as published in the May 6, 2016, issue of the Texas
Register (41 TexReg 3251) and will not be republished.

These new sections are filed simultaneously with the repeal of
current Subchapter B of Chapter 19, consisting of §§19.21 -
19.29. New Subchapter D of Chapter 10 is intended to reor-
ganize and consolidate the rules governing the Ignition Interlock
Device program and to generally improve the clarity of the re-
lated rules.

No comments were received regarding the adoption of these
new sections.

The new rules are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Transportation Code, §521.247 and
§521.2476, which authorize the department to adopt rules relat-
ing to the approval of ignition interlock devices and the autho-
rization of ignition interlock device vendors to conduct business
in the state.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603080

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848

L4 L4 ¢
CHAPTER 15. DRIVER LICENSE RULES
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SUBCHAPTER K.
AGREEMENTS
37 TAC §15.172

The Texas Department of Public Safety (the department) adopts
amendments to §15.172, concerning Issuance by Counties.
This section is adopted without changes to the proposed text as
published in the May 6, 2016, issue of the Texas Register (41
TexReg 3252) and will not be republished.

These amendments are necessary to remove the pilot program
designation and statutory reference to Texas Transportation
Code, §521.008, as a result of legislation passed by the 84th
Texas Legislature.

INTERAGENCY

No comments were received regarding the adoption of these
amendments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department's work, and Texas Transportation Code, §521.009,
which authorizes the department to enter into agreements with
certain counties for issuance of duplicate and renewal driver li-
censes, election identification certificates, and personal identifi-
cation certificates.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603081

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 18. DRIVER EDUCATION
SUBCHAPTER A. ISSUANCE AND
EXAMINATION REQUIREMENTS FOR
LEARNER AND PROVISIONAL LICENSES
37 TAC §18.4

The Texas Department of Public Safety (the department) adopts
amendments to §18.4, concerning Examinations Administered
by a Driver Education School or Parent Taught Driver Education
Course Provider. This section is adopted without changes to the
proposed text as published in the May 6, 2016, issue of the Texas
Register (41 TexReg 3264) and will not be republished.

These amendments are necessary to remove information re-
lated to driver education program administration transferred to
the Texas Department of Licensing and Regulation (TDLR) by
the 84th Texas Legislature.

No comments were received regarding the adoption of these
amendments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-

sion to adopt rules considered necessary for carrying out the
department's work; Texas Education Code, §1001.052 which au-
thorizes the Texas Commission of Licensing and Regulation to
adopt comprehensive rules governing driving safety courses and
§§1001.201 - 1001.214.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603082

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 19. BREATH ALCOHOL TESTING
REGULATIONS

SUBCHAPTER B. TEXAS IGNITION
INTERLOCK DEVICE REGULATIONS

37 TAC §§19.21 - 19.29

The Texas Department of Public Safety (the department) adopts
the repeal of §§19.21 - 19.29, concerning Texas Ignition Interlock
Device Regulations. This repeal is adopted without changes to
the proposed text as published in the May 6, 2016, issue of the
Texas Register (41 TexReg 3265) and will not be republished.

The repeal of this subchapter is filed simultaneously with pro-
posed new Chapter 10, concerning Ignition Interlock Device.
The proposed new chapter is intended to reorganize and consol-
idate the rules governing the Ignition Interlock Device program
and to generally improve the clarity of the related rules.

No comments were received regarding the adoption of this re-
peal.

The repeal is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Transportation Code, §521.247 and
§521.2476, which authorize the department to adopt rules relat-
ing to the approval of ignition interlock devices and the autho-
rization of ignition interlock device vendors to conduct business
in the state.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 17, 2016.

TRD-201603083

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: July 7, 2016

Proposal publication date: May 6, 2016

For further information, please call: (512) 424-5848
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