PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to
submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 4. AGRICULTURE

PART 13. PRESCRIBED BURNING
BOARD

CHAPTER 229. CONTINUING FIRE
TRAINING
4 TAC §229.1, §229.3

The Board of Directors (Board) of the Prescribed Burning Board
(PBB), a board established within the Texas Department of Agri-
culture (TDA), proposes amendments to §229.1, relating to in-
dividuals with authority to approve training courses and credit
hours for Continuing Fire Training (CFT), and §229.3, concern-
ing individuals with the authority to approve training activities
eligible for CFT credit. The amendments are proposed to re-
quire approval of CFT courses and content by the PBB, the PBB
Chairman or a Lead Burn Instructor, and to authorize additional
qualified individuals to approve certain training activities for CFT
credit.

The amendments to §229.1 are proposed in order to require
that all CFT courses and credit hours be pre-approved by ei-
ther the PBB, PBB Chairman or a Lead Burn Instructor, pro-
vided that such courses and credit hours otherwise meet all re-
quirements set out in the PBB rules. Currently, prior approval is
not required for CFT courses conducted by the Department, Na-
tional Resource Conservation Service of the United States De-
partment of Agriculture, AgriLife Extension, AgriLife Research,
Texas A&M University, or a branch of the Texas A&M Univer-
sity System, Texas A&M Forest Service, the Texas Commission
on Environmental Quality, the Texas Parks and Wildlife Depart-
ment, or Texas Tech University, provided that all requirements
for course content provided in §229.3 (relating to Approval of
Continuing Fire Training Activity) are met. The amendments to
§229.3 authorize the PBB Chairman or a Lead Burn Instructor to
grant approval of CFT activities.

Stuart Strnad, Coordinator for Agriculture Commodity Boards
and Producer Relations, has determined that for the first five
years the proposed amended sections are in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section, as amended.

Mr. Strnad has also determined that for each year of the first five
years the proposed rules are in effect the public benefit antici-
pated as a result of the proposed amended section will be clarifi-
cation regarding PBB training requirements, certification criteria,
and continuing education requirements. There will be no addi-
tional economic cost for micro-businesses, small businesses or
individuals who are required to comply with the amended sec-
tions, as proposed.

Written comments on the proposal may be submitted to Stu-
art Strnad, Agriculture and Consumer Protection, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711 or by
email to Stuart.Strnad@ TexasAgriculture.gov. Comments must
be received no later than 30 days from the date of publication of
the proposal in the Texas Register.

These amendments are proposed under §153.046 of the Natu-
ral Resources Code, which provides that the PBB shall estab-
lish standards for prescribed burning, certification, recertifica-
tion, and training for certified and insured prescribed burn man-
agers, and establish minimum education, professional and in-
surance requirements for certified and insured prescribed burn
managers and instructors.

Natural Resources Code, Chapter 153, is affected by the pro-
posal.

$229.1.  Eligible Continuing Fire Training Activities.
(a) - (b) (No change.)

(c) All proposed CFT training, courses, and credit hours must
be pre-approved by the Board, Board Chairman or a Lead Burn Instruc-
tor [Prior approval is not required for CFT courses conducted by the
TES; TCEQ, TPWD; or TTU; ] provided that all requirements for course
content provided in §229.3 of this title (relating to Approval of Contin-
uing Fire Training Activity) are met.

(d) (No change.)

$229.3.  Approval for Continuing Fire Training Activity.

(a) For a training activity to be approved as eligible for CFT
credit, the activity must be submitted to the Board, Board Chairman,
or Lead Burn Instructor for approval.

(b) To be approved by the board, Board Chairman, or Lead
Burn Instructor a sponsor must:

(1)-(5) (No change.)
(¢) (No change.)

(d) The Board, Board Chairman, or Lead Burn Instructor [er
the Board ehair] will respond within 10 business days of receipt of the
application and approve, deny, or request additional information from
the sponsor.

(e) Approval of training courses is only valid for twelve
months from the date of [Beard] approval.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.
TRD-201603201

PROPOSED RULES

July 8, 2016 41 TexReg 4917


mailto:Stuart.Strnad@TexasAgriculture.gov

Jessica Escobar

Assistant General Counsel

Prescribed Burning Board

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 463-4075
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TITLE 19. EDUCATION

PART 8. WINDHAM SCHOOL
DISTRICT

CHAPTER 300. GENERAL PROVISIONS
19 TAC §300.1

The Windham School District proposes amendments to §300.1,
concerning Public Presentations and Comments to the Wind-
ham School District Board of Trustees. The amendments are
proposed in conjunction with a proposed rule review of §300.1
as published in other sections of the Texas Register. The pro-
posed amendments are necessary to conform the rule to leg-
islation from the 84th legislative session that prohibits the pos-
session of firearms by anyone other than law enforcement at an
open meeting.

Paul D. Brown, Chief Financial Officer for the Windham School
District, has determined that for each year of the first five years
the rule will be in effect, enforcing or administering the rule will
not have foreseeable implications related to costs or revenues
for state or local government.

Mr. Brown has also determined that for each year of the first
five-year period, there will not be an economic impact on persons
required to comply with the rule. There will not be an adverse
economic impact on small or micro businesses. Therefore, no
regulatory flexibility analysis is required. The anticipated public
benefit, as a result of enforcing the rule, will be to conform the
rule to current law.

Comments should be directed to Michael Mondville, General
Counsel, Windham School District, P.O. Box 40, Huntsville,
Texas 77342, Michael. Mondville@wsdtx.org. Written comments
from the general public must be received within 30 days of the
publication of this rule in the Texas Register.

The amendments are proposed under Texas Government Code
§492.007 and §492.013, Chapter 551 and Texas Penal Code
§30.06 and §30.07.

Cross Reference to Statutes: None.

$300.1.  Public Presentations and Comments to the Windham School
District Board of Trustees.

(a) Policy. The Windham School District (WSD) Board of
Trustees (board) is committed to providing access and opportunity for
public presentations and comments as provided for in this section. Per-
sons not employed by or under contract with the WSD who wish to
have items placed on the board's posted agenda, shall follow the pro-
cedures set forth in subsection (h) of this section. Public presentations
and comments shall be:

(1) subject to the requirements and restrictions of subsec-
tions (b), (c), (d), (e), and (f), [and {g)] of this section;

(2) pertinent to issues under the jurisdiction of the board, as
determined by the board chairman and the WSD superintendent; and

(3) pertinent to policies, procedures, standards, and rules
of the WSD. Disputes that are appropriately the subject of the appeals
process for contract non-renewal or employee termination, the em-
ployee grievance system, the employee disciplinary system, or com-
ments regarding pending litigation shall be addressed through those
processes.

(b) Definitions.

(1) Public presentations are presentations made by the pub-
lic to the board regarding topics posted on the board meeting agenda
that has been filed with and published by the Texas Register and as pro-
vided for in subsection (c) of this section.

(2) Public comments are comments made by the public on
non-posted board agenda topics and as provided for in subsection (d)
of this section.

(c) Public presentations. Persons who desire to make public
presentations to the board on posted agenda topics shall provide, on the
date of the meeting, a completed registration card to onsite board office
staff at least 10 minutes prior to the meeting's posted start time. Reg-
istration cards shall be made available at the entry to the room where
the board's scheduled meeting is held.

(1) Pre-registration is available for public presentations
through first class mail at P.O. Box 13084, Austin, Texas 78711 or
email [e-mail] at tbcj@tdcj.texas.gov [ ]. Pre-reg-
istration shall be received by the board office staff no later than four
calendar days prior to the posted meeting date of the presentation. In
addition to the information required in subsection (c)(2) of this section,
pre-registration submissions shall include appropriate contact infor-
mation, such as a daytime phone number or email [e-mail Jaddress,
for the individual who is registering to speak.

(2) Registration cards and pre-registration submissions
shall disclose:

(A) the name of the person who will make the presen-
tation;

(B) astatement as to whether the person is being remu-
nerated for the presentation and if so, by whom; and if applicable, the
name of the person or entity on whose behalf the presentation will be
made;

(C) a statement as to whether the presenter has regis-
tered as a lobbyist in relation to the agenda topic being addressed;

(D) areference to the agenda topic on which the person
wants to present;

(E) anindication as to whether the presenter will speak
for or against the proposed agenda topic; and

(F) a statement verifying that all information that will
be presented is factual, true, and correct to the best of the speaker's
knowledge.

(3) The board chairman shall have discretion in setting rea-
sonable limits on the time allocated for public presentations on posted
agenda topics. If several persons have registered to address the board
on the same agenda topic, it shall be within the discretion of the board
chairman to request that those persons select a representative amongst
themselves to express such remarks or limit their presentations to an
expression of support for views previously articulated.

(4) The board chairman shall provide an opportunity for
public presentations to occur prior to the board taking action on the
topic denoted on the presenter's registration card. If a person who is
registered to speak on a posted agenda item is not present when called
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upon, that person's opportunity to speak prior to action being taken on
that topic shall be forfeited.

(5) A presenter may submit documentation pertaining to
the public presentation to the board office staff. Documents shall be
submitted no later than three calendar days prior to the posted meeting
date when the presentation is to occur. Such documentation shall then
be distributed to the board. Any documentation submitted after the
above-referenced date will not be distributed to the board until after
the presentation. A minimum of 12 copies of any such documentation
shall be submitted to the board office staff or distribution may not occur.

(d) Public comments.

(1) Twice a year, at the second and fourth regular called
meetings of the board, an opportunity shall be provided for public com-
ment on issues that are not part of the board's posted agenda but are
within the board's jurisdiction. Special called meetings are not counted
toward the requirement of this subsection.

(2) Persons who desire to make public comments to the
board at these meetings shall provide, on the date of the meeting, a
completed registration card to onsite board office staff at least 10 min-
utes prior to the meeting's posted start time. Registration cards shall
be made available at the entry to the room where the board's scheduled
meeting is held.

(3) Pre-registration is available for public comments
through first class mail at P.O. Box 13084, Austin, Texas 78711 or
email [e-mail] at tbcj@tdcj.texas.gov [thej@tde-state-txus]. Pre-reg-
istration shall be received by the board office staff no earlier than
the first day of the month preceding the board meeting for which the
registration is intended and no later than four calendar days prior to the
posted meeting date when the comments are to occur. In addition to
the information required in subsection (d)(4) of this section, pre-reg-
istration submissions shall include appropriate contact information,
such as a daytime phone number or email [e-ma#l] address, for the
individual who is registering to speak.

(4) Registration cards and pre-registration submissions
shall disclose:

(A) the name of the person who will make the com-
ments;

(B) astatement as to whether the person is being remu-
nerated for the comments and if so, by whom; and, if applicable, the
name of the person or entity on whose behalf the comments will be
made;

(C) a statement as to whether the presenter has regis-
tered as a lobbyist in relation to the topic being addressed;

(D) the topic on which the person shall speak and
whether the person will speak for or against the topic; and

(E) a statement verifying that all information that will
be presented is factual, true, and correct to the best of the speaker's
knowledge.

(5) The board chairman shall have discretion in setting rea-
sonable limits on the time allocated for public comments. If several
persons have registered to address the board on the same topic, it shall
be within the discretion of the board chairman to request that those per-
sons select a representative amongst themselves to express such com-
ments, or limit their comments to an expression of support for views
previously articulated.

(6) Public comments shall be heard just prior to the con-
clusion of the board meeting, with deviation from this practice within
the discretion of the board chairman. If a person who is registered to

speak on a non-posted topic is not present when called upon, that per-
son shall be called once more following all other registered speakers.
If that person is not present at that time, their opportunity to speak at
that meeting shall be forfeited.

(7) A presenter may submit documentation pertaining to
the public comments to the board office staff. Documentation shall be
submitted no later than three calendar days prior to the posted meeting
date when the comments are to occur. Such documentation shall then
be distributed to the board. Any documentation submitted after the
above-referenced date will not be distributed to the board until after the
comments. A minimum of 12 copies of any such documentation shall
be submitted to the board office staff or distribution may not occur.

(e) Disability accommodations. Persons with disabilities who
have special communication or accommodation needs and who plan to
attend a meeting may contact the board office at 512-475-3250. Re-
quests for accommodations shall be made at least two calendar days
prior to a posted meeting. The board shall make every reasonable ef-
fort to accommodate these needs.

(f) Conduct and decorum. The board shall receive public pre-
sentations and comments as authorized by this section, subject to the
following additional guidelines:

(1) Due to requirements of the Open Meetings Act, ques-
tions shall only occur on public presentations as defined in subsection
(b) of this section as they are associated with posted agenda topics.
Questions shall be reserved for board members and staff recognized by
the board chairman.

(2) Presentations and comments shall remain pertinent to
the issues denoted on the registration cards.

(3) A presenter who is determined by the board chairman to
be disrupting a meeting shall immediately cease the disruptive activity
or leave the meeting room if ordered to do so by the board chairman.

(4) A presenter may not assign a portion of his or her allot-
ted presentation time to another speaker.

(5) Signs and placards shall not be carried or displayed in
the meeting room.

fe) A presenter may netearry or possess & prohibited weapen;
as defined in Texas Penal Code §46.05; an illegal knife; a elub; or 2
handgun; to inclade a licensed concealed handgun; during any meeting
of the board-}

(g) [)] Requests for issues to be placed on an agenda. Per-
sons not employed by or under contract with the WSD who wish to
propose an agenda item for discussion at a board meeting shall address
the request in writing to the chairman, Windham School District Board
of Trustees, P.O. Box 13084, Austin, Texas 78711. Such requests shall
be titled, "Proposed Agenda Topic" and shall be submitted no later than
the first day of the month preceding the board meeting for which the
request is intended. Such requests are subject to the requirements of
the registration card in subsection (c) of this section. The decision as
to whether to calendar a matter for discussion before the board, a board
committee, a board liaison, or with a designated staff member shall be
within the discretion of the board chairman. Public presentations on
topics placed on a board agenda, at the request of an individual, shall
be in accordance with subsection (c) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.
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Michael Mondville

General Counsel

Windham School District

Earliest possible date of adoption: August 7, 2016
For further information, please call: (936) 291-5300
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TITLE 22. EXAMINING BOARDS

PART 1. TEXAS BOARD OF
ARCHITECTURAL EXAMINERS

CHAPTER 1. ARCHITECTS

The Texas Board of Architectural Examiners proposes the
amendment of existing rules §1.174, concerning Complaint
Process; §1.177, concerning the Administrative Penalty Sched-
ule; and §1.232, concerning Board Responsibilities.

The proposed amendments update the Board's disciplinary rules
to provide greater guidance in making determinations relating to
the issuance of warnings, administrative penalties, and other dis-
ciplinary actions in enforcing Occupations Code Chapter 1051
and Chapter 1 of the Board's rules, relating to regulation of the
practice of architecture.

The proposed amendments to §1.174 update the Board's re-
quirements relating to the issuance of warnings in disciplinary
matters. The proposed rule clarifies that a warning is available
only if the violation in question is the only violation of the Board's
laws and rules, and the Respondent has not previously been
subject to a Board warning or order. Furthermore, proposed sub-
section (j)(4) identifies the specific violations of the Board's laws
and rules that may be resolved with a warning, and clarifies that
the issuance of a warning is at the sole discretion of the exec-
utive director and is not an available sanction following a con-
tested case under the Administrative Procedure Act.

The proposed amendments to §1.177 revise the Board's rule
relating to the imposition of administrative penalties. First, the
proposed rule would alter the Board's process for imposing a
minor, moderate, or major penalty. As currently written, the rule
directs the Board to identify a given violation as minor, moderate,
or major based upon the analysis of three factors: seriousness
of misconduct, economic harm, and sanction history. The pro-
posed amendments would specifically identify particular viola-
tions of the Board's laws and rules as minor, moderate, or major
rather than rely upon the three factor analysis. The identifica-
tion of each violation as a minor, moderate, or major violation is
based on an analysis of Board precedent, as well as the factors
identified in Occupations Code §1051.452 as guidance for the
Board in determining the appropriate amount of an administra-
tive penalty. Second, the proposed amendments would increase
the upper limits of the minor and moderate penalty ranges to
$1,000 and $3,000, respectively. Third, the proposed rule directs
the Board to consider the factors in Board Rules 1.141(c) and/or
1.165(f) in determining the specific amount of an administrative
penalty within the minor, moderate, or major penalty range, or in
determining the appropriate administrative penalty for a violation
of the Board's laws or rules that has not been specifically defined
as a minor, moderate, or major violation. Fourth, the proposed
rule enables the Board to impose an increased administrative
penalty if the Respondent has previously been found to have vi-
olated the Board's laws or rules, or if the Respondent has com-

mitted multiple violations of the Board's laws or rules, and to con-
sider each sheet of architectural plans issued in violation of the
Board's laws as a separate violation. Finally, the proposed rule
clarifies the Board's authority to impose administrative penalties
in addition to other sanctions, such as revocation, suspension,
or a refusal to renew a registration.

The proposed amendments to §1.232 revise the Board's guide-
lines that are used to identify the range of sanctions, in addi-
tion to administrative penalties, that are appropriate for certain
violations of the Board's laws and rules. These sanctions in-
clude suspension, revocation, denial of registration, denial of
reapplication, and probationary initial registration. The proposed
amendments eliminate a reprimand as a potential ground for dis-
cipline, which is consistent with current Board practices, given
that a reprimand has not been imposed since 2004. Additionally,
the proposed amendments include the addition of statutory and
rule violations that were not previously included in the guidelines.
The proposed amendments would implement Government Code
§2001.141, which requires a final decision or order to include a
ruling on each proposed finding of fact or conclusion of law sub-
mitted by a party under an agency rule. Finally, the proposed
amendment clarifies the Board's authority to impose administra-
tive penalties in addition to other sanctions, such as revocation,
suspension, or a refusal to renew a registration, and to impose
a more severe sanction for a Respondent who has previous dis-
ciplinary history with the Board.

Fiscal Note Guidelines

Lance Brenton, General Counsel, Texas Board of Architectural
Examiners, has determined that, for the first five-year period the
amended rules are in effect, the amendments will have no ad-
verse fiscal impact upon state government, local government, or
the Texas Board of Architectural Examiners.

Public Benefit/Cost Note Guidelines

Mr. Brenton, has determined that, for the first five-year period the
amended rules are in effect, the expected public benefit is the
promotion of consistency and predictability in Board decisions
regarding the issuance of warnings in Board investigations and
the imposition of administrative penalties and other sanctions in
contested cases before the Board. The proposed amendments
promote fair and efficient regulation by setting forth the appro-
priate penalties for violations of Chapter 1051 and Board rules
and policies, thereby providing notice to registrants and other
members of the public of the potential consequences of such
actions. Additionally, the proposed amendments promote the
public health and safety by providing guidance to impose disci-
plinary sanctions at a level sufficient to discourage violations of
the law.

The proposed amendments will have an adverse impact upon
those individuals who are found to be in violation of the Board's
laws and rules and subjected to an administrative penalty or
other sanctions. If an administrative penalty is imposed, the
amount will vary among individuals depending upon: the nature
of the violation; whether multiple violations are at issue; whether
the individual has previously been subject to disciplinary action;
and consideration of the factors identified in §1.141(c) and/or
§1.165(f). The adverse impact of any other sanction will be de-
termined based on the proposed amendments to §1.232, and
could include revocation of registration, refusal to renew regis-
tration, suspension, denial of application, denial of reapplication,
and/or probationary registration.
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The proposed rules will have no negative fiscal impact on small
or micro-business and no Economic Impact Statement or Regu-
latory Flexibility Analysis is required.

Public Comment

Comments may be submitted to Lance Brenton, General Coun-
sel, Texas Board of Architectural Examiners, P.O. Box 12337,
Austin, Texas 78711-2337.

SUBCHAPTER I. DISCIPLINARY ACTION
22 TAC §1.174, §1.177
Statutory Authority

The amendments are proposed under the Occupations Code
§§1051.202, 1051.252, 1051.401, 1051.451, 1051.452,
1051.501, 1051.751, and 1051.752.

Section 1051.202 provides the Texas Board of Architectural Ex-
aminers with authority to promulgate rules to implement Chap-
ters 1051, 1052, and 1053 of the Texas Occupations Code.

Section 1051.252 requires the board to adopt rules to establish
a comprehensive procedure for receiving and adjudicating com-
plaints from consumers and service recipients, including proce-
dures regarding sanctions.

Section 1051.401 requires the Board to establish procedures by
which a decision to suspend or revoke or a refusal to renew a
certificate of registration is made by the board.

Section 1051.451 authorizes the Board to impose an adminis-
trative penalty on a person who engages in conduct for which
the person is subject to disciplinary action under Chapters 1051,
1052, or 1053, regardless of whether the person holds a certifi-
cate of registration.

Section 1051.452 requires the Board to adopt an administrative
penalty schedule for violations of Board laws and rules to ensure
that the amounts of penalties imposed are appropriate to the
violation.

Section 1051.501 grants the board general enforcement author-
ity to ensure that enforcement action is taken against a person
who violates Chapters 1051, 1052, or 1053.

Section 1051.751, authorizes the Board to revoke, suspend, or
refuse to renew a certificate of registration; reprimand a certifi-
cate holder; or impose an administrative penalty on a person
following a determination that a ground for discipline exists un-
der §1051.752. Additionally, the Board is authorized to place a
registrant on probated suspension, which could include regular
reports to the Board, practice limitations, or remedial education
until the person attains a degree of skill satisfactory to the board
in those areas that are the basis of the probation.

Cross Reference to Statute.

The proposed amendments to these rules do not affect any other
statutes.

$1.174. Complaint Process.

(a) A person may file a complaint by submitting the following
information to the Board:

(1) the name of and contact information for the com-
plainant unless evidence regarding a possible violation was submitted
anonymously;

(2) the name of the person against whom the complaint is
filed;

(3) the address, telephone number, Web site, or other con-
tact information for the person against whom the complaint is filed, if
available;

(4) the date and location of the alleged violation that is the
subject of the complaint;

(5) adescription of each alleged violation; and

(6) the name, address, and telephone number for any
known witness who can provide information regarding the alleged
violation.

(b) A complaint should be submitted on the complaint form
that may be obtained by accessing the form on the Board's Web site
or by contacting the Board's staff. If a completed complaint form is
not submitted, the Board's staff will not be able to initiate an investiga-
tion unless the Board's staff receives information sufficient to establish
probable cause to believe an actionable violation might have occurred.

(¢) Once a complaint has been received, the Board's enforce-
ment staff shall:

(1) conduct a preliminary evaluation of the complaint
within thirty (30) days to determine:

(A) Jurisdiction: whether the complaint provides infor-
mation sufficient to establish probable cause for the Board's staff to
believe an actionable violation might have occurred;

(B) Disciplinary History: whether there has been previ-
ous enforcement activity involving the person against whom the com-
plaint has been filed; and

(C) Priority Level: the seriousness of the complaint rel-
ative to other pending enforcement matters;

(2) provide the complainant and respondent with informa-
tion which will permit review of the Board's policies and procedures
from the Board's web site regarding complaint investigation and reso-
lution. If the complainant or respondent requests a copy of the policies
and procedures in written format a copy shall be mailed upon request.

(3) notify the complainant and respondent of the status of
the investigation at least quarterly unless providing notice would jeop-
ardize an investigation; and

(4) maintain a complaint file that includes at least:

(A) the name of the person who filed the complaint un-
less the complaint was filed anonymously;

(B) the date the complaint was received by the Board's
staff;

(C) adescription of the subject matter of the complaint;

(D) the name of each person contacted in relation to the
complaint;

(E) asummary of the results of the review and investi-
gation of the complaint; and

(F) an explanation for the reason the complaint was dis-
missed if the complaint was dismissed without action other than the
investigation of the complaint.

(d) After the preliminary evaluation period, the Board's staff
may contact the complainant, the respondent, and any known witness
concerning the complaint.

(e) After the preliminary evaluation period, the Board's staff
shall take steps to dismiss the complaint or proceed with an investiga-
tion of the allegation(s) against the respondent. A complaint may be re-
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ferred to another government agency if it appears that the other agency
might have jurisdiction over the issue(s) raised in the complaint.

(f) Ifthe Board's staff proceeds with an investigation, the staff
shall:

(1) investigate the complaint according to the priority level
assigned to the complaint;

(2) notify the complainant and respondent that, as a result
of'the staff's preliminary evaluation of the complaint, the staff has deter-
mined that the Board has jurisdiction over the allegations(s) described
in the complaint and has decided to proceed with an investigation of
the allegation(s) against the respondent; and

(3) gather sufficient information and evidence to determine
whether there is probable cause to believe that a violation of a statutory
provision or rule enforced by the Board has occurred.

(g) The Board's staff may conduct an investigation regardless
of whether a complaint form was received as described in subsection
(a) of this section.

(h) If the information and evidence gathered during an inves-
tigation are insufficient to establish probable cause to believe that a
violation has occurred, the Board's staff shall:

(1) dismiss the complaint;

(2) send notices to the complainant and respondent regard-
ing the dismissal;

(3) ifwarranted, include in the respondent's notice a recom-
mendation or warning regarding the respondent's future conduct; and

(4) if a complaint is determined to be unfounded, state in
the respondent's notice that no violation was found.

(i) Ifthe information and evidence gathered during an investi-
gation are sufficient to establish probable cause to believe that a viola-
tion has occurred, the Board's staff shall:

(1) seek to resolve the matter pursuant to §§1.165, 1.166 or
1.173 of this subchapter; or

(2) issue a warning in accordance with subsection (j). [te
HA) the respondent has not received a written warning
or advisory notice from the Board;]
{B) the respendent previded a satisfactory remedy
which has eliminated any harm or threat to the health or safety of the
HC) the suideli for d inine an .
penalty for the violation recommend an administrative penalty or a
(j) A warning may be issued by the Executive Director only as
follows:

(1) the violation is the Respondent's only violation of the
Board's laws and rules;

(2) the Respondent has not previously been subject to a
Board warning or order;

(3) the Respondent has provided a satisfactory remedy
which has eliminated any harm or threat to the health or safety of the
public; and

(4) The Respondent has committed one of the following
violations:

(A) failure to provide or timely provide plans and spec-
ifications to TDLR under the requirements of Govt. Code Chap. 469
(Elimination of Architectural Barriers);

(B) Unauthorized use of term "architect" or "architec-

ture";

(C) Failure to respond to a Board inquiry;

(D) Failure to provide a statement of jurisdiction;

(E) Use of a non-compliant seal by registrant;

(F) Failure to register or annually renew the registration
of a business; or

(G) Creation of misleading impression by an architect
advertising for services.

(k) The decision to issue a warning is at the sole discretion of
the Executive Director and not available as a result of a contested case
proceeding conducted pursuant to the Government Code Chapter 2001.

(1) [€)] Before a proposed settlement agreement may be ap-
proved by the Board,[:]

[)] the terms of the agreement must be reviewed by legal

counsel for the Board to ensure that all legal requirements have been
satisfied.

(m) [€O)] If a complaint is dismissed, the complainant may
submit to the Executive Director a written request for reconsideration.
The written request must explain why the complaint should not have
been dismissed. The Executive Director may, but is not required to,
respond to the request for reconsideration.

$1.177.  Administrative Penalty Schedule.

Ifthe Board determines that an administrative penalty is the appropriate
sanction for a violation of any of the statutory provisions or rules en-
forced by the Board, the following guidelines shall be applied to guide
the Board's assessment of an appropriate administrative penalty:

(1) In determining whether a minor, moderate, or major
penalty is imposed under subsection (2) of this rule, the following clas-
sifications shall apply:

Figure: 22 TAC §1.177(1)

{(H The Board shall consider the following factors to de-

HA) Seriousness of misconduct and efforts to eorreet

£6) Miner—the respondent has demonstrated that

that the conduet was reasonably likely to eause the harm that resulted

from the conduet or the respondent has demenstrated that there were

onif . . o i . for the

violation; and the respondent has demonstrated that he/she provided a

satisfactory remedy that alleviated or eliminated any harm or threat to
the health or safety of the public.]

1) Meoderate—the violation shews that the respen-
dent knowingly disregarded a standard or practice normally followed
by a reasonably prudent person under the same or similar eireum-
stances: A violation of a Board order shall constitute; at a minimum;
a moderate violation. ]
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gence or recklessness or resulted in a threat to the health or safety of
the public and the respondent, after being notified of the alleged viola-
tion intentionally refused or failed to take prompt and remedial action.}

[(B) Economic harm:]
to property or menetary loss to the projeet ewner or other invelved

6 Mederate—economic damage to preperty or
monetary harm to other persons or entities did not exceed $1,000, or

Hiii) Major—econemie damage to property or eco-

i intury to off or entiti led $1.000.]

9 Miner—the respondent has net previeusly re-
eetved a written warning; advisery netice or been subjeet to other
enforeement proceedings from the Board-]

[(it)  Modecrate--the respondent was previously sub-
ject to an order of the Board or other enforcement proceedings which
resulted in a finding of a violation of the laws or rules over which the
TBAE has jurisdiction.]

i) Major—the respondent has received at least

two prier written netices or has been subject to two diseiplinary
actions for violation of the rules and laws over which the TBAE has

urisdiction.]

(2) After determining whether the violation is minor, mod-
erate, or major, the Board shall impose an administrative penalty as
follows:

(A) Minor violations--[if the vielation is miner in every
category deseribed in paragraph (D of this section;] an administrative
penalty of not more than $1,000 [$500] shall be imposed.

(B) Moderate violations--[if the violation is mederate
in any eategory deseribed in paragraph (D of this seetion;] an admin-
istrative penalty of not more than $3,000 [$2,600] shall be imposed.

(C) Major violations--[ the vielation is majer in any
eategory deseribed in paragraph (1) of this section or if the Board de-
termines that the facts of the case indicate a higher penalty is necessary
in order to deter similar misconduet in the future;] an administrative
penalty of not more than $5,000 shall be imposed.

(3) Indetermining the specific amount of an administrative
penalty within the minor, moderate, or major range, the Board shall
consider the factors outlined in Board Rules 1.141(c) and/or 1.165(f).

(4) Ifaviolation of the Board's laws or rules is not specifi-
cally defined in paragraph (1) as a minor, moderate, or major violation,
the Board shall consider the factors outlined in Board Rules 1.141(¢c)
and/or 1.165(f) in determining an appropriate administrative penalty.

(5) Previous Disciplinary History - If the respondent was
previously found to have violated the Board's laws or rules in a warning
or Order of the Board, then any subsequent disciplinary action may be
considered at the next higher level of severity.

(6) Multiple Violations

(A) The administrative penalty ranges discussed in
paragraph (2) are to be applied to each individual violation of the
Board's laws and rules. If a respondent has violated multiple laws
and/or rules, or has committed multiple violations of a single law

or rule, the Respondent shall be subject to a separate administrative
penalty for each violation.

(B) Each sheet of architectural plans and specifications
created or issued in violation of the Board's laws and rules shall be
considered a separate violation for purposes of calculating the total ad-
ministrative penalty under paragraph (6)(A).

(C) In the case of a continuing violation, each day a
violation continues or occurs shall be considered a separate violation
for purposes of calculating the total administrative penalty under para-

graph (6)(A).

(7) The administrative penalties set out in this section may
be considered in addition to any other disciplinary actions, such as re-
vocation, suspension, or refusal to renew a registration.

(8) If the facts of a case are unique or unusual, the Board
may suspend the guidelines described in this section.

{(D) Because of the threat to human health, safety and
well-being which necessarily arises out of a Nonregistrant preparing
and issuing architectural plans and specifications the Board possesses
a compelling interest in ensuring that architectural plans and specifi-
eations are prepared and issued only by a registered architeet or by
a person wheo is weorking under the active and documented Supervi-
ston and Ceontrel of a registered Architeet when required by law- Hthe
evidence establishes that Architectural plans and specifications for a
projeet that is net exempt from the Architeets' Practice Aet were pre-
pared by a person whe is net registered to engage in the Practice of
Architeeture and was not working under the active and documented Su-
pervision and Control of an Architeet the violation shall be presumed
to be a major vielation and each sheet of architectural plans or separate
section of the specifications shall be considered a separate violation for
purpeses of ealeulating and impesing administrative penalties

HE) Because of the threat to human health; safety and
welfare which necessarily arises from Nonregistrants engaging in the
Practice of Architecture the Board has a compelling interest in ensur-
ing that only these persons who are registered to engage in the Practice
of Architecture or whose work is conducted under the active and doe-
umented Supervision and Control of a registered architect engage in
the Practice of Architecture: If the evidence establishes that an Archi-
tect has sealed architectural plans and separately numbered section of
the specifications without having excreised active and documented Su-
presume such conduct by the scaling architect to be a major violation
and each sheet of architectural plans or separate section of the speeifi-
cations shall be considered a scparate violation for purposcs of caleu-
lating and imposing administrative penalties.]

fE) The ageney is responsible for protecting the pub-
teets' Pme&ee Aet. In fulfilling this statutery duty the Board depends
upon; and expeets; that Registrants and Applicants will provide com-
plete; truthful and accurate information to the Board upon request. This
the publie's health; safety and welfare}

(9) [€&)] An Architect, Candidate, or Applicant who fails,
without good cause, to provide information to the Board under provi-
sion of §1.171 of this subchapter (relating to Responding to Request
for Information) is presumed to be interfering with and preventing the
Board from fulfilling its responsibilities. A [Eer these reasens a] viola-
tion of §1.171 of this subchapter shall be considered a minor [mederate]
violation if a complete response is not received within 30 days after re-
ceipt of the Board's written inquiry. An additional 15 day [A#ny farther]
delay constitutes a moderate [major] violation, and each[- Each] 15 day
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delay thereafter shall be considered a separate major violation of these
rules.

{3 In eorder to determine the appropriate amount in a
penalty range deseribed in paragraph (2) of this section; the Board
shall consider the factors deseribed in paragraph (1) of this seetion-}

{(4) If the facts of a case arc unique or unusual, the Board
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603245

Lance R. Brenton

General Counsel

Texas Board of Architectural Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (406) 461-4705

¢ ¢ ¢

SUBCHAPTER L. HEARINGS--CONTESTED
CASES

22 TAC §1.232

Statutory Authority

The amendments are proposed under the Occupations Code
§§1051.202, 1051.252, 1051.401, 1051.451, 1051.452,
1051.501, 1051.751, and 1051.752.

Section 1051.202 provides the Texas Board of Architectural Ex-
aminers with authority to promulgate rules to implement Chap-
ters 1051, 1052, and 1053 of the Texas Occupations Code.

Section 1051.252 requires the board to adopt rules to establish
a comprehensive procedure for receiving and adjudicating com-
plaints from consumers and service recipients, including proce-
dures regarding sanctions.

Section 1051.401 requires the Board to establish procedures by
which a decision to suspend or revoke or a refusal to renew a
certificate of registration is made by the board.

Section 1051.451 authorizes the Board to impose an adminis-
trative penalty on a person who engages in conduct for which
the person is subject to disciplinary action under Chapters 1051,
1052, or 1053, regardless of whether the person holds a certifi-
cate of registration.

Section 1051.452 requires the Board to adopt an administrative
penalty schedule for violations of Board laws and rules to ensure
that the amounts of penalties imposed are appropriate to the
violation.

Section 1051.501 grants the board general enforcement author-
ity to ensure that enforcement action is taken against a person
who violates Chapters 1051, 1052, or 1053.

Section 1051.751, authorizes the Board to revoke, suspend, or
refuse to renew a certificate of registration; reprimand a certifi-
cate holder; or impose an administrative penalty on a person
following a determination that a ground for discipline exists un-
der §1051.752. Additionally, the Board is authorized to place a
registrant on probated suspension, which could include regular
reports to the Board, practice limitations, or remedial education

until the person attains a degree of skill satisfactory to the board
in those areas that are the basis of the probation.

Cross Reference to Statute.

The proposed amendments to these rules do not affect any other
statutes.

§1.232.  Board Responsibilities.

(a) The Board shall investigate Contested Case matters and at-
tempt to resolve Contested Cases informally as provided in Subchapter
I of this chapter (relating to Disciplinary Action). However, if a Con-
tested Case is not settled informally pursuant to Subchapter I of this
chapter, it shall be referred to SOAH for a formal hearing to determine
whether there has been a violation of any of the statutory provisions or
rules enforced by the Board.

(b) A formal hearing shall be conducted in accordance with
the Rules of Procedure of SOAH.

(c) After a formal hearing of a Contested Case, the SOAH ad-
ministrative law judge who conducted the formal hearing shall prepare
a proposal for decision and submit it to the Board so that the Board may
render a final decision with regard to the Contested Case. The proposal
for decision shall include findings of fact and conclusions of law.

(d) Ifa party submits proposed findings of fact or conclusions
oflaw, the proposal for decision shall include a ruling on each proposed
finding or conclusion. [A#ny party of record in a Contested Case whe
and briefs within 20 days after the date of service of the proposal for
after the date for the filing of exceptions and briefs. Exceptions, briefs,
the administrative law judge and on all ether parties in the same manner
as for serving other documents in a Contested Case:]

(e) Any party of record in a Contested Case may request an
oral hearing before the Board. A request for an oral hearing shall be
filed with the Board and copies shall be served on the administrative
law judge and on all other parties in the same manner as for serving
other documents in a Contested Case. The Board, in its sole discretion,
shall determine whether to grant or deny a request for an oral hearing.
If a request for an oral hearing is granted, each party of record shall be
allotted 30 minutes to make an oral presentation to the Board. The oral
presentation shall be confined to matters contained within the admin-
istrative record.

(f) Upon the expiration of the time provided for the filing of
exceptions and briefs or, if exceptions and briefs are filed, upon the
10th day following the time provided for the filing of replies to excep-
tions and briefs, the Board may render a decision to finally resolve a
Contested Case. The Board may change a finding of fact or conclusion
of law made by an administrative law judge or may vacate or modify
an order issued by an administrative law judge only if the Board deter-
mines:

(1) that the administrative law judge did not properly ap-
ply or interpret applicable law, agency rules, written policies, or prior
administrative decisions;

(2) thataprior administrative decision on which the admin-
istrative law judge relied is incorrect or should be changed; or

(3) that a technical error in a finding of fact should be
changed.

(g) If the Board makes a change to a finding of fact or conclu-
sion of law or vacates or modifies an order pursuant to subsection (f)
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of this section, the Board must state in writing the specific reason and
the legal basis for the change.

(h) The Board shall issue a written order regarding the Board's
decision to finally resolve a Contested Case that is not settled infor-
mally. The written order shall include findings of fact and conclusions
of law that are based on the official record of the Contested Case. The
written order may adopt by reference the findings of fact and conclu-
sions of law made by an administrative law judge and included in the
proposal for decision submitted to the Board.

(1) Motions for rehearing and appeals may be filed and judicial
review of final decisions of the Board may be sought pursuant to the
Administrative Procedure Act. The party who appeals a final decision
in a Contested Case shall be responsible for the cost of the preparation
of'the original or a certified copy of the record of the agency proceeding
that is required to be sent to the reviewing court.

(j) The Board and the administrative law judge who presides
over the formal hearing in a Contested Case shall refer to the following
guidelines to determine the appropriate penalty for a violation of any
of the statutory provisions or rules enforced by the Board:

Figure: 22 TAC §1.232(j)

(k) The penalty for a violation of any of the statutory provi-
sions or rules enforced by the Board may vary from the penalty recom-
mended in subsection (j) of this section if justified by the circumstances
of the matter or the disciplinary history of the respondent. If the Re-
spondent has previously been subject to disciplinary action before the
Board, more severe discipline may be imposed.

(1) For any violation where revocation is recommended as an
appropriate penalty for the violation, refusing to renew the respondent's
certificate of registration also shall be an appropriate penalty for the
violation.

(m) If the Board or the administrative law judge determines
that an administrative penalty is the appropriate sanction for a violation,
the guidelines described in §1.177 of this chapter (relating to Admin-
istrative Penalty Schedule) shall be applied to determine the amount of
the administrative penalty.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603246

Lance R. Brenton

General Counsel

Texas Board of Architectural Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (406) 461-4705

¢ L4 ¢
CHAPTER 3. LANDSCAPE ARCHITECTS

The Texas Board of Architectural Examiners proposes the
amendment of existing rules §3.174, concerning the Complaint
Process; §3.177, concerning the Administrative Penalty Sched-
ule; and §3.232, concerning Board Responsibilities.

The proposed amendments update the Board's disciplinary rules
to provide greater guidance in making determinations relating to
the issuance of warnings, administrative penalties, and other dis-
ciplinary action in enforcing Occupations Code Chapters 1051

and 1052 and Chapter 3 of the Board's rules, relating to regula-
tion of the practice of landscape architecture.

The proposed amendments to §3.174 update the Board's re-
quirements relating to the issuance of warnings in disciplinary
matters. The proposed rule clarifies that a warning is available
only if the violation in question is the only violation of the Board's
laws and rules, and the Respondent has not previously been
subject to a Board warning or order. Furthermore, proposed sub-
section (j)(4) identifies the specific violations of the Board's laws
and rules that may be resolved with a warning, and clarifies that
the issuance of a warning is at the sole discretion of the exec-
utive director and is not an available sanction following a con-
tested case under the Administrative Procedure Act.

The proposed amendments to §3.177 revise the Board's rule
relating to the imposition of administrative penalties. First, the
proposed rule would alter the Board's process for imposing a
minor, moderate, or major penalty. As currently written, the rule
directs the Board to identify a given violation as minor, moderate,
or major based upon the analysis of three factors: seriousness
of misconduct, economic harm, and sanction history. The pro-
posed amendments would specifically identify particular viola-
tions of the Board's laws and rules as minor, moderate, or major
rather than rely upon the three factor analysis. The identifica-
tion of each violation as a minor, moderate, or major violation is
based on an analysis of Board precedent, as well as the factors
identified in Occupations Code §1051.452 as guidance for the
Board in determining the appropriate amount of an administra-
tive penalty. Second, the proposed amendments would increase
the upper limits of the minor and moderate penalty ranges to
$1,000 and $3,000, respectively. Third, the proposed rule directs
the Board to consider the factors in Board Rules 3.141(c) and/or
3.165(f) in determining the specific amount of an administrative
penalty within the minor, moderate, or major penalty range, or
in determining the appropriate administrative penalty for a vio-
lation of the Board's laws or rules that has not been specifically
defined as a minor, moderate, or major violation. Fourth, the pro-
posed rule enables the Board to impose an increased adminis-
trative penalty if the Respondent has previously been found to
have violated the Board's laws or rules, or if the Respondent has
committed multiple violations of the Board's laws or rules, and to
consider each sheet of architectural plans issued in violation of
the Board's laws or rules as a separate violation. Finally, the pro-
posed rule clarifies the Board's authority to impose administra-
tive penalties in addition to other sanctions, such as revocation,
suspension, or a refusal to renew a registration.

The proposed amendments to §3.232 revise the Board's guide-
lines that are used to identify the range of sanctions, in addi-
tion to administrative penalties, that are appropriate for certain
violations of the Board's laws and rules. These sanctions in-
clude suspension, revocation, denial of registration, denial of
reapplication, and probationary initial registration. The proposed
amendments eliminate a reprimand as a potential ground for dis-
cipline, which is consistent with current Board practices, given
that a reprimand has not been imposed since 2004. Additionally,
the proposed amendments include the addition of statutory and
rule violations that were not previously included in the guidelines.
The proposed amendments would implement Government Code
§2001.141, which requires a final decision or order to include a
ruling on each proposed finding of fact or conclusion of law sub-
mitted by a party under an agency rule. Finally, the proposed
amendment clarifies the Board's authority to impose administra-
tive penalties in addition to other sanctions, such as revocation,
suspension, or a refusal to renew a registration, and to impose

PROPOSED RULES

July 8, 2016 41 TexReg 4925



a more severe sanction for a Respondent who has previous dis-
ciplinary history with the Board.

Fiscal Note Guidelines

Lance Brenton, General Counsel, Texas Board of Architectural
Examiners, has determined that, for the first five-year period the
amended rules are in effect, the amendments will have no ad-
verse fiscal impact upon state government, local government, or
the Texas Board of Architectural Examiners.

Public Benefit/Cost Note Guidelines

Mr. Brenton, has determined that, for the first five-year period the
amended rules are in effect, the expected public benefit is the
promotion of consistency and predictability in Board decisions
regarding the issuance of warnings in Board investigations and
the imposition of administrative penalties and other sanctions in
contested cases before the Board. The proposed amendments
promote fair and efficient regulation by setting forth the appropri-
ate penalties for violations of Occupations Code Chapter 1052
and Board rules and policies, thereby providing notice to reg-
istrants and other members of the public of the potential con-
sequences of such actions. Additionally, the proposed amend-
ments promote the public health and safety by providing guid-
ance to impose disciplinary sanctions at a sufficient level to dis-
courage violations of the law.

The proposed amendments will have an adverse impact upon
those individuals who are found to be in violation of the Board's
laws and rules and subjected to an administrative penalty or
other sanctions. If an administrative penalty is imposed, the
amount will vary among individuals depending upon: the nature
of the violation; whether multiple violations are at issue; whether
the individual has previously been subject to disciplinary action;
and consideration of the factors identified in §3.141(c) and/or
§3.165(f). The adverse impact of any other sanction will be de-
termined based on the proposed amendments to §3.232, and
could include revocation of registration, refusal to renew regis-
tration, suspension, denial of application, denial of reapplication,
and/or probationary registration.

The proposed rules will have no negative fiscal impact on small
or micro-business and no Economic Impact Statement or Regu-
latory Flexibility Analysis is required.

Public Comment

Comments may be submitted to Lance Brenton, General Coun-
sel, Texas Board of Architectural Examiners, P.O. Box 12337,
Austin, Texas 78711-2337.

SUBCHAPTER I. DISCIPLINARY ACTION
22 TAC §3.174, §3.177
Statutory Authority

The amendments are proposed under the Occupations Code
§§1051.202, 1051.252, 1051.401, 1051.451, 1051.452,
1051.501, 1052.251, and 1052.252.

Section 1051.202 provides the Texas Board of Architectural Ex-
aminers with authority to promulgate rules to implement Chap-
ters 1051, 1052, and 1053 of the Texas Occupations Code.

Section 1051.252 requires the board to adopt rules to establish
a comprehensive procedure for receiving and adjudicating com-
plaints from consumers and service recipients, including proce-
dures regarding sanctions.

Section 1051.401 requires the Board to establish procedures by
which a decision to suspend or revoke or a refusal to renew a
certificate of registration is made by the board.

Section 1051.451 authorizes the Board to impose an adminis-
trative penalty on a person who engages in conduct for which
the person is subject to disciplinary action under Chapters 1051,
1052, or 1053, regardless of whether the person holds a certifi-
cate of registration.

Section 1051.452 requires the Board to adopt an administrative
penalty schedule for violations of Board laws and rules to ensure
that the amounts of penalties imposed are appropriate to the
violation.

Section 1051.501 grants the board general enforcement author-
ity to ensure that enforcement action is taken against a person
who violates Chapters 1051, 1052, or 1053.

Section 1052.251, authorizes the Board to revoke, suspend, or
refuse to renew a certificate of registration; reprimand a certifi-
cate holder; or impose an administrative penalty on a person
following a determination that a ground for discipline exists un-
der §1052.252. Additionally, the Board is authorized to place a
registrant on probated suspension, which could include regular
reports to the Board, practice limitations, or remedial education
until the person attains a degree of skill satisfactory to the board
in those areas that are the basis of the probation.

Cross Reference to Statute.

The proposed amendments to these rules do not affect any other
statutes.

§3.174.  Complaint Process.

(a) A person may file a complaint by submitting the following
information to the Board:

(1) the name of and contact information for the com-
plainant unless evidence regarding a possible violation was submitted
anonymously;

(2) the name of the person against whom the complaint is
filed;

(3) the address, telephone number, Web site, or other con-
tact information for the person against whom the complaint is filed, if
available;

(4) the date and location of the alleged violation that is the
subject of the complaint;

(5) adescription of each alleged violation; and

(6) the name, address, and telephone number for any
known witness who can provide information regarding the alleged
violation.

(b) A complaint should be submitted on the complaint form
that may be obtained by accessing the form on the Board's Web site
or by contacting the Board's staff. If a completed complaint form is
not submitted, the Board's staff will not be able to initiate an investiga-
tion unless the Board's staff receives information sufficient to establish
probable cause to believe an actionable violation might have occurred.

(c) Once a complaint has been received, the Board's enforce-
ment staff shall:

(1) conduct a preliminary evaluation of the complaint
within thirty (30) days to determine:
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(A) Jurisdiction: whether the complaint provides infor-
mation sufficient to establish probable cause for the Board's staff to
believe an actionable violation might have occurred;

(B) Disciplinary History: whether there has been previ-
ous enforcement activity involving the person against whom the com-
plaint has been filed; and

(C) Priority Level: the seriousness of the complaint rel-
ative to other pending enforcement matters;

(2) provide the complainant and respondent with informa-
tion which will permit review of the Board's policies and procedures
from the Board's web site regarding complaint investigation and reso-
lution. If the complainant or respondent requests a copy of the policies
and procedures in written format a copy shall be mailed upon request.

(3) notify the complainant and respondent of the status of
the investigation at least quarterly unless providing notice would jeop-
ardize an investigation; and

(4) maintain a complaint file that includes at least:

(A) the name of the person who filed the complaint un-
less the complaint was filed anonymously;

(B) the date the complaint was received by the Board's
staff;

(C) adescription of the subject matter of the complaint;

(D) the name of each person contacted in relation to the
complaint;

(E) asummary of the results of the review and investi-
gation of the complaint; and

(F) anexplanation for the reason the complaint was dis-
missed if the complaint was dismissed without action other than the
investigation of the complaint.

(d) During the preliminary evaluation period, the Board's staff
may contact the complainant, the respondent, and any known witness
concerning the complaint.

(e) After the preliminary evaluation period, the Board's staff
shall take steps to dismiss the complaint or proceed with an investiga-
tion of the allegation(s) against the respondent. A complaint may be re-
ferred to another government agency if it appears that the other agency
might have jurisdiction over the issue(s) raised in the complaint.

(f) Ifthe Board's staff proceeds with an investigation, the staff
shall:

(1) investigate the complaint according to the priority level
assigned to the complaint;

(2) notify the complainant and respondent that, as a result
of the staff's preliminary evaluation of the complaint, the staff has de-
termined that the Board has jurisdiction over the allegation(s) described
in the complaint and has decided to proceed with an investigation of the
allegation(s) against the respondent; and

(3) gather sufficient information and evidence to determine
whether there is probable cause to believe that a violation of a statutory
provision or rule enforced by the Board has occurred.

(g) The Board's staff may conduct an investigation regardless
of whether a complaint form was received as described in subsection
(a) of this section.

(h) If the information and evidence gathered during an inves-
tigation are insufficient to establish probable cause to believe that a
violation has occurred, the Board's staff shall:

(1) dismiss the complaint;

(2) send notices to the complainant and respondent regard-
ing the dismissal;

(3) ifwarranted, include in the respondent's notice a recom-
mendation or warning regarding the respondent's future conduct; and

(4) if a complaint is determined to be unfounded, state in
the respondent's notice that no violation was found.

(i) Ifthe information and evidence gathered during an investi-
gation are sufficient to establish probable cause to believe that a viola-
tion has occurred, the Board's staff shall:

(1) seek to resolve the matter pursuant to §§3.165, 3.166 or
3.173 of this subchapter; or

(2) issue a warning in accordance with subsection (j). [te
HA) the respondent has not received a written warning
or advisory notice from the Board:]
fB) the respondent provided a satisfactory remedy
whieh has eliminated any harm or threat to the health or safety of the

penalty for the violation recommend an administrative penalty or a
(j) A warning may be issued by the Executive Director only as
follows:

(1) the violation is the Respondent's only violation of the
Board's laws and rules;

(2) the Respondent has not previously been subject to a
Board warning or order;

(3) the Respondent has provided a satisfactory remedy
which has eliminated any harm or threat to the health or safety of the
public; and

(4) The Respondent has committed one of the following
violations:

(A) failure to provide or timely provide plans and spec-
ifications to TDLR under the requirements of Govt. Code Chap. 469
(Elimination of Architectural Barriers);

(B) Unauthorized use of term "landscape architect" or
"landscape architecture";

(C) Failure to respond to a Board inquiry;

(D) Failure to provide a statement of jurisdiction;

(E) Use of a non-compliant seal by registrant;

(F) Failure to register or annually renew the registration
of a business; or

(G) Creation of misleading impression by a landscape
architect advertising for services.

(k) The decision to issue a warning is at the sole discretion of
the Executive Director and not available as a result of a contested case
proceeding conducted pursuant to the Government Code Chapter 2001.

(1) [€)] Before a proposed settlement agreement may be ap-
proved by the Board,[:]
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terms of the agreement and the date, time. and location of the meeting
[€)] the terms of the agreement must be reviewed by legal

counsel for the Board to ensure that all legal requirements have been
satisfied.

(m) [@9] If a complaint is dismissed, the complainant may
submit to the Executive Director a written request for reconsideration.
The written request must explain why the complaint should not have
been dismissed. The Executive Director may, but is not required to,
respond to the request for reconsideration.

$3.177.  Administrative Penalty Schedule.

Ifthe Board determines that an administrative penalty is the appropriate
sanction for a violation of any of the statutory provisions or rules en-
forced by the Board, the following guidelines shall be applied to guide
the Board's assessment of an appropriate administrative penalty:

(1) In determining whether a minor, moderate, or major
penalty is imposed under paragraph (2) of this rule, the following clas-
sifications shall apply:

Figure: 22 TAC §3.177(1)

) The Board shall consider the following factors to de-
[(A) Seriousness of misconduct and efforts to correct
/() Minor--the respondent had demonstrated that

that the conduet was reasonably likely to cause the harm that resulted
frem%heeeﬂdueter%hefespeﬂdeﬂ%h&sdemeﬂs&ated%h&ttherewere

e v that allevi or elimi any | o 4 to
the health or safety of the public.]

fi)  Mederate—the violation shows that the respon-
dent knewingly disregarded a standard or practice normally followed
by a reasonably prudent person under the same or similar eireum-
stanees: A violation of a Board order shall constitute; at a minimum;
a moderate violation}
genec or recklessness or resulted in a threat to the health or safety of
the public and the respondent, after being notified of the alleged viola-
tion intentionally refused or failed to take prompt and remedial action.]

{B) Economic harm:}

to property or monetary loss to the project owner or other invelved

i) Mederate—economic damage to property or
monetary harm to other persons or entities did not exceed $1,000, or
damage exceeding $1,000 was reasonably unforesecable.]

[(iii) Major--economic damage to property or eco-
eeived & written warning; advisery netice or been subjeet to other
enforcement proceedings from the Board.]

/(i)  Moderate--the respondent was previously sub-
jeet to an order of the Board or other enforecement proccedings which

resulted in a finding of a violation of the laws or rules over which the
TBAE has jurisdietion-]

i) Major—the respondent has received at least
two prier written notices or has been subject to two diseiplinary
iurisdiction-]

(2) After determining whether the violation is minor, mod-
erate, or major, the Board shall impose an administrative penalty as
follows:

(A) Minor violations--[if the vielation is miner in every
category deseribed in paragraph (1) of this seetion;] an administrative
penalty of not more than $1,000 [$500] shall be imposed.

(B) Moderate violations--[if the vielation is mederate
in any eategory deseribed in paragraph (1) of this seetion; Jan admin-
istrative penalty or not more than $3,000 [$2,060] shall be imposed.

(C) Major violations--[if the vielatien is major in any
eategory deseribed in paragraph (1) of this section or if the Board de-
termines that the facts of the case indicate a higher penalty is necessary
in order to deter similar misconduet in the future;] an administrative
penalty of not more than $5,000 shall be imposed.

(3) In determining the specific amount of an administrative
penalty within the minor, moderate, or major range, the Board shall
consider the factors outlined in Board Rules 3.141(c) and/or 3.165(f).

(4) Ifaviolation of the Board's laws or rules is not specifi-
cally defined in paragraph (1) as a minor, moderate, or major violation,
the Board shall consider the factors outlined in Board Rules 3.141(¢c)
and/or 3.165(f) in determining an appropriate administrative penalty.

(5) Previous Disciplinary History - If the respondent was
previously found to have violated the Board's laws or rules in a warning
or Order of the Board, then any subsequent disciplinary action may be
considered at the next higher level of severity.

(6) Multiple Violations

(A) The administrative penalty ranges discussed in
paragraph (2) are to be applied to each individual violation of the
Board's laws and rules. If a respondent has violated multiple laws
and/or rules, or has committed multiple violations of a single law
or rule, the Respondent shall be subject to a separate administrative
penalty for each violation.

(B)  Each sheet of plans and specifications created or
issued in violation of the Board's laws and rules shall be considered a
separate violation for purposes of calculating the total administrative
penalty under paragraph (6)(A).

(C) In the case of a continuing violation, each day a
violation continues or occurs shall be considered a separate violation
for purposes of calculating the total administrative penalty under para-

graph (6)(A).

(7) The administrative penalties set out in this section may
be considered in addition to any other disciplinary actions, such as re-
vocation, suspension, or refusal to renew a registration.

(8) If the facts of a case are unique or unusual, the Board
may suspend the guidelines described in this section.

D) Beeauseef%he%hfeaﬁehumaﬂhealthsafe&yaﬂd
well-being which neecessarily arises out of a Nonregistrant preparing
and issuing landscape architectural plans and specifications the Board
posscsses a compelling interest in ensuring that landscape architee-
landseape architect or by a person who is working under the active and
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documented Supervision and Control of a registered Landscape Archi-
tect when required by law. If the evidence establishes that Landscape
Architectural plans and specifications for a project that is not exempt
from the Landscape Architects' Practice Act were prepared by a person
whe is not registered to engage in the Practice of Landseape Architee-
ture and was not working under the active and documented Supervision
and Centrol of a Landsecape Architeet the violation shall be presumed
to be a major violation and each sheet of architectural plans or separate
section of the specifications shall be considered a separate section of
the speeifications shall be eonsidered a separate violation for purpeses
of caleulating and impesing administrative penalties-}

HE) Because of the threat to human health; safety and
welfare which necessarily arises from Nonregistrants engaging in the
Practice of Landsecape Architecture the Board has a compelling inter-
est in ensuring that only these persons whe are registered to engage in
the Practice of Landscape Architecture or whese work is condueted un-
der the active and documented Supervision and Control of a registered

Architeet engage in the Practice of Landseape Architecture:
Hf the evidence establishes that a Landseape Architeet has sealed land-
seape architectural plans and separately numbered section of the speei-
fications without having exercised active and documented Supervision
and Ceontrol of the Nonregistrants's activities the Board shall presume
such eonduet by the sealing landseape architeet to be a major violation
and each sheet of landseape architectural plans or separate section of
the specifications shall be considered a separate violation for purpeses
of ealeulating and impesing administrative penalties-}

HE) The ageney is responsible for protecting the pub-
lic's health, safety and welfare by interpreting and enforcing the Land-
wdeeemplet%&mthfulaﬁdaee&mtemfeﬂn&ﬂeﬁte%heBeafdapeﬂre-
quest: This prompt and aceurate provision of information is essential
to protecting the public's health, safety and welfare.]

(9) [€&)] A Landscape Architect, Candidate, or Applicant
who fails, without good cause, to provide information to the Board
under the provision of §3.171 of this subchapter (relating to Respond-
ing to Request for Information) is presumed to be interfering with and
preventing the Board from fulfilling its responsibilities. A [Fer these
reasens &) violation of §3.171 of this subchapter shall be considered
a minor [mederate] violation if a complete response is not received
within 30 days after receipt of the Board's written inquiry. An addi-
tional 15 day [Any further] delay constitutes a moderate [major] vio-
lation, and each[- Eaeh] 15 day delay thereafter shall be considered a
separate major violation of these rules.

3 In erder to determine the appropriate amount i &
penalty range deseribed in paragraph (2) of this section; the Board
shall consider the factors deseribed in paragraph (1) of this seetion:}

H4) ¥ the facts of a case are unique or unusual; the Board
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603247

Lance R. Brenton

General Counsel

Texas Board of Architectural Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (406) 461-4705

¢ ¢ ¢

SUBCHAPTER K. HEARINGS--CONTESTED
CASES

22 TAC §3.232

Statutory Authority

The amendments are proposed under the Occupations Code
§§1051.202, 1051.252, 1051.401, 1051.451, 1051.452,
1051.501, 1052.251, and 1052.252.

Section 1051.202 provides the Texas Board of Architectural Ex-
aminers with authority to promulgate rules to implement Chap-
ters 1051, 1052, and 1053 of the Texas Occupations Code.

Section 1051.252 requires the board to adopt rules to establish
a comprehensive procedure for receiving and adjudicating com-
plaints from consumers and service recipients, including proce-
dures regarding sanctions.

Section 1051.401 requires the Board to establish procedures by
which a decision to suspend or revoke or a refusal to renew a
certificate of registration is made by the board.

Section 1051.451 authorizes the Board to impose an adminis-
trative penalty on a person who engages in conduct for which
the person is subject to disciplinary action under Chapters 1051,
1052, or 1053, regardless of whether the person holds a certifi-
cate of registration.

Section 1051.452 requires the Board to adopt an administrative
penalty schedule for violations of Board laws and rules to ensure
that the amounts of penalties imposed are appropriate to the
violation.

Section 1051.501 grants the board general enforcement author-
ity to ensure that enforcement action is taken against a person
who violates Chapters 1051, 1052, or 1053.

Section 1052.251, authorizes the Board to revoke, suspend, or
refuse to renew a certificate of registration; reprimand a certifi-
cate holder; or impose an administrative penalty on a person
following a determination that a ground for discipline exists un-
der §1052.252. Additionally, the Board is authorized to place a
registrant on probated suspension, which could include regular
reports to the Board, practice limitations, or remedial education
until the person attains a degree of skill satisfactory to the board
in those areas that are the basis of the probation.

Cross Reference to Statute.

The proposed amendments to these rules do not affect any other
statutes.

$3.232.  Board Responsibilities.

(a) The Board shall investigate Contested Case matters and at-
tempt to resolve Contested Cases informally as provided in Subchapter
I of this chapter (relating to Disciplinary Action). However, if a Con-
tested Case is not settled informally pursuant to Subchapter I of this
chapter, it shall be referred to SOAH for a formal hearing to determine
whether there has been a violation of any of the statutory provisions or
rules enforced by the Board.

(b) A formal hearing shall be conducted in accordance with
the Rules of Procedure of SOAH.

(c) After a formal hearing of a Contested Case, the SOAH ad-
ministrative law judge who conducted the formal hearing shall prepare
a proposal for decision and submit it to the Board so that the Board may
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render a final decision with regard to the Contested Case. The proposal
for decision shall include findings of fact and conclusions of law.

(d) Ifa party submits proposed findings of fact or conclusions
of law, the proposal for decision shall include a ruling on each proposed
finding or conclusion. [Any party of record in a Contested Case whe
and briefs within 20 days after the date of service of the proposal for
after the date for the filing of exceptions and briefs. Exceptions, briefs,
the administrative law judge and on all other parties in the same manner
as for serving other documents in a Contested Case:]

(e) Any party of record in a Contested Case may request an
oral hearing before the Board. A request for an oral hearing shall be
filed with the Board and copies shall be served on the administrative
law judge and on all other parties in the same manner as for serving
other documents in a Contested Case. The Board, in its sole discretion,
shall determine whether to grant or deny a request for an oral hearing.
If a request for an oral hearing is granted, each party of record shall be
allotted 30 minutes to make an oral presentation to the Board. The oral
presentation shall be limited to matters contained in the administrative
record.

(f) Upon the expiration of the time provided for the filing of
exceptions and briefs or, if exceptions and briefs are filed, upon the
10th day following the time provided for the filing of replies to excep-
tions and briefs, the Board may render a decision to finally resolve a
Contested Case. The Board may change a finding of fact or conclusion
of law made by an administrative law judge or may vacate or modify
an order issued by an administrative law judge only if the Board deter-
mines:

(1) that the administrative law judge did not properly ap-
ply or interpret applicable law, agency rules, written policies, or prior
administrative decisions;

(2) thataprior administrative decision on which the admin-
istrative law judge relied is incorrect or should be changed; or

(3) that a technical error in a finding of fact should be
changed.

(g) Ifthe Board makes a change to a finding of fact or conclu-
sion of law or vacates or modifies an order pursuant to subsection (f)
of this section, the Board must state in writing the specific reason and
the legal basis for the change.

(h) The Board shall issue a written order regarding the Board's
decision to finally resolve a Contested Case that is not settled infor-
mally. The written order shall include findings of fact and conclusions
of law that are based on the official record of the Contested Case. The
written order may adopt by reference the findings of fact and conclu-
sions of law made by an administrative law judge and included in the
proposal for decision submitted to the Board.

(i) Motions for rehearing and appeals may be filed and judicial
review of final decisions of the Board may be sought pursuant to the
Administrative Procedure Act. The party who appeals a final decision
in a Contested Case shall be responsible for the cost of the preparation
of the original or a certified copy of the record of the agency proceeding
that is required to be sent to the reviewing court.

(j) The Board and the administrative law judge who presides
over the formal hearing in a Contested Case shall refer to the following
guidelines to determine the appropriate penalty for a violation of any
of the statutory provisions or rules enforced by the Board:

Figure: 22 TAC §3.232(j)

(k) The penalty for a violation of any of the statutory provi-
sions or rules enforced by the Board may vary from the penalty recom-
mended in subsection (j) of this section if justified by the circumstances
of the matter or the disciplinary history of the respondent. If the Re-
spondent has previously been subject to disciplinary action before the
Board, more severe discipline may be imposed.

(I) For any violation where revocation is recommended as an
appropriate penalty for the violation, refusing to renew the respondent's
certificate of registration also shall be an appropriate penalty for the
violation.

(m) If the Board or the administrative law judge determines
that an administrative penalty is the appropriate sanction for a violation,
the guidelines described in §3.177 shall be applied to determine the
amount of the administrative penalty.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603249

Lance R. Brenton

General Counsel

Texas Board of Architectural Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (406) 461-4705

¢ ¢ ¢

CHAPTER 5. REGISTERED INTERIOR

DESIGNERS

The Texas Board of Architectural Examiners proposes the
amendment of existing rules §5.184, concerning the Complaint
Process; §5.187, concerning the Administrative Penalty Sched-
ule; and §5.242, concerning Board Responsibilities.

The proposed amendments update the Board's disciplinary rules
to provide greater guidance in making determinations relating to
the issuance of warnings, administrative penalties, and other dis-
ciplinary action in enforcing Occupations Code Chapters 1051
and 1053 and Chapter 5 of the Board's rules, relating to regula-
tion of the practice of registered interior design.

The proposed amendments to §5.184 update the Board's re-
quirements relating to the issuance of warnings in disciplinary
matters. The proposed rule clarifies that a warning is available
only if the violation in question is the only violation of the Board's
laws and rules, and the Respondent has not previously been
subject to a Board warning or order. Furthermore, proposed sub-
section (j)(4) identifies the specific violations of the Board's laws
and rules that may be resolved with a warning, and clarifies that
the issuance of a warning is at the sole discretion of the exec-
utive director and is not an available sanction following a con-
tested case under the Administrative Procedure Act.

The proposed amendments to §5.187 revise the Board's rule
relating to the imposition of administrative penalties. First, the
proposed rule would alter the Board's process for imposing a
minor, moderate, or major penalty. As currently written, the rule
directs the Board to identify a given violation as minor, moderate,
or major based upon the analysis of three factors: seriousness
of misconduct, economic harm, and sanction history. The pro-
posed amendments would specifically identify particular viola-
tions of the Board's laws and rules as minor, moderate, or major
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rather than rely upon the three factor analysis. The identifica-
tion of each violation as a minor, moderate, or major violation is
based on an analysis of Board precedent, as well as the factors
identified in Occupations Code §1051.452 as guidance for the
Board in determining the appropriate amount of administrative
penalties. Second, the proposed amendments would increase
the upper limits of the minor and moderate penalty ranges to
$1,000 and $3,000, respectively. Third, the proposed rule directs
the Board to consider the factors in Board Rules 5.151(c) and/or
5.175(f) in determining the specific amount of an administrative
penalty within the minor, moderate, or major penalty range, or
in determining the appropriate administrative penalty for a vio-
lation of the Board's laws or rules that has not been specifically
defined as a minor, moderate, or major violation. Fourth, the pro-
posed rule enables the Board to impose an increased adminis-
trative penalty if the Respondent has previously been found to
have violated the Board's laws or rules, or if the Respondent has
committed multiple violations of the Board's laws or rules, and to
consider each sheet of architectural plans issued in violation of
the Board's laws or rules as a separate violation. Finally, the pro-
posed rule clarifies the Board's authority to impose administra-
tive penalties in addition to other sanctions, such as revocation,
suspension, or a refusal to renew a registration.

The proposed amendments to §5.242 revise the Board's guide-
lines that are used to identify the range of sanctions, in addi-
tion to administrative penalties, that are appropriate for certain
violations of the Board's laws and rules. These sanctions in-
clude suspension, revocation, denial of registration, denial of
reapplication, and probationary initial registration. The proposed
amendments eliminate a reprimand as a potential ground for dis-
cipline, which is consistent with current Board practices, as a
reprimand has not been imposed since 2004. Additionally, the
proposed amendments include the addition of statutory and rule
violations that were not previously included in the guidelines.
The proposed amendments would implement Government Code
§2001.141, which requires a final decision or order to include a
ruling on each proposed finding of fact or conclusion of law sub-
mitted by a party under an agency rule. Finally, the proposed
amendment clarifies the Board's authority to impose administra-
tive penalties in addition to other sanctions, such as revocation,
suspension, or a refusal to renew a registration, and to impose
a more severe sanction for a Respondent who has previous dis-
ciplinary history with the Board.

Fiscal Note Guidelines

Lance Brenton, General Counsel, Texas Board of Architectural
Examiners, has determined that, for the first five-year period the
amended rules are in effect, the amendments will have no ad-
verse fiscal impact upon state government, local government, or
the Texas Board of Architectural Examiners.

Public Benefit/Cost Note Guidelines

Mr. Brenton, has determined that, for the first five-year period the
amended rules are in effect, the expected public benefit is the
promotion of consistency and predictability in Board decisions
regarding the issuance of warnings in Board investigations and
the imposition of administrative penalties and other sanctions in
contested cases before the Board. The proposed amendments
promote fair and efficient regulation by setting forth the appropri-
ate penalties for violations of Occupations Code Chapter 1053
and Board rules and policies, thereby providing notice to reg-
istrants and other members of the public of the potential con-
sequences of such actions. Additionally, the proposed amend-
ments promote the public health and safety by providing guid-

ance to impose disciplinary sanctions at a sufficient level to dis-
courage violations of the law.

The proposed amendments will have an adverse impact upon
those individuals who are found to be in violation of the Board's
laws and rules and subjected to an administrative penalty or
other sanctions. If an administrative penalty is imposed, the
amount will vary among individuals depending upon: the nature
of the violation; whether multiple violations are at issue; whether
the individual has previously been subject to disciplinary action;
and consideration of the factors identified in §5.151(c) and/or
§5.175(f). The adverse impact of any other sanction will be de-
termined based on the proposed amendments to §5.242, and
could include revocation of registration, refusal to renew regis-
tration, suspension, denial of application, denial of reapplication,
and/or probationary registration.

The proposed rules will have no negative fiscal impact on small
or micro-business and no Economic Impact Statement or Regu-
latory Flexibility Analysis is required.

Public Comment

Comments may be submitted to Lance Brenton, General Coun-
sel, Texas Board of Architectural Examiners, P.O. Box 12337,
Austin, Texas 78711-2337.

SUBCHAPTER 1. DISCIPLINARY ACTION
22 TAC §5.184, §5.187
Statutory Authority

The amendments are proposed under the Occupations Code
§§1051.202, 1051.252, 1051.401, 1051.451, 1051.452,
1051.501, 1053.251, and 1053.252.

Section 1051.202 provides the Texas Board of Architectural Ex-
aminers with authority to promulgate rules to implement Chap-
ters 1051, 1052, and 1053 of the Texas Occupations Code.

Section 1051.252 requires the board to adopt rules to establish
a comprehensive procedure for receiving and adjudicating com-
plaints from consumers and service recipients, including proce-
dures regarding sanctions.

Section 1051.401 requires the Board to establish procedures by
which a decision to suspend or revoke or a refusal to renew a
certificate of registration is made by the board.

Section 1051.451 authorizes the Board to impose an adminis-
trative penalty on a person who engages in conduct for which
the person is subject to disciplinary action under Chapters 1051,
1052, and 1053, regardless of whether the person holds a cer-
tificate of registration.

Section 1051.452 requires the Board to adopt an administrative
penalty schedule for violations of Board laws and rules to ensure
that the amounts of penalties imposed are appropriate to the
violation.

Section 1051.501 grants the board general enforcement author-
ity to ensure that enforcement action is taken against a person
who violates Chapters 1051, 1052, or 1053.

Section 1053.251, authorizes the Board to revoke, suspend, or
refuse to renew a certificate of registration; reprimand a certifi-
cate holder; or impose an administrative penalty on a person
following a determination that a ground for discipline exists un-
der §1053.252. Additionally, the Board is authorized to place a
registrant on probated suspension, which could include regular
reports to the Board, practice limitations, or remedial education
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until the person attains a degree of skill satisfactory to the board
in those areas that are the basis of the probation.

Cross Reference to Statute.

The proposed amendments to these rules do not affect any other
statutes.

§$5.184. Complaint Process.
(a) A person may file a complaint by submitting the following
information to the Board:

(1) the name of and contact information for the com-
plainant unless evidence regarding a possible violation was submitted
anonymously;

(2) the name of the person against whom the complaint is
filed;

(3) the address, telephone number, Web site, or other con-
tact information for the person against whom the complaint is filed, if
available;

(4) the date and location of the alleged violation that is the
subject of the complaint;

(5) adescription of each alleged violation; and

(6) the name, address, and telephone number for any
known witness who can provide information regarding the alleged
violation.

(b) A complaint should be submitted on the complaint form
that may be obtained by accessing the form on the Board's Web site
or by contacting the Board's staff. If a completed complaint form is
not submitted, the Board's staff will not be able to initiate an investiga-
tion unless the Board's staff receives information sufficient to establish
probable cause to believe an actionable violation might have occurred.

(c) Once a complaint has been received, the Board's enforce-
ment staff shall:

(1) conduct a preliminary evaluation of the complaint
within thirty (30) days to determine:

(A) Jurisdiction: whether the complaint provides infor-
mation sufficient to establish probable cause for the Board's staft to
believe an actionable violation might have occurred;

(B) Disciplinary History: whether there has been previ-
ous enforcement activity involving the person against whom the com-
plaint has been filed; and

(C) Priority Level: the seriousness of the complaint rel-
ative to other pending enforcement matters;

(2) provide the complainant and respondent with informa-
tion which will permit review of the Board's policies and procedures
from the Board's web site regarding complaint investigation and reso-
Iution. If the complainant or respondent requests a copy of the policies
and procedures in written format a copy shall be mailed upon request;

(3) notity the complainant and respondent of the status of
the investigation at least quarterly unless providing notice would jeop-
ardize an investigation; and

(4) maintain a complaint file that includes at least:

(A) the name of the person who filed the complaint un-
less the complaint was filed anonymously;

(B) the date the complaint was received by the Board's
staff;

(C) adescription of the subject matter of the complaint;

(D) the name of each person contacted in relation to the
complaint;

(E) asummary of the results of the review and investi-
gation of the complaint; and

(F) anexplanation for the reason the complaint was dis-
missed if the complaint was dismissed without action other than the
investigation of the complaint.

(d) After the preliminary evaluation period, the Board's staff
may contact the complainant, the respondent, and any known witness
concerning the complaint.

(e) After the preliminary evaluation period, the Board's staff
shall take steps to dismiss the complaint or proceed with an investiga-
tion of the allegation(s) against the respondent. A complaint may be re-
ferred to another government agency if it appears that the other agency
might have jurisdiction over the issue(s) raised in the complaint.

(f) Ifthe Board's staff proceeds with an investigation, the staff
shall:

(1) investigate the complaint according to the priority level
assigned to the complaint;

(2) notify the complainant and respondent that, as a result
of'the staff's preliminary evaluation of the complaint, the staffhas deter-
mined that the Board has jurisdiction over the allegations(s) described
in the complaint and has decided to proceed with an investigation of
the allegation(s) against the respondent; and

(3) gather sufficient information and evidence to determine
whether there is probable cause to believe that a violation of a statutory
provision or rule enforced by the Board has occurred.

(g) The Board's staff may conduct an investigation regardless
of whether a complaint form was received as described in subsection
(a) of this section.

(h) If the information and evidence gathered during an inves-
tigation are insufficient to establish probable cause to believe that a
violation has occurred, the Board's staff shall:

(1) dismiss the complaint;
(2) send notices to the complainant and respondent regard-
ing the dismissal;

(3) ifwarranted, include in the respondent's notice a recom-
mendation or warning regarding the respondent's future conduct; and

(4) if a complaint is determined to be unfounded, state in
the respondent's notice that no violation was found.

(1) Ifthe information and evidence gathered during an investi-
gation are sufficient to establish probable cause to believe that a viola-
tion has occurred, the Board's staff shall:

(1) seek to resolve the matter pursuant to §§5.175, 5.176 or
5.183 of this subchapter; or

(2) issue a warning in accordance with subsection (j). [te
HA) the respondent has not received a written warning
or advisery notice from the Beard:]

fB) the respondent provided a satisfactory remedy
which has eliminated any harm or threat to the health or safety of the
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the guidelines for determining an appropriate
penalty for the violation recommend an administrative penalty or a

reprimand as an appropriate sanction for the violation.}

(j) A warning may be issued by the Executive Director only as
follows:

(1) the violation is the Respondent's only violation of the
Board's laws and rules;

(2) the Respondent has not previously been subject to a
Board warning or order;

(3) the Respondent has provided a satisfactory remedy
which has eliminated any harm or threat to the health or safety of the
public; and

(4) The Respondent has committed one of the following
violations:

(A) failure to provide or timely provide plans and spec-
ifications to TDLR under the requirements of Govt. Code Chap. 469
(Elimination of Architectural Barriers);

(B) Unauthorized use of term "registered interior de-

signer";
(C) Failure to respond to a Board inquiry;

(D) Failure to provide a statement of jurisdiction;

(E) Use of a non-compliant seal by registrant;

(F) Failure to register or annually renew the registration
of a business; or

(G) Creation of misleading impression by a registered
interior designer advertising for services.

(k) The decision to issue a warning is at the sole discretion of
the Executive Director and not available as a result of a contested case
proceeding conducted pursuant to the Government Code Chapter 2001.

(1) [€)] Before a proposed settlement agreement may be ap-
proved by the Board,|[:]

[€] the terms of the agreement must be reviewed by legal

counsel for the Board to ensure that all legal requirements have been
satisfied.

(m) [@9] If a complaint is dismissed, the complainant may
submit to the Executive Director a written request for reconsideration.
The written request must explain why the complaint should not have
been dismissed. The Executive Director may, but is not required to,
respond to the request for reconsideration.

$5.187.  Administrative Penalty Schedule.

Ifthe Board determines that an administrative penalty is the appropriate
sanction for a violation of any of the statutory provisions or rules en-
forced by the Board, the following guidelines shall be applied to guide
the Board's assessment of an appropriate administrative penalty:

(1) In determining whether a minor, moderate, or major
penalty is imposed under paragraph (2) of this rule, the following clas-
sifications shall apply:

Figure: 22 TAC §5.187(1)

HH The Board shall consider the following factors to de-

HA) Seriousness of misconduct and efforts to correet

£} Minor-—-the respondent has demonstrated that

that the conduet was reasonably likely to cause the harm that resulted
ﬁem%heeeﬂduetm%hefespeﬂdeﬁ%hasdemeﬂs&a%edtha{%herewere

satisfactory remedy that alleviated or eliminated any harm or threat to
the health or safety of the public.]

G5 Meoderate—the vielation shews that the respen-
dent knewingly disregarded a standard or practice normally folowed
by a reasonably prudent persen under the same or similar eireum-
stanees: A violation of a Board order shall constitute; at a minimum;
a moderate vielation-}
genee or recklessness or resulted in a threat to the health or safety of
the public and the respondent, after being notified of the alleged viola-
tion intentionally refused or failed to take prompt and remedial action-]

HB) Eeconomie harm:]
to property or meonetary loss to the project owner or other invelved
[fii) Meoderate—economic damage to property or
monetary harm to other persons or entities did not exceed $1,000, or
damage exceeding $1,000 was reasonably unforeseeable.]
i) Majer—economic damage to property or ece-
i intury fo off oF entiti led $1.000.]
+# Miner—the respondent has net previeusly re-
ceived a written warning; advisery netice or been subjeet to other
enforeement proceedings from the Beard]
Meoderate—-the respondent was previously sub-
jeet to an order of the Board or other enforcement proceedings which
resulted in a finding of a violation of the laws or rules over which the
TBAE has jurisdietion-]

i) Major—the respondent has reeeived at least
two prier written notices or has been subjeet to two disciplinary
actions for violation of the rules and laws over which the TBAE has

urisdiction.]

(2) After determining whether the violation is minor, mod-
erate, or major, the Board shall impose an administrative penalty as
follows:

(A) Minor violations--[if the vielation is miner in every
category deseribed in paragraph (1) of this seetion;] an administrative
penalty of not more than $1,000 [$500] shall be imposed.

(B) Moderate violations--[if the violation is mederate
in any eategery deseribed in paragraph (D of this seetion;] an admin-
istrative penalty of not more than $3,000 [$2,000] shall be imposed.

(C) Major violations--[if the vielation is majer in any
category deseribed in paragraph (D) of this seetion or if the Board de-
termines that the facts of the ease indicate a higher penalty is neeessary
in order to deter similar misconduet in the future;] an administrative
penalty of not more than $5,000 shall be imposed.
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(3) In determining the specific amount of an administrative
penalty within the minor, moderate, or major range, the Board shall
consider the factors outlined in Board Rules 5.151(c) and/or 5.175(f).

(4) If aviolation of the Board's laws or rules is not specifi-
cally defined in paragraph (1) as a minor, moderate, or major violation,
the Board shall consider the factors outlined in Board Rules 5.151(c)
and/or 5.175(f) in determining an appropriate administrative penalty.

(5) Previous Disciplinary History - If the respondent was
previously found to have violated the Board's laws or rules in a warning
or Order of the Board, then any subsequent disciplinary action may be
considered at the next higher level of severity.

(6) Multiple Violations

(A) The administrative penalty ranges discussed in
paragraph (2) are to be applied to each individual violation of the
Board's laws and rules. If a respondent has violated multiple laws
and/or rules, or has committed multiple violations of a single law
or rule, the Respondent shall be subject to a separate administrative
penalty for each violation.

(B) Each sheet of architectural plans and specifications
created or issued in violation of the Board's laws and rules shall be
considered a separate violation for purposes of calculating the total ad-
ministrative penalty under paragraph (6)(A).

(C) In the case of a continuing violation, each day a
violation continues or occurs shall be considered a separate violation
for purposes of calculating the total administrative penalty under para-

graph (6)(A).

(7) The administrative penalties set out in this section may
be considered in addition to any other disciplinary actions, such as re-
vocation, suspension, or refusal to renew a registration.

(8) If the facts of a case are unique or unusual, the Board
may suspend the guidelines described in this section.

D) Beeause of the threat to human health; safety and
wel-being which necessarily arises from a Nonregistrant representing
himself or herself to be registered as a Registered Interior Designer
the Board possesses a compelling interest in ensuring that enly these
persens whe are permitted by statute and rule to use the title "registered
interior designer” do so. I the evidence establishes that a persen not
registered as a Registered Interior Designer has represented himself
or herself as a registrant; the vielation shall be classified as a major
vielation and each sheet of Interior Design plans er separate seection of
the specifications shall be considered a separate violation for purpeses
of ealeulating and impesing administrative penalties]

[(E) The agency is responsible for protecting the pub-
lic's health, safety and welfare by interpreting and enforcing the In-
Board depends upon, and expects, that Registrants, Candidates and Ap-
plicants will provide complete; truthful and accurate information to the
Board upon request. This prompt and accurate provision of informa-
tion is essential to protecting the publie's health; safety and welfare-}

(9) [E] A Registered Interior Designer, a Candidate, or an
Applicant who fails, without good cause, to provide information to the
Board under §5.181 of this subchapter (relating to Responding to Re-
quest for Information) is presumed to be interfering with and prevent-
ing the Board from fulfilling its responsibilities. A [Fer these reasons
a] violation of §5.181 of this subchapter shall be considered a minor
[mederate] violation if a complete response is not received within 30
days after receipt of the Board's written inquiry [the vielation]. An
additional 15 day [Any further] delay constitutes a moderate [major]

violation, and each[- Eaeh] 15 day delay thereafter shall be considered
a separate major violation of these rules.

{3 In eorder to determine the appropriate amount in a
penalty range deseribed in paragraph (2) of this section; the Board
shall consider the factors deseribed in paragraph (1) of this seetion-}

H4) I the facts of a case are unique or unusual; the Board
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603250

Lance R. Brenton

General Counsel

Texas Board of Architectural Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (406) 461-4705

¢ ¢ ¢

SUBCHAPTER K. HEARINGS--CONTESTED
CASES

22 TAC §5.242

Statutory Authority

The amendments are proposed under the Occupations Code
§§1051.202, 1051.252, 1051.401, 1051.451, 1051.452,
1051.501, 1053.251, and 1053.252.

Section 1051.202 provides the Texas Board of Architectural Ex-
aminers with authority to promulgate rules to implement Chap-
ters 1051, 1052, and 1053 of the Texas Occupations Code.

Section 1051.252 requires the board to adopt rules to establish
a comprehensive procedure for receiving and adjudicating com-
plaints from consumers and service recipients, including proce-
dures regarding sanctions.

Section 1051.401 requires the Board to establish procedures by
which a decision to suspend or revoke or a refusal to renew a
certificate of registration is made by the board.

Section 1051.451 authorizes the Board to impose an adminis-
trative penalty on a person who engages in conduct for which
the person is subject to disciplinary action under Chapters 1051,
1052, and 1053, regardless of whether the person holds a cer-
tificate of registration.

Section 1051.452 requires the Board to adopt an administrative
penalty schedule for violations of Board laws and rules to ensure
that the amounts of penalties imposed are appropriate to the
violation.

Section 1051.501 grants the board general enforcement author-
ity to ensure that enforcement action is taken against a person
who violates Chapters 1051, 1052, or 1053.

Section 1053.251, authorizes the Board to revoke, suspend, or
refuse to renew a certificate of registration; reprimand a certifi-
cate holder; or impose an administrative penalty on a person
following a determination that a ground for discipline exists un-
der §1053.252. Additionally, the Board is authorized to place a
registrant on probated suspension, which could include regular
reports to the Board, practice limitations, or remedial education
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until the person attains a degree of skill satisfactory to the board
in those areas that are the basis of the probation.

Cross Reference to Statute.

The proposed amendments to these rules do not affect any other
statutes.

§5.242.  Board Responsibilities.

(a) The Board shall investigate Contested Case matters and at-
tempt to resolve Contested Cases informally as provided in Subchapter
I of this chapter (relating to Disciplinary Action). However, if a Con-
tested Case is not settled informally pursuant to Subchapter I of this
chapter, it shall be referred to SOAH for a formal hearing to determine
whether there has been a violation of any of the statutory provisions or
rules enforced by the Board.

(b) A formal hearing shall be conducted in accordance with
the Rules of Procedure of SOAH.

(c) After a formal hearing of a Contested Case, the SOAH ad-
ministrative law judge who conducted the formal hearing shall prepare
a proposal for decision and submit it to the Board so that the Board may
render a final decision with regard to the Contested Case. The proposal
for decision shall include findings of fact and conclusions of law.

(d) Ifaparty submits proposed findings of fact or conclusions
oflaw, the proposal for decision shall include a ruling on each proposed
finding or conclusion. [Any party of record in a Contested Case whe
and briefs within 20 days after the date of service of the proposal for
the administrative law judge and on all ether parties in the same manner
as for serving other documents in a Contested Case:]

(e) Any party of record in a Contested Case may request an
oral hearing before the Board. A request for an oral hearing shall be
filed with the Board and copies shall be served on the administrative
law judge and on all other parties in the same manner as for serving
other documents in a Contested Case. The Board, in its sole discretion,
shall determine whether to grant or deny a request for an oral hearing.
If a request for an oral hearing is granted, each party of record shall be
allotted 30 minutes to make an oral presentation to the Board. The oral
presentation shall be confined to matters contained within the admin-
istrative record.

(f) Upon the expiration of the time provided for the filing of
exceptions and briefs or, if exceptions and briefs are filed, upon the
10th day following the time provided for the filing of replies to excep-
tions and briefs, the Board may render a decision to finally resolve a
Contested Case. The Board may change a finding of fact or conclusion
of law made by an administrative law judge or may vacate or modify
an order issued by an administrative law judge only if the Board deter-
mines:

(1) that the administrative law judge did not properly ap-
ply or interpret applicable law, agency rules, written policies, or prior
administrative decisions;

(2) thataprior administrative decision on which the admin-
istrative law judge relied is incorrect or should be changed; or

(3) that a technical error in a finding of fact should be
changed.

(g) Ifthe Board makes a change to a finding of fact or conclu-
sion of law or vacates or modifies an order pursuant to subsection (f)

of this section, the Board must state in writing the specific reason and
the legal basis for the change.

(h) The Board shall issue a written order regarding the Board's
decision to finally resolve a Contested Case that is not settled infor-
mally. The written order shall include findings of fact and conclusions
of law that are based on the official record of the Contested Case. The
written order may adopt by reference the findings of fact and conclu-
sions of law made by an administrative law judge and included in the
proposal for decision submitted to the Board.

(i) Motions for rehearing and appeals may be filed and judicial
review of final decisions of the Board may be sought pursuant to the
Administrative Procedure Act. The party who appeals a final decision
in a Contested Case shall be responsible for the cost of the preparation
of the original or a certified copy of the record of the agency proceeding
that is required to be sent to the reviewing court.

(j) The Board and the administrative law judge who presides
over the formal hearing in a Contested Case shall refer to the following
guidelines to determine the appropriate penalty for a violation of any
of the statutory provisions or rules enforced by the Board:

Figure: 22 TAC §5.242(j)

(k) The penalty for a violation of any of the statutory provi-
sions or rules enforced by the Board may vary from the penalty recom-
mended in subsection (j) of this section if justified by the circumstances
of the matter or the disciplinary history of the respondent. If the Re-
spondent has previously been subject to disciplinary action before the
Board, more severe discipline may be imposed.

(1) For any violation where revocation is recommended as an
appropriate penalty for the violation, refusing to renew the respondent's
certificate of registration also shall be an appropriate penalty for the
violation.

(m) If the Board or the administrative law judge determines
that an administrative penalty is the appropriate sanction for a viola-
tion, the guidelines described in §5.187 of this title (relating to Admin-
istrative Penalty Schedule) shall be applied to determine the amount of
the administrative penalty.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603251

Lance R. Brenton

General Counsel

Texas Board of Architectural Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (406) 461-4705

¢ ¢ ¢

PART 5. STATE BOARD OF DENTAL
EXAMINERS

CHAPTER 100. GENERAL PROVISIONS
22 TAC §100.6

The State Board of Dental Examiners (Board) proposes new
§100.6, concerning the executive committee of the Board. The
rule explains the Board process of creating an executive com-
mittee.
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Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the rule.

Kelly Parker has also determined that for the first five-year period
the proposed rule is in effect, the public benefit anticipated as a
result of administering this section will be to clarify the proce-
dures relating to creating the executive committee. Ms. Parker
has determined that for the first five-year period the proposed
rule is in effect, costs to persons or small businesses will be min-
imal. There is no foreseeable impact on employment in any re-
gional area where the rule is enforced or administered.

Comments on the proposed new rule may be submitted to Tyler
Vance, Assistant General Counsel, 333 Guadalupe, Suite 3-800,
Austin, Texas 78732, Fax (512) 463-7452, rulecomments@ts-
bde.texas.gov no later than 30 days from the date that the pro-
posed rule is published in the Texas Register.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.
§100.6.  Executive Committee of the Board.

(a) Executive Committee. The executive committee is a per-
manent and standing committee comprised of the presiding officer of
the board, the secretary of the board, and the chair of each standing
committee.

(b) Membership. The executive committee may not exceed
five members. The chairs of standing committees shall join the ex-
ecutive committee in order of designation as chair of their respective
standing committees until the executive committee has five members.
When a chair of a standing committee discontinues serving as a chair
of the standing committee, a vacancy on the executive committee is
filled by the chair of the standing committee who has served as chair
for the longest period of time but is not yet serving on the executive
committee.

(c) Chair. The presiding officer is chair of the executive com-
mittee.

(d) The responsibilities and authority of the executive com-
mittee shall include the duties and powers described below and other
responsibilities and charges as needed by the board or the agency:

(1) ensure records are maintained related to the member-
ship, meetings, recommendations, and actions of all committees, and
ensure such information is accessible to the public on the agency's web-
site;

(2) discuss and delegate tasks to other committees;

(3) take action on matters of urgency that may arise be-
tween board meetings, including the delegation of proceedings pur-
suant to Tex. Occ. Code §263.004 to an ad hoc subcommittee of the
executive committee;

(4) assist in the presentation of information concerning the
board and the regulation of the practice of dentistry to the Legislature
and other state officials;

(5) review staff reports regarding finances and the budget;

(6) formulate and make recommendations to the board con-
cerning future board goals and objectives and the establishment of pri-
orities and methods for their accomplishment;

(7) study and make recommendations to the board regard-
ing the roles and responsibilities of the board members and board com-
mittees;

(8) study and make recommendations to the board regard-
ing ways to improve the efficiency and effectiveness of the administra-
tion of the board;

(9) study and make recommendations to the board regard-
ing board rules or any area of board function that, in the judgment of
the committee, needs consideration; and

(10) make recommendations to the board regarding matters
brought to the attention of the executive committee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 21, 2016.

TRD-201603129

Kelly Parker

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0977

¢ L4 ¢
22 TAC §100.7

The State Board of Dental Examiners (Board) proposes new
§100.7, concerning the standing committees of the Board. The
rule explains the Board process of creating standing committees.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the rule.

Kelly Parker has also determined that for the first five-year period
the proposed rule is in effect, the public benefit anticipated as a
result of administering this section will be to clarify the proce-
dures relating to creating standing committees. Ms. Parker has
determined that for the first five-year period the proposed rule is
in effect, costs to persons or small businesses will be minimal.
There is no foreseeable impact on employment in any regional
area where the rule is enforced or administered.

Comments on the proposed new rule may be submitted to Tyler
Vance, Assistant General Counsel, 333 Guadalupe, Suite 3-800,
Austin, Texas 78732, Fax (512) 463-7452, rulecomments@ts-
bde.texas.gov no later than 30 days from the date that the pro-
posed rule is published in the Texas Register.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.
§100.7.  Standing Committees of the Board.

(a) Creation and dissolution. The board, through rule, may es-
tablish standing committees as it deems necessary. Standing commit-
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tees and appointments to standing committees shall be reviewed at least
annually by the board's presiding officer to determine whether there is

(A) oversee the taking of public action by the board,
including disciplinary and remedial action, and give guidance to the

a continuing need for the existence of a standing committee or for a

board and agency staff regarding improvements of the disciplinary

board member's appointment to a standing committee.

(b) Membership. The presiding officer of the board shall ap-
point members of the board to serve on standing committees. An ap-

process and effective enforcement of the Act and board rules;

(B) monitor the effectiveness, appropriateness, and
timeliness of the disciplinary process and enforcement of the Act and

pointment to a standing committee shall be made for a term of two years

board rules;

but may be terminated at any point by the presiding officer. Commit-
tee members may be re-appointed or replaced at the discretion of the
presiding officer. At least one dentist member of the board and at least
one non-dentist member of the board shall serve on each standing com-
mittee. The board's presiding officer shall be an ex-officio member of
each standing committee.

(c) Chair. The presiding officer shall designate one member of
each standing committee to serve as chair of the standing committee.

(C) make recommendations regarding rules and poli-
cies to guide agency staff and the board in their determination of ap-
propriate action on violations of the Act and board rules;

(D) make recommendations regarding resolution and
disposition of specific cases;

(E) make recommendations regarding the dismissals of
complaints and closure of investigations;

No board member shall serve as chair of more than one standing com-
mittee at a time.

(d) Meetings and Participation. Each board member shall
serve on at least one and no more than three standing committees, or
two standing committees and the executive committee, except the pre-
siding officer who is an ex-officio member of all standing committees.

(e) Open Meetings Act. Standing committee meetings shall
be open to the public and held in compliance with chapter 551 of the
Texas Government Code.

(f) Committee actions. The actions of standing committees
are recommendations only and are not binding until ratification by the
board at a regularly scheduled meeting, with the exception of permits

(F) make recommendations regarding the modification
of prior actions of the board; and

(G) make recommendations to agency staff and the
board regarding policies, priorities, budget, and other matters related
to the disciplinary process.

(4) Licensing Committee.

(A) review applications for licensure and permits, make
determinations of eligibility and report to the board its recommenda-
tions as provided by the Dental Practice and board rules;

(B) review board rules regarding licensure and make
recommendations to the board regarding changes or implementation

approved by the Anesthesia Committee.

(g) The following are standing committees of the board. The
responsibilities and authority of these committees shall include the du-
ties and powers described below and other responsibilities and charges
that the board may delegate to these committees.

(1) Anesthesia Committee.

(A) review applications for level 3 and level 4 seda-
tion/anesthesia permits and sedation/anesthesia portability permits, and
make recommendations to the board concerning any proposed denial
of a permit;

(B) study and make recommendations to the board con-
cerning the administration of sedation/anesthesia in dental treatment;
including but not limited to permitting, regulation, and/or discipline of

of such rules;

(C) evaluate and approve remediation plans;

(D) evaluate each examination accepted by the board;

(E) investigate and report to the board any problems
in the administration of examinations and recommend and implement
ways of correcting identified problems;

(F) make recommendations to the board regarding post-
graduate training permits and issues concerning dentists in training;

(G) maintain communication with Texas dental

schools;

(H) study and make recommendations to the board re-
garding maintenance of licensure requirements, including continuing

sedation/anesthesia permit holders, applicants, or other licensees;

(C) study and make recommendations to the board con-
cerning board rules regarding or affecting the administration of seda-

education requirements, courses, and course providers;

(I) develop and review board rules regarding all persons
and entities subject to the Board's jurisdiction, and make recommenda-

tion/anesthesia in dental treatment; and

(D) study and make recommendations to the board con-
cerning any other issue brought to the attention of the committee.

(2) Dental Practice Committee.

(A) study and make recommendations to the board re-
garding board rules, policies, or other actions pertaining to the standard
of care in the practice of dentistry;

(B) study and make recommendations to the board re-
garding issues concerning or referred by the Dental Hygiene Advisory
Committee or the Dental Lab Certification Council; and

(C) study and make recommendations to the board con-
cerning ethical issues related to the practice of dentistry.

(3) Disciplinary Review Committee.

tions to the board regarding changes or implementation of such rules;

(J) make recommendations to the board regarding mat-
ters brought to the attention of the licensing committee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 21, 2016.

TRD-201603130

Kelly Parker

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0977
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22 TAC §100.8

The State Board of Dental Examiners (Board) proposes new
§100.8, concerning the ad hoc committees of the Board. The
rule explains the Board process of creating ad hoc committees.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the rule.

Kelly Parker has also determined that for the first five-year pe-
riod the proposed rule is in effect, the public benefit anticipated
as a result of administering this section will be to clarify the pro-
cedures relating to creating ad hoc committees. Ms. Parker has
determined that for the first five-year period the proposed rule is
in effect, costs to persons or small businesses will be minimal.
There is no foreseeable impact on employment in any regional
area where the rule is enforced or administered.

Comments on the proposed new rule may be submitted to Tyler
Vance, Assistant General Counsel, 333 Guadalupe, Suite 3-800,
Austin, Texas 78732, Fax (512) 463-7452, rulecomments@ts-
bde.texas.gov no later than 30 days from the date that the pro-
posed rule is published in the Texas Register.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.

§100.8.  Ad Hoc Committees of the Board.

(a) Creation and dissolution. The presiding officer may estab-
lish ad hoc committees of board members to address specific subjects,
purposes, or ends. In addition, the board, in a regularly scheduled meet-
ing, may vote to establish ad hoc committees of board members to ad-
dress specific subjects, purposes, or ends. Unless continued in exis-
tence by the presiding officer or a vote of the board, ad hoc committees
of the board are abolished the sooner of one year from the date of cre-
ation or when the specific subject, purpose, or end for which the ad hoc
committee was established, have been served.

(b) Membership. The presiding officer of the board shall ap-
point members of the board to serve on each ad hoc committee and

Filed with the Office of the Secretary of State on June 21, 2016.

TRD-201603131

Kelly Parker

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0977

3 . *
22 TAC §100.9

The State Board of Dental Examiners (Board) proposes new
§100.9, concerning the advisory committees and workgroups es-
tablished by the Board. The rule explains the Board process
of creating advisory committees and workgroups established by
the Board.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the rule.

Kelly Parker has also determined that for the first five-year period
the proposed rule is in effect, the public benefit anticipated as a
result of administering this section will be to clarify the proce-
dures relating to creating advisory committees and workgroups
established by the Board. Ms. Parker has determined that for
the first five-year period the proposed rule is in effect, costs to
persons or small businesses will be minimal. There is no fore-
seeable impact on employment in any regional area where the
rule is enforced or administered.

Comments on the proposed new rule may be submitted to Tyler
Vance, Assistant General Counsel, 333 Guadalupe, Suite 3-800,
Austin, Texas 78732, Fax (512) 463-7452, rulecomments@ts-
bde.texas.gov no later than 30 days from the date that the pro-
posed rule is published in the Texas Register.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.
§100.9.  Advisory Committees and Workgroups Established the

shall designate a chair for each ad hoc committee. At least one dentist

Board.

member of the board and at least one non-dentist member of the board
shall serve on each ad hoc committee. The board's presiding officer

(a) In addition to any specific statutory authority to establish
particular advisory committees, the board may authorize advisory com-

shall be an ex officio member of each ad hoc committee.

(c) Open Meetings Act. Ad hoc committee meetings shall be
open to the public and held in compliance with chapter 551 of the Texas
Government Code.

(d) Purpose. At the time the presiding officer or the board es-
tablishes an ad hoc committee, the presiding officer will assign it a
purpose, role, responsibility, and goal.

(e) Committee actions. The actions of ad hoc committees are

mittees from outside the board's membership to advise the board on
rulemaking, pursuant to §2001.031 of the Texas Government Code and
subject to chapter 2110 of the Texas Government Code, State Agency
Advisory Committees.

(b) Creation and dissolution. The board, in a regularly sched-
uled meeting, may vote to establish advisory committees and work-
groups from outside the board's membership to address specific sub-
jects, purposes, or ends. Unless continued by a vote of the board, advi-
sory committees and workgroups outside the board's membership are

recommendations only and are not binding unless ratified by the board

abolished the sooner of one year from the date of creation or when the

at a regularly scheduled meeting, with the exception of action taken by

specific subject, purpose, or end for which the advisory committee or

an ad hoc subcommittee of the executive committee convened pursuant

workgroup was established, have been served.

t0 §263.004 of the Act, board rule §107.69 and board rule §107.100(e).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

(c) Chair. Each advisory committee or workgroup shall select
from among its members a chairperson who shall preside over the ad-
visory committee or workgroup and shall report to the board or agency
as needed.
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(d) Membership. The presiding officer shall determine the
method by which members are designated to the advisory committee or
workgroup. The membership of an advisory committee must provide
a balanced representation between members of the dental industry and
consumers of the dental industry. Advisory committee and workgroup
members shall serve terms as determined by the board.

(e) Board member liaisons. The presiding officer may appoint
board member or board members to serve as a liaison(s) to an advisory
committee or workgroup and report to the board the recommendations
of'the advisory committee or workgroup for consideration by the board.
The role of a board member liaison is limited to clarifying the board's
charge and intent to the advisory committee or workgroup.

() Agency staff liaisons. The executive director of the agency
may assign agency staff to assist the advisory committee and work-

group.
(g) Meetings and participation. All meetings shall be open to

the public and noticed on the Secretary of State's website to allow the
public an opportunity to participate.

(h) Purpose. The board rule establishing the advisory commit-
tee or workgroup shall state the purpose and tasks of the committee and
describe the manner in which the committee will report to the board.

(i) Committee actions. The actions of advisory committees are
recommendations only.

(j) _The following is an advisory committee and workgroup es-
tablished by the board or established by statute: Dental Hygiene Ad-
visory Committee, established by Subchapter B of Chapter 262 of the
Texas Occupations Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 21, 2016.

TRD-201603132

Kelly Parker

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢
22 TAC §100.11

The State Board of Dental Examiners (Board) proposes new
§100.11, concerning stakeholder meetings convened by staff.
This rule explains the process and purpose of stakeholder meet-
ings that are convened by staff.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rule is in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the rule.

Kelly Parker has also determined that for the first five-year period
the proposed rule is in effect, the public benefit anticipated as a
result of administering this section will be to clarify the proce-
dures relating to convening stakeholder meetings that are con-
vened by staff. Ms. Parker has determined that for the first
five-year period the proposed rule is in effect, costs to persons
or small businesses will be minimal. There is no foreseeable
impact on employment in any regional area where the rule is en-
forced or administered.

Comments on the proposed new rule may be submitted to Tyler
Vance, Assistant General Counsel, 333 Guadalupe, Suite 3-800,
Austin, Texas 78732, Fax (512) 463-7452, rulecomments@ts-
bde.texas.gov no later than 30 days from the date that the pro-
posed rule is published in the Texas Register.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.
§100.11.  Stakeholder Meetings Convened by Staff.

(a) Stakeholder meetings are convened by board staff to con-
duct research and collect information related to topics and issues of
interest related to the board, the practice of dentistry, the Dental Prac-
tice Act and board rules, and agency administration.

(b) The purpose of stakeholder meetings is to provide the pub-
lic an opportunity to contribute to the rule research and drafting process
prior to official action by the board.

(c) Staff shall prepare a report of each stakeholder meeting for
presentation to the board at the next scheduled board meeting and pub-
lication on the agency's website.

(d) All meetings shall be open to the public and noticed on
the Secretary of State's website to allow the public an opportunity to

participate.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.

TRD-201603211

Kelly Parker

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

CHAPTER 107. DENTAL BOARD
PROCEDURES

SUBCHAPTER B. PROCEDURES FOR
INVESTIGATING COMPLAINTS

22 TAC §§107.100 - 107.108, 107.110

The State Board of Dental Examiners (Board) proposes the re-
peal of 22 TAC §§107.100, 107.101, 107.102, 107.103, 107.104,
107.105, 107.106, 107.107, 107.108, and 107.110, concerning
procedures for investigating complaints.

The agency seeks to repeal these sections and replace them
with proposed new rules. The proposed new rules seek to bet-
ter explain the board's process for receiving and investigating
complaints.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed repeals are in effect, the repealed
rules will not have foreseeable implications relating to cost or
revenue of state or local government.
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Ms. Parker has also determined that for the first five-year period
the proposed repeals are in effect, the repealed rules will ensure
the protection of public health and safety. Ms. Parker has deter-
mined that for the first five-year period the proposed repeals are
in effect, the repealed rules will not have foreseeable economic
costs to persons or small businesses who are required to comply
with the rules. There is no foreseeable impact on employment
in any regional area where the repealed rules are enforced or
administered.

Comments on the proposed repeals may be submitted to Tyler
Vance, Assistant General Counsel, 333 Guadalupe, Suite 3-800,
Austin, Texas 78732, Fax (512) 463-7452, rulecomments@ts-
bde.texas.gov, no later than 30 days from the date that the pro-
posed rules are published in the Texas Register.

The repeals are proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No other statutes, articles, or codes are affected by the proposed
repeal.

$107.100.  Receipt, Processing, and Coordination of Complaints.
$107.101.  Preliminary Inquiry of a Complaint.

§$107.102.  Commencement of an Official Complaint.

§107.103.  Disposition of an Official Complaint.

$107.104.  Confidentiality of Investigations.

$107.105. Request for Information and Records from Licensees.
§$107.106.  Use of Expert Panel.

§$107.107.  Selection of Expert Reviewers.

$§107.108.  Determination of Competency by the Expert Panel.
$§107.110. Compliance.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603237

Kelly Parker

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

22 TAC §§107.100 - 107.109

The State Board of Dental Examiners (Board) proposes new
§§107.100 - 107.109, concerning procedures for investigating
complaints. The proposed new rules provide greater clarification
and explanation of the board's internal processes from receiving
an initial complaint through investigation.

Kelly Parker, Executive Director, has determined that for the first
five-year period the proposed rules are in effect, there will not be
any fiscal implications for state or local government as a result
of enforcing or administering the new rules.

Kelly Parker has also determined that for the first five-year period
the proposed rules are in effect, the public benefit anticipated
as a result of administering these sections will be to clarify the

board's internal processes concerning processing of complaints
and investigations. Ms. Parker has determined that for the first
five-year period the proposed rules are in effect, costs to persons
or small businesses will be minimal. There is no foreseeable
impact on employment in any regional area where the rules are
enforced or administered.

Comments on the proposed new rules may be submitted to Tyler
Vance, Assistant General Counsel, 333 Guadalupe, Suite 3-800,
Austin, Texas 78732, Fax (512) 475-0977, rulecomments@ts-
bde.texas.gov no later than 30 days from the date that the pro-
posed rules are published in the Texas Register.

These new rules are proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules nec-
essary to perform its duties and ensure compliance with state
laws relating to the practice of dentistry to protect the public
health and safety.

No statutes are affected by these proposed new rules.

§107.100.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

Definitions.

(1) Act--Title 3, Subtitle D, Chapter 251 - 267, Texas Oc-
cupations Code.

(2) Complaint--The term complaint includes complaints
submitted on the agency's official complaint form, complaints initiated
internally on the agency's internal complaint form, and self-reports
submitted by licensees pursuant to §108.6 of this title (relating to
Report of Patient Death or Injury Requiring Hospitalization).

(3) Jurisdictional Complaint--A complaint received by the
board that if true, would constitute a violation of the Act or board rules.

(4) Jurisdictional Not Filed Complaint--A jurisdictional
complaint received by the board on which the board decides not to
proceed with an official investigation. These complaints are closed
during the preliminary investigation.

(5) Jurisdictional Filed Complaint--A jurisdictional com-
plaint on which the board has determined to proceed with an official

investigation.

(6) Preliminary Investigation--An investigation conducted
by the agency upon the receipt of a complaint to determine whether the
complaint is jurisdictional and whether the complaint should be filed
and an official investigation commenced.

(7) Official Investigation--An investigation conducted by
the agency of a complaint that, after a preliminary investigation, is de-
termined to be a jurisdictional filed complaint.

(8) Respondent--The person or entity that is identified as
the subject of a complaint received by the agency.

$107.101.  Responsibilities of Investigations Division and Dental
Practice Division.

(a) The Investigations Division, under supervision of the Di-
rector of Investigations, processes and investigates complaints received
by or initiated by the agency. All investigations shall comply with §255
of the Act.

(b) The Dental Practice Division, under supervision of the
Dental Director, assists in the preliminary investigation of complaints
related to professional competency and coordinates the official inves-
tigation of complaints related to professional competency, including
the use of the Dental Review Panel in the official investigation.
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§107.102. Complaints.
(a) Complaints shall be submitted on the official complaint

(¢) In the preliminary investigation, board staff may make
reasonable efforts to contact the complainant concerning the com-

form.

(b) Complaints shall contain the following information:

(1) the name and contact information of the complainant;

(2) the name of the person or entity against whom the com-
plaint is filed;

(3) the time and place of the alleged violation of the Act or
board rules; and

(4) ifapplicable, the name and birthdate of the patient who
was treated.

(c) Jurisdictional complaints that are received by the board and
do not comply with subsections (a) and (b) of this section may be closed
as "Jurisdictional-Not Filed" during the preliminary investigation if
they contain insufficient evidence or information to determine prob-
able cause exists to proceed to an official investigation. The Director

plaint. Any additional information received from the complainant will
be added to the information maintained on the complaint.

(f) In the preliminary investigation, the respondent may be
given the opportunity to respond to the allegations. If the respondent is
given this opportunity, the response must be received within the time
prescribed by board staff. Any additional information received from
the respondent will be added to the information maintained on the com-

plaint.

(g) Inthe preliminary investigation of each jurisdictional com-
plaint, the following minimum additional evidence will be gathered by
the Investigations division:

(1) The history of the respondent collected and maintained
by the agency;

(2) The history of the respondent maintained by the Na-
tional Practitioner's Data Bank;

of Investigations or Dental Director may initiate an internal complaint
based on the allegations made in such a complaint if the allegations
made in the complaint, if true, would constitute a clear, imminent, or
continuing threat to a person's physical health or well-being. These
complaints name the State of Texas as the complainant.

§107.103.  Preliminary Investigation of a Complaint.

(a) Each complaint received by the agency undergoes a pre-
liminary investigation. The preliminary investigation determines the
following:

(1) whether the board has jurisdiction over the complaint;

(2) whether the continued practice by a licensee/registrant
or the continued performance by a licensee/registrant of a procedure
for which the person holds a license or registration would constitute a
clear, imminent, or continuing threat to a person's physical health or
well-being; and

(3) whether there is probable cause to justify commence-
ment of an official investigation.

(b) Determination of jurisdiction. A complaint is jurisdic-
tional if it alleges conduct, that if true, would constitute a violation of
the Act or board rules. A complaint is not jurisdictional if the com-
plaint is received by the agency after the fourth anniversary of the date
the act that is the basis of the complaint occurred; or the complainant
discovered, or in the exercise of reasonable diligence should have
discovered, the occurrence of the act that is the basis of the complaint.
A complaint that is closed in the preliminary investigation because
the board has no jurisdiction over the complaint is a "Dismissed-Non
Jurisdictional" complaint.

(c) Ifthe board has jurisdiction over the complaint, board staff
shall complete the preliminary investigation of the complaint not later
than the 60th day after the date the agency received the complaint. If
the complaint alleges a violation of the standard of care, board staff
conducting the preliminary investigation of the complaint shall be or
shall consult with a licensed dentist or dental hygienist who is a member
of the Dental Practice Division or a member of the board.

(d) In the preliminary investigation, board staff shall deter-
mine whether the continued practice by a licensee/registrant or the con-
tinued performance by a licensee/registrant of a procedure for which
the person holds a license or registration would constitute a clear, im-
minent or continuing threat to a person's physical health or well-being.
If such determination is made, board staff may refer such complaint to
the suspension panel of the board for a temporary suspension pursuant

to §263.004 of Act.

(3) Whether the respondent is a participant in the state
Medicaid program and whether the allegations made in the complaint
involve services provided under the state Medicaid program, for
reporting purposes pursuant to §254.012 of the Act; and

(4) medical and dental records, as needed.

(h) At the conclusion of the preliminary investigation of a ju-
risdictional complaint, board staff shall determine whether to com-
mence an official investigation of the complaint. A jurisdictional com-
plaint that is closed during the preliminary investigation without pro-
ceeding to an official investigation is considered "Jurisdictional-Not
Filed." A complaint that proceeds to an official investigation is consid-
ered a "Jurisdictional-Filed" complaint.

(1) Ifboard staff fails to complete the preliminary investigation
within 60 days of receiving the complaint, the board's official investi-
gation of the complaint commences on the 60th day, and the complaint
is considered a "Jurisdictional-Filed" complaint.

(j) Appeal. Following the receipt of the notice that a complaint
has been closed during the preliminary investigation as a "Jurisdic-
tional-Not Filed" complaint, the complainant may appeal the closure
of the complaint to the board.

(1) To be considered by the board, the appeal must:

(A) be submitted in writing to the agency;

(B) received by the agency no later than the 45th day
after the mailing date of the notice of closure of the Jurisdictional-Not
Filed complaint; and

(C) list the reason(s) for the appeal, providing sufficient
information to indicate that an official investigation is warranted.

(2) Review of an Appeal. Appeals will be considered by
the board in a public meeting. The board shall determine one of the

following:

(A) The appeal is denied,;

(B) Additional information must be obtained before a
determination on the appeal can be made; or

(C) The appeal is granted.

(3) Personal Appearances. The complainant has the right
to personally appear before the board considering the appeal. This ap-
pearance must be scheduled through agency staff. This appearance
may be limited in time and scope by the presiding officer of the board.
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(4) Notice. The complainant shall be notified of the board's
decision concerning the appeal.

(5) Appeals Limited. Only one appeal shall be allowed for
each complaint.

(6) Granted Appeals. If the board grants an appeal, the
original complaint remains closed, and a new complaint is opened to

officially investigate the complaint. The official investigation of the
new complaint commences on the date the board grants an appeal.

§107.104.  Official Investigation of a Complaint.

(a) Once an official investigation commences, board staff shall
notify the complainant and respondent of the filing of the complaint
and the commencing of the official investigation. The complainant and
the respondent shall receive notice of the complaint's status, at least
quarterly, until final disposition of the complaint, unless such notice
would jeopardize an investigation.

(b) The official investigation of a complaint may include re-
ferral to a panel of experts for review.

(c) As of September 1, 2016, board staff shall classify each
filed complaint into one or more of the following allegation categories:

(1) Standard of Care: failure to treat a patient according to
the standard of care in the practice of dentistry or dental hygiene.

(2) Sanitation: failure to maintain the dental office in a san-
itary condition.
(3) Dishonorable Conduct: unprofessional or dishonorable

conduct, including conduct identified in §108.9 of this title (related to
Dishonorable Conduct).

(4) Administrative: failure to comply with administrative
requirements of the Act or board rules.

(5) Business Promotion: failure to comply with the re-
quirements of the Act or board rules relating to advertising and referral
schemes.

(6) Practicing Dentistry without a License.

(7) _Non-compliance: failure to comply or timely comply

(b) Response to Board Requests. In addition to the require-
ments of responding or reporting to the board under this section, a li-
censee/registrant shall respond in writing to all written board requests
for information within ten days of receipt of such request.

(c) Business Records Affidavits. Dental records must be pro-
vided under a business records affidavit or as otherwise required by
board staff.

(d) Failure to Comply.

(1) Administrative Penalty. Failure to comply with board
staff's request for records or information may be grounds for the is-
suance of an administrative penalty citation pursuant to §254.0115 of
the Act.

(2) Disciplinary Action. Failure to comply with board
staff's request for records or information may be unprofessional and
dishonorable conduct that is subject to disciplinary action by the board
pursuant to §263.002 of the Act.

(3) Civil Penalty. Failure to comply with board staff's re-
quest for records and other evidence or failure to comply with other
law regulating dental patient records may be subject to a civil penalty
pursuant to §258.0511 and §264.101 of the Act.

(4) Criminal penalty. Failure to comply with board staff's
request for records and other evidence or failure to comply with other
law regulating dental patient records, in violation of §258.0511, is a
criminal offense pursuant to §264.152 of the Act.

$107.106.  Confidentiality of Investigations.

(a) Investigation files and other records are confidential, ex-
cept board staff shall inform the license holder of the specific allega-
tions against the license holder.

(b) No employee, agent, or member of the board may disclose
confidential information except in the following circumstances:

(1) to another local, state or federal regulatory agency;

(2) to local, state or federal law enforcement agencies;

(3) to other persons if required during the course of the in-
vestigation;

with an Order or Remedial Plan issued by the board.

(d) Board staff shall assign each filed complaint a priority clas-
sification, as follows:

(1) Priority 1 includes allegations of dental treatment caus-
ing serious patient harm, impairment, serious criminal activity, inap-
propriate contact with a patient, and other allegations determined by
the Director of Investigations to require an expedited investigation or
consideration of temporary suspension pursuant to §263.004 of the Act.

(2) Priority 2 record-keeping violations, administrative vi-

(4) to other entities as required by law; and

(5) a person who has provided a statement may receive a
copy of the statement.

(c) A final disciplinary action of the board is not excepted from
public disclosure, including:

(1) the revocation or suspension of a license/registration;

(2) the placement on probation with conditions of a li-
cense/registration that has been suspended;

olations, allegations of practicing dentistry without a license that do
not allege serious patient harm, and other allegations that do not allege
serious patient harm.

(3) A complaint's priority classification may be changed
following approval of the Director of Investigation or the Dental Di-
rector.

§107.105.  Collection of Information and Records.

(a) Dental Records. Upon request by board staff, a dental cus-
todian of records shall provide copies of dental records or original
records. Board staff may require a dental custodian of records to sub-
mit records immediately if required by the urgency of the situation or
the possibility that the records may be lost, damaged, or destroyed.

(3) the reprimand of a licensee/registrant;

(4) theissuance of a warning order to a licensee/registrant;

and

(5) afinal cease and desist order issued to a non-licensee.

(d) A final public action of the board is not excepted from pub-
lic disclosure, including:

(1) anon-disciplinary remedial plan; and

(2) an administrative penalty citation.

(e) Files and other records collected during the investigation of
alicense application are confidential, except board staff shall maintain a

public profile of each licensee that contains the following information:
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(1) License name and former last name;

(2) License number;

(3) License status;

(4) License issue date;

(5) License expiration date;

(6) Primary address;

(7) Information related to issuance of nitrous and seda-
tion/anesthesia permits;

(8) Area of practice reported by licensee/registrant;

(9) Dental school and year of graduation; and
(10)  Year of birth.

$§107.107.  Use of Dental Review Panel.

(a) Ifthe preliminary investigation finds that there is probable
cause to indicate that an act by a licensee/registrant fell below the min-
imum standard of care, the relevant information and records collected
by board staff shall be reviewed by a panel of experts during the official
investigation. Each panel of experts shall include an initial and second
reviewer and, if necessary, a third reviewer. The panel of experts for
an investigation shall be selected from members of the Dental Review
Panel.

(b) Composition and Duties. The Dental Review Panel shall
be composed of dentists and dental hygienists appointed by the board to
assist with complaints and investigations relating to professional com-
petency by acting as expert dentist and dental hygienist reviewers.

(c) Qualifications. To be eligible to serve on the Dental Re-
view Panel, a dentist or dental hygienist must meet the following cri-
teria:

(1) licensed in Texas to practice dentistry or dental hy-

giene;

(2) no history of disciplinary action by the board in the ten
years prior to application;

(3) acceptable malpractice complaint history;

(4) inactive practice currently and at the time of the alleged
violation, or supervising clinical care in an academic setting;

(5) demonstrated knowledge of accepted standards of den-
tal care for the diagnosis, care and treatment related to the alleged vio-
lation; and

(6) demonstrated training or experience to offer an expert
opinion regarding accepted standards of dental care.

(d) Term; Resignation; Removal.

(1) An expert reviewer shall serve on the Dental Review
Panel until resignation or removal from the Dental Review Panel or
non-renewal of contract.

(2) An expert reviewer may resign from the Dental Review
Panel at any time.
(3) An expert reviewer may be removed from the Dental

Review Panel for good cause at any time on order of the Executive
Director. Good cause for removal includes:

(A) failure to maintain the eligibility requirements set
forth in subsection (c) of this section;

(B) failure to inform the board of potential or apparent

(C) repeated failure to timely review complaints or
timely submit reports to the board;

(D) repeated failure to prepare the reports in the pre-
scribed format; and

(E) direct contact with the complainant or the respon-

dent.

(¢) The presiding officer or board secretary may make an in-
terim appointment of an expert reviewer to serve the board until the
reviewer can be considered for appointment by the board at the next

board meeting.
§107.108.  Assignment of Dental Review Panel Members.

(a) Reviewers for a particular complaint shall be assigned from
among those Dental Review Panel members who practice in the same
or similar specialty as the Respondent identified in the filed complaint.

(b) Ifan assigned reviewer has a potential or apparent conflict
of interest that would prevent the reviewer from providing a fair and un-
biased opinion, that reviewer shall not review the case and another re-
viewer shall be assigned from among those Dental Review Panel mem-
bers who practice in the same or similar specialty as the Respondent
identified in the filed complaint.

(1) A potential conflict of interest exists if the selected re-
viewer lives or practices dentistry or dental hygiene in the same ge-
ographical market as the Respondent identified in the filed complaint
and:

(A) isin direct competition with the licensee/registrant;

(B) knows the licensee/registrant.

(2) An apparent conflict of interest exists if the reviewer:

(A) has a direct financial interest or relationship with
any matter, party, or witness that would give the appearance of a con-
flict of interest;

(B) has a familial relationship within the third degree of
affinity with any party or witness; or

(C) determines that the reviewer has knowledge of in-
formation that has not been provided by board staff and that the re-
viewer cannot set aside that knowledge and fairly and impartially con-
sider the matter based solely on the information provided by board staff.

(c) If no reviewer agrees to review the case who can qualify
under the requirements of subsections (a) and (b) of this section, a re-
viewer who has a potential conflict may review the case, provided the
expert reviewer's report discloses the nature of the potential conflict.

(d) Ifany assigned reviewer has a potential or apparent conflict
of interest, the reviewer shall notify board staff in the Dental Practice
Division of the potential or apparent conflict.

§107.109. Review by Dental Review Panel Members.

(a) The initial reviewer shall review all the relevant informa-
tion and records collected by the agency and determine whether the
respondent has violated the standard of care applicable to the circum-
stances and issue a preliminary written report of that determination.

(b) The second reviewer shall review the initial reviewer's pre-
liminary report and all the relevant information and records collected
by the agency and determine whether the respondent has violated the
standard of care applicable to the circumstances. Ifthe second reviewer
agrees with the conclusions of the initial reviewer, the second reviewer

conflicts of interest;

shall inform the initial reviewer and the initial reviewer shall issue a
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final written report on the matter. If the second reviewer does not agree
with the conclusions of the initial reviewer, the second reviewer shall
issue a secondary written report of his determination.

(c) Ifthe initial and second reviewer do not agree on the deter-
mination, a third reviewer will be necessary. The third reviewer shall
review the preliminary and secondary report and all the relevant infor-
mation and records collected by the agency and determine whether the
respondent has violated the standard of care applicable to the circum-
stances and issue a final written report of that determination. The final
written report shall be issued by the third reviewer or the reviewer with
whom the third reviewer concurs.

(d) The written reports shall include the following:

(1) the general qualifications of each reviewer; and

(2) the opinions of each reviewer regarding:

(A) the relevant facts concerning the dental care ren-

dered;
(B) the applicable standard of care;

(C) theapplication of the standard of care to the relevant

facts;

(D) adetermination of whether the standard of care has
been violated; and

(E) the clinical basis for the determinations, including
any reliance on peer-reviewed journals, studies, or reports.

(e) The reviewers may consult and communicate with each
other in formulating their opinions and reports.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.

TRD-201603210

Kelly Parker

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0977

¢ ¢ ¢

PART 10. TEXAS FUNERAL SERVICE
COMMISSION

CHAPTER 203. LICENSING AND
ENFORCEMENT--SPECIFIC SUBSTANTIVE
RULES

SUBCHAPTER A. LICENSING

22 TAC §203.5, §203.7

The Texas Funeral Service Commission (Commission) proposes
to amend §203.5 and §203.7 in Subchapter A to clarify questions
regarding the provisional license program. The amended rules
will provide clarification on licensing matters to provisional appli-
cants, accredited mortuary colleges and other interested parties.
Specifically the amendments will clarify the education waiver, the
mortuary law exam expiration, and what is required for re-appli-
cations for a provisional license.

As a result of stakeholder meetings and Commission review in
2014-2015, the Commission decided to extensively reorder and
update its rules to provide more clarity to both industry members
and consumers. The reorganized rules took effect in October
2015. Since that time, several questions have been raised re-
garding the provisional license program. This rule submission
attempts to clarify and address those concerns.

The amendment to §203.5(a) clarifies the educational waiver
provided for in statute is only good for an applicant who has never
held a provisional license. The stated intent of the statute was
to provide a mechanism for people to work in the field prior to at-
tending mortuary school. By making this change, people could
determine if they had an aptitude for the funeral business prior
to spending money on attending mortuary school. In the last few
months, provisional licensees have dropped out of school for a
variety of reasons and have approached the agency about an
education waiver. This amendment will ensure the intent of the
statute is upheld.

The amendment to §203.5(b) clarifies that a person who has
completed coursework and "filed for graduation" but has not
graduated may continue in the provisional program. There cur-
rently is a gap between the time a person completes coursework
and is a certified graduate. This gap primarily is due to timing of
taking the National Board exams. This amendment will ensure
the provisional licenses of these individuals are not canceled
because of the way mortuary schools certify graduates.

The amendment to §203.5(n) clarifies the mortuary law exam ex-
piration date is tied to filing an application. Under the old rules,
the mortuary law exam score was valid for 24 months. Under
the new rules, an applicant is required to pass the exam prior
to licensure. In order to not create a financial hardship, the 24
month expiration date was eliminated so a person does not have
to take the exam again prior to exiting the program. In the last
few months, the agency has had people apply for a provisional li-
cense who took the exam many months/years ago and want that
score to count. This circumvents the intent of the rule that you
must pass the exam prior to getting a provisional license. This
amendment states the examinee must apply for a provisional li-
cense within six months of taking the exam or the exam score is
invalid.

The amendment to §203.7 clarifies a NEW application for a pro-
visional license (even if the person previously had a license) trig-
gers both a new criminal background check and the requirement
for a new mortuary law exam. This amendment is related to the
elimination of the mortuary law exam expiration and will ensure
an applicant meets all the requirements for licensure.

Janice McCoy, Executive Director, has determined that for the
first five-year period the amended rules are in effect there will
be no fiscal impact for state or local governments as a result of
enforcing or administering the amended rules.

Ms. McCoy has determined that for each year of the first five-
year period the amended rules are in effect the public benefit an-
ticipated as a result of enforcing the proposed rules will be clar-
ity in the administration of the provisional license program. Ms.
McCoy has also determined that there will be no effect on large,
small or micro-businesses; that there is no anticipated negative
economic costs to persons who are required to comply with the
rules as proposed; and that there will be no impact on local em-
ployment or economies.

Comments on the proposal may be submitted by August 8, 2016
to Mr. Kyle Smith at P.O. Box 12217, Capitol Station, Austin,
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Texas 78711-1440, (512) 479-5064 (fax) or electronically to
info@tfsc.texas.gov.

The rules are proposed under Texas Occupations Code, Chap-
ter 651. The Commission interprets §651.152 as authorizing it to
adopt rules as necessary to administer and enforce Chapter 651,
including Texas Occupations Code Subchapter G - License Re-
quirements: Provisional License Holders (§§651.301 - 651.306).

No other statutes, articles, or codes are affected by these sec-
tions.

$203.5.  Provisional License.

(a) An applicant for a provisional license must meet the eligi-
bility requirements of Occupations Code, §651.302 and shall submit to
a criminal background check. Upon written application, the Commis-
sion shall waive the requirements of Occupations Code, §651.302(a)(2)
and (b)(2) for a period not to exceed 12 months to an applicant who is
otherwise qualified. This education waiver may be granted only to a
person who has never held a provisional license issued by the Commis-
sion.

(b) An applicant who is enrolled in an accredited mortuary
college must have the college forward a letter of enrollment prior to
a provisional license being issued. A provisional license holder who
was granted an education waiver under Occupations Code §651.302(c)
must have the college forward a letter of enrollment prior to a provi-
sional license [lieensed] being renewed. An applicant or a provisional
license holder who has completed coursework but is not a certified
graduate, may continue to hold a provisional license if the person has
the college forward a letter stating the person has filed for graduation
and provide an expected graduation date within 3 months.

(¢) - (m) (No change.)

(n) Examination Requirements

(1) Anapplicant for full licensure as a funeral director from
the certificate program must pass the Texas State Board Examination
as described in Occupations Code, §651.255.

(2) An applicant for full licensure who holds an Associate
of Applied Science degree is required to pass either or both of the ex-
aminations as described in Occupations Code, §§651.255 - 651.256.

(3) Prior to being issued a provisional license, an applicant
must pass the State Mortuary Law Examination administered by the
Commission. If a person fails to submit an application for licensure
within 6 months of taking the Mortuary Law Examination, the score
is invalidated and the person must retake and pass the exam prior to
licensure.

(4) A passing score of at least 75% is required for each
examination described in paragraphs (1) - (3) of this subsection.

$203.7.  Provisional License Reinstatement and Reapplication.
(a) (No change.)

(b) A person whose provisional license is cancelled for failure
to complete the program within the prescribed time may apply for a
new provisional license. As an applicant for a new license, the person
is required to submit to a new criminal background check and retake
and pass the State Mortuary Law Examination. Casework completed
under a previous license may not be counted toward the requirements
of the new license unless the applicant petitions the Executive Director
for a hardship exemption. The petition must demonstrate the personal
situation and reasons why the casework should count. If the Executive
Director determines that the previously completed casework should not
be counted under the new license, the Executive Director's decision

may be appealed, in writing, and the appeal will be considered at the
Commission's next regularly scheduled meeting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603187

Janet McCoy

Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 936-2469

3 * 3
22 TAC §203.9

The Texas Funeral Service Commission (Commission) proposes
to amend §203.9 to provide that change of ownership affidavits
may require the new owner to submit a fee along with the affi-
davit. The proposed amendment affects subsection (c).

Prior to a rule change in October 2015, the only way ownership
could be changed was through the submission of a new estab-
lishment application along with a new license application fee of
$462. The new application also triggered an inspection even
though the only change was in the ownership of the funeral es-
tablishment.

This rule was amended because the ownership of many funeral
homes was passed from parent to child and the child wanted to
maintain the original license number, but could not because the
previous rule required a new license and therefore a new license
number. Since October 2015, approximately 20 funeral homes
have used the ownership affidavit to change the ownership of the
funeral establishment, with more using the form each month.

If the rule is adopted, the Commission could, but would not be
required to, adopt a fee to accompany the ownership affidavit.

Janice McCoy, Executive Director, has determined that for the
first five-year period the amended rule is in effect there will be no
fiscal impact for state or local governments as a result of enforc-
ing or administering the amended rule. She also has determined
there will be no impact on local employment or economies and
no effect on large, small or micro-businesses.

Depending on whether the Commission adopts a fee to accom-
pany the ownership affidavit, there could be a negligible negative
economic cost to persons who are required to comply with the
rule as proposed. However, the cost would be lower than apply-
ing for a new license.

Ms. McCoy has determined that for each year of the first five-
year period the amended rule is in effect the public benefit is
continuity of operations for the Commission.

Comments on the proposal may be submitted by August 8, 2016
to Mr. Kyle Smith at P.O. Box 12217, Capitol Station, Austin,
Texas 78711-1440, (512) 479-5064 (fax) or electronically to
info@tfsc.texas.gov.

The rule is proposed under Texas Occupations Code, Chapter
651. The Commission interprets §651.152 as authorizing it to
adopt rules as necessary to administer and enforce Chapter 651,
including Texas Occupations Code Chapter 651.154, Fees.

No other statutes, articles, or codes are affected by this section.

PROPOSED RULES

July 8, 2016 41 TexReg 4945


mailto:info@tfsc.texas.gov
mailto:info@tfsc.texas.gov

$203.9. Licensure of Funeral Establishments and Commercial Em-
balming Establishments.
(a) - (b) (No change.)

(c) A funeral establishment or commercial embalming facility
may effect a change of ownership by either submitting a new license
application under subsection (a) or by notifying the Commission, on
a form prescribed by the Commission, within 30 days. In submitting
the form, the new owner must attest to the information contained on the
form and must submit any documentation required by the Commission.
The Commission may assess a fee to accompany the form attesting to
the ownership fee. The fee may not exceed half the cost of applying
for a new establishment license.

(d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603183

Janet McCoy

Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 936-2469

¢ ¢ ¢

PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 465. RULES OF PRACTICE
22 TAC §465.11

The Texas State Board of Examiners of Psychologists proposed
amendment to §465.11, Informed Consent/Describing Psycho-
logical Services. The proposed amendment will clarify the duty
to obtain informed consent in an inpatient setting, and reduce
the regulatory burden by eliminating any requirement for duplica-
tive informed consent when a patient has already given a gen-
eral consent. The proposed change will also reduce confusion
by referencing the rule governing informed consent in the public
schools.

Darrel D. Spinks, Executive Director, has determined that for the
first five-year period the proposed amendment will be in effect,
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Spinks has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to help the Board protect the
public. There will be no economic costs to persons required to
comply with this rule. There will be no effect on small businesses
or local economies.

Comments on the proposed amendment may be submitted to
Brenda Skiff, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste 2-450, Austin, Texas 78701 within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
brenda@tsbep.texas.gov.

The amendment is proposed under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State

Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

No other code, articles or statutes are affected by this section.

§465.11.  Informed Consent/Describing Psychological Services.

(a) Except in an inpatient setting where a general consent has
been signed, licensees must [Licensees] obtain and document in writing
informed consent concerning all services they intend to provide to the
patient, client or other recipient(s) of the psychological services prior to
initiating the services, using language that is reasonably understandable
to the recipients unless consent is precluded by applicable federal or
state law.

(b) Licensees provide appropriate information as needed dur-
ing the course of the services about changes in the nature of the services
to the patient client or other recipient(s) of the services using language
that is reasonably understandable to the recipient to ensure informed
consent.

(c) Licensees provide appropriate information as needed, dur-
ing the course of the services to the patient client and other recipi-
ent(s) and afterward if requested, to explain the results and conclusions
reached concerning the services using language that is reasonably un-
derstandable to the recipient(s).

(d) When a licensee agrees to provide services to a person,
group or organization at the request of a third party, the licensee clarifies
to all of the parties the nature of the relationship between the licensee
and each party at the outset of the service and at any time during the
services that the circumstances change. This clarification includes the
role of the licensee with each party, the probable uses of the services
and the results of the services, and all potential limits to the confiden-
tiality between the recipient(s) of the services and the licensee.

(e) When a licensee agrees to provide services to several per-
sons who have a relationship, such as spouses, couples, parents and
children, or in group therapy, the licensee clarifies at the outset the pro-
fessional relationship between the licensee and each of the individuals
involved, including the probable use of the services and information
obtained, confidentiality, expectations of each participant, and the ac-
cess of each participant to records generated in the course of the ser-
vices.

(f) Atany time that a licensee knows or should know that he or
she may be called on to perform potentially conflicting roles (such as
marital counselor to husband and wife, and then witness for one party
in a divorce proceeding), the licensee explains the potential conflict to
all affected parties and adjusts or withdraws from all professional ser-
vices in accordance with Board rules and applicable state and federal
law. Further, licensees who encounter personal problems or conflicts as
described in Board rule §465.9(i) of this title (relating to Competency)
[Rule 465:9(1)] that will prevent them from performing their work-re-
lated activities in a competent and timely manner must inform their
clients of the personal problem or conflict and discuss appropriate ter-
mination and/or referral to insure that the services are completed in a
timely manner.

(g) When persons are legally incapable of giving informed
consent, licensees obtain informed consent from any individual legally
designated to provide substitute consent.

(h) When informed consent is precluded by law, the licensee
describes the nature and purpose of all services, as well as the confi-
dentiality of the services and all applicable limits thereto, that he or she
intends to provide to the patient, client, or other recipient(s) of the psy-
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chological services prior to initiating the services using language that
is reasonably understandable to the recipient(s).

(1) Informed consent for school psychological services is gov-
erned by Board rule §465.38 of this title (relating to Psychological Ser-
vices for Public Schools).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 21, 2016.

TRD-201603126

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 305-7706

L4 L4 ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 9. TRAINING

SUBCHAPTER B. EMPLOYEE TRAINING
AND EDUCATION

30 TAC §§9.11 - 9.13, 9.15 - 9.17

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes to amend §§9.11 - 9.13 and
§§9.15 - 9.17.

Background and Summary of the Factual Basis for the Proposed
Rules

House Bill (HB) 3337, 84th Texas Legislature, 2015, requires
the commission to adopt rules requiring that before an agency
administrator or employee may be reimbursed for tuition
expenses, the executive director must authorize the tuition
reimbursement payment (Texas Government Code, §656.048).
HB 3337, which became effective September 1, 2015, was
intended to provide the appropriate executive-level oversight
for authorizing payments for potentially costly reimbursements.
Along with revisions to agency policy, Chapter 9, Subchapter B,
Employee Training and Education, will also need to be updated
to reflect the changes of HB 3337.

In addition to updating §9.15, Reimbursement, revisions are pro-
posed to other areas of Chapter 9, to improve clarity and reflect
current TCEQ training practices.

Section by Section Discussion

The commission proposes to amend §9.11, Definitions, in order
to reduce repetition in the existing rule. Additionally, the com-
mission proposes to amend the title of §9.11 from "Definition" to
"Definition of Training."

The commission proposes to amend §9.12, Scope, in order to re-
duce repetition in the existing rule. Additionally, the commission
proposes to amend the title of §9.12 from "Scope" to "Training
Components."

The commission proposes to amend §9.13, Eligibility, to remove
outdated program language and to clarify the functions of the
Training Unit to mirror updates to agency policy (OPP 16.01,
Training and Development).

The commission proposes to amend §9.15, Reimbursement, to
implement HB 3337, which requires the commission to adopt
rules requiring that before an agency administrator or employee
may be reimbursed for tuition expenses, the executive director
must authorize the tuition reimbursement payment (Texas Gov-
ernment Code, §656.048). Additionally, the commission pro-
poses to amend §9.15 to remove outdated program language
and to clarify the functions of the Training Unit to mirror updates
to agency policy (OPP 16.01, Training and Development).

The commission proposes to amend §9.16, Training Records,
to remove outdated program language and to clarify the func-
tions of the Training Unit to mirror updates to agency policy (OPP
16.01, Training and Development).

The commission proposes to amend §9.17, At-Will Employment
Status, to clarify that participation in the agency's training and
education programs does not affect an employee's at-will status.

Fiscal Note: Costs to State and Local Government

Maribel Montalvo, Analyst in the Chief Financial Officer's Divi-
sion, has determined that for the first five-year period the pro-
posed rules are in effect, no fiscal implications are anticipated
for the agency or for other units of state or local government as
a result of administration or enforcement of the proposed rules.

The proposed rules would implement HB 3337 and require
an agency executive director to authorize tuition reimburse-
ment payments thereby ensuring appropriate executive-level
oversight of potentially costly reimbursements to an agency
administrator or employee for tuition expenses.

HB 3337 requires that an agency adopt rules to implement the
bill by September 1, 2015. Along with revisions to agency pol-
icy, Chapter 9, Subchapter B, Employee Training and Education,
will also need to be updated to reflect the changes of HB 3337.
There are no costs expected for the agency or any other unit
of state or local government to implement or administer the pro-
posed rules.

Public Benefits and Costs

Ms. Montalvo has also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules would be
a greater oversight through executive level authorization of the
agency's tuition reimbursement payments. The agency currently
has a policy in place for reimbursement; HB 3337 added an-
other level of approvals; however, it does not require additional
resources to implement it.

No fiscal implications are anticipated for businesses or individ-
uals due to implementation or administration of the proposed
rules.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rules for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

PROPOSED RULES
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The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules do not adversely affect a
small or micro-business in a material way for the first five years
the proposed rules are in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the proposed rulemaking is
not subject to Texas Government Code, §2001.0225 because
it does not meet the definition of a "major environmental rule" as
defined in the statute. Furthermore, it does not meet any of the
four applicability requirements listed in Texas Government Code,
§2001.0225(a).

A "major environmental rule" means a rule, the specific intent
of which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. Because the specific intent of the pro-
posed rulemaking is procedural in nature and revises procedures
concerning how training reimbursements are approved, the rule-
making does not meet the definition of a "major environmental
rule."

Written comments on the Draft Regulatory Impact Analysis De-
termination may be submitted to the contact person at the ad-
dress listed under the Submittal of Comments section of this pre-
amble.

Takings Impact Assessment

The commission evaluated this proposed rulemaking action and
performed a preliminary analysis of whether the proposed rule-
making is subject to Texas Government Code, Chapter 2007.
The primary purpose of the proposed rulemaking is to revise
TCEQ rules regarding the approval process for reimbursing
trainings and to reflect current changes to how TCEQ conducts
training. Promulgation and enforcement of the rules will not
burden private real property. Further, the proposed rulemaking
does not affect private property in a manner which restricts
or limits an owner's right to the property that would otherwise
exist in the absence of governmental action. Consequently, the
proposed rulemaking action does not meet the definition of a
takings under Texas Government Code, §2007.002(5).

Consistency with the Coastal Management Program

The commission reviewed the proposed rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the
proposed rules are not subject to the Texas Coastal Manage-
ment Program.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on August 2, 2016, at 10:00 a.m. in Building E, Room
2018, at the commission's central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services, at (512) 239-1802
or 1-800-RELAY-TX (TDD). Requests should be made as far in
advance as possible.

Submittal of Comments

Written comments may be submitted to Derek Baxter, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  hitp:.//www1.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should refer-
ence Rule Project Number 2015-039-009-AD. The comment
period closes on August 8, 2016. Copies of the proposed
rulemaking can be obtained from the TCEQ's website at
http://www.tceq.texas.gov/rules/propose_adopt.html. For
further information, please contact Amber Kaskie, Staffing,
Classification and Organizational Development, Human Re-
sources & Staff Services Division, at (512) 239-0137 or Yen
Tran, Employment Law and Ethics Section, General Law Divi-
sion, at (512) 239-4610.

Statutory Authority

The amendments are proposed under the authority of the
Texas Government Code, §656.048, concerning Rules Relating
to Training and Education, which provides the commission
authority to adopt rules requiring that before an administrator
or employee of the agency may be reimbursed under Texas
Government Code, §656.047(b), the executive head of the
agency must authorize the tuition reimbursement payment; and
Texas Government Code, §2001.004, concerning Requirement
to Adopt Rules of Practice and Index Rules, Orders, and Deci-
sions, which requires state agencies to adopt procedural rules.

Additionally, the amendments are proposed under the Texas Wa-
ter Code (TWC), §5.103, concerning Rules, which authorizes the
commission to adopt rules necessary to carry out its powers and
duties under the TWC; and TWC, §5.105, concerning General
Policy, which authorizes the commission by rule to establish and
approve all general policy of the commission.

The proposed amendments implement House Bill 3337, Texas
Government Code, §656.041 et seq. (State Employee's Training
Act), and TWC, §5.103, Rules.

§9.11.  Definition of Training [Definitions].

"Training" means instruction, teaching, or other education received by

an employee that is designed to enhance the ability of the employee to

perform the employee's job. Training can include job-oriented training

that is provided within the agency by staff, other state entities, fed-

eral organizations, or private vendors. It can also include workshops,

seminars, institutes, training sessions, college courses, and other pro-

grams or activities offered outside the agency. [The following werds
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and terms, when used in this subchapter, shall have the following mean-
ings, unless the context clearly indicates otherwise.]

costs for job-related learning oppertunities provided by universities;
colleges, or other institutions of higher learning.]

[(2) In-service training and education-Job-oriented train-
eral organizations; or private venders:}

H3) Out-of-agency staff development—Workshops; semi-
of aetiviti Fored de the i hin of do the
state
$9.12.  Training Components [Seope].

Employee training and education consists of [ineludes twe eompe-
nents: the] employee training opportunities [pregram] and the educa-
tion assistance program.

(1) Employees are offered [The employee training program
ineludes the full range of] training opportunities [previded] through
in-house [in-serviee] training and education as well as out-of-agency
staff development opportunities.

(A) In-house training is job-oriented training that is pro-
vided within the agency by staff, other state entities, federal organiza-
tions, or private vendors. In-house training can include core courses
identified by the executive director, technical courses, computer train-
ing (from basic to advanced courses), staff development courses, and
management development courses. [In-service training includes; but
is not limited to:]

i) eore curricula courses identified by the exeeu-
tive director for completion by all employees to ensure compliance with
federal and state mandates; as well as eritical ageney policies and pro-
eedures:}

edgeaﬂdskﬂ%fequﬁememsfereffeeﬁvejebpeﬁemaﬂeemaspeelﬁe
classification series;]

i) ecomputer-related basic and advanced courses
technology professionals and other staff whe use advanced computer
applieations;}

Hiv)  staff development courses that satisfy general
knowledge and skill requirements for effective job performance in di-
verse classification series; and]

[/(v) management development courses that satisfy
knowledge and skill requirements for effective job performanee in su-
pervisory; managerial; and executive positions-}

(B) Out-of-agency staff development is offered outside
the agency either within or outside the state and includes[; but is net
limited to;] workshops, seminars, institutes, training sessions, and other
programs or activities [effered outside the ageney either within or out-
side the state].

HE) The employee training program encompasses
training delivered via a variety of media including; but net limited
to; computer-based; videotape; Internet-based; satellite-broadeast;
webeast; and instruetor-led-}

(2) The education assistance program provides external

learning [out-of-agency staff development] opportunities to enhance

]ob related knowledge and skills. It includes courses provided by
an accredited [threugh a] university, college, or other institution of

higher learning delivered through [via] a variety of different [delivery]
media, such as instructor-led courses, online courses, and courses not
credited towards a degree [or Internet-based].

$9.13.  Eligibility.

(a) Employee training opportunities [pregram]|. Employ-
ees are eligible to participate in the agency's training opportunities
[pregram| to increase their job-related knowledge and skills, without
regard to race, color, religion, sex, sexual orientation, age, national
origin, disability, or veteran status.

(b) Education assistance program. Employees [Ful-time em-
pleyees] may participate in the agency's education assistance program
without regard to the employee's race, color, religion, sex, sexual ori-
entation, age, national origin, disability, or veteran status. To qualify
for reimbursement, employees must [; if they] meet the following eli-
gibility requirements as set forth in the agency's policies:

(1) full-time employment requirement;

(2) [€D)] tenure requirement;

(3) [€)] performance requirements; and

(4) [63)] conduct requirements.

§9.15.  Reimbursement.
(a) Employee training opportunities [program].

(1) Funding for employee training is provided by [threugh]
the Human Resources and Staff Services Division [ageney's eentral
training account] or the employee's [respeetive] division.

(2) The employee's [respeetive] division also funds travel-
related expenses for training participation.

(b) Education assistance program. Upon the recommendation
of the employee's division director and with approval of the executive
director, the [Fhe] employee's respective division funds may be used
to reimburse the employee for [reimbursement of] specific tuition-re-
lated expenses that have been approved by the division director. To
qualify for reimbursement, the employee must successfully complete
the [eourses] requested course at [by the employee must be provided
threugh] an accredited institution of higher education, [learning] and
the course must be:

(1) directly related to improving specific knowledge and
skills pertinent to essential job functions of the current or prospective

position;
H2) related to essential job funetions of the eurrent or
(2) [63)] needed for a special job assignment; or

(3) [#4)] required for a career ladder promotion.

$9.16.  Training Records.

(a) The Human Resources and Staff Services Division main-
tains [Training Academy shall maintain] training records for all agency
employees using [via] an electronic learning [autemated training]| man-
agement system.

(b) Employees can choose to place a copy of their training

records in their personnel file. [Supervisers shall maintain individual
training records for their employees that include training not provided
through the Training Academy:|
$§9.17.  At-Will Employment Status.
Approval to participate in the agency's training and education programs
does [shall] not in any way affect an employee's at-will status. Partic-
ipation in these programs does [shall] not constitute a guarantee or in-
dication of future employment in a current or prospective position.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.

TRD-201603233

David Timberger

Director, General Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 239-6812

¢ ¢ ¢

CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS

DIVISION 3. PUBLIC NOTIFICATION AND
COMMENT PROCEDURES

30 TAC §§116.130 - 116.134, 116.136, 116.137

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes to repeal §§116.130 -
116.134, 116.136, and 116.137.

If adopted, the commission will submit the repeal of §§116.130
- 116.134, 116.136, and 116.137 to the United States Environ-
mental Protection Agency (EPA) as a revision to the State Im-
plementation Plan (SIP).

Background and Summary of the Factual Basis for the Proposed
Rules

Sections 116.130 - 116.134, 116.136, and 116.137 were adopted
August 27, 1993, (18 TexReg 5746) as public notification and
comment procedures for New Source Review air permit appli-
cations in a rulemaking action that restructured the existing air
quality permit program rules for the Texas Air Control Board.
Except for §116.136, these rules were repealed and readopted
by the Texas Natural Resource Conservation Commission
(TNRCC, predecessor of the TCEQ) on June 17, 1998, and
re-submitted to EPA. With the exception of §116.130(c) (regard-
ing hazardous air pollutants which are not part of the SIP), these
rules were approved into the SIP, as published in the September
18, 2002, issue of the Federal Register (67 FedReg 58709).

In 1999, the 76th Texas Legislature enacted House Bill (HB) 801,
which revised public participation in environmental permitting.
TCEQ adopted rules to implement HB 801 (and other bills) that
consolidated the public participation rules across the agency as
published in the September 24, 1999, issue of the Texas Reg-
ister (24 TexReg 8190). That rulemaking included rules in 30
TAC Chapter 39 (Public Notice), Subchapters H (Applicability
and General Provisions) and K (Public Notice of Air Quality Per-
mit Applications), that apply to certain air quality permit applica-
tions declared administratively complete on or after September
1, 1999. TCEQ submitted portions of the rulemaking to imple-
ment HB 801 to the EPA as revisions to the SIP. The public partic-
ipation rules in Chapter 116 that were superseded by the rules
adopted to implement HB 801 were not repealed at that time

because the rules applied to pending applications that were de-
clared administratively complete before September 1, 1999.

In 2010, TCEQ conducted a rulemaking published in the June
18, 2010, issue of the Texas Register (35 TexReg 5198) that clar-
ified the public participation requirements for air quality applica-
tions. TCEQ's adoption notice included discussions addressing
EPA's concerns about TCEQ's SIP submittal of the 1999 rules
to implement HB 801, as well as several TCEQ public participa-
tion rulemakings for air quality permit applications adopted from
1999 - 2010, and the final set of rules submitted as SIP revisions
in 2010. EPA's approvals of the 2010 submittal are published
in the January 6, 2014, issue of the Federal Register (79 Fe-
dReg 551); the March 30, 2015, issue of the Federal Register
(80 FedReg 16573); and the October 6, 2015, issue of the Fed-
eral Register (80 FedReg 60295). In addition, EPA has approved
subsequent changes to public participation rules adopted by the
commission in 2014, as published in the November 20, 2014, is-
sue of the Federal Register (79 FedReg 66626). At the time of
this proposal, no public participation rules remain pending EPA
review. Inclusion in the SIP ensures the public participation re-
quirements are federally enforceable.

No applications for which §§116.130 - 116.134, 116.136, and
116.137 are applicable remain pending with the commission.
Repealing the obsolete rules and revising the SIP by removing
§8§116.130 - 116.134, 116.136, and 116.137 would eliminate any
possible confusion as to what the applicable public participation
requirements are in the SIP. The public's opportunity to partici-
pate in the air permitting process will not change nor be affected
in any way as a result of this repeal.

Federal Clean Air Act §110(1)

All revisions to the SIP are subject to EPA's finding that the revi-
sion will not interfere with any applicable requirement concern-
ing attainment and reasonable further progress of the national
ambient air quality standards, or any other requirement of the
Federal Clean Air Act, 42 United States Code (USC), §7410(l).
This statute has been interpreted to be whether the revision will
"make air quality worse" (Kentucky Resources Council, Inc. v.
EPA, 467 F.3d 986 (6th Cir. 2006), cited with approval in Galve-
ston-Houston Association for Smog Prevention (GHASP) v. U.S.
EPA, 289 Fed. Appx. 745, 2008 WL 3471872 (5th Cir.)). Be-
cause procedural rules have no direct nexus with air quality, and
because the current applicable public participation rules are ap-
proved as part of the Texas SIP, EPA should find that there is no
backsliding from the current SIP and that this SIP revision com-
plies with 42 USC, §7410(l).

Section by Section Discussion

The commission proposes the repeal of §116.130 (Applica-
bility); §116.131 (Public Notification Requirements); §116.132
(Public Notice Format); §116.133 (Sign Posting Requirements);
§116.134 (Notification of Affected Agencies); §116.36 (Public
Comment Procedures); and §116.137 (Notification of Final
Action by the Commission), because the rules were superseded
and are obsolete. These rules apply to air permitting applica-
tions that were administratively complete before September 1,
1999. No pending applications meet that criterion.

Fiscal Note: Costs to State and Local Government

Jeffrey Horvath, Analyst in the Chief Financial Officer's Division,
has determined that for the first five-year period the proposed
rules are in effect, no fiscal implications are anticipated for the
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agency or for other units of state or local government as a result
of administration or enforcement of the proposed rules.

The proposed rules would repeal Chapter 116, Subchapter B, Di-
vision 3 regarding public notice and participation, as these rules
are obsolete. The obsolete rules apply to case-by-case air qual-
ity permit applications that were administratively complete before
September 1, 1999. HB 801 superseded the public participation
rules in Chapter 116 for all applications received on and after
September 1, 1999. The rules that implemented HB 801 nulli-
fied the rules that would be repealed.

The rules are proposed for repeal as they have been obsolete
since the Air Permits Division completed review of the last ad-
ministratively complete application submitted before September
1, 1999. The current requirements for public participation for air
permitting applications are in Chapter 39 and are not affected by
this proposed rulemaking. The proposed rulemaking does not
remove or add fees and does not affect requirements for any
regulated entities. No fiscal implications are anticipated for the
agency or any other unit of state or local government.

Public Benefits and Costs

Mr. Horvath has also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be
clear and concise rules regarding the public participation require-
ments for air permit applications.

The proposed rules are not anticipated to result in fiscal implica-
tions for businesses or individuals. The rules are proposed for
repeal as they have been obsolete since the Air Permits Division
completed review of the last administratively complete applica-
tion submitted before September 1, 1999. The current require-
ments for public participation for air permitting applications are
in Chapter 39 and are not affected by this proposed rulemaking.
The proposed rulemaking does not remove or add fees and does
not affect requirements for any regulated entities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated due to the imple-
mentation or administration of the proposed rules for the first
five-year period the proposed rules are in effect for small or mi-
cro-businesses. The rulemaking does not propose additional or
new requirements or expand or delete the coverage of the cur-
rent requirements.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules do not adversely affect a
small or micro-business in a material way for the first five years
the proposed rules are in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the rulemaking action in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the action is not subject to
Texas Government Code, §2001.0225 because it does not meet

the definition of a "major environmental rule" as defined in that
statute. A "major environmental rule" is a rule the specific intent
of which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fectin a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The proposed
repeal of §§116.130 - 116.134, 116.136, and 116.137 is proce-
dural in nature and is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure, nor does it affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state. Rather, this rulemaking repeals obsolete rules and
proposes that EPA remove them from the SIP to ensure there is
no confusion regarding the applicable rules for public participa-
tion for air quality permit applications.

As defined in the Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: ex-
ceed a standard set by federal law, unless the rule is specifically
required by state law; exceed an express requirement of state
law, unless the rule is specifically required by federal law; exceed
arequirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program; or adopt a rule solely
under the general authority of the commission. The proposed
repeal of §§116.130 - 116.134, 116.136, and 116.137 do not ex-
ceed an express requirement of state law or a requirement of a
delegation agreement, and were not developed solely under the
general powers of the agency, but is authorized by specific sec-
tions of the Texas Government Code and the Texas Water Code
that are cited in the statutory authority section of this preamble.
Therefore, this rulemaking is not subject to the regulatory anal-
ysis provisions of Texas Government Code, §2001.0225(b).

Written comments on the Draft Regulatory Impact Analysis De-
termination may be submitted to the contact person at the ad-
dress listed under the Submittal of Comments section of this pre-
amble.

Takings Impact Assessment

The commission evaluated the proposed rulemaking and per-
formed an analysis of whether Texas Government Code, Chap-
ter 2007, is applicable. The proposed repeal of §§116.130 -
116.134, 116.136, and 116.137 is procedural in nature and will
not burden private real property. The proposed rulemaking does
not affect private property in a manner that restricts or limits an
owner's right to the property that would otherwise exist in the ab-
sence of a governmental action. Consequently, this rulemaking
action does not meet the definition of a taking under Texas Gov-
ernment Code, §2007.002(5). The proposed rulemaking does
not directly prevent a nuisance or prevent an immediate threat
to life or property. Therefore, this rulemaking action will not con-
stitute a taking under Texas Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2) relating
to rules subject to the Coastal Management Program and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.
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The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Advisory Committee and determined
that the rulemaking is procedural in nature and will have no sub-
stantive effect on commission actions subject to the CMP and is,
therefore, consistent with CMP goals and policies.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Effect on Sites Subject to the Federal Operating Permits Pro-
gram

All of the requirements in Chapter 116 are applicable require-
ments under 30 TAC Chapter 122 (Federal Operating Permits
Program). However, the sections proposed for repeal are pro-
cedural rules applicants must follow to be issued a New Source
Review permit for applications administratively complete prior to
September 1, 1999, and would not have been directly referenced
in Title V permits. Therefore, no effect on sites subject to the
Federal Operating Permits program is expected if the commis-
sion repeals these rules.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on August 2, 2016, at 2:00 p.m. in Building E, Room
201S, at the commission's central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal from 1:30 p.m. to 2:00 p.m., prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services, at (512) 239-1802
or 1-800-RELAY-TX (TDD). Requests should be made as far in
advance as possible.

Submittal of Comments

Written comments may be submitted to Sherry Davis, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http.//www1.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should refer-
ence Rule Project Number 2016-026-116-Al. The comment
period closes on August 8, 2016. Copies of the proposed
rulemaking can be obtained from the commission's website
at http.//www.tceq.texas.gov/rules/propose_adopt.html. For
further information, please contact Tasha Burns, Air Permits
Division, at (512) 239-5868.

Statutory Authority

The repeals are proposed under Texas Water Code, §5.103,
Rules and §5.105, General Policy; Texas Health and Safety
Code (THSC), §382.002, Policy and Purpose; THSC, §382.003,
Definitions; THSC, §382.011, General Powers and Duties;
THSC, §382.012, State Air Control Plan; THSC, §382.017,
Rules; THSC, §382.051, Permitting Authority of Commission;
Rules; THSC, §382.0511, Permit Consolidation and Amend-
ment; THSC, §382.0518, Preconstruction Permit; THSC,
§382.055, Review and Renewal of Preconstruction Permit;

THSC, §382.056, Notice of Intent to Obtain Permit or Permit
Review; Hearing; THSC, §382.058, Notice of and Hearing on
Construction of Concrete Plant Under Permit by Rule, Standard
Permit, or Exemption; and 42 United States Code (USC),
§7401, et seq.

The proposed repeals implement TWC, §5.103 and §5.105;
THSC, §§382.002, 382.003, 382.011, 382.012, 382.017,
382.051, 382.0511, 382.0518, 382.055, 382.056, and 382.058;
and 42 USC, §7401, et seq.

$116.130. Applicability.

$§116.131. Public Notification Requirements.

$116.132.  Public Notice Format.

$§116.133.  Sign Posting Requirements.

§$116.134. Notification of Affected Agencies.

$116.136.  Public Comment Procedures.

§$116.137.  Notification of Final Action by the Commission.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.

TRD-201603209

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 239-2141

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 9. EXPLORATION AND LEASING
OF STATE OIL AND GAS

SUBCHAPTER D. PAYING ROYALTY TO THE
STATE

31 TAC §9.51

BACKGROUND AND ANALYSIS OF PROPOSED AMEND-
MENT

On behalf of the School Land Board ("SLB"), the General Land
Office ("GLO") proposes an amendment to 31 TAC §9.51 (relat-
ing to Royalty and Reporting Obligations to the State) by adding
a new subsection (b)(3)(E)(iv).

The proposed amendment clarifies the procedures and stan-
dards for the reduction by the SLB of interest charged or penal-
ties assessed under Texas Natural Resources Code §52.131
or any other interest or penalties assessed by the Land Com-
missioner relating to unpaid or delinquent royalties, or unfiled or
delinquent reports.

FISCAL AND EMPLOYMENT IMPACTS

Brian Carter, Senior Deputy Director of Asset Enhancement of
the GLO, has determined that (i) during the first five-year period
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the proposed amended rule is in effect, there will be no cost or
fiscal implications for local governments expected as a result of
enforcing or administering the rule, and that any fiscal impact of
reduced penalties and/or interest on the State or the permanent
school fund will be offset by reducing the inherent risks of litiga-
tion and/or by the more efficient use of audit, revenue reporting,
and collections staff in pursuing other and greater amounts due
relating to unpaid or delinquent royalties of other lessees, and
(ii) there will be no impact on employment expected.

PUBLIC BENEFIT

Mr. Carter also has determined that, during the first five-year
period the proposed amended rule is in effect, the public bene-
fits expected from the proposed amendment include clarification
of the procedures and standards used by the SLB in evaluat-
ing requests for reduced penalties and/or interest, greater trans-
parency in agency decision making, and more efficient use of
staff time for maintaining income into the permanent school fund.
Mr. Carter has further determined that, during the same period,
there are no persons required to comply with this rule amend-
ment, and that there are no probable costs to persons who seek
to take advantage of the rule amendment.

PUBLIC COMMENT REQUEST

Comments may be submitted to Walter Talley, Office of General
Counsel, Texas General Land Office, 1700 N. Congress Avenue,
Austin, Texas 78701 or by facsimile (512) 463-6311, by no later
than 30 days after publication.

Mark Havens, General Counsel of the GLO, has determined,
and certifies, that the proposed amendment is within the SLB's
authority to adopt.

STATUTORY AUTHORITY

This amendment to 31 TAC §9.51 is proposed pursuant to the
authority set outin Texas Natural Resources Code (1) §52.131(j),
which states that the SLB may provide procedures and stan-
dards for reduction of interest charged or penalties assessed un-
der Texas Natural Resources Code §52.131 or any other inter-
est or penalties assessed by the Land Commissioner relating to
unpaid or delinquent royalties, and (2) §52.131(h), which states
that the Land Commissioner may establish by rule a reasonable
penalty for late filing of reports or any other instrument to be filed
pursuant to Texas Natural Resources Code, Chapter 52.

$9.51.  Royalty and Reporting Obligations to the State.

(a) (No change.)
(b) Monetary royalties and reports.
(1)-(2) (No change.)
(3) Penalties and interest.
(A) - (D) (No change.)

(E) Reduction of penalty and/or interest. For royalties
due on or after February 26, 2010, interest rate assessed on delinquent
royalties shall be determined as of the date of the first business day of
the year the royalty becomes delinquent and will be reduced to prime
plus one percent.

(i) - (iii)) (No change.)

(iv) A lessee may request in writing a reduction of
interest charged or penalties assessed under Texas Natural Resource
Code §52.131 or any other interest or penalties assessed by the com-
missioner relating to unpaid or delinquent royalties, or late filed reports.
The board may consider any factors when considering such a request,

including the facts and circumstances supporting the lessee's request
for a reduction, any history of delinquency by the lessee, any good faith
attempts of the lessee to rectify the consequences of the delinquency,
including by paying the amount of the unpaid or delinquent royalty,
the recommendations of staff, and the costs and risks associated with
litigation. For governmental efficiency, the board may delegate to the
commissioner and/or to staff designated by the commissioner for this
purpose the authority to reduce interest charged or penalties assessed
relating to unpaid or delinquent royalties if the aggregate unreduced
amount of such penalties and interest is equal to or less than a de min-
imis amount established by the board from time to time at a regular or
special public meeting.

(4)-(5) (No change.)
(¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 22, 2016.

TRD-201603173

Anne L. Idsal

Chief Clerk, Deputy Land Commissioner

General Land Office

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-1859

¢ ¢ ¢
PART 4. SCHOOL LAND BOARD

CHAPTER 151. OPERATIONS OF THE
SCHOOL LAND BOARD
31 TAC §151.6

The School Land Board (SLB) proposes an amendment to 31
Texas Administrative Code §151.6, relating to the Procedures
for the Release of Funds from the Real Estate Special Fund Ac-
count. The amendment affects paragraph (1)(C).

The proposed amendment to §151.6(1)(C) more accurately
reflects how the Chief Investment Officer of the Texas General
Land Office will calculate for the School Land Board (SLB)
the amounts of money available for release from the Real
Estate Special Fund Account (RESFA) to either the Available
School Fund (ASF) or the State Board of Education (SBOE) for
investment in the Permanent School Fund (PSF), as required
by §51.413(b) of the Texas Natural Resources Code.

Rusty Martin, Chief Investment Officer for the Texas General
Land Office, has determined that for each year of the first five
years the amended section as proposed is in effect there will be
no fiscal implications for the state or units of local government
as a result of enforcing or administering the amended section as
the amendment relates solely to the administrative functions of
the SLB.

Mr. Martin has also determined that there will be no effect on
small business, and a local employment impact statement on
the proposed amendment is not required, because the proposed
rule will not have any identifiable material adverse affect on any
local economy in the first five years it will be in effect.
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Comments may be submitted to Mr. Walter Talley, Texas Regis-
ter Liaison, Texas General Land Office, Office of General Coun-
sel, P.O. Box 12873, Austin, Texas 78711-2873; facsimile num-
ber (512) 463-6311; email address, walter.talley@glo.texas.gov.
Comments must be received no later than 5:00 p.m., 30 (thirty)
days after the proposed amendment is published.

The amendment is proposed under Texas Natural Resources
Code, Chapter 51, including §51.407 and §51.413(b), which au-
thorizes the board to adopt rules to establish the procedure to be
used to determine the amount and date of any transfer of money
from the RESFA to either the ASF or the SBOE for investment
in the PSF.

Texas Natural Resources Code §51.413 and §32.061 are af-
fected by this proposed rulemaking.

§151.6.  Procedures for the Release of Funds from the Real Estate
Special Fund Account.

These rules shall establish the procedures to be used by the School Land
Board (SLB) to determine the dates that releases will be made and the
amounts of money that will be released on those dates from the Real
Estate Special Fund Account (RESFA) to either the Available School
Fund (ASF) or the State Board of Education (SBOE) for investment
in the Permanent School Fund (PSF), as required by §51.413(b) of the
Texas Natural Resources Code.

(1) Not later than July 31 of each even-numbered year, the
Chief Investment Officer (CIO) of the General Land Office (GLO) will
perform an analysis, using March 31 GLO investment valuation data,
as follows:

(A) - (B) (No change.)

(C) Determine the average quarterly change in the
amount determined in paragraph (1)(A) of this section [average market
value of the Portfolie] over the trailing sixteen-quarter measurement
period. Multiply this amount times 4 and add the resulting product to
the amount determined in paragraph (1)(A) of this section. Round the
resulting amount up or down to the nearest $5,000,000 increment.

(2)-(3) (Nochange.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603248

Anne L. Idsal

Chief Clerk, Deputy Land Commissioner

General Land Office

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-1859

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 7. PREPAID HIGHER EDUCATION
TUITION PROGRAM

SUBCHAPTER N. TEXAS ACHIEVING A
BETTER LIFE EXPERIENCE (ABLE) PROGRAM

34 TAC §§7.181 - 7.197

The Comptroller of Public Accounts proposes new §§7.181,
concerning definitions; 7.182, concerning tax exempt status
requirements; 7.183, concerning participation agreement;
7.184, concerning designated beneficiary and eligible individual;
7.185, concerning participant; 7.186, concerning fees and other
charges; 7.187, concerning contributions; 7.188, concerning
distributions; 7.189, concerning rollovers; 7.190, concerning
change of beneficiary; 7.191, concerning change of partici-
pant; 7.192, concerning reporting; 7.193, concerning account
termination; 7.194, concerning investments; 7.195, concern-
ing refunds; 7.196, concerning termination or modification of
program; and 7.197, concerning program limitations. The new
sections will be under Chapter 7, Prepaid Higher Education
Tuition Program, new Subchapter N, Texas Achieving a Better
Life Experience (ABLE) Program.

The new sections implement Senate Bill 1664, 84th Legislature,
2015. Senate Bill 1664 amends Education Code, Chapter 54, by
adding Subchapter J, Texas Achieving a Better Life Experience
(ABLE) Program (hereinafter referred to as the "Texas ABLE
Program” or "Program"). Senate Bill 1664 directs the Texas Pre-
paid Higher Education Tuition Board ("Board") to administer the
new Texas ABLESM Program. Under the new law, the Program
allows certain people with disabilities to have special savings ac-
counts for disability-related expenses without losing eligibility for
certain benefits under Supplemental Security Income, Medicaid,
and other public benefits.

New §7.181 sets out definitions to be used in the Texas ABLE
Program.

New §7.182 details the tax exempt status requirements of the
Texas ABLE Program.

New §7.183 details the criteria to be included in the Texas ABLE
Program's participation agreement and the information that must
be provided by the participant on the agreement upon enroliment
in the Texas ABLE Program.

New §7.184 details the requirements of a designated beneficiary
and eligible individual for the Texas ABLE Program.

New §7.185 details the requirements of a participant for the
Texas ABLE Program.

New §7.186 provides that fees and other charges may be as-
sessed to administer the Texas ABLE Program.

New §7.187 explains the type of and limitations on contributions
that will be accepted by the Texas ABLE Program.

New §7.188 details criteria related to distributions of the Texas
ABLE Program.

New §7.189 provides details about the Texas ABLE Program's
acceptance or transfer of rollover funds to or from other qualified
ABLE programs.

New §7.190 provides information about a change of beneficiary
of a Texas ABLE Program account.

New §7.191 provides information about a change of participant
of a Texas ABLE Program account.

New §7.192 provides information on the Texas ABLE Program's
reporting requirements.

New §7.193 lists information on voluntary and involuntary termi-
nations of Texas ABLE Program accounts.
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New §7.194 provides information on investment of funds in a
Texas ABLE Program account.

New §7.195 details criteria for refund of available funds in a
Texas ABLE Program account.

New §7.196 provides information on termination or modification
of the Texas ABLE Program.

New §7.197 details limitations of the Texas ABLE Program.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first five
years the rules are in effect, the public benefit anticipated as a re-
sult of enforcing the rules will be by outlining eligibility provisions
and operating procedures of the Texas ABLE program. The pro-
posed rules would have no fiscal impact on small businesses.
There is no significant anticipated economic cost to individuals
who are required to comply with the proposed rules.

Comments on the proposal may be submitted to Linda A. Fer-
nandez, Director, Educational Opportunities and Investment Di-
vision, P.O. Box 13407, Austin, Texas 78711-3407. Comments
must be received no later than 30 days from the date of publica-
tion of the proposals in the Texas Register.

The new sections are proposed under Senate Bill 1664, 84th
Legislature, 2015, which requires the Board to administer the
Texas Achieving a Better Life Experience Program and Educa-
tion Code, §54.904(a)(2), which authorizes the Board to adopt
rules to implement the Program.

The new sections implement Education Code, Chapter 54, Sub-
chapter J (Texas Achieving a Better Life Experience (ABLE) Pro-
gram).

$§7.181.  Definitions.

(a) The following words, terms, and phrases, when used in this
subchapter, shall have the following meanings. In addition, definitions
set forth in Internal Revenue Code, §529A and Senate Bill 1664, 84th
Legislature, 2015 are incorporated in these rules.

(1) ABLE account or "account"--Has the meaning assigned
by Internal Revenue Code, §529A and means an account in the Texas

ABLE Program.

(2) ABLE Program or "Program"--The Texas Achieving a
Better Life Experience Program created under Education Code, Chap-
ter 54, Subchapter J.

(3) Auvailable funds--The balance of funds held in an ABLE
account, after deducting any holds, fees or expenses, or pending trans-
actions, including funeral expenses that may be incurred following the
death of a designated beneficiary.

(4) Board--Prepaid Higher Education Tuition Board estab-
lished under Education Code, §54.602.

(5) Contribution--Amounts paid by contributors to an
ABLE account.

(6) Contributor--Any person who makes a contribution to
an ABLE account.

(7) Designated beneficiary--A resident of this state with a
disability who is an eligible individual and named as the beneficiary of
an ABLE account. The term may also include out-of-state residents to
the extent allowed by law.

(8) Disability certification--With respect to the individual
who is the eligible individual, a certification to the satisfaction of the
Secretary of the United States Treasury by the individual or the parent
or custodian, or other authorized fiduciary of the individual, that certi-
fies that the individual has a medically determinable physical or mental
impairment, which results in marked and severe functional limitations,
and which can be expected to result in death or which has lasted or can
be expected to last for a continuous period of not less than 12 months,
or is blind within the meaning of Social Security Act, §1614(a)(2) and
such blindness or disability occurred before the date on which the in-
dividual attained age 26.

(9) Distribution--Any amounts paid by the ABLE Program
to or on behalf of an eligible individual.

(10)  Eligibility affidavit--The participant's self-verification
under oath in a format acceptable to the Board or as required by state
or federal regulations that the designated beneficiary of the account is
currently an eligible individual as defined by Internal Revenue Code,
§529A because:

(A) the designated beneficiary of the account is cur-
rently entitled to benefits based on blindness or disability under Social
Security Act, Title IT or XVI and such blindness or disability occurred
before the date on which the individual attained age 26; or

(B) a disability certification with respect to the des-
ignated beneficiary that meets the requirements of Internal Revenue
Code, §529A(e)(2) has been filed with the Secretary of the United
States Treasury for such taxable year.

(11) Eligible individual--A person who meets the require-
ments of Internal Revenue Code, §529A and is certified by an eligibility
affidavit to the Board as eligible to participate in the ABLE Program.

(12) Eligible member of the family--An eligible individual
and a member of the family of the former beneficiary to the extent
provided by Internal Revenue Code, §529A.

(13) Excess contribution--Contributions that would cause
an ABLE account to exceed:

(A) the amount established by the Board in accordance
with Internal Revenue Code, Title 26, §529(b)(6); or

(B) the amount in effect under Internal Revenue Code,
Title 26, §2503(b) for the calendar year in which the taxable year begins
in accordance with Internal Revenue Code, §529A.

(14) Financial institution--A bank, a trust company, a de-
pository trust company, an insurance company, a broker-dealer, a regis-
tered investment company or investment manager, the Texas Treasury
Safekeeping Trust Company, or another similar financial institution au-
thorized to transact business in this state.

(15) Internal Revenue Code--The Internal Revenue Code

of 1986.

(16) Investment options--Investment options offered by
the Program for selection by the participant.

(17) Participant--A designated beneficiary or the parent or
custodian or other fiduciary of the beneficiary who has entered into a
participation agreement.

(18) Participation agreement--A contract between a partic-
ipant and the Board under this subchapter that conforms to the require-
ments prescribed by this subchapter and Internal Revenue Code, §529A
and includes the application for enrollment submitted in good order.
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(19) Plan manager--An entity, including a financial institu-
tion, any state or federal agency, contractor or state or multi-state con-

(8) A designated beneficiary may, directly or indirectly, di-
rect the investment of any contributions to an ABLE account, only to

sortium engaged by the Board to carry out certain duties as specified

the extent allowed by Internal Revenue Code, §529A.

and delegated by the Board for administration of the Program.

(20) Qualified disability expenses--Any expenses related

(9) The Board shall determine the earnings portion of each
distribution, if any, in accordance with methods that are consistent with

to the eligible individual's blindness or disability that are made for

Internal Revenue Code, §529A; any earnings on contributions included

the benefit of the eligible individual who is the designated beneficiary,

in distributions for qualified disability expenses shall not be includi-

and includes expenses for education, housing, transportation, employ-

ble in gross income to the extent provided by Internal Revenue Code,

ment training and support, assistive technology and personal support

§529A.

services, health, prevention and wellness, financial management and
administrative services, legal fees, expenses for oversight and moni-
toring, funeral and burial expenses, and any other expenses that may
be identified from time to time in future guidance published in the In-
ternal Revenue Bulletin or by amendments to Internal Revenue Code,
¥529A.

(21) Transfer to state--The reimbursement that may be paid
to the state Medicaid program upon the designated beneficiary's death.
After timely claim submitted in good order, the reimbursement will

(10) The Board shall report distributions of the designated
beneficiary to the Secretary of the United States Treasury, as required
by Internal Revenue Code, §529A.

(11) The participant, designated beneficiary, and any other
contributor, may not use any interest in or portion of an ABLE account
as security for a loan.

(12) Available funds may be rolled over to the extent al-
lowed by Internal Revenue Code, §529A and United States Treasury

be made from any available funds and will be calculated according to

regulations as described in §7.189 of this title (relating to Rollovers).

Internal Revenue Code, §529A(f) and any exceptions identified in the
Medicaid Estate Recovery Program (MERP).

(b) In the event of a conflict in the definitions, the Program

(13) A change in the designated beneficiary of an ABLE
account during a taxable year shall not be treated as a taxable distribu-
tion on Internal Revenue Service Form 1099QA for that taxable year

definitions shall be governed by Internal Revenue Code, §529A, Edu-

for purposes of paragraph (9) of this section if the new beneficiary is

cation Code, Chapter 54, Subchapter J, and these rules, in that order.

an eligible member of the family.

§7.182.  Tax Exempt Status Requirements.

The provisions of this section are intended to meet the requirements of
Internal Revenue Code, §529A.

(1) The Board, to the extent allowed by law, may contract
with another state, including a state or multi-state consortium, that ad-
ministers a qualified ABLE program as authorized by Internal Revenue
Code, §529A to act as plan manager, provide certain services under a
contractual arrangement or provide residents of this state with access
to a qualified ABLE program.

(2) A contribution to an ABLE account must be made in
cash or cash equivalent.

(3) The Board will monitor contributions to an ABLE ac-
count so that total contributions to an ABLE account for a designated
beneficiary do not result in aggregate contributions from all contrib-
utors exceeding the limitation in effect under Internal Revenue Code,

§529A(b)(2)(B).

(4) The Board will monitor contributions to an ABLE ac-

(14) Except as provided by the Secretary of the United
States Treasury, and for the purpose of applying Internal Revenue
Code, §72, all distributions during a taxable year shall be treated as
one distribution and the value of the account shall be computed and
reported on Internal Revenue Service Form 1099QA as of the close of
the calendar year in which the taxable year begins.

(15) The Board shall submit notices, statements, and re-
ports as required to maintain compliance with Internal Revenue Code,
§529A and any other state and federal requirements.

(16) The Board will make any transfers to state in compli-
ance with Internal Revenue Code, §529A and any exceptions allowed
by the Medicaid Estate Recovery Program (MERP).

$§7.183.  Participation Agreement.

(a) The Board will designate the start date of the Texas ABLE
Program. The Board may begin enrolling participants as soon as rea-
sonably practical to allow sufficient time for successful development
and implementation of the Program. To enroll in the Program, a par-
ticipant shall enter into a participation agreement with the Board to

count so that contributions will not be accepted if the aggregate bal-

establish an ABLE account for an Eligible Individual.

ance, including the contribution amount and any earnings, of an ABLE
account for a designated beneficiary would exceed an excess contribu-
tion as defined in these rules.

(5) The Board shall provide separate accounting for each
designated beneficiary.

(6) A designated beneficiary is limited to one ABLE ac-
count, and each ABLE account may have only one owner, who will
be the designated beneficiary. Unless, the participant is also the des-
ignated beneficiary, the participant may not have and will not acquire
a beneficial interest in the ABLE account, and the participant will ad-
minister the account for the benefit of the designated beneficiary.

(7) A designated beneficiary must be a Texas resident at
the time of establishing and maintaining an active account in the Texas
ABLE Program. The Board may act to accept out-of-state residents
into the Program to the extent allowed by law.

(b) The participation agreement may include, but is not limited
to, the following terms:

(1) the requirements and applicable restrictions for:

(A) opening an ABLE account;

(B) making contributions to an ABLE account; and

(C) limiting the directing of the investment of contribu-
tions, earnings, or balance of the account, as provided under Internal
Revenue Code, §529A.

(2) The eligibility requirements for a participant to enter
into a participation agreement and the rights of the participant and des-
ignated beneficiary, if other than the participant;

(3) administrative and other fees and charges applicable to
the ABLE account;
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(4) the terms and conditions under which an ABLE account

Code, Chapter 54, Subchapter J; and these rules prevail over the par-

or participation agreement may be modified, transferred, or terminated,

ticipation agreement.

and

(5) any other terms and conditions the Board considers nec-

(1) Any amendment to Internal Revenue Code, §529A; Edu-
cation Code, Chapter 54, Subchapter J; or these rules that would apply

essary or appropriate, including those necessary to conform the ABLE

to a participation agreement, will automatically govern over the par-

account to the requirements of Internal Revenue Code, §529A and

ticipation agreement to the extent of any conflict, and the participa-

other applicable state or federal laws or requirements.

(c) The participant must provide the following information on
the participation agreement:

(1) the name, address, social security number or tax iden-
tification number, telephone number, relationship to beneficiary, and
email, if any, of the participant;

(2) the name, address, date of birth, and social security

tion agreement will be automatically amended to accommodate such
changes. The Board shall provide prompt notification to participants
of any such amendments in written or electronic form as determined
by the Board.

$7.184.  Designated Beneficiary and Eligible Individual.

(a) Subject to any changes in federal or state laws, an individ-
ual is an eligible individual for a taxable year if during such taxable
year:

number of the designated beneficiary;

(3) an eligibility affidavit in a format approved by the

(1) the individual is entitled to benefits based on blindness
or disability under Social Security Act, Title II or XVI and such blind-

Board or required by state or federal regulations to self-certify that the

ness or disability occurred before the date on which the individual at-

designated beneficiary is an eligible individual;

(4) directions related to investment of account contribu-
tions and earnings, if any;

(5) acceptance of the terms and conditions of the Texas
ABLE Program, including any subsequent modifications, transfers,
amendments, or terminations;

(6) acceptance of any fees and charges applicable to a
Texas ABLE account;

(7) acceptance of the terms under which another person
may be substituted as the designated beneficiary;

(8) acceptance of the terms under which another person

tained age 26; or

(2) adisability certification with respect to such individual
that meets the requirements of Internal Revenue Code, §529A(¢)(2)
has been filed with the Secretary of the United States Treasury for such

taxable year.

(b) Further, an individual is an eligible individual only if the
individual is a resident of Texas at the time the ABLE account is es-
tablished. The Board may act to accept out-of-state residents into the
program to the extent allowed by law.

(c) Ifatany time, the Program becomes aware that the eligible
individual no longer meets any residency requirements, or no longer
meets the requirements of Internal Revenue Code, §529A, the individ-

may be substituted as the participant;

(9) acceptance of the calendar year as the taxable year for
purposes of the Program;

(10) verification under oath that, unless the participant is

ual's ABLE account will be closed and any available funds will be re-
funded to the participant on behalf of the designated beneficiary. In the
event that available funds are refunded by the Program because of fail-
ure to meet residency requirements or failure to meet the requirements
of Internal Revenue Code, §529A, the Program will provide advance

also the designated beneficiary, the participant does not have and will

written or electronic notification to the participant of a pending refund

not acquire a beneficial interest in the ABLE account and that the par-

within a reasonable time, but not less than thirty (30) days, prior to the

ticipant will administer the account for the benefit of the designated

refund by the Program.

beneficiary; and
(11) any other information required by the Board.

(d) Ifthe Board finds a participant has made a material misrep-
resentation regarding personal information or eligibility on the partici-

(d) The participant shall recertify that the designated benefi-
ciary is an eligible individual:

(1) periodically as required by the Board in a form accept-
able to the Board, or

pation agreement or in any communication regarding the Texas ABLE
Program, the Board may refund the balance of any available funds in
the ABLE account subject to any unpaid expenses or fees due the Pro-
gram and, if applicable, transfer to state following the designated ben-

(2) upon request to reestablish a closed account.

(e) Beginning on the first day of the following calendar year
that a beneficiary ceases to be an eligible individual, the Texas ABLE

eficiary's death.

(¢) The Board may amend a participation agreement through-
out the term of the agreement.

(f) The participant is responsible for maintaining up-to-date
contact information for the ABLE account.

(g) The terms of the participation agreement shall be binding

Program will no longer accept contributions to the beneficiary's ABLE
account.

§7.185.  Participant.

(a) The participant must be the designated beneficiary or a
fiduciary authorized by law to act on behalf of the designated bene-
ficiary, including a parent, guardian, custodian, or trustee. The Board
may limit the types of fiduciaries allowed to be participants.

on the designated beneficiary and participant.

(h) The rights of participants and designated beneficiaries are

(b) Because a designated beneficiary is limited to one ABLE
account, the participant who applies for enrollment must have the legal

subject to the provisions of these rules; Education Code, Chapter 54,

authority to act on behalf of a beneficiary. The Board may determine

Subchapter J; Internal Revenue Code, §529A; and the terms and con-

who has legal authority to apply for enrollment on behalf of a desig-

ditions of the participation agreement. To the extent of irreconcilable

nated beneficiary, and may require written consent from individuals

conflict, the provisions of Internal Revenue Code, §529A; Education

who have legal authority to act on behalf of a beneficiary.
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(c) A participant who is not the designated beneficiary may not
have or acquire a beneficial interest in an account.

(d) A participant who is not the designated beneficiary must
administer the account for the benefit of the designated beneficiary.

(e) Any taxes or penalties due the Internal Revenue Service for
distributions that are not qualified disability expenses are the responsi-
bility of the participant.

§7.189.  Rollovers.

$§7.186.  Fees and Other Charges.

(a) Asauthorized by Education Code, Subchapter J, §54.9045,
the Board may collect, or authorize the collection of, fees and other
charges in connection with any agreement, contract, or transaction
relating to the Texas ABLE Program in amounts not exceeding the
amount necessary to recover the cost of establishing and maintaining

the Program.

(b) The Board may assess, or authorize the assessment of, fees

(a) Direct rollovers. To the extent allowed by Internal Rev-
enue Code, §529A, available funds in a Texas ABLE Program account
may be rolled over (transferred) to another qualified ABLE program in
another state (a rollover) for the same beneficiary, or for another bene-
ficiary who is an eligible member of the family. The Texas ABLE Pro-
gram will accept rollovers (transfers) of funds from a qualified ABLE
program in another state for the same beneficiary, or for another bene-
ficiary who is an eligible member of the family. Available funds from a
Texas ABLE account may be rolled over (transferred) to another Texas

and other charges to an ABLE account to administer the Program.
$§7.187.  Contributions.

(a) Any person may make contributions to an ABLE account
for a taxable year, for the benefit of a designated beneficiary who is
an eligible individual for such taxable year. Any contributions to an
ABLE account, excluding any excess contributions, are an asset of the
account for the benefit of the designated beneficiary.

(b) No contributions will be accepted for an ABLE account
unless:

(1) the contribution is in U.S. dollars in the form of a check,
money order, cashier's check, automatic contribution plan, ACH, or

payroll deduction;

(2) the designated beneficiary is an eligible individual dur-
ing the taxable year; or

(3) if such contribution would result in contributions from
all contributors to an ABLE account for the taxable year to exceed an
excess contribution as defined in these rules.

(c) Any contributions to an ABLE account on behalf of a des-
ignated beneficiary may be subject to any applicable Internal Revenue
Service gift tax rules in effect at the time of the contribution, as pro-
vided by Internal Revenue Code, §529A.

(d) Excess contributions to an ABLE account will be rejected
and refunded automatically to the contributor making the excess con-

ABLE account for another beneficiary who is an eligible member of
the family.

(b) Indirect rollovers. The Program will accept indirect
rollovers that are received not later than the 60th day after the date of
such payment or distribution by the other qualified ABLE program,
for the benefit of an eligible individual if the amount received is
accompanied by a statement from the other qualified ABLE program
providing:

(1) the date the account in the other qualified ABLE pro-
gram was closed;

(2) the amount of contributions to the other qualified ABLE
program for the calendar year in which the indirect rollover occurs; and

(3) the amount of any earnings included in the amount of
the indirect rollover.

(c) Indirect rollovers of available funds from the Texas ABLE
Program to another qualified ABLE program are subject to the require-
ments of Internal Revenue Code, §529A and subject to that state's re-

quirements.

(d) Rollovers may not result in more than one ABLE account
per designated beneficiary.

§7.190. Change of Beneficiary.

(a) A request to change the beneficiary of an ABLE account to
another eligible member of the family must be submitted in a format

tribution after obtaining the taxpayer identification number of the con-

approved by the Board.

tributor.

(e) Any contributions returned for any of the above reasons

(b) The Board may charge a fee to process a change of bene-
ficiary for an account.

will not include earnings or interest.

(f) Informational materials used in connection with a contri-

(c) A change of beneficiary that satisfies Internal Revenue
Code, §529A will not be treated as a distribution.

bution to an ABLE account must clearly indicate that the account is
not insured by this state and that neither the principal deposited nor the
investment return is guaranteed by the state.

§7.188.  Distributions.

(a) A request for a distribution may be submitted to the Pro-

§7.191.  Change of Participant.

(a) If the participant is not the designated beneficiary, the par-
ticipant may be changed to another individual that meets the require-
ments of a participant in accordance with §7.185 of this title (relating
to Participant), upon submittal of a request to the Board in a form ap-

gram in a format approved by the Board. The Program may request

proved by the Board, or may be changed by operation of law or con-

additional information as necessary to process a distribution.

(b) The participant is responsible for submitting correct infor-
mation regarding a distribution to a payee.

(c) The Program is not responsible for any late fees or other
fees or penalties that may be due to a payee related to the distribution.

(d) The participant is responsible for maintaining sufficient
records regarding the distribution adequate to substantiate to the In-
ternal Revenue Service or the Social Security Administration that a
distribution is for a qualified disability expense.

tract.

(b) If the participant is the designated beneficiary, the partici-
pant may be changed to another individual that meets the requirements
of a participant in accordance with §7.185 of this title, if the benefi-
ciary submits a request to the Board in a form approved by the Board,
or upon submission of a court order.

(c) The Board may charge a fee to process a change of partic-
ipant for an account.

§7.192.  Reporting.
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(a) The Program will provide a periodic statement of account
to the participant no less than annually. The statement will include, but

(d) In the Board's discretion, the Board may contract with one
or more financial institutions to serve as plan manager and to invest the

not be limited to, the following information related to the account for

money in ABLE accounts.

the period reported:
(1) contributions;
(2) _ distributions;

(3) value of the account as of the report ending date; and

(e) In exercising or delegating investment powers and author-
ity, the Board shall exercise ordinary business care and prudence under
the facts and circumstances prevailing at the time of actions or deci-
sions related to investment of assets of the Texas ABLE Program. A
member of the Board is not liable for any action taken or omitted with

(4) any earnings or losses during the period reported.

(b) The Program will report account information to the Inter-

respect to the exercise of, or delegation of, those powers and authority
if the member discharged the duties of the member's position in good
faith and with the degree of diligence, care, and skill that a prudent per-

nal Revenue Service, Social Security Administration, or other state

son acting in a like capacity and familiar with those matters would use

or federal regulatory bodies as required by Internal Revenue Code,

in the conduct of an enterprise of a like character and with like aims.

§529A, United States Treasury regulations or guidance, or other state
or federal reporting requirements.

(c) The Program will issue Internal Revenue Service Forms

(f) _As applicable, the Board shall adopt an investment policy
statement for the Program, set the asset allocation of the Program, se-
lect the underlying investments of the Program, and the Board shall

1099-QA and 5498-QA and any other forms mandated in accordance

promptly deposit and invest contributions, excluding any excess con-

with Internal Revenue Service instructions for ABLE programs for the

tributions, and any earnings as directed by the participant. No earnings

calendar year in which any distribution is made from an account.

(d) Participants may request a statement of the balance in their
ABLE account at any time subject to any fees that may be charged by
the Program or plan manager.

§7.193.  Account Termination.

(a) Voluntary termination. A participant may voluntarily ter-
minate an ABLE account in accordance with the terms of the partici-
pation agreement and by using the procedures approved by the Board.

(b) Involuntary termination. If the Board finds a participant
has made a material misrepresentation regarding personal information
or eligibility on the participation agreement or in any communication
regarding the Texas ABLE Program, the Board may involuntarily ter-
minate and refund any available funds of the ABLE account subject to
any unpaid expenses or fees due the Program, and, if applicable, for
transfer to state following the designated beneficiary's death. A mate-
rial misrepresentation includes, but is not limited to, providing a false
taxpayer identification number or a false certification that an individual
is an eligible individual or eligible member of the family.

(c) A distribution related to account termination will be re-
ported to the Internal Revenue Service and other state and federal agen-
cies as required and may have adverse tax or benefit consequences to

the beneficiary.

(d) In the event that available funds are refunded by the Pro-
gram for involuntary account termination, to include but not limited to
material misrepresentation, the Program will provide advance written
or electronic notification to the participant of a pending refund within
a reasonable time, but not less than thirty (30) days if allowed by state
or federal law, prior to the refund by the Program.

§7.194.  Investments.

(a) The Board shall administer and invest the assets of the Pro-
gram. The Board shall serve as the trustee of the assets of the Program.

or interest will accrue to an ABLE account before the funds have been
invested.

(g) For investment purposes, the Board may pool funds, or au-
thorize the pooling of funds, from ABLE accounts with other funds ad-
ministered by the Board. If funds from the ABLE accounts are pooled
with other funds administered by the Board, the Board shall track, mon-
itor, report, and record separately, all investment activity related to the
ABLE accounts, including any earnings, fees, or charges or expenses
associated with each ABLE account.

(h) A participant may direct the investment of any contribu-
tions or any earnings on contributions only to the extent allowed by
Internal Revenue Code, §529A.

(i) No investment, financial, or benefits advice is offered to
participants, eligible individuals, eligible members of the family, par-
ents, designated beneficiaries, or their custodians or fiduciaries acting
on their behalf, from the State of Texas, the comptroller, the Board, the
Texas ABLE Program, the Texas ABLE Advisory Committee, or from
their employees, vendors, or agents, nor do they assume any responsi-
bility for the performance of any investment option. The decision to
enroll in the Program, the selection of investment options, and the suit-
ability of such options is entirely the responsibility of the participant.

§7.195.  Refunds.

(a) The participant may cancel a participation agreement at
will and request refund of all of the available funds of an ABLE ac-
count less any amounts due for transfer to state, if applicable, at any
time in a format approved by the Board.

(b) The Board shall determine the calculation method of any
refunds due for cancellations, excess contributions, transfer to state, or
death of the designated beneficiary.

(c) Anyrefunds due to cancellation or termination of an ABLE
account, not including any amounts due for transfer to state, if appli-

(b) The Board may delegate to duly appointed financial insti-
tutions or plan manager(s) authority to act on behalf of the Board in the
investment and reinvestment of all or part of the assets of the Program
and may also delegate to those financial institutions or plan manager(s)
the authority to act on behalf of the Board in the holding, purchasing,

cable, will be payable to the designated beneficiary or participant on
behalf of the designated beneficiary unless the Program is legally di-
rected otherwise.

(d) Excess contributions will automatically be refunded to the
contributor by the Program without earnings or interest.

selling, assigning, transferring, or disposing of any or all of the securi-
ties and investments in which the funds in the ABLE account have been
invested, as well as the proceeds from the investment of those funds.

(¢) The Board may select one or more financial institutions to

(e) Distributions, including any earnings included in a refund,
will be reported to the Internal Revenue Service, Social Security Ad-
ministration, and any other state or federal agencies as required by law
and may subject the distributee to income tax on any earnings and a tax

serve as custodian of all or part of the Program's assets.

penalty and could affect benefits or result in legal consequences.
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§7.196.  Termination or Modification of Program.

(a) The comptroller shall notify the governor and legislature
and recommend that the Board not administer such Program or that the
Program be modified or terminated if the comptroller determines that
the Program is not financially feasible.

(b) The Board may adjust the terms of the Program as neces-
sary to ensure the financial feasibility of the Program, to ensure com-
pliance with all applicable laws and regulations, or to facilitate the abil-
ity of participants to obtain or maintain federal income tax benefits or
treatment provided by Internal Revenue Code, §529A. The Board shall
promptly provide notification by any written or electronic communica-
tion as authorized and determined by the Board regarding a change in
the terms of the Program affecting participants or designated benefi-
ciaries. To the extent provided by state or federal law, the Board may
allow up to 60 calendar days from the date of such notice for partic-
ipants to exit the Program by withdrawing any available funds under
the then-current terms. If participants do not opt to exit the Program
during the opt-out period, they shall be deemed to have accepted the
new terms and their ABLE accounts shall be subject to the new terms
on the effective date of the change.

(c) If the Program is terminated by the legislature, any avail-
able funds in an ABLE account will be paid, to the extent possible,
to the designated beneficiary or the participant on behalf of the desig-
nated beneficiary, subject to any outstanding fees or charges due the
Program and, if applicable, transfer to state following the designated

beneficiary's death.

(d) In the event that available funds are refunded by the Pro-
gram due to termination of the Program, the Program will provide ad-
vance written or electronic notification to the participant of a pending
refund within a reasonable time, but not less than thirty (30) days, prior
to the refund by the Program.

§7.197.  Program Limitations.

(a) Nothing in this Program or in any participation agreement
entered into under this Program may be construed to guarantee that
amounts saved under the Program will be sufficient to cover the quali-
fied disability expenses of a designated beneficiary.

(b) Nothing in this Program or in any participation agreement
entered into under this Program may be construed to create any obliga-
tion of the State of Texas, any agency or instrumentality of the State of
Texas, financial institution or plan manager to guarantee for the benefit

of a participant:
(1) the return of any amount contributed to an account;

(2) the rate of interest or other return on an account; or

(3) the payment of interest or other return on an account.

(c) An ABLE account is not insured by the State of Texas. The
principal deposited into an ABLE account is not guaranteed by the State
of Texas. The investment return of an ABLE account is not guaranteed
by the State of Texas.

(d) The participant is fully responsible for any impact an
ABLE account might have on the designated beneficiary's eligibility
for Supplemental Security Income, Medicaid, or other public benefits.

(e) The participant is fully responsible for notifying and pro-
viding the Program with accurate account information, including cur-
rent mailing address, necessary for delivery of account statements, no-
tices, or correspondence.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603244

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 81. INSURANCE
34 TAC §§81.1, 81.3, 81.5, 81.7 - 81.9, 81.11

The Employees Retirement System of Texas (ERS) proposes
amendments to 34 Texas Administrative Code (TAC) Chapter
81, concerning Insurance, by amending §81.1 (Definitions),
§81.3 (Administration), §81.5 (Eligibility), §81.7 (Enroliment
and Participation), §81.8 (Waiver of Health Coverage), §81.9
(Grievance Procedure), and §81.11 (Termination of Coverage).

ERS administers employment-related benefits, including insur-
ance benefits through the Group Benefits Program (GBP), for
several classes of State of Texas public servants, including
elected officials, appointed public officers, public employees and
their dependents, and other persons eligible to participate in the
GBP. ERS proposes amendments to Chapter 81 to comply with
recent legislation which added Subchapter J to Chapter 1551,
Insurance Code, in connection with a state consumer-directed
health plan and to comply with provisions of the Affordable
Care Act (ACA). In addition, the proposed amendments would
simplify plan administration and provide clarification to GBP
plan participants, including consolidation of the available GBP
optional coverages into one subsection.

Section 81.1, concerning Definitions, is proposed to be amended
to update the rule to use more current terminology, provide clarity
to existing definitions, provide definitions to terms that previously
existed within the rule, and to eliminate definitions that are no
longer necessary. A definition for "Consumer Directed HealthS-
electsM" was added for the new GBP high deductible health plan,
in connection with the new Insurance Code Chapter 1551, Sub-
chapter J. "GBP health coverage" was also included to describe
all of the health plans that are offered through the GBP. The def-
inition of a "spouse" as a dependent in the GBP was reformat-
ted to add additional clarity and guidance to GBP participants
that a member's spouse must be formally married or informally
married with a filed Declaration of Informal Marriage prior to the
effective date of the dependent spouse's enrollment in the GBP.
The amendment also creates a narrow exception to the require-
ment based on clear and compelling evidence that the marriage
existed prior to enrollment in the GBP. The definition regarding
dependents is also proposed to be amended to specify the re-
quirements for continued health insurance eligibility for children
over age 26 who are mentally or physically incapacitated in ac-
cordance with Texas Insurance Code §1551.004(a)(3).

The term "insurance required contribution" is proposed to re-
place "premium" throughout Chapter 81 to more clearly reflect
that plans within the GBP are governmental insurance programs
that include self-funded benefit plans that do not have traditional
premiums like non-governmental plans subject to state insur-
ance laws. GBP benefits are governed by Chapter 1551, In-
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surance Code, and have statutory eligibility and enroliment re-
quirements that are different from other insurance benefits of-
fered outside of the GBP.

Section 81.3, concerning Administration, is proposed to be
amended to be titled "Health Maintenance Organizations." The
proposed amendments provide additional clarity regarding the
requirements of health maintenance organizations (HMOs) in
the GBP, and there are no substantive changes to the HMO
provisions. The rules regarding administration of the insurance
required contributions and state contributions in the GBP, cur-
rently in §81.3(b) and (c), are proposed to be moved to §81.7, in
order to aggregate the information within a rule that is relevant
to that subject and make it easier for users to find applicable
rules for a particular subject.

Section 81.5, concerning Eligibility, is proposed to be amended
to clarify that a former COBRA unmarried child is eligible to en-
roll a newly acquired dependent child within 30 days of the child's
date of birth or placement for adoption. Otherwise, these partic-
ular GBP participants cannot add dependents to their coverage.
Additionally, subsections of §81.5 were moved within the section
to provide better organization of the rule.

Section 81.5 (Eligibility) and §81.7 (Enrollment and Participation)
are proposed to be amended to comply with provisions of the
ACA by decreasing the waiting period for coverage to the first
day of the month following 60 days of employment, deleting ref-
erences to a preexisting conditions limitation or exclusion, and
to provide that married dependents under age 26, who are oth-
erwise eligible dependents, may continue to be enrolled as de-
pendents and are not required to apply for COBRA coverage
until they reach age 26.

Section 81.7, concerning Enroliment and Participation, is
proposed to be amended to include subsections moved from
§81.3, addressing payment of insurance required contributions
and state contributions, in order to aggregate the information
within a rule that is relevant to that subject and to clarify the
payment of insurance required contributions by the type of
participant. The proposed amendments add language to clarify
that a Medicare-eligible surviving dependent, eligible for health
coverage under the GBP, may be automatically enrolled in the
Medicare Advantage Plan unless the surviving dependent opts
out and enrolls in other coverage. The proposed amendments
also add requirements related to the new optional coverage
for a vision plan and the new health benefits plan, Consumer
Directed HealthSelect, offered through the GBP, and reflect that
the Consumer Directed HealthSelect, commuter spending ac-
counts, vision plan, limited purpose flexible spending accounts,
and health savings accounts are additional coverages and
plans available to certain eligible members and participants.
The proposed amendments also allow participants enrolled in
an HMO, whose contract is not renewed, to enroll in another
approved HMO for which they are eligible. Such participants
may also enroll in HealthSelect or Consumer Directed Health-
Select instead of another HMO. The proposed amendments
also clarify qualifying life events that may permit a change in
coverage for participants, including dropping or adding eligible
dependents, if the requested change is consistent with the
qualifying life event. In addition, proposed amendments clarify
that annual enrollment opportunities are at times announced by
ERS in order to specify that there are different annual enroliment
opportunities for members who are not Medicare-eligible and for
those members who are not active employees and are eligible
for Medicare. Section 81.7 is also proposed to be amended to

repeal §81.7(j), the provision reflecting the preexisting condi-
tions exclusion for the GBP disability income insurance plan,
because the rule is not necessary since the Master Benefit Plan
Document for the long- and short-term disability plan already
includes such requirements.

Section 81.8, concerning Waiver of Health Coverage, is pro-
posed to be amended to provide better organization and addi-
tional clarity regarding incentive credits.

Section 81.9, concerning Grievance Procedure, is proposed to
be amended by changing the title of the section to "Grievance
Procedures" to reflect that there is more than one type of
grievance procedure, depending on the particular GBP plan,
to clarify the grievance procedures applicable for the different
types of plans in the GBP and to provide more details regarding
the grievance procedures. The proposed amendments pro-
vide additional clarity regarding available grievance rights for
participants whose claims are denied by administering firms
or carriers in the GBP, clarify that participants with a denied
claim in certain plans must request reconsideration from the
carrier or administering firm prior to seeking grievance review
by ERS, and reflect that the applicable plan documents set forth
grievance procedures for denied claims.

Section 81.11, concerning Termination of Coverage, is proposed
to be amended by changing the title of the section to "Cancella-
tion of Coverage and Sanctions," to make a distinction between
sanctions and cancellation of coverage, which can be unrelated
to sanctions. The proposed amendments reorganize the rule for
better clarity regarding the conditions and timeframes for cancel-
lation of GBP coverage for participants.

Ms. Paula A. Jones, Deputy Executive Director and General
Counsel, has determined that for the first five-year period the
rules are in effect, there will be no fiscal implication for state or
local government as a result of enforcing or administering the
rules. To Ms. Jones' knowledge, there are no known antici-
pated economic costs to persons who are required to comply
with the rules as proposed other than to pay the costs associ-
ated with participating in GBP coverage, and, to her knowledge,
small businesses should not be affected.

Ms. Jones also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules include the reasons stated above,
and also because the proposed rules would better serve GBP
participants, their employers and other stakeholders by having a
more streamlined and better organized chapter that is easier to
review and administer.

Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, Deputy Executive Director and General
Counsel, Employees Retirement System of Texas, P.O. Box
13207, Austin, Texas 78711-3207 or you may email Ms. Jones
at paula.jones@ers.state.tx.us. The deadline for receiving
comments is August 8, 2016, at 10:00 a.m.

The amendments are proposed under the Texas Insurance
Code, §1551.052, which provides authorization for the ERS
Board of Trustees to adopt rules necessary to carry out its statu-
tory duties and responsibilities and under §1551.068, Texas
Insurance Code, which authorizes the ERS Board of Trustees
to modify, amend, or interpret rules to the extent necessary to
comply with any applicable federal law.

No other statutes are affected by the proposed amendments.

$§81.1.  Definitions.
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The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Accelerated life benefit--A [An ameunt of] term life in-
surance benefit to be paid in advance of the death of an insured member
[employee; annuitant;] or dependent, as requested by the insured mem-
ber [employee or annuitant] and approved by the carrier or administer-

(13) Consumer Directed HealthSelectsM--The self-funded
high deductible health benefit plan offered through the GBP and ad-
ministered by the Employees Retirement System of Texas and quali-
fied carriers or administering firms.

(14) Dependent--With respect to an eligible member,
means the member's:

ing firm, in accordance with the terms of the group term life insurance
plan as permitted by §1551.254 of the Act. An accelerated[; Insur-
anee Code. Aceelerated] life benefit payment may be requested only
if the insured person is diagnosed with [upen diagnesis of] a terminal
condition and only once during the lifetime of the insured person. For
purposes of this definition, a [employee; annuitant; or dependent: A
terminal condition is an incurable [a nen-correctable] health condition
that the administering firm or carrier determines with reasonable med-
ical certainty will result in the death of the insured within 12 months.

(2) Act--The Texas Employees Group Benefits Act, [Aet
of the 77th Legislature; 2001; as amended;] Insurance Code, Chapter
1551, as amended.

(3) Active duty--An employee's [The] expenditure of time
and energy in the service of his/her employer, including elected officials
of the state of Texas who are eligible for coverage under the Act. An
employee is [will be considered to be] on active duty on each day of
a regular paid vacation or regular paid sick leave or on a non-working
day, if the employee was on active duty on the last preceding workday

[working day].

(4) AD&D--Voluntary accidental [Aeeidental] death and
dismemberment coverage.

(5) Age of employee--The age to be used for determining
optional term life and AD&D insurance required contributions. For
these purposes, the age of the employee is [veluntary AD&D insuranee
premiums will be] the employee's attained age on September 1 [as of
the employee's first day of active duty within a contraet year].

(6) Annuitant--A retired person who is eligible under
§1551.102 of [autherized by] the Act to participate in the GBP and
meets all requirements for retirement from a state retirement program
or the Optional Retirement Program [as an annuitant].

(7) Basic plan--The plan of group insurance, including pre-
scription drug coverage, determined by the Board of Trustees [trustee],
currently HealthSelect or HealthSelect Medicare Advantage partici-
pant-only, as applicable, [participant enly] and basic term life insur-
ance coverage, in which every eligible full-time employee and annui-
tant[, or non-Medicare eligible retiree or dependent who is eligible for
group insuranece at the time of retirement|, is automatically enrolled af-
ter meeting any applicable [eompletion of any required] waiting period
or unless participation is expressly waived.

(8) Benefits Coordinator--A person employed by an em-
ployer to provide assistance to its employees and their dependents with
all aspects of GBP participation. The benefits coordinator for all other
GBP participants is ERS.

(9) [€8)] Board of Trustees or Board [er trustee]--The
Board of Trustees [board of trustees] of the Employees Retirement
System of Texas.

(10) CHIP--Children's Health Insurance Program.

(11) CMS--Centers for Medicare and Medicaid Services or
its successor agency.

(12) COBRA--Consolidated Omnibus Budget Reconcilia-
tion Act of 1985, Public Law 99-272, and any subsequent amendments.

(A) spouse, as recognized by applicable law, which in-
cludes only a married spouse as evidenced by a properly issued and
completed marriage license or an informally married spouse whose
marriage is memorialized by a Declaration of Informal Marriage and
filed of record with an appropriate governmental authority. Absent
clear and compelling evidence of an informal marriage existing at the
time of enrollment and deemed sufficient by ERS, it is a plan design
requirement that the licensed marriage or Declaration of Informal Mar-
riage must occur, or be filed, as applicable, prior to the effective date
of the dependent spouse's enrollment in the GBP;

(B) child under 26 years of age;

(C) child age 26 and older whom the Board of Trustees
or its designee determines is certified by an approved practitioner to
be mentally or physically incapacitated from gainful employment, and
earns less than the monthly wage standard for enrolling in CHIP in
Texas for a family of one at the time of application or reevaluation. If
the child earns more than this wage standard for a period of six months
or longer in any calendar year, then the child must demonstrate to ERS
his/her continued eligibility for dependent coverage by proving he/she
is dependent on the member for care or support and either lives with
the member or has care provided by the member on a regular basis; and

[(9) Contract year--A contract year begins on the first day
efSeptemberaﬂdeHdseﬂthelastdayef%hefeHewmgAug&st&
ms&k&ﬁeﬂefh&ghefedue&&e&efdep&ﬁmeﬂteﬂhes&a{eef%&sere
ated as such by the constitution or statutes of this state; or other gov-
ernmental entity whese employees or retirees are authorized by the Aet
to participate in the Program-}

{1 Dependent—The spouse of an employee or retiree and
unmarried children under 25 years of age; including:]

[A)  the natural child of an employee/retiree;]

[(B) a legally adopted child (including a child living
with the adepting parents during the period of probation);}

[(€) astepchild whose primary place of residence is the
employee/retiree's household:}

D) a foster child whese primary place of residence is
the employee/retiree's household and wheo is not covered by another
governmental health program:}

HE) a child whese primary place of residence is the
household of which the employee/retiree is head and to whom the em-
ployee/retiree is legal guardian of the person:]

HE) a child whe is in a parent-child relationship to the
empleyee#eﬂ%e%prewdedﬂqeehﬂdrspﬁma%ypheeeﬁeydenee%sthe
household of the employee/retiree; the provides the
neecessary care and support for the child; and if the natural parent of the
child is 21 years of age or older; the natural parent does not reside in
the same household:}

&) a ehild whe is considered a dependent of the em-
ployee/retiree for federal income tax purposes and whe is a child of the
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[(H) an cligible child, as defined in this subscetion, for
whom the employee/retiree must provide medical support pursuant to
a valid order from a court of competent jurisdiction; or]

(D) a child eligible under §1551.004, Insurance Code,
provided that the child's mental disability or physiecal incapaeity is a
medically determinable condition which prevents the child from en-
gaging in self-sustaining > that the condition commeneces
befere%hedateef%heehﬂdrs%%hbmkda&aﬁd%hatsaﬁsﬁaete%ypmef
of such condition and dependeney is submitted by the employee/retiree
within 31 days following such child's attainment of age 25 and at such
[2) Dependent—-EFEECTIVE SEPTEMBER 1, 2010,
paragraph (1D of this section; shall apply te an individual elaimed as
a dependent for a plan year that began before September 1; 2010:]
HA) In this chapter; "dependent;” with respeet to an in-
dividual eligible to participate in the group benefits program; means
the individual's:}
i) spouses}
i) child of any age whe the beard of trustees de-
a regular basis if the child is mentally or physieally incapacitated to the
extent that the child is dependent on the individual for eare or suppert;
as determined by the board of trustees:}
of health benefit coverage under Insurance Code; Chapter 1551 on
its subsequent amendments; and]}
(D) [e9] [a] child under age 26 who is the member's [a]

ward, as that term is defined by §1002.030, Texas Estates Code [§661;
Texas Probate Code].

(E) [B)] In this section, "child" includes:

(i) a natural child, adopted child, stepchild, foster
child; or a child in the possession of a participant who is designated as
managing conservator of the child under an irrevocable or unrevoked
affidavit of relinquishment under [Chapter 161 of the] Texas Family
Code, Chapter 161; or

(i) a child who is related to the member by blood
or marriage and was claimed as the member's [a] dependent on his/her
[the] federal income tax return [of an individual whe is eligible to par-
ticipate in the group benefits program] for the tax [ealendar] year pre-
ceding the plan year in which the child is first enrolled as the member's
[a] dependent in the GBP, [under Insutance Code; Chapter 1551] and
for each subsequent year in which the child is enrolled as the member's
[2] dependent. The federal income tax return must have been filed when
first due or before any timely extensions expired.

(F) [€©)] The requirement in subparagraph (E)(ii)
[B)6H)] of this paragraph that a child must be claimed as the member's
[a] dependent on his/her [a] federal income tax return [in the calendar
year| preceding the child's enrollment does not apply if:

(i) the child is born in the year in which the child is
first enrolled; or

(i) the member [partieipant] can demonstrate good
cause for not claiming the child as a dependent in the preceding tax
[ealendar] year.

[(D) In this scction, "spouse" mcans a person rccog-
ﬂ&eéasaspeuseuﬂderi@e&s%awaﬂdme}udeseﬂ}yaeﬁemema&y
marricd spousc or an informally married spousc whose marriage is
memorialized by a Declaration of Informal Marriage as authorized by
Texas law and filed of record with an appropriate governmental author-
ity prior to the date of the dependent spouse's enrollment in the GBP.]

f13) Eligible to receive an annuity—Refers to a person
whe; in accordance with the Aet; meets all requirements for retirement
from a state retirement program or the Optional Retirement Program-}

(15) [(#4)] Employee--A person eligible to participate in
the GBP under §1551.101 of the Act, which includes an appointed or
clected state officer, judicial officer, or employee in the service of the
state of Texas. The term also includes an eligible employee of an in-
stitution of higher education and any persons required or permitted by
the Act to enroll as members. [autherized by the Aet to participate in
the Program as an employee].

(16) Employer--State of Texas and its agencies, institutions
of higher education, and other governmental or quasi-governmental
employers within the state whose employees or annuitants are autho-
rized by the Act to participate in the GBP.

(17) ERS--Employees Retirement System of Texas.

[(15) Employing office--For a retiree covered by this
Program, the office of the Employces Retirement System of Texas in
Austin, Texas or the retiree's last employing department; for an active
employee; the employee's employing department.]

(18) [(}6)] Evidence of insurability--Evidence [Sueh evi-
denee] required by ERS, an administering firm, or a qualified carrier
for approval of coverage or changes in coverage other than GBP health
coverage [in HealthSeleet; HMO or Medicare Advantage Plan| pur-
suant to the enrollment and participation provisions in this chapter
[rales of §81-7() of this chapter {relating to Enrollment and Partiei-
pation)].

(19) Executive director--The executive director of the Em-
ployees Retirement System of Texas. All references to the executive
director also include the person or position designated by the executive
director or Board of Trustees to perform the relevant function of the
executive director.

(20) [ED] Former COBRA unmarried child--A member's
unmarried child who is at least 26 years of age, who had GBP coverage
as a dependent until the child became ineligible, who had continuation
coverage under COBRA until that coverage expired, and who reinstates
GBP coverage pursuant to §1551.158 of the Act [ehild of an employee
or retiree who is unmarried; whose GBP coverage as a dependent has
(COBRA) reinstates GBP coverage].

(21) GBP (Group Benefits Program)--The Texas Employ-
ees Group Benefits Program as established and administered by the
Board of Trustees pursuant to the Act.

(22) GBP health coverage--Includes HealthSelect™ of
Texas, Consumer Directed HealthSelects™™, HMOs and Medicare
Advantage plans, as applicable.

(23) Health insurance waiting period--The applicable wait-
ing period defined in §1551.1055 of the Act.

(24) [€4®)] HealthSelects™ of Texas--The self-funded
[statewide] health benefit plan offered in the GBP and administered
by the Employees Retirement System of Texas [self-insured by the
Employees Life, Accident and Health Insurance and Benefits Fund,
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as administered by the Employces Retirement System of Texas] and
a qualified carrier or administering firm. HealthSelect of Texas also

coverage by requesting the change without an application or evidence
of insurability.

includes a Prescription Drug Plan administered by a Pharmacy Benefit
Manager approved by the Board.

(25) [E9)] HealthSelects™ [HealthSeleet] Medicare Rx--A
plan, approved by the Board of Trustees [Beard], that provides pre-
scription drug coverage designed for [Medieare] participants who are
eligible for Medicare-primary coverage in the GBP as permitted by
CMS [the federal Centers for Medicare and Medicaid Services (CMS)
or its successor agency].

(26) [20)] HMO--A health maintenance organization, as
defined by §1551.007 of the Act, and approved by the Board of Trustees
[beard] to provide health care coverage [benefits] to eligible partici-
pants in the GBP [Program in lieu of participation in the Program's
HealthSelect of Texas plan].

(27) [D] Insurance required contribution [premivm ex-
penses]--Any out-of-pocket charge [premium] incurred by a member

[partieipant;] or by a member's [speuse or] dependent [of such partie-
ipant;] as payment for coverage provided under the GBP [Program]

that exceeds the state's or employer's contributions made on behalf of
the member [institution's contributions offered as an employee benefit
by the employer. The types of premium expense covered by the pre-
include out-of-pocket premium for long or short term disability or de-
pendent term life].

(28) [22)] LWOP (Leave without pay) [Eeave without
pay]--The leave status of an employee who is certified by his/her em-
ployer [a department administrator] to be absent from active duty for
an entire calendar month, who does not receive any compensation for
time absent from active duty, [that menth;] and who has not received
a refund of retirement contributions based upon the most recent term
of employment.

(29) [23)] Medicare Advantage Plan--A plan, approved by
the Board of Trustees [beard], that provides health coverage for partic-
ipants who are eligible for Medicare-primary coverage. The plan is
[benefits that are] administered as a Medicare Advantage Plan as per-
mitted by CMS [the federal Centers for Medicare and Medieaid Ser-
viees (EMS) or its sueceessor ageney;] through:

(A) ahealth maintenance organization; or

(B) any other plan, organization, carrier or administer-

ing firm [er erganization] approved by the Board of Trustees to provide
the coverag [board for Medicare-eligible partieipants].

(30) [24)] Medicare-eligible--The status of a participant
who is eligible for primary coverage under Medicare Part A and/or Part
B [and B in return for a monthly premium]. Eligibility may extend to
a dependent that is qualified to receive Medicare benefits as his/her
primary coverage as permitted by CMS [er its suceessor ageney].

(31) Member--For purposes of this chapter only regarding
insurance plan participation in the GBP, a member is a participant who
is an employee, retiree, or other person eligible to participate in the
GBP as provided under the Act and who is not a dependent.

(32) Minimum retiree optional life--A standard $10,000
term life insurance policy whose insurance required contribution is set
solely on the basis of the benefit rather than on the retiree's age. It is
available for retirees at any time during their retirement. If a retiree
does not have life insurance, the retiree may apply for this coverage
with evidence of insurability. If the retiree has Election 1 or Election
2 optional life, the retiree may elect to reduce the life coverage to this

(33) Optional Coverage--Coverage established by the
Board of Trustees in the GBP and as set forth in §81.7(c)(1)(A) - (K).

(34) [25)] ORP--The Optional Retirement Program as
provided in the Government Code, Chapter 830.

(35) [€26)] Participant--An employee, annuitant, or depen-
dent, as defined in the Act, a surviving spouse or child of a deceased
member, or any other person eligible for coverage under the Act and
enrolled in any coverage offered under the GBP. [An eligible individ-
ual who participates in the group benefits program:|

(36) [2D] Placement for adoption--The legal status of a
child under which a person assumes and retains the [A person's as-
sumption and retention of a] legal obligation for total or partial support
of the [a] child in anticipation of the person's adoption of such child.

(37) [€28)] Preexisting condition--Any injury or medical
condition [siekness;] for which a participant [the employee] received
medical treatment [treatment;] or services, or was [teek] prescribed
drugs or medicines during the three-month period immediately prior
to the effective date of such coverage. However, if the evidence of in-
surability requirements set forth in §81.7(d) [§8+7()] of this chapter
must first be satisfied, the three-month period for purposes of determin-
ing the preexisting conditions exclusion will be the three-month period
immediately preceding the date of the employee's completed applica-
tion for coverage.

(38) [29)] Premium conversion plan--A separate plan, un-
der the Internal Revenue Code, §79 and §106, adopted by the Board of
Trustees [board of trustees] and designed to provide premium conver-

sion as described in §81.7(b) [§8+-#g)] of this chapter.

130) Program--The Texas Employees Group Benefits Pro-
gram as established by the Board pursuant to the Aet and known as the
Group Benefits Program (GBP)-

(39) [BBH] Retiree--An employee who retires or is retired
and who:

(A) is authorized by the Act to participate in the GBP
[Pregram] as an annuitant [a retiree];

(B) on August 31, 1992, was a participant in a group
insurance program administered by an institution of higher education;
or

(C) on the date of retirement, meets the service credit
requirements of the Act [lasuranee Cede] for participation in the GBP

[Pregram] as an annuitant; and

(i) on August 31, 2001, was an eligible employee
with an employer [a department] whose employees are authorized to
participate in the GBP [Pregram] and, on the date of retirement has
three years of service with such an employer [a department];

(i) on August 31, 2001, had three years of service

as an eligible employee with an employer [a department] whose em-
ployees are authorized to participate in the GBP; [Program;] or

(iii)  is determined by ERS to be eligible as described
by §1551.102 and §1551.114 of the Act[; Insurance Code].

(40) [82)] Salary--The amount of compensation, which in-
cludes the employee's regular salary, longevity, shift differential, haz-
ardous duty pay, and benefit replacement pay, received by an employee
as of the employee's first day of active duty and as of September 1, for
an existing or rehired employee. This amount is [salary te be] used for
determining optional term life and disability income limitations [will
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be the employec's regular salary, including longevity, shift differen-
tial, hazardous duty pay, and benefit replacement pay, received by the
employee as of the employee's first day of active duty within a con-
tract year. No other component of compensation shall be included].
Non-salaried elected and appointed [elective and appeintive] officials
and members of the Legislature may use the salary of a state district
judge or their actual salary as of September 1 of each year.

f33) System—The Employees Retirement System of

Fexas-}
(41) [B4)] TRS--The Teacher Retirement System of Texas.
§81.3.  Health Maintenance Organizations [Administration].
(a) [(D)] The Board of Trustees [beard] may approve a health
maintenance organization (HMO) to offer a health care services

[benefits] plan to participants in the GBP [Pregram]. The Board of
Trustees [beard] may:

(1) [€A)] utilize a bidding process to approve one or more
HMOs in areas of the state determined by the Board of Trustees [board]
to be regional bidding areas (RBAs);

(2) [B)] utilize an application process to approve one or
more HMOs in areas of the state determined by the Board of Trustees
[board] to be non-bidding areas;

(3) [€©)] determine the criteria to be used to approve the
HMOs for the RBAs and non-bidding areas;

(4) [®)] determine the number of HMOs to approve in
each RBA and non-bidding area; and

(5) [€B)] determine the length of the contracts with the ap-
proved HMOs.

(b) [€)] In order to seek approval, an HMO must submit to
ERS:

(1) [€A)] a separate [submit an] application to provide
health care services in each area of interest [benefits in the areas]

within the state of Texas determined by the Board of Trustees [beard]
to be non-bidding areas; or

(2) [(B)] [submit] a proposal, in response to a request for
bid, in the format determined by ERS to provide health care services
in [the system for] one or more of the designated RBAs. [RBAs; or]

(c) [63)] An HMO secking Board of Trustees' [boeard] approval
of its proposal in response to a request for bid in one or more of the

RBASs[;] must demonstrate compliance with [satisfy] the following
conditions to the satisfaction of the Board of Trustees:

(1) [€A)] the [Fhe] HMO must be licensed by the Texas
Department of Insurance to operate in the state of Texas; [Fexas-]

(2) [B)]the [Fhre] HMO must have prior experience [been]
providing health care services in the RBA for at least 6 months prior to
September 1 of the fiscal year in which the proposal [bid respense] is
due to be filed with ERS; [the system:]

(3) [Alse;] the HMO must have [demeonstrate] the capacity
to provide adequate health care services[; as determined by the system;]
to the GBP participants in the relevant RBAs; [program participants:|

(4) the HMO must propose rates at the time and in the for-
mat prescribed by ERS. If the HMO's proposed rates are adopted by
the Board of Trustees, the HMO may not modify the rates without the
approval of the Board of Trustees;

Sy The HMO must submit the bid; with rates; to the
board at the time and in the format prescribed by the system. Once
adopted by the board; the rates may not be modified without the ap-
proval of the board.]

(5) the HMO must submit a separate proposal in order to
request [A request for] expansion into [ef] a non-contiguous service
area;[; as deseribed in this section; shall require a separate application:|

(6) [B)] the HMO must agree to all [The HMO agrees to
the] provisions contained in the contract between ERS [the system]
and the HMO as adopted for the duration of the contract; [entire time
speeified in the eontraet:]

(7) [)] the [The] HMO must provide standardized bene-
fits as described in the contract between ERS and the HMO; [the system
and the HMO- This document; which is to be considered a part of this
of the system:|

(8) [(E)] the HMO must agree that if the HMO [ an HMO;
approved by the beard;] fails to maintain compliance with the contract,
ERS [the beard] has the right to cancel the [existing] contract with that

HMO and seek other remedies [upon proper notiee] as specified in the
contract; and[-]

9) [¢6)] the HMO must agree that if the HMO loses its
Texas state license, it [An HMO that loses its state license] will auto-
matically become ineligible to offer its health care services [benefits]
plan to participants in the GBP [Program].

(d) [)] An HMO, seeking Board of Trustees' [beard] ap-
proval of its [in respense to an]| application to provide health care
services in one or more of the non-bidding areas[;] must demonstrate
compliance with all of the conditions set forth in subsection (¢) of
this section to the satisfaction of the Board of Trustees. [satisfy the
rollowi litions:]

KA The HMO must be licensed by the Texas Department
of Insuranece to operate in the state of Texas-]

B) The HMO must have been providing managed care
services in the area for which the application is made for at least 6
meonths prier to September 1 of the fiseal year in which the application
is due to be filed with the system. Also; the HMO must demonstrate
the eapacity to provide adequate services; as determined by the system;
to the program participants:}

Sy The HMO must submit the application; with rates; te
the board at the time and in the format preseribed by the system. Onee
adepted by the beard the rates may not be medified witheut the ap-
proval of the board-}

[(D) The HMO agrees to the provisions contained in the
contract between the system and the HMO as adepted for the entire
time specified in the contract.]

HE) The HMO must provide standardized benefits as de-
seribed in the contraet between the system and the HMO. This doecu-
ment; which is to be considered a part of this section for all purpeses;

S H an HMO; approved by the beard; fails to maintain
compliance with the contraet; the board has the right to cancel the ex-
isting eontraet with that HMO upen proper netiee as speeified in the
eontraet:}
become ineligible to offer its health benefits plan to participants in the
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by Payment of Premiums-}

D Premiums for coverage provided under the Program
are funded from three sources: state contributions; system contri-
butions, and participant contributions. The Legislature appropriates
monies to fund group insurance benefits for all employees as defined
in the Aect. Monies for employees compensated from funds other than
theGeneralAppmpﬂaﬁe&sAetare&ppfepﬂa{edﬁem%heeﬁieml

operating budget of the respeetive department. In addition; the system
may contribute an additional ameunt; as determined by the trustee;
for payment of premiums for participants. A participant whe applies
for coverage for which the monthly premium exceeds the state's or
employing department's and the system's contribution must pay the
excess amount.]

f2) A participant's share of premiums shall be paid through
deduetions from monthly compensation or annuities or by direet pay-

ment; as provided in this paragraph:]
HA% Anempleyeeeaﬂaﬂﬂumwheapphesfe#eever—

seribed by the system a deduction from his or her monthly compensa-
tion or annuity to pay the difference. If the compensation or annuity
must pay premiums directly as provided in subparagraph (B)(i) of this
paragraph- Failure to make the required payment of premiums by the
due date will result in the cancellation of all coverages not fully funded
by the state contribution. A participant cntitled to the state contribu-
the state contribution is sufficient to cover the premium for such cover-
in the health plan selected; the participant will be enrolled in the basie
plan except as provided for in §81.7(m)(2)(B) of this chapter (relating
to Enrollment and Participation).]

HB) A participant shall pay premiums directly; as pro-
vided in this subparagraph; if the participant is not on a payroll or is
in a leave without pay status; is not receiving an annuity from a state
retirement system from which the appropriate premiums may be de-
duected; or is not receiving a salary or annuity sufficient to allow for a
foll required premium deduction-}

{(z) Anempleyeewhesesalawfsmsufﬁeleﬂ%elﬂ

dayef%hemeﬂtheeveredaﬂdmus{bepestmaﬂeedeffeeewedby
the system or the employing department; whichever is appropriate;
within 30 days of the due date to aveid ecancellation of ecoverage:
Eailure to make the required premium payment by the due date will
result in cancellation of all coverages not fully funded by the state
contribution, if applicable. A person entitled to the state contribution
will retain member only health and basic life coverage provided the
state contribution is sufficient to cover the premium for such eoverage:
H the state contribution is net sufficient for member only coverage
in the health plan selected by the employee or retiree; the employee
or retiree will be enrolled in the basic plan exeept as provided for in
§8E7(m)(2)(B) of this chapter]

(i) A person who continues group health and den-
tal benefits as provided in §81.5(k) of this chapter (relating to Eligibil-
ity) must pay premiums in advance on a monthly basis. Premiums for
such a person will be 102% of the rates charged for other participants
in the same coverage category and with the same plan. All premiums
due for the electionfenrollment period must be postmarked or received

by the Employees Retirement System of Texas on or before the date in-
dicated on the continuation of coverage enrollment form: Subsequent
premiums are due on the first day of the month covered and must be
postmarked or reeeived by the Employees Retirement System of Texas
within 30 days of the due date to avoid cancellation of coverage]

Hiit) A persen whe continues group health and den-
tal benefits as provided in §815(09(3) of this chapter must pay premi-
ums in advance on a monthly basis: Premiums for such a persen for
each month of coverage after the 18th month of coverage will be 150%
of the rates charged for other participants in the same coverage cate-
the coverage month and must be pestmarked or received by the Em-
ployees Retirement System of Texas within 30 days of the due date to

[(¢) EFFECTIVE SEPTEMBER 1. 2014, the amount of state
contributions for eertain retirees will be tiered in accordance with
§1551.3196, Texas Insurance Code.]

M%ReguhrSessm%BMmdﬂqdu&stheafeﬂetpameypa&mgm
the Program as a Retiree; an individual is considered grandfathered at
the time of retirement and not subjeet to §1551.3196, Texas Insurance
Code if, on or before September 1; 2014, the individual has served in
-one or more positions for -at least five years for whieh the individual
was eligible to participate in the Program as an Employee]

H2) [Recordsofthe EmployeesRetirement System-of Texas
shall be used to determine whether or not an individual meets the grand-
fathering requirements speeified in paragraph (D of this subseetion:
ERS may; in its sole discretion; require an individual to provide addi-
tional documentation satisfactory to ERS that the individual meets the
gﬁaﬂdﬁa%heﬁngfequirememsspeeiﬁediﬁpa%agmph{—laeﬂhissubsee-
o]
$§81.5.  Eligibility.

(a) Employees.

(1) Full-time Employees. Eligibility for GBP health cov-
erage for full-time employees begins on the first day of the calendar
month following the employee's completion of the health insurance
waiting period. If the employee described in paragraphs (A) or (B)
does not enroll in GBP health coverage on or before becoming eligi-
ble, he/she will automatically be enrolled in HealthSelect of Texas upon

becoming eligible.

(A) [a)] Full-time employees:] A full-time employee
of an employer other than an institution of higher education[; elected
-officer, or -appointed -officer -of the state of Texas is eligible for -auto-
$15511055; Insurance Code. -A rehired full-time employee; reelected
-officer, -or reappointed officer of the state of Texas; including a new
full-time employee; each] with existing, current, and continuous GBP
health coverage as of the date the employee begins active duty or the
elected or appointed officer is qualified for and begins to hold office,
is eligible for GBP health coverage under this subsection [autematie
coverage| without a waiting period provided there has been no break
in coverage in the GBP. [However, an]

(B) A full-time employee of an institution of higher ed-
ucation is [and the-employee!s eligible-dependents-are] eligible for GBP

health coverage on the first day that an employee performs services as
an employee of an institution of higher education only if:

(i) [D] the full amount of insurance required con-
tributions [premiums] are paid for the employee's coverage from the

41 TexReg 4966 July 8, 2016 Texas Register



first date of employment through the completion of the health insur-
ance waiting period [defined in §1551-1055(a); Insurance Code];

(ii)) [)] any insurance required contributions
[premiuvms] paid as provided in clause (i) of this subparagraph
[paragraph (b of this subseetion] shall not be paid using money
appropriated from the general revenue fund; and

iii) [63)] any institution of higher education electing
to pay the insurance required contribution [premium]| for any employee
as described in this subparagraph [subseetier] must do so for all eligible
similarly situated full-time employees.

(2) [()] Part-time employees.

(A) A part-time employee or other employee of an em-
ployer other than an institution of higher education who is not eligi-
ble for automatic coverage becomes eligible for GBP health coverage
upon completion of the health insurance waiting period [established in
$15511055; Insuranee Ceode;| and upon application to participate in

the GBP [Program], subject to the provisions of §81.7(a)(2) [§8+7(b)]
of this chapter (relating to Enrollment and Partlclpatlon) A rehired

part-time employee[; reelected part-time officer; or reappointed part-
timne offieer] of the state of Texas, including a new part-time employee,
each with existing, current, and continuous GBP health coverage as of
the date the employee begins active duty or is qualified for and begins
to hold office, who is not eligible for automatic coverage is eligible for
coverage without a waiting period provided there has been no break in
coverage.

(B) [€D] A [Hewever, a] part-time employee of an in-
stitution of higher education is [and the employee's eligible dependents
are] eligible for GBP health coverage on the first day that a part-time
employee performs services as a part-time employee of an institution
of higher education only if:

(i) [€A)] the full amount of insurance required con-
tributions [premiums] are paid for the part-time employee's coverage
from the first date of employment through the completion of the health
insurance waiting period [defined in §15511055(a); Insurance Code];

(i) [B)] any insurance required contributions
[premiums] paid as provided in clause (i) of this subparagraph [(A) ef
this paragraph] shall not be paid using money appropriated from the
general revenue fund; and

(iii)  [€©)] any institution of higher education elect-
ing to pay any portion of the insurance required contribution [premivm]
for any part-time employee as described in this subparagraph
[subseetion] or in §1551.101(e)(2) of the Act, [Insurance Code;] must
do so for all eligible similarly situated part-time employees.

(C) [€] An institution of higher education is also not
prohibited from contrlbutlng a portion or all of the insurance required
contribution [required | for certain part-time employees de-
scribed by §1551.101(e)(2) of the Act, [Insuranece Code;] only if:

(i) [€A)] the insurance required contributions
[premiums net paid by the general revenue fund are] paid by the
institution of higher education shall not be paid with funds that are
[net] appropriated from the general revenue fund;

(ii) [B)] any institution of higher education elect-
ing to pay the insurance required contributions [premiums] for any
part-time employee as described in §1551.101(e)(2) of the Act,
[Insurance Code;] must do so for all eligible part-time employees
described therein; and

iii) [€©)] any insurance required contributions
[premiums] paid as provided in clause (i) of this subparagraph [(A)

of this paragraph] must be paid from the first date of the part-time
employee's initial enrollment.

(b) [€e)] Retirees.

(1) Aretiree who is at least 65 years of age with a minimum
of 10 years eligible service credit or a retiree whose age and eligible ser-
vice credit equals or exceeds 80 with a minimum of 10 years eligible
service credit, is eligible for GBP health coverage on the day he/she [ke
or she] becomes an annuitant provided the individual retires directly
from state service. If the individual does not retire directly from state
service as described in §1551.1055(b) of the Act, [Insurance Code;] el-
igibility for GBP health coverage begins on the first day of the calendar
month following 60 [90] days after the date of retirement.

(2) A retiree who is less than 65 years of age with a mini-
mum of 10 years eligible service credit is eligible for GBP health cov-
erage with the applicable state contribution on the first day of the calen-
dar month following the date on which the individual reaches 65 years
of age, subject to meeting the required health insurance waiting period

[provided in §1551-1055(b)], if applicable.
(3) ORP Retirees.

(A) A participant in the ORP is eligible for GBP health
coverage on the day he/she receives or is eligible to receive an annu-
ity under the ORP program or would have been eligible to receive an
annuity had his/her membership been in TRS rather than the ORP, and
meets the age, length-of-service, any applicable health insurance wait-
ing period, and other requirements as provided in this subsection.

(B) A participant in the ORP is eligible for additional
coverage and plans, which include optional coverage in the GBP, as
long as he/she receives or is eligible to receive an annuity under the
ORP program or would have been eligible to receive an annuity had
his/her membership been in TRS rather than the ORP.

(4) [3] Retirees eligible for interim insurance. A retiree
with at least 10 [ten] years of eligible service credit who is not eligible
for a state contribution for GBP health coverage at the time of retire-
ment is eligible for dental and vision coverage and, except as provided
in paragraph (5) [€4)] of this subsection, optional life insurance and de-
pendent life insurance at the time of retirement. A retiree described
by this paragraph and by paragraph (2) of this subsection, is eligible
for GBP health coverage under the provisions described in [Fexas Ia-
suranee Code;] §1551.323 of the Act, upon payment of the total cost,
as determined by the Board of Trustees. For purposes of §1551.323,
the total cost shall be determined by the Board of Trustees based on an
actuarial determination, as recommended by ERS' [the system's] con-
sulting actuary for insurance, of the estimated total claims costs for
individuals eligible for interim insurance pursuant to §1551.323 of the
Act[; Insuranee Cede]. If an individual who is eligible for this interim
insurance is also eligible for COBRA coverage, then COBRA cover-
age should be exhausted, if possible, before [applying for] the interim
insurance begins as described by this subsection.

(5) [] A retiree is eligible for optional life insurance and
dependent life insurance coverage if the retiree was enrolled in such
coverage on the day before becoming an annuitant. Except as provided
in paragraph (6) [(5)] of this subsection, a retiree may not increase the
amount of life insurance for which the retiree was enrolled on the day
before becoming an annuitant, but may cancel life insurance coverage
at any time. Canceled life insurance coverage [eoverages] may never
be reinstated. A retiree is not eligible for disability or AD&D coverage.

(6) [€5)] A retiree who is not enrolled in [minimum] retiree
optional life insurance or dependent life insurance coverage is eligible
to apply for minimum retiree optional life insurance or dependent life
insurance [sueh] coverage. Submission of evidence of insurability ac-
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ceptable to ERS [the system] shall be required for enrollment in such
coverage.

(7) [€6)] A retiree who was not enrolled in dependent life
insurance coverage on the day before becoming an annuitant becomes
eligible for dependent life insurance coverage of a newly acquired de-
pendent on the first day of the month following the date on which the
individual becomes a dependent of the retiree.

(8) [€H] A retiree who returns to work for an employer
[& department] may continue coverage [eeverages] for which he/she

[eoverages] in which the child was enrolled upon expiration of the
child's continuation coverage under COBRA.

(2) A former COBRA unmarried child continuing health
insurance coverage under the provisions of this subsection is eligible
for dental and vision insurance coverage if such coverage was not in
effect upon the expiration of the child's continuation coverage under
COBRA.

(3) A former COBRA unmarried child is eligible to enroll
a newly acquired dependent child within 30 days of the child's date of

[ke] is eligible as a retiree, or, subject to subsection (a) [er (b)] of
this section, elect to participate in the GBP [Pregram] as a full-time
or part-time employee. Time spent in an eligible position as a return
to work retiree may not be used to meet eligibility requirements for re-
tiree health insurance coverage. A return to work retiree who elected
active employee coverage will be re-enrolled in retiree coverage for
which he/she is eligible and may elect new retiree coverage for which
he/she is eligible at the time of separation from active duty [may eleet
department serviee].

(9) [€3)] A retiree whose extended life insurance benefits
are terminated for reasons other than termination pursuantto §1551.351
of the Act is eligible for retiree life insurance coverage on the first day
of the month following the extended life insurance benefits termination
date.

(c) [€d)] Dependents of employees and retirees.

(1) The dependents of an employee/retiree [employee
or retiree] are eligible for coverage on the same day that the

employee/retiree [employee or retiree] becomes eligible. Except as
otherwise provided in this paragraph, a newly acquired dependent
is eligible for coverage on the first day of the month following
the date on which the individual becomes a dependent of a cov-

ered employee/retiree [employee or retiree]. The employee/retiree
[employee or retiree] must be enrolled for a particular coverage

before the employee's/retiree's [employee's or retiree's] dependents
are eligible for that type of coverage. An eligible child for whom a
covered employee/retiree [employee or retiree] is court-ordered [eeunrt
ordered] to provide medical support becomes eligible for GBP health
coverage upon receipt by the employer [department] of a valid court
order. A newborn natural child is eligible automatically on the date of
birth. A newly adopted child is eligible automatically on the date of
placement for adoption.

(2) Except as otherwise provided in this paragraph, double
coverage is not permitted for any participant in the GBP [Pregram].

(A) A participant may not be simultaneously cov-
ered by basic or optional term life insurance as an employee/retiree
[employee or retiree] and dependent term life insurance as a dependent.
A family member who is covered as an employee/retirec [employee
or retiree] is not eligible to be covered as a dependent in the GBP
[Program]. Except as provided in subparagraph (B) of this paragraph,
a dependent may not be covered by more than one employee/retiree
[employee or retiree] for the same coverage.

(B) A child who is an eligible dependent of two

employees/retirees [partieipants] in the GBP [Pregram] may be en-
rolled in dependent life insurance coverage and accidental death and

dismemberment coverage by both employees/retirees, if otherwise
eligible [participants].
(d) [¢e)] Former COBRA unmarried children.

(1) A former COBRA unmarried child is eligible to con-
tinue the GBP health, dental and vision [and dental] insurance coverage

birth or placement for adoption. Otherwise, he/she cannot enroll any
other dependents in GBP health coverage.

(e) [€B] Surviving dependents.

(1) The surviving spouse of a deceased retiree or [the sur-
viving speuse of| an active employee is eligible to continue cover-
age in the GBP health, dental and vision [and dental benefits] plans in
which the surviving spouse was enrolled on the day of death of the em-
ployee/retiree provided, however, the deceased active employee must
have had at least 10 years of service credit, including at least 3 years on
August 31, 2001 or at least 10 years after August 31, 2001 of service
as an eligible employee with an employer [a Program participating de-
partment], at the time of death. A deceased active employee described
by §1551.114 of the Act[; Insuranee Code;] must have had at least 10
years of eligible service credit, as determined by ERS, before his/her
[his or her] surviving spouse is eligible to continue coverage. A surviv-
ing spouse who is also an annuitant or employee [a state retiree or state
employee] shall not be eligible for surviving spouse benefits as long
as he/she [he or she] is eligible for coverage as an employee/retiree
[employee or retiree]. Participants continuing coverage as surviving
spouses are not eligible for life insurance coverage [eoverages].

(2) The dependent child [Dependent ehildren]| of a de-
ceased retiree or an active employee is [er retiree are] eligible to
continue coverage in the GBP health, dental and vision [and dental
benefits] plans in which the dependent children were enrolled on the
day of death of the employee/retiree provided, however, the deceased
active employee must have had, at the time of death, at least 10 years
of service credit, including at least 3 years on August 31, 2001 or at
least 10 years after August 31, 2001 of service as an eligible employee
with an employer [a Pregram participating department|, as long as
the surviving spouse is eligible and continues to participate in the
GBP [Pregram]. A deceased active employee described by §1551.114
of the Act[; Insurance Ceode;] must have had at least 10 years of
eligible service credit, as determined by ERS, before his/her [his o
her| dependent children are eligible to continue coverage. Dependent
children of deceased employees/retirees [empleyees or retirees] will
be considered as dependents of the deceased employee's/retiree's
[employee's or retiree's] surviving spouse for purposes of the GBP
[Pregram]. Participants continuing coverage as surviving dependents
are not eligible for life insurance coverage.

(3) Ifaretiree or active employee [an active employee/re-
tiree] does not have a spouse covered in the GBP [Program] at the time
of his/her [his or her| death, dependent children of the deceased retiree
or active employee [employee/retiree] are eligible to continue cover-
age in the GBP health, dental and vision [and dental benefits] plans
in which the dependent children were enrolled on the day of death of
the employee/retiree provided, however, the deceased active employee
must have had at least 10 years of service credit, including at least 3
years on August 31, 2001 or at least 10 years after August 31, 2001 of
service as an eligible employee with an employer [a Program patrtiei-
pating department], at the time of death. A deceased retiree or active
employee described by §1551.114 of the Act, [Insuranee Code;] must
have had at least 10 years of eligible service credit, as determined by
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ERS, before his/her [his or her] dependent children are eligible to con-
tinue coverage. A surviving dependent child may continue such cover-
age until the dependent child becomes ineligible as defined in §81.1 of
this chapter (relating to Definitions). Participants continuing coverage
as surviving dependents are not eligible for life insurance coverage.

(4) A person who is the surv1v1ng spouse or dependent of a
member [of an individual deseribed in , Insurance Code,]
may secure GBP [greup] health coverage if the inleldual was eligible

to participate in the GBP [group benefits program] under §§1551.101,
1551.102 or 1551.155(a) of the Act [§+554-101 or §1551-102; Insur-
anee Ceode], but was not participating at the time of the individual's

death.

{5) A persen whoe is a surviving dependent of an annuitant
may secure group health coverage after the death of the annuitant if the
annuaitant was eligible to participate in the group benefits program of
a retirement system named in Chapter 1551; Insuranece Code; but was

(5) [€6)] A surviving spouse or dependent seeking group
coverage under paragraphs (1) - (4) [(5)] of this subsection must apply
for coverage not later than the 30th day after the date on which the
individual who was eligible to participate in the GBP [group benefits
program] dies; and shall pay for coverage at the group rate for other
participants.

(6) [€H] A surviving spouse or an eligible dependent child
of a paid law enforcement officer employed by the state or a custo-
dial employee of the institutional division of the Texas Department of
Criminal Justice who suffers a death in the line of duty as provided by
Chapter 615, Government Code, shall be eligible for coverage in the
GBP [Pregram] as provided in subparagraphs (A) - (D) of this para-
graph.

(A) Coverage for a surviving spouse under this para-
graph shall be at the same rate as the employee-/retiree-only coverage

[employee- or retiree-only eoverage], and the surviving spouse shall be
entitled to the benefit of the state contribution applied to employee-/re-

tiree-only coverage [employee- or retiree-only coverage].

(B) Coverage for a surviving spouse with children shall
be at the same rate as the employee-/retiree-with-children [employee-
or retiree-with-ehildren] coverage, and the survivors shall be entitled to
receive the benefit of the state contribution applied to coverage for an
employee-/retiree-with-children [employee or retiree with children].

(C) Where there is no surviving spouse, a surviving
child eligible for coverage under this paragraph shall be entitled to the
benefit of the state contribution for employee-/retiree-only coverage

[employee- or retiree-only coverage].

(D) In order for a surviving spouse or children to re-
ceive coverage in the GBP [Program] under this paragraph, they must
pay the balance, if any, of all contributions due after applying the state
contribution to such coverage. Any out-of-pocket insurance required
contributions [premiums] due from the survivor may be deducted by
ERS from the survivor's annuity payment, if any, or must be paid to
ERS by the survivor through electronic bank deduction or direct pay-
ment. The applicable state contributions will be paid to ERS by the

employer [state ageney or department] that employed the deceased law
enforcement officer or custodial employee.

(7)) [€8)] A surviving spouse and eligible dependents, and
a surviving dependent child, continuing GBP health [insuranee] cover-
age under the provisions of this subsection are eligible for dental and
vision insurance coverage if such coverage was not in effect on the date

of death of the deceased employee/retiree [employee or retiree]. Any

insurance required contributions are the sole responsibility of the sur-
viving spouse and dependents.

fe) Retiree under ORP}

[ A member of the ORP is cligible for health coverage
on the day he or she receives or is eligible to receive an annuity under
the ORP program or would have been eligible to reccive an annuity had
his or her membership been in the Teacher Retirement System rather
than the ORP, and meets the age; length-of-service; and other require-
ments as provided in subsection (¢) of this section.]

{2y A member of the ORP is eligible for additional eover-
ages and plans which include optional and veluntary eoverages in the
Program as long as he or she reeeives or is eligible to receive an an-
nuity under the ORP program or would have been eligible to receive
an annuity had his or her membership been in the Teacher Retirement
System rather than the ORP]

(f) [@v] Disability retiree [retirement]. An ORP participant
who applies and [applicant whe] is approved for disability retirement
is entitled to retiree insurance coverage [eeverages| as provided in
§81.7(a)(3) [§8+-7(e)] of this chapter. An ORP participant authorized
by the Act with at least 10 years of eligible service credit, and granted
ORP disabled retiree status in the GBP [Program], as established by
ERS [the disability test used by the system], is eligible to participate
in the GBP [Program]. Initial or continued eligibility for insurance
coverage for an ORP disabled retiree will be determined by ERS [the
system] under the following provisions.

(1) An ORP participant is eligible for ORP disabled retiree
status in the GBP [Pregram] if the ORP participant is not otherwise
eligible to participate in the GBP [Program] as an employee/retiree
[employee or retiree] and is certified by a licensed physician designated
by ERS [the system] as disabled as provided in paragraph (2) of this
subsection. An ORP participant may apply for disabled retiree status
in the GBP [Pregram] by filing a written application for ORP disabled
retiree status in the GBP [Pregram] or having an application filed with
ERS [the system] by the ORP participant's spouse, employer, or legal
representative. In addition to an application for ORP disabled retiree
status in the GBP [Pregram], an ORP participant must file with ERS
[the system] the results of a medical examination of the ORP partici-
pant. After an ORP participant applies for ORP disabled retiree status
in the GBP, ERS [Program; the system] may require the ORP partic-
ipant to submit additional information about the disability. ERS [The
system] will prescribe forms for the information required by this sec-
tion.

(2) Ifalicensed physician designated by ERS [the system]
finds that the ORP participant is mentally or physically disabled from
the further performance of duty and that the disability is probably per-
manent, the physician will certify the disability. The executive direc-
tor is authorized to approve ORP disabled retiree status in the GBP
[Program] after a certification of disability is made. Once each year
during the first five years after an ORP participant enrolls in the GBP
[Program] as an ORP disabled retiree, and once in each three-year pe-
riod after that, ERS [the system] may require an ORP disabled retiree to
undergo a medical examination by a physician ERS [the system] desig-
nates. If an ORP disabled retiree refuses to submit to a medical exam-
ination as provided by this section, ERS [the system] will suspend the
ORP disabled retiree's enrollment in the GBP [Program] until the ORP
disabled retiree submits to an examination. ERS [The system] will ter-
minate the ORP disabled retiree's coverage in the GBP [Program] and
notify the ORP participant in writing if:

(A) ERS [the system] concurs with a certification issued
by the designated physician which finds that an ORP disabled retiree is
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no longer mentally or physically disabled from the further performance
of duty; or

(B) an ORP disabled retiree refuses for more than one
year to submit to a required medical examination.

(3) The effective date of coverage for an ORP disabled re-
tiree in the GBP [Program] is the first of the month following the date
the application for ORP disabled retiree status in the GBP is approved
by ERS [Program is received by the system], or the first of the month
following the date employment is terminated, whichever is later.

(g) [&)] Former members of the Legislature. A former mem-
ber of the Legislature authorized by §1551.108(1) of the Act to continue
to participate in the GBP [Pregram] is eligible for the coverage, other
than disability income insurance coverage, in effect on the day before
the member leaves office.

(h) [€)] Former employees of the Legislature. A former em-
ployee of the Legislature authorized by §1551.108(2) of the Act to con-
tinue to participate in the GBP [Program] is eligible for the coverage,
other than disability income insurance coverage, in effect on the day
before the employee terminates employment.

(i) Former board members. Subject to the limitations of this
subsection, a former member of a board or commission or of the gov-
erning body of an institution of higher education, as both are described
in §1551.109 of the Act, is eligible to continue the coverage, other than
disability income insurance coverage, in effect on the day before the
member leaves office if no lapse in coverage occurs after the end of the
term of office. Life insurance overage may not exceed Election II.

(j) [€o] Continuation of GBP health, dental and vision cover-
age [and dental eoverages] only for certain spouses and dependent chil-
dren of employee/retirees, and for certain terminating employees, their
spouses, and dependent children (as provided by COBRA) [the Cen-
solidated Omnibus Budget Reconeiliation Aet; Publie Law 99-272)).

(1) The surviving spouse and/or dependent child/children
of a deceased employee/retiree [employee or retiree] who are not eli-
gible to continue coverage under the provisions of the Act [Iasuranee
Cede] or subsection (e) [(H] of this section, who are not entitled to
benefits under the Social Security Act, Title XVIII, and who are not
covered under any other group health plan, [er whe were eovered by
a plan that subjects them to a preexisting conditions limitation or ex-
chasion that was net satisfied by the serviee eredit provisions of Pub-
lie Law 104-91 Health Insurance Portability and Accountability Aet
HIPAA)] may continue for up to 36 months the GBP health, dental
and vision coverage [and dental eoverages] only that were in effect im-
mediately prior to the date of death of the employee/retiree. A formal
election must be made to continue coverage by the surviving spouse
and/or the dependent child/children. The formal election must be post-
marked or received by ERS [the system] within 60 days of the date of
notice contained in the notice of right to continue coverage form or by
the date coverage terminated, whichever is later.

(2) An employee whose employment has been terminated
voluntarily or involuntarily (other than for gross misconduct), whose
work hours have been reduced such that the employee is no longer el-
igible for the GBP [Pregram] as an employee, or whose coverage has
ended following the maximum period of LWOP [leave witheut pay]
as provided for in §81.7(g)(2)(A) [§8+-Fm)(2)A)] of this chapter, ex-

cept for those persons not eligible pursuant to §81.11(f) [§8+HH)]
of this chapter (relating to Cancellation of Coverage and Sanctions)

[Fermination of Coverage)], and/or his/her [his or her| spouse and/or
dependent child/children who are not eligible to continue coverage un-
der the provisions of the Act [Insuranee Cede] or subsection (f), (g)
or (h) [er ()] of this section, who are not entitled to benefits under the

Social Security Act, Title XVIII, who are not covered under any other
group health plan, [er whe were covered by a plan that subjeets them
to a preexisting conditions limitation or exclusion that was net satis-

fied by the service eredit provisions of Publie Law 104-91 (HIPAA)]
may continue for up to 18 months the GBP health, dental and vision
coverage [and dental eoverages] only without the basic term life that
were in effect immediately prior to the date of the loss of coverage. A
formal election must be made to continue coverage by the employee
and/or his/her [his or her| spouse and/or dependent child/children. The
formal election must be postmarked or received by ERS [the system]
within 60 days of the date of notice contained in the notice of right to
continue coverage form or by the date coverage terminated, whichever
is later.

(3) If an employee, spouse, or dependent child is deter-
mined by the Social Security Administration to have been disabled be-
fore or during the first 60 days of continuation coverage, all covered
individuals may continue GBP health, dental and vision coverage [and
dental eoverages] extended up to an additional 11 months, for a total of
29 months. Notification of the Social Security Administration's deter-
mination must be received by ERS [the system] before the end of the
original 18 months of continuation coverage. Continuation coverage
will be canceled the month that begins more than 30 days after the date
the Social Security Administration determines that the participant is no
longer disabled.

(4) A spouse who is divorced from an employee/retiree
and/or the spouse's dependent child/children who are not otherwise el-
igible to continue coverage under the provisions of the Act [Jasurance
Ceode] or subsection (c) [(d)] of this section, who are not entitled to
benefits under the Social Security Act, Title XVIII, who are not cov-
ered under any other group health plan, [er whe are covered by a plan
that subjeets them to a preexisting conditions limitation or exclusion
that was net satisfied by the service eredit provisions of Publie Law
104-92 (HIPAA);] may continue for up to 36 months the GBP health,
dental and vision coverage [and dental eoverages] only that were
in effect immediately prior to the date the divorce decree is signed.
The employee/retiree or the divorced spouse or the divorced spouse's
dependent child/children must notify ERS [the system] through the
[employing department or retiree] benefits coordinator of the divorce
within 60 days from the date the divorce decree is signed. A formal
election must be made to continue coverage by the divorced spouse
and/or the dependent child/children. The formal election must be
postmarked or received by ERS [the system] within 60 days of the
date of notice contained in the notice of right to continue coverage
form or by the date coverage is terminated, whichever is later.

f5) A dependent ehild under 26 years of age whe mar-
ries, who is not entitled to benefits under the Social Security Act, Title
XVHL whe is not eovered under any other group health plan; or whe
are covered by a plan that subjeets the child to a preexisting condi-
tions limitation or exclusion that was not satisfied by the service eredit
provisions of Public Law 104-91 (HIPAA); may continue for up to 36
months the health and dental coverages only that were in effect im-
mediately prior to the date of the marriage. The married child or the
employee/retiree must notify the system through the employing depart-
ment or retiree benefits coordinator of the marriage within 60 days from
the date of the marriage. A formal election must be made by the married
child to continue coverage. The formal election must be postmarked or
in the netice of right to continue coverage form or by the date coverage

(5) [€6)] A dependent child who has attained 26 years of
age, who is not otherwise eligible to continue coverage indefinitely un-
der the provisions of the Act [Insurance Cede] or subsection (c) [(d)]
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of this section, who is not entitled to benefits under the Social Secu-
rity Act, Title XVIII, who is not covered under any other group health
plan, [er whe is covered by a plan that subjeets the child to a preexisting
conditions limitation or exclusion that was not satisfied by the service
eredit provisions of Publie Law 104-91 (HIPAA)] may continue for
up to 36 months the GBP health, dental and vision coverage [and den-
tal eoverages] only that were in effect immediately prior to the date
of the child's 26th birthday. The child or employee/retiree must notify
ERS [the system] through the [employing department or retiree] ben-
efits coordinator within 60 days of the child's 26th birthday. A formal
election must be made by the 26-year-old child to continue coverage.
The formal election must be postmarked or received by ERS [the sys-
tem] within 60 days of the date of notice contained in the notice of
right to continue coverage form or by the date coverage is terminated,
whichever is later.

(6) [€P] Extension of continuation of coverage for certain
spouses and/or dependent child/children of former employees who are
continuing coverage under the provisions of paragraph (2) of this sub-
section is governed by the following provisions.

(A) The surviving spouse and/or dependent child/chil-
dren of a deceased former employee whose death occurred during the
period of continuation coverage, who satisfy the provisions of para-
graph (1) of this subsection and who notify ERS [the Employees Re-
tirement System of Texas| within 60 days of the date of death of the
former employee are entitled to a total of 36 months of continuation
coverage.

(B) A spouse who is divorced from a former employee
during the period of continuation coverage and/or the divorced spouse's
dependent child/children who satisfy the provisions of paragraph (4)
of this subsection are entitled to a total of 36 months of continuation
coverage.

[(€) A dependent child under 26 years of age who mar-
ries during the period of continuation coverage and whe satisfies the
provisions of paragraph (5) of this subsection is entitled to a total o 36
months of continuation coverage}

(C) [] A dependent child who attains the age of 26
years during the period of continuation coverage and who satisfies the
provisions of paragraph (5) [€6)] of this subsection is entitled to a total
of 36 months of continuation coverage.

(D) [(B)] An employee, spouse, or dependent child de-
termined by the Social Security Administration to be disabled at the
time of termination of the employee's employment and who satisfies
the provisions of paragraph (3) of this subsection is entitled to not more
than [te a tetal f] 29 months of continuation coverage.

(E) [E9] No person shall be allowed to continue GBP
health, dental and vision coverage [and dental ceverages] under the
provisions of this subsection for more than 36 months.

(7) [€®)] A person who continues benefits under the provi-
sions of paragraphs (1) - (6) [(D] of this subsection may change cov-
erage levels or plans during the continuation period on the same basis
as an employee/retiree participant, provided, however, that GBP health
coverage [and dental eoverages] which is [are] canceled during the con-
tinuation period may not be reestablished.

(8) [)] In all situations deemed applicable by ERS [the
Employees Retirement System of Fexas] where state or federal laws
or regulations mandate specific terms or provisions which are omit-
ted or conflict with specific terms or provisions of the plan documents
or ERS' [group eontraets or trustees'] rules, the appropriate plan doc-
uments [eentraets] and rules shall be interpreted and administered to
comply with such laws or regulations.

HDH Former board members: Subjeet to the limitations of this
subseetion; a former member of a board or commission or of the gov-
erning body of an institution of higher education; as both are deseribed
in §1551.109, Insurance Code, is eligible to continue the coverage,
other than disability income insurance coverage; in effect on the day
before the member leaves office if no lapse in coverage occurs after
Election 11}
$81.7.  Enrollment and Participation.

(a) Enrollment Categories.

(1) [a)] Full-time employees and their dependents.

(A) [D] A new employee:

(i) [€A)] who is not subject to the health insurance
waiting period and is eligible under the Act and as provided for in
§81.5(a)(1) [§815¢a)] of this chapter (relating to Eligibility) for auto-
matic insurance coverage, shall be enrolled in the basic plan [ef health
and life insuranee] unless the employee completes an enrollment form
to elect other coverage [eeverages]| or to waive GBP health cover-
age as provided in §81.8 of this chapter (relating to Waiver of Health
Coverage). Coverage of an employee under the basic plan, and other
coverage [eoverages] selected as provided in this paragraph, becomes
[beeeme] effective on the date on which the employee begins active
duty.

(ii) [@B)] who is subject to the health insurance
waiting period and is eligible under the Act and as provided for in
§81.5(a)(1) [§8+5€a)] of this chapter for automatic insurance cover-
age, shall be enrolled in the basic plan [ef health and life insurance]
beginning on the first day of the calendar month following 60 [90]
days of employment unless, before this date, the employee completes
an enrollment form to elect other coverage [eeverages] or to waive
GBP health coverage as provided in §81.8 of this chapter.

iii) [€2)] who has [A new employee with] existing,
current, and continuous GBP health coverage as of the date the em-
ployee begins active duty is not subject to the health insurance waiting
period [established in $15511055; Insurance Code;] and is eligible to
enroll as a new employee in health insurance and additional coverage
[eeverages] and plans which include optional coverage [and voluntary
eoverages| by completing an enrollment form before the first day of the
calendar month after the date the employee begins active duty. Health
and additional coverage [eoverages] selected before the first day of the
calendar month after the date the employee begins active duty are ef-
fective the first day of the following month.

(B) [€3] Dependent enrollment and optional coverage
[eoverages]:

(i) [€A)] To enroll eligible dependents, to elect to en-
roll in an approved HMO, and to elect additional coverage [eeverages]
and plans which include optional coverage [and veluntary eeverages],
an employee not subject to the health insurance waiting period shall
complete an enrollment form within 30 days after the date on which the
employee begins active duty. Coverage [Coverages] selected within 30
days after the date on which the employee begins active duty becomes
[become] effective on the first day of the month following the date on
which the enrollment form is completed. An enrollment form com-
pleted after the initial period for enrollment as provided in this para-
graph is subject to the provisions of subsection (d) [(1)] of this section.

(ii) [B)] To enroll eligible dependents or to elect to
enroll in an approved HMO, an employee subject to the health insur-
ance waiting period shall complete an enrollment form before the first
day of the month following 60 [90] days of employment. Coverage
[Coverages] selected before the first day of the month following 60
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[90] days of employment becomes [become] effective on the first day
of the month following 60 [90] days of employment. An employee
completing an enrollment form after the initial period for enrollment
as provided in this paragraph is subject to the provisions of subsec-
tion (d) [()] of this section. The provisions of subsection (a)(1)(A)(ii)
of this section [paragraph (2) of this subseetion] apply to the election
of additional coverage [eeverages] and plans, which include optional

coverage [and veluntary eeverages|, for an employee subject to the
health insurance waiting period.

(C) [(4)] Except as otherwise provided in this section,
an employee may not change coverage [during a contract year).

(D) [65)] An eligible employee who enrolls in the GBP
[Pregram] is eligible to participate in premium conversion and shall be
automatically enrolled in the premium conversion plan. The employee
shall be automatically enrolled in the plan for subsequent plan years as
long as the employee remains on active duty.

(E) [€6)] Coverage for a newly eligible dependent, other
than a dependent referred to in subparagraph (F) or (H) of this para-
graph [(7) er (9) of this subseetion], will be effective on the first day
of the month following the date the person becomes a dependent if an
enrollment form is completed on or within 30 days after the date the
person first becomes a dependent. If the enrollment form is completed
and signed after the initial period for enrollment as provided in this
paragraph, the enrollment form will be governed by the rules in sub-
section (d) [(#)] of this section.

(F) [€H] A member's newborn natural child will be cov-
ered immediately and automatically for 30 days from the date of birth
in the health plan in effect for the employee/retiree [employee or re-
tiree]. A member's newly adopted child will be covered immediately
and automatically from the date of placement for adoption for 30 days
in the health plan in effect for the employee/retiree [employee or re-
tiree]. To continue coverage for more than 30 days after the date of
birth or placement for adoption, an enrollment form for GBP health
coverage must be submitted by the member within 30 days after the
date of birth or placement for adoption.

(G) [€®)] The effective date of a newborn natural child's
life and AD&D coverage [insuranee] will be the date of birth, if the
child is born alive, as certified by an attending physician. The effective
date of a newly adopted child's life and AD&D coverage [insuranee]
will be the date of placement for adoption. The effective date of all
other eligible dependents' life and AD&D coverage [insuranee cover-
ages] will be as stated in subparagraph (E) of this paragraph [¢6) of this
subseetion].

(H) [9)] GBP health [Health insuranee] coverage of
a member's [ar] ehglble child for whom a covered employee/retiree
[employee or retiree] is court-ordered to provide medical support be-
comes effective on the date on which the member's benefits coordinator
[department] receives a valid copy of the qualified medical child sup-
port [eourt] order.

(I) [(®)] The effective date of GBP health
[HealthSeleet of Texas] coverage for an employee's/retiree's
[employee's or retiree's] dependent, other than a newborn natural child
or newly adopted child, will be as stated in subparagraph (E) of this
paragraph [(6) ef this subsection].

(J) [€B)] For purposes of this section, an enrollment
form is completed when all information necessary to effect an enroll-
ment has been transmitted to ERS [the system] in the form and manner
prescribed by ERS [the system].

(2) [()] Part-time employees. A part-time employee or
other employee who is not automatically covered must complete an

application/enrollment form provided by ERS [the Employees Retire-
ment System of Texas;] authorizing necessary deductions for insurance
required contributions [premium payments] for elected coverage. All
other rules for enrollment stated in paragraph (1) of this subsection [¢a}
of this seetion], other than the rule as to automatic coverage, apply to
such employee:

(A) [(D]Ifthe employee is not subject to a health insur-
ance waiting period, this form must be submitted to ERS either through
ERS Online or [the Employees Retirement System of Texas] through

his/her benefits coordinator [his er her employing department] on, or
within 30 days after, the date on which the employee begins active duty.

(B) [€2)] If the employee is subject to a health insurance
waiting period, this form must be submitted to ERS either through ERS
Online or [the Employees Retirement System of Texas] through his/her
benefits coordinator [his er her employing department] before the first
day of the month following 60 [90] days of employment.

(C) [63)] If the employee has existing, current, and con-
tinuous GBP health coverage as of the date the employee begins ac-
tive duty, the employee is not subject to the health insurance waiting
period [established in §15511055; Insurance Code;] and is eligible to
enroll as a new employee in health insurance and additional coverage
[eeverages] and plans which include optional coverage [and veluntary
eoverages] by completing an enrollment form before the first day of the
calendar month after the date the employee begins active duty. Health
and additional coverage [eoverages] selected before the first day of the
calendar month after the date the employee begins active duty are ef-
fective the first day of the following month.

(3) [€e)] Retirees and their dependents.

(A) [D)] Provided the insurance required contributions
[required premiums] are paid or deducted, an employee's GBP health,
dental, vision and term life insurance coverage (including eligible de-
pendent coverage) [eeverages)] may be continued upon retirement as
provided in §81.5(b) [§8+-5¢e)] of this chapter. The life insurance will
be reduced to the maximum amount which the retiree is permitted to re-
tain under the insurance plan [eentraet] as a retiree. All other coverage
[eeverages] in force for an [the] active employee, but not available to a
retiree, will automatically be discontinued concurrently with the com-
mencement of retirement status. Except as provided in subparagraph
(E) of this paragraph [subsection (a)(6) of this seetion], if a retiree re-
tires directly from active duty [ serviee] and is not covered
as an active employee on the day before becoming an annuitant, the
retiree may enroll [will be enrelled] in the basic plan.

(B) [2)] A retiree may enroll in GBP health, dental,
vision and life insurance coverage [eeverages] for which the retiree is
eligible as provided in §81.5(b) [§8+5(e)] of this chapter, including
dependent coverage [eoverages], by completing an enrollment form
as specified in clauses (i) - (iii) of this subparagraph [subparagraphs
A) - (€) of this paragraph]. For the purposes of this subparagraph
[paragraph], the effective date of retirement of a retiree who is eligible
to receive, but who has not yet received [is net actually receiving], an
annuity is the date on which ERS [the system] receives written notice of
the retirement. An application/enrollment form received after the ini-
tial period for enrollment as provided in this subparagraph [paragraph],
is subject to the provisions of subsection (d) [()] of this section.

(i) [€A)] A retiree who is not subject to the health
insurance waiting period on the effective date of retirement as provided
n §81.5(b) [§81-5¢e}] of this chapter, may enroll in GBP health, dental,
vision and life insurance coverage [eeverages] or waive GBP health
coverage as provided in §81.8 of this chapter for which the retiree is
eligible, including dependent coverage, by completing an enrollment
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form or waiver of coverage as applicable before, on, or within 30 days
after, the retiree's effective date of retirement.

(ii) [B)] A retiree who is subject to the health insur-
ance waiting period on the effective date of retirement as provided in
§81.5(b) [§8+5€e)] of this chapter, may enroll in GBP health coverage
or waive GBP health coverage as provided in §81.8 of this chapter for
which the retiree is eligible, including dependent coverage, by com-
pleting an enrollment form or waiver of coverage as applicable, before
the first day of the calendar month following 60 [90] days after the date
of retirement or before the first day of the calendar month after the re-
tiree's 65th birthday, whichever is later as appropriate. The effective
date for such coverage [eeverages] shall be the first day of the calendar
month following 60 [99] days after the date of retirement or the first day
of the calendar month following the retiree's 65th birthday, whichever
is later as appropriate.

(iii) [€©)] A retiree who is ineligible for health in-
surance on the effective date of retirement as provided in §81. Sgb)
[§81-5¢e)] of this chapter, may enroll in GBP health coverage or waive
GBP health coverage as provided in §81.8 of this chapter for which the
retiree is eligible, including dependent coverage, by completing an en-
rollment form or waiver of coverage as applicable, before the first day
of the calendar month after the retiree's 65th birthday. The effective
date for such coverage [eeverages] shall be the first day of the calendar
month following 60 [90] days after the date of retirement or the first day
of the calendar month following the retiree's 65th birthday, whichever
is later.

(C) [3)] A retiree who becomes eligible for minimum
retiree optional life insurance coverage or dependent life insurance cov-
erage as provided in §81.5(b)(6) [§81+-5(e)(5)] of this chapter, may ap-
ply for approval of such coverage by providing evidence of insurability
acceptable to ERS [the system].

(D) [)] Enrollments in and applications to change
coverage become effective as provided in subparagraph (B) of this
paragraph [{2) of this subseetion| unless other coverage is [eoverages
are] in effect at that time. If other coverage is [eoverages are] in effect
at that time, coverage or waiver of coverage becomes effective on the
first day of the month following the date of approval of retirement by
ERS [the Employees Retirement System of Texas]; or, if cancellation
of the other coverage [eoeverages] preceded the date of approval of
retirement, the first day of the month following the date the other

coverage was [ecoverages were] canceled.

[(5 Al other enrollment rules stated in subseetions (a); th);
and (m) of this section apply to retirees:]
(E) [€6)] A retiree who seeks enrollment in GBP health
coverage [eoverages| after turning age 65 or is retired and enrolled in a
health [the basie] plan and turns age 65 will be automatically enrolled in
the Medicare Advantage Plan unless the retiree opts out of the Medi-
care Advantage Plan and enrolls in other coverage by completing an
enrollment form as specified in subparagraph (B)(i) - (iii) of this para-
graph [(2)(A) - {C) of this subseetion]. If the retiree is determined to
be ineligible for Medicare coverage, then he/she will be returned to the
coverage in place immediately before turning 65.

(F) [€D] A [ERS may determine that a] Medicare-eligi-
ble retiree who seeks enrollment in GBP health coverage [eeverages]
or is retired and enrolled in a health [the basie] plan and becomes eligi-
ble for Medicare will [may] be automatically enrolled in HealthSelect
Medicare Rx. A retiree who declines HealthSelect Medicare Rx loses
all GBP prescription drug coverage. If the retiree is determined to be
ineligible for Medicare coverage, then he/she will be returned to the
coverage in place immediately before turning 65.

(4) [€d)] Medicare-eligible Dependents.

(A) [€D]A dependent as defined in §81.1 [§8+-FHIDA)
- and H2)A) - (B)] of this chapter (relating to Definitions) who be-

comes eligible for Medicare-primary [Medieare primary] coverage as
specified in §81.1 [§8+-H23)] of this chapter, either through disabil-
ity, [er] age, or other requirements as set forth by CMS [er its suecees-
sor ageney], will be automatically enrolled in the Medicare Advantage
Plan unless the retiree and his/her dependents opt out of the Medicare
Advantage Plan and enroll in other coverage by completing an enroll-
ment form as specified in paragraph (3)(B)(i) - (iii) of this subsection

- () of this seetion]. If the dependent is determined to be
ineligible for Medicare coverage, then he/she will be returned to the
coverage in place immediately before turning 65.

(B) [2)] A [ERS may determine that a] Medicare-eli-
gible dependent eligible for GBP health coverage will [eeverages un-
der the GBP. may] be automatically enrolled in HealthSelect Medicare
Rx. A Medicare-eligible dependent who declines HealthSelect Medi-
care Rx loses all GBP prescription drug coverage. If the dependent is
determined to be ineligible for Medicare coverage, then he/she will be
returned to the coverage in place immediately before turning 65.

(5) [e)] Surviving dependents.

(A) [ED] Provided that the insurance required contribu-
tions [required premiums] are paid or deducted, the health, [and] den-
tal, and vision insurance coverage [eeverages] of a surviving depen-
dent may be continued on the death of the deceased employee/retiree
[employee or retiree] if the dependent is eligible for such coverage as

provided by §81.5(e) [§8+5(D] of this chapter.

(B) [€2)] A surviving spouse who is receiving an annu-
ity shall make insurance required contribution [premium] payments by
deductions from the annuity as provided in subsection (h)(7) of this
section [§813(b}2)A) of this chapter (relating to Administration)]. A
surviving spouse who is not receiving an annuity may make payments
as provided in subsection (h)(7) of this section [§8+3(b}2}B) of this
chapter].

(C) A Medicare-eligible surviving dependent eligible
for GBP health coverage will be automatically enrolled in the Medi-
care Advantage Plan unless the surviving dependent opts out of the
Medicare Advantage Plan and enrolls in other coverage.

@ [3)] A [ERS may determine that a] Medicare-el-
igible surviving dependent eligible for GBP health ¢ coverage will
[eoverages under the GBP may]| be automatlcally enrolled in Health-
Select Medicare Rx. A Medicare-eligible surviving dependent who
declines HealthSelect Medicare Rx loses all GBP prescription drug
coverage.

(6) [©] Former COBRA unmarried children. A former
COBRA unmarried child must provide an application to continue GBP
health, [and] dental and vision insurance coverage within 30 days after
the date the notice of eligibility is mailed by ERS [the system]. Cover-
age becomes effective on the first day of the month following the month
in which continuation coverage ends. Insurance required contribution
[Premium] payments must [may] be made as provided in subsection

(h)(1)(A) [$81-3(b)}2)B)] of this section [ehapter].

(b) [€g)] Premium conversion plans.

(1) An eligible employee participating in the GBP
[Program] is deemed to have elected to participate in the premium
conversion plan and to pay insurance required contributions [premivm
expenses| with pre-tax dollars as long as the employee remains on
active duty. The plan is intended to be qualified under the Internal
Revenue Code, §79 and §106.
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(2) Maximum benefit available. Subject to the limitations
set forth in these rules and in the plan, to avoid discrimination, the
maximum amount of flexible benefit dollars which a participant may
receive in any plan year for insurance required contributions [premium
expenses] under this section shall be the amount required to pay the par-
ticipant's portion of the insurance required contributions [premiums]
for coverage under each type of insurance included in the plan.

(c) [(h)] Special rules for additional coverage [eoverages] and
plans which include optional coverage [and voluntary coverages].

(1) Only an employee/retiree [employee or retiree] or a
former officer or employee specifically authorized to join the GBP

[Pregram] may apply for additional coverage [eeverages] and plans.
An employee/retiree may apply for or elect additional coverage
[eoverages] and plans for which he/she is eligible without concurrent
enrollment in GBP health coverage provided by the GBP [Pregram].
Additional coverage [eeverages| and plans, as determined by the
Board of Trustees [beard], may include:

(A) dental coverage;

(B) optional term life;

(C) dependent term life;

(D) short- and long-term disability;

(E) voluntary accidental death and dismemberment;
(F) long-term care; [ef]

(G) health care and dependent care reimbursement;|[-]
(H) commuter spending account;

(I) vision;

(J) limited purpose flexible spending account; or

(K) health savings account.

(2) Aneligible member [participant] in the GBP [Program]
and eligible dependents may participate in an approved HMO if they
reside in the approved service area of the HMO and are otherwise eli-
gible under the terms of the contract with the HMO.

(3) Aneligible member [partieipant] in the GBP [Program]|
electing additional coverage [eeverages] and plans and/or Consumer
Directed HealthSelect, HMO or Medicare Advantage coverage in lieu
of the basic plan [ef insuranee] is obligated for the full payment of
insurance required contributions [premiums]. If the insurance required
contributions [premiums] are not paid, all coverage [eoverages] not
fully funded by the state contribution will be canceled. A person
eligible for [entitled te] the state contribution will retain member-only
GBP [member enly] health coverage as a member provided the state
contribution is sufficient to cover the insurance required contribution
[premium] for such coverage. If the state contribution is not sufficient
for member-only [member enly] coverage in the health plan se-
lected by the member employee/retiree, the member employee/retiree
[employee or retiree; the employee or retiree] will be enrolled in the

basic plan or the Medicare Advantage Plan, as applicable, except as

provided for in subsection (g)(2)(B) [m)2)B)] of this section.

(4) Aneligible member [partieipant] in the GBP [Program]
enrolled in an HMO and the HMOQ's [whese] contract is not renewed

for the next fiscal year will be eligible to make one of the following
elections:

(A) change to another approved HMO for which the
member [participant] is eligible by completing an enrollment form dur-
ing the annual enrollment period. The effective date of the change in
coverage will be September 1;

[(B) cnroll in HealthSclect of Texas by completing an
is eligible to enroll in anether approved HMO- The effective date of
the change in coverage for the eligible participant shall be September
1. Eligible dependents may also be enrolled: The effective date of
coverage for dependents may be either September 1 or the first day of
the month following the date approval is received by the department;}

(B) [€©)] enroll in HealthSelect of Texas, Consumer Di-
rected HealthSelect, or a Medicare Advantage Plan (if eligible) by
completing an enrollment form during the annual enrollment period.
[Eligible dependents may also be enrolled-] The effective date of the
change in coverage will be September 1; or

(C) [)]ifthe member [partieipant] does not make one
of the elections, as defined in subparagraphs (A) or (B) [ - (C)] of this

paragraph, the member [pame}pam] and covered eligible dependents
will automatically be enrolled in the basic plan or the Medicare Ad-
vantage Plan, as applicable.

(5) A member [An employee; retiree; or other eligible pro-
gram partieipant] enrolled in an HMO whose contract with ERS is ter-
minated during the fiscal year or that [whieh] fails to maintain compli-
ance with the terms of its contract, as determined by ERS, [with the

Retirement System of Texas]| will be eligible to make one
of the following elections:

(A) change to another approved HMO for which the
member [partieipant] is eligible. The effective date of the change in
coverage will be determined by ERS; or [the beard:]

(B) enroll in HealthSelect of Texas, Consumer Directed
HealthSelect, or a Medicare Advantage Plan (if eligible) [provided the
participant is not eligible to enroll in another approved HMO]. The
effective date of the change in coverage will be determined by ERS.
[the beard; er]

HE) ifaparticipantis eligible to enroll in another HMO;
the board may allow the participant to enroll in HealthSeleet of Texas:
The effective date of the change in coverage will be determined by the
board.]

(d) [(] Changes in coverage after the initial period for enroll-
ment.

(1) Changes for a qualifying life event.

(A) Subject to the provisions of paragraphs (3) and (4)
of this subsection, a member [partieipant] shall be allowed to change
coverage during a plan year within thirty (30) days of a qualifying life
event that occurs as provided in this paragraph if the change in coverage
is consistent with the qualifying life event.

(B) A qualifying life event occurs when a participant
experiences one of the following changes:

(i) change in marital status;

(i) change in dependent status;

(iii) change in employment status;

(iv) change of address that results in loss of benefits
eligibility;

(v) change in Medicare or Medicaid status, or CHIP
[Children's Health Insuranee program (CHIP)] status;

(vi) significant cost of benefit or coverage change
imposed by a third party provider; or

(vii) change in coverage ordered by a court.
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(C) A member [participant] who loses benefits eligibil-
ity as a result of a change of address shall change coverage as provided
in paragraphs (6) - (9) of this subsection.

(D) A member [participant] may apply to change cov-
erage on, or within 30 days after, the date of the qualifying life event,
provided, however, a change in election due to CHIP or Medicaid sta-
tus under subparagraph (B) of this paragraph may be submitted on, or
within 60 days after, the change in CHIP or Medicaid status.

(E) Except as otherwise provided in subsection

(a)(1)(F) and (H) [(a)(P) and (9)] of this section, the change in coverage

is effective on the first day of the month following the date on which
the enrollment form is completed.

(F) Documentation may be required [Fhe plan admin-
istrator may require documentation] in support of the qualifying life
event.

(G) Following a qualifying life event, a member may
change applicable coverage, drop or add an eligible dependent if the
change is consistent with the qualifying life event.

(2) Effects of change in cost of benefits to the premium
conversion plan. There shall be an automatic adjustment in the amount
of premium conversion plan dollars used to purchase optional benefits
in the event of a change, for whatever reason, during an applicable
period of coverage, of the cost of providing such optional benefit to
the extent permitted by applicable law and regulation. The automatic
adjustment shall be equal to the increase or decrease in such cost. A
participant shall be deemed by virtue of participation in the plan to have
consented to the automatic adjustment.

(3) An eligible member [participant] who wishes to add or
increase optional coverage after the initial period for enrollment must
make application for approval by providing evidence of insurability
acceptable to ERS, if required [the system]. Unless not in compliance
with paragraph (1) of this subsection, coverage will become effective
on the first day of the month following the date approval is received
by ERS [the employee's benefits coordinator or by the system], if the
applicant is a retiree or an individual in a direct pay status. If the appli-
cant is an employee whose coverage was canceled while the employee
was on LWOP [in a leave without pay status], the approved change in
coverage will become effective on the date the employee returns to ac-
tive duty if the employee returns to active duty within 30 days of the
approval letter. If the date the employee returns to active duty is more
than 30 days after the date on the approval letter, the approval is null
and void; and a new application shall be required. An employee/retiree
[employee or retiree] may withdraw the application at any time prior
to the effective date of coverage by submitting a written notice of with-
drawal.

(4) The evidence of insurability provision applies only to:

(A) employees who wish to enroll in Elections III or IV
optional term life insurance, except as otherwise provided in subsection
() [D)] of this section;

(B) employees who wish to enroll in or increase op-
tional term life insurance, dependent life insurance, or disability in-
come insurance after the initial period for enrollment;

(C) employees enrolled in the GBP [Program] whose
coverage was waived, dropped or canceled, except as otherwise pro-
vided in subsection (f) [(H] of this section; and

(D) retirees who wish to enroll in minimum optional
life insurance [eoverage] or dependent life insurance [eeverage] as pro-
vided in subsection (a)(3)(C) [()}3)] of this section.

(5) An employee/retiree [employee or retiree] who wishes

to add eligible dependents to the employee's/retiree's [employee's or
retiree's] HMO coverage may do so:

(A) during the annual enrollment period [(coverage will
become effective on September D); or

(B) upon the occurrence of a qualifying life event as
provided in paragraph (1) of this subsection.

(6) A member [partieipant] who is enrolled in an approved
HMO and who permanently moves out of the HMO service area shall
make one of the following elections, to become effective on the first
day of the month following the date on which the member [participant]
moves out of the HMO service area:

(A) enroll in another approved HMO for which the
member [partieipant] and all covered dependents are eligible; or

(B) if the member [participant] and all covered depen-
dents are not eligible to enroll in an approved HMO; either:

(i) enroll in HealthSelect of Texas or Consumer Di-
rected HealthSelect; or

(i) enroll in an approved HMO if the member
[partieipant] is eligible, and drop any ineligible covered dependent,
unless not in compliance with §81.11(c)(3) [§8+-H{a)2)] of this
chapter (relating to Cancellation [Termination] of Coverage and
Sanctions).

(7) When a covered dependent of a member [participant]
permanently moves out of the member's [participant's] HMO service
area, the member [participant] shall make one of the following elec-
tions, to become effective on the first day of the month following the
date on which the dependent moves out of the HMO service area:

(A) drop the ineligible dependent, unless not in compli-

ance with §81.11(c)(3) [§8+1Ha)2)] of this chapter;

(B) enroll in an approved HMO if the member
[partieipant] and all covered dependents are eligible; or

(C) enroll in HealthSelect of Texas or Consumer Di-
rected HealthSelect, provided the eligible member [participant] and all
dependents enroll in the same health plan [HealthSeleet] at that time.

(8) Aneligible member [participant] will be allowed an an-
nual opportunity to make changes in coverage.

(A) Subject to other requirements of this section, a
member [participant] will be allowed to:

(i) change or enroll themselves and any eligible de-
pendents in an eligible health, dental or vision plan [frem ene HMO to
another HMOJ;

i) change between HealthSeleet of Texas and an

HMO:]

1tiit)  apply for coverage in HealthSelect; if eligibles}

Hiv) seleet in-area or out-of-area ecoverage in
HealthSeleet of Texas based on county of residence or county of
work:]

[(v) enroll in a dental plan:}

[(vi) change dental plans;]

[(vii) enroll eligible dependents in an HMO or den-
tal coverage:]

fiit)  apply for dependent coverage in HealthSeleet
of Texas; if the participant is enrolled in HealthSeleet of Texas:}
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(ii) [@x)] enroll themselves and their eligible depen-
dents in an eligible health, [HMO and in a] dental or vision plan from
a waived or canceled status;

(iii)  [(9)] add, decrease or cancel eligible coverage,
unless prohibited by §81.11(c)(3) [§8+-1Ha)2)] of this chapter;

(iv) [&D)] apply for coverage as provided in para-
graph (3) of this subsection; and

(v) [&iD] waive any or all GBP [health] coverage
including health as provided in §81.8 of this chapter.

(B) Surviving dependents and former COBRA unmar-
ried children are not eligible to add dependents to coverage through an-

nual enrollment. A [for the previsions in subparagraph (A)Gv); (vib);
(viib); (%), (x1) or (xii) of this paragraph, exeept that a] surviving depen-
dent or former COBRA unmarried child may enroll an eligible depen-
dent in dental or vision insurance coverage if the dependent is enrolled
in health insurance coverage.

(C) Annual enrollment opportunities will be scheduled
each year at times announced by ERS. [Such oppertunity will be sched-
uled prior to September 1 of cach year at times announced by the sys-
cffeetive September 1.]

(9) A participant who is a retiree or a surviving dependent,
or who is in a direct pay status, may decrease or cancel any coverage
at any time unless such coverage is health insurance coverage ordered
by a court as provided in §81.5(c) [§84-5¢d}] of this chapter.

{(10) Following a qualifying lifc event, a participant may
enrell in; or add an eligible dependent in; HealthSeleet of Texas-}

(10) [ED] A member [partieipant]| and his/her dependents

who are enrolled in the Medicare Advantage Plan may collectively
enroll [apply for eeverage] in HealthSelect of Texas, Consumer Di-
rected HealthSelect or an HMO.

(A) Such opportunity will be scheduled on at least an
annual basis each year, at times announced by ERS [the system].

(B) Additional opportunities will occur each month
prior to an annual enrollment period. Coverage selected during these
opportunities will be effective on the first of the month following
processing by CMS.

(11) [E2)] If a member [participant] drops coverage for
his/her [his or her]| dependent because the dependent gained other cov-

erage effective the first day of a month, then the effective date of the
qualifying life event can be either the last day of the month preceding
the gained coverage or on the first day of the month in which the gained
coverage is effective.

R . it lusion. The . e
tions exelasion shall apply to employees whe enroll in disability eov-
erage. The exclusion for benefit payments shall not apply after the first
six eonsecutive months that the employee has been aetively at werk or
after the employee's disability coverage has been continuously in foree
for 12 menths for a preexisting condition; as defined in §81-1 of this
chapter (relating to Definitions). The preexisting conditions exclusion
will net apply to a medical condition resulting from congenital or birth
defeets]

(e) [€9)] Special provisions relating to term life benefits

(1) An employee or annuitant who is enrolled in the group
term life insurance plan may file a claim for an accelerated life benefit
for himself or his covered dependent in accordance with the terms of
the plan in effect at that time. An accelerated life benefit paid will be

deducted from the amount that would otherwise be payable under the
plan.

(2) An employee or annuitant who is enrolled in the group
term life insurance plan may make, in conjunction with receipt of a vi-
atical settlement, an irrevocable beneficiary designation in accordance
with the terms of the plan in effect at that time.

() [] Re-enrollment in the GBP [Pregram].

(1) The provisions of subsection (a)(1) of this section shall
apply to the enrollment of an employee who terminates employment
and returns to active duty within the same fiscal [eentraet] year, who
transfers from one employer [department] to another, or who returns to
active duty after a period of LWOP [{eave witheut pay]| during which
coverage is canceled.

(2) Anemployee to whom paragraph (1) of this subsection
applies shall be subject to the same requirements as a newly hired em-
ployee to re-enroll in the coverage [eeverages] in which the employee
was previously enrolled. Provided that all applicable preexisting con-
ditions exclusions were satisfied on the date of termination, transfer, or
cancellation, no new preexisting conditions exclusions will apply. If
not, any remaining period of preexisting conditions exclusions must be
satisfied upon re-enrollment.

(3) If an employee is a member of the Texas National
Guard or any of the reserve components of the United States armed
forces, and the employee's coverage is [eoverages are] canceled
during a period of LWOP [leave witheut pay] or upon termination of
employment as the result of an assignment to active military duty, the
period of active military duty shall be applied toward satisfaction of
any period of preexisting conditions exclusions remaining upon the
employee's return to active employment.

(g) [Gm)] Continuing coverage in special circumstances.

(1) Continuation of coverage [eeverages] for terminating
employees. A terminating employee is eligible to continue all coverage
[eeverages] through the last day of the month in which employment is
terminated.

(2) Continuation of coverage [eeverages] for employees on
LWOP [in a leave without pay] status.

(A) An employee in LWOP [a leave witheut pay] sta-
tus may continue the coverage [eeverages| in effect on the date the
employee entered that status for the period of leave, but not more than
12 months. The employee must pay insurance required contributions
[premiums] directly as provided in subsection (h)(1)(A) of this section
[$3H3HDHBHD of this chapter].

(B) An employee whose LWOP [leave witheut pay] is
a result of the Family and Medical Leave Act of 1993 will continue
to receive the state contribution during such period of LWOP [leave
witheut pay]. The employee must pay insurance required contributions
[premiums] directly as defined in subsection (h)(1)(A) of this section
[§8H€b}€29(—8}€19 of this chapter]. Failure to make the payment of

insurance required contributions [required payment of premiums| by
the due date will result in the cancellation of all coverage [eeverages]

except for member-only [member enly| health and basic life cover-
age. The employee will continue in the health plan in which he/she [ke
or she] was enrolled immediately prior to the cancellation of all other
coverage. [eeverages: If a premium beyond the state contribution for
make the required payment of premiums direetly to the employing de-
partment upen return to active duty:]

(3) Continuation of coverage [eeverages] for a former
member or employee of the Legislature. Provided that the insurance
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required contributions [required premiums] are paid, the GBP health,
dental, vision and life insurance coverage [eeverages] of a former
member or employee of the Legislature may be continued on conclu-
sion of the term of office or employment.

(4) Continuation coverage for a former board member.
Provided that the insurance required contributions are paid, the GBP
health, dental, vision and life insurance coverage of a former member
of a board or commission, or of the governing body of an institution
of higher education, as both are described in §1551.109 of the Act,
may be continued on conclusion of service if no lapse in coverage
occurs after the term of office. Life insurance will be reduced to the
maximum amount for which the former board member is eligible.

(5) [#] Continuation of coverage [eeverages] for a former
judge. A former state of Texas judge, who is eligible for judicial assign-

ments and who does not serve on judicial assignments during a period
of one calendar month or longer, may continue the coverage that was
[eeverages that were] in effect during the calendar month immediately
prior to the month in which the former judge did not serve on judicial
assignments. This coverage [Fhese eoverages] may continue for no
more than 12 continuous months during which the former judge does
not serve on judicial assignments as long as, during the period, the for-
mer judge continues to be eligible for assignment.

(6) [€65)] Continuation of [health and dental] coverage
for a surviving spouse and/or dependent child/children of a deceased

employee/retiree [employee or retiree]. The surviving spouse and/or
dependent child/children of a deceased employee/retiree, who, in

accordance with §81.5()(1) [§8+5da¢D] of this chapter, elects to
continue coverage may do so by submitting the required election
notification and enrollment forms to ERS [the system]. The enrollment
form, including all insurance required contributions [premiums]| due
for the election/enrollment period, must be postmarked or received by
ERS [the system] on or before the date indicated on the continuation of
coverage enrollment form. Continuing coverage will begin on the first
day of the month following the month in which the employee/retiree
dies, provided all [greup] insurance required contributions [premiums]
due for the month in which the employee/retiree died and for the
election/enrollment period have been paid in full.

(7) [¢6)] Continuation of [health and dental] coverage for
a covered employee whose employment has been terminated, volun-
tarily or involuntarily (other than for gross misconduct), whose work
hours have been reduced such that the employee is no longer eligible
for the GBP [Pregram| as an employee, or whose coverage has ended
following the maximum period of LWOP [leave without pay] as pro-
vided in paragraph (2)(A) of this subsection. An employee, his/her
[his er her] spouse and/or dependent child/children, who, in accor-
dance with §81.5(j)(2) [§8+-5d2)] of this chapter, elect [eleets] to
continue GBP health, dental and vision coverage [and dental cover-
ages| may do so by submitting the required election notification and
enrollment forms to ERS [the system]. The enrollment form, includ-
ing all insurance required contributions [premiums] due for the elec-
tion/enrollment period, must be postmarked or received by ERS [the
system] on or before the date indicated on the continuation of cover-
age enrollment form. Continuing coverage will begin on the first day of
the month following the month in which the employee's coverage ends,
provided all [greup] insurance required contributions [premiums] due
for the month in which the coverage ends and for the election/enroll-
ment period have been paid in full.

8 [(—79] Continuation of [health and dental] coverage
for a spouse who is divorced from a member [an employee/retiree]
and/or the spouse's dependent child/children. The divorced spouse
and/or the spouse's dependent child/children [(net previded for by
§81-5¢a) of this chapter)] of an employee/retiree who, in accordance

with §81.5(7)(4) [§8+-5d4)] of this chapter, elect [eleets] to continue

coverage may do so by submitting the required election notification
and enrollment forms to ERS [the system]. The enrollment form,
including all insurance required contributions [premiums] due for
the election/enrollment period, must be postmarked or received by
ERS [the system] on or before the date indicated on the continuation
of coverage enrollment form. Continuing coverage will begin on
the first day of the month following the month in which the divorce
decree is signed, provided all [greup] insurance required contributions
[premiums] due for the month in which the divorce decree is signed
and for the election/enrollment period have been paid in full.

f8) Continuation of health and dental coverage for a
dependent child under 26 years of age who marries: A dependent
child under 26 years of age who marries and whe; in accordance with
§81E50(5) of this chapter; eleets to continue coverage may do so by
to the system. The enrollment form; inclading all premiums due for
the electionfenrollment period; must be postmarked or received by
the system on or before the date indicated on the continuation of
coverage enrollment form. Continuing coverage will begin on the first
day of the month following the month in which the dependent child's
meﬂthmwh}eh%hedepeﬁd%{ehﬂdrsmafﬂageeeeuﬁedaﬁdfefme
election/enrollment period have been paid in full}

(9) Continuation of [health and dental] coverage for a
dependent child who has attained 26 years of age. A 26-year-old de-
pendent child (not provided for by §81. 510) [§815(e)] of this chapter)
of a member [an employee/retiree] who, in accordance with §81.5(j)(5)
[§84é€lé€6)] of this chapter, elects to continue coverage may do so
by submitting the required election notification and enrollment forms
to ERS [the system]. The enrollment form, including all insurance
required contributions [premiums] due for the election/enrollment
period, must be postmarked or received by ERS [the system] on or
before the date indicated on the continuation of coverage enrollment
form. Continuing coverage will begin on the first day of the month
following the month in which the dependent child of the member
[employee/retiree] attains 26 years of age, provided all [greup] insur-
ance required contributions [premiums] due for the month in which
the dependent child attained age 26 and for the election/enrollment
period have been paid in full.

(10) Extension of continuation of coverage [health and
dental eoverages] for certain dependents [spouses and/er dependent
ehild/ehildren] of former employees who are continuing coverage
under the provisions of paragraph (6) of this subsection.

(A) The surviving dependent [speuse and/or dependent
child/ehildren] of a deceased former employee, who, in accordance

with §81.5(G)(6)(A) [§8E50NDA)] of this chapter, elects to extend
continuation coverage may do so by submitting the required election
notification and enrollment forms to ERS [the Employees Retirement
System of Fexas]. The enrollment form, including all insurance re-
quired contributions [premiums] due for the election/enrollment pe-
riod, must be postmarked or received by ERS [the Employees Retire-
ment System of Texas] on or before the date indicated on the contin-
uation enrollment form. The election/enrollment period begins on the
first day of the month following the month in which the former em-
ployee died.

(B) A spouse who is divorced from a former employee
and/or the divorced spouse's dependent child/children, who, in accor-
dance with §81.5(j)(6)(B) [§3+5d)¢H@B)] of this chapter, elects to ex-
tend continuation coverage may do so by submitting the required elec-
tion notification and enrollment forms to ERS [the Employees Retire-
ment System of Texas]. The enrollment form, including all insurance
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required contributions [premiums] due for the election/enrollment pe-
riod, must be postmarked or received by ERS [the Employees Retire-
ment System of Texas] on or before the date indicated on the contin-
uation enrollment form. The election/enrollment period begins on the
first day of the month following the month in which the divorce decree
was signed.

HE) A dependent child under 26 years of age whe mar-
ries; whe; in aceordanee with §81-50HD(C) of this chapter; eleets to
election notification and enrollment forms to the Employees Retire-
due for the election/enrollment period; must be postmarked or received
by the Employees Retirement System of Texas on or before the date
indicated on the continuation enrollment form. The election/enroll-
ment period begins on the first day of the month following the month
in which the dependent child marries}

(C) [)] A dependent child who has attained 26 years
of age, who, in accordance with §81.5(j)(6)(C) [§8+5d)(H@D)] of this
chapter, elects to extend continuation coverage may do so by submit-
ting the required election notification and enrollment forms to ERS [the
Employees Retirement System of Texas]. The enrollment form, includ-
ing all insurance required contributions [premiums] due for the elec-
tion/enrollment period, must be postmarked or received by ERS [the
Employees Retirement System of Texas] on or before the date indicated
on the continuation enrollment form. The election/enrollment period
begins on the first day of the month following the month in which the
dependent child attained age 26.

(11) Continuation coverage defined. Continuation cover-
age as provided for in paragraphs (6) [(5)] - (10) of this subsection
means the continuation of only GBP health, dental and vision coverage
which meets [and dental coverage benefits which meet] the following
requirements.

(A) Type of benefit coverage. The coverage shall con-
sist of only the GBP health, dental and vision coverage [and dental
eoverages|, which, as of the time the coverage is being provided, are
identical to the GBP health, dental and vision coverage [and dental eov-
erages| provided for a similarly situated person for whom a cessation
of coverage event has not occurred.

(B) Period of coverage. The coverage shall extend for
at least the period beginning on the first day of the month following the
date of the cessation of coverage event and ending not earlier than the
earliest of the following:

(i) in the case of loss of coverage due to termination
of an employee's employment for other than gross misconduct, reduc-
tion in work hours, or end of maximum period of LWOP [leave without
pay], the last day of the 18th calendar month of the continuation period;

(ii) in the case of loss of coverage due to termination
of an employee's employment for other than gross misconduct, reduc-
tion in work hours, or end of maximum period of LWOP [leave with-
out pay], if the employee, spouse, or dependent child has been certified
by the Social Security Administration as being disabled as provided in
§81.5()(3) [§8+5()3)] of this chapter, up to the last day of the 29th
calendar month of the continuation period;

(iii) in any case other than loss of coverage due to
termination of an employee's employment for other than gross miscon-
duct, reduction in work hours, or end of maximum period of LWOP
[{eave witheut pay], the last day of the 36th calendar month of the con-
tinuation period;

(iv) the date on which the employer ceases to pro-
vide any group health plan to any employee/retiree;

(v) the date on which coverage ceases under the plan
due to failure to make timely payment of any insurance required contri-
bution [premium required] as provided in subsection (h) of this section
[$813b)2)B)G) and (i) of this chapter];

(vi) the date on which the participant, after the date
of election, becomes covered under any other group health plan under
which the participant is not subject to a preexisting conditions limita-
tion or exclusion; or

[(vii) the date on which the participant, covered un-
der any other group health plan that subjeets him or her to a preexisting
conditions limitation or exclusion that was not satisfied by the service
eredit provisions of Publie Law 104-91 (HIRPAA); is no longer subjeet
to the preexisting conditions limitation or exclusion in the other plan:]

vii) [¢vii)] the date on which the participant, after
the date of election, becomes entitled to benefits under the Social Se-
curity Act, Title XVIIL.

(C) Insurance required contribution costs. [Premium
requirements:] The insurance required contribution [premium] for a
participant during the continuation coverage period will be 102% of
the employee's/retiree's GBP health, dental and vision coverage [health
and dental coverages only]| rate and is payable as provided in subsection
(h) of this section [§813MBH2BYGD of this ehapter].

(i) The insurance required contribution [premium)]
for a participant eligible for 36 months of coverage will be 102% of the
employee's/retiree's GBP health, dental and vision coverage rate [and
dental coverages only rate for the 19th through 36th months of cover-
age] and is payable as provided in subsection (h)(1)(A) of this section

[$813(b)2)B)i) of this chapter].

(i) The insurance required contribution [premium]
for a participant eligible for 29 months of coverage will increase to
[be] 150% of the employee's/retiree's GBP health, dental and vision
coverage [and dental eoverages enly] rate for the 19th through 29th
months of coverage and is payable as provided in subsection (h)(1)(A)

of this section [§8+-3(b)}(2)B)ii) of this chapter].

(D) No requirement of insurability. No evidence of
insurability is required for a participant who elects to continue GBP
health [émedieal)] coverage under the provisions of §81.5()(1) - (6)
[§8E5da(H) - €6)] of this chapter.

(E) Conversion option. An option to enroll under the
conversion plan available to employees/retirees is also available to a
participant who continues GBP coverage [health and dental coverages]
for the maximum period as provided in subparagraph (B)(i) - (iii) of
this paragraph. The conversion notice will be provided to a participant
during the 180-day period immediately preceding the end of the con-
tinuation period.

{32y Continuation coverage for a former board member
life insurance eoverages of a former member of a beard or commis-
sion; or of the governing body of an institution of higher education; as
both are deseribed in §1551-109; Insurance Code; may be continued
on conclusion of service if no lapse in coverage ocecurs after the term
of office- Life insurance will be reduced to the maximum amount for

(h) Payment of Insurance Required Contributions.

(1) A member whose monthly cost of coverage is greater
than the combined amount contributed by the state or employer for the
member's coverage must pay a monthly contribution in an amount that
exceeds the combined monthly contributions of the state or the em-
ployer. A member shall pay his/her monthly insurance required con-
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tributions through deductions from monthly compensation or annuity
payments or by direct payment, as provided in this paragraph.

(A) A member who is not receiving a monthly compen-
sation or an annuity payment, or is receiving a monthly compensation
or annuity payment that is less than the member's monthly insurance re-
quired contribution, shall pay his/her monthly insurance required con-
tribution under this subparagraph.

(i) _An employee whose monthly compensation is
less than the employee's monthly insurance required contribution shall
pay his/her monthly insurance required contribution through his/her
employer. A non-salaried board member of an employer shall pay
his/her monthly insurance required contributions through the employer

(4) The full cost for GBP health, dental and vision coverage
is required to be paid for a member's unmarried child who is over 26
years of age, whose coverage under COBRA expired, and who has
reinstated coverage in the GBP pursuant to §1551.158 of the Act. No
state contribution is paid for this coverage.

(5) Survivors of a paid law enforcement officer employed
by the state or a custodial employee of the institutional division of the
Texas Department of Criminal Justice who suffers a death in the line
of duty as provided by Chapter 615, Government Code, are eligible for
GBP coverage as provided in subparagraphs (A) - (C) of this paragraph.

(A) The insurance required contribution due under this
paragraph for a surviving spouse's GBP coverage is the same amount

for which he/she sits as a board member.

(i) A retiree whose monthly annuity payment is less
than the retiree's monthly insurance required contribution shall pay
his/her monthly insurance required contributions directly to ERS.

(B) If the member does not comply with subparagraph
(A) of this subsection by the due date required, ERS will cancel all
coverage not fully funded by the state contribution. If the state con-
tribution is sufficient to cover the required insurance contribution for
such coverage, the member will retain member-only health and basic
life coverage. If the state contribution is not sufficient to cover the
member-only coverage in the health plan selected, the member will be

as a member-only contribution. The state contribution applicable to
member-only coverage is applied to the surviving spouse's contribution

for the coverage.

(B) The insurance required contribution due under this
paragraph for GBP coverage for a surviving spouse with dependent
children is the same amount as the member-with-children contribution.
The state contribution applicable to member-with-children coverage
is applied to the contribution of the surviving spouse with dependent
children for the coverage.

(C) The insurance required contribution due under this
paragraph for a surviving dependent child's GBP coverage, when there

enrolled in the basic plan except as provided for in paragraph (2)(B) of

is no surviving spouse, is the same amount as member-only contribu-

this subsection.

(2) Aninstitution of higher education may contribute a por-
tion or all of the insurance required contribution for its part-time em-
ployees described by §1551.101(e)(2) of the Act, if:

(A) the institution of higher education pays the contri-
bution with funds that are not appropriated from the general revenue
fund;

(B) the institution of higher education electing to pay

tion. The state contribution applicable to member-only coverage is ap-
plied to the surviving dependent child's contribution for the coverage.

(D) The surviving spouse or surviving dependent child
must timely pay his/her insurance required contributions for the GBP
coverage. The survivor's contribution must be either deducted by ERS
from the survivor's annuity payment, if any, or submitted to ERS via
direct payment. Any applicable state contribution will be paid directly
to ERS by the employer that employed the deceased law enforcement
officer or custodial employee.

the contribution for its part-time employees does so for all similarly
situated eligible part-time employees; and

(C) the contribution paid as provided in this paragraph

(6) If a retiree whose eligibility for health insurance is
based on §§1551.102(i), 1551.111(e) or 1551.112(c) of the Act,
obtains interim health insurance as provided in §1551.323 of the Act,

is paid beginning on the first day of the month following the part-time

the retiree must pay the total contribution for such coverage for as long

employee's completion of any applicable waiting period.

(3) A participant who continues GBP health, dental and vi-
sion coverage under COBRA as provided in §81.5(j) of this chapter
(relating to Eligibility) must pay his/her monthly insurance contribu-
tions on the first day of each month covered.

(A) A participant's monthly insurance required contri-

as the retiree wants the coverage or until the first day of the month
following the retiree's 65th birthday. The amount of contribution shall
be determined by the Board of Trustees based on an actuarial deter-
mination, as recommended by ERS' consulting actuary for insurance,
of the estimated total claims costs for individuals eligible for such
coverage. If a retiree who is eligible for coverage under this paragraph
is also eligible for COBRA coverage, then COBRA coverage should

bution is 102% of the monthly amount charged for other participants

be exhausted, if possible, before applying for the coverage under this

in the same coverage category and in the same plan. All insurance
required contributions due for the election/enrollment period must be
postmarked or received by ERS on or before the date indicated on the
continuation of coverage enrollment form. Subsequent insurance re-
quired contributions are due on the first day of each month of the par-
ticipant's coverage and must be postmarked or received by ERS within
30 days of the due date to avoid cancellation of coverage.

(B) A participant's monthly insurance required contri-
bution for continuing coverage as provided in §81.5(j)(3) of this chapter
is increased after the 18th month of coverage to 150% of the monthly
amount charged for other participants in the same coverage category
and in the same plan. The participant's monthly insurance required

paragraph.

(7) A member's surviving spouse or surviving dependent
who is receiving an annuity shall authorize deductions for insurance
required contributions from the annuity as provided in paragraph (1) of
this subsection. A member's surviving spouse or surviving dependent
who is not receiving an annuity may make payments as provided in
paragraph (1)(A) of this subsection.

(i) The amount of state contribution for certain retirees is de-
termined in accordance with §1551.3196 of the Act.

(1) Anindividual is grandfathered at the time of retirement
and not subject to §1551.3196 of the Act, if on or before September 1,

contribution is due on the first day of each month covered, and must be

2014, the individual has served in one or more positions for at least five

postmarked or received by ERS within 30 days of the due date.

years for which the individual was eligible to participate in the GBP as
an employee.
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(2) Records of ERS shall be used to determine whether or

firm to reconsider the denial or other adverse decision prior to seeking

not an individual meets the grandfathering requirements specified in

grievance review by ERS. Any additional documentation in support of

paragraph (1) of this subsection. ERS may, in its sole discretion, require

the claim may be submitted to the carrier or administering firm with

an individual to provide additional documentation satisfactory to ERS

the request for reconsideration. If the claim is again denied, the claim,

that the individual meets the grandfathering requirements specified in

accompanied by all related documents and copies of correspondence

paragraph (1) of this subsection.
$81.8.  Waiver of Health Coverage.

(a) Eligibility for waiver. An [individual] eligible member [te
participate in the Program| may elect to waive GBP health coverage by
[in] the method and form specified by ERS [the System]:

(1) during the initial period of eligibility;

(2) after a qualifying life event; or
(3) during annual enrollment.

(b) Enrollment [Re-enrellment] in GBP health coverage after
waiver. An eligible member who previously waived GBP health
coverage, may enroll in GBP health coverage subject to the provisions
of §81.7 of this chapter (relating to Enrollment and Participation)
[individual who has waived health coverage is subject to the eligibility
and enrollment provisions of this chapter; should the individual eleet
to apply for health eoverage in the Program].

(c) Incentive Credit based on a waiver.

(1) Aneligible member, except for a survivor under Chap-
ter 615, Texas Government Code [emp}eyee or retiree eligible to par-
ticipate in the Program and] who waives GBP health coverage is [may
be] eligible for an incentive credit in lieu of the state contribution up to
the amount specified in the General Appropriations Act if the member
[individual]:

(A) would otherwise have been eligible for [te receive]
the state contribution to be made on his/her behalf; and

(B) demonstrates, in a manner specified by ERS, that
the member has other health coverage [the System; coverage by aﬂether
health benefit plan with] substantially equivalent to the GBP health

coverage [ecoverage to the basie plan].

(2) The incentive credit may be applied only toward the
cost of certain dental plans or AD&D coverage offered within the GBP

[eligible eptional coverage; as determined by the System].

optional coverage is not considered voluntary coverage for purpeses ef
the incentive credit in lieu of the state contribution.]

§$81.9.  Grievance Procedures [Procedure].

(a) Grievance procedures regarding the denial of claims by
administering firms for HealthSelect of Texas, Consumer Directed
HealthSelect and the Dental Choice Plans are set forth in the Master
Benefit Plan Documents for those plans. Internal and external reviews

of claims are subject to federal statutes and rules and §1551.356, of
the Act.

(b) The review procedures for a participant in an HMO, dental
health maintenance organization, vision plan, or a Medicare Advantage
Plan who is denied payment of insurance benefits, or otherwise receives
an adverse decision, are set forth in the applicable plan documents.
Those decisions are not appealable to ERS.

(c) Grievance procedures regarding the denial of a claim, de-
nial of eligibility for coverage other than dependent eligibility, or other
adverse decisions by a carrier or an administering firm for all GBP cov-
erage other than those subject to subsections (a) and (b) are set forth in
this subsection. A participant must request the carrier or administering

with the carrier or administering firm, may be submitted by the par-
ticipant to the executive director for review. A request for grievance
review must be filed with ERS by the participant in writing within 90
days from the date the carrier or administering firm formally denies the
claim, or provides notice of other adverse decision, and mails notice of
the denial and grievance right of appeal to the participant.

fta) Exeept for persons enrolled in an HMO; a Medicare Ad-
vantage Plan or other fully insured plan as determined by ERS; any
person participating in the Group Benefits Program insurance program
whe is denied payment of insurance benefits; or otherwise receives an
adverse decision; may request the carrier or administering firm to re-
and copies of correspondence with the insurance carrier or administer-
ing firm; may be submitted by the person to the exeeutive director of
the Employees Retirement System of Texas or the executive director's
designee for review: A request for grievance must be filed by the per-
son in writing within 90 days from the date the insurance carrier or ad-
appeat to the person}

{(b) Any participant with a grievance regarding eligibility or
other matters involving the Program may submit a written request to
the exeeutive director or the exeeutive director's designee to make a
determination on the matter in dispute-}

(d) [€e)] When the executive director [or the exeeuntive diree-
tor's designee] reviews any matter arising under this section, informa-
tion available to ERS will be considered. When the executive director
[er the exeeutive direetor's designee] completes the review and makes
a determination [deeision], all parties involved will be notified in writ-
ing of the decision.

Hd) Any participant aggrieved by the executive director's or
the executive director's designee's decision may appeal the decision to

the Board's designee provided the decision grants a right of appeal}

(e) To the extent allowed by statute, appeals of ERS' determi-
nation [Appeals of the Board's dest 's deeistonn] will be conducted
under the provisions of Chapter 67 of this title (relating to Hearings on
Disputed Claims) and the Act [Chapter 15515 Insuranee Cede]. A no-
tice of appeal [to the Board's designee] must be in writing and filed with
ERS within 30 days from the date ERS' determination [&he executive
director's or the executive director's designee's deeision] is served on
the participant [in accordanece with §67-7 of this title (relating to Eiling
and Service of Documents and Pleadings)].

(f) Matters initiated or referred to ERS concerning misrepre-
sentations or fraud are not subject to grievance procedures under this
rule.

$81.11.

Cancellation [Termination] of Coverage and Sanctions.

(a) A participant's coverage will end on the earliest of:

(1) the last day of the month in which insurance required
contributions for a participant's coverage are paid in full;

(2) thelast day of the month in which a participant becomes
ineligible for coverage;
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(3) the last day of the month, or other date as specified by
ERS, in which ERS instructs the relevant carriers and administering
firms to end a participant's coverage; or

(4) the effective date of a participant's expulsion from par-
ticipation in the GBP or specific coverage plans as provided under
§1551.351 of the Act.

(b) In addition to the dates described in subsection (a) of this
section, an employee's coverage will end on the earliest of:

(1) the last day of the month in which the employee's em-
ployment ends; or

(2) the last day of the month in which the employee retires,
unless the employee is eligible for coverage as a retiree.

(c) In addition to the dates described in subsection (a) of this
section, a dependent's coverage will end:

(1) on the last day of the month in which the employment
or retirement of the member who enrolled the dependent ends;

(2) on the last day of the month in which the dependent
ceases to be an eligible dependent as defined in §81.1 of this chapter
(relating to Definitions); or

(3) for qualified medical child support court-ordered de-
pendent GBP health coverage only:

(A) on the last day of the month in which the dependent
ceases to be an eligible dependent as defined in §81.1 of this chapter;
or

(B) the court order is invalidated or terminates.

(d) Cancellation of coverage for a surviving spouse or surviv-
ing dependent of a deceased member.

(1) If a surviving spouse or surviving dependent of a de-
ceased member becomes an employee eligible for GBP coverage, the
coverage based on the status of surviving spouse or surviving depen-
dent will be cancelled as of the eligibility date of the employee cover-
age. If the surviving spouse ceases to be an employee, the surviving
spouse may re-enroll in GBP coverage based on the status of surviving
spouse. If the surviving dependent ceases to be an employee, the sur-
viving dependent may re-enroll in GBP coverage based on the status
of surviving dependent for as long as he/she is an eligible dependent.

(2) If a surviving spouse or surviving dependent of a de-
ceased member cancels coverage that was based on the status of sur-
viving spouse or surviving dependent, he/she may not re-enroll in GBP
coverage, except as provided in paragraph (1) of this subsection.

(e) Required notice when a dependent loses eligibility for cov-
erage. A member is required to notify his/her benefits coordinator or
ERS in writing within 31 days from the date the member's dependent
loses eligibility for coverage. If the member fails to comply with this
notification requirement, the member and dependent may be subject to
sanctions pursuant to §1551.351 of the Act and subsection (f) of this
section.

f(a) Cancellation of coverage]

1 Ceoverage will continue through the last day of the
month in which eoverage is caneeled. Coverage canceled by a surviv-
ing spouse or dependent of a deceased retiree may never be reinstated;
execept as provided in paragraph (4) of this subseetion]

{(2) Court ordered health coverage for a dependent cannot
be canccled unless the dependent is no longer cligible as a dependent
as defined in §81.1 of this chapter (relating to Definitions), the court
order is no longer valid; or comparable coverage has been obtained:]

3 for a dependent; whoe marries or attains age
26; shall be eanceled as of the last day of the month following the date
of marriage or attainment of age 26; as the case may be]

a person who becomes a state employee shall be canceled as of the
aﬁdehg}bledepeﬁdeﬂteevemgemaybefemst&tedwhen{hesuwwmg
speuse terminates employment with the state]

15 Ceoverage shall be ecanceled for nen-payment of pre-

mium if 4 premivm is not paid within 30 days of the date payment is
fb) TFermination of employment. Coverages for an employee

whe terminates employment and his or her dependents shall continue
through the last day of the month in which employment is terminated.]

f€e) Less of dependent eligibility: 1n the event that an em-
ployee's or annuitant's enrolled dependent loses eligibility for contin-
wed partieipation in the Program; the employee/annuitant shall notify
his benefit coordinator or ERS in writing no later than thirty (30) days
from the day the dependent loses his eligibility. A failure to disclose
aloss of dependent eligibility required by this rule may result in sane-
tions being impeosed on the employee/annuitant pursuant to $1551351
Insurance Code and subsection {(d) of this seetion:]

(f) [€d)] Sanctions for Insurance Program Violations.

(1) ERS [The Employees Retirement System of Texas]
may rescind any insurance coverage or impose one or more sanctions
described by the Act [Insurance Code; Chapter 1551] against any
person, including, but not limited to, any current or former participant,
employee, annuitant, dependent or insurance claimant who commits
any of the violations enumerated in the Act [the Insurance Code;
Chapter 1551].

(2) Any person with a grievance regarding eligibility, pay-
ment of a claim or other matters for which an appeal is permitted in-
volving the GBP [Pregram] may submit a written request to the exec-
utive director to make a determination on the matter in dispute. Any
person who disputes a rescission of coverage, a denial of benefits or
sanctions imposed in connection with a determination made under the
Act [Insuranee Code; Chapter 1551], may appeal the determination in
accordance with §81.9 of this chapter (relating to Grievance Procedures
[Procedure]). A timely appeal of a determination made pursuant to the
Act [Insuranee Ceode; Chapter 1551] shall not stay the imposition of
sanctions. At the time such a determination is made pursuant to the Act
[Insuranee Code; Chapter1551], no further claims will be paid until the
ERS decision is final. Upon final agency action, all eligible claims, if
any, will be processed subject to any offsets for overpayments.

(3) Any hearing provided pursuant to this section shall be
a contested case under Government Code, Chapter 2001, and be con-
ducted in the manner prescribed by law and by Chapter 67 of this title
(relating to Hearings on Disputed Claims).

(4) Any person expelled from the GBP [Texas Employees

Benefits Program| may not be insured under any benefits plan

offered by the GBP [Pregram] for a period determined by ERS [the
Employees Retirement System of Texas].

(5) If a person's insurance coverage is rescinded, it may
be rescinded to the date of the inception of the coverage or from the
date of the prohibited conduct as found in the determination made in
accordance with the Act [Insurance Code; Chapter 1551].
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(6) ERS[The Retirenent System of Texas] also
may deny any claim filed to obtain benefits from the insurance coverage
in a manner prohibited under the Act [Insurance Code; Chapter 1551].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603194

Paula A. Jones

Deputy Executive Director and General Counsel
Employees Retirement System of Texas

Earliest possible date of adoption: August 7, 2016
For further information, please call: (877) 275-4377

¢ ¢ ¢

CHAPTER 85. FLEXIBLE BENEFITS

34 TAC §85.4

The Employees Retirement System of Texas (ERS) proposes an
amendment to 34 Texas Administrative Code (TAC) Chapter 85
concerning Flexible Benefits, §85.4 (Separate Plans).

Section 85.4(c) is proposed to be amended to update a numeri-
cal reference to the subsection regarding the Insurance Premium
Conversion Plan described in Chapter 81. The reference needs
to be updated to conform with proposed amendments to Chap-
ter 81.

Ms. Paula A. Jones, Deputy Executive Director and General
Counsel, has determined that for the first five-year period the
rules are in effect, there will be no fiscal implication for state or
local government as a result of enforcing or administering the
rules. To Ms. Jones' knowledge, there are no known antici-
pated economic costs to persons who are required to comply
with the rules as proposed, and, to her knowledge, small busi-
nesses should not be affected.

Ms. Jones also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules include the reasons stated above,
and also better serve and benefit state employees by permitting
tax-advantaged reimbursement of dental and vision expenses,
and preventing employees participating in the CDHP from being
ineligible for contributions to an HSA.

Comments on the proposed rule amendment may be submitted
to Paula A. Jones, Deputy Executive Director and General
Counsel, Employees Retirement System of Texas, P.O. Box
13207, Austin, Texas 78711-3207 or you may email Ms. Jones
at paula.jones@ers.state.tx.us. The deadline for receiving
comments is August 8, 2016, at 10:00 a.m.

The amendments are proposed under the Texas Insurance
Code, §1551.052, which provides authorization for the ERS
Board of Trustees to adopt rules necessary to carry out its statu-
tory duties and responsibilities and under §1551.068, Texas
Insurance Code, which authorizes the ERS Board of Trustees
to modify, amend, or interpret rules to the extent necessary to
comply with any applicable federal law.

No other statutes are affected by the proposed amendment.

§85.4.  Separate Plans.
(a) Dependent care reimbursement plan--A separate plan un-
der the Code, §129, adopted by the board of trustees, and designed to

provide payment or reimbursement for dependent care expenses as de-
scribed in §85.5(c) of this title (relating to Benefits). The following
sections of this chapter constitute the plan: §§85.1, 85.3(a), 85.5(a),
85.5(c), 85.7, 85.9, 85.11, 85.12, 85.13, 85.15, 85.17, and 85.19.

(b) Health care reimbursement plan--A separate plan, under
the Code, §105, adopted by the board of trustees, and designed to pro-
vide health care expense reimbursement as described in §85.5(b) of
this title (relating to Benefits). The following sections of this chapter
constitute the plan: §§85.1, 85.3(b), 85.5(a), 85.5(b), 85.7, 85.9, 85.11,
85.12, 85.13, 85.15, 85.17, and 85.19.

(c) Insurance Premium Conversion Plan--A separate plan un-
der §105(b) of the Code designed to provide insurance premium con-
version as described in §81.7 [§8+FH)]. The Insurance Premium Con-
version Plan is intended to comply with the Internal Revenue Code,
§79 and §106.

(d) Qualified transportation benefit plan--A separate plan un-
der the Code, §132, approved by the board of trustees, and designed
to provide payment or reimbursement for certain transportation ex-
penses. The qualified transportation benefit plan is governed by a plan
document as executed and approved by the Executive Director, and as
amended hereafter. A copy of the plan document may be obtained from
the Employees Retirement System of Texas on request.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603195

Paula A. Jones

Deputy Executive Director and General Counsel
Employees Retirement System of Texas

Earliest possible date of adoption: August 7, 2016
For further information, please call: (877) 275-4377

¢ ¢ ¢

PART 5. TEXAS COUNTY AND
DISTRICT RETIREMENT SYSTEM

CHAPTER 101. PRACTICE AND PROCEDURE
REGARDING CLAIMS
34 TAC §101.6

The Texas County and District Retirement System ("TCDRS")
proposes an amendment to rule, §101.6. The proposed amend-
ment to §101.6 would provide that the first annuity payment is
payable beginning on the last day of the first month following the
effective date of retirement. The proposed amendment codifies
the current practice which has been in place for several decades.

Ann McGeehan, General Counsel of the Texas County and Dis-
trict Retirement System, has determined that for the first five-
year period the amendment is in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the rule.

Ms. McGeehan has also determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of administering the proposed amendment will be
clear plan language defining when the first annuity payment is
payable. There will be no costs to small businesses. There are
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no anticipated economic costs to persons who are required to
comply with the new rule as proposed.

Comments on the proposed amendment may be submitted to
Ann McGeehan, General Counsel, TCDRS, P.O. Box 2034,
Austin, Texas 78768-2034, faxed to (512) 328-8887, or submit-
ted electronically to legaldept@tcdrs.org.

The amendment is proposed under the Government Code,
§845.102, which authorizes the TCDRS board of trustees to
adopt rules for the efficient administration of the system.

No other statutes, articles, or codes are affected by this proposed
amendment.

$101.6. Time for Filing of Retirement Applications and First Annuity
Payment.

(a) An application for retirement must be signed and dated by
the member or the member's authorized representative and must spec-
ify an effective retirement date on which the member had satisfied all
requirements for retirement as such requirements existed on the effec-
tive retirement date.

(b) The date specified as the effective date for retirement must
be the last day of a calendar month falling within the period that is no
more than six months before the date the system receives the retirement
application and may not precede the first anniversary of the effective
date of participation of the subdivision.

(¢) A member must have terminated from employment on or
before the effective retirement date designated on the application. If
the member is applying for:

(1) service retirement, the date specified as the effective
date of retirement with respect to a subdivision may not be a date pre-
ceding the termination of the member's employment with the subdivi-
sion from which the member wishes to retire.

(2) disability retirement, the date specified as the effective
date of retirement may not be prior to the later of the date the member
terminated employment with all participating subdivisions or the date
the member became disabled.

(d) Ifthe specified effective retirement date is prior to the date
the system receives the retirement application, the retirement annuity
shall be calculated under the plan provisions in effect on the effective
retirement date but with the options selected and beneficiaries desig-
nated incident to the application. All unpaid annuity payments attrib-
utable to the period from the effective date of retirement through the
date the retirement application is processed by the system will be ac-
cumulated and paid, without interest, as a single sum.

(e) Anannuity approved by the system is payable beginning on
the last day of the first month following the effective date of retirement.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603239

Ann McGeehan

General Counsel

Texas County and District Retirement System

Earliest possible date of adoption: August 7, 2016

For further information, please call: (512) 328-8889 x247

¢ ¢ ¢

CHAPTER 105.
34 TAC §105.5

The Texas County and District Retirement System ("TCDRS")
proposes an amendment to rule, §105.5. Section 842.125 of
the Texas Government Code requires that employers must cor-
rect errors that cause a member to receive more or less credited
service, service credit, or benefits than the member is entitled
to receive. The current rule requires that employers submit a
hard copy correction of error application, which is reviewed by
TCDRS staff. TCDRS staff then communicates to the employer
what adjustments and payments are required, and the employer
sends in any required payment.

CREDITABLE SERVICE

Under the proposed amendment, for any corrections that involve
incorrect member contributions, the employers will be able to
submit corrections directly online. The employer will enter the
amount of the incorrect member contribution, and system will
calculate the required employer contribution and if any prior year
interest is owed on the account. The member contribution is
determined according to the employee deposit rate in effect at
the time that the error occurred. The employer contribution rate
is determined according to the employer contribution rate in ef-
fect at the time that the employer makes the correction. The
employer submits the correction payment online similar to the
process the employer follows for submitting monthly contribu-
tions.

The proposed amendment deletes references to a paper appli-
cation, and also removes obsolete language.

Ann McGeehan, General Counsel of the Texas County and Dis-
trict Retirement System, has determined that for the first five-
year period the proposed amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the rule.

Ms. McGeehan has also determined that for each year of the
first five years the proposed amendment is in effect the public
benefit anticipated as a result of administering the rule will be
to streamline the correction of error process. There will be no
costs to small businesses. There are no anticipated economic
costs to persons who are required to comply with the new rule
as proposed.

Comments on the proposed amendment may be submitted to
Ann McGeehan, General Counsel, TCDRS, P.O. Box 2034,
Austin, Texas 78768-2034, faxed to (512) 328-8887, or submit-
ted electronically to legaldept@tcdrs.org.

The amendment is proposed under the Government Code,
§845.102, which authorizes the TCDRS board of trustees to
adopt rules for the efficient administration of the system.

No other statutes, articles, or codes are affected by this proposed
amendment.

§105.5.  Correction of Errors by Employers: Record Adjustments

(a) The sponsoring employer is responsible for the correction
of an error arising from an act or omission of the employer that results in
aperson contributing more or less than the correct amount to the system
or receiving more or less credited service, service credit or benefits than
the person is rightfully entitled to receive under the system.

(b) If the error involves member contributions, the [The] em-
ployer may initiate the correction process directly via the employer
portal on the retirement system website as follows: [by filing an ap-

plication with the system for an adjustment to the person's record. The
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of the adjustment to be made to the person's record.]

(1) The employer must provide identifying information for
the affected member or members, the time period during which the er-
ror occurred, and the amount of the correction to member contributions
submitted by the employer. The member contributions are determined
according to the employee deposit rate in effect at the time that the er-
ror occurred.

(2) The employer will also submit an employer contribu-
tion based on the sum total of the member contributions made in con-
nection with the correction and the employer contribution rate in effect
at the time that the correction is made by the employer. If the correc-
tion results in a decrease to a member's contributions, then there is no
adjustment to the employer contribution associated with that decrease.

(3) If the error being corrected occurred in a prior year in
which the retirement system has already allocated interest to the mem-
ber's individual account, then the employer is responsible for any ad-
ditional allocated interest. Once the employer submits payment for the
member and employer portions of the correction, TCDRS will calculate
whether any interest is owed, and will transfer the appropriate amount
from the employer's subdivision accumulation fund to the member's
individual account. If the interest owed is more than 1% of the em-
ployer's required contribution for that month, then the interest payment
may not be transferred from the subdivision accumulation fund, and the
employer must make a separate interest payment directly to the system
for the full amount of allocated interest.

fe) A persenseeking an adjustment to a record based en an aet
memrssmef%hesubdw&smmustapp%yte%hespeﬂseﬂngempleyer
for a correction of the error: The system will not receive
for record adjustments from any person other than an employer: f the
system receives information relating to a possible error from a person
other than an employer; the system shall forward the information to the
appropriate employer}

) Hthe director is provided with satisfactory evidenee of the
aﬂadwstmeﬂﬂe%hepefse&sreeefdmaeeerdaﬁeewﬁh%he%epmsset
forth in the application

) The terms of the adjustment on the face of the applica-
tion would not grant the person a right; status or benefit not otherwise
available under Texas Government Code, Title 8, Subtitle F;]

{2y The terms of the adjustment are reasonable and ean be

{3) The terms of the adjustment ean be implemented with-

out causing financial instability with respeet to the employer's partie-

ipation in the system or causing a reduction in the accrued benefit of
any other member or annuitant of the employer.]

fe) In this section the term "record" means all information and

amounts relating to the person and the person's beneficiary and includes

information and ameunts relating to the persen's individual account;

contributions; deposits; eredited serviece; service eredit and benefits-}

separate aceount maintained for a member consisting of the membet's
contributions; deposits and accumulated interest eredited to the aceount
for the benefit of the member]

of serviee recognized for purpeses of retirement eligibility]

tary credits granted to a member who performs service for a participat-
ing employer}

) In this section the term "filed" means received by the sys-
temn:}

[G) In this section the term "accepted" means approved by the
system for making adjustments to a person's record in accordance with
the terms of the application}

fdo The application of a sponsering employer under this see-
may be aceepted}

(c) [ém)] Depending on the nature of adjustment requested pur-
suant to this section, the director may require that the application must
be approved by the governing board of the employer or by the county
judge or chief operating officer of the employer before it may be ac-
cepted by the system.

)y I the terms of the adjustment as set forth on the appliea-
tion speeify a change to the person's months of eredited serviee; that
adjastment will be made upen aceeptance of the application and re-
ceipt by the system of the amount that would have been eontributed
any payments due under this section from any person other than an em-
ployer}

o) I the terms of the adjustment as set forth on the applica-
tion specify a change to the person's individual account balance, ser-
viee eredit or benefit; that adjustment may not be made until the system
reeeives any payment necessary to implement the terms of the adjust-
from any persen other than an emploeyer]

Hp) With respeet to certain errors that are the subjeet of an
the system to provide a deseription of what the person's record would
show if ne error had eceurred: This desecription may include changes te
amounts of employee contributions; accumulated interest; prior serviee
eredit; eurrent service eredit; multiple matching eredit; retirement ben-
and the compensation that was paid to the member by the employer for
such service should be submitted to the system in order that the system
may accurately determine any changes.]

e The application may speeify adjustments in any ameunts
that do net exceed the changes to the person's record determined as if
there had been no error.]

) An application for an adjustment is not an application for
retirement; however, a retirement application may be filed simultane-
ously with an application for adjustment. An adjustment to a person's
prior service credit may not be made if the application is filed more than
five years after the date the person became a member of the spensering

employer:]

(d) [€s)] Adjustments to service credits or benefits shall be con-
sidered as part of, and funded in the same manner as, any other pension
liabilities of the employer.

(e) A person seeking an adjustment to a record based on an act
or omission of the subdivision must apply to the sponsoring employer
for a correction of the error. The system will not receive applications
for record adjustments from any person other than an employer. If the
system receives information relating to a possible error from a person
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other than an employer, the system shall forward the information to the
appropriate employer.

¢ty The director may implement the terms of the propesed ad-
j&stmeﬂ%te%he@eteﬂt%hatthef&ndmgef%hepeﬁs&eﬁhabﬂ}&esa&ﬂbﬂ%

cause a reduction in accrued benefits of any other members or annui-
tants: This may include partial implementation or implementation of
the adjustments in stages-}

(f) The following words and terms, when used in this section,
shall have the following meanings:

(1) "Record" means all information and amounts relating
to the person and the person's beneficiary and includes information and
amounts relating to the person's individual account, contributions, de-
posits, credited service, service credit and benefits.

(2) "Individual account" means the separate account main-
tained for a member consisting of the member's contributions, deposits
and accumulated interest credited to the account for the benefit of the
member.

(3) "Credited service" means months of service recognized
for purposes of retirement eligibility.

(4) "Service credit" means the monetary credits granted to
a member who performs service for a participating employer.

(5) "Filed" means received by the system.

(6) "Accepted" means approved by the system for making
adjustments to a person's record in accordance with the terms of the
application.

(7) "Employer portal" means the online application main-
tained by the retirement system in which employers administer their
plan, report payroll information, and make contributions.

(8) "Employer" means a subdivision participating in the re-
tirement system.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603241

Ann McGeehan

General Counsel

Texas County and District Retirement System

Earliest possible date of adoption: August 7, 2016

For further information, please call: (512) 328-8889 x247

L4 14 4
34 TAC §105.7

The Texas County and District Retirement System ("TCDRS")
proposes a new rule, §105.7. Section 843.201 of the Texas
Government Code provides that the TCDRS Board of Trustees
may adopt rules to authorize the governing body of a participat-
ing subdivision to adopt service credit for employees that per-
formed service for a public hospital, utility, or other public facility
or governmental function during a time the facility was operated
or function was performed by a unit of government other than
the current participating subdivision and before the current par-
ticipating subdivision took over the facility or governmental func-
tion.

The new rule as proposed would authorize the governing body
of a participating subdivision to authorize credited service (time
only) for service performed by employees of a governmental
entity that was subsequently merged, converted, or otherwise
transferred into the participating subdivision or transferred the
employment of the employees to the participating subdivision.

A member would be eligible for the above credited service only
if they were employed by a governmental entity on the date that
the governmental entity was merged, converted or otherwise
transferred into the participating subdivision or the date that such
member's employment was transferred to the participating sub-
division. In addition, the proposed rule would clarify that a mem-
ber, who was eligible for proportionate service under Chapter
803 of the Texas Government Code, would not be eligible for
any additional credited service under the new rule.

Ann McGeehan, General Counsel of the Texas County and Dis-
trict Retirement System, has determined that for the first five-
year period the new rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Ms. McGeehan has also determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of administering the new rule would be to provide
participating subdivisions the ability to award credited service
to certain employees for certain service performed before they
were employed by the participating subdivision. There will be no
costs to small businesses. There are no anticipated economic
costs to persons who are required to comply with the new rule
as proposed.

Comments on the proposed new rule may be submitted to Ann
McGeehan, General Counsel, TCDRS, P.O. Box 2034, Austin,
Texas 78768-2034, faxed to (512) 328-8887, or submitted elec-
tronically to legaldept@tcdrs.org.

The new rule is proposed under the Government Code,
§843.201, which authorizes the TCDRS Board of Trustees to
adopt rules concerning service credit for certain public employ-
ment.

No other statutes, articles, or codes are affected by this proposed
new rule.

§105.7.  Service Credit for Certain Public Employment.

(a) A participating subdivision may by order authorize the es-
tablishment of credited service for service performed by employees of
a governmental entity that subsequently:

(1) was merged, converted, or otherwise transferred into
the participating subdivision; or

(2) transferred the employment of the employees to the par-
ticipating subdivision.

(b) A member eligible for credited service under this section
pursuant to an order adopted under Subsection (a) is one who was em-
ployed by a governmental entity on the date that the governmental en-
tity was merged, converted or otherwise transferred into the participat-
ing subdivision or the date that such member's employment was trans-
ferred to the participating subdivision.

(c) If a member is eligible for proportionate service under
Chapter 803 of the Texas Government Code for the service for the
governmental entity described by Subsection (a), then no additional
credited service is available under this section.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603242

Ann McGeehan

General Counsel

Texas County and District Retirement System

Earliest possible date of adoption: August 7, 2016

For further information, please call: (512) 328-8889 x247

3 s ¢
34 TAC §105.8

The Texas County and District Retirement System ("TCDRS")
proposes a new rule, §105.8. Under the proposed rule, all par-
ticipating subdivisions would be required to submit the date of a
member's termination of employment. New §105.8 would pro-
vide that employers should submit the termination date to TC-
DRS no later than 15 days after the member's termination of
employment or as soon as practicable.

Ann McGeehan, General Counsel of the Texas County and Dis-
trict Retirement System, has determined that for the first five-
year period the new rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Ms. McGeehan has also determined that for each year of the first
five years the new rule is in effect the public benefit anticipated as
a result of administering the rule will be to improve the accuracy
and integrity of member data. There will be no costs to small
businesses. There are no anticipated economic costs to persons
who are required to comply with the new rule as proposed.

Comments on the proposed new rule may be submitted to Ann
McGeehan, General Counsel, TCDRS, P.O. Box 2034, Austin,
Texas 78768-2034, faxed to (512) 328-8887, or submitted elec-
tronically to legaldept@tcdrs.org.

The new rule is proposed under the Government Code,
§845.102, which authorizes the TCDRS board of trustees to
adopt rules for the efficient administration of the system.

No other statutes, articles, or codes are affected by this proposed
new rule.

§105.8.  Employee Termination Date.

A participating subdivision must submit the date of termination of em-
ployment for each member who is enrolled in the retirement system.
The termination date should be submitted to the retirement system
within 15 days of the member's termination of employment, or as soon

as practicable.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 27, 2016.

TRD-201603243

Ann McGeehan

General Counsel

Texas County and District Retirement System

Earliest possible date of adoption: August 7, 2016

For further information, please call: (512) 328-8889 x247

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 163. COMMUNITY JUSTICE
ASSISTANCE DIVISION STANDARDS
37 TAC §163.39

The Texas Board of Criminal Justice proposes amendments to
§163.39, concerning Residential Services. The amendments
are proposed in conjunction with a proposed rule review of
§163.39 as published in other sections of the Texas Register.
The proposed amendments are necessary to add clarity, con-
form the rule to current practice, and update formatting.

Jerry McGinty, Chief Financial Officer for the Texas Department
of Criminal Justice, has determined that for each year of the first
five years the rule will be in effect, enforcing or administering
the rule will not have foreseeable implications related to costs or
revenues for state or local government.

Mr. McGinty has also determined that for each year of the first
five year period, there will not be an economic impact on persons
required to comply with the rule. There will not be an adverse
economic impact on small or micro businesses. Therefore, no
regulatory flexibility analysis is required. The anticipated public
benefit, as a result of enforcing the rule, will be to conform the
rule to updated health care regulations and standards.

Comments should be directed to Sharon Felfe Howell, General
Counsel, Texas Department of Criminal Justice, P.O. Box 4004,
Huntsville, Texas 77342, Sharon.Howell@tdcj.texas.gov. Writ-
ten comments from the general public must be received within
30 days of the publication of this rule in the Texas Register.

The amendments are proposed under Texas Government Code
§492.013, §509.003.

Cross Reference to Statutes: None.

$163.39. Residential Services.
(a) General Administration.

(1) Purpose. Residential facilities and contract residential
beds funded by the Texas Department of Criminal Justice - Community
Justice Assistance Division (TDCJ CJAD [FBEJ-CIAD]) shall provide
the courts with a sentencing alternative for the purpose of:

(A) Providing residential placement of [Cenfining] of-
fenders [plaeed] on community supervision and others who are eligible
in accordance with statutes;

(B) Providing sanctions, services, and programs to
modify criminal behavior, deter criminal activity, protect the public,
[and] restore victims of crime, and provide offenders with resources to
lead productive lives;

(C) Strengthening and expanding the options [that are]
available to judges to impose alternatives other than imprisonment for
offenders [who violate court-ordered conditions of community super-
vision|; and

(D) Reducing the offender's likelihood of a [subsequent
arrest; reeidivism and] technical violation or subsequent arrest, and re-
cidivism [vielatiens].
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(2) Feasibility Studies. A judicial district interested in
establishing a residential community corrections facility [Community
Corrections Faeility] (CCF) shall first conduct and prepare a feasibility
study in accordance with the TDCJ CJAD [TDEJ-CJAD] Feasibility
Study Guidelines-Community Corrections Facility. The product and
results of such feasibility study shall be submitted to the TDCJ CJAD
supervision and corrections department [FTDEI-CIAD]. After the re-
ceipt by the TDCJ CJAD [FDEJ-CIAD] of the initial feasibility study
related to a proposed CCF, the community supervision and corrections
department [Cemmunity Supervision and Cerrections Department]
(CSCD) may be required to provide supplemental information or
additional materials for further review and consideration.

(3) Notice of Construction or Operation of a CCF.

(A) IfaCSCD or private vendor operating under a con-
tract with a CSCD or judicial district proposes to construct or operate
a CCF within 1,000 feet of a residential area, a primary or secondary
school, property designated as a public park or public recreation area
by the state or a political subdivision of the state, or a church, syna-
gogue, or other place of worship, the CSCD shall prominently post an
outdoor sign at the proposed location of the facility. The sign shall be at
least 24 by 36 inches in size written in lettering at least two [{2)] inches
in size. The sign shall state that a correctional or rehabilitation facility
is intended to be located on the premises, and provide the name and
business address of the CSCD. The municipality or county in which
the CCF is to be located may require the sign to be both in English and
a language other than English, if it is likely that a substantial number
of the residents in the area speak a language other than English as their
familiar language.

(B) The CSCD shall provide notice of the proposed
location of the facility to the commissioners court of the county or
[andfer] governing body of the municipality where the facility is
intended to be located no [net] later than 60 days before the CSCD
begins construction or operation of the facility. The notice shall
contain the following:

(i) A statement of the entity's intent to construct or
operate a correctional or rehabilitation facility in an area;

(it) A description of the proposed location of the fa-
cility; and

(iii) A statement that Texas Local Government Code
§§244.001-.026[; €hapter 244] governs the procedure for notice of and
consent to the facility.

(4) Public Meetings. A CSCD or private vendor having
a contract with a CSCD or judicial district shall not establish a CCF
unless the [community justice couneil serving the] CSCD has held a
public meeting before the action is taken. In addition, a CSCD may
not expend funds provided by the TDCJ CJAD [TDEJ-CIAD] to lease
or purchase real property, construct buildings, or use a facility or real
property acquired or improved with state funds for a CCF unless the
[community justice couneil serving the] CSCD has held a public meet-
ing before the action is taken. The public meeting shall be held at a
site as close as practicable to the location at which the proposed action
is to be taken. The meeting shall not be held on a Saturday, Sunday,
or legal holiday. The meeting shall begin after 6:00 p.m. More than
30 days before the date of the meeting, the department that the facility
is to serve, or a vendor proposing to operate a facility, at a minimum
shall:

(A) Publish by advertisement a notice that is no [net]
less than three and one-half [a half 3 1/2)] inches by five [(5)] inches
of'the date, hour, place, and subject of the hearing as required in subsec-
tion (a)(4) of this rule in three [(3)] consecutive issues of a newspaper

of, or in newspapers that collectively have, general circulation in the
county in which the proposed facility is to be located. The notice shall
specifically state the address of the facility or property on which a pro-
posed action is to be taken and provide a description of the proposed
action.

(B) Mail a copy of the notice to each police chief, sher-
iff, city council member, mayor, county commissioner, county judge,
school board member, state representative, and state senator who serves

or represents the area[; unless the proposed facility has been previously
authorized to operate at a particular location by a community justice
council].

(5) Maximum Resident Capacity and Facility Utilization.
The maximum resident capacity of a CCF shall be defined as the to-
tal number of residents who can be housed at the facility at any given
time as delineated by the operating agency in the most current com-
munity justice plan and approved by the TDCJ CJAD [FDCI-CJAD]
director. CCFs funded through TDCJ CJAD [FDEJ-CIAD] shall reach
90% [90 pereent] capacity within the first six [{6)] months of operation
and maintain a minimum of 90% [90 pereent] thereafter, using appro-
priate and eligible placements only. Any revisions to the maximum
and minimum resident capacities for the CCF shall be subject to [the]
approval by the TDCJ CJAD [TDCJ-CJAD] through the community
justice plan amendment process.

(6) Contract Residential Services. Business entities, agen-
cies, or persons contracting with CSCDs or judicial districts for resi-
dential services shall comply with all applicable competitive bidding
and other laws and regulations. CSCDs or judicial districts contract-
ing with business entities, agencies, or persons for residential services
shall comply with any applicable competitive bidding and other laws
and regulations. The CSCD director shall monitor, audit, and inspect
the performance and compliance of the service provider and vendor
with the terms and conditions of the contract with the CSCD and with
applicable laws and regulations.

(7) Mission Statement. The CSCD director and facility di-
rector shall prepare and maintain a mission statement that describes the
general purposes and overall goals of the facility's programs.

(b) Personnel.

(1) Screening for Tuberculosis (TB) Infection. The CSCD
director or facility director shall ensure that as soon as practicable but
no [net] later than seven [(7)] calendar days of assuming any duties
within a CCF, all staff undergo a screening for TB infection. Follow-up
screening for TB infection shall be conducted on all staff, at a mini-
mum, once every year from the anniversary date of the initial screen-
ing. The results of all screenings shall be maintained on file.

(2) Required Personnel.

(A) Each facility with an employment component shall
have a designated employment coordinator whose duties and responsi-
bilities include assisting residents in obtaining and [/Jmaintaining em-
ployment. The employment coordinator shall be responsible for ad-
dressing other employment issues for residents such as résumé devel-
opment, interviewing skills and [/]techniques, and appropriate dress for
job interviews.

(B) Every facility shall have a designated staff member
whose duties and responsibilities include facilitating or ensuring the
required cognitive and other facility programs are accomplished.

(3) Criminal Histories and Arrest Records. Prior to em-
ployment and on at least an annual or more frequent basis thereafter,
criminal histories and arrest records shall be obtained from both the
Texas Department of Public Safety (DPS) and National Crime Informa-
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tion Center [NCIC] on each of the CCF's employees, contract vendor
staff, if applicable, [(if applieable)] and volunteers. This requirement
shall apply to both vendor contracts [eentraet] and the CSCD operated
CCFs. Upon verification that no new conviction(s) have occurred, an
entry documenting such shall be made in the personnel file. The crim-
inal history document and/or other arrest record documentation shall
then be destroyed. Employees who have access to criminal histories
must meet DPS [the Texas Department of Publie Safety (DPS)] criteria
for accessing the Texas Law Enforcement Telecommunication System
[(FEETFS)] operated by the DPS or files containing a copy of an em-
ployee's or resident's criminal history.

(4) Residential Officer Certification.
§163.33(f) of this title.

(5) Residential Personnel Training. Initial Training Re-
quirements and Defensive Driving are governed by §163.33(j) of this
title. Training Requirements for Monitoring Self-Administration of
Medications are set forth in subsection (n)(10) of this rule.

Governed by

(c) Building, Safety, Sanitation, and Health Codes.

(1) Compliance. The CSCD director and facility direc-
tor shall ensure that the facility's construction, maintenance, and op-
erations complies with all applicable state, federal, and local laws,
building codes, and regulations related to safety, sanitation, and health.
Records of compliance inspections, audits, or written reports by in-
ternal and external sources shall be kept on file for examination and
review by the TDCJ CJAD [TDEJ-CIAD] and other governmental
agencies and authorities from program inception forward. The CSCD
director and facility director shall promptly notify the TDCJ CJAD
[FBCSI-EFAD] in writing of any circumstances wherein the facility or
its operations do not maintain such compliance.

(2) Water Supply. The CSCD director or designee shall en-
sure that the facility's potable water source and supply is sanitary and
approved by an independent, qualified agency or individual in compli-
ance with the applicable governmental laws and regulations.

(3) Sanitation. The facility shall conform to the applicable
sanitation and health regulations and codes.

(4) Waste. The liquid and solid wastes related to the facility
shall be collected, stored, and disposed of in accordance with a plan
approved by the regulatory authority, agency, or department.

(5) Physical Plant. The facility's buildings, including the
improvements, fixtures, electric and heating, and air conditioning, shall
conform to all applicable building codes of federal, state, and local
laws, ordinances, regulations, and minimum guidelines established by
the TDCJ CJAD [TDBEJ-EIAD] for physical plants and facilities hous-
ing residents.

(6) Fires. The facility, its furnishings, fire protection equip-
ment, and alarm system shall comply with the regulations of the fire
authority having jurisdiction. Fire drills are to be conducted at least
quarterly. There shall be a written evacuation plan to be used in the
event of a fire. The plan is to be certified by an independent quali-
fied governmental agency or department or individual trained in the
application of national and state fire safety codes. Such plan shall be
reviewed annually, updated if necessary, and reissued to the local fire
jurisdiction. The facility shall conduct fire inspections at least quarterly
or at intervals approved by the fire authority having jurisdiction. Fire
safety equipment located at the facility shall be tested as specified by
the manufacturer or the fire authority, whichever is more frequent. An
annual inspection of the facility shall be conducted by the fire authority
having jurisdiction or other qualified person(s).

(7) Emergency Plan. There shall be a written emergency
plan for the facility and its operations, which includes an evacuation
plan, to be used in the event of a major flood, storm, or other emergen-
cies. This plan shall be reviewed annually and updated, if necessary.
Evacuation drills shall be conducted at least three [{3)] times yearly.
Each shift at least yearly shall conduct an evacuation drill when the
majority of residents are present. All facility personnel shall be trained
in the implementation of the written emergency plan. The evacuation
plan shall specify preferred evacuation routes, subsequent dispositions,
[and] temporary housing of residents, and provisions for access to med-
ical care or hospital transportation for injured residents and[/er] staff.
The facility's emergency plan shall be distributed to local authorities
such as law enforcement, state police, and civil defense[; ete:] to keep
them informed of their roles in the event of an emergency. The emer-
gency plan shall include the following:

(A) Location of buildings and [/Jroom floor plans
[plan];

(B) Use of exit signs and directional arrows that are eas-
ily seen and read; and

(C) Location(s) of publicly posted plan.

(d) Separate Offender Housing. The CSCD director and facil-
ity director shall ensure that a facility that is part of or attached to a de-
tention facility or a correctional institution shall house CCF [faeility]
residents separately from the offenders incarcerated in the detention
facility. At no time shall the CCF residents[/offenders] be co-mingled
with these incarcerated offenders.

(e) Program and Service Areas.

(1) Space and Furnishings. The facility shall have space
and furnishings to accommaodate activities such as group meetings, pri-
vate counseling, classroom activities, visitation, and recreation.

(2) Housekeeping and Maintenance. The CSCD director
and facility director shall ensure the facility is clean and in good repair,
and housekeeping and maintenance plan is in effect.

(3) Other Physical Environment and Facilities Issues. In
each facility:

(A) Space shall be provided for janitor closets which are
equipped with cleaning implements;

(B) There shall be storage areas in the facility for cloth-
ing, bedding, and cleaning supplies;

(C) There shall be clean, usable bedding, linens, and
towels for new residents with provision for exchange or laundering on
at least a weekly basis;

(D) Onanemergency or indigent basis, the facility shall
provide personal hygiene articles;

(E) There shall be adequate control of vermin and pests;

(F) There shall be timely trash and garbage removal;
and

(G) Sanitation and safety inspections of all internal and
external areas and equipment shall be performed and documented on a
routine basis to protect the health and safety of all residents, staff, and
visitors.

(f) Supervision.

(1) Operations Manual. An operations manual shall be pre-
pared for and used by each CCF which shall contain information and
specify procedures and policies for resident census, contraband, super-
vision, physical plant inspection, and emergency procedures, includ-
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ing detailed implementation instructions. The operations manual shall
be accessible to all employees and volunteers. The operations manual
shall include, at a minimum, the matters set forth in the Guidelines for
the Policies and Procedures of the TDCJ CJAD [FBDEF-EIAD] Funded
Residential Facilities. The operations manual shall be submitted to
the TDCJ CJAD [FDEJ-CIAD] director for review and approval. The
manual shall be approved by the TDCJ CJAD [FBCEI-CJAD] director
at least 60 days prior to the acceptance of any residents into the facility.
The CSCD director and facility director shall ensure that the operations
manual is reviewed at least every two (2) years, and new or revised
policies and procedures are made available, including all changes, to
designated staff and volunteers prior to implementation. This manual
shall be submitted to the TDCJ CJAD [FBEI-CFAD] upon request or
for auditing purposes.

(2) Staffing Availability. The CSCD director and facility
director shall ensure that the facility has the staff needed to provide
coverage of designated security posts, surveillance of residents, and to
perform ancillary functions. The facility shall have at least one [(H)
]staff member on duty that is the same gender as the resident popula-
tion.

(3) Activity Log. The CSCD director and facility director
shall ensure that CCF staff maintain an activity log and prepare shift
reports that record, at a minimum, emergency situations, unusual situ-
ations and incidents, and all absences of residents from a facility.

(4) Use of Force. The CSCD director and facility director
shall ensure that a CCF has written policies, procedures, and practices
that restrict the use of physical force to instances of self-protection,
protection of residents or others, or prevention of property damage. In
no event shall the use of physical force against a resident be justifiable
as punishment. A written report shall be prepared following all uses of
force, and promptly submitted to the CSCD director and facility direc-
tor for review and follow-up. The application of restraining devices,
aerosol sprays, and chemical agents[; ete:] shall only be accomplished
by an individual who is properly trained in the use of such devices and
only in an emergency situation for self-protection, protection of others,
or other circumstances as described previously.

(5) Use of Firearms. The CSCD director and facility direc-
tor shall ensure that the possession of firearms by staff is banned and
the use of firearms is prohibited in or on facility property except in the
execution of official duties by certified peace officers or other duly li-
censed law enforcement personnel.

(6) Access to Facility. The facility shall be secured to pre-
vent unrestricted access by the general public or others without proper
authorization.

(7) Control of Contraband and [/]Searches. All facilities
shall incorporate into the facility operations manual a list of authorized
items offenders are allowed to possess while a resident of the facility.
All incoming residents shall receive a copy of this list during the intake
or [#]orientation process, along with a written explanation of the pro-
visions of Texas Penal Code §38.114[; Seetion 38-114], which states
that any resident found to possess any item not provided by, or autho-
rized by the facility director, or any item authorized or provided by the
facility that has been altered to accommodate a use other than the orig-
inally intended use, may be charged with a Class C misdemeanor. Any
employee or volunteer who provides contraband to a resident of a CCF
may be charged with a Class B misdemeanor. There shall also be poli-
cies defining facility shakedowns, strip searches, and pat searches of
residents to control contraband and provide for its disposal.

(8) Levels of Security. The CSCD director and facility di-
rector shall ensure that appropriate levels of security are maintained
for the population served by the facility at all times. These levels of

security shall create, at [as] a minimum, a monitored and structured
environment in which a resident's interior and exterior movements and
activities can be supervised by specific destination and time. At the
discretion of the facility director or designee, residents may be granted
exterior movements. Exterior movements include, but are not limited
to, employment programs, community service restitution, support and
[A]treatment programs, and programmatic incentives. The following
minimum requirements shall be met for all exterior movements:

(A) The facility director or designee approves the exte-
rior movement;

(B) A staff member orally advises the resident of the
conditions and limitations of the exterior movement;

(C) The resident acknowledges in writing an under-
standing of the conditions and limitations of the exterior movement;
and

(D) Exterior movements involving programmatic in-
centives may only be granted if the following additional requirements
are met:

(i) The resident meets all established requirements
for the programmatic incentive, as determined by the supervisor of the
program, and submits a written request for the exterior movement;

(i) The requested absence will not exceed 72 hours
unless there are unusual circumstances;

(iii) The resident provides an itinerary for the ab-
sence including method of travel, departure and arrival times, and lo-
cations during the exterior movement;

(iv) The facility director or designee approves the
itinerary and establishes the conditions of the exterior movement in-
volving programmatic incentives; and

(v) A staff member shall make random announced or
unannounced personal or telephone contacts with the resident to verify
the location of the resident during the exterior movement.

(9) Emergency Furloughs. At the discretion of the facil-
ity director or designee, a resident may be granted an emergency fur-
lough for the purpose of allowing a resident to attend a funeral, visit a
critically [serieusly] ill person, obtain medical treatment, or attend to
other exceptional business. Emergency furloughs may only be granted
if the following conditions are met:

(A) The resident submits a written request for the emer-
gency furlough;

(B) The facility director or designee verifies through an
independent source including, but not limited to a physician, Red Cross
representative, minister, rabbi, priest, or other spiritual leader that the
presence of the resident is appropriate;

(C) The resident provides a proposed itinerary includ-
ing method of travel, departure and arrival times, and locations during
the emergency furlough;

(D) The requested absence shall not exceed 72 hours
unless there are unusual circumstances;

(E) The court of original jurisdiction approves the travel
if the resident will depart the state [State] of Texas;

(F) The facility director or designee approves the
itinerary and establishes the conditions of the emergency furlough; and

(G) The facility director or designee provides by email
[e-mail] or fax the approved itinerary to the CSCD director and [ef] the
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court of the original or [/]sending jurisdiction prior to the date that the
emergency furlough is approved to begin.

(10) Supervision Process. Governed by §163.5(c) of this
title.

(11)  The CCF shall ensure that Spanish language assistance
and the translation of selected documents are provided for Spanish-
speaking residents who cannot speak or read English.

(g) Resident Abuse, Neglect, and Exploitation. The facility
shall protect the residents from abuse, neglect, and exploitation. In
accordance with the Prison Rape Elimination Act, 28 C.F.R. §115.31
[ef 2003 (Publie Law 108-79)], all CCFs shall establish a zero tol-
erance standard for the incidence of sexual abuse and sexual harass-
ment [sexual assault]. Each facility shall make prevention of offender
sexual abuse and sexual harassment [sexual assault] a top priority. The
CCFs shall have policies and procedures in accordance with national
standards published by the attorney general [Attorney General| of the
United States. These policies and procedures shall include, but not be
limited to the following:

(1) Detection, prevention, reduction, and punishment of of-
fender sexual assault;

(2) Standardized definitions to record accurate data regard-
ing the incidence of offender sexual assault; and

(3) A disciplinary process for facility staff who fail to take
appropriate action to detect, prevent, and reduce sexual assaults, to pun-
ish residents guilty of sexual assault, and to protect the Eighth Amend-
ment rights of all facility residents.

(h) Rules and Discipline. There shall be documentation of pro-
gram rule violations and the disciplinary process.

(1) Rules of Conduct. All incoming residents and staff
shall receive written rules of conduct which specify acts prohibited
within the facility and penalties that can be imposed for various de-
grees of violation.

(2) Limitations of Corrective Actions. Specific limits on
corrective actions and summary punishment shall be established and
strictly adhered to in an effort to reduce the potential of staff partici-
pating in abusive behavior towards participants. Limits shall include:

(A) No physical contact by staff shall be made on a res-
ident;

(B) No profane [prefanity], sexual, or racial comments
shall be directed at residents by staff;

(C) Residents shall not be used to impose corrective ac-
tions on other residents;

(D) The severity of the corrective action shall be com-
mensurate with the severity of the infraction; and

(E) The duration of corrective action shall be limited to
the minimum time necessary to achieve effectiveness.

(3) Grievance Procedure. A grievance procedure shall be
available to all residents in a CCF. The grievance procedure shall in-
clude at least one [(1)] level of appeal and shall be evaluated at least
annually to determine its efficiency and effectiveness.

(4) Spanish translations of the disciplinary rules and pro-
cedures shall be provided for Spanish-speaking residents who cannot
speak or read English.

(1) Incident Notification. Within 24 hours of occurrence, the
CSCD director and facility director shall notify and report by tele-
phone or fax all serious or unusual events pertaining to the facility's

operations and staff to the district judge [whe sits en the Commu-
nity Justiee Ceuneil] or, if applicable, the judge designated to perform
administrative duties for the district courts trying criminal cases, the
TDCJ Emergency Action Center (EAC) in Huntsville, Texas (phone
number [Phone Number] (936) 437-6600; fax number [Eax Number]
(936) 437-8996), and if applicable, the CSCD director of the original
or [/]sending jurisdiction if the incident involves a resident from that
sending jurisdiction. The TDCJ EAC [FBDEF-EAL] shall notify [be re-
sponsible for netifying] the TDCJ CJAD [TBCI-CJAD] director and
appropriate CJAD management staff. Such serious and unusual events
for this purpose shall include, but are not limited to, the following:

(1) The death of a resident or staff member while at the
facility;

(2) Any incident which results in life threatening or serious
bodily injury to a resident or staff member while at the facility or on
assignment, [¢]including emergency furloughs or programmatic incen-
tives,[}] away from the facility;

(3) Major disturbance or riot at the facility or in its vicinity;
and

(4) Any incident involving serious misconduct by facility
staff, which may result in the filing of criminal charges or civil action;

(5) Any incidence of absconding by a resident convicted of
an offense as identified in Title 5 of the Texas Penal Code (Title 5) and
placed in the facility for such offense; and

(6) Any incidence of absconding by a resident who is sus-
pected of committing a felony offense during the course of absconding
from the facility or within 24 hours after leaving the facility.

(j) Residents' Rights. Residents shall be granted access to
courts and any attorney licensed in the United States or a legal aid
society (an organization providing legal services to residents or other
persons) contacting the resident in order to provide legal services.
Such contacts include, but are not limited to: confidential telephone
communications, uncensored correspondence, and confidential visits.

(k) Resident Eligibility. A CSCD or other governmental en-
tity that operates a residential facility, contracts for the operation of a
residential facility, or contracts for beds or [/]services shall define a
specific target population of medium to high risk/needs offenders to be
served. Placement of offenders in a CCF shall only be by an order of the
court, which may include a pretrial [pre-trial] agreement signed by the
judge presiding over an established drug court. Applicable screening
shall be conducted to include screening for substance abuse, medical
and mental health issues, and [shall meet] minimum eligibility criteria
as outlined in this rule.

(1) CCFs shall accept only those offenders who meet the
target population criteria as defined by the facility and are physically
and mentally capable of participating in any program offered at the
facility, if participation in the program is required of all residents in the
facility. Exceptions to this requirement:

(A) Placement is prohibited by statute;

(B) The offender matches the profile of offenders his-
torically committed to county jail or [£]prison from the jurisdiction; or
the offender has high risk/needs, who, if supervised at a lower super-
vision level would have an increased likelihood of violating the condi-
tions of community supervision; [and]

(C) The local jurisdiction may house offenders con-
victed under Title 5 and in accordance with statute, in the CCF if
Title 5 offenders are included in the facility's program proposal within
the community justice plan [that is submitted by the jurisdiction's
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community justice eouneil and] approved by the local judiciary. In
currently operating facilities where the jurisdiction desires to add Title
5 offenders to the target population, a public meeting shall be held, in
accordance with the law and TDCJ CJAD [FBEI-CIAD] standards
and policy, to advise the public of the types of offenders and [/]offenses
who will potentially be placed in the facility. Public support shall
be considered by the TDCJ CJAD [TBEI-CIAD] for final approval
of the change in offender population to be targeted. If a jurisdiction
has documentation that this requirement was previously met, it can
provide that documentation to the TDCJ CJAD [FBCSI-CIAD] for
review and possible exemption from having an additional public
meeting. If a facility is approved to house Title 5 offenders, the CSCD
director and the facility director shall comply with all applicable
provisions contained in [the] Texas Government Code[;] §76.016,
Victim Notification;[; the] Texas Code of Criminal Procedure art.
56.01-.93 [(FECP) Chapter 56], Rights of Crime Victims; and Texas
Code of Criminal Procedure [FECP] art. 42.21, Notice of Release of
Family Violence Offenders; and[<]

(D) Prior to or within 30 [ten 18] days after admission to
the facility, the offender shall undergo a screening process to include a
substance abuse screening instrument to determine the offender's ap-
propriateness for placement. The process shall be documented and
maintained in the supervision case file. Should the offender not meet
the facility defined eligibility criteria, the offender may be referred back
to the court of original jurisdiction.

(2) Courtesy Supervision. CCFs shall, on a space available
basis, accept eligible adult offenders needing the residential services
on courtesy supervision from other jurisdictions. CSCDs that manage
CCFs are responsible for the direct supervision of all residents in the
CCF while in [the] residential placement.

(1) Denying Admission or Continued Placement. If an of-
fender is placed into a CCF, [as a condition of community supervision]
and by statute or standard [the effender] is an inappropriate placement,
[by statute or standard;] or does not meet eligibility criteria of the
TDCJ CJAD approved facility [as approved by the TDCI-CJAD], the
CSCD or facility director shall notify, in writing, the court of original
jurisdiction [ef these eirenmstanees]. If a CCF facility has reached
capacity at the time of the eligible offender's placement to that facility,
such offender may be placed on a waiting list for that facility and
returned to the court of original jurisdiction for further instructions or
an alternative sanction.

(m) Food Service. The food preparation and dining area shall
provide space for meal service based on the population size and need.

(1) Dietary Allowances. Meals shall be approved and re-
viewed annually by a registered dietician, licensed nutritionist, regis-
tered nurse with a minimum of a Bachelor of Science degree in nursing,
physician assistant, or physician to ensure that the meals meet the na-
tionally recommended allowances for basic nutrition.

(2) Special Diets. Each facility shall provide special diets
as prescribed by appropriate medical or dental personnel.

(3) Food Service Management. Food service operations
shall be supervised by a staff member who is experienced in institu-
tional food preparation or mass food management. Food services staff,
including residents assigned to work in the facility kitchen, shall meet
all requirements established by [the] local health authorities.

(4) Exclusion as Discipline. The use of food as a disci-
plinary measure is prohibited.

(5) Meal Requirements. The CSCD director or facility di-
rector shall ensure that at least three [(3)] meals, [¢]including two [(2)]
hot meals,[)] are provided during each 24-hour period. Variations may

be allowed based on weekend and holiday food service demands, or
in the event of emergency or security situations, provided basic nutri-
tional goals are met.

(n) Health Care.
(1) Access to Care.

(A) Residents shall have unimpeded access to health
care and to a system for processing complaints regarding health care.

(B) The facility shall have a designated health author-
ity with responsibility for health care pursuant to a written agreement,
contract, or job description. The health authority may be a physician,
health administrator, or health agency. In the event that the designated
health authority is a free community health clinic, [€Jone which pro-
vides services to everyone in the community regardless of ability to
pay[], then the CCF is not required to enter into a written contract or
agreement. A copy of the mission statement of the free community
health clinic and a copy of the criteria for admission shall be on file in
lieu of a contract between the two [(2)] agencies.

(C) Each CCF shall have a policy defining the level,
if any, of financial responsibility to be incurred by the resident who
receives the medical or dental services.

(2) Emergency Health Care.

(A) Twenty-four hour emergency health care shall be
provided for residents, to include arrangements for the following:

(i) On site emergency first aid and crisis interven-
tion;

(ii) Emergency evacuation of the resident from the
facility;
(iii)  Use of an emergency vehicle;

(iv) Use of one [{BH] or more designated hospital
emergency rooms or other appropriate health facilities;

(v) Emergency on-call services from a physician,
advanced practice nurse, [ef] physician assistant, [&] dentist, and a
mental health professional when the emergency health facility is not
located in a nearby community; and

(vi)  Security procedures providing for the immedi-
ate transfer of residents, when appropriate.

(B) A training program for direct care personnel shall
be established by a recognized health authority in cooperation with the
facility director that includes the following:

(i) Signs, symptoms, and action required in potential
emergency situations;

(i) Administration of first aid and cardiopulmonary

resuscitation [(EPR)];

(iii) Methods of obtaining assistance;

(iv) Signs and symptoms of mental illness, retarda-
tion, and chemical dependency; and

(v) Procedures for patient transfers to appropriate
medical facilities or health-care providers.

(C) First aid kits shall be available in designated areas
of the facility. Contents and locations shall be approved by the health
authority.

(3) Health Screening and Medical Examinations. Medi-
cal, dental, and mental health screening shall be performed by [health-
trained o] qualified health-care personnel on all offenders within 10
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working [ten (10)] days prior to or after admission to the facility. The
purpose of the screening is to determine if the offender has any disease,
illness, or condition that precludes admission. The health screening
shall include the following:

(A) Questionnaires for health screening shall be estab-
lished to document inquiries into and observations of the following:

(i) Current illness and health problems, including
sexually transmitted [venereal diseases] and other infectious diseases;

(i) Dental problems;

(iii) Mental health problems, including suicide at-
tempts or ideation;

(iv)  Use of alcohol and other drugs, which includes
types of drugs used, mode of use, amounts used, frequency of use, date
or time of last use, and a history of problems that may have occurred
after ceasing use, [¢]for example, convulsions[}]; and

(v)  Other health problems designated by the respon-
sible health authority.
be completed within seven (7) ealendar days of admission into the res-
idential facility and repeated annually thereafter. 1f a resident was con-
fined in a jail or other correctional facility immediately prior to admis-
sion to a CCE a TB secreening test that was completed no more than
30 days prior to transfer to a CCEF may be aceepted; provided thata TB
(B) Observation by qualified health care [healtheare]
personnel of:

(i) Behavior, which includes state of consciousness,
mental status, appearance, conduct, tremor, and sweating;

(ii) Body deformities, ease of movement, and so
forth; and

(iii) Conditions of skin, including trauma markings,
bruises, lesions, jaundice, rashes, [and] infestations, and needle marks
or other indications of drug abuse.

(C) Medical Examinations.

(i) A new resident admitted to the facility who was
not transferred from a jail or other correctional facility shall have a
medical history and physical examination completed within 10 work-
ing [ten (10)] days prior to or after admission to the facility.

(i) TB screening of residents shall be completed
within seven [{#H)] calendar days of admission into the residential
facility and repeated annually thereafter. If a resident was confined in
a jail or other correctional facility immediately prior to admission to
a CCF, a TB screening test that was completed no more than 30 days
prior to transfer to a residential facility may be accepted, provided that
a TB questionnaire is completed and filed with the TB screening test
results.

(iii) Medical examinations shall be conducted for
any employee or resident suspected of having a communicable disease.

(4) Serious and Infectious Diseases.

(A) The facility shall provide for the management of
serious and infectious diseases.

(B) The CCFs shall have policies and procedures to di-
rect actions to be taken by employees concerning residents who have
been diagnosed with human immunodeficiency virus (HIV), including,
at a minimum, the following:

(i) When and where residents shall be tested;

(i) Appropriate safeguards for staff and residents;
(iii)  Staff and resident training;

(iv) Issues of confidentiality; and

(v) Counseling and support services.

(5) Dental Care. Access to dental care shall be made avail-
able to each resident.

(6) Medications--General Guidelines.

(A) Staff who dispense medication shall have the
proper training and credentials [be properly eredentialed and trained].
Staff who [that] supervise self-administration of medication shall be
appropriately trained to perform the task.

(B) Policy and procedure shall direct the possession
and use of controlled substances, prescribed medications, supplies,
and over-the-counter (OTC) drugs. Prescribed medications shall be
dispensed according to the directions of the prescribing physician,
advanced practice nurse, or physician assistant.

(C) Each residential facility shall have a written policy
in place that sets forth required procedural guidelines for the admin-
istration, documentation, storage, management, accountability of all
resident medication, inventory, disposal of medications, handling med-
ication errors, and adverse reactions.

(D) If medications are distributed by facility staff,
records shall be maintained and audited monthly and shall include,
but not be limited to the date, time, name of the resident receiving the
medication, and the name of the staff distributing the medication.

(E) Each facility shall ensure that the phone number of
apharmacy and a comprehensive drug reference source is readily avail-
able to the staff.

(7) Medication Storage.

(A) Prescription and OTC medications shall be kept in
locked storage and accessible only by [te] staff who are authorized
to provide medication. Syringes, needles, and other medical supplies
shall also be kept in locked storage.

(B) All controlled/scheduled medications [drugs] shall
be stored under double lock and key.

(C) Each facility shall ensure that all medications, sy-
ringes, and needles are stored in the original container.

(D) Medications labeled as internal and external use
only shall not be stored together in the same medication box or
medication drawer.

(E) Sample prescription medications provided by
physicians shall be stored with proper labeling information that in-
cludes the name of the medication; name of the prescribing physician,
advanced practice nurse, or physician assistant; date prescribed; and
dosage instructions.

(F) Medications that require refrigeration shall be
stored in a refrigerator designated for medications only. A thermome-
ter shall be maintained inside the refrigerator with the temperature
checked and recorded daily on a temperature log.

(G) The facility shall have a written policy approved by
the local medical authority that states the acceptable temperature range
for the medication refrigerator, and a written policy for what actions
shall be taken by staff in the event the refrigerator temperature is above
or below the approved temperature range.
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(H) [€®)] Medications that are discontinued, have ex-
pired dates, or are no longer in use shall be stored in a separate locked
container or drawer until destroyed.

(I) [@H] Facilities that allow residents to keep medica-
tions in the resident's possession shall have written guidelines specific
for keep-on-person [(KOP)] medications. Staff shall ensure that au-
thorized residents keep medication on their person or safely stored and
inaccessible to other residents.

(8) Medication Inventory and Disposal.

(A) Facility staff shall conduct an inventory count of
all controlled/scheduled [preseription] medications daily, [¢]at a min-
imum, once per 24-hour period[}]. The count shall be conducted and
witnessed by one [(H)] other staff member. Documentation of inven-
tory counts shall be maintained for a minimum [peried] of three [(3}]
years.

(B) The facility shall conduct a monthly inventory of all
prescription and OTC drugs provided to or purchased by the resident.
The monthly audit shall be conducted by a staff member [perser] who
is not responsible for conducting the daily inventory counts.

(C) A monthly audit shall be conducted of all medica-
tion administration records to verify the accuracy of recorded informa-
tion. The monthly audit of medication administration records shall be
conducted by a staff member [persor] who is not responsible for the
documentation of medication administration records.

(D) When a discrepancy is noted between the medica-
tion administration record and the monthly inventory count, documen-
tation explaining the reason for the discrepancy and action taken to
correct it shall be recorded. In the event an inventory count reveals un-
accounted for controlled/scheduled medication, an investigation shall
be conducted and a summary report written detailing the steps taken
to resolve the matter. Until the discrepancy is resolved, an inventory
count shall be conducted three [(3)] times daily, [¢]after each shift[}].
The summary report shall be maintained for a minimum [period] of
three [(3) Jyears. If misapplication, misuse, or misappropriation of
controlled/scheduled medication leads to an investigation by law en-
forcement, such information shall be reported pursuant to subsection
(1) of this rule.

(E) Discontinued and outdated medications shall be re-
moved from the current medication storage, stored in a separate locked
container, and disposed of within 30 days. The drugs designated for
disposal shall be recorded on a drug disposal form.

(F) Methods used for drug disposal shall prevent medi-
cation from being retrieved, salvaged, or used in any way. The disposal
of drugs shall be conducted, documented, and the process witnessed by
one [(D] other staff member. The documentation shall include:

(i) Name of the resident and date of disposal;
(i) Name and strength of the medication;

(iii)  Prescription number, sample, or OTC lot num-
bers;

(iv)  Amount disposed, reason for disposal, and the
method of disposal; and

(v) Signatures of the two [(2)] staff members who
disposed of the drug and [that] witnessed the disposal.

(9) Administration of Medication for Non-Medical Model
Facilities.

(A) Prescription medications shall be dispensed only by
licensed nurses or other staff who are trained and have the appropriate

documented medication certification to dispense medications while un-
der the supervision of a physician or registered nurse. Facilities that do
not have licensed nurses or other credentialed staff to dispense medica-
tions, [¢]non-medical model facilities,[}] shall implement the practice
of self-administration of medications.

(B) Ifmedications are dispensed through the practice of
self-administration in a non-medical model program, staff trained by a
qualified health professional to supervise residents in the self-admin-
istration of medications shall monitor the residents during the self-ad-
ministration process.

(C) Each dose of prescription medication received by
the resident shall be documented on the prescription medication ad-
ministration record and maintained in the resident's medical file. The
prescription medication record shall include:

(i) Name of the resident receiving the medication;

(i) Drug allergies or the absence of known drug al-
lergies;

(iii) Name, strength of medication, and route of ad-

ministration;

(iv) Instructions for taking the medication, the
amount taken, and the route of administration;

(v) Date and time the medication was provided;

(vi) Prescription number, [(]or lot number for sam-
ple drugs,[}] and the initial amount of medication received;

(vii)  Prescribing physician, advanced practice nurse
or physician assistant, and the name of the pharmacy;

(viii)  Signature of the resident receiving the medica-
tion and the staff member [persen] supervising the self-administration
of medication;

(ix) The remaining amount of medication after each
dose dispensed; and

(x) Comment section for recording a variance, dis-
crepancy, or change.

(D) Each dose of OTC medication received by the resi-
dent shall be documented on the OTC medication administration record
and maintained in the resident's medical file. The OTC drugs purchased
by the resident or supplied for the resident in quantities larger than sin-
gle dose packages shall be recorded on the OTC drug record. The OTC
drug record shall include:

(i) The resident's name;

(i) The name and strength of the medication dis-

pensed;

(iii) Drug allergies or the absence of known drug al-
lergies;

(iv) The dosage instructions and route of administra-
tion;

(v) The initial amount received, OTC lot number,
and the expiration date;

(vi) The date and time the medication was dis-
pensed;

(vii) The amount dispensed and the ending count af-
ter each dose;

(viiij) Comment section for recording reason for
OTC drug or other notations; and
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(ix) The signature of the resident and the employee
who supervised each dose dispensed.

(E) Facility Stock OTC Drugs. Multiple OTC stock
drugs supplied in single dose packaging may be recorded on the same
form. The medication drug record for facility stock OTC drugs shall
include:

(i) The resident's name;

(i) The name, strength, and route of administration;

(iii) Drug allergies or the absence of known drug al-
lergies;

(iv) The date, time, amount dispensed, and the lot

number on the container;

(v) Comment section to record the reason the OTC
drug was requested; and

(vi) The signature of the resident and the employee
who supervised each dose dispensed.

(10) Training for Monitoring Self-Administration of Medi-
cations. All residential employees responsible for supervising residents
in self-administration of medication, who do not have credentials [are
not eredentialed] to dispense medication, shall complete required train-
ing before performing this task.

(A) The initial training for new employees shall be four
[4)] hours in length.

(B) Employees shall complete a minimum of two [(2)]
hours of review training annually thereafter.

(C) The training shall be provided by a physician, phar-
macist, physician assistant, or registered nurse before supervising self-
administration of medications. A licensed vocational nurse [(EVN)] or
paramedic, [¢Junder supervision,[}] may teach the course from an es-
tablished curriculum. Topics to be covered shall include:

(i) Prescription labels;

(ii)) Medical abbreviations;

(iii) Routes of administration;

(iv) Use of drug reference materials;

(v)  Monitoring and [/Jobserving insulin preparation
and administration;

(vi) Storage, maintenance, handling, and destruction
of medication;

(vii) Transferring information from prescription la-
bels to the medication administration record and documentation re-
quirements, including sample medications; and

(viii) Procedures for medication errors, adverse re-
actions, and side effects.

(11) Female Residents. If female residents are housed, ac-
cess to pregnancy management services shall be available.

(12) Mental Health. Access to mental health services shall
be available to residents.

(13) Suicide Prevention. Each facility shall have a written
suicide prevention and intervention program reviewed and approved by
a qualified medical or mental health professional. All staff with resi-
dent supervision responsibilities shall be trained in the implementation
of the suicide prevention program.

(14) Personnel.

(A) If treatment is provided to residents by health care
[health-eare] personnel other than a physician, psychiatrist, dentist,
psychologist, optometrist, podiatrist, or other independent provider,
such treatment shall be performed pursuant to written standing or di-
rect orders by personnel authorized by law to give such orders.

(B) 1If the facility provides medical treatment, person-
nel who provide health care [health-eare] services to residents shall be
qualified and appropriately licensed. Verification of current credentials
and job descriptions shall be on file in the facility. Appropriate state and
federal licensure, certification or registration requirements, and restric-
tions apply.

(15) Informed Consent.

(A) [If'the facility provides medical treatment, the facil-
ity shall ensure residents are provided information to make medical
decisions with informed consent. All informed consent standards in
the jurisdiction shall be observed and documented for resident care.

(B) If'the facility provides medical treatment and a res-
ident makes an informed decision to refuse any medical procedure or
treatment, the facility shall ensure that written documentation of the
resident's refusal is maintained in the resident's medical record.

(16) Participation in Research. Residents shall not partic-
ipate in medical, pharmaceutical, or cosmetic experiments. This does
not preclude individual treatment of a resident based on resident's need
for a specific medical procedure that is not generally available.

(17) Notification. Individuals designated by the resident
shall be notified in case of critical [serious] illness or injury.

(18) Health Records. If medical treatment is provided by
the facility:

(A) Accurate [ medieal treatment is provided by the
faeility; aceurate] health records for residents shall be maintained sep-
arately and confidentially;[<]

(B) The [Hmedieal treatment is provided by the faeility;
the] method of recording entries in the records, the form and format of
the records, and the procedures for maintenance and safekeeping shall
be approved by the health authority; and[-]

(C) For [If medical treatment is provided by the facil-
ity; for] the residents being transferred to other facilities, summaries or
copies of the medical history record shall be forwarded to the receiving
facility prior to or at arrival.

(o) Discharge From Residential Facilities.

(1) Victim Notification. The CSCD director and facility
director shall ensure there are procedures, policies, and practices that
comply with Texas Government Code §76.016, Texas Code of Crimi-
nal Procedure [FCCP] art. 42.21(a) and other applicable laws as to the
notifications made to certain crime victims of offenders who are resi-
dents in its facilities or subject to its programs.

(2) Discharge. Discharge from residential facilities shall
be based on the following criteria:

(A) The resident has made sufficient progress towards
meeting the objectives of the supervision plan and program require-
ments;

(B) The resident has satisfied a sentence of confine-
ment;

(C) Theresident has satisfied a period of placement as a
condition of community supervision or satisfied the conditions of a pre-
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trial agreement signed by a judge presiding over an established drug
court;

(D) The resident has demonstrated non-compliance
with program criteria or court order;

(E) The resident manifests a non-emergency medical
problem that prohibits participation in or [and/er] completion of the
residential program requirements;

(F) The resident displays symptoms of a psychological
disorder that prohibits participation in or [and/er] completion of the
residential program requirements; or

(G) The resident is identified as inappropriate or ineli-
gible for participation in the residential program as defined by facility
eligibility criteria, statute, or standard.

(3) Discharge Report. The CSCD director and facility di-
rector shall ensure a report is prepared at the termination of program
participation that reviews the resident's performance. A copy of the re-
port shall be provided to the receiving CSCD community supervision

officer [(ESO)].

(p) Basic Services and Programs.

(1) Each facility shall, at a minimum, provide programs in
the following areas which shall include, but not be limited to:

(A) Education programs;

(B) Rehabilitation programs based on the mission of the
facility;

(C) Community service restitution or [/Jwork detail;
(D) Recreational programs; and
(E) Cognitive based programs.

(2) Facilities serving other jurisdictions shall have a proce-
dure in place designed to assist the resident in obtaining employment in
the jurisdiction to which the resident will be released. At a minimum,
an aftercare or [/]supervision plan shall be provided to the original ju-
risdiction and shall outline aftercare or [/]supervision strategies best
designed to sustain progress.

(3) Each facility shall have a family support program de-
signed to educate family members in the goals of the facility and resi-
dent, as well as to incorporate family assistance during and after resi-
dency.

(4) Each facility incorporating an employment component
shall provide an initial programming phase of no [net] less than 30
days prior to work release. A longer period of programming shall be
provided depending upon documented risk/needs assessment and[/er]
program progress.

(@) Mail, Telephone, and Visitation. The CSCD director and
facility director shall have written policies, procedures, and practices
which govern the facility's mail, telephone, and visitation privileges for
residents, including mail inspection, public phone use, and routine and
special visits. The policies shall address compelling circumstances in
which a resident's mail both incoming and outgoing may be opened,
but not read, to inspect for contraband.

(r) Religious Programs.

(1) The CSCD director and facility director shall have writ-
ten policies that govern religious programs for residents. The policies,
procedures, and practices shall provide that residents have the oppor-
tunity to voluntarily practice the requirements of a resident's religious

faith, have access to worship and [/Jreligious services and the use or
contact with community religious resources, when appropriate.

(2) Under Texas Civil Practice & Remedies Code
§§110.001-.012, [Chapter 110;] a CSCD or CCF may not substantially
burden a resident's free exercise of religion except with the least
restrictive measures in furtherance of a compelling interest. Pursuant
to Texas Government Code §76.018, there is a presumption that a
policy or practice that applies to a resident in the custody of a CCF is
in furtherance of a compelling governmental interest and is the least
restrictive means of furthering that interest. The presumption may be
rebutted with evidence provided by the resident.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.

TRD-201603214

Sharon Howell

General Counsel

Texas Department of Criminal Justice

Earliest possible date of adoption: August 7, 2016
For further information, please call: (936) 437-6700

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES

CHAPTER 3. RESPONSIBILITIES OF STATE
FACILITIES

SUBCHAPTERE. DEATH OF AN INDIVIDUAL
40 TAC §3.501

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), an amendment to §3.501, in Chapter 3, Ad-
ministrative Responsibilities of State Facilities.

BACKGROUND AND PURPOSE

The purpose of the amendment is to allow a physician assis-
tant (PA) or an advanced practice registered nurse (APRN) to
determine and pronounce the death of an individual at a facil-
ity under certain circumstances, as permitted by Texas Health
and Safety Code, §671.001(d). Specifically, §671.001(d) pro-
vides that a PA or APRN may determine and pronounce death
if permitted to do so by written policies of the facility providing
services, unless an artificial means of life support precludes a
determination that a person's spontaneous respiratory and cir-
culatory functions have ceased. If a determination is precluded
as described in §671.001(d), a physician must determine and
pronounce death. Section 671.001(d) also requires the execu-
tive commissioner of HHSC to adopt rules governing the poli-
cies for physician assistants and advanced practice registered
nurses determining and pronouncing death at certain facilities.
The proposal authorizes an APRN, but not a registered nurse,
to determine and pronounce death because additional education
and experience are required to be an APRN.

SECTION-BY-SECTION SUMMARY
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The proposed amendment to §3.501 clarifies that the section ap-
plies to witnessing a death or discovering a deceased individual
only at a facility, which is defined in §3.101 as a state supported
living center or the intermediate care facility for individuals with
an intellectual disability component of the Rio Grande State Cen-
ter. The proposed amendment provides that, unless an individ-
ual is the subject of an out-of-hospital do-not-resuscitate order,
an employee must initiate and continue cardio-pulmonary resus-
citation (CPR) until emergency services personnel arrive and
take over the care of the individual or a primary care provider
(PCP) pronounces death or directs the CPR to cease. The pro-
posed amendment requires a registered nurse who is notified
that a person has witnessed the death of an individual or has
discovered a deceased individual must notify a PCP, which is de-
fined in §3.101 as a physician, an APRN, or a PA. The proposed
amendment allows a PA or APRN to determine and pronounce
the death of an individual unless an artificial means of life sup-
port precludes a determination that the individual's spontaneous
respiratory and circulatory functions have ceased. If a determi-
nation is precluded as described, a physician must determine
and pronounce death. The proposed amendment describes the
information a registered nurse and PCP must document regard-
ing a death witnessed or discovered at a facility. If the PCP who
determines and pronounces death is not a physician, the amend-
ment requires a physician to review and sign a form related to
the death. The proposed amendment also makes minor gram-
matical clarifications.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendment is in effect, en-
forcing or administering the amendment does not have foresee-
able implications relating to costs or revenues of state or local
governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendment will not
have an adverse economic effect on small businesses or mi-
cro-businesses. The proposed amendments will not require ad-
ditional resources and facilities are not small businesses or mi-
cro-businesses.

PUBLIC BENEFIT AND COSTS

Scott Schalchlin, DADS Assistant Commissioner for State Sup-
ported Living Centers, has determined that, for each year of the
first five years the amendment is in effect, the public benefit ex-
pected as a result of enforcing the amendment is that the amend-
ment will allow a PA or an APRN to pronounce the death of an
individual at a facility under certain circumstances.

Mr. Schalchlin anticipates that there will not be an economic cost
to persons who are required to comply with the amendment. The
amendment will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Eric Moorad at (512) 438-3169 in DADS SSLC/Quality Improve-
ment. Written comments on the proposal may be submitted to

Texas Register Liaison, Legal Services-16R06, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 16R06" in
the subject line.

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regulated
by DADS; and Texas Health and Safety Code, §671.001, which
provides that the HHSC executive commissioner shall adopt
rules governing the policies for physician assistants and ad-
vanced practice registered nurses determining and pronouncing
death at certain facilities.

The amendment implements Texas Government Code,
§531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code, §671.001.

$3.501.  Discovery.

(a) A person witnessing the death of an individual or discov-
ering a deceased individual at a facility must immediately notify a reg-
istered nurse. An employee must take steps to preserve any evidence
relating to the death or cause of death in accordance with DADS policy.

(b) Unless the individual is the subject of an out-of-hospital
do-not-resuscitate order, an employee must initiate and continue car-
diopulmonary resuscitation [must be initiated and continued] until: [a
physician pronounces death or direets such treatment to cease:|

(1) emergency medical services (EMS) personnel arrive
and take over the care of the individual; or

(2) a primary care provider (PCP) determines and pro-
nounces death or directs the cardiopulmonary resuscitation to cease.

(c) A registered nurse must notify a PCP [the attending physi-
€ian or physieian on duty] and document the following information in
the individual's record and on the appropriate form:

(1) the identity of the individual,

(2) [(D)] the date, time, and location of death or discovery
of the deceased individual;

(3) [)] the name of the PCP [physieian] notified, the time
and date of notification, and the name of the registered nurse [staff
member] who notified the PCP [physieian];

(4) [£)] the name of any person who witnessed the death
or discovered the deceased individual; [and any information relating to
the death or cause of death provided by that person; and]
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(5) any information relating to the death provided by a per-
son who witnessed the death or discovered the deceased individual; and

(6) [(4] a detailed description of any treatment given or
emergency procedures initiated immediately by the registered nurse,
the EMS personnel, or an employee before death or upon discovery of
the deceased individual and the individual's response to the treatment
or procedures.

(d) A physician assistant or advance practice registered nurse
may determine and pronounce the death of an individual unless an ar-
tificial means of life support precludes a determination that an individ-
ual's spontaneous respiratory and circulatory functions have ceased. If
an artificial means of life support precludes a determination that func-
tions have ceased, a physician must determine and pronounce death.

(e) [€&)] The PCP who determines and pronounces the death
of the individual [netified physieian] must document the following in-
formation in the individual's record and on the appropriate form:

(1) [@)] the PCP's [physieian's] findings upon examina-

tion[;] and pronouncement of death;

(2) [63)] the [date; time, and] probable cause of death (if
known);

(3) [4)] whether the death occurred under unusual circum-

stances, the cause of death is unknown, or death occurred pursuant to
treatment; and

(4) [65)] a detailed description of any treatment given or
emergency procedures initiated by the PCP or EMS personnel imme-
diately before death or upon discovery of the deceased individual and
the individual's response to the treatment or procedures.

(f) If the PCP who determines and pronounces death is not a
physician, a physician must review and sign the appropriate form.

(g) [€e)] If the death was related to an injury, staff must com-
plete required documentation in accordance with DADS policy.

(h) [€H] Eachdeath is investigated in accordance with state and
federal law and DADS policy on incident management.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 24, 2016.

TRD-201603229

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-3169

¢ 14 ¢

CHAPTER 6. ICF/ID PROGRAMS--
CONTRACTING

SUBCHAPTER H. DENTAL PROGRAM
40 TAC §§6.351, 6.352, 6.357, 6.370

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), the repeal of Subchapter H, Dental Program,

consisting of §§6.351, 6.352, 6.357, and 6.370, in Chapter 6,
ICF/ID Programs--Contracting.

BACKGROUND AND PURPOSE

Chapter 6, Subchapter H, Dental Program is being repealed be-
cause DADS has no responsibility for administering dental bene-
fits for individuals enrolled in the Intermediate Care Facilities for
Individuals with an Intellectual Disability and Related Conditions
(ICF/IID) Program; therefore, these rules are not needed.

SECTION-BY-SECTION SUMMARY

The proposed repeal of §6.351 deletes a rule relating to program
basis.

The proposed repeal of §6.352 deletes a rule relating to eligibility.

The proposed repeal of §6.357 deletes a rule relating to emer-
gency services.

The proposed repeal of §6.370 deletes a rule relating to change
to another provider.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years after the repeals, there are no foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed repeals will have no ad-
verse economic effect on small businesses or micro-businesses
because there are no costs imposed on small businesses or mi-
cro-businesses by the repeals.

PUBLIC BENEFIT AND COSTS

Kristi Jordan, Deputy Commissioner, has determined that, for
each year of the first five years after the repeals, the public ben-
efit expected as a result of repealing the sections is the removal
of unnecessary rules from the DADS rule base.

Ms. Jordan anticipates that there will not be an economic cost
to persons who are affected by the repeals. The repeals will not
affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Corliss Powell at (512) 438-2430 in DADS Center for Policy and
Innovation. Written comments on the proposal may be submit-
ted to Texas Register Liaison, Legal Services-15R21, Depart-
ment of Aging and Disability Services W-615, P.O. Box 149030,
Austin, Texas 78714-9030, or street address 701 West 51st St.,
Austin, Texas 78751; faxed to (512) 438-5759; or e-mailed to
rulescomments@dads.state.tx.us. To be considered, comments
must be submitted no later than 30 days after the date of this is-
sue of the Texas Register. The last day to submit comments falls
on a Sunday; therefore, comments must be: (1) postmarked or
shipped before the last day of the comment period; (2) hand-de-
livered to DADS before 5:00 p.m. on DADS last working day of
the comment period; or (3) faxed or e-mailed by midnight on the
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last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R21" in
the subject line.

STATUTORY AUTHORITY

The repeals are proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §32.021, which
provides that the HHSC executive commissioner shall adopt
necessary rules for the proper and efficient operation of the
medical assistance program; and Texas Human Resources
Code, §161.021, which provides that the Aging and Disability
Services Council shall study and make recommendations to the
HHSC executive commissioner and the DADS commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by DADS.

The repeals implement Texas Government Code, §531.0055
and Texas Human Resources Code, §32.021 and §161.021.

§6.351.  Program Basis.

§6.352.  Eligibility.

$6.357.  Emergency Services.

§6.370.  Change to Another Provider.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603174

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-2430

¢ ¢ ¢

CHAPTER 9. INTELLECTUAL DISABILITY
SERVICES--MEDICAID STATE OPERATING
AGENCY RESPONSIBILITIES
SUBCHAPTER E. INTERMEDIATE
CARE FACILITIES FOR INDIVIDUALS
WITH AN INTELLECTUAL DISABILITY
OR RELATED CONDITIONS (ICF/IID)
PROGRAM--CONTRACTING

DIVISION 4. PROVIDER SERVICE
REQUIREMENTS

40 TAC §9.230

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disabil-
ity Services (DADS), new §9.230, in Subchapter E, Intermedi-
ate Care Facilities for Individuals with an Intellectual Disability
or Related Conditions (ICF/IID) Program--Contracting, in Chap-
ter 9, Intellectual Disability Services--Medicaid State Operating
Agency Responsibilities.

BACKGROUND AND PURPOSE

The purpose of the proposed rule is to implement recommen-
dations in the Sunset Advisory Commission's July 2015 report
regarding "day habilitation facilities" in the ICF/IID Program.
Specifically, the Sunset Advisory Commission recommended
that an ICF/IID program provider, to help ensure the safety
of individuals enrolled in the ICF/IID Program, include in a
contract with a day habilitation facility requirements to conduct
background checks on employees and volunteers, to have an
emergency response plan, to conduct fire drills, to post abuse
hotline information, and to follow an individual's service plan.
The proposed rule states that it does not apply to an ICF/IID
program provider that operates a campus-based facility, which
means it does not apply to a state supported living center or
the ICF/IID component of Rio Grande State Center. In addition,
the proposed rule defines and uses the term "day habilitation
center" instead of "day habilitation facility" because that is the
term currently used by ICF/IID program providers for these
settings.

The proposed rule also requires an ICF/IID program provider
that directly operates a day habilitation center to conduct fire
drills, post abuse hotline information, and have an emergency
preparedness and response plan. An ICF/IID program provider
is required by other rules to conduct background checks on its
own employees and to provide active treatment in accordance
with an individual's IPP, so those requirements are not included
in the proposed rule.

SECTION-BY-SECTION SUMMARY

Proposed new §9.230 establishes that the section does not apply
to an ICF/IID program provider that operates a campus-based
facility. The proposed new rule defines the terms "day habilita-
tion center" and "emergency preparedness and response plan."
If a program provider operates a day habilitation center, the pro-
posed rule requires the program provider (1) to conduct, at least
once every 90 days, a fire drill during which individuals evacu-
ate the day habilitation center; (2) to prominently post a notice
of the requirement to report an allegation of abuse, neglect, or
exploitation of an individual and how to report such an allega-
tion to the DFPS toll free telephone number; and (3) to have an
emergency preparedness and response plan. If a subcontractor
of a program provider operates a day habilitation center, the pro-
posed rule requires the program provider to have a written agree-
ment with the subcontractor that requires the subcontractor (1)
to conduct, at least once every 90 days, a fire drill during which
individuals evacuate the day habilitation center; (2) to have an
emergency preparedness and response plan; (3) to prominently
post a notice of the requirement to report an allegation of abuse,
neglect, or exploitation of an individual and how to report such an
allegation to the DFPS toll free telephone number; (4) to search
the nurse aide registry (NAR) and the employee misconduct reg-
istry (EMR) for an unlicensed applicant for employment, an unli-
censed independent contractor, or an unlicensed volunteer who
will have direct contact with an individual receiving active treat-
ment in the day habilitation center to confirm that the person is
not listed in either registry as unemployable; (5) to provide written
information to the unlicensed applicant, independent contractor,
or volunteer about the EMR; (6) to search the NAR and the EMR
at least once every twelve months to confirm that the unlicensed
employee, independent contractor, or volunteer is not listed in
either registry as unemployable; (7) to conduct a criminal his-
tory check and verify that an unlicensed applicant's, independent
contractor's, or volunteer's criminal history information does not
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include a conviction that bars employment; and (8) to provide ac-
tive treatment to the individual in accordance with the individual's
IPP and keep a copy of the IPP in the day habilitation center. The
proposed new rule also requires a program provider to monitor
the subcontractor's compliance with the written agreement and
maintain records of its monitoring of the subcontractor.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed new section is in effect, en-
forcing or administering the new section does not have foresee-
able implications relating to costs or revenues of state or local
governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments and
new section will have an adverse economic effect on small
businesses and micro-businesses, because contractors of an
ICF/IID program provider will be required to obtain a criminal
history report, at a cost of $1 - $2 per report, for an unlicensed
applicant, independent contractor, or volunteer. There may
also be costs associated with developing an emergency plan,
conducting fire drills, and modifying written agreements with
subcontractors. DADS estimates the number of small busi-
nesses and micro-businesses is less than 822, the approximate
number of non-state operated ICF/IID program providers. DADS
is unable to estimate the cost of compliance, but the cost is
expected to be minimal.

The rules implement specific recommendations of the Sunset
Advisory Commission and no alternatives were considered to
minimize the effect on small and micro-businesses.

PUBLIC BENEFIT AND COSTS

Kristi Jordan, DADS Deputy Commissioner, has determined that,
for each year of the first five years the new section is in effect, the
public benefit expected as a result of enforcing the new section
is to establish requirements to help ensure the safety of individ-
uals in the ICF/IID Program who are receiving services in a day
habilitation center.

Ms. Jordan anticipates that there will be an economic cost to per-
sons who are required to comply with the new section to obtain
criminal history reports, develop an emergency plan, conduct fire
drills, and modify written agreements with subcontractors to add
new requirements. DADS is unable to estimate these costs, but
they are expected to be minimal. The new section will not affect
a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Sheryl Loera at (512) 438-3693 in DADS Long-Term Services
and Support unit. Written comments on the proposal may be
submitted to Texas Register Liaison, Legal Services-16R04,
Department of Aging and Disability Services W-615, P.O. Box
149030, Austin, Texas 78714-9030, or street address 701
West 51st St., Austin, Texas 78751; faxed to (512) 438-5759;

or e-mailed to rulescomments@dads.state.tx.us. To be con-
sidered, comments must be submitted no later than 30 days
after the date of this issue of the Texas Register. The last day
to submit comments falls on a Sunday; therefore, comments
must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered to DADS before 5:00
p.m. on DADS last working day of the comment period; or (3)
faxed or e-mailed by midnight on the last day of the comment
period. When faxing or e-mailing comments, please indicate
"Comments on Proposed Rule 16R04" in the subject line.

STATUTORY AUTHORITY

The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The new section affects Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

$9.230.  Requirements for a Day Habilitation Center.

(a) In this section, the term "program provider" does not in-
clude a program provider that operates a campus-based facility.

(b) In this section, the following terms have the following
meanings.
(1) Day habilitation center--A building or a portion of a
building:

(A) that is not located within a program provider's fa-

cility;
(B) that the program provider or a subcontractor of the
program provider owns or leases; and

(C) in which active treatment is provided to an individ-
ual by the program provider or a subcontractor of the program provider.

(2) Emergency preparedness and response plan--A written
plan that describes the actions that will be taken to protect individuals,
including evacuation or sheltering-in-place, in the event of an emer-
gency in a day habilitation center, such as a fire or other man-made or
natural disaster.

(c) Ifaprogram provider operates a day habilitation center, the
program provider must:

(1) conduct, at least once every 90 days, a fire drill during
which individuals evacuate the day habilitation center;

(2) prominently post, in an area of the day habilitation cen-
ter that is readily accessible to individuals, employees, contractors, vol-
unteers, and visitors, a notice of the requirement to report an allegation
of abuse, neglect, or exploitation of an individual and how to report
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such an allegation to the Department of Family and Protective Services
(DFPS) toll free telephone number at 1-800-647-7418; and

(3) have an emergency preparedness and response plan.

(d) If a subcontractor of a program provider operates a day
habilitation center, the program provider must:

(1) have a written agreement with the subcontractor that
requires the subcontractor:

(A) to conduct, at least once every 90 days, a fire drill
during which individuals evacuate the day habilitation center;

(B) to have an emergency preparedness and response

plan;

(C) to prominently post, in an area of the day habilita-
tion center that is readily accessible to individuals, employees, contrac-
tors, volunteers, and visitors, a notice of the requirement to report an
allegation of abuse, neglect, or exploitation of an individual and how
to report such an allegation to the DFPS toll free telephone number at
1-800-647-7418;

(D) to search the nurse aide registry (NAR) and the em-
ployee misconduct registry (EMR), before the subcontractor hires an
unlicensed applicant for employment, contracts with an unlicensed in-
dependent contractor, or uses an unlicensed volunteer who will have
direct contact with an individual receiving active treatment in the day
habilitation center, using the DADS Internet website to confirm that the
unlicensed applicant, independent contractor, or volunteer is not listed
in either registry as unemployable;

(E) to provide written information to the unlicensed ap-
plicant, independent contractor, or volunteer about the EMR that com-
plies with the requirements of §93.3(¢c) of this title (relating to Employ-
ment and Registry Information);

(F) to search the NAR and the EMR at least once every
twelve months using the DADS Internet website to confirm that the
unlicensed employee, independent contractor, or volunteer is not listed
in either registry as unemployable;

(G) to conduct a criminal history check and verify that
the unlicensed applicant's, independent contractor's, or volunteer's
criminal history information does not include a conviction that bars
employment under the Texas Health and Safety Code §250.006, before
the unlicensed applicant, independent contractor, or volunteer has
direct contact with an individual receiving active treatment in the day
habilitation center; and

(H) to provide active treatment to the individual in ac-
cordance with the individual's IPP and keep a copy of the IPP in the
day habilitation center;

(2) monitor the subcontractor to ensure that the subcontrac-
tor is in compliance with the written agreement described in paragraph
(1) of this subsection; and

(3) maintain records of its monitoring of the subcontractor.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.
TRD-201603189

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-3693

¢ ¢ ¢

SUBCHAPTER G. MEDICAID FAIR
HEARINGS
40 TAC §9.301

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disabil-
ity Services (DADS), the repeal of Subchapter G, Medicaid Fair
Hearings, consisting of §9.301, in Chapter 9, Intellectual Disabil-
ity Services--Medicaid State Operating Agency Responsibilities.

BACKGROUND AND PURPOSE

The purpose of the repeal is to remove rules from the DADS rule
base because Medicaid fair hearings are addressed in HHSC
rule at 1 TAC Chapter 357, Subchapter A, Uniform Fair Hearing
Rules.

SECTION-BY-SECTION SUMMARY

The proposed repeal of §9.301 deletes a rule relating to Medicaid
fair hearings.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years after the repeal, there are no foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed repeal will have no ad-
verse economic effect on small businesses or micro-businesses
because there are no costs imposed on small businesses or mi-
cro-businesses by the repeal.

PUBLIC BENEFIT AND COSTS

Kristi Jordan, Deputy Commissioner, has determined that, for
each year of the first five years after the repeal, the public benefit
expected as a result of repealing the section is the removal of an
unnecessary rule from the DADS rule base.

Ms. Jordan anticipates that there will not be an economic cost
to persons who are affected by the repeal. The repeal will not
affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Corliss Powell at (512) 438-2430 in DADS Center for Policy and
Innovation. Written comments on the proposal may be submit-
ted to Texas Register Liaison, Legal Services-15R21, Depart-
ment of Aging and Disability Services W-615, P.O. Box 149030,
Austin, Texas 78714-9030, or street address 701 West 51st St.,
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Austin, Texas 78751; faxed to (512) 438-5759; or e-mailed to
rulescomments@dads.state.tx.us. To be considered, comments
must be submitted no later than 30 days after the date of this is-
sue of the Texas Register. The last day to submit comments falls
on a Sunday; therefore, comments must be: (1) postmarked or
shipped before the last day of the comment period; (2) hand-de-
livered to DADS before 5:00 p.m. on DADS last working day of
the comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R21" in
the subject line.

STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §32.021, which
provides that the HHSC executive commissioner shall adopt
necessary rules for the proper and efficient operation of the
medical assistance program; and Texas Human Resources
Code, §161.021, which provides that the Aging and Disability
Services Council shall study and make recommendations to the
HHSC executive commissioner and the DADS commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by DADS.

The repeal implements Texas Government Code, §531.0055
and Texas Human Resources Code, §32.021 and §161.021.

$§9.301. Medicaid Fair Hearings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603175

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-2430

¢ ¢ ¢

CHAPTER 15. LICENSING STANDARDS FOR
PRESCRIBED PEDIATRIC EXTENDED CARE
CENTERS

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disabil-
ity Services (DADS), amendments to §§15.1, 15.5, 15.501,
15.1101, and 15.1302; and new §15.123, in Chapter 15, Licens-
ing Standards for Prescribed Pediatric Extended Care Centers.

BACKGROUND AND PURPOSE

The proposed amendments and new section implement House
Bill (H.B.) 2340, 84th Legislature, Regular Session, 2015, which
amended Texas Health and Safety Code (THSC), Chapter
248A, governing prescribed pediatric extended care centers
(PPECCs). The proposal allows an applicant for a license to
operate a PPECC to obtain a temporary license. DADS grants
a temporary license if an applicant meets the requirements of a
Life Safety Code inspection and DADS approves the applicant's

written policies and procedures. With a temporary license,
a PPECC may admit up to six minors before requesting an
initial onsite health inspection. A temporary license expires six
months after the date the license is granted unless DADS grants
a one-time, 90-day extension. The proposal also implements
amendments made by H.B. 2340 to THSC §248A.051, clarifying
that an applicant for a PPECC license may not provide services
until DADS issues a license, and THSC §248A.151, providing
that a parent is not required to accompany a minor during the
provision of services or during transportation of a minor to and
from the PPECC. The proposal also adds the definitions of
"license."

SECTION-BY-SECTION SUMMARY

The proposed amendment to §15.1 prohibits an applicant from
providing services under the license for which an application has
been filed until DADS issues the license. This clarification is
consistent with amendments to THSC Chapter 248A made by
H.B. 2340.

The proposed amendment to §15.5 adds a definition of "license"
to clarify that the term includes the three types of licenses DADS
may grant: an initial, a temporary, and a renewal license.

The proposed new §15.123 sets forth the process a license ap-
plicant must follow to obtain a temporary license. An applicant
may request that DADS issue a temporary license while DADS
reviews an application for an initial license. The applicant must
submit a temporary license request in writing to the DADS, meet
the requirements of a Life Safety Code inspection, and obtain
approval from DADS of the applicant's written policies and pro-
cedures for the PPECC. If the applicant meets the requirements
of §15.123, DADS issues a 90-day temporary license. DADS
may grant one 90-day extension of the temporary license. After
an applicant receives the temporary license, the license holder
may admit no more than six minors to the PPECC until the tem-
porary license expires or terminates. A temporary license holder
must comply with all of the requirements of THSC Chapter 248A
for maintaining a PPECC license. The new section implements
amendments to THSC Chapter 248A made by H.B. 2340.

The proposed amendment to §15.501 clarifies that a minor's par-
ent is not required to accompany the minor when the minor re-
ceives services in a PPECC. This clarification is consistent with
amendments to THSC Chapter 248A made by H.B. 2340.

The proposed amendment to §15.1101 clarifies that a minor's
parent is not required to accompany the minor when a PPECC
transports or provides for the transport of a minor. This clari-
fication is consistent with amendments to THSC Chapter 248A
made by H.B. 2340.

The proposed amendment to §15.1302 corrects a statutory ref-
erence to reflect the authority under which abuse, neglect, and
exploitation in a PPECC are investigated.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments and new sec-
tion are in effect, enforcing or administering the amendments and
new sections does not have foreseeable implications relating to
costs or revenues of state or local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments and new
section will not have an adverse economic effect on small busi-
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ness and micro-business because there is no cost to comply with
the amendments and new section.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, Assistant Commissioner for Regulatory Ser-
vices, has determined that, for each year of the first five years
the amendments and new section are in effect, the public benefit
expected as a result of enforcing the amendments and new sec-
tion is minors will have access to PPECC services while DADS
reviews a license application.

Ms. Henderson anticipates that there will not be an economic
cost to persons who are required to comply with the amendments
and new section. The amendments and new section will not
affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Josie Esparza at (512) 438-4077 in DADS Regulatory Ser-
vices. Written comments on the proposal may be submitted to
Texas Register Liaison, Legal Services-15R15, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R15" in
the subject line.

SUBCHAPTER A. PURPOSE, SCOPE,
LIMITATIONS, COMPLIANCE, AND
DEFINITIONS

40 TAC §15.1, §15.5

STATUTORY AUTHORITY

The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provision
of services by the health and human services agencies, includ-
ing DADS; and Texas Health and Safety Code, §248A.101,
which provides that the HHSC executive commissioner shall
adopt rules that are necessary to implement the chapter and to
establish minimum standards for prescribed pediatric extended
care centers.

The amendments implement Texas Government Code,
§531.0055 and Texas Health and Safety Code, §248A.101.

§15.1.  Purpose.

(a) The purpose of this chapter is to implement THSC Chapter
248A, which directs the executive commissioner of the Texas Health
and Human Services Commission to adopt minimum standards that a

person must meet to be licensed as a center.

(b) Except as provided by THSC §248A.002, a person may
not own or operate a center unless the person holds a license issued by
DADS under THSC Chapter 248A and this chapter.

(c) An applicant may not provide services under a license for
which an application has been filed until DADS issues the license.

$15.5. Definitions.

The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Active Play--Any physical activity from which a mi-
nor derives amusement, entertainment, enjoyment, or satisfaction by
taking a participatory rather than a passive role. Active play includes
various forms of activities, from the exploration of objects and toys to
the structured play of formal games, sports, and hobbies.

(2) Actual census--The number of minors at a center at any
given time.

(3) Administration of medication--The direct application
of a medication to the body of a minor by any route. This includes
removing an individual or unit dose from a previously dispensed, cor-
rectly labeled container, verifying it with the medication order, giving
the correct medication and the correct dose to the correct minor at the
correct time by the correct route, and accurately recording the time and
dose given.

(4) Administrator--The person who is responsible for im-
plementing and supervising the administrative polices and operations
of a center and for administratively supervising the provision of ser-
vices to minors and their parents on a day-to-day basis.

(5) Adult minor--A minor who is 18 years of age or older
or is emancipated, and has not been adjudged incompetent.

(6) Affiliate--With respect to an applicant or license holder
that is:

(A) a corporation--means an officer, director, or stock-
holder with direct ownership or disclosable interest of at least five per-
cent, a subsidiary, or a parent company;

(B) a limited liability company--means an officer,
member, or parent company;

(C) an individual--means:
(i) the individual's spouse;

(ii) each partnership and each partner thereof of
which an individual or any affiliate of an individual is a partner; and

(iii) each corporation in which an individual is an
officer, director, or stockholder with a direct ownership of at least five
percent;

(D) apartnership--means a partner or a parent company
of the partnership; and

(E) a group of co-owners under any other business ar-
rangement means an officer, director, or the equivalent under the spe-
cific business arrangement or a parent company.

(7) Applicant--A person who applies for a license under
THSC Chapter 248A and this chapter. The applicant is the person in
whose name DADS issues the license.

(8) Audiologist--A person who has a valid license under
Texas Occupations Code, Chapter 401, as an audiologist.

(9) Basic services--Include:
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(A) the development, implementation, and monitoring
of a comprehensive protocol of care that:

(i) 1is provided to a medically dependent or techno-
logically dependent minor;

(ii) is developed in conjunction with the minor's par-
ent; and

(iii) specifies the medical, nursing, psychosocial,
therapeutic, and developmental services required by the minor; and

(B) the caregiver training needs of a medically depen-
dent or technologically dependent minor's parent.

(10) Behavioral emergency--A situation that occurs after
which preventative, or de-escalating techniques are attempted and de-
termined to be ineffective and it is immediately necessary to restrain a
minor to prevent immediate probable death or substantial bodily harm
to the minor or to others because the minor is attempting serious bodily
harm or immediate physical harm to the minor or to others.

(11) Business day--Any day except a national or state hol-
iday listed in Texas Government Code §662.003(a) or (b). The term
includes Saturday or Sunday if the center is open on that day.

(12) Center--A prescribed pediatric extended care center.
A facility operated for profit or on a nonprofit basis that provides non-
residential basic services to four or more medically dependent or tech-
nologically dependent minors who require the services of the facility
and who are not related by blood, marriage, or adoption to the owner
or operator of the facility.

(13) Chemical restraint--The use of any chemical, includ-
ing pharmaceuticals, through topical application, oral administration,
injection, or other means, to restrict the free movement of all or a por-
tion of a minor's body for the purpose of modifying or controlling the
minor's behavior and which is not a standard treatment for a minor's
medical or psychosocial condition.

(14) Chief financial officer--An individual who is respon-
sible for supervising and managing all financial activities for a center.

(15) Clinical note--A notation of a contact with a minor or a
minor's family member that is written and dated by any staff providing
services on behalf of a center and that describes signs and symptoms of
the minor, and treatments and medications administered to the minor,
including the minor's reaction or response, and any changes in physical,
emotional, psychosocial, or spiritual condition of the minor during a
given period of time.

(16) Commission--The Texas Health and Human Services
Commission.

(17) Commissioner--The commissioner of the Department
of Aging and Disability Services (DADS).

(18) Community disaster resources--A local, statewide, or
nationwide emergency system that provides information and resources
during a disaster, including weather information, transportation, evac-
uation and shelter information, disaster assistance and recovery efforts,
evacuee and disaster victim resources, and resources for locating evac-
uated friends and relatives.

(19) Complaint--An allegation against a center or involv-
ing services provided at a center that involves a violation of this chapter
or THSC Chapter 248A.

(20) Continuous face-to-face observation--Maintaining an
in-person line of sight of a minor that is uninterrupted and free from
distraction.

(21) Contractor--An individual providing services ordered
by a prescribing physician on behalf of a center that the center would
otherwise provide by its employees.

(22) Controlling person--A person who has the ability, act-
ing alone or in concert with others, to directly or indirectly influence,
direct, or cause the direction of the management of, expenditure of
money for, or policies of a center or other person.

(A) A controlling person includes:

(i) amanagement company, landlord, or other busi-
ness entity that operates or contracts with another person for the oper-
ation of a center;

(ii) any person who is a controlling person of a man-
agement company or other business entity that operates a center or that
contracts with another person for the operation of a center; and

(iii)  any other person who, because of a personal, fa-
milial, or other relationship with the owner, manager, landlord, tenant,
or provider of a center, is in a position of actual control of or authority
with respect to the center, regardless of whether the person is formally
named as an owner, manager, director, officer, provider, consultant,
contractor, or employee of the center.

(B) Notwithstanding any other provision of this para-
graph, a controlling person of a center or of a management company
or other business entity described by subparagraph (A)(i) of this para-
graph that is a publicly traded corporation or is controlled by a publicly
traded corporation means an officer or director of the corporation. The
term does not include a shareholder or lender of the publicly traded
corporation.

(C) A controlling person described by subparagraph
(A)(iii) of this paragraph does not include a person, including an
employee, lender, secured creditor, or landlord, who does not exercise
any formal or actual influence or control over the operation of the
center.

(23) Conviction--An adjudication of guilt based on a find-
ing of guilt, a plea of guilty, or a plea of nolo contendere.

(24) DADS--Department of Aging and Disability Services.

(25) Daily census--The number of minors served at a center
during a center's hours of operation for a 24-hour period, starting at
midnight.

(26) Day--A calendar day, unless otherwise specified in the
text. A calendar day includes Saturday, Sunday, and a holiday.

(27) Dietitian--A person who has a valid license under the
Licensed Dietitian Act, Texas Occupations Code, Chapter 701, as a li-
censed dietitian or provisional licensed dietitian, or who is registered
as a dietitian by the Commission on Dietetic Registration of the Amer-
ican Dietetic Association.

(28) Emergency situation--An impending or actual situa-
tion that:

(A) interferes with normal activities of a center or mi-
nors at a center;

(B) may:

(i) cause injury or death to a minor or individual at
the center; or

(i) cause damage to the center's property;

(C) requires the center to respond immediately to miti-
gate or avoid injury, death, damage, or interference; and
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(D) does not include a situation that arises from the
medical condition of a minor such as cardiac arrest, obstructed airway,
or cerebrovascular accident.

(29) Executive commissioner--The executive commis-
sioner of the Texas Health and Human Services Commission.

(30) Functional assessment--An evaluation of a minor's
abilities, wants, interests, and needs related to self-care, communica-
tion skills, social skills, motor skills, play with toys or objects, growth,
and development appropriate for age.

(31) Health care provider--An individual or facility li-
censed, certified, or otherwise authorized to administer health care in
the ordinary course of business or professional practice.

(32) Health care setting--A location at which licensed, cer-
tified, or otherwise regulated health care is administered.

(33) IDT--Interdisciplinary team. Individuals who work
together to meet the medical, nursing, psychosocial, and developmen-
tal needs of a minor and a minor's parent's training needs.

(34) Inactive medical record--A record for a minor who
was admitted by a center to receive services and was subsequently dis-
charged by the center.

(35) Inspection--An on-site examination or audit of a cen-
ter by DADS to determine compliance with THSC Chapter 248A and
this chapter.

(36) Isolation--The involuntary confinement of a minor in
a room of a center for the purposes of infection control, assessment,
and observation away from other minors in a room at the center. When
in isolation, a minor is physically prevented from contact with other
minors.

(37) Joint training--Training provided by DADS to service
providers and DADS inspectors on subjects that address the 10 most
commonly cited violations of state law governing centers, as published
in DADS annual reports. DADS determines the frequency of joint
training.

(38) License--A license to operate a center issued by
DADS under THSC Chapter 248A and this chapter. The term includes
initial, renewal, and temporary licenses unless specifically stated
otherwise.

(39) [B38®)] Licensed assistant in speech-language pathol-
ogy--A person who has a valid license under Texas Occupations Code,
Chapter 401, as a licensed assistant in speech-language pathology and
who provides speech language support services under the supervision
of a licensed speech-language pathologist.

(40) [B9] Licensed vocational nurse--LVN. A person who
has a valid license under Texas Occupations Code, Chapter 301, as a
licensed vocational nurse.

(41) [(49)] Life Safety Code--A publication of the National
Fire Protection Association (NFPA), also known as NFPA 101, 2000
edition.

(42) [(4D)] Local emergency management agencies--The
local emergency management coordinator, fire, police, and emergency
medical services.

(43) [42)] Local emergency management coordina-
tor--The person identified as the emergency management coordinator
by the mayor or county judge for the geographical area in which a
center is located.

(44) [(43)] Mechanical restraint--The use of any mechani-
cal device, material, or equipment to restrict the free movement of all
or a portion of a minor's body for the purpose of modifying or control-
ling the minor's behavior.

(45) [(44)] Medical director--A physician who has the
qualifications described in §15.307 of this chapter (relating to Medical
Director Qualifications and Conditions) and has the responsibilities
described in §15.308 of this chapter (relating to Medical Director
Responsibilities).

(46) [(45)] Medical record--A record composed first-hand
for a minor who has or is receiving services at a center.

(47) [€46)] Medically dependent or technologically depen-
dent--The condition of an individual who, because of an acute, chronic,
or intermittent medically complex or fragile condition or disability, re-
quires ongoing, technology-based skilled nursing care prescribed by
a physician to avert death or further disability, or the routine use of
a medical device to compensate for a deficit in a life-sustaining body
function. The term does not include a controlled or occasional medi-
cal condition that does not require continuous nursing care, including
asthma or diabetes, or a condition that requires an epinephrine injec-
tion.

(48) [4PD] Medication administration record--A record
used to document the administration of a minor's medications and
pharmaceuticals.

(49) [(48)] Medication list--A list that includes all prescrip-
tions, over-the-counter pharmaceuticals, and supplements that a minor
is prescribed or taking, including the dosage, preparation, frequency,
and the method of administration.

(50) [€49)] Minor--An individual younger than 21 years of
age who is medically dependent or technologically dependent.

(51) [659)] Mitigation--An action taken to eliminate or re-
duce the probability of an emergency or public health emergency, or
reduce an emergency's severity or consequences.

(52) [65B] Nursing director--The individual responsible
for supervising skilled services provided at a center and who has the
qualifications described in §15.309 of this chapter (relating to the
Nursing Director and Alternate Nursing Director Qualifications and
Conditions).

(53) [652)] Nutritional counseling--Advising and assisting
an adult minor or a minor's parent or family on appropriate nutritional
intake by integrating information from a nutrition assessment with in-
formation on food and other sources of nutrients and meal preparation
consistent with cultural background and socioeconomic status, with the
goal being health promotion, disease prevention, and nutrition educa-
tion. The term includes:

(A) dialogue with an adult minor or a minor's parent to
discuss current eating habits, exercise habits, food budget, and prob-
lems with food preparation;

(B) discussion of dietary needs to help an adult minor
or the minor's parent understand why certain foods should be included
or excluded from the minor's diet and to help with adjustment to the
new or revised or existing diet plan;

(C) a personalized written diet plan as ordered by the
minor's physician, to include instructions for implementation;

(D) providing the adult minor or the minor's parent with
motivation to help them understand and appreciate the importance of
the diet plan in getting and staying healthy; or
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(E) working with the adult minor or the minor's parent
by recommending ideas for meal planning, food budget planning, and
appropriate food gifts.

(54) [653)] Occupational therapist--A person who has
a valid license under Texas Occupations Code, Chapter 454, as an
occupational therapist.

(55) [654)] Occupational therapy assistant--A person who
has a valid license under Texas Occupations Code, Chapter 454, as an
occupational therapy assistant who assists in the practice of occupa-
tional therapy under the general supervision of an occupational thera-
pist.

(56) [€55)] Operating hours--The days of the week and the
hours of day a center is open for services to a minor as identified in a
center's written policy as required by §15.201 of this chapter (relating
to Operating Hours).

(57) [656)] Overnight--The hours between 9:00 p.m. and
5:00 a.m. during the days of the week a center operates.

(58) [€5D] Over-the-counter pharmaceuticals--A drug or
formulary for which a physician's prescription is not needed for pur-
chase or administration.

(59) [65®)] Parent--A person authorized by law to act on
behalf of a minor with regard to a matter described in this chapter. The
term includes:

(A) abiological, adoptive, or foster parent;
(B) a guardian;
(C) amanaging conservator; and

(D) a non-parent decision-maker as authorized by
Texas Family Code §32.001.

(60) [659)] Parent company--A person, other than an indi-
vidual, who has a direct 100 percent ownership interest in the owner of
a center.

(61) [€69)] Person--An individual, firm, partnership, cor-
poration, association, or joint stock association, and the legal successor
thereof.

(62) [€6D)] Person with a disclosable interest--A person
who owns at least a five percent interest in any corporation, partner-
ship, or other business entity that is required to be licensed under
THSC Chapter 248A. A person with a disclosable interest does not in-
clude a bank, savings and loan, savings bank, trust company, building
and loan association, credit union, individual loan and thrift company,
investment banking firm, or insurance company, unless these entities
participate in the management of the center.

(63) [€62)] Personal care services--Services required by a
minor, including:

(A) Dbathing;

(B) maintaining personal hygiene;
(C) routine hair and skin care;
(D) grooming;

(E) dressing;

(F) feeding;

(G) eating;

(H) toileting;

(I) maintaining continence;

(J) positioning;

(K) mobility and bed mobility;

(L) transfer and ambulation;

(M) range of motion;

(N) exercise; and

(O) use of durable medical equipment.

(64) [€63)] Pharmaceuticals--Of or pertaining to drugs, in-
cluding over-the-counter drugs and those requiring a physician's pre-
scription for purchase or administration.

(65) [€64)] Pharmacist--A person who is licensed to prac-
tice pharmacy under Texas Occupations Code, Chapter 558.

(66) [€65)] Pharmacy--A facility at which a prescription
drug or medication order is received, processed, or dispensed as de-
fined in Texas Occupations Code §551.003.

(67) [€66)] Physical restraint--The use of physical force,
except for physical guidance or prompting of brief duration, that re-
stricts the free movement of all or a portion of a minor's body for the
purpose of modifying or controlling the minor's behavior.

(68) [€6] Physical therapist--A person who has a valid li-
cense under Texas Occupations Code, Chapter 453, as a physical ther-
apist.

(69) [€68)] Physical therapist assistant--A person who has a

valid license under Texas Occupations Code, Chapter 453, as a physical
therapist assistant and:

(A) who assists and is supervised by a physical therapist
in the practice of physical therapy; and

(B) whose activities require an understanding of physi-
cal therapy.

(70) [€69)] Physician--A person who:

(A) has avalid license in Texas to practice medicine or
osteopathy in accordance with Texas Occupations Code, Chapter 155;

(B) has a valid license in Arkansas, Louisiana, New
Mexico, or Oklahoma to practice medicine, who is the treating physi-
cian of a minor, and orders services for the minor, in accordance with
Texas Occupations Code, Chapter 151; or

(C) is acommissioned or contract physician or surgeon
who serves in the United States uniformed services or Public Health
Service if the person is not engaged in private practice, in accordance
with Texas Occupations Code, Chapter 151.

(71) [#9)] Place of business--An office of a center where
medical records are maintained and from which services are directed.

(72) [@1)] Plan of care--A protocol of care.

(73) [#2)] Positive intervention--An intervention that is
based on or uses a minor's preferences as positive reinforcement, and
focuses on positive outcomes and wellness for the minor.

(74) [#3)] Pre-licensing program training--Com-
puter-based training, available on DADS website, designed to acquaint
center staff with licensure standards.

(75) [#4)] Preparedness--Actions taken in anticipation of
a disaster including a public health disaster.

(76) [€#5)] Prescribing physician--A physician who is au-
thorized to write and issue orders for services at a center.
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(77) [€76)] Progress note--A dated and signed written no-
tation summarizing facts about services provided to a minor and the
minor's response during a given period of time.

(78) [#D] Protective device--A mechanism or treatment,
including sedation, that is:

(A) used:
(i) for body positioning;

(i) to immobilize a minor during a medical, dental,
diagnostic, or nursing procedure;

(iii)  to permit wounds to heal; or

(iv) for a medical condition diagnosed by a physi-
cian; and

(B) notused as arestraint to modify or control behavior.

(79) [8)] Protocol of care--A comprehensive, interdisci-
plinary plan of care that includes the medical physician's plan of care,
nursing care plan and protocols, psychosocial needs, and therapeu-
tic and developmental service needs required by a minor and family
served.

(80) [(79)] Psychologist--A person who has a valid license
under Texas Occupations Code, Chapter 501, as a psychologist.

(81) [€89)] Psychosocial treatment--The provision of
skilled services to a minor under the direction of a physician that
includes one or more of the following:

(A) assessment of alterations in mental status or evi-
dence of suicide ideation or tendencies;

(B) teaching coping mechanisms or skills;
(C) counseling activities; or
(D) evaluation of a plan of care.

(82) [(81H)] Public health disaster declaration--A governor's
announcement based on a determination by the Department of State
Health Services that there exists an immediate threat from a communi-
cable disease that:

(A) poses a high risk of death or serious long-term dis-
ability to a large number of people; and

(B) creates a substantial risk of public exposure because
of the disease's high level of contagion or the method by which the
disease is transmitted.

(83) [682)] Quiet time--A behavior management technique
used to provide a minor with an opportunity to regain self-control,
where the minor enters and remains for a limited period of time in a
designated area from which egress is not prevented.

(84) [€683)] Recovery--Activities implemented during and
after a disaster response, including a public health disaster response,
designed to return a center to its normal operations as quickly as pos-
sible.

(85) [€84)] Registered nurse--RN. A person who has a valid
license under Texas Occupations Code, Chapter 301, to practice pro-
fessional nursing.

(86) [(85)] Relocation--The closing of a center and the
movement of its business operations to another location.

(87) [€86)] Respiratory therapist--A person who has a valid
license under Texas Occupations Code, Chapter 604, as a respiratory
care practitioner.

(88) [€8D] Response--Actions taken immediately before
an impending disaster or during and after a disaster, including a public
health disaster, to address the immediate and short-term effects of the
disaster.

(89) [€88)] Restraint--Physical restraint, chemical restraint,
or mechanical restraint.

(90) [689] RN delegation--Delegation of tasks by an RN in
accordance with 22 TAC Chapter 224 (relating to Delegation of Nurs-
ing Tasks by Registered Professional Nurses to Unlicensed Personnel
for Clients with Acute Conditions or in Acute Care Environments).

(91) [(99)] Sedation--The act of allaying nervous excite-
ment by administering medication that commonly induces the nervous
system to calm. Sedation is a protective device.

(92) [B] Social worker--A person who has a valid license
under Texas Occupations Code, Chapter 505, as a social worker.

(93) [2)] Speech-language pathologist--A person who
has a valid license under Texas Occupations Code, Chapter 401, as a
speech-language pathologist.

(94) [693)] Substantial compliance--A finding in which a
center receives no recommendation for enforcement action after an in-
spection.

(95) [94)] Supervision--Authoritative procedural guid-
ance by a qualified person that instructs another person and assists
in accomplishing a function or activity. Supervision includes initial
direction and periodic inspection of the actual act of accomplishing
the function or activity.

(96) [95)] Support services--Social, spiritual, and emo-
tional care provided to a minor and a minor's parent by a center.

(97) [(96)] THSC--Texas Health and Safety Code.

(98) [(9D)] Total census--The total number of minors with
active plans of care at a center.

(99) [€98)] Transition support--Planning, coordination, and
assistance to move the location of services provided to a minor from a
center to the least restrictive setting appropriate.

(100) [(99)] Violation--A finding of noncompliance with
this chapter or THSC Chapter 248A resulting from an inspection.

101) [(H00)] Volunteer--An individual who provides as-
sistance to a center without compensation other than reimbursement
for actual expenses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603177

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4077
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SUBCHAPTER B. LICENSING APPLICATION,
MAINTENANCE, AND FEES
40 TAC §15.123

41 TexReg 5006 July 8, 2016 Texas Register



STATUTORY AUTHORITY

The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Health and Safety Code, §248A.101, which
provides that the HHSC executive commissioner shall adopt
rules that are necessary to implement the chapter and to estab-
lish minimum standards for prescribed pediatric extended care
centers.

The new section implements Texas Government Code,
§531.0055 and Texas Health and Safety Code, §248A.101.

§15.123.  Request and Issuance of Temporary License.

(a) An applicant for an initial license under §15.105 of this
subchapter (relating to Initial License Application Procedures and Is-
suance) may request that DADS issue a temporary license pending
DADS review of the applicant's application for an initial license.

(b) To request a temporary license, the applicant must submit
to DADS Provider Licensure and Certification Unit a written request
for a temporary license and a copy of the applicant's policies, proce-
dures and staffing plans that demonstrate compliance with the licensing
standards of this chapter.

(c) DADS issues a temporary license to an applicant who has
requested a temporary license if DADS:

(1) determines that the applicant has submitted an applica-
tion for an initial license in accordance with §15.105 of this subchapter;

(2) determines that the applicant meets the building re-
quirements of Subchapter E of this chapter; and

(3) approves the applicant's policies, procedures and
staffing plans submitted in accordance with subsection (b) of this
section.

(d) IfDADS issues a temporary license, the center may admit
no more than six minors to the center until the temporary license expires
or terminates.

(e) The issuance of a temporary license constitutes DADS no-
tice to the applicant of the approval of the temporary license request.

(f) A temporary license expires on the earlier of:

(1) 90 days after DADS issues the temporary license or the
last day of any extension DADS grants in accordance with subsection
(g) of this section; or

(2) the date DADS issues an initial license.

(g) A temporary license holder may request that DADS extend
the term of a temporary license by 90 days. To request an extension, the
license holder must submit to DADS Provider License and Certification
Unit, a written request for an extension. If DADS receives the request
at least 30 days before the date the temporary license expires, DADS
extends the term of the license for 90 days and notifies the temporary
license holder of the extension in writing. DADS grants an applicant
only one temporary license extension for a center.

(h) A temporary license holder must comply with the require-
ments of THSC Chapter 248 A and the licensing standards of this chap-
ter for the term of the temporary license. DADS may take the enforce-
ment action described in Subchapter G of this chapter (relating to En-
forcement) if the temporary license holder does not comply with THSC
Chapter 248A or this chapter.

(1) DADS may visit or conduct an investigation or inspection
of a center owned or operated by a temporary license holder, as de-
scribed in Subchapter F of this chapter (relating to Inspections and Vis-
its).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603178

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4077
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SUBCHAPTER C. GENERAL PROVISIONS
DIVISION 4. GENERAL SERVICES

40 TAC §15.501

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Health and Safety Code, §248A.101, which
provides that the HHSC executive commissioner shall adopt
rules that are necessary to implement the chapter and to estab-
lish minimum standards for prescribed pediatric extended care
centers.

The amendment implements Texas Government Code,
§531.0055 and Texas Health and Safety Code, §248A.101.

§15.501. Basic Services.

(a) A center must ensure the provision of all basic services
based on the needs of a minor and a minor's family in accordance with
the plan of care.

(b) A minor's parent is not required to accompany the minor
when the minor receives services in the center, including therapeutic
services provided in the center but billed separately.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603193

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4077

¢ ¢ ¢

SUBCHAPTER D. TRANSPORTATION
40 TAC §15.1101
STATUTORY AUTHORITY
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The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Health and Safety Code, §248A.101, which
provides that the HHSC executive commissioner shall adopt
rules that are necessary to implement the chapter and to estab-
lish minimum standards for prescribed pediatric extended care
centers.

The amendment implements Texas Government Code,

§531.0055 and Texas Health and Safety Code, §248A.101.
$15.1101. Transportation Services.

(a) A center must ensure transportation services are provided
for a minor, as authorized by an adult minor, the minor's parent, and
the minor's prescribing physician:

(1) from the minor's home to the center;
(2) from the center to the minor's home; and

(3) to and from the center for services coordinated by the
center.

(b) A minor's parent is not required to accompany the minor
when the center transports or provides for the transport of the minor.

(c) [5)] A center must ensure that vehicles are accessible for
a minor with disabilities and equipped to meet the needs of a minor
during transport.

(d) [€e)] A minor's parent may decline a center's transportation
services.

(e) [€d)] A center must adopt and enforce written policies and
procedures describing the staff and equipment that will accompany a
minor during transportation. The staff must include a driver and a
nurse.

(f) [€e)] A center must ensure that:

(1) aperson transporting a minor on behalf of a center has a
valid and appropriate Texas driver's license, a copy of which the center
must keep on file;

(2) avehicle used to transport a minor has a current Texas
safety inspection sticker and vehicle registration decal properly affixed
to a vehicle;

(3) the center maintains commercial insurance for the op-
eration of a center's vehicles, including coverage for minors and staff
in a center's vehicle in the event of accident or injury;

(4) documentation of the insurance is maintained and in-
cludes:

(A) the name of the insurance company;
(B) the insurance policy number;

(C) the period of coverage; and

(D) an explanation of the coverage;

(5) the center provides a driver and the center's nurse with
an up-to-date master transportation list that includes a minor's name,
pick up and drop off locations, and authorized persons to whom a minor
may be released,

(6) the master transportation list is on file at the center;

(7) the driver and the center's nurse riding in the vehicle
maintain a daily attendance record for each trip that includes the driver's

name, the date, names of all passengers in the vehicle, the name of the
person to whom a minor was released, and the time of release; and

(8) the number of people in a vehicle used to transport mi-
nors does not exceed the manufacturer's recommended capacity for the
vehicle.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603179

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4077

¢ ¢ ¢
SUBCHAPTER F. INSPECTIONS AND VISITS
40 TAC §15.1302
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Health and Safety Code, §248A.101, which
provides that the HHSC executive commissioner shall adopt
rules that are necessary to implement the chapter and to estab-
lish minimum standards for prescribed pediatric extended care
centers.

The amendment implements Texas Government Code,
§531.0055 and Texas Health and Safety Code, §248A.101.

$15.1302.  Investigation of Complaints and Self-Reported Incidents.

(a) DADS investigates complaints of abuse, neglect, or ex-
ploitation if:

(1) the act occurs at the center;

(2) the center is responsible for the supervision of a minor
at the time the act occurs;

(3) the alleged perpetrator is associated with the center; or
(4) the alleged perpetrator is present at the center.

(b) DADS refers complaints of abuse, neglect, or exploitation
not meeting the criteria in subsection (a) of this section to the Depart-
ment of Family and Protective Services.

(c) DADS conducts an investigation under this section in ac-

cordance with THSC §260A.007 [§260-007].

(d) A center's investigation of complaints and self-reported in-
cidents does not preclude DADS from taking action in accordance with
Subchapter G of this chapter (relating to Enforcement).

(e) DADS notifies the following individuals of the results of a
DADS investigation:

(1) theindividual who reported the allegation or complaint;
(2) an adult minor;

(3) a minor's parent;
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(4) any person designated by an adult minor or minor's par-
ent to receive information concerning a minor; and

(5) acenter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603180

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4077
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CHAPTER 18. NURSING FACILITY
ADMINISTRATORS

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), amendments to §18.2 and §18.35 and new
§18.42, in Chapter 18, Nursing Facility Administrators.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments and new section is
to implement Senate Bill (S.B.) 807 and S.B. 1307, 84th Legis-
lature, Regular Session, 2015, which amended Texas Occupa-
tions Code, Chapter 55, Licensing of Military Service Members,
Military Veterans, and Military Spouses. The proposed new sec-
tion addresses several areas that relate to licensure of military
service members, military veterans, and military spouses. First,
the proposed new section describes the process that a license
applicant who is a military service member or a military veteran
must follow to request a waiver of the application and initial li-
cense fees. Second, the proposed rule describes the process
that a license applicant or a nursing facility administrator who is a
military service member, a military veteran, or a military spouse,
and who holds a license in good standing in another jurisdic-
tion must follow to request a waiver of the application and ini-
tial license fees. Third, the proposal describes the process that
a nursing facility administrator who is a military service mem-
ber must follow to request two additional years to complete li-
cense renewal requirements. Fourth, the proposal describes
the process that a license applicant must follow to request credit
based on military service, training, or education toward the in-
ternship requirements for an administrator-in-training. Finally,
the proposal describes the process a former administrator who is
a military service member, a military veteran, or a military spouse
must follow to request renewal of an expired license.

The proposed amendments add definitions related to the mili-
tary provisions and replace several defined terms with acronyms.
The proposed amendments also delete a provision related to a
military member having additional time to meet continuing edu-
cation requirements for license renewal because the information
is included in the new section.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §18.2 adds definitions for "active
duty," "armed forces of the United States," "military service mem-
ber," "military spouse," and "military veteran," which are terms

that are used in new §18.42. The definition of NFAAC (Nursing
Facility Administrators Advisory Committee) references Texas
Administrative Code, Title 40, §89.6, a recently added section
in which the NFAAC is described. The amendment also uses
the acronyms for several terms that are currently defined and
puts the terms in alphabetical order based on the acronyms.

The proposed amendment to §18.35 deletes subsection (g) re-
garding continuing education requirements for military members
because this information is addressed in new §18.42(c) by pro-
viding a process by which administrator who is a military service
member may request two additional years to complete license
renewal requirements.

The proposed new §18.42 describes the process that a license
applicant who is a military service member or a military vet-
eran must follow to request a waiver of the application and ini-
tial license fees. The proposed new section also describes the
process that a license applicant or a nursing facility administrator
who is a military service member, a military veteran, or a military
spouse, and who holds a license in good standing in another ju-
risdiction must follow to request a waiver of the application and
initial license fees. In addition, the proposed new section de-
scribes the process that a nursing facility administrator who is
a military service member must follow to request two additional
years to complete license renewal requirements. The proposed
new section describes the process that a license applicant must
follow to request credit based on military service, training, or
education toward the internship requirements for an administra-
tor-in-training. Finally, the proposed new section describes the
process a former administrator who is a military service member,
a military veteran, or a military spouse must follow to request re-
newal of an expired license.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments and new sec-
tion are in effect, enforcing or administering the amendments
and new section does not have foreseeable implications relating
to costs or revenues of local governments. The new section al-
lows certain fees to be waived, which will decrease revenue to
the state, but DADS does not anticipate a large number of fee
waivers, so the decrease will likely be minimal.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments and
new section will not have an adverse economic effect on
small businesses or micro-businesses, because the proposed
amendments and new section do not impose new requirements
on nursing facility administrators.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, Assistant Commissioner for DADS Regula-
tory Services, has determined that, for each year of the first five
years the proposed amendments and new section are in effect,
the public benefit expected as a result of enforcing the proposed
amendments and new section is a reduction in financial and ad-
ministrative barriers for military service members, military veter-
ans, and military spouses to receive and renew a nursing facility
administrator license.

Ms. Henderson anticipates that there will not be an economic
cost to persons who are required to comply with the amendments
and new section. The amendments and new section will not
affect a local economy.

PROPOSED RULES

July 8, 2016 41 TexReg 5009



TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Laura Bagheri at (512) 438-4836 in DADS Regulatory Ser-
vices. Written comments on the proposal may be submitted to
Texas Register Liaison, Legal Services-15R13, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R13" in
the subject line.

SUBCHAPTER A. GENERAL INFORMATION
40 TAC §18.2
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Government Code, §531.021, which provides
HHSC with the authority to administer federal funds and plan
and direct the Medicaid program in each agency that operates
a portion of the Medicaid program; Texas Health and Safety
Code, Chapter 242, which authorizes the executive commis-
sioner to adopt rules regarding the licensing of nursing facility
administrators; Texas Human Resources Code, §32.021, which
provides that HHSC shall adopt necessary rules for the proper
and efficient operation of the Medicaid program; Texas Human
Resources Code, §161.021, which provides that the Aging and
Disability Services Council shall study and make recommen-
dations to the HHSC executive commissioner and the DADS
commissioner regarding rules governing the delivery of services
to persons who are served or regulated by DADS; and Texas
Occupations Code, Chapter 55, which requires a state agency
to adopt rules related to licensure of military service members,
military veterans, and military spouses.

The amendment affects Texas Government Code, §531.0055
and §531.021; Texas Health and Safety Code, Chapter 242;
Texas Human Resources Code, §161.021 and §32.021; and
Texas Occupations Code, Chapter 55.

§18.2.  Definitions.

The words and terms in this chapter have the following meanings, un-
less the context clearly indicates otherwise:

(1) Abuse--Any act, failure to act, or incitement to act done
willfully, knowingly, or recklessly through words or physical action
that causes or could cause mental or physical injury or harm or death to
a nursing facility resident. Abuse includes verbal, sexual, mental, psy-

chological, or physical abuse; corporal punishment; involuntary seclu-
sion; or any other actions within this definition.

(2) Active duty--Current full-time military service in the
armed forces of the United States or as a member of the Texas military
forces, as defined in Texas Government Code §437.001, or similar mil-
itary service of another state.

) Administrative law judge (ALP—A State Office of Ad-
for the Department of Aging and Disability Serviees:}

(3) Administrator--A licensed nursing facility administra-

tor.

4 i in-tratning  (AFD—A persen under-
going a minimum 1,000-heur internship under a DADS-approved
eertified preeeptor]

(4) [€5)] Administrator of Record--The individual who is
listed as the facility's licensed nursing facility administrator with the
DADS [PADS'] Licensing and Credentialing Section.

(5) AIT--Administrator-in-training. A person undergoing
a minimum 1,000-hour internship under a DADS-approved certified
preceptor.

(6) ALJ--Administrative law judge. A State Office of Ad-

ministrative Hearings (SOAH) attorney who conducts formal hearings
for the Department of Aging and Disability Services.

(7) [¢6)] Applicant--A person applying for a Texas nursing
facility administrator license.

(8) [€B] Application--The notarized DADS application for
licensure as a nursing facility administrator, as well as all required
forms, fees, and supporting documentation.

(9) Armed forces of the United States--The Army, Navy,
Air Force, Coast Guard, or Marine Corps of the United States, includ-
ing reserve units of those military branches.

(10) [€(8)] Complaint--An allegation that a licensed nurs-
ing facility administrator violated one or more of the licensure rules or
statutory requirements.

(11) [(9] DADS--The Department of Aging and Disability
Services.

(12) [49)] Deficiency--Violation of a federal participation
requirement in a nursing facility.

(13) [@H] Domains of the NAB--The five categories for
education and continuing education of the National Association of
Long Term Care Administrator Boards, which are resident care and
quality of life; human resources; finance; physical environment and
atmosphere; and leadership and management.

(14) [62)] Equivalent--A level of achievement that is
equal in amount and quality to completion of an educational or training
program.

(15) [E3)] Formal hearing--A hearing held by SOAH to
adjudicate a sanction taken by DADS against a licensed nursing facility
administrator.

(16) [E#4)] Good standing--The licensure status of a nurs-
ing facility administrator who is in compliance with the rules in this
chapter and, if applicable, the terms of any sanction imposed by DADS.

(17) [E5)] Informal review--The opportunity for a licensee
to dispute the allegations made by DADS. The informal review in-
cludes the opportunity to show compliance.
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(18) [E46)] Internship--The 1,000-hour training period in a
nursing facility for an AIT.

(19) [E@D] License--A nursing facility administrator
license or provisional license.

(20) [E+®)] Licensee--A person licensed by DADS as a
nursing facility administrator.

(21) Military service member--A person who is on active

duty.

(22) Military spouse--A person who is married to a military
service member.

(23) Military veteran--A person who has served on active
duty and who was discharged or released from active duty.

(24) [E9] Misappropriation of resident property--The de-
liberate misplacement, exploitation, or wrongful temporary or perma-
nent use of a nursing facility resident's belongings or money without
the resident's consent.

(25) [20)] NAB--The National Association of Long Term
Care Administrator Boards, which is composed of state boards or agen-
cies responsible for the licensure of nursing facility administrators.

(26) [2BH] NAB examination--The national examination
developed by NAB that applicants must pass in combination with the
state licensure examination to be issued a license to practice nursing
facility administration in Texas.

(27) [€22)] NCERS--The National Continuing Education
Review Service, which is the part of NAB that approves and moni-
tors continuing education activities for nursing facility administrators.

(28) NFAAC--Nursing Facility Administrators Advisory
Committee. The advisory committee described in §89.6 of this title
(relating to Nursing Facility Administrator Advisory Committee).

(29) [23)] Neglect--A deprivation of life's necessities of
food, water, or shelter; or a failure of an individual to provide services,
treatment, or care to a nursing facility resident that causes or could
cause mental or physical injury, harm, or death to the nursing facility
resident.

e . . .. i . .
tee: The advisory committee deseribed in §89-6 of this title (relating te
. o . i 4 . .

(30) [25)] Nursing facility--An institution or facility li-
censed by DADS as a nursing home, nursing facility, or skilled nursing
facility.

(31) [€26)] Nursing facility administrator--A person who

is licensed to engage in the practice of nursing facility administration,
regardless of whether the person has ownership interest in the facility.

(32) [27] Opportunity to show compliance--An informal
meeting between DADS and a licensee that allows the licensee an op-
portunity to show compliance with the requirements of law for the re-
tention of the license. The opportunity to show compliance is part of
an informal review.

(33) [E28)] Preceptor--A licensed nursing facility adminis-
trator certified by DADS to provide supervision to an AIT.

(34) [29)] PES--Professional examination services. The
testing agency that administers the NAB and state examinations to ap-
plicants seeking licensure as nursing facility administrators.

(35) [B9)] Referral--A recommendation made by Regu-
latory Services Division staff to investigate an administrator's com-

pliance with licensure requirements when deficiencies or substandard
quality of care deficiencies are found in a nursing facility, as required
by Title 42 Code of Federal Regulations.

(36) [BBH] Regulatory Services Division--The division of
DADS responsible for long term care regulation, including determin-
ing nursing facility compliance with licensure and certification require-
ments and licensing nursing facility administrators.

(37) [B2)] Sanctions--Any adverse licensure actions
DADS imposes against a licensee, including letter of reprimand,
suspension, revocation, denial of license, and monetary penalties.

(38) [33)] Self-study course--A NAB-approved education
course that an individual pursues independently to meet continuing ed-
ucation requirements for license renewal.

(39) [B4)] State examination--The state licensure exami-
nation that applicants must pass, in combination with the NAB exami-
nation, to be issued a license to practice nursing facility administration
in Texas. This examination covers the nursing facility requirements
found in Chapter 19 of this title (relating to Nursing Facility Require-
ments for Licensure and Medicaid Certification).

(40) [B5)] State of Texas Administrator-In-Training
Internship Manual--The DADS program guide used by an AIT and
preceptor during the AIT's internship for nursing facility administrator
licensure.

(41) [36)] Substandard quality of care--Any deficiency in
Resident Behavior and Facility Practices, Quality of Life, or Quality
of Care that is immediate jeopardy to nursing facility resident health
or safety; or a pattern of widespread actual harm that is not immediate
jeopardy; or a widespread potential for more than minimal harm that is
not immediate jeopardy, with no actual harm.

(42) [3D] Survey--A resident-focused complaint/incident
investigation or annual licensure or certification inspection of a nursing
facility by DADS.

(43) [3®)] Traditional business hours--Monday through
Friday from 8:00 a.m. until 5:00 p.m.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603184

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4836

¢ ¢ ¢

SUBCHAPTER C. LICENSES
40 TAC §18.35
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Government Code, §531.021, which provides
HHSC with the authority to administer federal funds and plan
and direct the Medicaid program in each agency that operates
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a portion of the Medicaid program; Texas Health and Safety
Code, Chapter 242, which authorizes the executive commis-
sioner to adopt rules regarding the licensing of nursing facility
administrators; Texas Human Resources Code, §32.021, which
provides that HHSC shall adopt necessary rules for the proper
and efficient operation of the Medicaid program; Texas Human
Resources Code, §161.021, which provides that the Aging and
Disability Services Council shall study and make recommen-
dations to the HHSC executive commissioner and the DADS
commissioner regarding rules governing the delivery of services
to persons who are served or regulated by DADS; and Texas
Occupations Code, Chapter 55, which requires a state agency
to adopt rules related to licensure of military service members,
military veterans, and military spouses.

The amendment affects Texas Government Code, §531.0055
and §531.021; Texas Health and Safety Code, Chapter 242;
Texas Human Resources Code, §161.021 and §32.021; and
Texas Occupations Code, Chapter 55.

$§18.35.  Continuing Education Requirements for License Renewal.

(a) The 40 clock hours of continuing education required for
license renewal must:

(1) be completed during the previous two-year licensure
period;

(2) include one or more of the five domains of the NAB
listed in §18.11 of this chapter (relating to Academic Requirements);

(3) include at least six clock hours in ethics; and
(4) be:

(A) approved by the National Continuing Education
Review Service;

(B) a DADS-sponsored event; or

(C) an upper-division semester credit course taken or
taught at a post-secondary institution of higher education accredited by
an association recognized by the Texas Higher Education Coordinating
Board.

(b) DADS accepts no more than 34 clock hours of NAB-ap-
proved self-study courses toward the required 40 clock hours of con-
tinuing education.

(c) DADS waives, at a maximum, 20 of the 40 clock hours of
continuing education to a licensee who completes one three-semester
hour upper-division course taken at a post-secondary institution of
higher education.

(d) DADS approves continuing education hours once per li-
censure renewal period for the same course, seminar, workshop, or pro-
gram.

(e) DADS waives 20 of the required 40 clock hours of contin-
uing education for preceptors who sponsor an AIT.

(f) DADS may perform an audit of continuing education
courses, seminars, or workshops that the licensee has reported by
requesting certificates of attendance.

fg) If a licensee is on deployed military duty; the deadline to
duration of the deployment up to two years-}
HH A licensee must submit a copy of the military orders
to DADS within 60 days of completion of deployed duty-}
{(2) If continuing education requirements for licensure re-

HA) meet the licensure application and examination re-
quirements for an initial license as listed in §1815 of this chapter (re-
atine to lication Requi _§18.16 of this el ati
to Examinations), and §18.31 of this subchapter (relating to Initial Li-
cense); or]

B) prier to the extension deadline; place the license in
a formal inactive status in accordance with §18.38 of this subchapter
(relating to Inactive Status).]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603185

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4836

¢ ¢ ¢
40 TAC §18.42
STATUTORY AUTHORITY

The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Government Code, §531.021, which provides
HHSC with the authority to administer federal funds and plan
and direct the Medicaid program in each agency that operates
a portion of the Medicaid program; Texas Health and Safety
Code, Chapter 242, which authorizes the executive commis-
sioner to adopt rules regarding the licensing of nursing facility
administrators; Texas Human Resources Code, §32.021, which
provides that HHSC shall adopt necessary rules for the proper
and efficient operation of the Medicaid program; Texas Human
Resources Code, §161.021, which provides that the Aging and
Disability Services Council shall study and make recommen-
dations to the HHSC executive commissioner and the DADS
commissioner regarding rules governing the delivery of services
to persons who are served or regulated by DADS; and Texas
Occupations Code, Chapter 55, which requires a state agency
to adopt rules related to licensure of military service members,
military veterans, and military spouses.

The new section affects Texas Government Code, §531.0055
and §531.021; Texas Health and Safety Code, Chapter 242;
Texas Human Resources Code, §161.021 and §32.021; and
Texas Occupations Code, Chapter 55.

$18.42.  Alternate Licensing Requirements for Military Service Per-
sonnel.

(a) Fee waiver based on military experience.

(1) DADS waives the application fee described in
§18.15(a)(2) of this chapter (relating to Application Requirements) and
the initial license fee described in §18.31(a)(2) of this chapter (relating
to Initial License) for an applicant if DADS receives and approves a
request for a waiver of fees from the applicant in accordance with this
subsection.

(2) To request a waiver of fees under this subsection, an
applicant must submit a written request for a waiver with the appli-
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cant's initial license application submitted to DADS in accordance with
§18.31 of this chapter. The applicant must include with the request:

(A) the applicant holds a license in good standing in an-
other jurisdiction with licensing requirements substantially equivalent

(A) documentation of the applicant's status as a military
service member or military veteran that is acceptable to DADS; and

(B) documentation of the type and dates of the service,
training, and education the applicant received, and an explanation as to
why the applicant's military service, training, or education substantially
meets all of the requirements for licensure under this chapter.

(3) Documentation of military status that is acceptable to

to the requirements for a license under this chapter; and

(B) the applicant is a military service member, a mili-
tary veteran, or a military spouse.

(c) Additional time for license renewal.

(1) DADS gives an administrator an additional two years
to complete the license renewal requirements described in §18.34 of
this subchapter (relating to License Renewal) and §18.35 of this sub-

DADS includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state; and

(B) for status as a military veteran, a copy of a military
service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state.

(4) If DADS requests additional documentation, the appli-

chapter (relating to Continuing Education Requirements for License
Renewal), if DADS receives and approves a request for additional time
to complete the licensing renewal requirements from an administrator
in accordance with this subsection.

(2) To request additional time to complete license renewal
requirements, an administrator must submit a written request for addi-
tional time to DADS before the expiration date of the administrator's
license. The administrator must include with the request documenta-
tion of the administrator's status as a military service member that is

cant must submit the requested documentation.

(5) DADS approves a request for a waiver of fees submit-
ted in accordance with this subsection if DADS determines that the
applicant is a military service member or a military veteran and the ap-
plicant's military service, training, or education substantially meets all
of the requirements for licensure under this chapter.

(b) Fee waiver based on license issued by another jurisdiction.

(1) DADS waives the application fee described in
§18.15(a)(2) of this chapter and the initial license fee described in
§18.32(¢c)(2) of this chapter (relating to Provisional License) for an
applicant if DADS receives and approves a request for a waiver of
fees in accordance with this subsection.

(2) To request a waiver of fees under this subsection, an
applicant must include a written request for a waiver of fees with the
applicant's provisional license application that is submitted to DADS
in accordance with §18.32 of this chapter. The applicant must include
with the request documentation of the applicant's status as a military
service member, military veteran, or military spouse that is acceptable
to DADS.

(3) Documentation of military status that is acceptable to
DADS includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state;

(B) for status as a military veteran, a copy of a military

acceptable to DADS. Documentation as a military service member that
is acceptable to DADS includes a copy of a current military service or-
der issued to the administrator by the armed forces of the United States,
the State of Texas, or another state.

(3) If DADS requests additional documentation, the ad-
ministrator must submit the requested documentation.

(4) DADS approves a request for two additional years to
complete license renewal requirements submitted in accordance with
this subsection if DADS determines that the administrator is a military
service member, except DADS does not approve a request if DADS
granted the administrator a previous extension and the administrator

has not completed the license renewal requirements during the two-

year extension period.

(5) If an administrator does not submit the written request
described by paragraph (2) of this subsection before the expiration date

of the administrator's license, DADS will consider a request after the

expiration date of the license if the administrator establishes to the sat-

isfaction of DADS that the request was not submitted before the expi-

ration date of the administrator's license because the administrator was

serving as military service member at the time the request was due.

(d) Credit toward internship requirements.

(1) DADS gives an applicant credit toward the internship
requirements for an AIT described in §18.12 of this chapter (relating

to Internship Requirements) based on the applicant's military service,

training, or education if DADS receives and approves a request for

credit from an applicant in accordance with this subsection.

service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state; and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the ap-
plicant by a state of the United States or a foreign government; and

(ii) acopy of a current military service order issued

(2) To request credit for military service, training, or edu-
cation, the applicant must submit a written request for credit to DADS

with the applicant's initial license application. The applicant must in-

clude with the request documentation of the type and dates of the ser-

vice, training, and education the applicant received and an explanation

as to how the applicant's military service, training, or education is sub-

stantially similar to the training or education requirements described in

to the applicant's spouse by the armed forces of the United States, the

§18.12 of this chapter.

State of Texas, or another state.

(4) If DADS requests additional documentation, the appli-

(3) IfDADS requests additional documentation, the appli-
cant must submit the requested documentation.

cant must submit the requested documentation.

(5) DADS approves a request for a waiver of fees submit-

(4) DADS approves a request for credit submitted in accor-
dance with this subsection if DADS determines that the military ser-

ted in accordance with this subsection if DADS determines that:

vice, training, or education that the applicant received is substantially
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similar to the training or education requirements described in §18.12
of this chapter.

(e) Renewal of expired license.

(1) DADS renews an expired license if DADS receives and
approves a request for renewal from a former administrator in accor-
dance with this subsection.

(2) To request renewal of an expired license, a former ad-
ministrator must submit a written request with a license renewal appli-
cation within five years after the former administrator's license expired.
The former administrator must include with the request documentation
of the former administrator's status as a military service member, mil-
itary veteran, or military spouse that is acceptable to DADS.

(3) Documentation of military status that is acceptable to
DADS includes:

(A) for status as a military service member, a copy of a
current military service order issued to the former administrator by the
armed forces of the United States, the State of Texas, or another state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the former administrator by the armed
forces of the United States, the State of Texas, or another state; and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the for-
mer administrator by a state of the United States or a foreign govern-
ment; and

(i) _a copy of a current military service order issued
to the former administrator's spouse by the armed forces of the United
States, the State of Texas, or another state.

(4) IfDADS requests additional documentation, the former
administrator must submit the requested documentation.

(5) DADS approves a request for renewal of an expired
license submitted in accordance with this subsection if DADS deter-
mines that:

(A) the former administrator is a military service mem-
ber, military veteran, or military spouse;

(B) the former administrator has not committed an of-
fense listed in Texas Health and Safety Code (THSC) §250.006(a) and
has not committed an offense listed in THSC §250.006(b) during the
five years before the date the former administrator submitted the initial
license application; and

(C) the former administrator is not listed on the em-
ployee misconduct registry described in THSC Chapter 253.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603186

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4836

¢ ¢ ¢

CHAPTER 39. COMMUNITY ALZHEIMER'S
RESOURCES AND EDUCATION (CARE)
PROGRAM

40 TAC §§39.1, 39.2, 39.4, 39.6, 39.8, 39.10, 39.12, 39.14,
39.16

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), the repeal of §§39.1, 39.2, 39.4, 39.6, 39.8,
39.10, 39.12, 39.14, and 39.16, in Chapter 39, Community
Alzheimer's Resources and Education (CARE) Program.

BACKGROUND AND PURPOSE

The purpose of the repeals is to remove rules governing a pro-
gram that is no longer being administered and, therefore, are not
needed.

SECTION-BY-SECTION SUMMARY

The proposed repeal of §39.1 deletes a rule relating to defini-
tions.

The proposed repeal of §39.2 deletes a rule relating to eligibility.

The proposed repeal of §39.4 deletes a rule relating to con-
tracted services.

The proposed repeal of §39.6 deletes a rule relating to procedure
if no funds are available.

The proposed repeal of §39.8 deletes a rule relating to termina-
tion of benefits.

The proposed repeal of §39.10 deletes a rule relating to funding
restrictions.

The proposed repeal of §39.12 deletes a rule relating to CARE
program information.

The proposed repeal of §39.14 deletes a rule relating to right to
appeal.

The proposed repeal of §39.16 deletes a rule relating to provider
claims payment.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years after the repeal, there are no foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed repeals will have no ad-
verse economic effect on small businesses or micro-businesses
because there are no costs imposed on small businesses or mi-
cro-businesses by the repeals.

PUBLIC BENEFIT AND COSTS

Kristi Jordan, Deputy Commissioner, has determined that, for
each year of the first five years after the repeals, the public ben-
efit expected as a result of repealing the sections is the removal
of unnecessary rules from the DADS rule base.

Ms. Jordan anticipates that there will not be an economic cost
to persons who are affected by the repeals. The repeals will not
affect a local economy.

TAKINGS IMPACT ASSESSMENT
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DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Corliss Powell at (512) 438-2430 in DADS Center for Policy and
Innovation. Written comments on the proposal may be submit-
ted to Texas Register Liaison, Legal Services-15R21, Depart-
ment of Aging and Disability Services W-615, P.O. Box 149030,
Austin, Texas 78714-9030, or street address 701 West 51st St.,
Austin, Texas 78751; faxed to (512) 438-5759; or e-mailed to
rulescomments@dads.state.tx.us. To be considered, comments
must be submitted no later than 30 days after the date of this is-
sue of the Texas Register. The last day to submit comments falls
on a Sunday; therefore, comments must be: (1) postmarked or
shipped before the last day of the comment period; (2) hand-de-
livered to DADS before 5:00 p.m. on DADS last working day of
the comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R21" in
the subject line.

STATUTORY AUTHORITY

The repeals are proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The repeals implement Texas Government Code, §531.0055,
and Texas Human Resources Code, §161.021.

§$39.1.  Definitions.

$39.2.  Eligibility.

§39.4.  Contracted Services.

§39.6.  Procedure if No Funds Are Available.
§$39.8.  Termination of Benefits.

§39.10. Funding Restrictions.

§$39.12.  CARE Program Information.
§39.14.  Right to Appeal.

§39.16.  Provider Claims Payment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603176

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-2430

¢ ¢ ¢

CHAPTER 49. CONTRACTING FOR
COMMUNITY SERVICES

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), an amendment to §49.102, in Subchapter A,
Application and Definitions; and §49.205, in Subchapter B, Con-
tractor Enroliment; and new §49.313, in Subchapter C, Require-
ments of a Contractor, in Chapter 49, Contracting for Community
Services.

BACKGROUND AND PURPOSE

The purpose of the proposed rules is to implement recommen-
dations in the Sunset Advisory Commission's July 2015 report
regarding "day habilitation facilities" in the Home and Com-
munity-based Services (HCS) Program, Texas Home Living
(TxHmL) Program, Deaf-Blind with Multiple Disabilities (DBMD)
Program, and Community Living Assistance and Support Ser-
vices (CLASS) Program. Specifically, the Sunset Advisory
Commission recommended that an HCS, TxHmL, DBMD,
or CLASS provider, to help ensure the safety of individuals
enrolled in those programs, include in a contract with a day
habilitation facility requirements to conduct background checks
on employees and volunteers, have an emergency response
plan, conduct fire drills, post abuse hotline information, and
follow an individual's service plan. The proposed rules do not
use the term "day habilitation facility," but instead refer to a
contractor or subcontractor that provides day habilitation in the
HCS Program, the TxHmL Program, or the DBMD Program, or
that provides prevocational services in the CLASS Program.

The proposed rules also require a contractor of HCS, TxHmL,
DBMD, or CLASS Program services that directly provides day
habilitation or prevocational services to have an emergency re-
sponse plan, conduct fire drills, and post abuse hotline informa-
tion. These requirements ensure consistency with the require-
ments of subcontractors.

The proposed rules also implement Senate Bill (S.B.) 1999, 84th
Texas Legislature, Regular Session, 2015, which amended the
Texas Human Resources Code, Chapter 103, to change "adult
day care" to "day activity and health services." Also, in accor-
dance with DADS current policy and S.B. 202, 84th Texas Leg-
islature, Regular Session, 2015, which repealed Texas Health
and Safety Code, Chapter 781 regarding personal emergency
response systems, the proposed rules delete the requirement for
a contractor that provides Title XX emergency response services
(ERS) to have a license as a personal emergency response sys-
tem provider issued by the Department of State Health Services
(DSHS) or a license as an alarm systems company issued by
the Texas Private Security Board.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §49.102 adds a definition of "emer-
gency response plan," makes a minor editorial change to the def-
inition of "HCS Program," and moves the definition of "exploita-
tion" to its correct alphabetical order.

The proposed amendment to §49.205 replaces "adult day care li-
cense" with "day activity and health services facility license." The
proposed amendment updates the title of Chapter 98, which will
be changed in response to S.B. 1999. The proposed amend-
ment deletes the requirement for a contractor who provides Title
XX ERS to have a license as a personal emergency response
system provider issued by the DSHS or a license as an alarm
systems company issued by the Texas Private Security Board.

PROPOSED RULES
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Proposed new §49.313 requires a contractor that has a con-
tract for the HCS Program, the TxHmL Program, the CLASS
Program, or the DBMD Program, in a building or a portion of
a building that is owned or leased by the contractor and in which
the contractor provides day habilitation in the HCS Program, the
TxHmL Program, or the DBMD Program, or provides prevoca-
tional services in the CLASS Program, to (1) conduct, at least
once every 90 days, a fire drill during which individuals evacuate
the building; and (2) prominently post, in an area of the build-
ing that is readily accessible to individuals, employees, subcon-
tractors, volunteers, and visitors, a notice of the requirement to
report an allegation of abuse, neglect, or exploitation of an in-
dividual and how to report such an allegation to the DFPS toll
free telephone number. The proposed new rule also requires
these contractors to have an emergency response plan for indi-
viduals while receiving day habilitation or prevocational services
in the building. If a contractor has a written agreement with a
subcontractor to provide day habilitation in the HCS Program,
the TxHmL Program, or the DBMD Program or provide prevoca-
tional services in the CLASS Program, and the day habilitation or
prevocational services are provided in a building or a portion of
a building the subcontractor owns or leases, the proposed new
rule requires the written agreement to include the following pro-
visions: (1) that the subcontractor must conduct, at least once
every 90 days, a fire drill during which individuals evacuate the
building; (2) that the subcontractor must prominently post, in an
area of the building that is readily accessible to individuals, em-
ployees, subcontractors, volunteers, and visitors, a notice of the
requirement to report an allegation of abuse, neglect, or exploita-
tion of an individual and how to report such an allegation to the
DFPS toll free telephone number; (3) that the subcontractor, in
accordance with §49.304, must conduct background checks on
the subcontractor's employees, subcontractors, and volunteers
who provide day habilitation or prevocational services; and (4)
that the subcontractor must, for an individual in the HCS Pro-
gram or TxHmL Program, provide day habilitation in accordance
with the individual's implementation plan or for an individual in
the CLASS Program or DBMD Program, provide prevocational
services or day habilitation in accordance with the individual's
individual program plan. The proposed new rule also requires a
subcontractor to keep a copy of an individual's plan in the build-
ing.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments and new sec-
tion are in effect, enforcing or administering the amendments and
new section does not have foreseeable implications relating to
costs or revenues of state or local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments and
new section will have an adverse economic effect on small
businesses and micro-businesses, because there may be costs
associated with developing an emergency plan, conducting
fire drills, and modifying written agreements with subcontrac-
tors. DADS estimates the number of small businesses and
micro-businesses is less than 2523, the approximate number of
contractors in the HCS, TxHmL, DBMD, and CLASS Programs.
DADS is unable to estimate the cost of compliance, but the cost
is expected to be minimal.

The rules implement specific recommendations of the Sunset
Advisory Commission and no alternatives were considered to
minimize the effect on small and micro-businesses.

PUBLIC BENEFIT AND COSTS

Kristi Jordan, DADS Deputy Commissioner, has determined that,
for each year of the first five years the proposed amendments
and new section are in effect, the public benefit expected as a
result of enforcing the amendments and new section is to imple-
ment recent changes in Texas law and establish requirements
to help ensure the safety of individuals receiving day habilita-
tion services or prevocational services through the HCS, TxHmL,
DBMD, and CLASS Programs.

Ms. Jordan anticipates that there may be an economic cost to
persons who are required to comply with the amendments and
new section to develop an emergency plan, conduct fire drills,
and modify written agreements with subcontractors to add new
requirements. DADS is unable to estimate these costs, but they
are expected to be minimal. The amendments and new section
will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Sheryl Loera at (512) 438-3693 in DADS Long-Term Services
and Support unit. Written comments on the proposal may be
submitted to Texas Register Liaison, Legal Services-16R04,
Department of Aging and Disability Services W-615, P.O. Box
149030, Austin, Texas 78714-9030, or street address 701
West 51st St., Austin, Texas 78751; faxed to (512) 438-5759;
or e-mailed to rulescomments@dads.state.tx.us. To be con-
sidered, comments must be submitted no later than 30 days
after the date of this issue of the Texas Register. The last day
to submit comments falls on a Sunday; therefore, comments
must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered to DADS before 5:00
p.m. on DADS last working day of the comment period; or (3)
faxed or e-mailed by midnight on the last day of the comment
period. When faxing or e-mailing comments, please indicate
"Comments on Proposed Rule 16R04" in the subject line.

SUBCHAPTER A. APPLICATION AND
DEFINITIONS

40 TAC §49.102

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
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operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The amendment affects Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

$49.102.  Definitions.

The following words and terms have the following meanings when
used in this chapter, unless the context clearly indicates otherwise:

(1) AA--Adaptive aids.

(2) Abuse--Abuse as defined in Texas Human Resources
Code, §48.002 or, in reference to children, Texas Family Code,
§261.001.

(3) AFC--Adult foster care.
(4) Applicant--A person seeking to obtain a contract.

(5) Application denial period--A period of time during
which DADS denies a contract application submitted to DADS.

(6) Business day--Any day except a Saturday, a Sunday,
or a national or state holiday listed in Texas Government Code
§662.003(a) or (b).

(7) CAS--Community attendant services.

(8) CFC PAS/HAB--A Medicaid state plan service pro-
vided through the Community First Choice (CFC) Option, described
in 1 Texas Administrative Code [(FAC)] Chapter 354, Subchapter A,
Division 27 (relating to Community First Choice), under a contract
for:

(A) the HCS Program;
(B) the TxHmL Program;
(C) aDSA in the CLASS Program; or
(D) the DBMD program.
(9) CFS--Continued family services.

(10) Change of legal entity--An event that occurs when a
contractor is required to obtain a new federal tax identification number.

(11) Change of ownership--An event that occurs when:

(A) as aresult of a transfer or sale, at least 50 percent
of the ownership of a contractor is held by one or more persons who
owned less than 5 percent of the contractor before the transfer or sale;
and

(B) the contractor is not required to obtain a new federal
tax identification number.

(12) Choice list--A list of contractors from which an indi-
vidual or LAR chooses to receive services unless DADS has imposed
a referral hold on the contractor.

(13) CLASS Program--Community Living Assistance and
Support Services Program.

(14) Clean claim--In accordance with Code of Federal
Regulations, Title 42, §447.45(b), a claim for services submitted by a
contractor that can be processed without obtaining additional informa-
tion from the contractor or a party other than DADS, including a claim
with errors originating in the Texas claims management system, but
not including a claim from a contractor under investigation for fraud
or abuse, or a claim under review for medical necessity.

(15) CMA--Case management agency.

(16) CMPAS--Consumer managed personal attendant ser-
vices.

(17) Contract--A written agreement between DADS and
another person that obligates the other person to provide a service to
an individual in exchange for payment from DADS. The term includes
standard and provisional contracts.

(18) Contractor--The person other than DADS who is a
party to a contract.

(19) Contractual agreement--A written, legally binding
agreement that is not a contract as defined in this section.

(20) Controlling ownership interest--A direct ownership
interest, an indirect ownership interest, or a combination of direct and
indirect ownership interests, of 5 percent or more in an applicant or
contractor.

(21) Controlling person--A person who:
(A) has a controlling ownership interest;
(B) is a managing employee;
(C) has been delegated the authority to obligate or act
on behalf of an applicant or contractor;

(D) is an officer or director of a corporation that is an
applicant or contractor;

(E) is a partner in a partnership that is an applicant or
contractor;

(F) 1is a member or manager in a limited liability com-
pany that is an applicant or contractor;

(G) s atrustee or trust manager of a trust that is an ap-
plicant or contractor;

(H) is a spouse of a person who is an applicant or con-
tractor; or

(I) because of a personal, familial, or other relationship
with an applicant or contractor, is in a position of actual control or
authority with respect to the applicant or contractor, regardless of the
person's title.

(22) Conviction--A determination of being found or
proved guilty that:

(A) 1is any of the following:

(i) ajudgment of conviction that has been entered by
a federal, state or local court, regardless of whether:

() there is a post-trial motion or an appeal pend-
ing; or
(II) the judgment of conviction or other record

relating to the criminal conduct has been expunged or otherwise re-
moved;

(i) afinding of guilt made by a federal, state, or local
court; or

(iii) an acceptance of a plea of guilty or nolo con-
tendere by a federal, state, or local court; and

(B) does not include successful completion of a period
of deferred adjudication community supervision and receipt of a dis-
missal and discharge in accordance with Texas Code of Criminal Pro-
cedure, Article 42.12, Section 5(c).
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(23) DADS--The Department of Aging and Disability Ser-
vices.

(24) DADS debarment list--A list, made before the effec-
tive date of this chapter, of persons and entities prohibited by DADS
from conducting business with DADS in any capacity for a specified
period.

(25) DAHS--Day activity and health services.

(26) Day--A calendar day, including weekends and holi-
days.

(27) DBMD Program--Deaf Blind with Multiple Disabili-
ties Program.

(28) Desk review--A review by DADS of a contractor's ser-
vice delivery or business operation that takes place away from the con-
tractor's administrative and service delivery sites, using records pro-
vided to DADS by the contractor. The scope of the review is at the
discretion of DADS.

(29) DFPS--The Department of Family and Protective Ser-
vices.

(30) Direct ownership interest--An interest in the owner-
ship of an applicant or contractor as described in subparagraphs (A)
and (B) of this paragraph.

(A) Direct ownership interest is:

(i) ownership of equity in the capital, stock, or prof-
its of an applicant or contractor; or

(i) ownership in a mortgage, deed of trust, note, or
other obligation secured by property of an applicant or contractor.

(B) The percentage of direct ownership interest of an
applicant or contractor, based on ownership of a mortgage, deed of
trust, note, or other obligation, is determined by multiplying the per-
centage of ownership in the obligation by the percentage of the appli-
cant's or contractor's assets used to secure the obligation. For example,
ownership of 10 percent of a note secured by 60 percent of a contrac-
tor's or applicant's assets equals 6 percent direct ownership interest in
the applicant or contractor (that is, 0.1 x 0.6 = 0.06).

(31) DSA--Direct service agency.

f32) Exploitation—Exploitation as defined in Texas Hu-
man Resources Code; §48.002:1

(32) [3)] Electronic record--Information that is stored in
a medium having electrical, digital, magnetic, wireless, optical, elec-
tromagnetic, or similar capabilities, and is retrievable in perceivable
form.

(33) Emergency response plan--A written plan that de-
scribes the actions that will be taken to protect individuals, including
evacuation or sheltering-in-place, in the event of an emergency such
as a fire or other man-made or natural disaster.

(34) Exploitation--Exploitation as defined in Texas Human
Resources Code, §48.002.

(35) [B4)] FC--Family care.

(36) [B5)] FMSA--Financial management services
agency. An entity that contracts with DADS to provide financial
management services, as defined in §41.103 of this title (relating to
Definitions).

(37) [B6)] Governmental entity--An agency or other entity
of federal, state, or local government.

(38) [BD] HCS Program--Home and Community-based
[Community Based] Services Program.

(39) [B8)] HCSSA--Home and community support ser-
vices agency.

(40) [B9] HDM--Home delivered meals.

(41) [(49)] HHSC--The Texas Health and Human Services
Commission.

(42) [D)] Indirect ownership interest--An interest in the
ownership of an applicant or contractor as described in subparagraphs
(A) and (B) of this paragraph.

(A) Indirect ownership interest is an ownership interest
in a person that has a direct or indirect ownership interest in an applicant
or contractor.

(B) The percentage of indirect ownership interest is de-
termined by multiplying the percentage of ownership interest in the
person that has a direct ownership interest in the applicant or contrac-
tor by the percentage of direct ownership that the person has in the
applicant or contractor. For example:

(i) ownership of 10 percent of the stock of a corpo-
ration that owns 80 percent of the stock of an applicant or contractor
equals 8 percent indirect ownership of the applicant or contractor (that
is, 0.1 x 0.8 = 0.08); and

(i) ownership of 50 percent of the stock of a corpo-
ration that owns 10 percent of the stock of a corporation that owns 80
percent of the stock of an applicant or contractor equals 4 percent in-
direct ownership of the applicant or contractor (that is, 0.5 x 0.1 x 0.8
= 0.04).

(43) [42)] Individual--A person who is enrolled in a pro-
gram or service described in §49.101(a) of this subchapter.

(44) [43)] LAR--Legally authorized representative. A
person authorized by law to act on behalf of an individual with regard
to a particular matter. The term may include a parent, guardian, or
managing conservator of a minor, or the guardian of an adult.

(45) [(44)] LEIE--List of excluded individuals and entities.
In this context, "individual" does not have the meaning as defined in
this section.

(46) [(45)] LIDDA--Local intellectual and developmental
disability authority. An entity designated by the executive commis-
sioner of HHSC in accordance with Texas Health and Safety Code,
§533A.035.

(47) [(46)] Managing employee--A person who exercises
operational or managerial control over, or who conducts the day-to-day
operation of, an applicant or contractor.

(48) [4D] MDCP--Medically Dependent Children Pro-
gram.

(49) [(48)] Neglect--Neglect as defined in Texas Human
Resources Code, §48.002 or, in reference to children, Texas Family
Code, §261.001.

(50) [49)] OHR--Out of home respite.

(51) [659)] Paper record--Information that is stored on pa-
per.

(52) [(5D)] Person--A corporation, organization, govern-
ment or governmental subdivision or agency, business trust, estate,
trust, partnership, association, natural person, or any other legal entity
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that can function legally, sue or be sued, and make decisions through
agents.

(53) [¢(52)] Personal attendant--An employee or sub-
contractor of a contractor or an employee of a CDS employer who
provides:

(A) PHC;

(B) FC;

(C) CAS;

(D) DAHS;

(E) RC;

(F) flexible family support in MDCP;

(G) respite services in MDCP;

(H) personal attendant services in the CMPAS Program;

(I) habilitation or CFC PAS/HAB in the CLASS Pro-
gram;

(J) residential habilitation or CFC PAS/HAB in the
DBMD Program;

(K) chore services in the DBMD Program;
(L) day habilitation in the DBMD Program;

(M) supported home living or CFC PAS/HAB in the
HCS Program; or

(N) community support or CFC PAS/HAB in the
TxHmL Program.

(54) [653)] PHC--Primary home care.

(55) [654)] Provisional contract--An initial contract that
DADS enters into in accordance with §49.208 of this chapter (relat-
ing to Provisional Contract Application Approval) that has a stated
expiration date.

(56) [(55)] RC--Residential care.
(57) [€56)] Records--Paper records and electronic records.

(58) [65D] Recoup--To reduce payments that are due to a
contractor under a contract to satisfy a debt the contractor owes to
DADS but does not include making routine adjustments for prior over-
payments to the contractor.

(59) [65®)] Referral hold--An action in which DADS pro-
hibits a contractor from, for a period of time determined by DADS,
providing services to an individual not receiving services from the con-
tractor at the time the referral hold was imposed.

(60) [659)] SFS--Support family services.

(61) [€60)] SSPD--Special Services to Persons with Dis-
abilities (SSPD) Program.

(62) [€6D] Standard contract--A contract that DADS enters
into in accordance with §49.209 of this chapter (relating to Standard
Contract) that does not have a stated expiration date.

(63) [€62)] Subcontract--An agreement, other than a con-
tract, between a contractor and another person that obligates the other
person to provide all or part of the goods, services, work, or materials
required of the contractor in a contract.

(64) [€63)] Subcontractor--The person other than a contrac-
tor who is a party to a subcontract.

(65) [€64)] TAS--Transition assistance services.

(66) [(65)] TxHmL Program--Texas Home Living Pro-
gram.

(67) [€66)] Vendor hold--A temporary suspension of pay-
ments that are due to a contractor under a contract.

(68) [€6D] Volunteer--A person who works for a contractor
without compensation, other than reimbursement for actual expenses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603190

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-3693

L4 L4 L4
SUBCHAPTER B. CONTRACTOR
ENROLLMENT
40 TAC §49.205
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The amendment affects Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

$49.205. License, Certification, Accreditation, and Other Require-
ments.

(a) To be a contractor, an applicant must have a license, certi-
fication, accreditation, or other document as follows:

(1) CLASS-CFS and CLASS-SFS require:

(A) apermitto operate a child-placing agency issued by
DEFPS in accordance with Chapter 745 of this title (relating to Licens-
ing); or

(B) a HCSSA license issued by DADS in accordance
with Chapter 97 of this title (relating to Licensing Standards for Home
and Community Support Services Agencies) with:

(i) the licensed home health services (LHHS) cate-
gory; or
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(i)  the licensed and certified home health services
(L&CHHS) category;

(2) CLASS-DSA requires a HCSSA license issued by
DADS in accordance with Chapter 97 of this title with:

(A) the LHHS category; or
(B) the L&CHHS category;
(3) DBMD requires:

(A) a HCSSA license issued by DADS in accordance
with Chapter 97 of this title with:

(i) the LHHS category; or
(ii) the L&CHHS category; and

(B) for a contractor that provides residential services to
four to six individuals, an assisted living facility license Type A or Type
B issued by DADS in accordance with Chapter 92 of this title (relating
to Licensing Standards for Assisted Living Facilities);

(4) MDCP-AA requires, for a contractor that provides ve-
hicle modification services, a copy of a current contractual agreement
with the Department of Assistive and Rehabilitative Services (DARS)
to provide vehicle modification services;

(5) MDCP-HCSSA requires a HCSSA license issued by
DADS in accordance with Chapter 97 of this title with:

(A) the personal assistance services (PAS) category;
(B) the LHHS category; or
(C) the L&CHHS category;

(6) MDCP-OHR-camp requires written accreditation by
the American Camping Association for providing summer camp
services;

(7) MDCP-OHR-special care facility requires a special
care facility license issued by the Department of State Health Services
(DSHS) in accordance with 25 TAC Chapter 125 (relating to Special
Care Facilities);

(8) MDCP-OHR-child care facility requires a child-care
center license issued by DFPS in accordance with Chapter 745 of this
title;

(9) MDCP-OHR-NF requires a nursing facility license is-
sued by DADS in accordance with Chapter 19 of this title (relating to
Nursing Facility Requirements for Licensure and Medicaid Certifica-
tion);

(10) MDCP-OHR-hospital requires a hospital license is-

sued by DSHS in accordance with 25 TAC Chapter 133 (relating to
Hospital Licensing);

(11) MDCP-OHR-host family requires a foster family
home license issued by DFPS in accordance with Chapter 745 of this
title or verification as a child-placing agency foster family home issued
by a child placing agency in accordance with Chapter 749 of this title
(relating to Minimum Standards for Child-Placing Agencies);

(12) TAS requires:

(A) written documentation from DARS or the Rehabil-
itation Services Administration that the applicant is a center for inde-
pendent living, as defined by 29 United States Code §796a;

(B) acontract other than the TAS contract; or

(C) written designation by DADS as an area agency on
aging;

(13) Medicaid hospice requires:

(A) a HCSSA license for hospice issued by DADS in
accordance with Chapter 97 of this title; and

(B) awritten notification from the Centers for Medicare
and Medicaid Services that the applicant is certified to participate as a
hospice agency in the Medicare Program;

(14) PHC/CAS, and FC require a HCSSA license issued by
DADS in accordance with Chapter 97 of this title with:

(A) the LHHS category;
(B) the L&CHHS category; or
(C) the PAS category;

(15) DAHS requires a day activity and health services fa-
cility [an adult day eare] license issued by DADS in accordance with
Chapter 98 of this title (relating to [Adult Day Care and] Day Activity
and Health Services Requirements);

(16) Title XX AFC requires for an AFC facility serving
four to eight individuals, an assisted living facility license Type A or
Type B issued by DADS in accordance with Chapter 92 of this title;
and

HA)  a license as a personal emergeney response sys-
tem provider issued by DSHS in accordance with 25 TAC Chapter
M%%eh&ﬁerB&ekﬁngtePePseﬁalEmePgeneyRespeﬁseSyﬁem
Previders); or}

[B) = license as an alarm systems eompany issued by
the Texas Private Security Board in accordance with the Texas Oceu-
pations Code; Chapter 1702; and}

(17) [E8)] Title XX RC requires an assisted living facility

license Type A or Type B issued by DADS in accordance with Chapter
92 of this title.

(b) The license, certification, accreditation, or other document
required by subsection (a) of this section must be valid in the service
or catchment area:

(1) in which the applicant is seeking to provide services; or
(2) covered under the contractor's contract.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603191

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-3693

¢ L4 ¢
SUBCHAPTER C. REQUIREMENTS OF A
CONTRACTOR

40 TAC §49.313
STATUTORY AUTHORITY
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The new section is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, includ-
ing DADS; Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The new section affects Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §161.021
and §32.021.

$49.313.  Day Habilitation Requirements in the HCS Program, the
TxHmL Program, and the DBMD Program and Prevocational Services
Requirements in the CLASS Program.

(a) A contractor that has a contract for the HCS Program, the
TxHmL Program, the CLASS Program, or the DBMD Program must:

(1) in a building or a portion of a building that is owned
or leased by the contractor and in which the contractor provides day
habilitation in the HCS Program, the TxHmL Program, or the DBMD
Program or provides prevocational services in the CLASS Program:

(A) conduct, at least once every 90 days, a fire drill dur-
ing which individuals evacuate the building; and

(B) prominently post, in an area of the building that
is readily accessible to individuals, employees, subcontractors, vol-
unteers, and visitors, a notice of the requirement to report an allega-
tion of abuse, neglect, or exploitation of an individual and how to
report such an allegation to the DFPS toll free telephone number at
1-800-647-7418; and

(2) have an emergency response plan for individuals while
receiving day habilitation or prevocational services in the building.

(b) If a contractor described in subsection (a) of this section
has a written agreement required by §49.308 of this subchapter (relating
to Subcontracts) with a subcontractor to provide day habilitation in the
HCS Program, the TxHmL Program, or the DBMD Program or provide
prevocational services in the CLASS Program and the day habilitation
or prevocational services are provided in a building or a portion of a
building the subcontractor owns or leases, the written agreement must
include the following provisions:

(1) that the subcontractor must conduct, at least once every
90 days, a fire drill during which individuals evacuate the building;

(2) that the subcontractor must have an emergency
response plan for individuals while receiving day habilitation or
prevocational services in the building;

(3) that the subcontractor must prominently post, in an area
of the building that is readily accessible to individuals, employees, sub-
contractors, volunteers, and visitors, a notice of the requirement to re-
port an allegation of abuse, neglect, or exploitation of an individual and
how to report such an allegation to the DFPS toll free telephone num-
ber at 1-800-647-7418;

(4) that the subcontractor, in accordance with §49.304 of
this subchapter (relating to Background Checks), must conduct back-

ground checks on the subcontractor's employees, subcontractors, and
volunteers who provide day habilitation or prevocational services; and

(5) that the subcontractor must:

(A) for an individual in the HCS Program, provide day
habilitation in accordance with the individual's implementation plan as
defined in §9.153 of this title (relating to Definitions) and keep a copy
of the plan in the building;

(B) for an individual in the TXHmL Program, provide
day habilitation in accordance with the individual's implementation
plan as defined in §9.553 of this title (relating to Definitions) and keep
a copy of the plan in the building;

(C) for an individual in the CLASS Program, provide
prevocational services in accordance with the individual's IPP as de-
fined in §45.103 of this title (relating to Definitions) and keep a copy
of the IPP in the building; and

(D) for an individual in the DBMD Program, provide
day habilitation in accordance with the individual's IPP as defined in
§42.103 of this title (relating to Definitions) and keep a copy of the IPP

in the building.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603192

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-3693

¢ ¢ ¢

CHAPTER 94. NURSE AIDES
40 TAC §§94.2, 94.11, 94.13

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), amendments to §94.2 and §94.11; and new
§94.13, in Chapter 94, Nurse Aides.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments and new section is
to implement Senate Bill (S.B.) 807 and S.B. 1307, 84th Legis-
lature, Regular Session, 2015, which amended Texas Occupa-
tions Code, Chapter 55, Licensing of Military Service Members,
Military Veterans, and Military Spouses. The proposal describes
the process a nurse aide who is a military service member must
follow to request an additional two years to complete in-service
education requirements to maintain a listing on the nurse aide
registry (NAR). The proposal also describes the process a for-
mer nurse aide who is a military service member, a military vet-
eran, or a military spouse must follow to request that the status
of a listing on the NAR be changed from expired to active during
the five years after expiration.

The proposed amendments add definitions related to the mili-
tary provisions and replace several defined terms with acronyms.
The proposed amendments also delete a provision related to a
military spouse being listed on the NAR with active status for up
to five years after the listing expires.

PROPOSED RULES
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SECTION-BY-SECTION SUMMARY

The proposed amendment to §94.2 adds definitions for "active
duty," "armed forces of the United States," "military service
member," "military spouse," and "military veteran." The amend-
ment also uses the acronyms for several terms that are currently
defined and puts the terms in alphabetical order based on the
acronyms.

The proposed amendment to §94.11 deletes subsection (d)
regarding the spouse of a military service member being listed
on the nurse aide registry as having active status because
Texas Occupations Code, §55.004, the statutory basis for
current §94.11(d), has been amended. The requirement in
§55.004(a)(1) to issue a license to a military service member,
military veteran, or military spouse who holds a current license
issued in another jurisdiction is addressed by the general reci-
procity provisions of §94.11. The requirement in §55.004(a)(2)
to issue a license to a military service member, military veteran,
or military spouse who held a license in this state during the
preceding five years is addressed in new §94.13(b).

Proposed new §94.13 describes the process a nurse aide who
is a military service member must follow to request an addi-
tional two years to complete in-service education requirements
to maintain a listing on the NAR. The proposal also describes the
process a former nurse aide who is a military service member, a
military veteran, or a military spouse must follow to request that
the status of a listing on the NAR be changed from expired to
active during the five years after expiration.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments and new sec-
tion are in effect, enforcing or administering the amendments and
new section does not have foreseeable implications relating to
costs or revenues of state or local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments and
new section will not have an adverse economic effect on
small businesses or micro-businesses, because the proposed
amendments do not impose any new requirements on persons
required to comply with the rules.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, Assistant Commissioner for DADS Regula-
tory Services, has determined that, for each year of the first five
years the proposed amendments and new section are in effect,
the public benefit expected as a result of enforcing the proposed
amendments and new section is a reduction in financial and ad-
ministrative barriers for military service members, military veter-
ans, and military spouses to receive and renew a listing on the
NAR.

Ms. Henderson anticipates that there will not be an economic
cost to persons who are required to comply with the amendments
and new section. The amendments and new section will not
affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Laura Bagheri at (512) 438-4836 in DADS Regulatory Ser-
vices. Written comments on the proposal may be submitted to
Texas Register Liaison, Legal Services-15R13, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 15R13" in
the subject line.

STATUTORY AUTHORITY

The amendments and new section are proposed under Texas
Government Code, §531.0055, which provides that the HHSC
executive commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including DADS; Texas Human Resources Code,
§161.021, which provides that the Aging and Disability Services
Council shall study and make recommendations to the HHSC
executive commissioner and the DADS commissioner regard-
ing rules governing the delivery of services to persons who
are served or regulated by DADS; Texas Government Code,
§531.021, which provides HHSC with the authority to administer
federal funds and plan and direct the Medicaid program in
each agency that operates a portion of the Medicaid program;
Texas Human Resources Code, §32.021, which provides that
HHSC shall adopt necessary rules for the proper and efficient
operation of the Medicaid program; Texas Health and Safety
Code, Chapter 250, which requires DADS to maintain a Nurse
Aide Registry; and Texas Occupations Code, Chapter 55, which
requires a state agency to adopt rules related to licensure of mil-
itary service members, military veterans, and military spouses.

The amendments and new section affect Texas Government
Code, §531.0055 and §531.021; Texas Health and Safety Code,
Chapter 242; Texas Human Resources Code, §161.021 and
§32.021; and Texas Occupations Code, Chapter 55.

§94.2.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Abuse--The willful infliction of injury, unreasonable
confinement, intimidation, or punishment with resulting physical harm,
pain, or mental anguish.

(2) Act--The Social Security Act, codified at United States
Code, Title 42, Chapter 7.

(3) Active duty--Current full-time military service in the
armed forces of the United States or as a member of the Texas military
forces, as defined in Texas Government Code §437.001, or similar mil-
itary service of another state.

(4) [63)] Active status--The designation given to a nurse
aide listed on the NAR who is eligible to work in a nursing facility.

41 TexReg 5022 July 8, 2016 Texas Register


mailto:ments@dads.state.tx.us

(5) Armed forces of the United States--The Army, Navy,
Air Force, Coast Guard, or Marine Corps of the United States, includ-
ing reserve units of those military branches.

(6) [(4] Competency evaluation--A written or oral exami-
nation and a skills demonstration administered by a skills examiner to
test the competency of a trainee.

(7) [] Competency evaluation application--A DADS
form used to request DADS approval to take a competency evaluation.

(8) [€6)] Curriculum--The publication titled 7exas Curricu-
lum for Nurse Aides in Long Term Care Facilities developed by DADS.

9) [€H] DADS--The Texas Department of Aging and Dis-
ability Services.

(10) [€8)] Direct supervision--Observation of a trainee per-
forming skills in a NATCEP.

(11) [¢9] EMR--Employee misconduct registry. [{(EMR)-
-]The registry maintained by DADS in accordance with Texas Health

and Safety Code, Chapter 253, to record findings of reportable conduct
by certain unlicensed employees.

(12) [()] Facility--A nursing facility that participates in
Medicaid, a skilled nursing facility that participates in Medicare, or a
nursing facility that participates in both Medicaid and Medicare.

(13) [ED)] Facility-based NATCEP--A NATCEP offered
by or in a facility.

(14) [E2)] General supervision--Guidance and ultimate re-
sponsibility for another person in the performance of certain acts.

(15) [(3)] IR--Informal review. [R)—-]An opportunity
for a nurse aide to dispute a finding of misconduct made by DADS

by providing testimony and supporting documentation to an impartial
DADS staff person.

(16) [E4)] Licensed health professional--A person li-
censed to practice healthcare in the state of Texas including:

(A) a physician;

(B) a physician assistant;

(C) aphysical, speech, or occupational therapist;
(D) aphysical or occupational therapy assistant;
(E) aregistered nurse;

(F) alicensed vocational nurse; or

(G) alicensed social worker.

(17) [E5)] Licensed nurse--A registered nurse or licensed
vocational nurse.

(18) [E+6)] LVN--Licensed vocational nurse. [(EVN)—]An
individual licensed by the Texas Board of Nursing to practice as a li-
censed vocational nurse.

(19) Military service member--A person who is on active

duty.

(20) Military spouse--A person who is married to a military
service member.

(21) Military veteran--A person who has served on active
duty and who was discharged or released from active duty.

(22) [(D] Misappropriation of resident property--The de-
liberate misplacement, exploitation, or wrongful, temporary or perma-

nent use of a resident's belongings or money without the resident's con-
sent.

(23) NAR--Nurse Aide Registry. A listing of nurse aides,
maintained by DADS, that indicates if a nurse aide has active status,
revoked status, or is unemployable based on a finding of having com-
mitted an act of abuse, neglect or misappropriation of resident property.

(24) NATCEP--Nurse aide training and competency eval-
uation program. A program approved by DADS to train and evaluate
an individual's ability to work as a nurse aide in a facility.

(25) [(+8)] Neglect--The failure to provide goods and ser-
vices necessary to avoid physical harm, mental anguish, or mental ill-
ness.

(26) [E9)] Non-facility-based NATCEP--A NATCEP not
offered by or in a facility.

(27) [29)] Nurse aide--An individual who provides nurs-
ing or nursing-related services to residents in a facility under the su-
pervision of a licensed nurse and who has successfully completed a
NATCEDP or has been determined competent by waiver or reciprocity.
This term does not include an individual who is a licensed health pro-
fessional or a registered dietitian or who volunteers services without
monetary compensation.
aides that indicates if a nurse aide has active status; revoked status; or is
unemployable based on a finding of having committed an act of abuse;
negleet or misappropriation of resident property-}
gram (NATCEP)—A program approved by DADS te train and evaluate
an individual's ability to work as a nurse aide in a faeility}

(28) [23)] Nurse aide training and competency evaluation
program (NATCEP) application--A DADS form used to request DADS
initial approval to offer a NATCEP, to renew approval to offer a NAT-

CEP, or to request DADS approval of changed information in an ap-
proved NATCEP application.

(29) [24)] Nursing services--Services provided by nursing
personnel that include, but are not limited to:

(A) promotion and maintenance of health;
(B) prevention of illness and disability;

(C) management of health care during acute and
chronic phases of illness;

(D) guidance and counseling of individuals and fami-
lies; and

(E) referral to other health care providers and commu-
nity resources when appropriate.

(30) [25)] Performance record--An evaluation of a
trainee's performance of major duties and skills taught by a NATCEP.

(31) [€26)] Person--A corporation, organization, partner-
ship, association, natural person, or any other legal entity that can func-
tion legally.

(32) [€2D] Program director--An individual who is ap-
proved by DADS and meets the requirements in §94.5(a) of this
chapter (relating to Program Director, Program Instructor, Supplemen-
tal Trainers, and Skills Examiner Requirements).

(33) [28)] Program instructor--An individual who is ap-
proved by DADS to conduct the training in a NATCEP and who meets
the requirements in §94.5(b) of this chapter.

PROPOSED RULES
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[29) Regi l RN individual 1 I by the
Texas Board of Nursing to practice professional nursing.]

(34) [B9)]Resident--An individual accepted for care or re-
siding in a facility.

(35) RN--Registered nurse. An individual licensed by the
Texas Board of Nursing to practice professional nursing.

(36) [BBH] Skills examiner--An individual who is ap-
proved by DADS and meets the requirements in §94.5(d) of this
chapter.

(37) [B2)] Trainee--An individual who is enrolled in and
attending, but has not completed, a NATCEP.

$94.11.  Waiver, Reciprocity, and Exemption Requirements.

(a) DADS may waive the requirement for a nurse aide to take
the NATCEP specified in §94.3 of this chapter (relating to Nurse Aide
Training and Competency Evaluation Program (NATCEP) Require-
ments) and place a nurse aide on the NAR on active status if the nurse
aide:

(1) submits proof of completing a nurse aide training
course of at least 100 hours duration before July 1, 1989;

(2) submits a DADS Employment Verification form to
DADS to document that the nurse aide performed nursing or nurs-
ing-related services for monetary compensation at least once every
two years since July 1, 1989;

(3) isnot listed as unemployable on the EMR;

(4) has not been convicted of a criminal offense listed in
Texas Health and Safety Code (THSC), §250.006(a), or convicted of a
criminal offense listed in THSC, §250.006(b) within the preceding five
years; and

(5) completes the DADS Waiver of Nurse Aide Training
and Competency Evaluation Program form.

(b) DADS places a nurse aide on the NAR by reciprocity if:

(1) thenurse aide is listed as having active status on another
state's registry of nurse aides;

(2) the other state's registry of nurse aides is in compliance
with the Act;

(3) the nurse aide is not listed as unemployable on the
EMR;

(4) the nurse aide has not been convicted of a criminal of-
fense listed in THSC, §250.006(a), or convicted of a criminal offense
listed in THSC, §250.006(b) within the preceding five years; and

(5) the nurse aide completes a DADS Reciprocity form and
submits it to DADS.

(c) A person is eligible to take a competency evaluation with
an exemption from the nurse aide training specified in §94.3 of this
chapter if the individual:

(1) meets one of the following requirements for eligibility:

(A) is seeking renewal under §94.9 of this chapter (re-
lating to Nurse Aide Registry and Renewal);

(B) has successfully completed at least 100 hours of
training at a NATCEP in another state within the preceding 24 months
but has not taken the competency evaluation or been placed on an NAR
in another state;

(C) has successfully completed at least 100 hours of
military training, equivalent to civilian nurse aide training, on or af-
ter July 1, 1989;

(D) has successfully completed an RN or LVN program
at an accredited school of nursing in the United States within the pre-
ceding 24 months, and:

(i) is not licensed as an RN or LVN in the state of
Texas; and

(i) hasnotheld alicense as an RN or LVN in another
state that has been revoked; or

(E) is enrolled or has been enrolled within the preced-
ing 24 months in an accredited school of nursing in the United States
and demonstrates competency in providing basic nursing skills in ac-
cordance with the school's curriculum;

(2) is not listed as unemployable on the EMR;

(3) has not been convicted of a criminal offense listed in
THSC, §250.006(a), or convicted of a criminal offense listed in THSC,
§250.006(b) within the preceding five years;

(4) submits documentation to verify at least one of the re-
quirements in subsection (c)(1) of this section;

(5) arranges for a facility or NATCEP to serve as a compe-
tency evaluation site; and

(6) before taking the competency evaluation, presents to
the skills examiner an original letter from DADS authorizing the person
to take the competency evaluation.

{(d) Inaccordance with Texas Occupations Code §55.004, the
spouse of & person serving on active duty as a member of the United
[(H) the spouse was listed on the NAR as having active sta-
tus during the preeceding five yearss}
spouse lived in anether state for at least six menths:]

H4) the spouse is not listed as having revoked or suspended
status on the NAR;]

[(5) the spouse has not been convicted or a criminal offense
listed in THSC,; §250.-006(a); or a criminal offense listed in THSEC;
§250:006(b) within the preceding five years; and]}

f6) there has not been a period of 24 consecutive months
in whiech the speuse did not provide nursing or nursing-related serviees
for monetary compensation-}

§94.13.
sonnel.
(a) Additional time for in-service education.

Alternate Licensing Requirements for Military Service Per-

(1) DADS gives a nurse aide an additional two years to
complete in-service education required for a nurse aide to maintain an
active listing on the NAR, as described in §94.9(d)(3) of this chapter
(relating to Nurse Aide Registry and Renewal), if DADS receives and
approves a request for additional time to complete in-service training
from a nurse aide in accordance with this subsection.

(2) To request additional time to complete in-service edu-
cation, a nurse aide must submit a written request for additional time
to DADS before the expiration date of the nurse aide's certification.
The nurse aide must include with the request documentation of the
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nurse aide's status as a military service member that is acceptable to
DADS. Documentation as a military service member that is accept-
able to DADS includes a copy of a military service order issued by the
United States Armed Forces, the State of Texas, or another state.

(3) If DADS requests additional documentation, the nurse
aide must submit the requested documentation.

(4) DADS approves a request for two additional years to
complete in-service education submitted in accordance with this sub-
section if DADS determines that the nurse aide is a military service
member, except DADS does not approve a request if DADS granted
the nurse aide a previous extension and the nurse aide did not complete
the in-service education requirements during the previous extension pe-
riod.

(b) Renewal of expired listing.

(1) DADS changes the status of a listing from expired to
active if DADS receives and approves a request for an active status
listing from a former nurse aide in accordance with this subsection.

(2) To request an active status listing, a former nurse aide
must submit a written request with the documents required for renewal
in accordance with §94.9(d) of this chapter within five years after the
former nurse aide's listing expired. The former nurse aide must include
with the request documentation of the former nurse aide's status as a
military service member, military veteran, or military spouse that is
acceptable to DADS.

(3) Documentation of military status that is acceptable to
DADS includes:

(A) for status as a military service member, a copy of
a current military service order issued to the former nurse aide by the
armed forces of the United States, the State of Texas, or another state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the former nurse aide by the armed
forces of the United States, the State of Texas, or another state; and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the for-
mer nurse aide by a state of the United States or a foreign government;
and

(ii) acopy of a current military service order issued
to the former nurse aide's spouse by the armed forces of the United
States, the State of Texas, or another state.

(4) IfDADS requests additional documentation, the former
nurse aide must submit the requested documentation.

(5) DADS approves a request for an active status listing
submitted in accordance with this subsection if DADS determines that:

(A) the former nurse aide meets the requirements for
renewal described in §94.9(d) (1) - (4) of this chapter;

(B) the former nurse aide is a military service member,
military veteran, or military spouse;

(C) the former nurse aide has not committed an offense
listed in Texas Health and Safety Code (THSC) §250.006(a) and has
not committed an offense listed in THSC §250.006(b) during the five
years before the date the former nurse aide submitted the initial license
application; and

(D) the former nurse aide is not listed on the EMR.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.

TRD-201603188

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: August 7, 2016
For further information, please call: (512) 438-4836
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CHAPTER 97. LICENSING STANDARDS
FOR HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), amendments to §97.2 and §97.527, in Chap-
ter 97, Licensing Standards for Home and Community Support
Services Agencies.

BACKGROUND AND PURPOSE

The purpose of the amendments is to make terminology used in
Chapter 97 consistent with terminology used in Title 42, Code
of Federal Regulations, Part 488, Subparts | and J. Specifically,
the proposed amendments replace the term "informal review of
deficiencies" (IRoD) with the term "informal dispute resolution”
(IDR). Currently, IRoD is available for all violations and deficien-
cies, but the proposed amendments provide that IDR is available
for violations and only for deficiencies that rise to the condition
level, which are deficiencies that substantially limit the capacity
of a home and community support services agency to furnish
adequate care or that adversely affect the health or safety of
patients. Additional amendments provide that DADS does not
grant an agency's request for IDR if DADS cited the violation
or deficiency at the agency's immediately preceding survey and
DADS has cited the violation or deficiency again, with no new
findings.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §97.2 deletes the definition of
"IRoD" and adds a definition for "IDR" to conform with 42 CFR
§488.745. The amendment also replaces the defined terms
"alternate delivery site," "end stage renal disease," "legally au-
thorized representatives," and "registered nurse," with acronyms
and puts the acronyms in alphabetical order.

The proposed amendment to §97.527 replaces the term "IRoD"
with "IDR." The amendment provides that IDR is available to an
agency for condition-level deficiencies, violations, or both, and
that the agency receives instructions for requesting IDR with writ-
ten notification of the survey findings. The amendment states
that DADS does not grant an agency's request for IDR if DADS
cited the same violation or deficiency at the agency's immedi-
ately preceding survey and DADS has cited the violation or de-
ficiency again, with no new findings. This change is made to
ensure that an agency's and DADS resources for IDR are used
in a cost effective and efficient manner. The proposed amend-
ment makes editorial changes for clarity and consistency.

FISCAL NOTE
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David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments are in effect,
enforcing or administering the amendments does not have fore-
seeable implications relating to costs or revenues of state or local
governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments will not
have an adverse economic effect on small businesses or mi-
cro-businesses, because there is no cost to comply with the
amendments.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, DADS Assistant Commissioner for Regula-
tory Services, has determined that, for each year of the first five
years the amendments are in effect, the public benefit expected
as a result of enforcing the amendments is that agencies will
have an opportunity to have an IDR to address serious deficien-
cies and state resources will be used efficiently.

Ms. Henderson anticipates that there will not be an economic
cost to persons who are required to comply with the amend-
ments. The amendments will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Christy Parks at (512) 438-3791 in DADS Regulatory Ser-
vices. Written comments on the proposal may be submitted to
Texas Register Liaison, Legal Services-13R28, Department of
Aging and Disability Services W-615, P.O. Box 149030, Austin,
Texas 78714-9030, or street address 701 West 51st St., Austin,
Texas 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be
submitted no later than 30 days after the date of this issue of the
Texas Register. The last day to submit comments falls on a Sun-
day; therefore, comments must be: (1) postmarked or shipped
before the last day of the comment period; (2) hand-delivered
to DADS before 5:00 p.m. on DADS last working day of the
comment period; or (3) faxed or e-mailed by midnight on the
last day of the comment period. When faxing or e-mailing com-
ments, please indicate "Comments on Proposed Rule 13R28" in
the subject line.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §97.2
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS, and Texas Health and Safety Code, §142.0011 which
authorizes the HHSC executive commissioner to adopt rules
relating to the licensing and regulation of home and community
support services agencies.

The amendment implements Texas Government Code,
§531.0055, and Texas Health and Safety Code, Chapter 142.

$97.2.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Accessible and flexible services--Services that are de-
livered in the least intrusive manner possible and are provided in all
settings where individuals live, work, and recreate.

(2) Administration of medication--The direct application
of any medication by injection, inhalation, ingestion, or any other
means to the body of a client. The preparation of medication is part of
the administration of medication and is the act or process of making
ready a medication for administration, including the calculation of
a client's medication dosage; altering the form of the medication
by crushing, dissolving, or any other method; reconstitution of an
injectable medication; drawing an injectable medication into a syringe;
preparing an intravenous admixture; or any other act required to render
the medication ready for administration.

(3) Administrative support site--A facility or site where an
agency performs administrative and other support functions but does
not provide direct home health, hospice, or personal assistance ser-
vices. This site does not require an agency license.

(4) Administrator--The person who is responsible for im-
plementing and supervising the administrative polices and operations
of'a home and community support services agency and for administra-
tively supervising the provision of all services to agency clients on a
day-to-day basis.

(5) ADS--Alternate delivery site. A facility or site, includ-
ing a residential unit or an inpatient unit:

(A) that is owned or operated by an agency providing
hospice services;

(B) that is not the hospice's principal place of business,
which for the purposes of this definition, means it is not the parent
agency;

(C) thatislocated in the geographical area served by the
hospice; and
(D) from which the hospice provides hospice services.

(6) [€5)] Advanced practice nurse--A registered nurse who
is approved by the Texas Board of Nursing to practice as an advanced
practice nurse and who maintains compliance with the applicable rules
of the Texas Board of Nursing. See the Texas Board of Nursing's defi-
nition of advanced practice nurse in 22 TAC §221.1.

(7) [€6)] Advisory committee--A committee, board, com-
mission, council, conference, panel, task force, or other similar group,
or any subcommittee or other subgroup, established for the purpose
of obtaining advice or recommendations on issues or policies that are
within the scope of a person's responsibility.

(8) [€P] Affiliate--With respect to an applicant or license
holder that is:

(A) a corporation--means each officer, director, and
stockholder with direct ownership of at least 5.0 percent, subsidiary,
and parent company;

(B) a limited liability company--means each officer,
member, and parent company;

(C) an individual--means:
(i) the individual's spouse;

(i) each partnership and each partner thereof of
which the individual or any affiliate of the individual is a partner; and
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(iii)  each corporation in which the individual is an
officer, director, or stockholder with a direct ownership or disclosable
interest of at least 5.0 percent.

(D) a partnership--means each partner and any parent
company; and

(E) a group of co-owners under any other business ar-
rangement--means each officer, director, or the equivalent under the
specific business arrangement and each parent company.

(9) [€8)] Agency--A home and community support services
agency.
9 Alternate delivery site (ADS)-—-A facility or site; in-
cluding a residential unit or an inpatient unit:}
HA) that is owned or operated by an agency providing
{B) thatis not the hospiee's prineipal place of business;
which for the purposes of this definition; means it is not the parent
agency;}
HE) that is located in the geographical area served by
the hospice; and]
(10) Applicant--The owner of an agency that is applying

for a license under the statute. This is the person in whose name the
license will be issued.

(11) Assistance with self-administration of medica-
tion--Any needed ancillary aid provided to a client in the client's
self-administered medication or treatment regimen, such as reminding
a client to take a medication at the prescribed time, opening and closing
a medication container, pouring a predetermined quantity of liquid
to be ingested, returning a medication to the proper storage area, and
assisting in reordering medications from a pharmacy. Such ancillary
aid includes administration of any medication when the client has the
cognitive ability to direct the administration of their medication and
would self-administer if not for a functional limitation.

(12) Association--A partnership, limited liability company,
or other business entity that is not a corporation.

(13) Audiologist--A person who is currently licensed under
the Texas Occupations Code, Chapter 401, as an audiologist.

(14) Bereavement--The process by which a survivor of a
deceased person mourns and experiences grief.

(15) Bereavement services--Support services offered to a
family during bereavement. Services may be provided to persons other
than family members, including residents of a skilled nursing facility,
nursing facility, or intermediate care facility for individuals with an in-
tellectual disability or related conditions, when appropriate and identi-
fied in a bereavement plan of care.

(16) Biologicals--A medicinal preparation made from liv-
ing organisms and their products, including serums, vaccines, antigens,
and antitoxins.

(17) Boarding home facility--An establishment defined in
Texas Health and Safety Code §260.001(2).

(18) Branch office--A facility or site in the service area of a
parent agency from which home health or personal assistance services
are delivered or where active client records are maintained. This does
not include inactive records that are stored at an unlicensed site.

(19) Care plan--

(A) a written plan prepared by the appropriate health
care professional for a client of the home and community support ser-
vices agency; or

(B) for home dialysis designation, a written plan de-
veloped by the physician, registered nurse, dietitian, and qualified so-
cial worker to personalize the care for the client and enable long- and
short-term goals to be met.

(20) Case conference--A conference among personnel fur-
nishing services to the client to ensure that their efforts are coordinated
effectively and support the objectives outlined in the plan of care or
care plan.

(21) Certified agency--A home and community support
services agency, or portion of the agency, that:

(A) provides a home health service; and

(B) is certified by an official of the Department of
Health and Human Services as in compliance with conditions of
participation in Social Security Act, Title XVIII (42 United States
Code (USC) §1395 et seq.).

(22) Certified home health services--Home health services
that are provided by a certified agency.

(23) CFR--Code of Federal Regulations. The regulations
and rules promulgated by agencies of the Federal government that ad-
dress a broad range of subjects, including hospice care and home health
services.

(24) CHAP--Community Health Accreditation Program,
Inc. An independent, nonprofit accrediting body that publicly certifies
that an organization has voluntarily met certain standards for home
and community-based health care.

(25) Chief financial officer--An individual who is respon-
sible for supervising and managing all financial activities for a home
and community support services agency.

(26) Client--An individual receiving home health, hospice,
or personal assistance services from a licensed home and community
support services agency. This term includes each member of the pri-
mary client's family if the member is receiving ongoing services. This
term does not include the spouse, significant other, or other family
member living with the client who receives a one-time service (for
example, vaccination) if the spouse, significant other, or other family
member receives the service in connection with the care of a client.

(27) Clinical note--A dated and signed written notation by
agency personnel of a contact with a client containing a description
of signs and symptoms; treatment and medication given; the client's
reaction; other health services provided; and any changes in physical
and emotional condition.

(28) CMS--Centers for Medicare and Medicaid Services.
The federal agency that administers the Medicare program and works
in partnership with the states to administer Medicaid.

(29) Complaint--An allegation against an agency regulated
by DADS or against an employee of an agency regulated by DADS that
involves a violation of this chapter or the statute.

(30) Community disaster resources--A local, statewide, or
nationwide emergency system that provides information and resources
during a disaster, including weather information, transportation, evacu-
ation, and shelter information, disaster assistance and recovery efforts,
evacuee and disaster victim resources, and resources for locating evac-
uated friends and relatives.

PROPOSED RULES

July 8, 2016 41 TexReg 5027



(31) Controlling person--A person with the ability, acting
alone or with others, to directly or indirectly influence, direct, or cause
the direction of the management, expenditure of money, or policies of
an agency or other person.

(A) A controlling person includes:

(i) amanagement company or other business entity
that operates or contracts with others for the operation of an agency;

(i) a person who is a controlling person of a man-
agement company or other business entity that operates an agency or
that contracts with another person for the operation of an agency; and

(iii) any other individual who, because of a personal,
familial, or other relationship with the owner, manager, or provider of
an agency, is in a position of actual control or authority with respect to
the agency, without regard to whether the individual is formally named
as an owner, manager, director, officer, provider, consultant, contractor,
or employee of the agency.

(B) A controlling person, as described by subparagraph
(A)(iii) of this paragraph, does not include an employee, lender, se-
cured creditor, or other person who does not exercise formal or actual
influence or control over the operation of an agency.

(32) Conviction--An adjudication of guilt based on a find-
ing of guilt, a plea of guilty, or a plea of nolo contendere.

(33) Counselor--An individual qualified under Medicare
standards to provide counseling services, including bereavement,
dietary, spiritual, and other counseling services to both the client and
the family.

(34) DADS--Department of Aging and Disability Services.

(35) Day--Any reference to a day means a calendar day,
unless otherwise specified in the text. A calendar day includes week-
ends and holidays.

(36) Deficiency--A finding of noncompliance with federal
requirements resulting from a survey.

(37) Designated survey office--A DADS Home and
Community Support Services Agencies Program office located in an
agency's geographic region.

(38) Dialysis treatment record--For home dialysis designa-
tion, a dated and signed written notation by the person providing dialy-
sis treatment which contains a description of signs and symptoms, ma-
chine parameters and pressure settings, type of dialyzer and dialysate,
actual pre- and post-treatment weight, medications administered as part
of the treatment, and the client's response to treatment.

(39) Dietitian--A person who is currently licensed under
the laws of the State of Texas to use the title of licensed dietitian or
provisional licensed dietitian, or who is a registered dietitian.

(40) Disaster--The occurrence or imminent threat of wide-
spread or severe damage, injury, or loss of life or property resulting
from a natural or man-made cause, such as fire, flood, earthquake,
wind, storm, wave action, oil spill or other water contamination, epi-
demic, air contamination, infestation, explosion, riot, hostile military
or paramilitary action, or energy emergency. In a hospice inpatient unit,
a disaster also includes failure of the heating or cooling system, power
outage, explosion, and bomb threat.

(41) ESRD--End stage renal disease. [(ESRD)] For home
dialysis designation, the stage of renal impairment that appears irre-
versible and permanent and requires a regular course of dialysis or kid-
ney transplantation to maintain life.

(42) Functional need--Needs of the individual that require
services without regard to diagnosis or label.

(43) Health assessment--A determination of a client's phys-
ical and mental status through inventory of systems.

(44) Home and community support services agency--A
person who provides home health, hospice, or personal assistance
services for pay or other consideration in a client's residence, an
independent living environment, or another appropriate location.

(45) Home health aide--An individual working for an
agency who meets at least one of the requirements for home health
aides as defined in §97.701 of this chapter (relating to Home Health
Aides).

(46) Home health medication aide--An unlicensed person
issued a permit by DADS to administer medication to a client under
the Texas Health and Safety Code, Chapter 142, Subchapter B.

(47) Home health service--The provision of one or more of
the following health services required by an individual in a residence
or independent living environment:

(A) nursing, including blood pressure monitoring and
diabetes treatment;

(B) physical, occupational, speech, or respiratory ther-
apy;

(C) medical social service;

(D) intravenous therapy;

(E) dialysis;

(F) service provided by unlicensed personnel under the
delegation or supervision of a licensed health professional;

(G) the furnishing of medical equipment and supplies,
excluding drugs and medicines; or

(H) nutritional counseling.

(48) Hospice--A person licensed under this chapter to pro-
vide hospice services, including a person who owns or operates a resi-
dential unit or an inpatient unit.

(49) Hospice aide--A person working for an agency li-
censed to provide hospice services who meets the qualifications for
a hospice aide as described in §97.843 of this chapter (relating to
Hospice Aide Qualifications).

(50) Hospice homemaker--A person working for an agency
licensed to provide hospice services who meets the qualifications de-
scribed in §97.845 of this chapter (relating to Hospice Homemaker
Qualifications).

(51) Hospice services--Services, including services pro-
vided by unlicensed personnel under the delegation of a registered
nurse or physical therapist, provided to a client or a client's family as
part of a coordinated program consistent with the standards and rules
adopted under this chapter. These services include palliative care for
terminally ill clients and support services for clients and their families
that:

(A) are available 24 hours a day, seven days a week,
during the last stages of illness, during death, and during bereavement;

(B) are provided by a medically directed interdiscipli-
nary team; and

(C) may be provided in a home, nursing facility, resi-
dential unit, or inpatient unit according to need. These services do not
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include inpatient care normally provided in a licensed hospital to a ter-
minally ill person who has not elected to be a hospice client. For the

purposes of this definition, the word "home" includes a person's "resi-
dence" as defined in this section.

(52) IDR--Informal dispute resolution.  An informal
process that allows an agency to refute a violation or condition-level
deficiency cited during a survey.

(53) [(52)] Independent living environment--A client's res-
idence, which may include a group home, foster home, or boarding
home facility, or other settings where a client participates in activities,
including school, work, or church.

(54) [653)] Individual and family choice and control--Indi-
viduals and families who express preferences and make choices about
how their support service needs are met.

(55) [654)] Individualized service plan--A written plan pre-
pared by the appropriate health care personnel for a client of a home
and community support services agency licensed to provide personal
assistance services.

(56) [€(55)] Inpatient unit--A facility, also referred to as a
hospice freestanding inpatient facility, that provides a continuum of
medical or nursing care and other hospice services to clients admitted
into the unit and that is in compliance with:

(A) the conditions of participation for inpatient units
adopted under Social Security Act, Title XVIII (42 United States Code
§1395 et seq.); and

(B) standards adopted under this chapter.

proeess that allows an ageney to refute a deficieney or violation eited
during a survey]

(57) JCAHO--Joint Commission on Accreditation of
Healthcare Organizations. An independent, nonprofit organization
for standard-setting and accrediting in-home care and other areas of
health care.

(58) Joint training--Training provided by DADS at least
semi-annually for home and community support services agencies and
DADS surveyors on subjects that address the 10 most commonly cited
violations of federal or state law by home and community support ser-
vices agencies as published in DADS annual reports.

(59) LAR--Legally authorized representative. [((EAR)—] A
person authorized by law to act on behalf of a client with regard to a
matter described in this chapter, and may include a parent of a minor,
guardian of an adult or minor, managing conservator of a minor, agent
under a medical power of attorney, or surrogate decision-maker under
Texas Health and Safety Code, §313.004.

(60) Licensed vocational nurse--A person who is currently
licensed under Texas Occupations Code, Chapter 301, as a licensed
vocational nurse.

(61) Life Safety Code (also referred to as NFPA 101)--The
Code for Safety to Life from Fire in Buildings and Structures, Standard
101, of the National Fire Protection Association (NFPA).

(62) Local emergency management agencies--The local
emergency management coordinator, fire, police, and emergency
medical services.

(63) Local emergency management coordinator-- The per-
son identified as the emergency management coordinator by the mayor
or county judge in an agency's service area.

(64) Manager--An employee or independent contractor re-
sponsible for providing management services to a home and commu-
nity support services agency for the overall operation of a home and
community support services agency including administration, staffing,
or delivery of services. Examples of contracts for services that will
not be considered contracts for management services include contracts
solely for maintenance, laundry, or food services.

(65) Medication administration record--A record used to
document the administration of a client's medications.

(66) Medication list--A list that includes all prescription
and over-the-counter medication that a client is currently taking, in-
cluding the dosage, the frequency, and the method of administration.

(67) Mitigation--An action taken to eliminate or reduce the
probability of a disaster, or reduce a disaster's severity or consequences.

(68) Multiple location--A Medicare-approved alternate de-
livery site that meets the definition in 42 CFR §418.3.

(69) Notarized copy--A sworn affidavit stating that at-
tached copies are true and correct copies of the original documents.

(70) Nursing facility--An institution licensed as a nursing
home under the Texas Health and Safety Code, Chapter 242.

(71) Nutritional counseling--Advising and assisting indi-
viduals or families on appropriate nutritional intake by integrating in-
formation from the nutrition assessment with information on food and
other sources of nutrients and meal preparation consistent with cultural
background and socioeconomic status, with the goal being health pro-
motion, disease prevention, and nutrition education. Nutritional coun-
seling may include the following:

(A) dialogue with the client to discuss current eating
habits, exercise habits, food budget, and problems with food prepa-
ration;

(B) discussion of dietary needs to help the client un-
derstand why certain foods should be included or excluded from the
client's diet and to help with adjustment to the new or revised or exist-
ing diet plan;

(C) a personalized written diet plan as ordered by the
client's physician or practitioner, to include instructions for implemen-
tation;

(D) providing the client with motivation to help the
client understand and appreciate the importance of the diet plan in
getting and staying healthy; or

(E) working with the client or the client's family mem-
bers by recommending ideas for meal planning, food budget planning,
and appropriate food gifts.

(72)  Occupational therapist--A person who is currently li-
censed under the Occupational Therapy Practice Act, Texas Occupa-
tions Code, Chapter 454, as an occupational therapist.

(73) Operating hours--The days of the week and the hours
of day an agency's place of business is open as identified in an agency's
written policy as required by §97.210 of this chapter (relating to
Agency Operating Hours).

(74) Original active client record--A record composed
first-hand for a client currently receiving services.

(75) Palliative care--Intervention services that focus pri-
marily on the reduction or abatement of physical, psychosocial, and
spiritual symptoms of a terminal illness. It is client and family-cen-
tered care that optimizes quality of life by anticipating, preventing, and
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treating suffering. Palliative care throughout the continuum of illness
involves addressing physical, intellectual, emotional, social, and spiri-
tual needs and facilitating client autonomy, access to information, and
choice.

(76) Parent agency--An agency that develops and main-
tains administrative controls and provides supervision of branch offices
and alternate delivery sites.

(77) Parent company--A person, other than an individual,
who has a direct 100 percent ownership interest in the owner of an
agency.

(78) Person--An individual, corporation, or association.

(79) Person with a disclosable interest--Any person who
owns at least a 5.0 percent interest in any corporation, partnership, or
other business entity that is required to be licensed under Texas Health
and Safety Code, Chapter 142. A person with a disclosable interest
does not include a bank, savings and loan, savings bank, trust company,
building and loan association, credit union, individual loan and thrift
company, investment banking firm, or insurance company, unless these
entities participate in the management of the agency.

(80) Personal assistance services--Routine ongoing care or
services required by an individual in a residence or independent living
environment that enable the individual to engage in the activities of
daily living or to perform the physical functions required for indepen-
dent living, including respite services. The term includes:

(A) personal care;

(B) health-related services performed under circum-
stances that are defined as not constituting the practice of professional
nursing by the Texas Board of Nursing through a memorandum of
understanding with DADS in accordance with Texas Health and Safety
Code, §142.016; and

(C) health-related tasks provided by unlicensed person-
nel under the delegation of a registered nurse or that a registered nurse
determines do not require delegation.

(81) Personal care--The provision of one or more of the fol-
lowing services required by an individual in a residence or independent
living environment:

(A) Dbathing;

(B) dressing;

(C) grooming;

(D) feeding;

(E) exercising;

(F) toileting;

(G) positioning;

(H) assisting with self-administered medications;
(I) routine hair and skin care; and

(J) transfer or ambulation.

(82) Pharmacist--A person who is licensed to practice phar-
macy under the Texas Pharmacy Act, Texas Occupations Code, Chap-
ter 558.

(83) Pharmacy--A facility defined in the Texas Occupa-
tions Code, §551.003(31), at which a prescription drug or medication
order is received, processed, or dispensed.

(84) Physical therapist--A person who is currently licensed
under Texas Occupations Code, Chapter 453, as a physical therapist.

(85) Physician--This term includes a person who is:

(A) licensed in Texas to practice medicine or osteopa-
thy in accordance with Texas Occupations Code, Chapter 155;

(B) licensed in Arkansas, Louisiana, New Mexico, or
Oklahoma to practice medicine, who is the treating physician of a client
and orders home health or hospice services for the client, in accordance
with the Texas Occupations Code, §151.056(b)(4); or

(C) a commissioned or contract physician or surgeon
who serves in the United States uniformed services or Public Health
Service if the person is not engaged in private practice, in accordance
with the Texas Occupations Code, §151.052(a)(8).

(86) Physician assistant--A person who is licensed under
the Physician Assistant Licensing Act, Texas Occupations Code, Chap-
ter 204, as a physician assistant.

(87) Physician-delegated task--A task performed in accor-
dance with the Texas Occupations Code, Chapter 157, including orders
signed by a physician that specify the delegated task, the individual to
whom the task is delegated, and the client's name.

(88) Place of business--An office of a home and commu-
nity support services agency that maintains client records or directs
home health, hospice, or personal assistance services. This term in-
cludes a parent agency, a branch office, and an alternate delivery site.
The term does not include an administrative support site.

(89) Plan of care--The written orders of a practitioner for a
client who requires skilled services.

(90) Practitioner--A person who is currently licensed in a
state in which the person practices as a physician, dentist, podiatrist, or
a physician assistant, or a person who is a registered nurse registered
with the Texas Board of Nursing as an advanced practice nurse.

(91) Preparedness--Actions taken in anticipation of a dis-
aster.

(92) Presurvey conference--A conference held with DADS
staff and the applicant or the applicant's representatives to review li-
censure standards and survey documents, and to provide consultation
before the survey.

(93) Progress note--A dated and signed written notation
by agency personnel summarizing facts about care and the client's re-
sponse during a given period of time.

(94) Psychoactive treatment--The provision of a skilled
nursing visit to a client with a psychiatric diagnosis under the direction
of a physician that includes one or more of the following:

(A) assessment of alterations in mental status or evi-
dence of suicide ideation or tendencies;

(B) teaching coping mechanisms or skills;
(C) counseling activities; or
(D) evaluation of the plan of care.

(95) Recovery--Activities implemented during and after a
disaster response designed to return an agency to its normal operations
as quickly as possible.

196) Registered nurse (RN)—A person whe is eurrently H-
censed under the Nursing Practice Aet; Texas Oceupations Code; Chap-
ter 3045 as a registered nurse-}
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(96) [(9D] Registered nurse delegation--Delegation by a
registered nurse in accordance with:

(A) 22 TAC Chapter 224 (concerning Delegation of
Nursing Tasks by Registered Professional Nurses to Unlicensed Per-
sonnel for Clients with Acute Conditions or in Acute Care Environ-
ments); and

(B) 22 TAC Chapter 225 (relating to RN Delegation to
Unlicensed Personnel and Tasks Not Requiring Delegation in Indepen-
dent Living Environments for Clients with Stable and Predictable Con-
ditions).

(97) [(98)] Residence--A place where a person resides, in-
cluding a home, a nursing facility, a convalescent home, or a residential
unit.

(98)  [€99)] Residential unit--A facility that provides living
quarters and hospice services to clients admitted into the unit and that
is in compliance with standards adopted under the Texas Health and
Safety Code, Chapter 142.

(99) [(H00)] Respiratory therapist--A person who is cur-
rently licensed under Texas Occupations Code, Chapter 604, as a res-
piratory care practitioner.

100) [EHHBD] Respite services--Support options that are
provided temporarily for the purpose of relief for a primary caregiver
in providing care to individuals of all ages with disabilities or at risk
of abuse or neglect.

(101) [(H02)] Response--Actions taken immediately before
an impending disaster or during and after a disaster to address the im-
mediate and short-term effects of the disaster.

102) [(103)] Restraint--A restraint is:

(A) a [A] manual method, physical or mechanical de-
vice, material, or equipment that immobilizes or reduces the ability of
a client in a hospice inpatient unit to move his or her arms, legs, body,
or head freely, but does not include a device, such as an orthopedically
prescribed device, a surgical dressing or bandage, a protective helmet,
or other method that involves the physical holding of the client for the
purpose of:

(i) conducting a routine physical examination or
test;

(i) protecting the client from falling out of bed; or

(iii) permitting the client to participate in activities
without the risk of physical harm, not including a physical escort; or

(B) a[A] drug or medication when used as a restriction
to manage a client's behavior or restrict the client's freedom of move-
ment in a hospice inpatient unit, but not as a standard treatment or med-
ication dosage for the client's condition.

(103) RN--Registered nurse. A person who is currently li-
censed under the Nursing Practice Act, Texas Occupations Code, Chap-
ter 301, as a registered nurse.

(104) Seclusion--The involuntary confinement of a client
alone in a room or an area in a hospice inpatient unit from which the
client is physically prevented from leaving.

(105) Section--A reference to a specific rule in this chapter.

(106) Service area--A geographic area established by an
agency in which all or some of the agency's services are available.

(107) Skilled services--Services in accordance with a plan
of care that require the skills of:

(A) aregistered nurse;

(B) alicensed vocational nurse;
(C) a physical therapist;

(D) an occupational therapist;

(E) arespiratory therapist;

(F) a speech-language pathologist;
(G) an audiologist;

(H) asocial worker; or

(I) a dietitian.

(108) Social worker--A person who is currently licensed as
a social worker under Texas Occupations Code, Chapter 505.

(109) Speech-language pathologist--A person who is cur-
rently licensed as a speech-language pathologist under Texas Occupa-
tions Code, Chapter 401.

(110) Statute--The Texas Health and Safety Code, Chapter
142.

(111) Substantial compliance--A finding in which an
agency receives no recommendation for enforcement action after a
survey.

(112)  Supervised practical training--Hospice aide training
that is conducted in a laboratory or other setting in which the trainee
demonstrates knowledge while performing tasks on an individual. The
training is supervised by a registered nurse or by a licensed vocational
nurse who works under the direction of a registered nurse.

(113)  Supervising nurse--The person responsible for super-
vising skilled services provided by an agency and who has the qualifica-
tions described in §97.244(c) of this chapter (relating to Administrator
Qualifications and Conditions and Supervising Nurse Qualifications).
This person may also be known as the director of nursing or similar
title.

(114) Supervision--Authoritative procedural guidance by a
qualified person for the accomplishment of a function or activity with
initial direction and periodic inspection of the actual act of accomplish-
ing the function or activity.

(115) Support services--Social, spiritual, and emotional
care provided to a client and a client's family by a hospice.

(116) Survey--An on-site inspection or complaint investi-
gation conducted by a DADS representative to determine if an agency
is in compliance with the statute and this chapter or in compliance with
applicable federal requirements or both.

(117)  Terminal illness--An illness for which there is a lim-
ited prognosis if the illness runs its usual course.

(118) Unlicensed person--A person not licensed as a health
care provider. The term includes home health aides, hospice aides,
hospice homemakers, medication aides permitted by DADS, and other
unlicensed individuals providing personal care or assistance in health
services.

(119) Unsatisfied judgments--A failure to fully carry out
the terms or meet the obligation of a court's final disposition on the
matters before it in a suit regarding the operation of an agency.

(120) Violation--A finding of noncompliance with this
chapter or the statute resulting from a survey.
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(121) Volunteer--An individual who provides assistance to
a home and community support services agency without compensation
other than reimbursement for actual expenses.

(122) Working day--Any day except Saturday, Sunday, a
state holiday, or a federal holiday.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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SUBCHAPTER E. LICENSURE SURVEYS
DIVISION 2. THE SURVEY PROCESS

40 TAC §97.527
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS, and Texas Health and Safety Code, §142.0011, which
authorizes the HHSC executive commissioner to adopt rules
relating to the licensing and regulation of home and community
support services agencies.

The amendment implements Texas Government Code,
§531.0055, and Texas Health and Safety Code, Chapter 142.

$§97.527.  Post-Survey Procedures.

(a) Afterasurvey is completed, the surveyor holds an exit con-
ference with the administrator or alternate administrator to inform the
agency of the preliminary findings.

(b) An agency may make an audio recording of the exit con-
ference only if the agency:

(1) records two tapes simultaneously;
(2) allows the surveyor to review the tapes; and

(3) gives the surveyor the tape of the surveyor's choice be-
fore leaving the agency.

(c) Anagency may make a video recording of the exit confer-
ence only if the surveyor agrees to allow it and if the agency:

(1) records two tapes simultaneously;
(2) allows the surveyor to review the tapes; and

(3) gives the surveyor the tape of the surveyor's choice be-
fore leaving the agency.

(d) An agency may submit additional written documentation
and facts after the exit conference only if the agency describes the ad-
ditional documentation and facts to the surveyor during the exit con-
ference.

(1) The agency must submit the additional written docu-
mentation and facts to the designated survey office within two working
days after the end of the exit conference.

(2) If an agency properly submits additional written docu-
mentation, the surveyor may add the documentation to the record of
the survey.

(e) IfDADS identifies additional violations or deficiencies af-
ter the exit conference, DADS holds an additional face-to-face exit con-
ference with the agency regarding the additional violations or deficien-
cies.

(f) DADS provides official written notification of the survey
findings to the agency within 10 working days after the exit conference.

(g) The official written notification of the survey findings in-
cludes a statement of violations, condition-level deficiencies, or both,
cited by DADS against the agency as a result of the survey, and instruc-
tions for submitting an acceptable plan of correction, and for request-
ing IDR [provides an opportunity for an informal review of deficiencies
Reb)].

(1) Ifthe official written notification of the survey findings
declares that an agency is in violation of the statute or this chapter,
an agency must follow DADS [DADS'] instructions included with the
statement of violations for submitting an acceptable plan of correction.

(2) Anacceptable plan of correction includes the corrective
measures and time frame with which the agency must comply to ensure
correction of a violation. If an agency fails to correct each violation by
the date on the plan of correction, DADS may take enforcement action
against the agency. An agency must correct a violation in accordance
with the following time frames:

(A) A Severity Level B violation that results in serious
harm to or death of a client or constitutes a serious threat to the health or
safety of a client must be addressed upon receipt of the official written
notice of the violations and corrected within two days.

(B) A Severity Level B violation that substantially lim-
its the agency's capacity to provide care must be corrected within seven
days after receipt of the official written notice of the violations.

(C) A Severity Level A violation that has or had minor
or no health or safety significance must be corrected within 20 days
after receipt of the official written notice of the violations.

(D) A violation that is not designated as Severity Level
A or Severity Level B must be corrected within 60 days after the date
the violation was cited.

(3) Anagency must submitan acceptable plan of correction
for each violation or deficiency no later than 10 days after its receipt of
the official written notification of the survey findings.

(4) If DADS finds the plan of correction unacceptable,
DADS gives the agency written notice and provides the agency one
additional opportunity to submit an acceptable plan of correction.
An agency must submit a revised plan of correction no later than 30
days after the agency's receipt of DADS [DADS!] written notice of an
unacceptable plan of correction.

(h) An acceptable plan of correction does not preclude DADS
from taking enforcement action against an agency.

(i) An agency must submit a plan of correction in response to
an official written notification of survey findings that declares a viola-
tion or deficiency even if the agency disagrees with the survey findings.

(j) Ifan agency disagrees with the survey findings citing a vi-
olation or condition-level deficiency, the agency may request IDR [an
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1RoD and submit additional written information] to refute the [&] viola-
tion or deficiency [te demenstrate compliance in an informal setting].

(1) DADS does not grant an agency's request for IDR if:

(A) DADS cited the violation or deficiency at the
agency's immediately preceding survey; and

(B) DADS cited the violation or deficiency again, with
no new findings.

HA) avielation or deficieney cited during a visit}

{B) =& vielatien or deficiency that remains uncorrected
from a previous visit and is re-eited with ne change in findings; as
long as the ageney has net already had an IReD for the violation or

i o the orici isit: and]

[(€) a violation or deficiency that remains uncorrected

from a previous visit and is re-cited with new findings.]
(2) To request IDR [an HReD], an agency must:

(A) mail or fax a complete and accurate IDR [IReD]

request form to the address or fax number listed on the form, which

must be postmarked or faxed within 10 days after the date of receipt of
the official written notification of the survey findings;

(B) mail or fax a rebuttal letter and supporting docu-
mentation to the address or fax number listed on the IDR [{ReD] re-
quest form and ensure receipt by the DADS Survey and Certification
Enforcement Unit within seven days after the postmark or fax date of
the IRoD request form; and

(C) mail or fax a copy of the IDR [IReD] request form,
rebuttal letter, and supporting documentation to the designated survey
office within the same time frames each is submitted to the DADS Sur-
vey and Certification Enforcement Unit.

(3) An agency may not submit information after the dead-
lines established in paragraph (2)(A) and (B) of this subsection un-
less DADS requests additional information. The agency's response to
DADS [BADBS'] request for information must be received within three
working days after the request is made.

(4) An agency waives its right to IDR [an IReD] if the
agency fails to submit the required information to the DADS Survey
and Certification Enforcement Unit within the required time frames.

(5) An agency must present sufficient information to the
DADS Survey and Certification Enforcement Unit to support the
agency's desired IDR [fReB] outcome.

(6) The rebuttal letter and supporting documentation must

include:

(A) identification of the disputed deficiencies or viola-
tions;

(B) the reason the deficiencies or violations are dis-
puted;

(C) the desired outcome for each disputed deficiency or
violation; and

(D) copies of [attachments frem] client records,
[applicable] policies and procedures, and [er] other [supperting]

documentation and [er] information that directly demonstrate
[demeonstrates] that the condition-level deficiency or violation should
not have been cited.

(7) The written decision issued by DADS after the comple-
tion of its review is the final decision from IDR.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 23, 2016.
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