PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 358. MEDICAID ELIGIBILITY
FOR THE ELDERLY AND PEOPLE WITH
DISABILITIES

SUBCHAPTER C. FINANCIAL REQUIRE-
MENTS

The Texas Health and Human Services Commission (HHSC)
proposes new §358.357, concerning Achieving a Better Life
Experience Program; §358.358, concerning School-Based
Savings Program; §358.389, concerning Achieving a Better Life
Experience Program; and §358.390, concerning School-Based
Savings Program. The new rules exclude Achieving a Better
Life Experience (ABLE) accounts and School-Based Savings
accounts from being counted as income and resources when
determining eligibility for Medicaid Eligibility for Elderly and
People with Disabilities (MEPD) programs.

BACKGROUND AND JUSTIFICATION

The 84th Legislature adopted two bills that affect eligibility deter-
minations for MEPD programs: Senate Bill (SB) 1664 and House
Bill (HB) 3987. These proposed rules implement the statutory
changes adopted by those bills.

MEPD is available to eligible individuals who need continuous,
long-term services and supports. Services can be provided ei-
ther through community programs while an individual is living at
home or in a place of care, such as a nursing facility or a facil-
ity for individuals with intellectual disabilities. Some individuals
do not need long-term services and supports but are eligible for
Medicaid benefits to cover acute care needs.

In determining eligibility for MEPD, HHSC currently considers as
countable income and resources funds used to establish sav-
ings accounts, funds held in savings accounts, interest earned
on savings accounts, and payments made for expenses of an
individual.

Proposed new §358.357 and §358.389 implement provisions of
SB 1664. SB 1664 amended Texas Education Code Chapter
54 by adding Subchapter J, Texas Achieving a Better Life
Experience (ABLE) Program. Subchapter J creates the Texas
ABLE Program and requires the Prepaid Higher Education
Tuition Board in the Office of the Comptroller to administer it in
accordance with federal law. In 2014, federal law was amended
to allow the creation of tax-exempt, state-based private savings
accounts for individuals with disabilities to fund disability-related

expenses, called ABLE accounts. Under §529A of the Internal
Revenue Code, funds used to establish ABLE accounts, funds
held in ABLE accounts, interest earned on the accounts, and
payments for disability expenses for the designated beneficia-
ries are exempt when determining eligibility for certain federal
means-tested programs, including MEPD. Texas Education
Code §54.9065, adopted by SB 1664, likewise excludes the
amount in an ABLE account, earnings on the account, and
payments for qualified disability expenses from certain benefit
eligibility determinations, including MEPD.

The proposed new sections align policy for MEPD eligibility de-
terminations with federal and state law. Under the proposed
rules, HHSC will exclude from countable income and resources
funds used to establish an ABLE account, funds held in an ABLE
account, interest earned on an ABLE account, and payments for
disability expenses for the designated beneficiary.

Proposed new §358.358 and §358.390 implement provi-
sions of HB 3987. HB 3987 adopted a new Texas Education
Code §28.0024, which permits school districts to establish
school-based savings programs to increase financial literacy
and encourage students to save for higher education. HB 3987
also amended Texas Human Resources Code §32.02611 to
exclude school-based savings accounts and interest earned
on the accounts when determining eligibility for MEPD. Section
32.02611 limits the amount of the exclusion for school-based
savings accounts to the cost of undergraduate resident tuition
and required fees for one academic year consisting of 30
semester credit hours charged by the general academic teach-
ing institution with the highest such tuition and fee costs for the
most recent academic year as determined by the Texas Higher
Education Coordinating Board.

The proposed new sections align policy for MEPD eligibility de-
terminations with HB 3987. Under the proposed rules, HHSC
will exclude from countable income and resources school-based
savings accounts and interest earned on the accounts. HB 3987
rule changes are contingent on federal approval from the Cen-
ters for Medicare and Medicaid Services (CMS) of a Medicaid
State Plan Amendment. HHSC is developing a Medicaid State
Plan Amendment reflecting the proposed policy changes for the
school-based savings accounts.

Related proposals for rules governing the Medicare Savings Pro-
gram, Medicaid Buy-In Program, and Medicaid Buy-In for Chil-
dren Program also appear elsewhere in this issue of the Texas
Register.

SECTION-BY-SECTION SUMMARY
Subchapter C (relating to Financial Requirements)

New §358.357 defines the terms "Achieving a Better Life Expe-
rience (ABLE) program," "ABLE account," and "designated ben-
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eficiary." The section also excludes funds used to establish an
ABLE account and funds held in an ABLE account from count-
able resources for purposes of an eligibility determination for
MEPD programs. This is consistent with Texas Education Code
§54.9065.

New §358.358 excludes funds held in a school-based savings
account from countable resources for purposes of an eligibility
determination for MEPD programs. This is consistent with Texas
Education Code §28.0024 and Texas Human Resources Code
§32.02611.

New §358.389 defines the terms "Achieving a Better Life Ex-
perience (ABLE) program," "ABLE account," and "designated
beneficiary." The section also excludes interest earned on an
ABLE account and payments made from an ABLE account that
are used for the expenses of the designated beneficiary from
countable income for purposes of an eligibility determination for
MEPD programs. This is consistent with Texas Education Code
§54.9065.

New §358.390 excludes funds held in a school-based savings
account from countable income for purposes of an eligibility de-
termination for MEPD programs. This is consistent with Texas
Education Code §28.0024 and Texas Human Resources Code
§32.02611.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
amended rules are in effect, there will be a fiscal impact to state
government. While implementation of this bill is anticipated to re-
sult in additional costs to state government, a specific estimate
cannot be provided at this time. HHSC lacks the information
necessary to make appropriate assumptions to determine the
anticipated additional costs. Costs and revenues of local gov-
ernments will not be affected.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

HHSC has determined that there will be no adverse economic
effect on small businesses or micro businesses to comply with
the proposed rules, as they will not be required to alter their busi-
ness practices as a result of the proposed rules.

PUBLIC BENEFIT AND COST

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of the
rule because the agency will be in compliance with state law.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the rules as
proposed.

HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the

public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Texas Government
Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted within 30
days after publication of this proposal in the Texas Register to
Dee Church, Health and Human Services Commission, Office of
Social Services, MC-2115, 909 West 45th Street, Austin, Texas
78751, or by email to OSS_PSAD@hhsc.state.tx.us.

PUBLIC HEARING

A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

DIVISION 2. RESOURCES
1 TAC §358.357, §358.358
STATUTORY AUTHORITY (MEDICAID)

The new rules are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

The proposed new rules implement Texas Human Resources
Code §32.02611, Texas Education Code §54.9065, and Texas
Government Code Chapter 531. No other statutes, articles, or
codes are affected by this proposal.

§358.357.  Achieving a Better Life Experience Program.
(a) The following words and terms, when used in this section,
have the following meanings, unless the context clearly indicates oth-

(1) Achieving a Better Life Experience (ABLE) program--

(A) the ABLE program authorized under Chapter 54,
Subchapter J, of the Texas Education Code; or

(B) an ABLE program of any state that meets the re-
quirements of §529A of the Internal Revenue Code of 1986.

(2) ABLE account--an account established under an ABLE
program.

(3) Designated beneficiary--an individual who is named as
the beneficiary of an ABLE account established under an ABLE pro-
gram.

(b) The Texas Health and Human Services Commission ex-

cludes from the calculation of countable resources funds used to estab-
lish an ABLE account and funds held in an ABLE account.

§358.358.  School-Based Savings Program.
The Texas Health and Human Services Commission excludes from the
calculation of countable resources funds held in a school-based account
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or bond as described by Texas Education Code §28.0024 and autho-
rized by Texas Human Resources Code §32.02611.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603603

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 3. INCOME
1 TAC §358.389, §358.390
STATUTORY AUTHORITY (MEDICAID)

The new rules are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

The proposed new rules implement Texas Human Resources
Code §32.02611, Texas Education Code §54.9065, and Texas
Government Code Chapter 531. No other statutes, articles, or
codes are affected by this proposal.

§358.389.  Achieving a Better Life Experience Program.

(a) The following words and terms, when used in this section,
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Achieving a Better Life Experience (ABLE) program--

(A) the ABLE Program authorized under Chapter 54,
Subchapter J, of the Texas Education Code; or

(B) a qualified ABLE program of any state that meets
the requirements of §529A of the Internal Revenue Code of 1986.

(2) ABLE account--an account established under an ABLE
program.

(3) Designated beneficiary--an individual who is named as
the beneficiary of an ABLE account established under an ABLE pro-
gram.

(b) The Texas Health and Human Services Commission ex-
cludes from the calculation of countable income interest earned on an
ABLE account and payments made from an ABLE account that are
used for the designated beneficiary's expenses.

§358.390. School-Based Savings Program.

The Texas Health and Human Services Commission excludes from
the calculation of countable income interest earned on funds held in
a school-based account or bond as described by Texas Education Code
§28.0024 and authorized by Texas Human Resources Code §32.02611.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603604

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 6. BUDGETING FOR ELIGIBILITY
AND CO-PAYMENT
1 TAC §358.431

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §358.431, concerning Definitions.

BACKGROUND AND JUSTIFICATION

HHSC proposes the amendments to align the terminology and
requirements of Medicaid eligibility for the elderly and people
with disabilities (MEPD) with federal laws and current HHSC pol-
icy and processes.

The amendments implement the legal recognition of same sex
marriage consistent with the United States Supreme Court deci-
sion (Obergefell v. Hodges, 576 U.S. 135 (2015)). The decision
in this case, issued on June 26, 2015, requires states to recog-
nize a marriage between two people of the same sex to the same
extent it would recognize a marriage between two people of op-
posite sex. Furthermore, states must also recognize a marriage
between two people of the same sex when the marriage was
lawfully performed in another state to the same extent the state
would recognize the marriage between two people of opposite
sex.

SECTION-BY-SECTION SUMMARY

Section 358.431 defines key terms for the subchapter. The pro-
posed amendments align definitions with federal laws and cur-
rent HHSC policy and processes regarding marriages recog-
nized under federal law.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years
the amended rules are in effect, there will be no fiscal impact to
state governments. Costs and revenues of state and local gov-
ernments will not be affected.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT

HHSC has determined that there will be no adverse economic
effect on small businesses or micro-businesses to comply with
the proposed rule, as there is no requirement to alter current
business practices as a result of the proposed rule.

PUBLIC BENEFIT AND COST

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of
the rule because agency rules will correctly reflect agency com-
pliance with federal law.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the amended
rules.
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HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to
Sara McGhee, Policy Analyst, 909 West 45th Street, Austin,
Texas 78751; by fax to (512) 206-5141; or by e-mail to
OSS_PSAD@hhsc.state.tx.us within 30 days of publication of
this proposal in the Texas Register.

PUBLIC HEARING

A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

STATUTORY AUTHORITY (MEDICAID)

The amendment is proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

No other statutes, articles, or codes are affected by this proposal.
$§358.431.  Definitions.

In this division, the following words and terms have the following
meanings, unless the context clearly indicates otherwise.

(1) Child--Has the meaning given in 20 CFR §416.1856.
(2) Couple--Two persons who live together and:

(A) present themselves to the community as married
[husband and wife], intend to be married, and are considered to be mar-
ried [under state law];

(B) aredetermined to be married [husband and wife] for
purposes of receiving Social Security benefits; or

(C) arerecognized as married [husbanéd and wife under

state law].

(3) Dependent relative--A relative who was living in the
home of an applicant or recipient before the applicant's or recipient's

absence and who is unable to support himself or herself outside of the
person's home due to medical, social, or other reasons.

(4) Married--Joined in a legal union between two people.
A same-sex marriage that occurred before June 26, 2015, is considered
valid effective June 26, 2015, and a same-sex marriage that occurred
on or after June 26, 2015, is considered valid on the date it occurred.

(5) [#] Parent--Has the meaning given in 20 CFR
§416.1881.

(6) Spouse--A person who is married.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603602

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 359. MEDICARE SAVINGS
PROGRAM
1 TAC §359.103, §359.109

The Texas Health and Human Services Commission (HHSC)
proposes to amend §359.103, concerning the Qualified Medi-
care Beneficiary Program and §359.109, concerning the Qual-
ified Disabled and Working Individual Program. The rules as
amended exclude Achieving a Better Life Experience (ABLE) ac-
counts and School-Based Savings accounts from being counted
as income and resources when determining eligibility for Medi-
care Savings Programs.

BACKGROUND AND JUSTIFICATION

The 84th Legislature adopted two bills that affect eligibility de-
terminations for Medicare Savings Programs: Senate Bill (SB)
1664 and House Bill (HB) 3987. These proposed rules imple-
ment the statutory changes adopted by those bills.

Medicare Savings Programs are for individuals who receive
Medicare and need help paying for premiums, co-insurance,
and deductibles. If an individual meets the income and resource
requirements of a Medicare Savings Program, Medicaid will help
pay for some Medicare costs. HHSC administers four Medicare
Savings Programs: the Qualified Medicare Beneficiary (QMB)
program, the Specified Low-Income Medicare Beneficiary
(SLMB) program, the Qualifying Individual (Ql) program, and
the Qualified Disabled and Working Individual (QDW!I) program.

In determining eligibility for the Medicare Savings Programs,
HHSC currently considers as countable income and resources
funds used to establish savings accounts, funds held in savings
accounts, interest earned on savings accounts, and payments
for expenses of an individual.

Proposed amendments to §359.103 and §359.109 implement
provisions of SB 1664. SB 1664 amended Texas Education
Code Chapter 54 by adding Subchapter J, Texas Achieving a
Better Life Experience (ABLE) Program. Subchapter J creates
the Texas ABLE Program and requires the Prepaid Higher Ed-
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ucation Tuition Board in the Office of the Comptroller to admin-
ister it in accordance with federal law. In 2014, federal law was
amended to allow the creation of tax-exempt, state-based private
savings accounts for individuals with disabilities to fund disabil-
ity-related expenses, called ABLE accounts. Under §529A of the
Internal Revenue Code, funds used to establish ABLE accounts,
funds held in ABLE accounts, interest earned on the accounts,
and payments for disability expenses for the designated benefi-
ciaries are exempt when determining eligibility for certain federal
means-tested programs, including Medicare Savings Programs.
Texas Education Code §54.9065, as adopted by SB 1664, like-
wise excludes the amount in an ABLE account, earnings on the
account, and payments for qualified disability expenses from cer-
tain benefit eligibility determinations, including Medicare Savings
Programs.

The proposed rules align policy for Medicare Savings Program
eligibility determinations with federal and state law. Under the
proposed rules, HHSC will exclude from countable income and
resources funds used to establish an ABLE account, funds held
in an ABLE account, interest earned on an ABLE account, and
payments for disability expenses for the designated beneficiary.

Proposed rules §359.103 and §359.109 implement provisions
of HB 3987. HB 3987 adopted a new Texas Education Code
§28.0024, School-Based Savings Program, which permits
school districts to establish school-based savings programs
to increase financial literacy and encourage students to save
for higher education. HB 3987 also amended Texas Human
Resource Code §32.02611 to exclude school-based savings
accounts and interest earned on the accounts when determining
eligibility for Medicare Savings Programs. Section 32.02611
limits the amount of the exclusion for school-based savings ac-
counts to the cost of undergraduate resident tuition and required
fees for one academic year consisting of 30 semester credit
hours charged by the general academic teaching institution
with the highest such tuition and fee costs for the most recent
academic year as determined by the Texas Higher Education
Coordinating Board.

The proposed rules align policy for eligibility determinations for
Medicare Savings Programs with state law. Under the proposed
rules, HHSC will exclude from countable income and resources
school-based savings accounts and interest earned on the ac-
counts. HB 3987 rule changes are contingent on federal ap-
proval from the Centers for Medicare and Medicaid Services
(CMS) of a Medicaid State Plan Amendment. HHSC is develop-
ing a Medicaid State Plan Amendment reflecting the proposed
policy changes for the school-based savings accounts.

Related proposals for rules governing Medicaid Eligibility for the
Elderly and People with Disabilities, Medicaid Buy-In Program,
and Medicaid Buy-In for Children Program appear elsewhere in
this issue of the Texas Register.

SECTION-BY-SECTION SUMMARY

Section 359.103 excludes from countable resources and income
for purposes of an eligibility determination for Qualified Medicare
Beneficiary Programs payments from an ABLE account, interest
earned on an ABLE account, funds used to establish an ABLE
account, and funds held in an ABLE account. The section also
excludes from countable resources and income for purposes
of an eligibility determination for Qualified Medicare Beneficiary
Programs interest earned on a school-based savings account
and funds held in a school-based savings account.

Section 359.109 excludes from countable resources and income
for purposes of an eligibility determination for Qualified Disabled
and Working Individual Programs payments from an ABLE ac-
count, interest earned on an ABLE account, funds used to es-
tablish an ABLE account, and funds held in an ABLE account.
The section also excludes from countable resources and income
for purposes of an eligibility determination for Qualified Disabled
and Working Individual Programs interest earned on a school-
based savings account and funds held in a school-based sav-
ings account.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
amended rules are in effect, there will be no impact to costs and
revenues of state and local governments

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

HHSC has determined that there will be no adverse economic
effect on small businesses or micro businesses to comply with
the proposed rules, as they will not be required to alter their busi-
ness practices as a result of the proposed rules.

PUBLIC BENEFIT AND COSTS

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of the
rule because the agency will be in compliance with state law.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the amended
rules.

HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Texas Government
Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted within 30
days after publication of this proposal in the Texas Register to
Dee Church, Health and Human Services Commission, Office of
Social Services, MC-2115, 909 West 45th Street, Austin, Texas
78751, or by email to OSS_PSAD@hhsc.state.tx.us.

PUBLIC HEARING
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A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

The proposed amendments implement Texas Human Resources
Code §32.02611, Texas Education Code §54.9065, and Texas
Government Code Chapter 531. No other statutes, articles, or
codes are affected by this proposal.

$359.103.  Qualified Medicare Beneficiary Program.

(a) Authorized under42 U.S.C. §1396a(a)(10)(E)(i), the Qual-
ified Medicare Beneficiary (QMB) Program pays Medicare premiums,
deductibles, and coinsurance for a person who meets the requirements
of this section. A person receiving Medicaid may also receive QMB
benefits if the person meets the requirements of this section.

(b) To be eligible for QMB coverage, a person must:
(1) be entitled to benefits under Medicare Part A;
(2) meet income requirements in 42 U.S.C. §1396d(p), ex-
cept for:

(A) payments made from or interest earned on a tuition
savings program under §358.388 of this title (relating to Tuition Sav-
ings Programs); [and]

(B) payments made from or interest earned on an
Achieving a Better Life Experience (ABLE) account under §358.389
of this title (relating to Achieving a Better Life Experience Program);
and

(C) income earned on a school-based savings program
under §358.390 of this title (relating to School-Based Savings Pro-
ram).

(3) meet resource requirements in 42 U.S.C. §1396d(p),
except for:

(A) funds used to establish a tuition savings program
under §358.356 of this title (relating to Tuition Savings Programs);[<]

(B) funds used to establish an ABLE account and funds
held in an ABLE account under §358.357 of this title (relating to
Achieving a Better Life Experience Program); and

(C) funds held in a school-based savings program under
§358.358 of this title (relating to School-Based Savings Program).

(c) A person is not eligible for QMB coverage if the person:

(1) s in the custody of penal authorities as defined in 42
C.FR. §411.4(b); or

(2) 1is over 20 years of age and under 65 years of age and
resides in an institution for mental diseases.

(d) A person's QMB eligibility begins on the first day of the
month after the month the person is certified for QMB benefits.

(e) A person with QMB coverage is not eligible for three
months prior medical coverage.

$359.109.  Qualified Disabled and Working Individual Program.

(a) Authorized under 42 U.S.C. §1396a(a)(10)(E)(ii), the
Qualified Disabled and Working Individual (QDWI) Program pays
only Medicare Part A premiums for a person who meets the require-
ments of this section. A person cannot be eligible for regular Medicaid
and QDWI coverage at the same time.

(b) To be eligible for QDWI coverage, a person must:
(1) be under 65 years of age;
(2) be entitled to benefits under Medicare Part A;
(3) not otherwise be eligible for Medicaid;

(4) have a monthly income equal to or less than 200% of
the federal poverty level, except for the following exclusions:

(A) payments made from or interest earned on a tuition
savings program under §358.388 of this title (relating to Tuition Sav-
ings Programs); [and]

(B) payments made from or interest earned on an
Achieving a Better Life Experience (ABLE) account under §358.389
of this title (relating to Achieving a Better Life Experience Program);
and

(C) income earned on a school-based savings program
under §358.390 of this title (relating to School-Based Savings Pro-
ram).

(5) have no more than twice the countable resources al-
lowed under the Supplemental Security Income (SSI) program, as de-
scribed in §1611 of the Social Security Act (42 U.S.C. §1382), except
for:

(A) funds used to establish a tuition savings program
under §358.356 of this title (relating to Tuition Savings Programs);|[-]

(B) funds used to establish an ABLE account and funds
held in an ABLE account under §358.357 of this title (relating to
Achieving a Better Life Experience Program); and

(C) funds held in a school-based savings program under
§358.358 of this title (relating to School-Based Savings Program).

(c) A person's QDWI eligibility begins in accordance with the
coverage period described in §1818A of the Social Security Act (42
U.S.C. §1395i-2a(c)).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603605

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 360. MEDICAID BUY-IN
PROGRAM
1 TAC §360.113

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §360.113, concerning Resources.
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The rule as amended excludes Achieving a Better Life Expe-
rience (ABLE) accounts and School-Based Savings accounts
from being counted as resources when determining eligibility for
the Medicaid Buy-In (MBI) program.

BACKGROUND AND JUSTIFICATION

The 84th Legislature adopted two bills that affect eligibility deter-
minations for the MBI program: Senate Bill (SB) 1664 and House
Bill (HB) 3987. The proposed amendments implement the statu-
tory changes adopted by those bills.

The MBI program provides Medicaid benefits to eligible individ-
uals with disabilities who work, regardless of their age. Some in-
dividuals "buy-in" to the program by paying a monthly premium.

In determining eligibility for the MBI program, HHSC currently
considers funds used to establish savings accounts and funds
held in savings accounts as resources. Unearned income is not
counted in the eligibility determination for MBI. Therefore, the
proposed rules do not exempt interest earned on an ABLE or
school-based account and payments for qualified disability ex-
penses for the designated beneficiary.

Proposed amendments to §360.113 implement provisions of SB
1664. SB 1664 amended Texas Education Code Chapter 54 by
adding Subchapter J, Texas Achieving a Better Life Experience
(ABLE) Program. Subchapter J creates the Texas ABLE Pro-
gram and requires the Prepaid Higher Education Tuition Board
in the Office of the Comptroller to administer it in accordance
with federal law. In 2014, federal law was amended to allow the
creation of tax-exempt, state-based private savings accounts for
individuals with disabilities to fund disability-related expenses,
called ABLE accounts. Under Internal Revenue Code §529A,
funds used to establish ABLE accounts, funds held in ABLE
accounts, interest earned on the accounts, and payments for
disability expenses for the designated beneficiaries are exempt
when determining eligibility for certain federal means-tested
programs, including MBI. Texas Education Code §54.9065, as
adopted by SB 1664, likewise excludes the amount in an ABLE
account, earnings on the account, and payments for qualified
disability expenses from certain benefit eligibility determinations,
including MBI.

The proposed amendments align policy for MBI eligibility deter-
minations with federal and state law. Under the proposed rules,
HHSC will exclude from countable resources funds used to es-
tablish an ABLE account and funds held in an ABLE account.

Proposed rule §360.113 implements provisions of HB 3987. HB
3987 adopted a new Texas Education Code §28.0024, which
permits school districts to establish school-based savings pro-
grams to increase financial literacy and encourage students to
save for higher education. HB 3987 also amended Texas Human
Resources Code §32.02611 to exclude school-based savings
accounts when determining eligibility for MBI. Section 32.02611
limits the amount of the exclusion for school-based savings ac-
counts to the cost of undergraduate resident tuition and required
fees for one academic year consisting of 30 semester credit
hours charged by the general academic teaching institution with
the highest such tuition and fee costs for the most recent aca-
demic year as determined by the Texas Higher Education Coor-
dinating Board.

The proposed rules align policy for MBI eligibility determinations
with HB 3987. Under the proposed amendments, HHSC would
exclude from countable resources school-based savings ac-
counts. HHSC is developing a Medicaid State Plan Amendment

reflecting the proposed policy changes for the school-based
savings accounts.

Related proposals for rules governing Medicaid for the Elderly
and People with Disabilities (MEPD), Medicare Savings Pro-
gram, and Medicaid Buy-In for Children Program also appear
elsewhere in this issue of the Texas Register.

SECTION-BY-SECTION SUMMARY

Section §360.113 excludes from countable resources for pur-
poses of an eligibility determination for the Medicaid Buy-In
Program funds used to establish an ABLE account and funds
held in an ABLE. The section also excludes from countable
resources for purposes of an eligibility determination for the
Medicaid Buy-In Program funds held in a school-based savings
account.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
amended rules are in effect, there will be no impact to costs and
revenues of state and local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

HHSC has determined that there will be no adverse economic
effect on small businesses or micro businesses to comply with
the proposed rules, as they will not be required to alter their busi-
ness practices as a result of the proposed rules.

PUBLIC BENEFIT AND COST

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of the
rule because the agency will be in compliance with state law.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the amended
rules.

HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS AND IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted within 30
days after publication of this proposal in the Texas Register to
Dee Church, Health and Human Services Commission, Office of
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Social Services, MC-2115, 909 West 45th Street, Austin, Texas
78751 or by email to OSS_PSAD@hhsc.state.tx.us.

PUBLIC HEARING

A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

STATUTORY AUTHORITY (MEDICAID)

The amendment is proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

The proposed amendment implements Texas Human Resources
Code §32.02611, Texas Education Code §54.0965, and Texas
Government Code Chapter 531. No other statutes, articles, or
codes are affected by this proposal.

$360.113. Resources.

(a) To establish and maintain eligibility for MBI, a person's
countable resources must be equal to or less than $3,000 plus the
amount of the Supplemental Security Income (SSI) resource limit
for an individual that is explained in 20 CFR §416.1205. Countable
resources means resources for SSI purposes as defined in 20 CFR
§416.1205, minus all applicable exemptions and exclusions explained
in 20 CFR §§416.1207 - 416.1239.

(b) In addition to the exemptions and exclusions explained in
subsection (a) of this section, the following are not countable resources
under this section:

(1) Independence accounts.

(A) An independence account (IA) is a segregated ac-
count in a financial institution, the purpose of which is to save for future
health care and work-related expenses to increase an individual's inde-
pendence and employment potential.

(B) Only a person's own earned income may be de-
posited into an IA, and amounts deposited cannot exceed 50% of the
person's gross earnings. If for any SSA Qualifying Quarter a person
deposits more than 50% of the person's gross earnings into an account
that is designated as an A, the account loses its IA designation and the
funds in the account become a countable resource for the 12-month
period beginning with the first month after the SSA Qualifying
Quarter. An SSA Qualifying Quarter is a three-month period that
ends on March 31, June 30, September 30, and December 31 of each
calendar year and during which a person's reported earnings and FICA
contributions are enough for SSA to give the person Social Security
wage credits.

(C) Only health care or work-related expenses may be
paid from an IA. For any SSA Qualifying Quarter, if funds in an 1A
account are used for any other purpose, the account loses its [A desig-
nation and the funds in the account become a countable resource for the
12-month period beginning with the first month after the SSA Qualify-
ing Quarter.

(2) Retirement related tax-sheltered accounts. Retirement
related tax-sheltered accounts include IRAs, 401(k)s, TSAs, and
KEOUGHESs that comply with IRS regulations.

(3) Tuition savings programs. The Texas Health and Hu-
man Services Commission excludes funds used to establish a tuition
savings program under §358.356 of this title (relating to Tuition Sav-
ings Programs).

(4) Achieving a Better Life Experience (ABLE) Program.
HHSC excludes from the calculation of countable resources funds used
to establish an ABLE account and funds held in an ABLE account un-
der §358.357 of this title (relating to Achieving a Better Life Experi-

ence Program).

(5) School-Based Savings Program. HHSC excludes from
the calculation of countable resources funds held in a school-based sav-
ings program under §358.358 of this title (relating to School-Based

Savings Program).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603606

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 361. MEDICAID BUY-IN FOR
CHILDREN PROGRAM
1 TAC §361.111

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §361.111, concerning Income. The
rule as amended excludes Achieving a Better Life Experience
(ABLE) accounts and School-Based Savings accounts from be-
ing counted as income when determining eligibility for Medicaid
Buy-In for Children Program (MBIC).

BACKGROUND AND JUSTIFICATION

The 84th Legislature adopted two bills that affect eligibility de-
terminations for MBIC: Senate Bill (SB) 1664 and House Bill
(HB) 3987. The proposed amendments implement the statutory
changes adopted by these bills.

MBIC provides Medicaid benefits to eligible children with disabil-
ities whose families "buy-in" to the program by paying a monthly
premium. In determining eligibility for the MBIC program, HHSC
currently considers savings account interest and payments for
expenses of a child with a disability as income.

Resources are not counted in the eligibility determination for
MBIC. Therefore, the proposed rules do not include exempting
funds used to establish an ABLE account, funds held in an ABLE
account, or funds held in a school-based savings account.

Proposed amendments to §361.111 implement provisions of SB
1664. SB 1664 amended the Texas Education Code Chapter
54 by adding Subchapter J, Texas Achieving a Better Life
Experience (ABLE) Program. Subchapter J creates the Texas
ABLE Program and requires the Prepaid Higher Education
Tuition Board in the Office of the Comptroller to administer it in
accordance with federal law. In 2014, federal law was amended
to allow creation of tax-exempt, state-based private savings
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accounts for individuals with disabilities to fund disability-related
expenses, called ABLE accounts. Under Internal Revenue
Code §529A, funds used to establish ABLE accounts, funds
held in ABLE accounts, interest earned on the accounts, and
payments for disability expenses for the designated beneficia-
ries are exempt when determining eligibility for certain federal
means-tested programs, including MBIC. Texas Education Code
§54.9065, adopted by SB 1664, likewise excludes the amount
in an ABLE account, earnings on the account, and payments
for qualified disability expenses from certain benefit eligibility
determinations, including MBIC.

The proposed amendments align policy for MBIC eligibility deter-
minations with federal and state law. Under the proposed rules,
HHSC excludes from countable income interest earned on an
ABLE account and payments for disability expenses for the des-
ignated beneficiary.

Proposed rule §361.111 implements provisions of HB 3987.
HB 3987 adopted a new Texas Education Code §28.0024,
School-Based Savings Program, which permits school dis-
tricts to establish school-based savings programs to increase
financial literacy and encourage students to save for higher
education. HB 3987 also amended Texas Human Resources
Code §32.02611 to exclude school-based savings accounts
and interest earned on the accounts when determining eligibility
for MBIC. Section 32.02611 limits the amount of the exclusion
for school-based savings accounts to the cost of undergradu-
ate resident tuition and required fees for one academic year
consisting of 30 semester credit hours charged by the general
academic teaching institution with the highest such tuition and
fee costs for the most recent academic year as determined by
the Texas Higher Education Coordinating Board.

The proposed rules align policy for MBIC eligibility determi-
nations with HB 3987. Under the proposed rules, HHSC
will exclude from countable income the interest earned on
school-based savings accounts. HHSC is developing a Med-
icaid State Plan Amendment reflecting the proposed policy
changes for the school-based savings accounts.

Related proposals for rules governing Medicaid for the Elderly
and People with Disabilities, Medicare Savings Program, and
Medicaid Buy-In Program also appear elsewhere in this issue of
the Texas Register.

SECTION-BY-SECTION SUMMARY

Section 361.111 excludes from countable income for purposes
of an eligibility determination for MBIC payments from an ABLE
account and interest earned on an ABLE account that are used
for the expenses of the designated beneficiary. The section also
excludes from countable income for purposes of an eligibility de-
termination for MBIC interest earned on school-based savings
accounts.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
amended rules are in effect, costs and revenues of state and lo-
cal governments will not be affected.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

HHSC has determined that there will be no adverse economic
effect on small businesses or micro businesses to comply with

the proposed rules, as they will not be required to alter their busi-
ness practices as a result of the proposed rules.

PUBLIC BENEFIT AND COST

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of the
rule because the agency will be in compliance with state law.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the amended
rules.

HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Texas Government
Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted within 30
days after publication of this proposal in the Texas Register to
Dee Church, Health and Human Services Commission, Office of
Social Services, MC-2115, 909 West 45th Street, Austin, Texas
78751 or by email to OSS_PSAD@hhsc.state.tx.us.

PUBLIC HEARING

A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

STATUTORY AUTHORITY (MEDICAID)

The amendment is proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

The proposed amendment implements Texas Human Resources
Code §32.02611, Texas Education Code §54.9065, and Texas
Government Code, Chapter 531. No other statutes, articles, or
codes are affected by this proposal.

$361.111. Income.
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(a) To be eligible for MBIC, a child's family must have
monthly countable income less than or equal to 150% of the Federal
Poverty Level (FPL).

(b) Countable income means:

(1) earned income for purposes of the Supplemental Secu-
rity Income (SSI) program minus all applicable exclusions and exemp-
tions, as explained in 20 CFR §§416.1110 - 416.1112; and

(2) unearned income for purposes of the SSI program mi-
nus all applicable exclusions and exemptions, as explained in 20 CFR
§§416.1120 - 416.1124, except HHSC does not count as income:

(A) in-kind support and maintenance; [er]

(B) payments made from or interest earned on a tuition
savings program under §358.388 of this title (relating to Tuition Sav-
ings Programs);[<]

(C) payments made from or interest earned on an
Achieving a Better Life Experience (ABLE) account under §358.389
of this title (relating to Achieving a Better Life Experience Program);
and

(D) income earned on a school-based savings program
under §358.390 of this title (relating to School-Based Savings Pro-
ram).

(¢) To determine the family's monthly countable income,
HHSC counts the income of the child applying for or receiving MBIC,
the income of the child's parents living in the same household as the
child, and the income of the child's ineligible siblings living in the
same household as the child.

(1) For a stepparent's income to count, the stepparent must
be the current husband or wife of a natural or adoptive parent living in
the same household as the child and the natural or adoptive parent.

(2) A sibling's income counts through the month of the sib-
ling's:
(A) 18th birthday; or

(B) 22nd birthday, if the sibling is, as determined by
HHSC, regularly attending school, college, or job training.

(3) HHSC calculates the family's monthly countable
income as follows:

(A) Total the following:

(i) Monthly countable income of the child applying
for or receiving MBIC.

(i) Combined monthly countable income of the
child's parents.

(iii)  Countable monthly income of each of the child's
ineligible siblings that is in excess of 150% of the FPL for a household
of one, multiplied by 2, plus $85.

(B) Subtract $85 from the total arrived at in subpara-
graph (A) of this paragraph.

(C) Divide the total arrived at in subparagraph (B) of
this paragraph by 2.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.
TRD-201603607

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 366. MEDICAID ELIGIBILITY FOR
WOMEN, CHILDREN, YOUTH, AND NEEDY
FAMILIES

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §366.319, concerning Child Sup-
port and Medical Support; §366.703, concerning Definitions;
§366.707, concerning Eligible Group; §366.821, concerning
Child Support and Medical Support; §366.847, concerning
Exempt Resources; and §366.1107, concerning Determination
of Household Composition.

BACKGROUND AND JUSTIFICATION

HHSC proposes several amendments to various sections
of Chapter 366, concerning Medicaid Eligibility for Women,
Children, Youth, and Needy Families. The amendments align
the rules with federal policies and current HHSC policy and
processes, and exclude school-based savings accounts as
countable resources when determining eligibility for the Medi-
cally Needy program in accordance with state law.

HHSC proposes to amend §366.319, concerning Child Support
and Medical Support for Pregnant Women's Medicaid, and
§366.821, concerning Child Support and Medical Support for
the Medically Needy Program, to align the rules with federal law
and current HHSC policy and processes. Federal law prohibits
HHSC from asking detailed questions about parents living
outside of the home for certain Medicaid programs. Therefore,
HHSC policy no longer requires pregnant women to provide
information related to the biological father when applying for
Medicaid. The proposed amendment aligns state rules with
federally required changes and the Medicaid State Plan.

HHSC proposes to amend §366.703, concerning Definitions for
the Medicaid for Parents and Caretaker Relatives program, to
align state rules with federally required changes and the Med-
icaid State Plan. A dependent child must live with a parent or
caretaker relative in order for the adult to be eligible for Medicaid
for Parents and Caretaker Relatives. The proposed amendment
removes the deprivation requirement from the definition of de-
pendent child for Medicaid for Parents and Caretaker Relatives.
Children of parents and caretaker relatives who are income eli-
gible for Medicaid for Parents and Caretaker Relatives are con-
sidered to meet the deprivation requirement. Therefore, it is no
longer required that a child meet a separate deprivation require-
ment to be considered a dependent child for purposes of the
adult's Medicaid for Parents and Caretaker Relatives eligibility.

HHSC proposes to amend §366.707, concerning Eligible Group
for the Medicaid for Parents and Caretaker Relatives program,
to align state rules with federally required changes and the Med-
icaid State Plan. The proposed amendments implement the fed-
eral requirements from the Affordable Care Act (ACA), which
amended §1902(a)(10)(A)(i)(VIII) and §1902(k)(3) of the Social
Security Act, to provide that the spouse of the caretaker relative
may be eligible for the Medicaid for Parents and Caretaker Rela-
tives Program if the spouse is living with the parent or other care-
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taker relative and meets all other eligibility criteria. 42 U.S.C.S.
§1396a(a)(10)(A)(i)(VIIl) and §1396a(k)(3).

HHSC proposes to amend §366.847, concerning Exempt
Resources for the Medically Needy Program, to implement
provisions of House Bill (H.B.) 3987, 84th Legislature, Regular
Session, 2015. HB 3987 amended Texas Education Code
by adding §28.0024, which allows school districts to establish
school-based savings programs to increase financial literacy
and encourage students to save for higher education. H.B.
3987 also amended Texas Human Resources Code §32.02611
to exclude school-based savings accounts and interest earned
on the accounts when determining eligibility for the Medically
Needy Program. Section 32.02611 limits the amount of the
exclusion for school-based savings accounts to the cost of
undergraduate resident tuition and required fees for one aca-
demic year consisting of 30 semester credit hours charged
by the general academic teaching institution with the highest
such tuition and fee costs for the most recent academic year as
determined by the Texas Higher Education Coordinating Board.

The proposed amendments align the eligibility rules for the Med-
ically Needy Program with H.B. 3987. Under the proposed rules,
HHSC will exclude from countable resources school-based sav-
ings accounts. H.B. 3987 rule changes are contingent on federal
approval from the Centers for Medicare and Medicaid Services
(CMS) of a Medicaid State Plan Amendment. HHSC is develop-
ing a Medicaid State Plan Amendment reflecting the proposed
policy changes for the school-based savings accounts.

HHSC proposes to amend §366.1107, concerning Determina-
tion of Household Composition for the Modified Adjusted Gross
Income Methodology used for Medicaid programs, to align state
rules with federally required changes and the Medicaid State
Plan. The proposed amendment clarifies that the number of
unborn children a pregnant individual is expected to deliver is
included in the household composition of that pregnant individ-
ual and in the household composition of any individual whose
household includes the pregnant individual.

SECTION-BY-SECTION SUMMARY
Subchapter C (relating to Pregnant Women's Medicaid)

Section 366.319 describes the requirements for an individual
to be eligible for Pregnant Women's Medicaid. The proposed
amendment removes the requirement for a pregnant woman to
provide the name and last known address of the father of her
unborn child because this is not required when applying.

Subchapter G (relating to Medicaid for Parents and Caretaker
Relatives Program)

Section 366.703 defines key terms for the subchapter. The pro-
posed amendments align the rules with federal policy and current
HHSC policy and processes by removing the requirement from
the definition of "dependent child" that a child be deprived to be
considered a dependent child for an adult's Medicaid for Parents
and Caretaker Relatives eligibility.

Section 366.707 describes individuals who are eligible for Med-
icaid for the Parents and Caretaker Relatives Program. The pro-
posed amendment allows the spouse of a parent or other care-
taker relative to be eligible for the Medicaid for Parents and Care-
taker Relatives Program if the spouse is living with the parent or
other caretaker relative and meets all other eligibility criteria.

Subchapter H (relating to Medically Needy Program)

Section 366.821 describes the requirements for an individual
to be eligible for the Medically Needy Program. The proposed
amendment removes the requirement for a pregnant woman to
provide the name and last known address of the father of her
unborn child because it is not a requirement for the purposes
of eligibility. It also amends the rule to clarify that a pregnant
woman is not required to cooperate to find the absent parent to
obtain child or medical support.

Section 366.847 describes exempt resources in the Medically
Needy Program. The proposed amendments align the rule
with state law by excluding school-based savings accounts
as countable resources when determining eligibility for the
Medically Needy Program.

Subchapter K (relating to Modified Adjusted Gross Income
Methodology)

Section 366.1107 describes the modified adjusted gross income
methodology for determining household composition when mak-
ing eligibility determinations for certain Medicaid programs. The
proposed amendment requires that when a pregnant woman is
included in the household of another individual applying for Med-
icaid, the pregnant woman must be counted as herself plus the
number of children she is expected to deliver.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
amended rules are in effect, there will be no impact to costs and
revenues of state and local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT

HHSC has determined that there will be no adverse economic
effect on small businesses or micro-businesses to comply with
the proposed rules, as there is no requirement to alter current
business practices as a result of the proposed amendments.

PUBLIC BENEFIT AND COST

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of
the rule because the agency will be in compliance with state and
federal law.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the amended
rules.

HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT
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HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Di-
ana Forester, Policy Analyst, 909 West 45th Street, Austin,
Texas 78751; by fax to (512) 206-5141; or by e-mail to
OSS_PSAD@hhsc.state.tx.us within 30 days of publication of
this proposal in the Texas Register.

PUBLIC HEARING

A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

SUBCHAPTER C. PREGNANT WOMEN'S
MEDICAID

1 TAC §366.319

STATUTORY AUTHORITY (MEDICAID)

The amendment is proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal med-
ical assistance (Medicaid) program in Texas. Amendments re-
lated to the school-based savings accounts are proposed under
Texas Human Resources Code §32.02611.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32. No other
statutes, articles, or codes are affected by this proposal.

§366.319.  Child Support and Medical Support.

[A pregnant woman receiving Medicaid must provide the name and last
knewn address of the legal or biolegical father of her unborn ehild:]
Applicants and recipients may volunteer to receive child support or

medical support services. [There is no penalty for noncooeperation:|

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603608

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ L4 ¢
SUBCHAPTER G. MEDICAID FOR PARENTS
AND CARETAKER RELATIVES PROGRAM

1 TAC §366.703, §366.707
STATUTORY AUTHORITY (MEDICAID)

The amendments are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal med-
ical assistance (Medicaid) program in Texas. Amendments re-
lated to the school-based savings accounts are proposed under
Texas Human Resources Code §32.02611.

The amendments affect Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32. No other
statutes, articles, or codes are affected by this proposal.

§366.703.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Applicant--A person seeking assistance under the Med-
icaid for Parents and Caretaker Relatives Program who:

(A) has never received Medicaid and is not currently
receiving Medicaid; or

(B) previously received Medicaid but subsequently was
denied and reapplies for Medicaid.

(2) Authorized representative--A person or organization
whom an applicant authorizes to apply for Medicaid benefits on behalf
of the applicant.

(3) Caretaker--A person who supervises and cares for a de-
pendent child and who meets relationship requirements in §366.719(c)
of this subchapter (relating to Relationship and Domicile).

(4) CFR--Code of Federal Regulations.
(5) Dependent child--A child who is:
(A) [either:]
[@)] under the age of 18; or

(B) [6D)] 18 and a full-time student in secondary school
or equivalent vocational or technical training, if before attaining age
19 the child may reasonably be expected to complete such school or
training.[; and]

[B) is deprived of parental suppert by reasen of the
death; absence from the home; physical or mental ineapaeity; or un-

employment of at least one parent]}

(6) Eligible group--A category of people who are eligible
for the Medicaid for Parents and Caretaker Relatives Program.

(7) Federal Poverty Level (FPL)--The household income
guidelines issued annually and published in the Federal Register by the
United States Department of Health and Human Services.

(8) HHSC--The Texas Health and Human Services Com-
mission or its designee.

(9) Household composition--The group of individuals who
are considered in determining eligibility for an applicant or recipient
for certain medical programs based on tax status, tax relationships,
living arrangements, and family relationships, referenced in 42 CFR
§435.603(f) as "household."

(10) Medicaid--A state and federal cooperative program,
authorized under Title XIX ofthe Social Security Act (42 U.S.C. §1396
et seq.) and Texas Human Resources Code chapter 32, that pays for
certain medical and health care costs for people who qualify. Also
known as the medical assistance program.
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(11) Person acting responsibly--A person, other than a
provider, who may apply for Medicaid on behalf of an applicant who
is incompetent or incapacitated if the person is determined by HHSC
to be acting responsibly on behalf of the applicant.

(12) Recipient--A person receiving benefits under the
Medicaid for Parents and Caretaker Relatives Program, including a
person who is renewing eligibility for the Medicaid for Parents and
Caretaker Relatives Program.

(13) Retroactive coverage--Payment for Medicaid-reim-
bursable medical services received up to three months before the
month of application.

(14) Texas Works Handbook--An HHSC manual con-
taining policies and procedures used to determine eligibility for
Supplemental Nutrition Assistance Program (SNAP) food benefits,
Temporary Assistance for Needy Families (TANF), the Children's
Health Insurance Program (CHIP), and Medicaid programs for chil-
dren and families. The Texas Works Handbook is found on the Internet
at www.hhsc.state.tx.us/Programs/Programs.shtml#handbooks.

(15) Third-party resource--A person or organization, other
than HHSC or a person living with the applicant or recipient, who may
be liable as a source of payment of the applicant's or recipient's medical
expenses (for example, a health insurance company).

(16) U.S.C.--United States Code.
§$366.707.  Eligible Group.

To be eligible for the Medicaid for Parents and Caretaker Relatives
Program, a person must be a [earetaker or second] parent or caretaker
relative of a dependent child who receives Medicaid. The spouse of a
parent or caretaker relative is also eligible for the Medicaid for Parents
and Caretaker Relatives Program, if living with such parent or other
caretaker relative.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603609

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER H. MEDICALLY NEEDY
PROGRAM

1 TAC §366.821, §366.847

STATUTORY AUTHORITY (MEDICAID)

The amendments are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal med-
ical assistance (Medicaid) program in Texas. Amendments re-
lated to the school-based savings accounts are proposed under
Texas Human Resources Code §32.02611.

The amendments affect Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32. No other
statutes, articles, or codes are affected by this proposal.

§366.821.  Child Support and Medical Support.

ftay  Pregnant women must provide the name and last known
address of the legal parent or biological father, or both, of unborn chil-
dren.]

[)] An applicant who is a child under 19 years of age or a
pregnant woman is not required to cooperate to find absent parents to
obtain child or medical support.

$366.847. Exempt Resources.
HHSC exempts the following from countable resources:

(1) funds in a retirement account (even if accessible, so
long as the funds remain in the account);

(2) balances in the Texas Guaranteed Tuition Plan (for-
merly called the Texas Tomorrow Fund) even if accessible, so long as
the funds remain in the account;

(3) crime victim's compensation payments;

(4) earned income tax credit (EIC) payments to applicants
the month of receipt and the following month, and to recipients the
month of receipt and the following 11 months, unless there is a break in
certification of more than 30 days, in which case any remaining portion
of the EIC payment is counted as a resource;

(5) payments or allowances made under any federal law for
the purpose of energy assistance;

(6) federal disaster payments and comparable disaster as-
sistance provided by states, local governments, and disaster assistance
organizations if the applicant or recipient is subject to legal penalties if
the funds are not used as intended;

(7) transitional living allowances;
(8) any resource federal law excludes;

(9) funds from veterans payments earmarked as a house-
bound allowance or as an aid and attendance allowance;

(10) the cash value of life insurance policies;

(11) an amount up to $7,500 per person of prepaid burial
insurance (or of a prepaid funeral plan);

(12) loans, if the circumstances satisfy HHSC that there ex-
ists an understanding the money will be repaid, and the applicant or
recipient reasonably explains to HHSC how the money will be repaid;

(13) personal possessions HHSC determines are essential
for daily living, such as clothing, jewelry, furniture, livestock, and farm
equipment;

(14) burial plots;

(15) the homestead and surrounding real property, includ-
ing:

(A) any structure, including a houseboat or a motor
home, the applicant or recipient uses as its primary residence;

(B) surrounding real property divided by a public right-
of-way (such as a street or road) but not divided by real property owned
by others; and

(C) the homestead if it is temporarily unoccupied due
to employment, training for future employment, illness, casualty, or
natural disaster, as long as the household intends to return;

PROPOSED RULES
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(16) income-producing property (any real or personal
property that generates income) that:

(A) is essential to a household composition member's
employment or self-employment (such as tools of a trade, farm ma-
chinery, stock, and inventory), including:

(i) during temporary periods of unemployment if the
household composition member expects to return to work; and

(ii) for farmers or fishers, the value of the land or
equipment for one year after the date the self-employment ceases;

(B) annually produces income consistent with a fair
market value comparable in the community (as determined by HHSC
through sources such as local realtors, tax assessors, and the Small
Business Administration), even if used only on a seasonal basis such
as rental property; or

(C) is that portion of the property that is necessary for
the maintenance or use of a vehicle exempted as income-producing or
as necessary for transporting a physically disabled household member;

(17) real property HHSC determines the applicant or recip-
ient is making a good faith effort to sell;

(18) resources HHSC determines are not accessible to the
applicant or recipient;

(19) funds from educational assistance payments (but only
during the quarter, semester, or applicable period the payment is in-
tended to cover);

(20) equity value of resources that are not legally available
(inaccessible) to the household;

(21) anonliquid resource if its equity is less than or equal
to $1,500;

(22) a One-Time Temporary Assistance for Needy Fami-
lies (OTTANF) payment for the month of receipt and any remaining
OTTANTF benefits the month after receipt;

(23) a TANF One-Time Grandparent payment;

(24) reimbursements earmarked and used for replacing or
repairing an exempt resource;

(25) for an applicant or recipient who lives at the same
physical address as a sponsored alien, the resources of a sponsor and
the sponsor's spouse to the extent allowed by federal law;

(26) resources of residents in shelters for battered women
and children if:

(A) resources are jointly owned by the member of the
household composition in the shelter and household composition mem-
bers of the former physical living address; and

(B) shelter resident's access to the value of the resource
depends on the agreement of a joint owner who still lives in the resi-
dent's former physical living address;

(27) resources of a recipient of Supplemental Security In-
come living in the home; [and]

(28) liquid resources resulting from the earnings of a certi-
fied child who is attending school full time, or less than full time and
employed less than 30 hours per week; and[-]

(29) funds held in a school-based account or bond as de-
scribed by §28.0024 of the Texas Education Code and authorized by
§32.02611 of the Texas Human Resources Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603610

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER K. MODIFIED ADJUSTED
GROSS INCOME METHODOLOGY

1 TAC §366.1107

STATUTORY AUTHORITY (MEDICAID)

The amendment is proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority, and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the federal med-
ical assistance (Medicaid) program in Texas. Amendments re-
lated to the school-based savings accounts are proposed under
Texas Human Resources Code §32.02611.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32. No other
statutes, articles, or codes are affected by this proposal.

§366.1107.  Determination of Household Composition.
(a) To determine household composition, an individual is des-
ignated as:

(1) a taxpayer;
(2) atax dependent who does not meet any exceptions;

(3) atax dependent who meets one or more of the excep-
tions set out in 42 CFR §435.603(f)(2); or

(4) not a taxpayer or tax dependent.

(b) Iftheindividual is a taxpayer, the following individuals are
included in the taxpayer's household composition:

(1) the taxpayer;

(2) the taxpayer's spouse, if the taxpayer and the spouse
live together;

(3) the taxpayer's spouse, if the taxpayer and spouse file a
joint federal income tax return; and

(4) any individual the taxpayer expects to claim as a tax de-
pendent for the taxable year in which Medicaid eligibility is requested.

(c) Ifthe individual is a tax dependent, the following individ-
uals are included in the tax dependent's household composition:

(1) the tax dependent;

(2) the household composition of the taxpayer claiming the
tax dependent; and

(3) thetax dependent's spouse, if the tax dependent and the
spouse live together.
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(d) The rules in subsection (e) of this section apply to a tax
dependent who:

(1) is not the taxpayer's spouse or the taxpayer's child;

(2) is a child who lives with both parents who did not file
a joint federal income tax return and was claimed by one parent; or

(3) is a child who is claimed as a tax dependent only by a
non-custodial parent.

(e) The household composition of an individual who is not a
taxpayer or a tax dependent includes:

(1) the individual's spouse;
(2) the individual's children; and
(3) ifachild, the individual's parents and siblings.

(f) A spouse is included in an individual's household compo-
sition if living together or filing a joint federal income tax return.

(g) Subsection (c) of this section applies to an individual who
is both a tax dependent and taxpayer.

(h) The number of [Asr] unborn children [ehild] is included in
the household composition of:

(1) a pregnant woman; and

(2) any individual whose [a €hild inchaded in the] house-
hold composition includes the [ef &] pregnant woman.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603611

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 370. STATE CHILDREN'S HEALTH
INSURANCE PROGRAM

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §370.307, concerning the Continuous
Enrollment Period for CHIP; and §370.807, concerning Determi-
nation of Household Composition, to align the rules with federal
law and current HHSC policy and processes.

BACKGROUND AND JUSTIFICATION

The proposed amendment to §370.307 is issued in accordance
with the Social Security Act §2110(b)(2), and 42 CFR §457.310
and §457.315, and clarifies that an individual's continuous CHIP
coverage is denied if they become a resident of an institution.

The proposed amendment to §370.807 requires that the number
of unborn children a pregnant individual is expected to deliver is
included in the household composition of the pregnant individ-
ual for purposes of CHIP. The proposed amendment aligns state
rules with federally-required changes and the CHIP State Plan.

SECTION-BY-SECTION SUMMARY

Subchapter C (relating to Enrollment, Renewal, Disenrollment,
and Cost Sharing)

Section 370.307 defines the continuous enrollment period for
CHIP and lists exceptions to continuous enrollment. The pro-
posed amendment adds to the list of exceptions to the continu-
ous enrollment period a member becoming a resident of an in-
stitution.

Subchapter | (relating to Modified Adjusted Gross Income
Methodology)

Section 370.807 describes how household composition is deter-
mined for purposes of CHIP. The proposed amendment requires
that the number of unborn children a pregnant individual is ex-
pected to deliver is included in the household composition of that
pregnant individual. The number of unborn children a pregnant
individual is expected to deliver continues to be included in the
household composition of an applicant for the CHIP-Perinatal
Program under §370.401 (relating to Perinates).

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
amended rules are in effect, there will be no impact to costs and
revenues of state and local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

HHSC has determined that there will be no adverse economic
effect on small businesses or micro-businesses to comply with
the amended rules, as there is no requirement to alter current
business practices as a result of the proposed amendments.

PUBLIC BENEFIT AND COSTS

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of
the rule because the rules will align with federal law and current
HHSC policy and processes.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the amended
rules.

HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule
that has the specific intent to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKING IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

PROPOSED RULES
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PUBLIC COMMENT

Written comments on the proposal may be submitted to Di-
ana Forester, Policy Analyst, 909 W. 45th Street, Austin,
Texas 78751; by fax to (512) 206-5141; or by e-mail to
0OSS_PSAD@hhsc.state.tx.us within 30 days of publication of
this proposal in the Texas Register.

PUBLIC HEARING

A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

SUBCHAPTER C. ENROLLMENT, RENEWAL,
DISENROLLMENT, AND COST SHARING
DIVISION 1. ENROLLMENT AND
DISENROLLMENT

1 TAC §370.307

STATUTORY AUTHORITY (CHIP)

The amendments are proposed under the authority granted to
HHSC by Government Code §531.033, which authorizes the Ex-
ecutive Commissioner of HHSC to adopt rules necessary to im-
plement HHSC's duties under Chapter 531 of the Government
Code, and Texas Health and Safety Code §62.051(d), which di-
rects HHSC to adopt rules necessary to implement the Children's
Health Insurance Program.

The proposed amendments affect Texas Health and Safety
Code, Chapter 62, and Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

§370.307.

(a) CHIP enrollment always begins on the first calendar day of
the month and continues for a period up to 12 consecutive months.

Continuous Enrollment Period.

(b) Exceptions to continuous enrollment include, but are not
limited to:

(1) asibling member in the home has an earlier initial date
of coverage, in which case the coverage period for the newly enrolled
child will be the remaining period of coverage of the already enrolled
sibling;

(2) aging out when the member turns 19;

(3) change in health or dental insurance status (parent ac-
quires employer coverage);

(4) family moves out of state;
(5) death of the member;

(6) data match reveals member is enrolled in both CHIP
and Medicaid;

(7) notification of member's pregnancy;

(8) failure to drop current health insurance if member was
determined to be CHIP-eligible due to the 10 percent rule regarding the
cost of the current insurance; [of]

(9) direction by HHSC based on evidence that the mem-
ber's original eligibility determination was incorrect; or[<]

(10) member becomes a resident of an institution as defined
in 42 C.F.R §457.310(c)(2).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603612

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER I. MODIFIED ADJUSTED
GROSS INCOME METHODOLOGY

1 TAC §370.807

STATUTORY AUTHORITY (CHIP)

The amendments are proposed under the authority granted to
HHSC by Government Code §531.033, which authorizes the Ex-
ecutive Commissioner of HHSC to adopt rules necessary to im-
plement HHSC's duties under Chapter 531 of the Government
Code, and Texas Health and Safety Code §62.051(d), which di-
rects HHSC to adopt rules necessary to implement the Children's
Health Insurance Program.

The proposed amendments affect Texas Health and Safety
Code, Chapter 62, and Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

$370.807.  Determination of Household Composition.

(a) To determine household composition, an individual is des-
ignated as:

(1) ataxpayer;
(2) atax dependent who does not meet any exceptions;

(3) atax dependent who meets one or more of the excep-
tions; or

(4) not a taxpayer or tax dependent.

(b) Iftheindividual is a taxpayer, the following individuals are
included in the taxpayer's household composition:

(1) the taxpayer;

(2) the taxpayer's spouse, if the taxpayer and the spouse
live together;

(3) the taxpayer's spouse, if the taxpayer and spouse file a
joint federal income tax return; and

(4) any individual the taxpayer expects to claim as a tax
dependent for the taxable year in which CHIP eligibility is requested.

(c) Ifthe individual is a tax dependent, the following individ-
uals are included in the tax dependent's household composition:

(1) the tax dependent;

(2) the taxpayer's household claiming the tax dependent;
and
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(3) the tax dependent's spouse, if the tax dependent and the
spouse live together.

(d) The rules in subsection (e) of this section apply to a tax
dependent who:

(1) isnot the taxpayer's spouse or the taxpayer's child;

(2) is a child who lives with both parents whose parents
did not file a joint federal income tax return and was claimed as a tax
dependent by one parent; or

(3) isachild who is claimed as a tax dependent by a non-
custodial parent pursuant to 42 CFR §435.603(f)(2).

(e) The household composition of an individual who is not a
taxpayer or a tax dependent includes:

(1) the individual,
(2) the individual's spouse;
(3) the individual's children; and
(4) if the individual is a child, the individual's parents and
siblings.
(f) A spouse is included in an individual's household compo-
sition if living together or filing a joint federal income tax return.

(g) Subsection (c) of this section applies to an individual who
is both a tax dependent and taxpayer.

(h) The number of unborn children a pregnant individual is
expected to deliver is included in the household composition of that
pregnant individual or [Eer] an applicant under §370.401 of this chapter
(relating to Perinates) [; an unbern child is included in the household
compeosition].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603613

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 372.  TEMPORARY ASSISTANCE
FOR NEEDY FAMILIES AND SUPPLEMENTAL
NUTRITION ASSISTANCE PROGRAMS

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §372.354, concerning Treatment
of Resources in TANF; §372.355, concerning Treatment of
Resources in SNAP; §372.404, concerning Countable and Ex-
cluded Income in TANF; §372.406, concerning Countable and
Excluded Income in SNAP; §372.802, concerning One-Time
TANF Eligibility Requirements; §372.1153, concerning Personal
Responsibility Agreement Requirements; and §372.1154, con-
cerning Cooperating with Personal Responsibility Agreement
Requirements

BACKGROUND AND JUSTIFICATION

HHSC proposes the amendments to Chapter 372 to align the
rules with federal law and current HHSC policy and processes,
and to align the rules with state law to exclude school-based sav-
ings accounts as countable resources and interest income when
determining eligibility for two programs: Temporary Assistance
for Needy Families (TANF) and Supplemental Nutrition Assis-
tance Program (SNAP).

First, HHSC proposes to amend §372.354 and §372.355 in Sub-
chapter B to align the rules with House Bill 3987, 84th Legis-
lature, Regular Session, 2015. HB 3987 amended the Texas
Education Code by adopting §28.0024, School-Based Savings
Program, which allows school districts to establish school-based
savings programs to increase financial literacy and encourage
students to save for higher education. HB 3987 also adopted
statutes excluding school-based savings accounts and interest
earned on the accounts when determining eligibility for certain
HHSC-administered programs. Thus, new Texas Human Re-
sources Code §31.0039 and §32.0291 exclude such accounts
and interest when determining eligibility for TANF and SNAP, re-
spectively. Section 31.0039 and §33.0291, as adopted by HB
3987, limit the amount of the exclusion for school-based sav-
ings accounts to the cost of undergraduate resident tuition and
required fees for one academic year consisting of 30 semester
credit hours charged by the general academic teaching institu-
tion with the highest such tuition and fee costs for the most recent
academic year as determined by the Texas Higher Education Co-
ordinating Board.

Under the proposed rules, HHSC will exclude school-based sav-
ings accounts from countable income and resources when de-
termining eligibility, pursuant to Texas Education Code §28.0024
and Texas Human Resources Code §31.0039 and §33.0291. HB
3987 rule changes are contingent on federal approval from the
Food and Nutrition Service (FNS) of a waiver request to apply
the proposed policy changes for the school-based savings ac-
counts to SNAP households that are not categorically eligible,
which is pending approval.

Second, HHSC proposes to amend §372.802, concerning One-
Time TANF Eligibility Requirements, to clarify the eligibility re-
quirements for a caretaker adult to receive One-Time TANF and
reorganizes the rules to better align them with current HHSC pol-
icy and processes.

And third, HHSC proposes to amend §372.1153, concern-
ing Personal Responsibility Agreement Requirements, and
§372.1154, concerning Cooperating with Personal Responsibil-
ity Agreement Requirements, to align with federal requirements.
Federal rules at 45 Code of Federal Regulations §264.30 re-
quire HHSC to refer families requesting TANF cash assistance
to the Office of the Attorney General (OAG) when paternity has
not been established for a child or when a child support order
needs to be established, modified, or enforced. HHSC refers all
appropriate individuals in the family of a child for whom paternity
has not been established or for whom a child support order
needs to be established, modified, or enforced to the OAG. The
OAG determines if establishing paternity of the dependent child
is necessary to establish or enforce child support orders.

The proposed changes strengthen the rules and align with cur-
rent federal requirements and HHSC policy and processes of
making referrals to OAG.

SECTION-BY-SECTION SUMMARY
Subchapter B (relating to Eligibility)

PROPOSED RULES
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Section 372.354 describes the treatment of resources in TANF.
The proposed amendments align the rule with state law by ex-
cluding school-based savings accounts as countable resources
when determining eligibility for TANF.

Section 372.355 describes the treatment of resources in SNAP.
The proposed amendments align the rule with state law by ex-
cluding school-based savings accounts as countable resources
when determining eligibility for SNAP.

Section 372.404 describes countable and excluded income in
TANF. The proposed amendments align the rule with state law by
excluding school-based savings accounts as countable income
when determining eligibility for TANF.

Section 372.406 describes countable and excluded income in
SNAP. The proposed amendments align the rule with state law
by excluding school-based savings accounts as countable in-
come when determining eligibility for SNAP.

Subchapter C (relating to Associated Programs)

Section 372.802 defines the eligibility requirements for
One-Time TANF. The proposed amendments clarify the eligibil-
ity requirements to align the rules with current HHSC policy and
processes.

Subchapter E (relating to Participation Requirements)

Section 372.1153 describes participation agreement require-
ments for the TANF program. The proposed amendment
requires caretakers to establish paternity, when necessary, for
the purposes of pursuing child support.

Section 372.1154 describes participation agreement require-
ments and parental cooperation for the TANF program. The
proposed amendment requires caretakers to provide any nec-
essary information for HHSC to make a referral to the OAG.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
amended rules are in effect, there will be no impact to costs and
revenues of state and local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT

HHSC has determined that there will be no adverse economic
effect on small businesses or micro businesses to comply with
the proposed rule. The proposed amendments affect eligibility
for publicly funded health and human services programs by clar-
ifying existing requirements. There is no impact on small busi-
nesses or micro-businesses.

PUBLIC BENEFIT AND COSTS

Wayne Salter, Deputy Executive Commissioner, Office of Social
Services, has determined that for each year of the first five years
the rule is in effect, the public will benefit from the adoption of
the rule because the agency will be in compliance with state and
federal law.

Ms. Rymal has also determined there are no probable economic
costs to persons who are required to comply with the amended
rules.

HHSC has determined that the amended rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Di-
ana Forester, Policy Analyst, 909 West 45th Street, Austin,
Texas 78751; by fax to (512) 206-5141; or by e-mail to
OSS_PSAD@hhsc.state.tx.us within 30 days of publication of
this proposal in the Texas Register.

PUBLIC HEARING

A public hearing is scheduled for August 23, 2016, at 3:00
p.m. (central time) in the Brown-Heatly Building, Public Hearing
Room, located at 4900 North Lamar Boulevard, Austin, Texas
78751. Persons requiring further information, special assis-
tance, or accommodations should contact Diana Forester at
(512) 206-4893.

SUBCHAPTER B. ELIGIBILITY
DIVISION 6. RESOURCES

1 TAC §372.354, §372.355

STATUTORY AUTHORITY (TANF)

The amendments are proposed under Texas Government Code
§531.0055, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Texas Human Re-
sources Code §31.001, which provides HHSC with authority to
operate the TANF; Texas Human Resources Code §31.0039,
which sets forth TANF financial eligibility requirements for
school-based savings accounts; Texas Human Resources
Code §33.0006, which provides HHSC with authority to operate
SNAP; and Texas Human Resources Code §33.0291, which
set forth TANF financial eligibility requirements for school-based
savings accounts.

The amendments affect Chapters 31 and 33 of the Texas Hu-
man Resources Code. No other statutes, articles, or codes are
affected by this proposal.

§372.354.

(a) In the TANF Program, the countable resources limit is
$1,000.

(b) Unless a resource is excluded under subsection (c) of this
section, the Texas Health and Human Services Commission (HHSC)
counts the resources of:

Treatment of Resources in TANF.

(1) the members of the certified group;

(2) each parent of a child in the certified group living in the
household and ineligible or disqualified from receiving TANF benefits;
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(3) each sibling of a dependent child in the certified group
living in the household and disqualified from receiving TANF benefits;
and

(4) the sponsors and the sponsors' spouses, for a household
containing a sponsored alien.

(c) HHSC excludes the following resources:

(1) an amount up to $7,500 per person of prepaid burial
insurance (or of a prepaid funeral plan);

(2) burial plots;
(3) crime victim compensation funds;

(4) earned income tax credit payments to applicants the
month of receipt and the following month, and to recipients the month
of receipt and the following 11 months;

(5) the homestead and surrounding real property, includ-
ing:
(A) any structure, including a houseboat or a motor
home, the household uses as its residence;

(B) surrounding real property divided by a public right-
of-way (such as a street or road) but not divided by real property owned
by others; and

(C) the homestead if it is temporarily unoccupied due
to employment, training for future employment, illness, casualty, or
natural disaster, as long as the household intends to return;

(6) resources HHSC determines are not accessible to the
household, including:

(A) jointly owned property as described for SNAP in 7
CFR §273.8(d); and

(B) trust funds as described for SNAP in 7 CFR
§273.8(e)(8);

(7) business property, including property retained for in-
come-producing business purposes;

(8) wvehicles used to transport a disabled household member
and property used to maintain such vehicles;

(9) the cash value of all life insurance policies;

(10) funds from the earned income of a child as described
in §372.404(2) of this subchapter (relating to Countable and Excluded
Income in TANF);

(11) personal possessions HHSC determines are essential
for daily living, such as clothing, jewelry, furniture, livestock, and farm
equipment;

(12) funds from a reimbursement intended for and actually
used in the month of receipt to repair or replace a lost or damaged re-
source excluded under this section, but HHSC counts the funds from
such a reimbursement, beginning in the month after receipt, to the ex-
tent the funds were not used as intended to repair or replace the lost or
damaged resource;

(13) federal, state, or local government payments provided
to rebuild a home or replace personal possessions damaged in a disaster,
including payments under the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C. §5121, et seq.), if the recipient
is subject to legal sanction if the payment is not used as intended;

(14) any resource federal law excludes;

(15) funds in a retirement account excluded under 7 U.S.C.
§2014(g);

(16) funds inan education account excluded under 7 U.S.C.
§2014(g);

(17) loans, if the circumstances satisfy HHSC that there ex-
ists an understanding the money will be repaid, and the applicant or
recipient reasonably explains to HHSC how the money will be repaid;

(18) funds from educational assistance payments (but only
during the quarter, semester, or applicable period the payment is in-
tended to cover);

(19) the value of real property the household is making a
good faith effort to sell at a reasonable price;

(20) funds excluded under §372.355(d) of this division (re-
lating to Treatment of Resources in SNAP);

(21) funds excluded under §372.404(25) of this subchap-
ter; [and]

(22) the fair market value of one automobile up to $4,650;
and[:]

(23) funds held in a school-based account or bond as de-
scribed by §28.0024 of the Texas Education Code and authorized by
§31.0039 of the Texas Human Resources Code.

$§372.355.  Treatment of Resources in SNAP.

(a) In SNAP, the Texas Health and Human Services Commis-
sion (HHSC) follows 7 CFR §273.8(a) and (b) to determine the count-
able resources limit. Unless a household is considered categorically
eligible for SNAP under 7 CFR §273.2(j) by receiving Supplemental
Security Income, TANF cash, or TANF non-cash benefits, the count-
able resource limit for a household is the amount of liquid resources
and excess vehicle values specified in 7 CFR §273.8(b).

(b) HHSC follows 7 CFR §273.8 to determine whose re-
sources to count in SNAP.

(c) HHSC follows 7 CFR §273.8 to determine what resources
are counted, and 7 CFR §273.8(e) and 7 U.S.C. §2014(g) to determine
what resources are excluded.

(d) HHSC also excludes:

(1) up to $2,000 of gifts annually from tax-exempt organi-
zations provided to children with life-threatening conditions;

(2) independent living payments to youths who are leav-
ing foster care, as provided by the Social Security Act, Title IV-E (42
U.S.C. §670 et seq.);

(3) funds from payments up to $2,000 to Native Americans
made under the federal Old Age Assistance Claims Settlement Act (25
U.S.C. §2301) or the federal Alaska Native Claims Settlement Act (43
U.S.C. §1601);

(4) funds from payments made to volunteers under Title I
of the Domestic Volunteer Services Act of 1973 (regardless of whether
the recipient was receiving SNAP benefits at the time of receipt);

(5) funds from adoption subsidy payments made under Ti-
tle IV-A and Title IV-E of the Social Security Act;

(6) funds from insurance policy dividends;

(7) funds from veterans payments earmarked as a house-
bound allowance or as an aid and attendance allowance;

(8) $15,000 for the first vehicle and $4,650 for each addi-
tional vehicle; [and)]

PROPOSED RULES

August 5, 2016 41 TexReg 5661



(9) resources of categorically eligible households as de-
scribed in 7 CFR §273.8(a); and[-]

(10) funds held in a school-based account or bond as de-
scribed by §28.0024 of the Texas Education Code and authorized by
§33.0291 of the Texas Human Resources Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603614

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 7. INCOME
1 TAC §372.404, §372.406
STATUTORY AUTHORITY (TANF)

The amendments are proposed under Texas Government Code
§531.0055, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Texas Human Re-
sources Code §31.001, which provides HHSC with authority to
operate the TANF; Texas Human Resources Code §31.0039,
which sets forth TANF financial eligibility requirements for
school-based savings accounts; Texas Human Resources
Code §33.0006, which provides HHSC with authority to operate
SNAP; and Texas Human Resources Code §33.0291, which
set forth TANF financial eligibility requirements for school-based
savings accounts .

The amendments affect Chapters 31 and 33 of the Texas Hu-
man Resources Code. No other statutes, articles, or codes are
affected by this proposal.

$372.404. Countable and Excluded Income in TANF.

In the TANF program, the Texas Health and Human Services Commis-
sion (HHSC) counts all income of a person described in §372.403 of
this division (relating to Determining Whose Income Counts in TANF),
except HHSC excludes the following:

(1) any income federal law excludes;
(2) the earned income of a child who is:

(A) afull-time student, as defined by the school (regard-
less of how many hours the child works); or

(B) a part-time student employed less than 30 hours a
week;

(3) up to $300 per federal fiscal quarter in cash gifts and
contributions from private, nonprofit organizations and based on need;

(4) up to $75 per month in regular child support payments
per household, except HHSC counts all child support payments a
household receives if HHSC determines the household violated an
agreement to assign child support to the State;

(5) income legally diverted before actual receipt, such as
payments a parent makes for alimony, child support, and to dependents
outside the home;

(6) proceeds from claims on insurance policies to compen-
sate a loss or used to pay medical expenses;

(7) payments from federal volunteer programs for volun-
teer service, such as payments:

(A) for volunteer service in a senior citizen volunteer
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000
et seq.);

(B) for volunteer service to Volunteers in Service to
America (VISTA), under 42 U.S.C. §§4951 - 4960; and

(C) for volunteer service under the National and Com-
munity Service Act (42 U.S.C. §§12511 - 12656);

(8) payments under the Workforce Investment Act of 1998;

(9) the value of any benefits received under a government
nutrition assistance program based on need, including benefits under
SNAP, the Child Nutrition Act of 1966, the National School Lunch
Act, and the Older Americans Act of 1965;

(10) foster care payments;

(11) payments made under a government housing assis-
tance program based on need,;

(12) energy assistance payments;
(13) job training payments that:

(A) are earmarked as reimbursement for training-re-
lated expenses; and

(B) do not duplicate payment for an item covered by
budgetary needs;

(14) alump sum provided and used to pay burial, legal, or
medical bills, or to replace damaged or lost possessions, except HHSC
does not exclude amounts from lump sums used for another purpose;

(15) reimbursements for monies spent on items not covered
by budgetary needs;

(16) amounts deducted from royalties for production ex-
penses and severance taxes;

(17) all income of Supplemental Security Income recipi-
ents;

(18) third-party funds received and used for a third-party
beneficiary who is not a household member;

(19) vendor payments from funds not legally obligated to
the household;

(20) veterans benefits for special needs items not covered
by budgetary needs;

(21) workers' compensation payments legally obligated to
the recipient that are earmarked and used for medical expenses;

(22) the amount of any nonfarm self-employment income
offsetting a tax deduction taken that year for a farm loss, for households
with farms generating income of at least $1,000 annually;

(23) any income described in §372.355(d) of this subchap-
ter (relating to Treatment of Resources in SNAP);

(24) any income described in §372.354(c)(4), (13), (17),
and (18) of this subchapter (relating to Treatment of Resources in
TANF);

(25) crime victim's compensation payments; [and]
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(26) the earned income of a person who marries a caretaker
or payee, for the first six months from the date of the marriage, if:

(A) the caretaker or payee is receiving TANF benefits
on the date of the marriage; and

(B) the combined income of the person and the care-
taker or payee, countable under this section, not exceeding 200% of
the Federal Poverty Guidelines, as calculated based on the total num-
ber of the following persons:

(i) the caretaker or payee;
(ii)  the person who marries the caretaker or payee;

(iii)  each child living in the household who is re-
lated to the caretaker, payee, or person within the degree described in
§372.108 of this chapter (relating to Relationship Requirement); and

(iv) arequired member if not disqualified or ineligi-
ble; and[-]

(27) _interest earned on a school-based account or bond as
described by §28.0024 of the Texas Education Code and authorized by
§31.0039 of the Texas Human Resources Code.

$372.406. Countable and Excluded Income in SNAP.

(a) In SNAP, the Texas Health and Human Services Commis-
sion (HHSC) follows 7 CFR §273.9 to determine what income to count,
and 7 CFR §273.9(c) and 7 U.S.C. §2014(d) to determine what income
to exclude.

(b) HHSC also excludes:

(1) payments described in §372.404(7) of this division (re-
lating to Countable and Excluded Income in TANF);

(2) anyincome described in §372.355(d) of this subchapter
(relating to Treatment of Resources in SNAP); [and]

(3) amounts deducted from royalties for production ex-
penses and severance taxes; and|[-]

(4) interest earned on a school-based account or bond as
described by §28.0024 of the Texas Education Code and authorized by
§33.0291 of the Texas Human Resources Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603615

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER C. ASSOCIATED PROGRAMS
DIVISION 5. ONE-TIME TANF (OTTANF)

1 TAC §372.802

STATUTORY AUTHORITY (TANF)

The amendment is proposed under Texas Government Code
§531.0055, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Texas Human Re-
sources Code §31.001, which provides HHSC with authority to

operate the TANF; Texas Human Resources Code §31.0039,
which sets forth TANF financial eligibility requirements for
school-based savings accounts; Texas Human Resources
Code §33.0006, which provides HHSC with authority to operate
SNAP; and Texas Human Resources Code §33.0291, which
set forth TANF financial eligibility requirements for school-based
savings accounts.

The amendment affects Chapters 31 and 33 of the Texas Hu-
man Resources Code. No other statutes, articles, or codes are
affected by this proposal.

§372.802.  One-Time TANF Eligibility Requirements.
(a) A One-Time TANF (OTTANF) applicant must:

(1) meet all TANF eligibility and participation require-
ments in this chapter, except the requirement at §372.1154(g) of
this chapter (relating to Cooperating with Personal Responsibility
Agreement Requirements) to participate in the Choices work program;

(2) not have received an OTTANF benefit during the 12
months before the application month;

(3) be experiencing a short-term crisis; and

(4) notbe a member of a household that is currently receiv-
ing TANF benefits.
f3) be in need of emergency assistance; and}
H4) be employed or likely to be employed within a shert
(b) The household meets the criteria in subsection (a)(3)
[€a)}2) and 3)] of this section if a caretaker adult:

(1) lost employment during the period beginning two
months before the application month through the month HHSC deter-
mines the household's eligibility (loss of employment does not include
voluntary quit without good cause);

(2) is the only adult in the certified group and:

(A) within the last 12 months before the application
month through the month HHSC determines household eligibility, a
child in the household lost the financial support of a parent or steppar-
ent through death, divorce, separation, abandonment, or termination,
or the child's financial support was reduced; and

(B) the adult has a history of employment within the 12
months before the application month or the month HHSC determines
household eligibility;

(3) graduated from a university, college, junior college, or
technical training school within the 12 months before the application
month through the month HHSC determines household eligibility and:

(A) is unemployed or underemployed;

(B) is not currently enrolled in an institution of higher

learning;

(C) provides proof of his or her degree or certificate of
completion from a university, college, junior college, or technical train-
ing school; and

(D) received TANF benefits or a OTTANF benefit any-

time in the 12 months before enrolling or while attending a university,
college, junior college, or technical training school; or

(4) is currently employed and facing a crisis due to the loss
or potential loss of transportation or shelter, or due to a medical emer-
gency that temporarily prevents the person from working during the
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period beginning two months before the application month through the
month HHSC determines the household's eligibility.

(1) is facing a crisis due to the loss or potential loss of
transportation or shelter; or due to a medical emergeney that tempeorar-
months before the application month through the meonth the Texas
Health and Human Services Commission (HHSC) determines the
heusehe}drsehg}bmtyélessefemp}eymemdeesﬂenﬂeludeve}uﬂtaﬂl

3y gFadua%eéﬁemaum&tePsﬂeeﬂeg%jumereeﬂeg%e%
technieal training school within the 12 months before the application
month through the month HHSC determines household eligibility and:}

HA) is unemployed or underemployed:}
B) is not currently enrolled in an institution of higher

learning;]
HE) prevides proef of his or her degree or certificate
of letion from a university, college, junior college, o technical
[(D) received TANF benefits or an OTTANF benefit
anytime in the 12 months before enrolling or while attending a univer-
sity: college. junior college, or technical traini hool.]
{(c) In the case of a household with only one adult in the cer-
tified group; the household meets the eriteria in subseetion (a)(2) and
) a child in the househeld lost the finanecial suppert of
a parent or stepparent through death; divorce; separation; abanden-
ment; or termination or reduction of finanecial suppert within the last
Hmeﬂthsbefe%e%heappﬁeaﬁeﬂmeﬂth%hfeﬁgh%hemeﬂthHHSGde-
2 %headukhasahastewef%mﬁleymemwﬁhm%hei—z
months before the application month or the month HHSC determines
household eligibility}
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603616

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ L4 ¢
SUBCHAPTER E. PARTICIPATION
REQUIREMENTS

DIVISION 2. THE TANF PERSONAL
RESPONSIBILITY AGREEMENT (PRA)
1 TAC §372.1153, §372.1154

STATUTORY AUTHORITY (TANF)

The amendments are proposed under Texas Government Code
§531.0055, which provides the Executive Commissioner of

HHSC with broad rulemaking authority; Texas Human Re-
sources Code §31.001, which provides HHSC with authority to
operate the TANF; Texas Human Resources Code §31.0039,
which sets forth TANF financial eligibility requirements for
school-based savings accounts; Texas Human Resources
Code §33.0006, which provides HHSC with authority to operate
SNAP; and Texas Human Resources Code §33.0291, which
set forth TANF financial eligibility requirements for school-based
savings accounts.

The amendments affect Chapters 31 and 33 of the Texas Hu-
man Resources Code. No other statutes, articles, or codes are
affected by this proposal.

§372.1153.  Personal Responsibility Agreement Requirements.

(a) A Personal Responsibility Agreement (PRA) of a payee
contains the following requirements:

(1) Child support. The parent of a dependent child must
cooperate if necessary to:

(A) establish the paternity of the dependent child; or
[and]

(B) to establish or enforce child support.

(2) Children's health checkups. A dependent child must
complete early and periodic screening, diagnosis, and treatment check-
ups on schedule.

(3) Children's immunizations. A dependent child must
be immunized unless the child is exempt, as prescribed by the Texas
Health and Safety Code, §161.004.

(4) Children's school attendance. A dependent child under
18 years of age and a parent under 19 years of age must attend school
regularly, if the child or parent has not completed high school or its
equivalent, unless the child or parent is exempt under the Texas Edu-
cation Code, §25.086.

(5) No drug or alcohol abuse. A person must refrain from
abusing alcohol and from possessing, using, or selling marijuana or a
controlled substance in violation of the Texas Health and Safety Code,
Chapter 481.

(b) The PRA of an adult in a certified group and a minor parent
in a certified group whom the Texas Health and Human Services Com-
mission (HHSC) has certified as an adult contains all the requirements
in subsection (a) of this section and the following requirements:

(1) Retaining employment. The person must refrain from
voluntarily quitting employment of at least 30 hours per week without
good cause.

(2) Activities toward becoming self-sufficient. The person
must engage in an activity toward becoming self-sufficient through par-
ticipation in an education, job placement, employment skills, volunteer,
or work program.

(3) Parenting skills training. If appropriate, the person
must attend appropriate parenting skills training classes.

$§372.1154.  Cooperating with Personal Responsibility Agreement Re-
quirements.

(a) Child support.
(1) A person cooperates with this requirement:
(A) for a person who is not exempt, by:

(i) assigning the right to receive child support pay-
ments to the State of Texas;
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(i) providing information to the Texas Health and
Human Services Commission (HHSC) for a referral to the Office of
the Attorney General (OAG) to, if necessary, establish the paternity of
a dependent child; [; and te]

(iii) providing information to HHSC for a referral
to the OAG to, if necessary, establish or enforce child and medical
support; or [and]

(iv) [@iD)] cooperating with Title IV-D program rules
as specified in §55.3 and §55.4 of this title (relating to Cooperation
Required for Recipients of Child Support Services; and Determination
of Cooperation); or

(B) foraperson who claims to be exempt, by providing
HHSC any requested information to verify the exemption.

(2) A person is exempt from the child support requirement
if the OAG or HHSC determines:

(A) the person is a participant in the TANF State Pro-
gram;

(B) the child was conceived as a result of incest or rape;

(C) adoption proceedings for the child are pending and
the parent of the child, for three months or less, has been working with
an agency to decide whether to place the child for adoption;

(D) the child may be physically or emotionally harmed
by cooperation;
(E) the parent may be physically harmed, or emotion-

ally harmed to the extent of impairing the parent's ability to care for
the child, by cooperation; or

(F) therequirement is waived under 45 CFR §260.52(c)
in accordance with the requirements of the Texas Human Resources
Code, §31.0322.

(b) Children's health checkups.
(1) A person cooperates with this requirement by:

(A) enrolling the child in the Texas Health Steps Pro-
gram administered by the Texas Department of State Health Services
(DSHS);

(B) ensuring that the child participates in the Texas
Health Steps Program; and

(C) providing DSHS any requested verification of co-
operation.

(2) HHSC communicates with DSHS, or the Medicaid in-
surance carrier that DSHS contracts with, to verify cooperation with
this requirement.

(c) Children's immunizations. A person cooperates with this
requirement:

(1) for a child who is not exempt, by:

(A) ensuring that the child receives all appropriate im-
munization shots on schedule (or in accordance with any alternate im-
munization schedule prescribed for the child); and

(B) submitting verification to HHSC in the form of an
immunization record from a licensed medical professional or a record
showing the child attends a public school; or

(2) for a child who is exempt under the Texas Health and
Safety Code, §161.004, by verifying the exemption to HHSC with in-
formation such as:

(A) medical records indicating or a statement from a li-
censed physician stating that immunization is not in the child's best
medical interests; or

(B) a statement by the caretaker or parent that the re-
quirement violates the caretaker's or parent's religious beliefs or con-
science.

(d) Children's school attendance. A person cooperates with
this requirement:

(1) for a child who is not exempt, by:

(A) ensuring regular school attendance by each person
in the household subject to the requirement; and

(B) submitting verification to HHSC on request, such
as a written or oral statement from the school; or

(2) for a child who is exempt under the Texas Education
Code, §25.086, by providing HHSC any requested information that
would verify the exemption.

(e) No drug or alcohol abuse. HHSC verifies cooperation with
this requirement by obtaining criminal history information on the per-
son from the Texas Department of Public Safety or another law en-
forcement agency. HHSC considers a person to be cooperating with
this requirement if the person is neither convicted of nor receives de-
ferred adjudication for:

(1) a crime involving alcohol abuse; or

(2) an offense under the Texas Health and Safety Code,
Chapter 481, involving marijuana or another controlled substance.

(f) Retaining employment. A person cooperates with this re-
quirement by not voluntarily quitting a job of 30 or more hours per
week without good cause to do so. HHSC determines cooperation with
this requirement. When HHSC learns that the person no longer has the
job, HHSC investigates and decides whether the work separation was
a voluntary quit, and if so, whether there was good cause to quit under
§372.1156 of this division (relating to Good Cause for Noncooperation
with Personal Responsibility Agreement Requirements).

(1) Voluntarily quitting a job means any separation from
employment that HHSC determines was initiated by the person, re-
gardless of whether the employer or the person claims that the person
resigned or was fired. For example, HHSC may decide the work sep-
aration was not a voluntary quit if a person resigned at the employer's
demand. Similarly, HHSC may decide the work separation was a vol-
untary quit when a person is fired for reasons such as leaving a job
unannounced.

(2) HHSC does not consider either of the following to be a
separation from employment:

(A) areduction in work hours below 30 per week, if the
person continues to work for the same employer; or

(B) the ending of a self-employment enterprise.
(g) Activities toward becoming self-sufficient.

(1) A person who is not exempt cooperates with this re-
quirement by enrolling and participating in the Choices work program
administered by the Texas Workforce Commission (TWC). TWC deter-
mines cooperation with the Choices work program and informs HHSC
of noncooperation.

(2) A person who claims to be exempt from this require-
ment cooperates by demonstrating the exemption to HHSC or TWC.
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(3) A person is exempt from this requirement (but may
choose to voluntarily participate, as applicable) if the person:

(A) chooses the One-Time TANF benefit instead of reg-
ular TANF benefits, as explained in §372.802 of this chapter (relating
to One-Time TANF Eligibility Requirements);

(B) lives in a county that does not offer Choices work
program services;

(C) isacaretaker relative of a disabled person who lives
in the home and requires the caretaker relative's presence, or is a single
person caring for a child under one year of age;

(D) is asingle grandparent 50 years of age or older car-
ing for a child under three years of age;

(E) isdisabled and the disability is expected to last more
than 180 days;

(F) is pregnant and unable to work as a result of the
pregnancy; or
(G) s 60 years of age or older.

(h) Parenting skills training. A person cooperates with this
requirement by:

(1) ensuring that each minor parent in the certified group
and each parent in the certified group with a child in the home under
five years of age attends parenting skills training classes; and

(2) submitting verification to HHSC, such as a written or
oral statement from the provider of the training.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 20, 2016.

TRD-201603618

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 27. TEXAS CITRUS PEST AND
DISEASE MANAGEMENT CORPORATION
SUBCHAPTER H. CREATION OF PEST
MANAGEMENT ZONES

4 TAC §§27.801 - 27.804

The Texas Department of Agriculture (Department) proposes
new Title 4, Part 1, Chapter 27, Creation of Pest Management
Zones, Subchapter H, §§27.801 - 27.804. New Subchapter H
is proposed to implement rules related to the creation of pest
management zones under Chapter 80 of the Texas Agriculture
Code (the Code) in order for the Texas Citrus Pest and Disease
Management Corporation, Inc. (Corporation), a Texas nonprofit

corporation, the recognized entity by the Department, to plan,
carry out, and operate suppression programs to manage and
control citrus pests and diseases in this state under the super-
vision of the Department.

Proposed Subchapter H includes the authority and procedures
for creation of a pest management zone, including a public hear-
ing and a required citrus producer referendum. The proposal
also defines the counties that will be within the initial proposed
Lower Rio Grande Valley Pest Management Zone.

Mr.  Stuart Strnad, Coordinator for Agriculture Commodity
Boards and Producer Relations, has determined that for the
first five-year period the proposed new rules are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rules.

Mr. Strnad has also determined that for each year of the first five
years the proposed sections are in effect, the public benefit antic-
ipated as a result of enforcing the rules will be the reduction and
management of the spread of citrus pests and diseases. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rules as proposed.

Written comments on the proposal may be submitted to Mr. Stu-
art Strnad, Coordinator for Agriculture Commodity Boards and
Producer Relations, Texas Department of Agriculture, P.O. Box
12847, Austin, Texas 78711, or by email to: Stuart.Strnad@ Tex-
asAgriculture.gov. Comments must be received no later than 30
days from the date of publication of the proposal in the Texas
Register.

The new rules are proposed under Chapter 80 of the Texas Agri-
culture Code, which authorizes the Department to adopt rules
as necessary for the Texas Citrus Pest and Disease Manage-
ment Corporation to plan, carry out, and operate suppression
programs to manage and control pests and diseases in citrus
plants in the state under the supervision of the Department as
provided by Chapter 80.

The code affected by the proposal is Texas Agriculture Code,
Chapter 80.

§27.801.  Authority and Purpose.

The Texas Agriculture Code, §80.005, provides the Commissioner of
agriculture with the authority, by rule, to designate an area of the state
as a proposed pest management zone.

§27.802.  Public Hearing.

The commissioner may hold a public hearing in the proposed pest man-
agement zone to discuss the proposed geographic boundaries of the
zone. The public hearing may include any other topic allowed under

this chapter.

$27.803.  Zone Activation, Grower Approval.

(a) Once a pest management zone has been designated by
adoption of a rule under the Texas Agriculture Code, §80.005, the pest
management zone is not established until approved by a referendum
of citrus producers in the new zone held in accordance with the Texas
Agriculture Code, §80.006.

(b) Once a pest management zone has been designated by rule
and established by approval of citrus producers in the zone, as provided
in this section, the zone shall operate in accordance with the provisions
of the Texas Agriculture Code, Chapter 80, and rules adopted thereun-
der.

§27.804. Lower Rio Grande Valley Pest Management Zone.
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The Lower Rio Grande Valley Pest Management Zone shall consist of
the following areas: Cameron, Hidalgo, and Willacy Counties.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603659

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 463-4075

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 24. SUBSTANTIVE RULES
APPLICABLE TO WATER AND SEWER
SERVICE PROVIDERS

The Public Utility Commission of Texas (commission) proposes
amendments to §24.1, relating to Purpose and Scope of this
Chapter; §24.3, relating to Definitions of Terms; §24.8, relat-
ing to Administrative Completeness; §24.101, relating to Certifi-
cate Required; §24.102, relating to Criteria for Considering and
Granting Certificates of Convenience and Necessity or Amend-
ments; §24.103, relating to Certificates Not Required; §24.104,
relating to Applicant; §24.105, relating to Contents of Certificate
of Convenience and Necessity Applications; §24.106, relating
to Notice and Mapping Requirements for Certificate of Conve-
nience and Necessity Applications; §24.107, relating to Action
on Applications; §24.109, relating to Report of Sale, Merger,
Etc.; Investigation, Disallowance of Transaction; §24.110, relat-
ing to Foreclosure and Bankruptcy; §24.111, relating to Purchase
of Voting Stock in Another Utility; §24.115, relating to Cessation
of Operations by a Retail Public Utility; §24.117, relating to Con-
tracts Valid and Enforceable; §24.118, relating to Contents of
Request for Commission Order Under TWC §13.252; §24.119,
relating to Filing of Maps; §24.120, relating to Single Certifica-
tion in Incorporated or Annexed Areas; §24.142, relating to Op-
eration of a Utility that Discontinues Operation or is Referred for
Appointment of a Receiver; §24.143, relating to Operation of a
Utility by a Temporary Manager; and the repeal of §24.112, relat-
ing to Transfer of Certificate of Convenience and Necessity. The
proposed amendments and repeal will update provisions regard-
ing applications and mapping requirements for new certificates
of convenience and necessity (CCNs) and CCN amendments,
administrative completeness, sale/transfer/mergers, and other
non-rate related water and sewer provisions. Project Number
45111 is assigned to this proceeding.

Tammy Benter, Division Director, Water Utility Regulation Divi-
sion, has determined that for each year of the first five-year pe-
riod the proposed sections are in effect there will be no fiscal
implications for state or local government as a result of enforc-
ing or administering the section.

Ms. Benter has determined that for each year of the first five
years the proposed sections are in effect the public benefit an-
ticipated as a result of enforcing the sections will be to add clarity
and simplicity to the rules governing applications for new water
CCNs, amendments to existing CCNs, and the sale, transfer, or
merger of existing CCN areas. There will be no adverse eco-
nomic effect on small businesses or micro-businesses as a re-
sult of enforcing these sections. Therefore, no regulatory flexi-
bility analysis is required. There is no anticipated economic cost
to persons who are required to comply with these sections as
proposed.

Ms. Benter has also determined that for each year of the first
five years the proposed sections are in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
(APA), Texas Government Code §2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission's
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on September 26, 2016.
The request for a public hearing must be received by September
6, 2016.

Comments on the amendments and repeal may be submitted to
the Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
by September 6, 2016. Sixteen copies of comments to the pro-
posed amendment are required to be filed pursuant to §22.71(c)
of this title. Reply comments may be submitted by September
19, 2016. Comments should be organized in a manner consis-
tent with the organization of the proposed rule(s). The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed sections. The commission will consider the costs and
benefits in deciding whether to adopt the sections. All comments
should refer to Project Number 45111.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §§24.1, 24.3, 24.8

The amendments are proposed under the Texas Water Code
Annotated §13.041(b) (West 2008 & Supp. 2015) (TWC), which
provides the Public Utility Commission with the authority to make
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction.

Cross Reference to Statutes: TWC §13.041(b)

$§24.1.  Purpose and Scope of this Chapter.

(a) This chapter is intended to establish a comprehensive reg-
ulatory system under Texas Water Code [(FWE)], Chapter 13 to as-
sure rates, operations, and services which are just and reasonable to
the consumer and the retail public utilities, and to establish the rights
and responsibilities of both the retail public utility and consumer. This
chapter shall be given a fair and impartial construction to obtain these
objectives and shall be applied uniformly regardless of race, color, re-
ligion, sex, or marital status. This chapter shall also govern the pro-
cedure for the institution, conduct and determination of all water and
sewer rate causes and proceedings before the commission. These sec-
tions shall not be construed so as to enlarge, diminish, modify, or alter
the jurisdiction, powers, or authority of the commission or the substan-
tive rights of any person.

(b) A rule, form, policy, procedure, or decision of the Texas
Commission on Environmental Quality (TCEQ) related to a power,
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duty, function, program, or activity transferred pursuant to House Bill
1600 and Senate Bill 567, 83rd Legislature, Regular Session (this Act),
continues in effect as a rule, form, policy, procedure, or decision of the
Public Utility Commission of Texas (commission) and remains in ef-
fect until amended or replaced by the commission. Any jurisdiction
ceded to the TCEQ continues in effect and shall be deemed to be ceded
to the commission [Beginning September 1; 2013, the commission may
propose rules, forms, policies, and procedures related to a function to
be transferred to the commission under this Act].

(¢) (No change.)

(d) An application received by the commission and file
stamped in the commission's Central Records office shall be processed
in accordance with the rules in effect on the date that the application
was received by Central Records.

§24.3.  Definitions of Terms.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1)-(19) (No change.)
[(20) Code--The Texas Water Code (TWC).]

(20) [BH] Commission--The Public Utility Commission
of Texas or a presiding officer, as applicable.

(21) [€22)] Corporation--Any corporation, joint-stock
company, or association, domestic or foreign, and its lessees, as-
signees, trustees, receivers, or other successors in interest, having any
of the powers and privileges of corporations not possessed by indi-
viduals or partnerships, but shall not include municipal corporations
unless expressly provided otherwise in the TWC.

(22) [23)] Customer--Any person, firm, partnership,
corporation, municipality, cooperative, organization, or governmental
agency provided with services by any retail public utility.

(23) [24)] Customer class--A description of utility service
provided to a customer that denotes such characteristics as nature of
use or type of rate. For rate-setting purposes, a group of customers with
similar cost-of-service characteristics that take utility service under a
single set of rates.

(24) [25)] Customer service line or pipe--The pipe con-
necting the water meter to the customer's point of consumption or the
pipe which conveys sewage from the customer's premises to the ser-
vice provider's service line.

(25) District--Any district or authority created by author-
ity of either Section 52(b)(1) and (2), Article II, or Section 59, Article
XVI, Texas Constitution, regardless of how created. The term "dis-
trict" shall not include any navigation district or port authority created
under general or special law, any consideration and reclamation district
created pursuant to Chapter 62, Acts of the 52nd Legislature, 1952 (Ar-
ticle 8280-141, Vernon's Texas Civil Statutes), or any conservation and
reclamation district governed by Chapter 36 of the Water Code unless
a special law creating the district or amending the law creating the dis-
trict states that Chapter 49 of the Water Code applies to that district.

(26) Facilities--All the plant and equipment of a retail pub-
lic utility, including all tangible and intangible real and personal prop-
erty without limitation, and any and all means and instrumentalities in
any manner owned, operated, leased, licensed, used, controlled, fur-
nished, or supplied for, by, or in connection with the business of any
retail public utility.

(27) - (31) (No change.)

(32) Intervenor--A person, other than the applicant, re-
spondent, or the commission staff representing the public interest,
who is permitted by this chapter or by ruling of the presiding officer,
to become a party to a proceeding.

(33) [2)] Incident of tenancy--Water or sewer service,
provided to tenants of rental property, for which no separate or
additional service fee is charged other than the rental payment.

(34) [63)] Known and measurable (K&M)--Verifiable on
the record as to amount and certainty of effectuation. Reasonably cer-
tain to occur within 12 months of the end of the test year.

(35) [34)] Landowner--An owner or owners of a tract of
land including multiple owners of a single deeded tract of land as shown
on the appraisal roll of the appraisal district established for each county
in which the property is located.

(36) [35)] License--The whole or part of any commission
permit, certificate, registration, or similar form of permission required
by law.

(37) [6)] Licensing--The commission process respecting
the granting, denial, renewal, revocation, suspension, annulment, with-
drawal, or amendment of a license, certificates of convenience and ne-
cessity, or any other authorization granted by the commission in accor-
dance with its authority under the TWC.

(38) [8D] Main--A pipe operated by a utility service
provider that is used for transmission or distribution of water or to
collect or transport sewage.

(39) [¥)] Mandatory water use reduction--The temporary
reduction in the use of water imposed by court order, government
agency, or other authority with appropriate jurisdiction. This does not
include water conservation measures that seek to reduce the loss or
waste of water, improve the efficiency in the use of water, or increase
the recycling or reuse of water so that a water supply is made available
for future or alternative uses.

(40) [9] Member--A person who holds a membership in
a water supply or sewer service corporation and who is a record owner
of a fee simple title to property in an area served by a water supply or
sewer service corporation, or a person who is granted a membership
and who either currently receives or will be eligible to receive water
or sewer utility service from the corporation. In determining member
control of a water supply or sewer service corporation, a person is en-
titled to only one vote regardless of the number of memberships the
person owns.

(41) [49)] Membership fee--A fee assessed each water
supply or sewer service corporation service applicant that entitles
the applicant to one connection to the water or sewer main of the
corporation. The amount of the fee is generally defined in the corpo-
ration's bylaws and payment of the fee provides for issuance of one
membership certificate in the name of the applicant, for which certain
rights, privileges, and obligations are allowed under said bylaws. For
purposes of TWC §13.043(g), a membership fee is a fee not exceeding
approximately 12 times the monthly base rate for water or sewer
service or an amount that does not include any materials, labor, or
services required for or provided by the installation of a metering
device for the delivery of service, capital recovery, extension fees,
buy-in fees, impact fees, or contributions in aid of construction.

(42) [(4DH] Multi-jurisdictional--A utility that provides wa-
ter and/or wastewater service in more than one state, country, or sepa-
rate rate jurisdiction by its own operations, or through an affiliate.

(43) [€42)] Municipality--A city, existing, created, or orga-
nized under the general, home rule, or special laws of this state.
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(44) [(43)] Municipally owned utility--Any retail public
utility owned, operated, and controlled by a municipality or by a
nonprofit corporation whose directors are appointed by one or more
municipalities.

(45) [€44)] Net Book Value--The amount of the asset that
has not yet been recovered through depreciation. It is the original cost
of the asset minus accumulated depreciation.

(46) [(45)] Nonfunctioning system or utility--A system that
is operating as a retail public utility that is required to have a CCN and
is operating without a CCN; or a retail public utility under supervi-
sion pursuant to §24.141 of this title (relating to Supervision of Certain
Utilities); or a retail public utility under the supervision of a receiver,
temporary manager, or that has been referred for the appointment of a
temporary manager or receiver, pursuant to §24.142 of this title (relat-
ing to Operation of Utility That Discontinues Operation or Is Referred
for Appointment of a Receiver) and §24.143 of this title (relating to
Operation of a Utility by a Temporary Manager).

(47) [€46)] Person--Includes natural persons, partnerships
of two or more persons having a joint or common interest, mutual or
cooperative associations, water supply or sewer service corporations,

and corporations [Any natural persen; partnership; cooperative; eorpo-
ration; association; or public or private organization of any charaeter
other than an agency or municipality].

(48) [€4D] Point of use or point of ultimate use--The pri-
mary location where water is used or sewage is generated; for example,
a residence or commercial or industrial facility.

(49) [(48)] Potable water--Water that is used for or intended
to be used for human consumption or household use.

(50) [(49)] Potential connections--Total number of active
plus inactive connections.

(51) [659)] Premises--A tract of land or real estate includ-
ing buildings and other appurtenances thereon.

(52) Protestor--A person who is not a party to the case who
submits oral or written comments. A person classified as a protestor
does not have rights to participate in a proceeding other than by pro-
viding oral or written comments.

(53) [(5D)] Public utility--The definition of public utility is
that definition given to water and sewer utility in this subchapter.

(54) [€(52)] Purchased sewage treatment--Sewage treat-
ment purchased from a source outside the retail public utility's system
to meet system requirements.

(55) [€53)] Purchased water--Raw or treated water pur-
chased from a source outside the retail public utility's system to meet
system demand requirements.

(56) [54)] Rate--Includes every compensation, tariff,
charge, fare, toll, rental, and classification or any of them demanded,
observed, charged, or collected, whether directly or indirectly, by any
retail public utility, or water or sewer service supplier, for any service,
product, or commodity described in TWC §13.002(23), and any rules,
regulations, practices, or contracts affecting any such compensation,
tariff, charge, fare, toll, rental, or classification.

(57) [655)] Ratepayer--Each person receiving a separate
bill shall be considered as a ratepayer, but no person shall be consid-
ered as being more than one ratepayer notwithstanding the number of
bills received. A complaint or a petition for review of a rate change
shall be considered properly signed if signed by any person, or spouse
of any such person, in whose name utility service is carried.

(58) [€(56)] Rate region--An area within Texas for which the
applicant has set or proposed uniform tariffed rates by customer class.

(59) [65D] Reconnect fee--A fee charged for restoration of
service where service has previously been provided. It may be charged
to restore service after disconnection for reasons listed in §24.88 of this
title (relating to Discontinuance of Service) or to restore service after
disconnection at the customer's request

(60) [€(58)] Retail public utility--Any person, corporation,
public utility, water supply or sewer service corporation, municipality,
political subdivision or agency operating, maintaining, or controlling in
this state facilities for providing potable water service or sewer service,
or both, for compensation.

(61) [59)] Retail water or sewer utility service--Potable
water service or sewer service, or both, provided by a retail public util-
ity to the ultimate consumer for compensation.

(62) [€69)] Return on invested capital--The rate of return
times invested capital.

f(61) Safe drinking water revolving fund--The fund estab-
lished by the Texas Water Development Board to provide financial
assistance in accordance with the federal program established under
the provisions of the Safe Drinking Water Aet and as defined in TWC
§15-602-4

(63) [€62)] Service--Any act performed, anything fur-
nished or supplied, and any facilities or lines committed or used by a
retail public utility in the performance of its duties under the TWC to
its patrons, employees, other retail public utilities, and the public, as
well as the interchange of facilities between two or more retail public
utilities.

(64) [€63)] Service line or pipe--A pipe connecting the util-
ity service provider's main and the water meter or for sewage, connect-
ing the main and the point at which the customer's service line is con-
nected, generally at the customer's property line.

(65) [€64)] Sewage--Ground garbage, human and animal,
and all other waterborne type waste normally disposed of through the
sanitary drainage system.

(66) [€65)] Stand-by fee--A charge imposed on unim-
proved property for the availability of water or sewer service when
service is not being provided.

(67) [€66)] Tap fee--A tap fee is the charge to new cus-
tomers for initiation of service where no service previously existed.
A tap fee for water service may include the cost of physically tapping
the water main and installing meters, meter boxes, fittings, and other
materials and labor. A tap fee for sewer service may include the cost of
physically tapping the main and installing the utility's service line to the
customer's property line, fittings, and other material and labor. Water
or sewer taps may include setting up the new customer's account, and
allowances for equipment and tools used. Extraordinary expenses such
as road bores and street crossings and grinder pumps may be added if
noted on the utility's approved tariff. Other charges, such as extension
fees, buy-in fees, impact fees, or contributions in aid of construction
(CIAC) are not to be included in a tap fee.

(68) [€6)] Tariff--The schedule of a retail public utility
containing all rates, tolls, and charges stated separately by type or kind
of service and the customer class, and the rules and regulations of the
retail public utility stated separately by type or kind of service and the
customer class.

(69) [€68)] TCEQ--Texas Commission on Environmental
Quality.
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(70) [€69)] Temporary water rate provision for mandatory
water use reduction--A provision in a utility's tariff that allows a utility
to adjust its rates in response to mandatory water use reduction.

(71) [79)] Temporary rate for services provided for a non-
functioning system--A temporary rate for a retail public utility that
takes over the provision of services for a nonfunctioning retail pub-
lic water or sewer utility service provider.

(72) [#BH)] Test year--The most recent 12-month period,
beginning on the first day of a calendar or fiscal year quarter, for which
operating data for a retail public utility are available.

(73) Tract of land--Any piece of land that has common
ownership and is contiguous. To be contiguous, all portions of the
property must be in uninterrupted physical contact. A single tract may
not be separated by other property with different ownership, such as
roads and railroads, whether owned by government entities or private
parties. A single tract of land may be part of separate surveys or be
acquired through multiple deeds.

(74) TWC--Texas Water Code.

(75) [€#2)] Utility--The definition of utility is that defini-
tion given to water and sewer utility in this subchapter.

(76) [3)] Water and sewer utility--Any person, corpora-
tion, cooperative corporation, affected county, or any combination of
those persons or entities, other than a municipal corporation, water sup-
ply or sewer service corporation, or a political subdivision of the state,
except an affected county, or their lessees, trustees, and receivers, own-
ing or operating for compensation in this state equipment or facilities
for the production, transmission, storage, distribution, sale, or provi-
sion of potable water to the public or for the resale of potable water to
the public for any use or for the collection, transportation, treatment,
or disposal of sewage or other operation of a sewage disposal service
for the public, other than equipment or facilities owned and operated
for either purpose by a municipality or other political subdivision of
this state or a water supply or sewer service corporation, but does not
include any person or corporation not otherwise a public utility that
furnishes the services or commodity only to itself or its employees or
tenants as an incident of that employee service or tenancy when that
service or commodity is not resold to or used by others.

(77) [(#4)] Water use restrictions--Restrictions imple-
mented to reduce the amount of water that may be consumed by
customers of the utility [system] due to emergency conditions or
drought.

(78) [€#5)] Water supply or sewer service corporation--Any
nonprofit corporation organized and operating under TWC Chapter 67,
that provides potable water or sewer service for compensation and that
has adopted and is operating in accordance with bylaws or articles of
incorporation which ensure that it is member-owned and member-con-
trolled. The term does not include a corporation that provides retail
water or sewer utility service to a person who is not a member, except
that the corporation may provide retail water or sewer utility service to
a person who is not a member if the person only builds on or develops
property to sell to another and the service is provided on an interim ba-
sis before the property is sold. For purposes of this chapter, to qualify
as member-owned, member-controlled a water supply or sewer service
corporation must also meet the following conditions.

(A) All members of the corporation meet the definition
of "member" under this section, and all members are eligible to vote
in those matters specified in the articles and bylaws of the corporation.
Payment of a membership fee in addition to other conditions of service
may be required provided that all members have paid or are required
to pay the membership fee effective at the time service is requested.

(B) Each member is entitled to only one vote regardless
of the number of memberships owned by that member.

(C) A majority of the directors and officers of the cor-
poration must be members of the corporation.

(D) The corporation's bylaws include language indicat-
ing that the factors specified in subparagraphs (A) - (C) of this para-
graph are in effect.

(79) [€#6)] Wholesale water or sewer service--Potable wa-
ter or sewer service, or both, provided to a person, political subdivision,
or municipality who is not the ultimate consumer of the service.

$24.8.  Administrative Completeness.

(a) An application to change rates, including a minor rate
change, applications for sale, transfer, merger, consolidation, ac-
quisition, lease, or rental, [merger, or econselidation;] assignment
of facilities or certificates; requests for purchase of voting stock or
change in controlling interest of a utility; applications for cessation
of operations by a retail public utility and applications for certificates
of convenience and necessity (CCN) shall be reviewed for adminis-
trative completeness within 30 [thirty] calendar days from the date
the application is file stamped by the commission's Central Records
office [of receipt of the application]. If the applicant is required to
issue notice, the applicant shall be notified [If netice is required;]
upon determination that the notice or application is administratively
complete[; the applicant shall be notified of that determination].

(b) (No change.)

(c) In cases involving a proposed sale, transfer, merger, con-
solidation, acquisition, lease, or rental, [merger; or eonselidation] of
any water or sewer system or utility owned by an entity required by
law to possess a CCN [eertifieate of convenience and neeessity], the
proposed effective date of the transaction must be at least 120 days
after the date that an application is received and file stamped by the
commission's Central Records office [eemmission] and public notice
is provided, unless notice is waived for good cause shown.

(d) Applications for the [A repert of] sale, transfer, merger,
consolidation, acquisition, lease, or rental, of a retail public utility

[merger, or conselidation]; requests for purchase of voting stock or
change in controlling interest of a utility; applications for cessation
of operations by a retail public utility; [and] applications to obtain or
amend a CCN [fer eertificates of convenience and neeessity] are not
considered filed until the commission makes a determination that the
application is administratively complete [of administrative complete-
ness|.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603655

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 936-7223

¢ ¢ ¢

SUBCHAPTER G. CERTIFICATES OF
CONVENIENCE AND NECESSITY
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16 TAC §§24.101 - 24.107, 24.109 - 24.111, 24.115, 24.117 -
24.120

The amendments are proposed under the Texas Water Code
Annotated §13.041(b) (West 2008 & Supp. 2015) (TWC), which
provides the Public Utility Commission with the authority to make
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction.

Cross Reference to Statutes: TWC §13.041(b)

$§24.101.  Certificate of Convenience and Necessity Required.

(a) Unless otherwise specified, a utility, a utility operated by
an affected county[ exeept an affected county to which Local Govern-
ment Code; §412.017 applies;] or a water supply or sewer service cor-
poration may not in any way render retail water or sewer utility ser-
vice directly or indirectly to the public without first having obtained
from the commission a certificate of convenience and necessity (CCN)
[that the present or future public convenicnee and neeessity requires or
will require that installation; operation; or extension]. Except as other-
wise provided by this subchapter, a retail public utility may not furnish,
make available, render, or extend retail water or sewer utility service to
any area to which retail water or sewer utility service is being lawfully
furnished by another retail public utility without first obtaining [having
obtained] a CCN [eertificate of public convenience and neeessity]| that
includes the area in which the consuming facility is located.

(b) A person that is not a retail public utility, [er ]a utility, or a
water supply or sewer service corporation that is operating under provi-
sions pursuant to [the |TWC[;] §13.242(c) may not construct facilities
to provide retail water or sewer utility service to more than one service
connection not on the property owned by the person and that is [are]
within the CCN [eertificated] service area of a retail public utility with-
out first obtaining written consent from the retail public utility.

(c) A district may not provide services within the CCN bound-
aries of [an area for whieh] a retail public utility [ helds a eertificate of
convenience and neeessity| or within the boundaries of another district
without the retail public utility's or district's consent, unless the district
has a valid CCN [eertificate of convenience and neeessity] to provide
retail water or sewer utility services to that area.

(d) A retail public utility may not provide retail water or sewer
utility service within the boundaries of a district that provides the same
type of retail water or sewer utility service without the district's consent,
unless the retail public utility has a valid CCN to provide service to that
area.

(e) [€)] A supplier of wholesale water or sewer service may
not require a purchaser to obtain a CCN [eertificate of public conve-
nience and neeessity| if the purchaser is not otherwise required by this
chapter to obtain a CCN [the eertificate].

§24.102.  Criteria for Granting or Amending a Certificate of Conve-

nience and Necessity [€riteria for Considering and Granting Certifi-
cates or Amendments].

(a) In determining whether to grant or amend a certificate of
[publie Jconvenience and necessity (CCN), the commission shall en-
sure that the applicant possesses the financial, managerial, and techni-
cal capability to provide continuous and adequate service.

(1) For retail water utility service, the commission shall en-
sure that the applicant has:

(A) aTCEQ approved public water system that it is ca-
pable of providing drinking water that meets the requirements of Texas
Health and Safety Code, Chapter 341, TCEQ's [and TCEQ] rules, and
the TWC;[;] and

(B) [has] access to an adequate supply of water or a
long-term contract for purchased water with an entity whose system
meets the requirement of paragraph (1)(A) of this subsection.

(2) For retail sewer utility service, the commission shall
ensure that the applicant has:

(A) aTCEQ approved system that it is capable of meet-
ing the TCEQ's design criteria for sewer treatment plants, TCEQ rules,
and the TWC; and

(B) access to sewer treatment and/or capacity or a long-
term contract for purchased sewer treatment and/or capacity with an
entity whose system meets the requirements of paragraph (2)(A) of this
subsection.

(b) When applying for a new CCN or a CCN amendment
[Where a new CEN is being issued] for an area which would require
construction of a physically separate water or sewer system, the
applicant must demonstrate that regionalization or consolidation
with another retail public utility is not economically feasible. To
demonstrate this, the applicant must at a minimum provide:

(1) for applications to obtain or amend a water CCN, a list
of all retail public water and/or sewer utilities within two miles from
the outer boundary of the proposed service area(s) [a kst of all publie
drinking water supply systems or sewer systems within a two-mile ra-
dius of the propesed system];

(2) for applications to obtain or amend a sewer CCN, a list

of all retail public sewer utilities within two miles from the outer bound-
ary of the proposed service area(s);

(3) [£2)] copies of written requests seeking to obtain service
from each of'the retail public utilities referenced in paragraph (1) and/or
(2) of this subsection or evidence that it is not economically feasible to
obtain service from the retail public utilities referenced in paragraph
(1) or (2) of this subsection [publie drinking water supply systems or
sewer systems or demenstrate that it is not economically feasible to
obtain service from a neighboring public drinking water supply system
or sewer system];

(4) [63)] copies of written responses from each of the retail
public utilities referenced in paragraph (1) and/or (2) of this subsec-
tion [systems] from which written requests for service were made or
evidence that they failed to respond within 30 days of the date of the

request;
(5) [#4)]if a neighboring retail public utility has agreed to

provide service to an area where a new CCN is being requested, then
the following information must also be provided by the applicant:

(A) a description of the type of service that the [a]
neighboring retail public utility [publie drinking water supply system
or sewer system] is willing to provide and comparison with service the
applicant is proposing;

(B) [€5)] an analysis of all necessary costs for construct-
ing, operating, and maintaining the new facilities [system] for at least
the first five years of operations, including such items as taxes and in-
surance; and

(C) [€6)] an analysis of all necessary costs for acquiring
and continuing to receive service from the neighboring retail public
utility [publie drinking water supply system or sewer system] for at
least the first five years of operations.

(¢) The commission may approve applications and grant or
amend a CCN [eertifieate] only after finding that granting or amending
the CCN [the eertificate or amendment] is necessary for the service,
accommodation, convenience, or safety of the public. The commis-
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sion may grant [issue] or amend the CCN [eertifieate] as applied for,
or refuse to grant [issue] it, or grant [issue] it for the construction of
a portion only of the contemplated facilities [system or faeility] or ex-
tension thereof, or for the partial exercise only of the right or privilege
and may impose special conditions necessary to ensure that continuous
and adequate service is provided.

(d) In considering whether to grant or amend a CCN
[eertificate], the commission shall also consider:

(1)-(2) (No change.)

(3) the effect of granting or amending a CCN on the CCN
recipient, on the landowner(s) in the area, and on any retail public util-
ity that provides the same service and that is [the granting of a certificate
or of an amendment on the recipient of the certificate or amendment; on
the landowners in the area; and on any retail publie utility of the same
kind] already serving the proximate area, including, but not limited to,
regionalization, compliance, and economic effects;

(4) the ability of the applicant to provide adequate service,
including meeting the standards of the TCEQ and the commission, tak-
ing into consideration the current and projected density and land use of
the area;

(5)-(9) (No change.)

(e) The commission may require an applicant seeking to ob-
tain a new CCN or CCN amendment to provide a bond or other form
of financial assurance to ensure that continuous and adequate retail wa-
ter or sewer [for a eertificate or for an amendment to provide a bond or
other finaneial assurance to ensure that continuous and adequate] utility
service is provided. The commission shall set the amount of financial
assurance. The form of the financial assurance will be as specified in
§24.11 of this title (relating to Financial Assurance). The obligation to
obtain financial assurance under this chapter does not relieve an appli-
cant from any requirements to obtain financial assurance in satisfaction
of another state agency's rules.

(f) Where applicable, in addition to the other factors in this
chapter [seetion] the commission shall consider the efforts of the appli-
cant to extend retail water and/or sewer utility service to any economi-
cally distressed areas located within the applicant's requested CCN ser-
vice areas [eertifieated to the applieant]. For purposes of this subsec-
tion, "economically distressed area" has the meaning assigned in TWC
§15.001.

(g) For two or more retail public utilities that apply fora CCN
to provide retail water and/or [er] sewer utility service to an uncertifi-
cated area located in an economically distressed area as defined in TWC
§15.001, the commission shall conduct an assessment of the applicants
to determine which applicant is more capable financially, managerially
and technically of providing continuous and adequate service. The as-
sessment shall be conducted after the preliminary hearing and only if
the parties are unable to resolve the service area dispute. The assess-
ment shall be conducted considering the following information [using
a standard form designed by the commission and will include]:

(1) - (7) (No change.)
(8) credit-worthiness [eredit worthiness];
(9)-(11) (No change.)

(h) Except as provided by subsection (i) of this section, a
landowner who owns a tract of land that is at least 25 acres and that is
wholly or partially located within the proposed CCN service area may
elect to exclude some or all of the landowner's property from the pro-

posed CCN service area by providing written notice to the commission
before the 30th day after the date the landowner receives notice of an

[a rew| application for a CCN or for a CCN [an] amendment of [te an
existing CEN]. The landowner's election is effective without a further
hearing or other process by the commission. If a landowner makes
an election under this subsection, the proposed area in the application
shall be modified to remove [se that] the electing landowner's property
[is not included in the propesed serviee area]. An applicant [for &
€CEN] that has land removed from its proposed CCN [eertificated]
service area because of a landowner's election under this subsection
may not be required to provide retail water or sewer utility service
to the removed land for any reason, including the violation of law or
commission rules [by the water or sewer system of another persen].

(1) The landowner's request to opt-out of the proposed
CCN service area shall be filed with the commission shall include the
following information:

(A) the commission docket number and CCN num-
licable;

ber(s) if a

(B) the total acreage amount of the tract of land subject
to the landowner's opt-out request; and

(C) a metes and bounds survey (legal description) for
the tract of land subject to the landowner's opt-out request, certified by
a licensed state land surveyor or registered professional land surveyor.

(2) The applicant shall file the following maps, and infor-
mation, to address each landowner's opt-out request:

(A) a large scale (detailed) map showing the revised
proposed service area(s) after removing the tract(s) of land subject to
each landowner's opt-out request. The map shall also show the outer
boundary of each tract of land, subject to each landowner's opt-out re-
quest, in relation to the revised proposed service area(s). The map shall
have enough detail to accurately locate each tract of land and the pro-
posed service area(s) in reference to verifiable man-made and/or natural
landmarks such as roads, rivers, or railroads;

(B) digital data as required by §24.106(¢e)(3) of this ti-
tle (relating to Notice and Mapping Requirements for Certificate of
Convenience and Necessity Applications) for the revised proposed ser-
vice area(s) after the removing each tract of land subject to landowner's
opt-out request(s); and

(C) the approximate total acreage for the revised pro-
posed service area(s) after the removing each tract of land subject to
landowner's opt out requests. The total acreage for the revised pro-
posed service area(s) must correspond to the approximate total acreage
included with the digital data.

(i) A landowner is not entitled to make an election under sub-
section (h) of this section but is entitled to file a request to intervene
in order to contest the inclusion of the landowner's property in the pro-
posed service area at a hearing regarding the application if the proposed
CCN service area is located within the boundaries or extraterritorial ju-
risdiction of a municipality with a population of more than 500,000 and
the municipality or a retail public utility owned by the municipality is
the applicant.

$§24.103.  Certificates Not Required.
(a) Extension of Service.

(1) Except for a utility or water supply or sewer service
corporation which possesses a facilities only certificate of [publie] con-
venience and necessity (CCN), a retail public utility is not required to
obtain a CCN [seeure a eertificate of public convenience and neeessity|
for:

(A) an extension into territory contiguous to that
already served by the retail public utility if:

41 TexReg 5672 August 5, 2016 Texas Register



(i) _the point of ultimate use is within one quarter

a retail public utility, other than a non-profit water supply or sewer ser-

mile of the outer boundary of its existing CCN area;

(ii) the area is not receiving similar service from an-
other retail public utility; and

(iii)  the area is not located inside another retail pub-
lic utility's CCN [it; if the peint of ultimate use is within one quarter
lie convenience and neeessity of another retail publie utility]; or

(B) an extension within or to territory already served by
it or to be served by it under a CCN [eertificate of publiec convenience

and neeessity|.

(2) Whenever an extension is made pursuant to paragraph
(1)(A) of this subsection, the utility or water supply or sewer service
corporation making the extension must inform the commission of the
extension by submitting within 30 days of the date service is com-
menced, a copy of a map of the service [eertificated] area clearly show-
ing the extension, accompanied by a written explanation of the exten-
sion.

(b) Construction of Facilities. A CCN is not required for the
construction or upgrading of distribution facilities within the retail pub-
lic utility's service area, or for the purchase or condemnation of real
property for use as facility sites or rights-of-way. Prior acquisition of

vice corporation, and whose service area is located entirely within the
boundaries of a municipality with a population of 1.7 million or more
according to the most recent federal census. [A munieipality which has
water service to an area or customers not currently being served is not
required to obtain a certificate prior to beginning to provide serviee if
the munieipality provides:|

D & copy of the notice required pursuant to the TWC,
§13:255; and}

2 & map shewing the area affected under the TWC;
§13.255 and the location of new conncctions in the arca affected which

the munieipality propeses to serve]

(d) Municipal Systems in Unserved Area

(1) This section applies only to a home-rule municipality
that is:

(A) located in a county with a population of more than
1.75 million; and

(B) adjacent to a county with a population of more than
1 million, and has within its boundaries a part of a district.

(2) If a district does not establish a fire department under
TWC §49.352, a municipality that contains a part of the district in-

facility sites or rights-of-way, and prior construction or upgrading of

side its boundaries may by ordinance or resolution provide that a water

distribution facilities, does not entitle a retail public utility to be granted

system be constructed or extended into the area that is in both the mu-

a CCN or CCN amendment without a showing that the proposed CCN

nicipality and the district for the delivery of potable water for fire flow

or CCN amendment [A: eertificate is not required for the construction or
upgrading of distribution faeilities within the retail publie utility's ser-
vice area- The term construction and/or extension; as used in this sub-
seetion; shall net inelude the purchase or condemnation of real property
such sites or right-of-way shall net be deemed to entitle a retail publie
utility to the grant of a certificate of convenience and neeessity with-
out showing that the propesed extension] is necessary for the service,
accommodation, convenience, or safety of the public.

(¢) Municipality Pursuant to [the] TWC[;] §13.255.

(1) A municipality which has given notice under TWC
§13.255 that it intends to provide retail water or sewer utility service
to an area or to customers not currently being served is not required
to obtain a CCN prior to commencing service in the area if the

municipality:
(A) provides a copy of the notice required in TWC

that is sufficient to support the placement of fire hydrants and the con-
nection of the water system to fire suppression equipment.

(3) For purposes of this subsection, a municipality may ob-
tain single certification in the manner provided by TWC §13.255, ex-
cept that the municipality may file an application with the commission
to grant single certification immediately after the municipality provides
notice of intent to provide service as required by TWC §13.255(b).

(e) [€d)] Water Utility or Water Supply Corporation With Less
Than 15 Potential Connections.

(1) A water utility or water supply corporation is exempt
from the requirement to possess a CCN [eettificate of convenienee and
neeessity in order| to provide retail water utility service if it:

(A) has less than 15 potential service connections;

(B) is not owned by or affiliated with a retail public
water utility or any other provider of potable water service;

§13.255, to the retail public utility;

(B) files a copy of the notice provided pursuant to para-
graph (1) of this subsection with the commission;

(C) files mapping documents showing the area affected
under TWC §13.255 as required by §24.106(e) of this title (relating to
Notice and Mapping Requirements for Certificate of Convenience and
Necessity Applications), and the location of new connections in the
area affected which the municipality proposes to serve.

(2) This subsection applies only in cases where:

(A) the retail public utility that is authorized to serve in
the CCN area that is annexed or incorporated by the municipality is a
non-profit water supply or sewer service corporation, a special utility
district under TWC Chapter 65, or a fresh water supply district under
TWC Chapter 53; or

(B) the retail public utility that is authorized to serve in
the CCN area that is annexed or incorporated by the municipality that is

(C) is not located within the CCN service [eertificated]
area of another retail public water utility; and

(D) is not within the corporate boundaries of a district
or municipality unless it receives written authorization from the district
or municipality.

(2) Water utilities [Utilities] or water supply corporations
with less than 15 potential connections currently operating under a
CCN [eettificate of convenience and neecessity] may request revoca-
tion of the CCN [eertificate] at any time.

(3) The commission may revoke the current CCN
[eertificate of convenience and neeessity| upon written request by the
exempt utility or water supply corporation.

(4) Anexempt [exempted] utility shall comply with the ser-
vice rule requirements in the Exempt Utility Tariff Form prescribed by
the commission which shall not be more stringent than those in §§24.80
- 24.90 of this title (relating to Customer Service and Protection).
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(5) The exempt [exempted] utility shall provide each future
customer at the time service is requested and each current customer

upon request with a copy of the exempt utility tariff.

(6) An applicant requesting exempt utility registration sta-
tus from the commission shall comply with the mapping documents
as prescribed in §24.106(e)(2)-(3) of this title (relating to Notice and
Mapping Requirements for Certificate of Convenience and Necessity

Applications).

(7) [¢6)] Exempt Utility Tariff and Rate Change Require-
ments. An exempt [exempted] utility operating under exempt utility
registration status [with er without a eertificate of convenience and ne-
eessity]:

(A) must maintain a current copy of the exempt utility's
tariff [wtility tarif form] with its current rates at its business location;
and

(B) may change its rates without following the require-
ments in §24.22 of this title (relating to Notice of Intent to Change
Rates) if it provides each customer with written notice of the rate
change [rate ehanges] prior to the effective date of the rate change
indicating the old rates, the new rates, the effective date of the new
rates and the address of the commission along with a statement that
written comments or requests to intervene may be filed with the
commission at the following mailing address: Filing Clerk, Public
Utility Commission of Texas, 1701 North Congress Avenue, P.O. Box

(9) [€8)] An exempt water [A] utility or water supply cor-
poration operating under this exemption which does not comply with

the requirements of these rules or the minimum requirements of the
Exempt Utility Tariff approved [speeified] by the commission shall be
subject to any and all enforcement remedies provided by this chapter
and [the] TWC[;] Chapter 13.

fe) This subsection applies only to a home-rule
that is located in a county with a pepulation of mere than 1.75 million
that is adjacent to a county with a population of mere than 1 millien;
and has within its boundaries a part of a distriet: If a distriet does not
establish a fire department under TWC; §49-352; a munieipality that
contains a part of the district inside its boundaries may by ordinance
or resolution provide that a water system be constructed or extended
delivery of potable water for fire flow that is sufficient to suppeort the
placement of fire hydrants and the connection of the water system to
fire suppression equipment: Eor purposes of this subsection; a muniei-
pality may obtain single certification in the manner provided by TWC;

ission o grant singl eation i Lntely afier the C
pality provides notice of intent to provide serviee as required by TWC;
§$13:255¢b)-}
$24.104. Applicant.

(a) It is the responsibility of the owner of the utility, the util-
ity's designated representative or authorized agent, [ of] the president of

13326, Austin, Texas 78711-3326. If the commission receives written
comments or requests to intervene to a [px:etests may be submitted to
the commission at that address. If the commission receives wrilten
protests to a propesed] rate change from at least 50% of the customers
of an exempt utility following this procedure within 90 days after the
effective date of the rate change, the commission shall [will] review
the exempt utility's records or other information relating to the cost of
providing service. After reviewing the information and any comments
or requests to intervene from customers or the exempt utility, the
commission shall [will] establish the rates to be charged by the exempt
utility which shall be effective on the date originally noticed by the
exempt utility unless a different effective date is agreed to by the
exempt utility and customers. These rates may not be changed for 12
months after the proposed effective date without authorization by the
commission. The exempt utility shall refund any rates collected in
excess of the rates established by the commission in accordance with
the time frames or other requirements established by the commission.

(C) The exempt utility or water supply corporation,
Office of Public Utility Counsel [effice of public utility eounsel],
commission staff, or any affected customer may file a written motion
for rehearing. The rates determined by the commission shall remain
in effect while the commission considers the request to intervene or

comments [er protest].

(D) A rate change application filed by an exempt utility
that follows the rate change procedures in §24.22 of this title will be
processed according to the requirements and procedures which apply
to rate changes under that seetion}

(8) [€A] Unless authorized in writing by the commission,
an exempt water [a] utility or a water supply corporation operating
under these requirements may not cease [utility] operations. An ex-
empt water [A] utility may not discontinue service to a customer with
or without notice except in accordance with its commission approved
[the] Exempt Utility Tariff [Eerm] and an exempt [&] water supply cor-
poration may not discontinue service to a customer for any reason not
in accordance with its bylaws.

the board of directors or designated representative of the water supply
or sewer service corporation, affected county, as defined in §24.3(4) of
this title (relating to Definitions of Terms), county, district, or munic-
ipality to file [submit] an application for a certificate of convenience
and necessity (CCN) with the commission to obtain or amend a CCN.

(b) (No change.)

$24.105. Contents of Certificate of Convenience and Necessity Ap-
plications.

(a) Application. To obtain or amend a certificate of conve-
nience and necessity (CCN), a person, public water or sewer utility,
water supply or sewer service corporation, affected county as defined
in §24.3(4) of this title (relating to Definitions of Terms), county, dis-
trict, or municipality shall file an application for a new CCN or CCN
amendment with the commission. Applications must contain the fol-
lowing materials, unless otherwise specified in the application form
[Fo obtain a certificate of public convenience and necessity (CEN) or
aﬂamendmentteaeemﬁea%%ap&bkeuﬂhtyefwatersuppl—yefsewer
service corporation shall submit to the commission an application for
a certificate or for an amendment. Applications for CCNs or for an
amendment to a certificate must contain the following materials, un-
less otherwise specified in the application]:

(1) (No change.)

(2) mapping documents as prescribed in §24.106(e) of this
title (relating to Notice and Mapping Requirements for Certificate of
Convenience and Necessity Applications) and §24.119 of this title (re-
lating to Filing of Maps); [a map and deseription of only the proposed
serviee area by:]

HA) metes and bounds survey certified by a licensed
state land surveyor or a registered professional land surveyor:}

fB) the Texas State Plane Coordinate System or any
standard map projection and corresponding metadata:}

HE) astate county base map, seale one inch equals twe-
miles showing the area to be served that elearly defines the propesed
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location of the applicant and cach ncighboring water or sewer utility
within five miles of the applicant's proposed service area for a CCN
and within twe miles of the applicant's propesed service area fora CCN
amendment;}

verifiable landmarks; ineluding a road; ereels or
railroad line; or a copy of the recorded plat of the ares; if it exists; with
lot and block number;]

to Filing of Maps):}

[(F) a separate map for each county in which the appli-
eant seeks a CEN or CCN amendment;}

HG) a general location map; and}
HH) other maps as requested]}

(3) information to demonstrate a need [a deseription of any
requests] for service in the proposed service area, including:[3]

(A) acopy of each written request for service received,

if any; and
(B) a map showing the location of each request for ser-

vice, if any;

(4) ifapplicable, a statement that the proposed service area
overlaps with the corporate boundaries of a district, municipality, or
other public authority, including:

(A) alist of the entities that overlap with the proposed

tire proposed service area, keyed to a map [maps] showing where such
facilities will be located to provide service;

(8) [€A)] a description of the sources of funding for all fa-
cilities that will be constructed to serve the proposed service area, if

any;

H8) for utilities or water supply or sewer service corpora-
tien previeusly for operations or extensions in progress asof
September 1; 1975; a list of all current customer locations which were
being served on September 1; 1975; and an aceurate location of them
on the maps submitted. Current customer locations which were not be-
ing served on that date should alse be located on the same map ina way

(9) disclosure of all affiliated interests as defined by §24.3
of this title [(relating to Definitions of Terms)];

(10) to the extent known, a description of current and pro-
jected land uses, including densities;

(11)  a current financial statement of the applicant;

(12) according to the tax roll of the central appraisal district
for each county in which the proposed service area is located, a list of
the owner(s) [ewners] of each tract of land that is:

(A) - (B) (No change.)

(13) if dual certification is being requested, a copy of the
executed agreement that allows for dual certification of the proposed
service area(s) [and an agreement between the affected utilities exists;

area; and

(B) evidence to show that the applicant has received the
necessary approval(s) including consent(s), franchise(s), permit(s), or

a copy of the agreement];

(14) if decertification is being requested with an existing
CCN holder, a copy of the executed agreement to decertify the existing

license(s) to provide retail water or sewer utility service in the proposed

CCN area; [for a water CCN for a new or existing system; a copy of:|

service area(s) from the applicable municipality, district, or other public
authority that:

(i) currently provides retail water or sewer utility
service in the proposed service area;

(ii) _is authorized to provide retail water or sewer ser-
vice by enabling statute or order; or

(iii) has an ordinance in effect that allows it to pro-
vide retail water or sewer service in the proposed service area, if any.
[any evidence as required by the commission to show that the applicant
has received the necessary consent; franchise; permit; or license from
the proper munieipality or other public autherity;]

(5) Ifthe proposed service area overlaps with the corporate

HA) the approval letter for the plans approved by the

TCEQ and specifications for the system or proof that the applicant has

submitted cither a preliminary engineering report or plans and specifi-

cation for the first phase of the system unless 30 TAC §290.39()(1 (D)
{relating to General Provisions) appliess]

HB) -other information that indicates the applicant is in

HO) -acontraet with a whelesale provider that meets the

(15) for an application for a new water CCN or CCN

amendment that will require the construction of a new public drinking

boundaries of a district, and the district does not intervene in the docket

water system or facilities to provide retail water utility service, a copy

by the intervention deadline after propose notice of the application is
given, the commission will determine that the district is consenting to
the applicant's request to provide service in the proposed area.

(6) an explanation from the applicant demonstrating that

of:

(A) the approval letter for the plans and specifications
issued by the TCEQ for the public drinking water system(s) or facili-
ties. Proof that the applicant has submitted plans and specifications for

issuance of anew CCN or CCN amendment is necessary for the service,

the proposed drinking water system is sufficient for a determination of

accommodation, convenience, or safety of the public;

H5) an explanation of the applicant's reasens for contend-
ing that issuance of a certificate as requested is necessary for the ser-
vice, accommodation, convenience, or safety of the public];

(7) [€6)]if the infrastructure is not already in place or if ex-

administrative completeness. The applicant shall notify the commis-
sion within ten days upon receipt of any TCEQ disapproval letter. If the
applicant receives a TCEQ disapproval letter, the application for a new
water CCN or CCN amendment will be dismissed without prejudice.
Approval letter(s) for the proposed public drinking water system or fa-
cilities must be filed with the commission before the issuance of a new

isting infrastructure needs repairs and improvements to provide contin-

CCN or CCN amendment. Failure to provide such approvals within

uous and adequate service to the proposed area, a capital improvement

a reasonable amount of time after the application is found administra-

[imprevements] plan, including a budget and an estimated time line for
construction of all facilities necessary to provide full service to the en-

tively complete may result in the dismissal of the application without
prejudice. Plans and specifications are only required if the proposed
change in the existing capacity is required pursuant to TCEQ rules;
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(B) other information that indicates the applicant is in
compliance with §24.93 of this title (relating to Adequacy of Water

(6) notice to the commission once billing for service be-
gins; and

Utility Service) for the system; or

(C) a contract with a wholesale provider that meets the

(7) aClass A or B rate change application within 18 months
from the date service begins to adjust the rates to a historic test year with

requirements in §24.93 of this title;
f5) forasewer CCN for a new or existing facility, a copy

of}
HA) awastewater permit or proof that a wastewater per-
is in complianece with §24-94 of this title (relating to Adequaey of Sewer
HE) & contract with a whelesale provider that meets the
requirements in §24-94 of this title; and}
(16) for an application for a new sewer CCN or CCN

amendment that will require the construction of a new sewer system
or new facilities to provide retail sewer utility service, a copy of:

(A) awastewater permit or proof that a wastewater per-
mit application for the additional facility has been filed with the TCEQ.
Proof that the applicant has submitted an application for a wastewater
permit is sufficient for a determination of administrative completeness.
The applicant shall notify the commission within ten days upon receipt
of any TCEQ disapproval letter. If the applicant receives a TCEQ dis-
approval letter, the application for a new sewer CCN or CCN amend-
ment will be dismissed without prejudice. Approval letter(s) for the
permit application must be filed with the commission before the is-
suance of a new CCN or CCN amendment. Failure to provide such
approvals within a reasonable amount of time after the application is
found administratively complete may result in the dismissal of the ap-
plication within prejudice. Plans and specifications are only required
if the proposed change in the existing capacity is required pursuant to

TCEQ rules.

(B) other information that indicates that the applicant is
in compliance with §24.94 of this title (relating to Adequacy of Sewer

the appropriate regulatory authority and true up the new tariff rates to
the historical test year.

(c) [)] Application within the municipal boundaries or ex-
traterritorial jurisdiction of certain municipalities.

(1) This subsection applies only to a municipality with a
population of 500,000 or more.

(2) Except as provided by paragraphs (3) - (7) of this sub-
section, the commission may not grant to a retail public utility a CCN
for a service area within the boundaries or extraterritorial jurisdiction
of a municipality without the consent of the municipality. The munic-
ipality may not unreasonably withhold the consent. As a condition of
the consent, a municipality may require that all water and sewer facili-
ties be designed and constructed in accordance with the municipality's
standards for facilities.

(3) Ifamunicipality has not consented under paragraph (2)
of this subsection before the 180th day after the date the municipal-
ity receives the retail public utility's application, the commission shall
grant the CCN without the consent of the municipality if the commis-
sion finds that the municipality:

(A) does not have the ability to provide service; or

(B) has failed to make a good faith effort to provide ser-
vice on reasonable terms and conditions.

(4) If a municipality has not consented under this subsec-
tion before the 180th day after the date a landowner or a retail public
utility submits to the municipality a formal request for service accord-
ing to the municipality's application requirements and standards for fa-
cilities on the same or substantially similar terms as provided by the
retail public utility's application to the commission, including a capital
improvement [improvements] plan required by TWC[;] §13.244(d)(3)
or a subdivision plat, the commission may grant the new CCN or CCN
amendment without the consent of the municipality if:

Service) for the facility; or

(C) a contract with a wholesale provider that meets the
requirements in §24.94 of this title; and

(17) [€46)] any other item or information required by the
commission.

(b) If an applicant is a utility as defined in §24.3(75) of this
title, and does not currently have a tariff applicable to the area subject
to the CCN application being proposed (e.g., a subdivision currently
being built or proposed), the utility shall file a proposed tariff with the
commission. The application requesting the new tariff shall provide:

(1) arate study or other documentation supporting the pro-
posed rates, which may include the costs of existing invested capital or
estimates of future invested capital;

(2) all calculations supporting the proposed rates;

(3) all assumptions for any projections included in the rate

study;

(4) an estimated completion date(s) for the physical
plant(s);

(5) an estimate of the date(s) service will begin for all
phases of construction;

(A) the commission makes the findings required by
paragraph (3) of this subsection;

(B) the municipality has not entered into a binding com-
mitment to serve the area that is the subject of the retail public utility's
application to the commission before the 180th day after the date the
formal request was made; and

(C) the landowner or retail public utility that submitted
the formal request has not unreasonably refused to:

(i) comply with the municipality's service extension
and development process; or

(i) enter into a contract for retail water or sewer
utility service [serviees] with the municipality.

(5) If a municipality refuses to provide service in the pro-
posed service area, as evidenced by a formal vote of the municipality's
governing body or an official notification from the municipality, the
commission is not required to make the findings otherwise required by
this section and may grant the CCN to the retail public utility at any
time after the date of the formal vote or receipt of the official notifica-
tion.

(6) The commission must include as a condition of a CCN
granted under paragraph (4) or (5) of this subsection that all water and
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sewer facilities be designed and constructed in accordance with the
municipality's standards for water and sewer facilities.

(7) Paragraphs (4) - (6) of this subsection do not apply in
the following counties: Cameron, Fannin, Grayson, Guadalupe, Hi-
dalgo, Willacy, or Wilson.

(8) A commitment by a city to provide service must, at a
minimum, provide that the construction of service facilities will begin
within one year and will be substantially completed within two years
after the date the retail public utility's application was filed with the
municipality.

(9) Ifthe commission makes a decision under paragraph (3)
of this subsection regarding the granting of a CCN without the consent
of the municipality, the municipality or the retail public utility may
appeal the decision to the appropriate state district court.

(d) [€e)] Extension beyond extraterritorial jurisdiction.

(1) Except as provided by paragraph (2) of this subsection,
if a municipality extends its extraterritorial jurisdiction to include an
area in the CCN of [eertificated to] a retail public utility, the retail public
utility may continue and extend service in its CCN service area [ of
publie convenienee and neeessity] under the rights granted by its CCN
[eertificate] and this chapter.

(2) The commission may not extend a municipality's CCN
beyond its extraterritorial jurisdiction if an owner of land that is lo-
cated wholly or partly outside the extraterritorial jurisdiction elects to
exclude some or all of the landowner's property within a proposed ser-
vice area in accordance with TWC[;] §13.246(h). This subsection does
not apply to a sale, transfer, merger, consolidation, acquisition, lease,
or rental of a CCN [transfer of a eertifieate] as approved by the com-
mission.

(3) Paragraph (2) of this subsection does not apply to an
extension of extraterritorial jurisdiction in Cameron, Fannin, Grayson,
Guadalupe, Hidalgo, Willacy, or Wilson Counties.

(4) To the extent of a conflict between this subsection and
TWC[,] §13.245, TWC[,] §13.245 prevails.

(e) [€d)] Area within municipality.

(1) If an area is within the boundaries of a municipality,
all retail public utilities holding or entitled to hold a CCN [eertified
or entitled to eertification] under this chapter to provide retail water
and sewer utility service or operate facilities in that area may continue
and extend service in its CCN area [of public convenience and neces-
sity] within the area under the rights granted by its CCN [eertificate]
and this chapter, unless the municipality exercises its power of emi-
nent domain to acquire the property of the retail public utility under
this subsection. Except as provided by TWC[;] §13.255, a municipally
owned or operated utility may not provide retail water and sewer util-
ity service within the CCN area of [eertificated to] another retail public
utility without first having obtained from the commission a CCN that
includes the area(s) [area] to be served.

(2) This subsection may not be construed as limiting the
power of municipalities to incorporate or extend their boundaries by
annexation, or as prohibiting any municipality from levying taxes and
other special charges for the use of the streets as are authorized by Texas
Tax Code, §182.025.

(3) In addition to any other rights provided by law, a mu-
nicipality with a population of more than 500,000 may exercise the
power of eminent domain in the manner provided by Texas Property
Code, Chapter 21, to acquire a substandard water or sewer system if all
the facilities of the system are located entirely within the municipality's

boundaries. The municipality shall pay just and adequate compensa-
tion for the property. In this subsection, substandard water or sewer
system means a system that is not in compliance with the municipal-
ity's standards for water and wastewater service.

(A) A municipality shall notify the commission no later
than seven days after filing an eminent domain lawsuit to acquire a
substandard water or sewer system and also notify the commission no
later than seven days after acquiring the system.

(B) With the notification of filing its eminent domain
lawsuit, the municipality, in its sole discretion, shall either request that
the commission cancel the CCN of the acquired system or transfer the
certificate to the municipality and the commission shall take such re-
quested action upon notification of acquisition of the system.

$§24.106. Notice and Mapping Requirements for Certificate of Con-
venience and Necessity Applications.

(a) If an application to obtain a new [for issuance or amend-
ment of a] certificate of [publie] convenience and necessity (CCN) or
CCN amendment is filed, the applicant will prepare the notice(s) [a
netiee or notices], as prescribed in the commission's application form,
which will include the following:

(1) (No change.)

(2) all information stipulated in the commission's instruc-
tions for completing an application for a CCN; [and]

(3) astatement that persons who wish to intervene or com-
ment upon the action sought must file a request with the commission,
within 30 days of mailing or publication of notice, whichever occurs
later; and[-]

(4) except for publication of notice, the notice(s) must in-
clude a map showing the proposed service area.

(b) After reviewing and, if necessary, modifying the proposed
notice(s) [netiee], the commission will provide the notice(s) [send the
netiee] to the applicant for publication and/or mailing.

(1) For applications for [issuanee of] a new CCN or CCN
amendment, the applicant shall mail the notice to the following:

(A) cities, districts, and neighboring retail public utili-
ties providing the same utility service whose corporate boundaries or
CCN service area(s) are located within two miles from the outer bound-
ary of the proposed service area(s); [eities and neighbering retail pub-
lie utilities providing the same utility service whese limits
or certificated service area boundaries are within five miles of the re-
quested service area boundaries; and any e}ty with an extraterritorial
jurisdietion that everlaps the proposed service area boundaries: Apph-
cants are also required to provide notice to the county judge of each
county and to each groundwater conservation district that is wholly er
partly included in the area propesed to be certified:]

(B) the county judge of each county that is wholly or
partially included in the proposed service area; and

(C) each groundwater conservation district that is
wholly or partially included in the proposed service area(s);

f2) Feor applications for an amendment of a CCN; the ap-
plicant shall mail the netice to cities and neighbering retail publie utili-
ties providing the same utility service whese corporate limits or certifi-
cated service area boundaries are within two miles of the requested ser-
viee area boundaries; and any city with an extraterritorial jurisdietion
that everlaps the proposed service area boundaries. If decertification or
by eertified mail to the eurrent CCN holder. Applicants are also re-
quired to provide notice to the county judge of each county and to each
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groundwater conservation district that is whelly er partly ineluded in
the area proposed to be certified.]

(2) [63)] Except as otherwise provided by this subsection,
in addition to the notice required by subsection (a) of this section, the
applicant shall mail notice to each owner of a tract of land that is at
least 25 acres and is wholly or partially included in the proposed ser-
vice area(s) [area propesed to be eertified]. Notice required under this
subsection must be mailed by first class mail to the owner of the tract
of land according to the most current tax appraisal rolls of the appli-
cable central appraisal district at the time the commission received the
application for the CCN [eertificate or amendment]. Good faith efforts
to comply with the requirements of this subsection shall be considered
adequate mailed notice to landowners. Notice under this subsection is
not required for a matter filed with the commission under:

(A) TWCJ;] §13.248 or §13.255; or
(B) TWCJ;] Chapter 65.

[(4) Applicants previously exempted for operations or ex-
tenstons in progress as of September 15 1975; must provide individual
mailed notice to all current customers. The notice must contain the in-
formation required in the applieation}

(3) [65)] Utilities that are required to possess a CCN
[eertificate] but that are currently providing service without a CCN
[eertificate] must provide individual mailed notice to all current
customers. The notice must contain the current rates, the effective date
those rates were instituted, and any other information required by the
application or notice form or by the commission [in the application].

(4) [€6)] Within 30 days of the date of the notice, the ap-
plicant shall file in the docket [submit to the commission] an affidavit
specifying the persons(s) and entity(ies) [persons] to whom notice was
provided and the date [ef] that the notice was provided.

(c) - (d) (No change.)

fte) In this section; utility service provider means a retail pub-
lie utility other than a distriet subjeet to TWEC; §49.4521

(e) [H]An application for a new CCN or CCN amendment
shall provide the following mapping documents [A utility serviee
provider shall]:

(1) a small scale (general location) map showing only the
location of the proposed service area(s) in the vicinity of the nearest
town, city, or county; [record in the real property records of each county
in which the service ares; or a portion of the service area is located; a
certified copy of the map of the CCN and of any amendment to the
certificate as contained in the commission's records, and a boundary
deseription of the serviee area by:]

HA) a metes and bounds survey certified by a licensed
state land surveyeor or a registered professional land surveyor;}
fB) the Texas State Plane Coordinate System:}

[(C) wverifiable landmarks, including a road, creek, or
[(D) if a recorded plat of the arca exists, lot and block
namber; and}

(2) alarge scale (detailed) map showing only the location
of the proposed service area(s) with enough detail to accurately locate
the proposed service area(s) in reference to verifiable landmarks, such
as roads, rivers, or railroads; and [submit to the commission evidenee
of the recording:|

(3) ametes and bounds survey and/or a recorded plat of the
proposed service area(s) certified by a licensed state land surveyor or a
registered professional land surveyor; or digital mapping data using an
industry standard file format acceptable to the commission containing
feature class subcomponents of a geodatabase and capable of being
manipulated by the commission staff. The digital mapping data shall
be provided in a coordinate system and datum (project) in either Texas
State Plane Coordinate System or a projection the commission utilizes.

() [€2)] The recording in the county records required by this
section must be completed not later than the 31st day after the date a
CCN holder receives a final order from the commission granting a new
CCN or CCN amendment which results in a change to the CCN holder's
service area [The recording required by this section must be completed
not later than the 31st day after the date a utility serviee provider re-
eeives a final order from the commission granting an application for
a new certificate or for an amendment to a certificate that results in a
change in the utility service provider's service area).

) The recording required by this seetion for holders of eer-
tifieates of public convenienee and necessity already in existenee as of
September 1; 2005 must be completed not later than January 15 2007
$24.107.  Action on Applications.

(a) (No change.)

(b) After proper notice is given, the commission may take ac-
tion on an application which is uncontested at the end of the interven-
tion period or for which all interventions are subsequently withdrawn
[Fhe commission may take action on an application at a regular meet-
ing without helding a public hearing i 30 days after the required mailed
or published netice has been issued; whichever occurs later; no hearing
has been requested)].
or published notice or for which all protests arc subscquently with-
drawn}

(c) [€&)] If a hearing is requested, the application will be pro-
cessed in accordance with Chapter 22 of this title (relating to Procedural
Rules).

§24.109. Sale, Transfer, Merger, Consolidation, Acquisition, Lease,
or Rental. [Repert of Sale; Merger: Ete Investigation: Disallowance
of Transaction-]

(a) Any water or sewer utility, or water and sewer utility,
owned by an entity required by law to possess a certificate of con-
venience and necessity (CCN) shall, and a retail public utility that
possesses a CCN may, file a written application with the commission
and give public notice of any sale, transfer, merger, consolidation,
acquisition, lease, or rental at least 120 days before the effective date
of the transaction. The 120-day period begins on the most recent of:

(1) the last date the applicant mailed the required notice(s)
as stated in the applicant's affidavit of notice; or

(2) the last date of the publication of the notice in the news-
paper as stated in the affidavit of publication, if required.

[(a) On or before the 120th day before the effective date of
any sale, acquisition, lease, rental, merger, or consolidation of any wa-
ter or sewer system required by law to pessess a certificate of publie
convenience and neeessity; the utility or water supply or sewer service
eorporation shall file a written application with the commission and
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section;]
or}
{3 ifnewspaper notice is required; the last date of the pub-
lication of the notice in the newspaper as stated in the affidavit of pub-
ication.]

(b) The notice shall be on the form required by the commission
and the intervention period shall not be less than 30 days. Public notice
may be waived by the commission for good cause shown [A persen
purchasing or acquiring the water or sewer system must demeonstrate
continuous and adequate service to the requested area and any areas
eurrently certificated to the persen|.

(c) Unless notice is waived by the commission for good cause
shown, proper notice shall be given to affected customers and to other
affected parties as determined by the commission and on the form pre-
scribed by the commission which shall include the following:

(1)  the name and business address of the current utility
holding the CCN (transferor) and the retail public utility or person
which will acquire the facilities or CCN (transferee);

(2) a description of the proposed service area being trans-
ferred; and

(3) a statement that persons who wish to protest or inter-
vene upon the action sought should file comments with the commission
within 30 days of mailing or publication of notice, whichever occurs
later

(d) If notice is not waived by the commission for good cause
shown, the transferee shall mail the notice to cities and neighboring re-
tail public utilities providing the same utility service whose corporate

ance. The form of the financial assurance shall [must] be as specified
in §24.11 of this title (relating to Financial Assurance). The obligation
to obtain financial assurance under this title [ehapter] does not relieve
an applicant from any requirements to obtain financial assurance in sat-
isfaction of another state agency's rules.

(i) [¢d)] The commission shall, with or without a public hear-
ing, investigate the sale, transfer, merger, consolidation, acquisition,
lease, or rental, [merger or consolidation] to determine whether the
transaction will serve the public interest.

() [€e)] Prior to the expiration of the 120-day [netification]
period, the commission shall either approve the sale administratively
or require a public hearing to determine if the transaction will serve the
public interest. The commission may require a hearing if:

(1) the application filed with the commission or the public
notice was improper;

(2) the transferee [person purchasing or acquiring the water
or sewer system| has not demonstrated adequate financial, managerial,

and technical capability for providing continuous and adequate service
to the service area being acquired and to any areas currently certificated
to the transferee [that persen];

(3) the transferee [person or an affiliated interest of the per-

sen purchasing or acquiring the water or sewer system] has a history
of:

(A) noncompliance with the requirements of the TCEQ,
the commission or the Texas Department of State Health Services; or

(B) continuing mismanagement or misuse of revenues
as a utility service provider;

(4) the transferee [person purchasing or acquiring the water
or sewer system| cannot demonstrate the financial ability to provide the

necessary capital investment to ensure the provision of continuous and
adequate service to the proposed service area(s); or [eustomers of the
water or sewer system:|

(5) there are concerns that the transaction does not serve
the public interest. It [#] is in the public interest to investigate the

limits or CCN boundaries are within two miles from the outer bound-
ary of the proposed service area, and any city with an extraterritorial
jurisdiction which overlaps the proposed service area.

(¢) The commission may require the transferee to publish no-

following factors:

(A) whether the transferor or transferee have [seHer
has] failed to comply with any [a] commission or TCEQ order. The
commission may refuse to approve a sale, transfer, merger, consol-

tice once each week for two consecutive weeks in a newspaper of gen-

idation, acquisition, lease, or rental where conditions of a judicial

eral circulation in each county in which the retail public utility being

decree, compliance agreement, or other enforcement order have not

transferred is located.

(f) The commission may allow published notice in lieu of in-
dividual notice as required in this subsection.

(g) A retail public utility or person that files an application un-
der this section to purchase, transfer, merge, acquire, lease, rent, or con-
solidate a utility or system (transferee) must demonstrate adequate fi-
nancial, managerial, and technical capability for providing continuous
and adequate service to the requested area(s) and any area(s) currently
located within the CCN of the transferee as required by §24.102(a) of
this title (relating to Criteria for Granting or Amending Certificates of
Convenience and Necessity).

(h) [€e)] If the transferee [person purchasing or acquiring the
water or sewer system] cannot demonstrate adequate financial capabil-

ity, the commission may require that the transferee [perser] provide fi-
nancial assurance to ensure continuous and adequate retail water and/or
sewer utility service is provided to the requested area plus any area
already being served under the transferee's existing CCN and any re-
lated affiliates. The commission shall set the amount of financial assur-

been substantially met;

(B) the adequacy of service currently provided to the
area,

(C) theneed for additional service in the requested area;

(D) the effect of approving the transaction on the

transferee [utility or water supply or sewer service corporation], the
transferor [person purchasing or acquiring the water or sewer system],
and on any retail public utility of the same kind already serving the
proximate area;

(E) the ability of the transferce [persen purchasing or
acquiring the water or sewer system] to provide adequate service;

(F) the feasibility of obtaining service from an adjacent
retail public utility;

(G) the financial stability of the transferee [persen pur-
or acquiring the water or sewer system], including, if appli-
cable, the adequacy of the debt-equity ratio of the transferee [person
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purchasing or acquiring the water or sewer system| if the transaction is
approved;

(H) the environmental integrity; and

(I) the probable improvement of service or lowering of
cost to consumers in that area resulting from approving the transaction.

(k) [€B] Unless the commission requires that a public hearing
be held, the sale, transfer, merger, consolidation, acquisition, lease, or
rental [or merger or eonsolidation] may be completed as proposed:

(1) at the end of the 120-day period; or

(2) [er may be completed] at any time after the transferee
[utility or water supply or sewer service corperation| receives notice

from the commission that a hearing will not be requested.

(1) If the commission decides to hold a hearing, or if the trans-
feree fails to process the application as required, or to provide public
notice, the transaction proposed in the application may not be com-
pleted unless the commission determines that the proposed transaction
serves the public interest.

(m) Within 30 days of the commission order that allows the

or transferor have requested and received an extension from the com-
mission, the approval is void.

(q) Ifthe commission does not require a hearing, and the trans-
action is closed as proposed, the commission may issue an order ap-
proving the transaction.

(r) [€)] A sale, transfer, merger, consolidation, acquisition,
lease, or rental of any water or sewer system or retail public utility re-
quired by law to possess a CCN, or transfer of customers and/or service
area, owned by an entity required by law to possess a CCN [eertifieate
of public convenience and neeessity] that is not completed in accor-
dance with the provisions of [the] TWC §13.301 is void.

(s) [P] The requirements of [the] TWC §13.301 do not apply

to:
(1) the purchase of replacement property;
(2) atransaction under [the] TWC §13.255; or

(3) foreclosure on the physical assets of a utility.

() [do] If a utility's [utility] facility or system is sold and the
utility's facility or system was partially or wholly constructed with cus-

sale, transfer, merger, consolidation, acquisition, lease, or rental to pro-
ceed as proposed, the transferee shall provide a written update on the
status of the transaction, and every 30 days thereafter, until such a time
that the transaction is complete. The transferee shall inform the com-
mission of any changes in financial, managerial, and technical capabil-
ity for providing continuous and adequate service to the requested area
plus any area already being lawfully served by the transferee during the
time before the transaction has been approved.

(n) Within 30 days of the actual effective date of the transac-
tion, the transferor and transferee shall file with the commission, under
oath, in addition to other information, a list showing the following:

(1) the names and addresses of all customers who have a
deposit on record with the transferor;

(2) the date such deposit was made;

(3) the amount of the deposit; and

(4) the unpaid interest thereon. All such deposits shall be

tomer contributions in aid of construction derived from specific sur-
charges approved by the regulatory authority over and above revenues
required for normal operating expenses and return, the utility may not
sell or transfer any of'its assets, its CCN [eertificate of convenience and
neeessity| or controlling interest in an incorporated utility, unless the
utility provides to the [purehaser or] transferee and to the commission
before the date of the sale or transfer a written disclosure relating to
the contributions. The disclosure must contain, at a minimum, the total
dollar amount of the contributions and a statement that the contributed
property or capital may not be included in invested capital or allowed
depreciation expense by the regulatory authority in rate-making pro-
ceedings.

(u) A retail public utility that holds a CCN, or that is required
by law to hold a CCN, that proposes to sell, transfer, merge, acquire,
lease, rent, or consolidate its facilities, customers, service area or con-
trolling interest shall notify the other party to the transaction of the re-
quirements of this section before signing an agreement to sell, transfer,
merge, acquire, lease, rent, or consolidate its facilities.

refunded to the customer or transferred to the transferee, along with all
accrued interest.

(o) [€2)] Within 30 days after the actual effective date of the
transaction, the transferee and transferor shall [utility or water supply
or sewer service corporation must] file a signed contract, bill of sale,
or other appropriate documents as evidence that the transaction has
closed as proposed in the corresponding docket. The signed contract,
bill of sale, or other documents, must be signed by both the transferor
and transferee. The transferor and transferee shall also file [been made
final and]| documentation as evidence that customer deposits have been
transferred or refunded to the customers [eustomer] with interest as
required by this section [these rules].

f(h) Ifahearing is requested or if the utility or water supply or
sewer serviee corperation fails to make the application as required or
to provide public notice; the sale; acquisition; lease; merger; consolida-
tion; or rental may not be completed unless the commission determines

(p) The commission's approval of a sale, transfer, merger, con-
solidation, acquisition, lease, or rental of any water or sewer system or
retail public utility expires 180 days following the date of the commis-
sion order allowing the transaction to proceed as proposed. If the sale
has not been consummated within that period and unless the transferee

1D A utility or a water supply or sewer service corporation
that prepeses to sell; assign; lease; or rent its facilities shall netify the
other party to the transaction of the requirements of this section before
signing an agreement to sell; assign; lease; or rent its faeilities]
$24.110. Foreclosure and Bankruptcy.

(a) If a utility that is required by law to possess a certificate of
convenience and necessity (CCN) [A utility that] receives notice that
all or a portion of the utility's or system's facilities or property used to
provide utility service is [are] being posted for foreclosure, the utility
shall notify the commission in writing of that fact and shall provide a
copy of the foreclosure notice to the commission not later than the tenth
day after the date on which the retail public utility or system receives
the notice.

(b) A person other than a financial institution that forecloses
on facilities used to provide utility services shall not charge or collect
rates for providing retail public water or sewer services [ serviee]
unless the person has a completed application for a CCN [eertificate of
convenience and neeessity] or to transfer the current CCN [eertificate
of convenienee and necessity| on file with the commission within 30
days after the foreclosure is completed.

(c) A financial institution that forecloses on a utility or on any
part of the utility's facilities or property that are used to provide util-
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ity service is not required to provide the 120-day notice prescribed by
TWC[;] §13.301, but shall provide written notice to the commission
before the 30th day preceding the date on which the foreclosure is com-
pleted.

(d) The financial institution may operate the utility for an in-
terim period not to exceed 12 months before selling, transferring, merg-
ing, consolidating, acquiring, leasing, or renting its facilities or other-
wise obtaining a CCN unless the commission in writing extends the
time period for good cause shown [transferring or otherwise ebtain-
ing a certificate of convenience and necessity unless the commission in
writing extends the time period]. A financial institution that operates a
utility during an interim period under this subsection is subject to each
commission rule to which the utility was subject and in the same man-
ner.

(e) Not later than the 48th hour after a retail public [the hour
in whieh a] utility files a bankruptcy petition, the retail public utility
shall report this fact to the commission and the TCEQ in writing.

§24.111.  Purchase of Voting Stock or Acquisition of a Controlling In-
terest in a [in Another] Utility.

(a) A utility may not purchase voting stock in and a person
may not acquire a controlling interest in a utility doing business in this
state unless the utility or person files a written application with the
commission no [net] later than the 61st day before the date on which
the transaction is to occur. A controlling interest is defined as a person
or a combination of a person and other family members possessing at
least 50% of the voting stock of the utility; or a person that controls at
least 30% of the stock and is the largest stockholder.

(b) A person purchasing voting stock or acquiring a control-
ling interest in a utility shall [may] be required to demonstrate adequate
financial, managerial, and technical capability for providing continu-
ous and adequate service to the requested area and any areas currently
certificated to the person.

(c) If the person purchasing voting stock or acquiring a con-
trolling interest cannot demonstrate adequate financial capability, the
commission may require [that] the person provide financial assurance
to ensure continuous and adequate utility service is provided to the
CCN service area. The commission shall set the amount of financial
assurance. The form of the financial assurance shall [must] be as spec-
ified in §24.11 of this title (relating to Financial Assurance). The obli-
gation to obtain financial assurance under this chapter does not relieve
an applicant from any requirements to obtain financial assurance in sat-
isfaction of another state agency's rules.

(d) - (e) (No change.)

(f) [€&)] If a hearing is required or if the person or utility fails
to make the application to the commission as required, the purchase of
voting stock or acquisition of a controlling interest may not be com-
pleted unless the commission determines that the proposed transaction
serves the public interest. A purchase or acquisition that is not com-
pleted in accordance with the provisions of this section is void.

(g) The utility or person shall notify the commission within 30
days after the date that the transaction is completed.

(h) Within 30 days of the commission order that allows the
purchase of voting stock or acquisition of a controlling interest to pro-
ceed as proposed, the person purchasing voting stock or acquiring a
controlling interest shall provide a written update on the status of the
transaction, and every 30 days thereafter, until such time that the trans-
action has been completed.

(1) The commission's approval of the purchase of voting stock
or acquisition of a controlling interest in a utility expires 180 days fol-
lowing the date of the commission order that allows the purchase of
stock or a controlling interest to proceed as proposed. If the transaction
has not been consummated within the 180-day time period and unless
the utility or person purchasing voting stock or acquiring a controlling
interest has requested and received an extension from the commission,
the approval is void.

$24.115.  Cessation of Operations by a Retail Public Utility.

(a) Any retail public utility which possesses or is required to
possess a certificate of convenience and necessity (CCN) desiring to
discontinue, reduce or impair retail water or sewer utility service, ex-
cept under the conditions listed in [the] TWC[;] §13.250(b), must file
a petition with the commission which sets out:

(1) - (3) (No change.)

(4) the area affected by the action, including maps as de-
scribed by §24.106(e)(1) - 2)[{HD)] of this title (relating to Notice and
Mapping Requirements for Certificates of Convenience and Necessity
Applications).

(b) The retail public utility shall file a proposed notice to cus-
tomers and any other affected parties. The proposed notice shall in-
clude [The retail publie utility shall submit a propesed netice to be
provided to customers of the utility and other affected parties which
will include the following]:

(1) the name, CCN number(s) (if any), mailing [ and busi-
ness| address, and business telephone number of the retail public utility
which seeks to cease operations;

(2) (No change.)

(3) the anticipated effect of the cessation of operations on
the rates and services provided to the customers; and

(4) [end] a statement that persons(s) [persens] who wish
to intervene or comment upon the action sought should file a request

to intervene or comments with the commission at the commission's
mailing address: Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326 [within 30 days of mailing or publication of notice; whichever
oceurs later].

(c) After reviewing and, if necessary, modifying the proposed
notice, [review by] the commission will provide the notice to[5] the ap-
plicant for mailing [shall mail the netiee] to cities and neighboring retail
public utilities providing the same utility service within two miles of the
outer boundary of the petitioner's service area and any city whose ex-
traterritorial jurisdiction overlaps the petitioner's [applicant's] service
area, [and] to the customers of the petitioner [applieant] proposing to
cease operations, and to any person(s) that have requested service from
the petitioner but that have not yet received service.

(d) The petitioner [applieant] may be required by the commis-
sion to publish notice once each week for two consecutive weeks in
a newspaper of general circulation in the county(ies) [eeunty] of op-
eration which shall include, in addition to the information specified in
subsection (b) of this section:

(1) (No change.)

(2) the name, CCN number(s) (if any), and mailing address
of the owner(s) or authorized representative [ewner] of the retail public
utility; and

(3) the business telephone of the retail public utility.
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(e) The commission may require the petitioner [applieant] to
deliver notice to other affected persons or agencies.

(f) If, 30 days after the required mailed or published notice
has been issued, whichever occurs later, no hearing is requested, the
commission may consider the petition [application] for final decision
without further hearing.

(g) If a hearing is requested, the petition [applieatien] will be
processed in accordance with Chapter 22 of this title (relating to Pro-

cedural Rules).

(h) In no circumstance may a retail public utility which pos-
sesses or is required to possess a CCN [eertificate of convenience and
neeessity], a person who possesses facilities used to provide retail wa-

(3) the number of customer(s) to be transferred, if any;
[if applicable, an affidavit that notice has been provided under TWC,
§13.301: and]

(4) information described in subsection (¢)(3) of this sec-
tion; and

(5) any other information required by the commission.

(c) For the purpose of this section, notice under §24.106 of
this title (relating to Notice and Mapping Requirements for Certificate
of Convenience and Necessity Applications) does not apply. Notice
for a petition requesting approval of a contract between retail public
utilities designating areas to be served and customers to be served shall
be as follows:

ter or sewer utility service, or a water utility or water supply corpo-
ration with less than 15 connections that is operating without a CCN
[eertificate of convenience and neeessity| pursuant to §24.103 of this
title (relating to Certificates Not Required) cease operations without
commission authorization.

(1) In determining whether to grant authorization to the retail
public utility for discontinuation, reduction, or impairment of retail wa-
ter or sewer utility service, the commission shall consider, but is not
limited to, the following factors:

(1) the effect on the customer(s) [eustemers] and
landowner(s) [landowners];

(2) the costs associated with bringing the utility [system]
into compliance;

(3) (No change.)

(4) the applicant's efforts to sell the utility [system], such as
running advertisements, contacting similar adjacent retail public utili-
ties, or discussing cooperative organization with the customers;

(5) the asking price for purchase of the utility [system] as it
relates to the undepreciated original cost of the system for ratemaking
purposes;

(6) - (8) (No change.)

() If a utility abandons [dees abanden] operation of its facil-
ities without commission authorization, the commission may appoint
a temporary manager or place the utility into supervision to take over
operations, management, and finances of the utility and its facilities to
ensure continuous and adequate retail water and/or sewer utility ser-

vice is provided.
$24.117.  Contracts Valid and Enforceable.

(a) Contracts between retail public utilities designating areas
to be served and customers to be served by those retail public utili-
ties, when approved by the commission after notice and hearing, are
valid and enforceable and are incorporated into the corresponding cer-
tificates of [publie] convenience and necessity (CCNs). This section
is applicable to the transfer of service area(s) and customer(s) only be-
tween existing CCN holders. Nothing in this provision negates the re-
quirements of TWCJ;] §13.301 to obtain a new CCN and document the
transfer of assets and facilities between retail public utilities.

(b) Retail public utilities may request approval of a contract
by filing a written petition with the commission [eontracts by filing a
written request with the commission] including:

(1) maps of the area(s) [area] to be transferred pursuant to
§24.119(a) of this title (relating to Filing of Maps);

(2) acopy of the executed contract or agreement;

(1) if there are affected customers to be transferred as part
of the contract, then individual notice to the affected customers shall
be provided by mail, e-mail, or hand delivery. The notice must contain
the current rates, the effective date those rates were instituted, and any
other information required by the commission;

(2) if the decision to enter into a contract between parties
designating area to be transferred was discussed at a city council, board
meeting of a water supply or sewer service corporation, district board
meeting, county commissioner's court, or other regulatory authority
meeting, a copy of the meeting agenda and minutes where the item
was discussed may be considered sufficient notice;

(3) if notices pursuant to paragraphs (1) and/or (2) of this
subsection were provided, an affidavit attesting to the date that notice
was provided and copies of the items in paragraphs (1) and (2) of this
subsection.

§24.118.  Contents of Request for Cease and Desist Order by the
Commission Under TWC [Commission Order Under the Texas Water
Code;] §13.252.

(a) If aretail public utility in constructing or extending a line,
plant or system interferes or attempts to interfere with the operation of
a line, plant, or system of any other retail public utility, or furnishes,
makes available, renders, or extends retail water or sewer utility ser-
vice to any portion of the service area of another retail public utility that
has been granted or is not required to possess a certificate of [publie]
convenience and necessity (CCN), the commission may issue an or-
der prohibiting the construction, extension, or provision of service, or
prescribing terms and conditions for locating the line, plant, or system
affected or for the provision of service. A request for commission or-
der shall include the following:

(1) the name, CCN number(s) (if applicable), e-mail ad-
dress, phone number, and mailing [business] address of the retail pub-
lic utility making the request;

(2) the name, CCN number(s) (if applicable), mailing ad-
dress, phone number (if known) and e-mail address (if known) [and
business address] of the retail public utility which is to be the subject
of the order;

(3) adescription of the alleged interference;

(4) amap showing the service area of the requesting utility
which clearly shows the location of the alleged interference;

(5) copies of any other information or documentation
which would support the position of the requesting utility; and
(6) other information as required by the commission [may
require].
(b) A request for commission order under this section shall be
filed with the commission in the form or a petition and shall contain the
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necessary information under subsection (a) of this section. The peti-
tion must be filed within 180 days from the date the petitioner becomes
aware that another retail public utility is interfering or attempting to
interfere with the operation of a line, plant or system or making avail-
able, rendering or extending retail water or sewer utility service to any
portion of another retail public utility that possesses or is required to
possess a CCN, unless the petitioner can demonstrate good cause for
its failure to file such action within the 180 days.

$24.119.  Filing of Maps.

(a) Applications to obtain or amend a certificate of conve-
nience and necessity (CCN) shall contain:

(1) a small scale (general location) map showing only the
location of the proposed service area(s) in the vicinity of the nearest
town, city, or county;

(2) alarge scale (detailed) map showing only the proposed
service area(s) with enough detail to accurately locate the proposed ser-
vice area(s) in reference to verifiable landmarks, such as roads, rivers,
or railroads;

(3) ametes and bounds survey and/or a recorded plat of the
proposed service area(s) certified by a licensed state land surveyor or a
registered professional land surveyor; or digital mapping data using an
industry standard file format, acceptable to the commission containing
feature class subcomponents of a geodatabase and capable of being
manipulated by the commission staff. The digital mapping data shall
be provided in a coordinate system and datum (project) in either Texas
State Plane Coordinate System or a projection the commission utilizes;
and

(4) if applicable, a map(s) showing any facilities for pro-
duction, transmission, and distribution of its services, customers, or
area currently being served outside its certificated areas. Facilities shall
be shown on subdivision plats, engineering planning maps, or other
large scale maps. Color coding [With applications to obtain or amend
aeemﬁea%eefeeﬂvemeneeaﬂdﬂeeess%yeaehpabheuﬂh%yaﬂd%—
ter supply or sewer service eorporation shall file with the commission
a map or maps of the area or areas being requested in the application
ea%edfet&ﬂpubheﬂ%ﬂﬂysh&ﬂﬁlewﬁhmeeemmis&eﬂamapermaps
showing any facilities, customers, or area currently being served out-
side its certificated arcas. Facilitics shall be shown on United States
neering planning maps; or other large scale maps. A eolor eode] may
be used to distinguish the types of facilities indicated. The location of
any such facility shall be described with such exactness that the facil-
ity can be located "on the ground" from the map or in supplementary
data with reference to physical landmarks where necessary to show its
actual location.

(b) All maps should be filed pursuant to §22.71 of this title
(relating to Filing of Pleadings, Documents and Other Materials) and
§22.72 of this title (Formal Requisites of Pleadings and Documents to
be Filed with the Commission).

$§24.120. Single Certification in Incorporated or Annexed Areas.

(a) If [In the event that] an area is incorporated or annexed by
a municipality, either before or after the effective date of this section,
the municipality and a retail public utility that provides retail water or
sewer utility service to all or part of the area under a certificate of con-
venience and necessity (CCN) may agree in writing that all or part of
the CCN area may be served by a municipally owned utility, by a fran-
chised utility, or by the retail public utility. In this section, the phrase

'franchised utility" [franchised utility] means a retail public utility that

has been granted a franchise by a municipality to provide retail water
or sewer utility service inside municipal boundaries. The agreement
may provide for single or dual certification of all or part of the area, for
the purchase of facilities or property, and for such other or additional
terms that the parties may agree on. If a franchised utility is to serve
the area, the franchised utility shall also be a party to the agreement.
The executed agreement shall be filed on a completed form prescribed
by the commission for an application pursuant to TWC §13.255, along
with mapping information filed in accordance with §24.106(e) of this
title (relating to Notice and Mapping Requirements for Certificate of
Convenience and Necessity Applications). After these items have been
properly filed, the commission [with the commission; and the commis-
ston; on receipt of the agreement;| shall incorporate the terms of the
agreement into the respective CCNs [eertificates of eonvenience and
neeessity] of the parties to the agreement.

(b) If an agreement is not executed within 180 days after the
municipality, in writing, notifies the retail public utility of its intent to
provide service to the incorporated or annexed area, and if the munici-
pality desires and intends to provide retail water or sewer utility service
to the area, the municipality, prior to providing service to the area, shall
file a completed [ar] application with the commission along with the
corresponding mapping information in accordance with §24.106(e) to
grant single certification to the municipally owned retail water or sewer
utility or to a franchised utility. The municipality shall also provide
to the retail public utility a copy of the application and corresponding
mapping information filed with the commission. If an application for
single certification is filed without an executed agreement between the
parties to the agreement, the commission shall fix a time and place for
a hearing and shall give notice of the hearing to the municipality and
franchised utility, if any, and notice of the application and hearing to
the retail public utility. Within ten calendar days after receipt of notice
that a decertification process has been initiated, a retail public utility
with outstanding debt secured by one or more liens shall:

(1) file a written list with the name(s) and address(es) of the
lienholder(s) and the amount of outstanding debt with the commission
[submit to the commission a written list with the names and addresses
of the lienholders and the amount of debt]; and

(2) notify the lienholder(s) [lienholder] of the decertifica-
tion process and request that the lienholder(s) [lienhelder] provide in-
formation to the commission sufficient to establish the amount of com-
pensation necessary to avoid impairment of any debt allocable to the
area in question.

(c) The commission shall grant single certification to the mu-
nicipality. The commission shall also determine whether single certi-
fication as requested by the municipality would result in property of a
retail public utility being rendered useless or valueless to the retail pub-
lic utility, and shall determine in its order the monetary amount that is
adequate and just to compensate the retail public utility for such prop-
erty. If the municipality in its application has requested the transfer
of specified property of the retail public utility to the municipality or
to a franchised utility, the commission shall also determine in its or-
der the adequate and just compensation to be paid for such property
under the provisions of this section, including an award for damages
to property remaining in the ownership of the retail public utility after
single certification. The order of the commission shall not be effective
to transfer property. A transfer of property may only be obtained under
this section by a court judgment rendered under TWC[;] §13.255(d) or
(e). The granting [grant] of single certification by the commission shall
go into effect on the date the municipality or franchised utility, as the
case may be, pays adequate and just compensation in accordance with
the court order, or pays an amount into the registry of the court or to
the retail public utility under TWCJ;] §13.255(f). If the court judgment
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provides that the retail public utility is not entitled to any compensation,
the granting [grant] of single certification shall go into effect when the
court judgment becomes final. The municipality or franchised utility
must provide to each customer of the retail public utility being acquired
an individual written notice within 60 days after the effective date for
the transfer specified in the court judgment. The notice must clearly ad-
vise the customer of the name and contact information [identity| of the
new service provider, the reason for the transfer, the rates to be charged
by the new service provider, and the effective date of those rates.

(d) - (h) (No change.)

(i) A municipality or a franchised utility may dismiss an ap-
plication for single certification without prejudice at any time before
a judgment becomes final provided the municipality or the franchised
public utility has not taken physical possession of property of the retail
public utility or made payment for such right under TWC[;] §13.255(f).

(G) (No change.)

(k) This section shall apply only in a case where:

(1) the retail public utility that is authorized to serve in the
CCN [eettificated] area that is annexed or incorporated by the munici-
pality is a nonprofit water supply or sewer service corporation, a special
utility district under TWC[;] Chapter 65, or a fresh water supply dis-
trict under TWC[;] Chapter 53; or

(2) (No change.)

(1) - (m) (No change.)

(n) The commission shall deny an application for single cer-
tification by a municipality that fails to demonstrate compliance with
the TCEQ's minimum design requirements for public drinking water
and/or has failed to demonstrate compliance with TCEQ's wastewater
permit rules [The commission shall deny an application for single eerti-
fication by a munieipality that fails to obtain a finding from TCEQ that
ments for public drinking water systems; pursuant to 30 TAC Chapter
290, Subchapter D (relating to Rules and Regulations for Public Water
Systems)].

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603656

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 936-7223

¢ ¢ ¢
16 TAC §24.112

The repeal is proposed under the Texas Water Code Annotated
§13.041(b) (West 2008 & Supp. 2015) (TWC), which provides
the Public Utility Commission with the authority to make and en-
force rules reasonably required in the exercise of its powers and
jurisdiction.

Cross Reference to Statutes: TWC §13.041(b)

§24.112.  Transfer of Certificate of Convenience and Necessity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603654

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 936-7223

¢ ¢ ¢

SUBCHAPTER J. ENFORCEMENT,
SUPERVISION, AND RECEIVERSHIP
16 TAC §24.142, §24.143

The amendments are proposed under the Texas Water Code
Annotated §13.041(b) (West 2008 & Supp. 2015) (TWC), which
provides the Public Utility Commission with the authority to make
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction.

Cross Reference to Statutes: TWC §13.041(b)

§24.142.  Operation of Utility that Discontinues Operation or is Re-
ferred for Appointment of a Receiver.

(a) The commission, after providing to a [the] utility notice
and an opportunity for a hearing, may authorize a willing person, mu-
nicipality, or political subdivision to temporarily manage and/or [and]
operate a utility that:

(1) (No change.)

(2) isbeing referred to the attorney general for the appoint-
ment of a receiver under TWC[;] §13.412 for:

(A) - (C) (No change.)

(b) The commission may appoint a person, municipality, or
political subdivision under this section by emergency order under
Chapter 22, Subchapter P of this title (relating to Emergency Orders
for Water Utilities). A corporation may be appointed as a temporary
manager.

(c) - (d) (No change.)
$24.143.  Operation of a Utility by a Temporary Manager.

(a) By emergency order under TWC[; §5-507 and] §13.4132,
the commission may appoint a person, municipality, or political subdi-
vision under Chapter 22, Subchapter P of this title (relating to Emer-
gency Orders for Water Utilities) to temporarily manage and/or [an€]
operate a utility that has discontinued or abandoned operations or the
provision of service, or which has been or is being referred to the attor-
ney general for the appointment of a receiver under TWC[;] §13.412.

(b) A person, municipality, or political subdivision appointed
under this section has the powers and duties necessary to ensure the
continued operation of the utility and the provision of continuous and
adequate service [serviees] to customers, including the power and duty
to:

(1)-(9) (No change.)
(¢) (No change.)

(d) The temporary manager shall serve a term of 180 days [ene
year|, unless:
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(1) - (4) (No change.)
(e) - (i) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603657

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 936-7223

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 357. REGIONAL WATER
PLANNING

The Texas Water Development Board ("TWDB" or "board")
proposes amendments to §§357.10 - 357.12, 357.20 - 357.22,
357.30 - 357.35, 357.40, 357.42 - 357.45, 357.50, 357.51,
357.60, 357.62, and 357.64, relating to the regional water
planning process. New §357.46 is proposed.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED AMENDMENTS AND NEW SECTION.

The purpose of the amendments and new section is to imple-
ment legislative changes from Senate Bill (SB) 1101, 84th Leg-
islative Session, House Bill (HB) 4, 83rd Legislative Session, and
HB 3357 and HB 30, 84th Legislative Session; improve the plan-
ning process and increase flexibility in planning; reduce certain
unessential reporting requirements; address stakeholder con-
cerns raised during the previous planning cycle; standardize lan-
guage; and clarify rules and refine definitions to make them more
understandable and user-friendly. The specific provisions being
amended or added and the reasons for the amendments and
new section are addressed in more detail below.

SECTION BY SECTION DISCUSSION OF PROPOSED
AMENDMENTS AND NEW SECTION.

Subchapter A. General Definitions.
Section 357.10. Definitions and Acronyms.

The proposed amendments to 31 Texas Administrative Code
(TAC) §357.10 (relating to Definitions and Acronyms) proposes
multiple changes to existing definitions and definitions for multi-
ple new terms, as well as capitalization of defined terms as re-
flected throughout the proposed chapter revision. The amended
and new definitions are intended to clarify the meanings of terms
commonly used in the regional and state water planning process.
The section has been renumbered to reflect the addition of new
definitions.

The definition of "Agricultural Water Conservation" is added to
clarify this commonly-used water management strategy (WMS)
in the state and regional water plans. Title 31 TAC §363.1302 de-

fines agricultural water conservation, and the proposed amend-
ment references that definition.

The definition of "Availability" is revised to clarify its meaning and
distinguish "Availability" from "Existing Water Supply". The dis-
tinction being that availability is the total amount of raw water
that could be produced from a source during drought of record
conditions, while existing water supply is the amount of that wa-
ter that is physically and legally available for use by a water user
group (WUG).

The discussion of "consistency between a regional water plan
(RWP) and a desired future condition" is relocated to 31 TAC
§357.32(d)(1) and adds references to a modeled available
groundwater (MAG) peak factor. The current definition requires
an existing water supply or a recommended WMS to not exceed
modeled available groundwater to be consistent. The proposed
amendment modifies the measure of consistency to include a
MAG peak factor greater than the modeled available groundwa-
ter value or to allow for other availability estimates where there
is no modeled available groundwater value or where 31 TAC
§357.32(d)(2) applies.

The definition of "County-Other" is revised to accommodate the
revised definition of "Water User Group" under the approach of
utility-based planning as delineated by water provider service
areas.

The definition of "Drought Management Water Management
Strategy" is added to clarify the term as used in practice since
regional water planning groups (RWPGs) evaluate and recom-
mend drought management measures as quantified strategies
in RWPs.

The definition of "Drought of Record" is revised to add the words
"historical records indicate that" and "would have" to clarify that
a drought of record is based on historical records and modeling
that indicate a period of least amount of water supply.

The definition of "Existing Water Supply" is revised to clarify its
meaning and more clearly distinguish it from "Availability". The
distinction being that availability is the total amount of raw water
that could be produced from a source during drought of record
conditions, while existing water supply is the amount of that wa-
ter that is physically and legally available for use by a WUG.

The definition of "Firm Yield" is revised to specify that a firm yield
calculation must assume that applicable permit conditions are
met. Adding this requirement is consistent with the firm yield
definition in Texas Commission on Environmental Quality rules,
30 TAC §297.1(20). The definition is also amended to replace
the word "reasonable" with "anticipated" before "sedimentation
rates" because "anticipated" more accurately describes the use
of sedimentation rates in the planning process due to its predic-
tive nature.

The definition of "Major Water Provider", or "MWP", is added
to define this category of water supplier. An MWP is a signifi-
cant public or private WUG or wholesale water provider (WWP),
whose significance is determined by the RWPG, and provides
water for any water use category in a regional water planning
area (RWPA). Major water provider is defined because it is a
category of water provider that is proposed to be used for re-
porting purposes in regional and state water planning instead of
previous WWP-based reporting requirements. Wholesale water
providers were previously defined based upon a static volumetric
threshold of water supplied that resulted in fluctuations in cate-
gories during each planning cycle due to changes in reported
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annual water use. The revision gives RWPGs more flexibility in
deciding on which large water provider they want to report infor-
mation in their RWPs and facilitates the use of a single, stable
list of entities.

The definition "Modeled Available Groundwater (MAG) Peak
Factor" is added, along with an amendment to §357.32(d), to
provide flexibility in planning for groundwater availability while
ensuring consistency with long-term desired future conditions
and integrity of the planning process. The definition specifies
that a MAG peak factor would be expressed as a percentage
of modeled available groundwater (e.g., greater than 100 per-
cent) and would represent the quantified annual groundwater
availability temporarily available, for planning purposes. The
MAG peak factor may accommodate anticipated fluctuations
in pumping between wet and dry periods or may account for
other shifts in the timing of pumping while remaining consistent
with desired future conditions. This is a quantified groundwater
availability for pumping, not permitting, to be utilized for planning
purposes only and is not intended as a limit to permits.

The definition of "Planning Decades" is added to clarify the sig-
nificance of demands, supplies, needs, and strategy volumes
as reported in regional and state water plans (2020, 2030, 2040,
etc.). The new definition clarifies that data associated with a par-
ticular year represent conditions occurring in that single year. A
WMS associated with a particular decade year "snapshot" (e.qg.
2030) in a regional or state water plan would come online before
or in that year.

The definition of "RWPG-Estimated Groundwater Availability"
is added along with an amendment to §357.32(d) to implement
changes required by Senate Bill (SB) 1101, 84th Legislative
Session (relating to the Authority to Determine the Supply of
Groundwater in and Potential Impacts on Public Health of Cer-
tain Regional Water Plans) and to reflect the planning practice of
groundwater availability estimation for areas where no desired
future condition has been adopted. Senate Bill 1101 amended
Texas Water Code (TWC), §16.053(e)(2-a) to require an RWPG
with no groundwater conservation districts (GCDs) within its
regional water planning area (RWPA) to determine the supply
of groundwater for regional planning purposes.

The definition of "Reuse" is added to clarify this commonly-used
WMS in the state and regional water plans. Board rule, 31 TAC
§363.1302(14), defines reuse, and the proposed amendment
references that definition to make it consistent with the Board's
State Water Implementation Fund for Texas (SWIFT) rules.

The definition of "State Water Planning Database" is added to
explain that the database, maintained by TWDB, is used to col-
lect, store, and disseminate regional and state water planning
data such as population, water demand projections, existing wa-
ter supplies, WMSs, and capital projects.

The definition of "Unmet Water Need" is added to clarify the por-
tion of a water need that is not met by recommended WMSs in a
regional or state water plan. The new definition of "Unmet Wa-
ter Need", along with the new definition for "Water Need", are
intended to clarify the use of these terms in the water planning
process.

The definition of "Water Conservation Measures" is revised
to add language from the definition of "Water Conservation"
in 31 TAC §363.1302(18) to make it more consistent with the
Board's State Water Implementation Fund for Texas rules. The
amendment also adds new language to clarify that, for planning
purposes, water conservation measures do not include projects

that develop new supplies, such as new reservoirs or aquifer
storage and recovery projects. This clarification is proposed to
reduce confusion regarding the delineation between strategies
or projects which conserve existing supplies and strategies or
projects that develop new supplies, for example, by storing
water for later use.

The definition of "Water Conservation Plan" is revised to remove
the words "more than" from the first sentence because those
words are redundant and inconsistent with the language in TWC,
§11.1271. The revised definition also adds a period at the end
of the first sentence.

The definition of "Water Conservation Strategy" is added to dis-
cuss a WMS that saves quantified volumes of water using water
conservation measures.

The definition of "Water Demand" is added to discuss the vol-
ume of water that a WUG would require during drought of record
conditions for its anticipated domestic, public, and/or economic
activities.

The definition of "Water Management Strategy", or "WMS",
is revised to remove the words "or specific project" to distin-
guish between a "Water Management Strategy" and a "Water
Management Strategy Project”, which is defined in proposed
§357.10(39). The revision is intended to clarify that a strategy is
a plan to meet a water need of a WUG, which may or may not
require capital projects to be implemented.

The definition of "Water Management Strategy Project”, or
"WMSP", is added to distinguish between a "Water Management
Strategy Project" and a "Water Management Strategy”. As dis-
cussed above, a water management strategy is a plan to meet
a water need; however, a water management strategy project
is an infrastructure project that may be required to implement
a water management strategy. The proposed definition spec-
ifies that water management strategy projects have non-zero
capital costs and would develop, deliver, or treat additional
water supply volumes, or conserve water for water user groups
or wholesale water suppliers. The proposed definition also
clarifies that one water management strategy project may be
associated with multiple WMSs. For example, the construction
of a single reservoir project may support multiple water user
group strategies that use that new supply.

The definition of "Water Need" is added to explain the difference
between projected water demands and existing water supplies.
When existing water supply is less than the projected demand,
there is the potential for a water shortage, or water need. The
new definition for water need is intended to clarify the use of the
term in the water planning process.

The definition of "Water User Group", or "WUG", is revised to be
more consistent across all municipal water users and to reflect
a utility-based planning approach. The current definition qual-
ifies municipal water user groups on both a population thresh-
old (500) for cities and a different, volumetric threshold (280
acre-feet) for non-city water utilities, creating a significant dispar-
ity between the size thresholds of the included entities. The revi-
sion would create a single, standard, volume-based criterion of
100 acre-feet per year for all municipal retail water utilities owned
by a public or non-profit organization (not including private in-
vestor-owned utilities). The proposed 100-acre-foot threshold is
designed to put rural and urban municipal use on an even footing
regarding who is planned for and to increase the rural population
that is planned for in discreet water user groups, as opposed to
being classified as county-other. The 100-acre-foot threshold
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will result in what is considered a manageable increase in the
number of WUGs for which population and water demands must
be projected for by the agency and planned for by RWPGs using
existing resources.

The proposed rule also adds the 100 acre-feet per year crite-
ria for privately-owned utilities that request inclusion as a water
user group. Under this proposed revision, the 100 acre-feet per
year requirement is for each owned water system and must be
for municipal use. Additionally, the associated RWPG must con-
cur with the request for inclusion. This change is proposed as
§357.10(41)(B).

The proposed rule also adds the 100 acre-feet per year criteria
for institutions or facilities that request inclusion as a municipal
water user group, with the associated RWPG required to con-
cur with the request for inclusion. This change is proposed as
§357.10(41)(C).

The proposed rule also amends the definition of WUG to re-
quire that the inclusion of a collective reporting unit as water user
group must be requested by the RWPG. This change is proposed
as §357.10(41)(D).

The definition of "Wholesale Water Provider", or "WWP", is re-
vised to eliminate the annual 1,000 acre-foot delivery or sales
threshold and stipulate that the RWPG will determine the whole-
sale water providers in its region. The definition also inserts lan-
guage to specify that a wholesale water provider may deliver or
sell treated or raw wholesale water to water user groups or other
wholesale water providers. The intent of this proposed revision
is to provide flexibility to RWPGs and to clarify how wholesale
water providers are designated.

Subchapter B. Guidance Principles and Notice Requirements.
Section 357.21. Notice and Public Participation.

Section 357.21 is revised to implement changes consistent with
HB 3357, 84th Legislative Session. HB 3357 (relating to Per-
mitted Methods for Certain Political Subdivisions to Post Notice
of a Meeting) amended Texas Government Code, §551.053(a)
and (c), allowing a political subdivision or district to post notice of
its meetings on its website as an alternative to providing notice
to the county clerk of the county in which its administrative of-
fices are located, which was the previous statutory requirement.
While an RWPG is not a political subdivision or district, the ad-
ministrators for the planning groups are, and a number of them
had asked for flexibility in notice requirements.

Section 357.21(b)(4) is revised to add the words "in writing" to
clarify that notice to RWPG members, and to people and enti-
ties who have requested notice, must be made in writing, which
includes by email notification. As a result of this change, the
words "either in writing or email as requested by the person or
entity" are removed from §357.21(b)(4)(B) because they are no
longer necessary. Section 357.21(b)(4) is also amended to re-
move subparagraph (C), which requires the RWPG to provide
notice to each county clerk in the regional water planning area
(RWPA). The removal of subparagraph (C) is proposed to make
the rule consistent with HB 3357, which gives a political subdivi-
sion or district the option to give notice to the county clerk in the
county where its administrative offices are located, or post the
notice on its website.

Section 357.21(b)(5)(A) is revised to add language allowing an
RWPG to post its meeting notice and agenda on its website or
the website of the host political subdivision - or to provide the
notice and agenda in writing to the county clerk of the county in

which the administrative offices of the political subdivision are lo-
cated and to remove the option for an RWPG to post its meeting
notice and agenda on the board's website instead of its own.

Section 357.21(c)(4) is revised to add the words "in writing" to
clarify that notice to RWPG members, and to people and entities
who have requested notice, must be made in writing. As a result
of this change, the words "either in writing or email as requested
by the person or entity" are removed from §357.21(c)(4)(B) be-
cause they are no longer necessary. Section 357.21(c)(4) is
also amended to remove subparagraph (C), which requires the
RWPG to provide notice to each county clerk in the RWPA. The
removal of subparagraph (C) is proposed to make the rule con-
sistent with HB 3357, which gives a political subdivision or dis-
trict the option to give notice to the county clerk in the county
where its administrative offices are located, or post the notice on
its website.

Section 357.21(c)(5)(A) is revised to add language allowing an
RWPG to post its meeting notice and agenda on its website or
the website of the host political subdivision - or to provide the
notice and agenda in writing to the county clerk of the county in
which the administrative offices of the political subdivision are lo-
cated and to remove the option for an RWPG to post its meeting
notice and agenda on the board's website instead of its own.

Section 357.21(d)(1) is revised to remove the words "request-
ing research and planning funds from the board" so the notice
requirements in §357.21(d) would no longer apply to that ac-
tion. Section 357.21(d)(2)(B) and (4) are also proposed to be
removed for the same reason. The words "as follows:" are pro-
posed to be removed and §357.21(d)(2)(A) is consolidated into
§357.21(d)(2), since the proposed deletion of §357.21(d)(2)(B)
would eliminate the need for a list. Section 357.21(d) is pro-
posed to be renumbered to accommodate the deletions. Be-
fore rule amendments were made in August 2012, requesting
research and planning funds did not require that notice be posted
on the Secretary of State's website or in the Texas Register. The
2012 rule amendments inadvertently added those posting re-
quirements, and this proposed amendment would remove them.
To specify the notice requirements for requesting research and
planning funds from the board, the board proposes to add new
§357.21(e), which will be discussed below.

Section 357.21(d)(5) is revised by renumbering it to
§357.21(d)(4) and by substituting the words "electronic
media" for the words "an electronic disc, or drive" in the list of
acceptable formats. The term electronic media is proposed
to be inserted because it is a catch-all term for future formats
that may be used by an RWPG to transmit copies of an initially
prepared plan (IPP). Electronic media includes electronic discs
or drives, so this proposed change does not limit the use of
those formats, but instead, expands the present or future
formats that may be used. The format used is still limited by
the capability of the facility being provided the IPP. Section
357.21(d)(4) is also revised to add the words "through an
electronic web link" to the list of acceptable formats that an
RWPG may use to provide copies of its IPP. As with the other
proposed revisions to the list of acceptable formats, the intent
is to expand the present and future formats that may be used.
Section 357.21(d)(4) is also revised to specify that the public
inspection requirement only applies to IPPs. This change is
proposed to clearly reflect the statutory requirement in TWC,
§16.053(i).

Section 357.21(d)(7) is renumbered to §357.21(d)(6) and re-
vised to add language to proposed §357.21(d)(6)(A) allowing
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an RWPG to post its meeting notice and agenda on its website
or the website of the host political subdivision - or to provide the
notice and agenda in writing to the county clerk of the county
in which the administrative offices of the political subdivision is
located and remove the option for an RWPG to post its meeting
notice and agenda on the board's website instead of its own.

Section 357.21 is revised to add new §357.21(e) designating no-
tice requirements for RWPGs that are requesting research and
planning funds from the board. Rule changes in August 2012 in-
advertently required that notice of RWPG requests for research
and planning funds from the board be posted on the Secretary
of State's website and in the Texas Register. The intent of the
proposed change is to restore the previous notice requirements.

Section 357.22. General Considerations for Development of Re-
gional Water Plans.

Section 357.22(a) is revised to implement a change to TWC,
§16.053(e)(5)(A), made by SB 1101, 84th Legislative Session
(relating to the Authority to Determine the Supply of Groundwa-
ter in and Potential Impacts on Public Health of Certain Regional
Water Plans). The SB 1101 change to §16.053(e)(5)(A) requires
that each RWPG must submit an RWP that includes consider-
ation of potential impacts on public health, safety, or welfare in
the state. Section 357.22(a) is revised to reflect the change to
§16.053(e)(5)(A) by inserting "potential impacts on public health,
safety, or welfare" into the list of factors considered by the RWPG
in developing its plan as §357.22(a)(13) and the list is renum-
bered to reflect the addition. Other proposed rule changes re-
sulting from SB 1101 are discussed below in §357.32.

Subchapter C. Planning Activities for Needs Analysis and Strat-
egy Recommendations.

Section 357.30. Description of the Regional Water Planning
Area.

Section 357.30(4) is revised to change the requirement from
identifying "wholesale water providers" to identifying "major wa-
ter providers". The revision gives RWPGs more flexibility in de-
ciding on which large water providers they want to report infor-
mation in their regional water plans.

Section 357.31. Projected Population and Water Demands.

Section 357.31(b) is revised to require RWPGs to report pro-
jected water demands for MWPs instead of WWPs. The pro-
posed rule would also remove the requirements that RWPGs re-
port projected water demands of WWPs for each county or por-
tion of a county in the RWPA and for each river basin within each
county or portion of a county. This change is proposed to clarify
and ensure consistency of reporting requirements in the RWPs
and to remove nonessential reporting.

The revision would also change the RWPG's requirement from
"report" to "evaluate" regarding contractual obligations of WUGs
and WWPs beyond the projected demands for those entities.
This change is proposed to retain required analysis during plan
development yet remove nonessential reporting requirements
associated with proposed changes to §357.31(b).

Section 357.31(d) is revised to change the requirement from "de-
termine and report" to only "report" how changes in plumbing
fixtures would affect municipal water demands. In practice, the
effects of plumbing code savings are currently determined by the
TWDB, and RWPGs only report them in the RWP. The proposed
change is intended to more accurately reflect actual practice and
expectations.

The proposed rule would also change §357.31(f) reporting re-
quirements for projections to present data for MWPs rather than
WWPs. This change is proposed to clarify and ensure con-
sistency of reporting requirements in the RWPs and to remove
nonessential reporting.

Section 357.32. Water Supply Analysis.

Section 357.32(c) is revised to reorganize, improve, and clarify
the requirements and specify how evaluations of run of river sur-
face water (water available for diversion when stream flow levels
are sufficient) should be conducted in line with planning practice.
Language regarding evaluation of existing stored surface water
is moved from the beginning of §357.32(c) to new §357.32(c)(1)
and the word "stored" is added to clarify that the requirement
applies to stored water. Section 357.32(c)(2) is added to specify
that evaluation of existing run of river surface water availability
for municipal WUGs must be based on the minimum monthly di-
version amounts that are available 100% of the time, if that run
of river supply is the only supply for the municipal WUG. The
revision is intended to clarify and improve the requirements for
evaluation of existing surface water supplies by RWPGs by spec-
ifying more realistic and sensible modeling criteria that must be
followed in evaluating water supply during drought of record con-
ditions.

Section 357.32(c) is revised to clarify water availability evalu-
ation requirements for existing surface water. In the first sen-
tence of proposed amended §357.32(c), the plural "analyses" is
inserted to replace the singular "analysis" because RWPGs per-
form multiple water supply analyses in the development of the
RWHP. In the second sentence of revised §357.32(c), the words
"As the default approach for evaluating existing supplies" are
added at the beginning of the sentence to clarify that the listed
assumptions are to be used unless a variance is approved by
the EA.

Section 357.32(c) is revised to include the words "use antic-
ipated sedimentation" as the default assumption that RWPGs
should use in the evaluation of existing water supplies. Sedi-
mentation is not considered in the unmodified TCEQ WAM Run
3, because it is not considered in permitting of water rights; how-
ever, the physical effects of sedimentation on the firm yield of
surface water reservoirs is relevant for planning purposes and is
consistent with the proposed definition in §357.10(15).

Section 357.32(c) is revised to include the words "better, more
representative"” to replace the word "other". The intent of this pro-
posed change is to emphasize to RWPGs that they should use
the best available site-specific information and the most appro-
priate modeling assumptions for planning. The RWPGs are en-
couraged to consider using assumptions that are appropriate for
evaluating existing supplies in their planning areas. The words
"and approved in writing by the EA" are included at the end of
the last sentence of §357.32(c) to clarify and reinforce that us-
ing information different than that available from TCEQ requires
written approval from the EA.

The availability requirements for existing supplies of stored and
run of river water are split out from §357.32(c) as §357.32(c)(1)
and (2) respectively. Proposed §357.32(c)(2) clarifies that avail-
ability of existing run of river supplies for municipal WUGs with
run of river supplies as their sole source of water will be based
on minimum amounts available for diversion in 100% of months
in the TCEQ Water Availability Model period of record.

Section 357.32(d) is revised to replace "Board" with "EA" in ref-
erence to issuance of modeled available groundwater volumes.
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The existing rule incorrectly states that modeled available
groundwater volumes are issued by the board; the proposed
change is intended to correct the statement.

A new §357.32(d)(1) is added to implement SB 1101. The new
language states that the RWPG shall determine groundwater
availability for planning purposes where applicable; the board
shall review and approve that the availability is physically com-
patible with desired future conditions in relevant aquifers; and
the EA shall use the board's groundwater availability models to
conduct the physical compatibility review. The intent of the pro-
posed rule is to implement SB 1101.

SB 1101, 84th Legislative Session (relating to the Authority to
Determine the Supply of Groundwater in and Potential Impacts
on Public Health in Certain Regional Water Plans), amended
TWC, §16.053(e)(2-a) to require an RWPG with no GCDs within
its RWPA to determine the supply of groundwater for regional
planning purposes. The bill stipulates that the board shall re-
view and approve that the groundwater supply determined by
the RWPG is physically compatible with desired future condi-
tions for the relevant aquifers in the groundwater management
area (GMA) that are regulated by GCDs. The bill requires that
the review of physical compatibility be done using the board's
groundwater availability models. At this time, the bill only ap-
plies to the North East Texas RWPG (Region D) because it is
the only RWPG in the state with no GCDs in its RWPA as of the
date of this proposed revision.

Section 357.32(d)(3) is added to allow RWPGs to request use
of a MAG peak factor to accommodate temporary increases in
annual availability. TWC, §36.1132 requires management of
groundwater production on a long-term basis which, in prac-
tice, may include variations in availability from year to year in
response to relative wet and dry periods. Additionally, most of
the modeled available groundwater values were developed for
long-term average, not drought of record, conditions.

The new §357.32(d)(3) would allow RWPGs to request the
application of a MAG peak factor, in the form of a percentage of
a modeled available groundwater value (e.g., greater than 100
percent) to better reflect, for regional water planning purposes,
the quantified, temporary, projected groundwater pumping. The
MAG peak factor may accommodate anticipated fluctuations
in pumping between wet and dry periods or may account for
other shifts in the timing of pumping while remaining consis-
tent with desired future conditions. The purpose of proposed
new §357.32(d)(3) is to provide relief from the stricter limit on
groundwater availability in current §357.32(d). The intent is to
allow regional water plans to reflect more realistic groundwater
pumping, where appropriate and approved by relevant regula-
tory or permitting districts, while maintaining consistency with
the desired future conditions and maintaining the integrity of the
planning process.

A MAG peak factor, requested under proposed §357.32(d)(3),
would be submitted to the board in the form of a percentage of
a modeled available groundwater value (e.g., greater than 100
percent). If approved, the MAG peak factor would be applied
to the associated modeled available groundwater volume in the
state water planning database to calculate the modified availabil-
ity volume that would be used by RWPGs for planning.

Section 357.32(d)(3) states that the EA shall consider a request
from an RWPG to apply a MAG peak factor. The proposed rule
explains that the MAG peak factor must be expressed as a per-
centage (e.g., greater than 100 percent) of the modeled ground-

water availability value to accommodate temporary increases in
availability.

The new §357.32(d)(3)(A) stipulates that the request must
include written concurrence from the GCD, or representatives of
the groundwater management area, if no GCD exists. The new
§357.32(d)(3)(B) requires that the request must also provide
its technical basis, and the new §357.32(d)(3)(C) requires that
the request must document how the temporary increase would
not prevent the GCD from managing groundwater resources to
achieve desired future conditions.

Section 357.32(g) is amended to change the reporting require-
ment for evaluation results under §357.31(a) and (b) from report-
ing by WUG and WWP to reporting by WUG and MWP.

Section 357.33. Needs Analysis: Comparison of Water Supplies
and Demands.

Section 357.33 is revised to clarify reporting requirements and
ensure that RWPGs report and present surpluses, needs, and
secondary needs for the most significant water suppliers as iden-
tified by the RWPGs.

Section 357.33(b) is revised to replace the requirement to report
surpluses or needs for WWPs with MWPs. The requirement to
report surpluses and needs for WUGs would remain unchanged.

Section 357.33(d) is revised to change reporting of results for
WUGs and WWPs to reporting for WUGs and MWPs.

Section 357.33(e) is revised to change the requirement to
present secondary water needs volumes from presenting for
WUGs and WWPs to presenting for WUGs and MWPs.

Section 357.34. Identification and Evaluation of Potentially Fea-
sible Water Management Strategies and Water Management
Strategy Projects.

Consistent with the proposed definition of "water management
strategy project”, §357.34 is revised to add "and Water Manage-
ment Strategy Projects" to its title and add the words "and the
WMSPs required to implement those strategies" to §357.34(a)
to specifically require RWPGs to identify and evaluate WMSPs
in RWPs. Similarly, the revision inserts the words "and associ-
ated WMSPs" in renumbered §357.34(e) and inserts the words
"and WMSPs" in renumbered §357.34(f).

Section 357.34(c)(2) is revised to specify seawater and brack-
ish groundwater as desalination WMSs that RWPGs must con-
sider when identifying potentially feasible strategies during the
development of RWPs. The proposed revision is to implement
changes consistent with House Bill (HB) 30, 84th Legislative
Session. HB 30 (relating to the Development of Seawater and
Brackish Groundwater) which specifically requires that seawater
desalination and brackish groundwater desalination be consid-
ered by RWPGs.

Section 357.34(d) is added to clarify that all recommended
WMSs and WMSPs that are entered into the state water plan-
ning database and prioritized by RWPGs must reduce water
consumption, reduce water loss or waste; improve water use
efficiency; or develop, deliver, or treat additional water supply
volumes to WUGs or WWPs in at least one planning decade
such that during drought of record conditions water is available.
The language also stipulates that WMSs that do not meet those
requirements must be identified and presented separately in
the RWP and are not eligible for SWIFT funding. Examples
of WMSs and WMSPs that do not meet the requirements of
§357.34(d) could include, but are not limited to, new retail dis-
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tribution facilities that do not convey additional water supplies;
new wells required to replace aging wells; and maintenance
of, or upgrades to, existing equipment or facilities that do not
increase volumetric water supply.

The intent of proposed §357.34(d) is to clarify a SWIFT eligibility
requirement for WMSs and WMSPs and to accommodate the
inclusion of WMSs or WMSPs to facilitate permitting or other
activities associated with other agencies that may not conserve
or develop supplies under drought of record conditions.

Section 357.34 is renumbered to accommodate the addition of
§357.34(d).

Section 357.35. Recommended and Alternative Water Manage-
ment Strategies and Water Management Strategy Projects.

Section 357.35 is revised to add the words "and Water Manage-
ment Strategy Projects" to the end of the title. The purpose of
the proposed amendment is to require RWPGs to recommend
WMSPs separately from WMSs.

Section 357.35 was also revised to add the text "and water man-
agement strategy projects required to implement them" and "and
Water Management Strategy Projects" to §357.35(a).

Section 357.35(g)(1) is revised to remove the requirement to re-
port WWP data split by river basins, counties, or RWPAs. This
change is proposed to remove unessential reporting require-
ments in the RWPs.

Section 357.35(g)(2) is revised to change the term "safety factor"
to "management supply factor" and clarify that the board calcu-
lates these values and provides them to the RWPGs to include
in their RWPs for reporting purposes only.

Subchapter D. Impacts, Drought Response, Policy Recommen-
dations, and Implementation.

Section 357.40. Impacts of Regional Water Plan.

Section 357.40(b) is revised to renumber references to correctly
reflect revisions from §357.34.

Section 357.44. Infrastructure Financing Analysis.

Section 357.44 is revised to add the words "and associated WM-
SPs" to specify that reporting of infrastructure financing must
also include WMSPs.

Section 357.46. Prioritization of Projects by Regional Water
Planning Groups.

New §357.46 is added to require each RWPG to prioritize the
recommended WMSPs in its RWP and submit the prioritization
separately with its adopted RWP. The proposed new section
specifies that the prioritization of projects must be performed in
accordance with the uniform standards developed by the stake-
holder committee established under TWC, §15.436(c), in place
at the time it adopts its RWP. Prioritization of WMSPs is neces-
sary toimplement HB 4, 83rd Legislative Session, which requires
prioritization of recommended projects for SWIFT.

Subchapter E. Adoption, Submittal, and Amendments to Re-
gional Water Plans.

Section 357.50. Adoption, Submittal, and Approval of Regional
Water Plans.

Section 357.50(a) is revised to correctly reference the appropri-
ate subsection of the rule.

Section 357.50(g)(2)(B) is revised to include the words "state
water" in front of "planning" in the first sentence and insert "state
water planning" in front of "database" in the second sentence.
These changes are intended to specify that the rule refers to the
state water planning database, as that term is defined in §357.10
of this rule revision.

A new §357.50(j) is added to address the inclusion of unmet
municipal water needs in RWPs. The intent of the proposed
new subsection is to explain the basic elements that must be
included in an RWP to justify including unmet municipal water
needs. The rule requires that, in order for the board to con-
sider approval of an RWP with unmet municipal water needs, the
RWP must provide adequate justification including: document
that the RWPG considered all potentially feasible WMSs and ex-
plain why additional conservation and/or drought management
were not recommended to address the need; describe how mu-
nicipal WUGs will protect public health, safety, and welfare in a
repeat of the drought of record; and explain whether the unmet
municipal needs could be addressed with an amendment before
the next IPP. The new subsection is inserted after §357.50(i), as
§357.50(j), and the rest of the section renumbered.

Section 357.51. Amendments to Regional Water Plans.

Section 357.51(a)(2) is revised to include language to more ex-
plicitly describe how the board considers and acts upon a pe-
tition to amend an RWP, if the RWPG does not act upon the
petition. The proposed amendment inserts language specifying
that within 90 days after a request by a political subdivision, the
RWPG is required to provide a written explanation to the EA if it
does not amend its plan. The proposed amendment also inserts
language specifying that at the public meeting, which is required
by existing rule, the board may direct the RWPG to amend its
RWP based on the local political subdivision's request.

Section 357.51(b) is revised by removing §357.51(b)(3)(B),
which currently requires that a proposed major amendment
shall not produce unmet needs to the adopted RWP. This
proposed change is intended to make requirements for major
amendments consistent with, and no more restrictive than, the
requirements for adoption of the RWP, which may contain unmet
needs. As a result of the deletion of §357.51(b)(3)(B), the rest
of §357.51(b)(3) is renumbered.

Section 357.51(c)(1) is revised to remove the words "Minor
Amendment to RWP" because they are unnecessary and
redundant in the context of the rule language.

Section 357.51(c)(2) is revised to add a requirement specify-
ing that a minor amendment "does not increase unmet needs
or produce new unmet needs in the adopted RWP". The in-
tent of this proposed new requirement is to distinguish minor
amendments from major amendments and RWP adoption, both
of which may include unmet needs. The new requirement is in
§357.51(c)(2)(C), and the rest of the subsection is renumbered.

Section 357.51(e) is revised to specify how RWPGs may sub-
stitute alternative WMSs for recommended WMSs. The board
proposes to amend §357.51(e) to insert the words "without over-
allocating any source". The proposed change is intended to
specify that when substituting an alternative WMS for a recom-
mended WMS, the substitution cannot result in an over-alloca-
tion of a source in the same manner that sources may not be
over-allocated in adopted plans.

Subchapter F. Consistency and Conflicts in Regional Water
Plans.
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Section 357.60. Consistency of Regional Water Plans.

Section 357.60(b)(1) is revised to replace the words "a current"
with the words "an existing" because "an existing" is more accu-
rately descriptive in the context of the rules and add the words
"or water source" after the words "water supply" to clarify that a
project can be an enhancement to an existing water source to
meet the parameters for consistency with an RWP.

Section 357.60(b)(2) is revised to replace the word "and" with
"or" because in practice a project only needs to meet one of the
requirements to be considered consistent with an RWP. These
amendments to §357.60(b) are intended to clarify the parame-
ters for determining consistency of a project with an RWP.

Non-substantive changes are made to the following sections:
§§357.11, 357.12, 357.20, 357.40, 357.42, 357.43, 357.45,
357.62, and 357.64, relating to the regional water planning
process.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

Ms. Cindy Demers, Chief Financial Officer, has determined that
there will be no significant fiscal implications for state or local
governments as a result of the proposed rulemaking. For the
first five years these rules are in effect, there are not expected to
be additional costs to state or local governments resulting from
their administration.

These rules are expected to result in a minor reduction in costs to
local governments. The reduction in costs is due to changes to
notice requirements for RWPGs. The cost savings would be in-
curred by the RWPG-designated political subdivisions that hold
regional water planning contracts. The savings would be allo-
cated elsewhere in RWPG contracts. These rules are not ex-
pected to result in reductions in costs to state government.

These rules are not expected to have any impact on state or local
revenues. The rules do not require any increase in expenditures
for state or local governments as a result of administering these
rules.

PUBLIC BENEFITS AND COSTS

Ms. Cindy Demers also has determined that for each year of the
first five years the proposed rulemaking is in effect, there will be
no impact to the public.

LOCAL EMPLOYMENT IMPACT STATEMENT

The board has determined that a local employment impact state-
ment is not required because the proposed rules do not ad-
versely affect a local economy in a material way for the first five
years that the proposed rules are in effect because they will im-
pose no new requirements on local economies. The board also
has determined that there will be no adverse economic effect on
small businesses or micro-businesses as a result of enforcing
this rulemaking. The board also has determined that there is no
anticipated economic cost to persons who are required to com-
ply with the rulemaking as proposed. Therefore, no regulatory
flexibility analysis is necessary. These rules are designed to im-
plement legislative changes, improve the planning process and
increase flexibility in planning, reduce certain unessential report-
ing requirements, and standardize and clarify language.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The board reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225, and determined that the rulemaking is not subject

to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined in
the Administrative Procedure Act. A "major environmental rule"
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental
exposure, a rule that may adversely affect in a material way the
economy or a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The intent of the rulemaking is
to implement legislative changes, improve processes, increase
flexibility, and provide greater clarity regarding the TWDB's rules
related to regional water planning.

Even if the proposed rules were major environmental rules,
Texas Government Code, §2001.0225 still would not apply to
this rulemaking because Texas Government Code, §2001.0225
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. This rulemaking
does not meet any of these four applicability criteria because it:
1) does not exceed federal law; 2) does not exceed an express
requirement of state law; 3) does not exceed a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to im-
plement a state and federal program; and 4) is not proposed
solely under the general powers of the agency, but rather Texas
Water Code §16.053. Therefore, these proposed rules do not
fall under any of the applicability criteria in Texas Government
Code, §2001.0225.

The board invites public comment regarding this draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submission
of Comments section of this preamble.

TAKINGS IMPACT ASSESSMENT

The board evaluated this proposed rulemaking and performed
an analysis of whether it constitutes a taking under Texas
Government Code, Chapter 2007. The specific purpose of this
rulemaking is to implement legislative changes, improve pro-
cesses, increase flexibility, and provide greater clarity regarding
the TWDB's rules related to regional water planning. The
proposed rulemaking would substantially advance this stated
purpose by adding language related to legislative changes,
clarifying definitions, and incorporating agency and stakeholder
input into the TWDB rules related to regional water planning.

The board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to this proposed rulemaking be-
cause this is an action that is reasonably taken to fulfill an obli-
gation mandated by state law, which is exempt under Texas Gov-
ernment Code, §2007.003(b)(4). The board is the agency that
administers the regional water planning process in order to de-
velop a state water plan.

Nevertheless, the board further evaluated this proposed rules
and performed an assessment of whether they constitute a tak-
ing under Texas Government Code, Chapter 2007. Promulga-
tion and enforcement of these proposed rules would be neither
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a statutory nor a constitutional taking of private real property.
Specifically, the subject proposed regulation does not affect a
landowner's rights in private real property because this rulemak-
ing does not burden nor restrict or limit the owner's right to prop-
erty and reduce its value by 25% or more beyond that which
would otherwise exist in the absence of the regulation. In other
words, these rules require compliance with state law regarding
the regional water planning process. Therefore, the proposed
rules do not constitute a taking under Texas Government Code,
Chapter 2007.

ANNOUNCEMENT OF HEARING

The board will hold a public hearing on this proposal on August
24, 2016, in Room 170, Stephen F. Austin Building, 1700 North
Congress Avenue, Austin, Texas 78701 at 1:00 p.m. The hear-
ing is structured for the receipt of oral or written comments by in-
terested persons. Individuals may present oral statements when
called upon. Open discussion and questions to the board will not
be permitted during the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Merry Klonower at (512) 463-8165 as far in advance as possible,
and no later than five (5) work days prior to the hearing so that
appropriate arrangements can be made.

SUBMISSION OF COMMENTS

Written comments on the proposed rulemaking may be submit-
ted by mail to Mr. Les Trobman, Office of General Counsel,
Texas Water Development Board, P.O. Box 13231, Austin, Texas
78711-3231, by email to rulescomments@twdb.texas.gov, or by
fax to (512) 475-2053. Comments will be accepted until the 5:00
p.m. of the 31st day following publication the Texas Register.

SUBCHAPTER A. GENERAL INFORMATION
31 TAC §§357.10 - 357.12
STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §16.053.

The proposed rulemaking affects Chapter 16 of the Texas Water
Code.

§357.10.  Definitions and Acronyms.

The following words, used in this chapter, have the following mean-
ings.

(1) Agricultural  Water  Conservation--Defined  in
§363.1302 of this title (relating to Definition of Terms).

(2) [€B] Alternative Water Management Strategy [water

management strategy]--A fully evaluated Water Management Strategy
[water management strategy| that may be substituted into a Regional
Water Plan [regional water plan] in the event that a recommended Water

Management Strategy [water management strategy] is no longer rec-
ommended.

(3) [€2)] Availability--Maximum amount of raw water that
could be produced by [available frem] a source during a repeat of
the Drought of Record [dreught of record], regardless of whether the
supply is physically connected to or legally accessible by Water User
Groups [er legally available to water user groups|.

(4) [63)] Board--The Texas Water Development Board.

(5) [#] Collective Reporting Unit--A grouping of utilities
located in the Regional Water Planning Area. Ultilities within a Col-

lective Reporting Unit must have a logical relationship, such as be-
ing served by common Wholesale Water Providers [whelesale water
previders], having common sources, or other appropriate associations.

(6) [65)] Commission--The Texas Commission on Envi-
ronmental Quality.

f6) Consistency between a regional water plan and a de-
sired future condition—A regional water plan is consistent with a de-
sired future condition if the groundwater availability amount in the re-
gional water plan and on which an existing water supply or reecom-
mended water management strategy relies does not exceed the mod-
be either the desired future condition adopted as of the date the Board
most recently adepted a state water plan or; at the option of the regional
water planning group; & desired future condition adoepted on a subse-
quent date}

(7) County-Other [other]--An aggregation of [residential;
people or] utilities that provide less than an average of 100 acre-feet
per year [250,000 gallens per day], as well as [unincorperated] rural

areas not served by a water utility in a given county.

(8) Drought Contingency Plan [eentingeney plan]--A plan
required from wholesale and retail public water suppliers and irrigation

districts pursuant to Texas Water Code §11.1272 (relating to Drought
Contingency Plans for Certain Applicants and Water Right Holders).
The plan may consist of one or more strategies for temporary supply
and demand management and demand management responses to tem-
porary and potentially recurring water supply shortages and other water
supply emergencies as required by the Commission.

(9) Drought Management Measures [management mea-
sures]--Demand management activities to be implemented during
drought that may be evaluated and included as Water Management

Strategies [water management strategies].

(10) Drought Management Water Management Strat-
egy--A drought management measure or measures evaluated and/or
recommended in a State or Regional Water Plan that quantifies tempo-
rary reductions in demand during drought conditions.

(11) [€+0)] Drought of Record [record]--The period of time
when historical records indicate that natural hydrological conditions
would have provided the least amount of water supply.

(12) [ED] Executive Administrator [administrater] (EA)-
-The Executive Administrator [exeeutive administrator] of the Board
or a designated representative.

(13) [E2)] Existing Water Supply--Maximum amount of
water [available from existing sources for use during drought of record
conditions] that is physically and legally accessible from existing
sources [available] for immediate use by a Water User Group under a
repeat of Drought of Record conditions [water user group].

(14) [E3)] Firm Yield--Maximum water volume a reser-
voir can provide each year under a repeat of the Drought of Record
[dreught of record] using anticipated [reasenable] sedimentation rates
and assuming that all senior water rights will be totally utilized and all
applicable permit conditions met.

(15) [E4)] Interbasin Transfer of Surface Water [transfer
of surface water]|--Defined and governed in Texas Water Code §11.085
(relating to Interbasin Transfers) as the diverting of any state water from
a river basin and transfer of that water to any other river basin.
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(16) [(}5)] Interregional Conflict [eenfliet]--An interre-
gional conflict exists when:

(A) more than one Regional Water Plan [regional water
plan] includes the same source of water supply for identified and quan-
tified recommended Water Management Strategies [water
strategies] and there is insufficient water available to implement such

Water Management Strategies [water management strategies]; or

(B) in the instance of a recommended Water Manage-
ment Strategy [water management strategy]| proposed to be supplied
from a different Regional Water Planning Area [regional water plan-
ning area], the Regional Water Planning Group [RWPG] with the loca-
tion of the strategy has studied the impacts of the recommended Water
Management Strategy [water management strategy] on its economic,
agricultural, and natural resources, and demonstrates to the Board that
there is a potential for a substantial adverse effect on the region as a
result of those impacts.

(17) [(46)] Intraregional Conflict [eonfliet]--A conflict
between two or more identified, quantified, and recommended Water
Management Strategies [water management strategies] in the same
Initially Prepared Plan [initially prepared plan] that rely upon the

same water source, so that there is not sufficient water available to
fully implement all Water Management Strategies [water management
strategies] and thereby creating an over-allocation of that source.

(18) [ED] Initially Prepared Plan (IPP)--Draft Regional
Water Plan [regional water plans] that is [are] presented at a public hear-
ing in accordance with §357.21(d) of this title (relating to Notice and
Public Participation) and submitted for Board review and comment.

(19) Major Water Provider (MWP)--A Water User Group
or a Wholesale Water Provider of particular significance to the region's
water supply as determined by the Regional Water Planning Group.
This may include public or private entities that provide water for any

water use category.

(20) Modeled Available Groundwater (MAG) Peak Fac-
tor--A percentage (e.g., greater than 100 percent) that is applied to a
modeled available groundwater value reflecting the annual groundwa-
ter availability that, for planning purposes, shall be considered tem-
porarily available for pumping consistent with desired future condi-
tions.

(21) Planning Decades--Temporal snapshots of conditions
anticipated to occur and presented at even intervals over the planning
horizon used to present simultaneous demands, supplies, needs, and
strategy volume data. A Water Management Strategy that is shown
as providing a supply in the 2040 decade, for example, is assumed to
come online in or prior to the year 2040.

(22) [(H8)] Political Subdivision [subdivisien]--City,
county, district, or authority created under the Texas Constitution,
Article III, §52, or Article XVI, §59, any other Political Subdivision
[pelitical subdivision] of the state, any interstate compact commission
to which the state is a party, and any nonprofit water supply corporation
created and operating under Texas Water Code Chapter 67 (relating to
Nonprofit Water Supply or Sewer Service Corporations).

(23) [E9] Regional Water Plan [water plan] (RWP)--The
plan adopted or amended by a Regional Water Planning Group

[regional water planning greup| pursuant to Texas Water Code §16.053
(relating to Regional Water Plans) and this chapter.

(24) [29)] Regional Water Planning Area [water plan-
ning area] (RWPA)--Area designated pursuant to Texas Water Code
§16.053.

(25) [bH] Regional Water Planning Group [water plan-
ning group] (RWPG)--Group designated pursuant to Texas Water Code
§16.053.

(26) RWPG-Estimated Groundwater Availability--The
groundwater Availability used for planning purposes as determined by
RWPGs to which §357.32(d)(2) of this title (relating to Water Supply
Analysis) is applicable or where no desired future condition has been

adopted.

(27) [€2)] Retail Public Utility [publie utility]--Defined in
Texas Water Code §13.002 (relating to Water Rates and Services) as

"any person, corporation, public utility, water supply or sewer service
corporation, municipality, Political Subdivision [pelitical subdivision]
or agency operating, maintaining, or controlling in this state facilities
for providing potable water service or sewer service, or both, for com-
pensation."

(28) Reuse--Defined in §363.1302 of this title (relating to
Definition of Terms).

(29) [€3)] State Drought Preparedness Plan--A plan, sep-
arate from the State Water Plan [state water plan], that is developed
by the Drought Preparedness Council for the purpose of mitigating the
effects of drought pursuant to Texas Water Code §16.0551 (relating to
State Drought Preparedness Plan).

(30) [24)] State Drought Response Plan--A plan prepared
and directed by the chief of the Texas Division of Emergency Man-
agement for the purpose of managing and coordinating the drought
response component of the State Water Plan and the State Drought
Preparedness Plan pursuant to Texas Water Code §16.055 (relating to
Drought Response Plan).

(31) [£25)] State Water Plan--The most recent state water
plan adopted by the Board under the Texas Water Code §16.051 (relat-
ing to State Water Plan).

(32) State Water Planning Database--Database maintained
by TWDB that stores data related to population and Water Demand
projections, water Availability, Existing Water Supplies, Water Man-
agement Strategy supplies, and Water Management Strategy Projects.
It is used to collect, analyze, and disseminate regional and statewide
water planning data.

(33) Unmet Water Need--The portion of an identified Wa-
ter Need that is not met by recommended Water Management Strate-
ies.

(34) [26)] Water Conservation Measures [eonservation
meastres|--Practices, techniques, programs, and technologies that will
protect water resources, reduce the consumption of water, reduce the
loss or [ef] waste of [er] water, or improve the efficiency in the use
of water that may be presented as Water Management Strategies, so
that a water supply is made available for future or alternative uses.
For planning purposes, Water Conservation Measures do not include
reservoirs, aquifer storage and recovery, or other types of projects that

develop new water supplies. [water management strategies:|

(35) Water Conservation Strategy--A Water Management
Strategy with quantified volumes of water associated with Water Con-
servation Measures.

(36) [2D] Water Conservation Plan--The most current
plan required by Texas Water Code §11.1271 (relating to Water
Conservation Plans) from an applicant for a new or amended water
rights permit and from any holder of a permit, certificate, etc. who
is authorized to appropriate [mere than] 1,000 acre-feet per year or
more for municipal, industrial, and other non-irrigation uses and for
those who are authorized to appropriate 10,000 acre-feet per year or
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more for irrigation, and the most current plan required by Texas Water
Code §13.146 from a Retail Public Utility [retail publie utility] that
provides potable water service to 3,300 or more connections. These
plans must include specific, quantified 5-year and 10-year targets for
water savings.

(37) Water Demand--Volume of water required to carry out
the anticipated domestic, public, and/or economic activities of a Water
User Group during drought conditions.

(38) [28)] Water Management Strategy (WMS)--A plan
[er specifie projeet] to meet a need for additional water by a discrete
Water User Group [user greup], which can mean increasing the to-
tal water supply or maximizing an existing supply, including through
reducing demands. A Water Management Strategy may or may not
require associated Water Management Strategy Projects to be imple-
mented.

(39) Water Management Strategy Project (WMSP)--Water
project that has a non-zero capital costs and that when implemented,
would develop, deliver, or treat additional water supply volumes, or
conserve water for Water User Groups or Wholesale Water Providers.
One WMSP may be associated with multiple WMSs.

(40) Water Need--A potential water supply shortage based
on the difference between projected Water Demands and Existing Wa-

ter Supplies.

(41 [29] Water User Group (WUG)--Identified user or
group of users for which Water Demands [water demands] and Existing
Water Supplies [water supplies] have been identified and analyzed and
plans developed to meet Water Needs [water needs]. These include:

HA) Ineerporated Census places of a population greater
than 500; including seleet Census Designated Places; such as signifi-
eant military bases or cases in which the Census Designated Place is
the only Census place in the county;}

(A) [B)] Retail Public Utilities owned by a Political
Subdivision [publie utilities] providing more than 100 [280] acre-feet
per year for municipal use;

(B) Privately-owned utilities that request inclusion as
an individual Water User Group, provide more than 100 acre-feet per
year for municipal use for each owned water system, and are approved
for inclusion as an individual Water User Group by the RWPG;

(C) Water systems serving institutions or facilities
owned by the state or federal government that request inclusion as
an individual Water User Group, provide more than 100 acre-feet per
year for municipal use, and are approved for inclusion as an individual
Water User Group by the RWPG;

(D) [€©)] Collective Reporting Units, or groups of retail
public utilities that have a common association and are requested for
inclusion by the RWPG;

(E) [6®)] Municipal and domestic water use, referred
to as County-Other [eounty-ether], not included in subparagraphs (A)
- (D) [€©)] of this paragraph; and

(F) [é)] Non-municipal water use including manufac-
turing, irrigation, steam electric power generation, mining, and live-
stock watering for each county or portion of a county in an [a] RWPA.

(42) [9)] Wholesale Water Provider (WWP)--Any person
or entity, including river authorities and irrigation districts, that delivers
or sells water wholesale (treated or raw) to WUGs or other WWPs [has
contraets to sell more than 1,000 acre-feet of water wholesale in any
the last regional water plan]. The RWPGs [regional water planning

groups] shall determine the Wholesale Water Providers within each
region [include as wholesale water providers other persons and enti-
ties that enter or that the regional water planning group expeets or ree-
ommends to enter contracts to sell more than 1,000 acre-feet of water
wholesale during the period covered by the plan].

$§357.11.  Designations.

(a) The Board shall review and update the designations of RW-
PAs as necessary but at least every five years, on its own initiative or
upon recommendation of the EA [exeeutive administrator]. The Board
shall provide 30 days notice of its intent to amend the designations of
RWPAs by publication of the proposed change in the Texas Register
and by mailing the notice to each mayor of a municipality with a pop-
ulation of 1,000 or more or which is a county seat that is located in
whole or in part in the RWPAs proposed to be impacted, to each water
district or river authority located in whole or in part in the RWPA based
upon lists of such water districts and river authorities obtained from the
Commission, and to each county judge of a county located in whole or
in part in the RWPAs proposed to be impacted. After the 30 day notice
period, the Board shall hold a public hearing at a location to be deter-
mined by the Board before making any changes to the designation of
an [a] RWPA.

(b) If upon boundary review the Board determines that revi-
sions to the boundaries are necessary, the Board shall designate areas
for which RWPs [regional water plans] shall be developed, taking into
consideration factors such as:

(1) River basin and aquifer delineations;

(2) Water utility development patterns;

(3) Socioeconomic characteristics;

(4) Existing RWPAS [regional water planning areas];
(5) Political Subdivision [subdivisien] boundaries;
(6) Public comment; and

(7) Other factors the Board deems relevant.

() After an initial coordinating body for a RWPG [regienal
water group] is named by the Board, the RWPGs shall adopt,
by two-thirds vote, bylaws that are consistent with provisions of this
chapter. Within 30 days after the Board names members of the initial
coordinating body, the EA [exeeutive administrator] shall provide to
each member of the initial coordinating body a set of model bylaws
which the RWPG shall consider. The RWPG shall provide copies of
its bylaws and any revisions thereto to the EA [%xeeu&we administra-
tor]. The bylaws adopted by the RWPG shall at a minimum address the
following elements:

(1) definition of a quorum necessary to conduct business;

(2) method to be used to approve items of business includ-
ing adoption of RWPs [regional water plans] or amendments thereto;

(3) methods to be used to name additional members;
(4) terms and conditions of membership;

(5) methods to record minutes and where minutes will be
archived as part of the public record; and

(6) methods to resolve disputes between RWPG members
on matters coming before the RWPG.

(d) RWPGs shall maintain at least one representative of each
of the following interest categories as voting members of the RWPG.
However, if an [a] RWPA does not have an interest category below,
then the RWPG shall so advise the EA and no membership designation
is required.
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(1) Public, defined as those persons or entities having no
economic interest in the interests represented by paragraphs (2) - (12)
of this subsection other than as a normal consumer;

(2) Counties, defined as the county governments for the
254 counties in Texas;

(3) Municipalities, defined as governments of cities created
or organized under the general, home-rule, or special laws of the state;

(4) Industries, defined as corporations, partnerships, sole
proprietorships, or other legal entities that are formed for the purpose
of making a profit and which produce or manufacture goods or services
and which are not small businesses;

(5) Agricultural interests, defined as those persons or enti-
ties associated with production or processing of plant or animal prod-
ucts;

(6) Environmental interests, defined as those persons or
groups advocating the conservation of the state's natural resources,
including but not limited to soil, water, air, and living resources;

(7) Small businesses, defined as corporations, partnerships,
sole proprietorships, or other legal entities that are formed for the pur-
pose of making a profit, are independently owned and operated, and
have fewer than 100 employees or less than $1 million in gross annual
receipts;

(8) Electric generating utilities, defined as any persons,
corporations, cooperative corporations, or any combination thereof,
meeting each of the following three criteria: own or operate for
compensation equipment or facilities which produce or generate
electricity; produce or generate electricity for either wholesale or retail
sale to others; and are neither a municipal corporation nor a river
authority;

(9) River authorities, defined as any districts or authorities
created by the legislature which contain areas within their boundaries
of one or more counties and which are governed by boards of directors
appointed or designated in whole or part by the governor or board,
including, without limitation, San Antonio River Authority and Palo
Duro River Authority;

(10) Water districts, defined as any districts or authorities,
created under authority of either Texas Constitution, Article III,
§52(b)(1) and (2), or Article XVI, §59 including districts having the
authority to regulate the spacing of or production from water wells,
but not including river authorities;

(11) Water utilities, defined as any persons, corporations,
cooperative corporations, or any combination thereof that provide wa-
ter supplies for compensation except for municipalities, river authori-
ties, or water districts; and

(12) Groundwater management areas, defined as a single
representative for each groundwater management area that is at least
partially located within an [&] RWPA. Defined as a representative from
a groundwater conservation district that is appointed by the groundwa-
ter conservation districts within the associated groundwater manage-
ment area.

() The RWPGs shall add the following non-voting members,
who shall receive meeting notifications and information in the same
manner as voting members:

(1) Staff member of the Board to be designated by the EA;

(2) Staff member of the Texas Parks and Wildlife Depart-
ment designated by its executive director;

(3) Member designated by each adjacent RWPG to serve
as a liaison;

(4) One or more persons to represent those entities with
headquarters located in another RWPA and which holds surface water
rights authorizing a diversion of 1,000 acre-feet a year or more in the
RWPA, which supplies water under contract in the amount of 1,000
acre-feet a year or more to entities in the RWPA, or which receives
water under contract in the amount of 1,000 acre-feet a year or more
from the RWPA; and

(5) Staff member of the Texas Department of Agriculture
designated by its commissioner.

(f) Each RWPG shall provide a current list of its members to
the EA; the list shall identify the interest represented by each member
including interests required in subsection (d) of this section.

(g) Each RWPQG, at its discretion, may at any time add addi-
tional voting and non-voting representatives to serve on the RWPG for
any new interest category, including additional representatives of those
interests already listed in subsection (d) of this section that the RWPG
considers appropriate for water planning.

(h) Each RWPG, at its discretion, may remove individual vot-
ing or non-voting members or eliminate RWPG representative posi-
tions in accordance with the RWPG bylaws as long as minimum re-
quirements of RWPG membership are maintained in accordance with
subsection (d) of this section.

(i) RWPGs may enter into formal and informal agreements
to coordinate, avoid conflicts, and share information with other RW-
PGs or any other interests within any RWPA for any purpose the RW-
PGs consider appropriate including expediting or making more effi-
cient water planning efforts. These efforts may involve any portion of
the RWPG membership. Any plans or information developed through
these efforts by RWPGs or by committees may be included in an [a]
RWP only upon approval of the RWPG.

(G) Upon request, the EA will provide technical assistance to
RWPGs, including on water supply and demand analysis, methods to
evaluate the social and economic impacts of not meeting needs, and

regarding Drought Management Measures [drought management mea-
sures] and water conservation practices.

$357.12.  General Regional Water Planning Group Responsibilities
and Procedures.

(a) Prior to the preparation for the RWPs, in accordance with
the public participation requirements in §357.21 of this title (relating
to Notice and Public Participation), the RWPGs shall:

(1) hold at least one public meeting to gather suggestions
and recommendations from the public as to issues that should be ad-
dressed or provisions that should be included in the next regional or
state water plan;

(2) prepare a scope of work that includes a detailed descrip-
tion of tasks to be performed, identifies responsible parties for task exe-
cution, a task schedule, task and expense budgets, and describes interim
products, draft reports, and final reports for the planning process;

(3) approve any amendments to the scope of work only in
an open meeting of the RWPG where notice of the proposed action was
provided in accordance with §357.21 of this title; and

(4) designate a Political Subdivision [pelitical subdivision]
as a representative of the RWPG eligible to apply for financial assis-
tance for scope of work and RWP development pursuant to Chapter
355, Subchapter C of this title (relating to Regional Water Planning
Grants).
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(b) An[A]RWPG shall hold a public meeting to determine the
process for identifying potentially feasible WMSs [water management
strategies]; the process shall be documented and shall include input re-
ceived at the public meeting; after reviewing the potentially feasible
strategies using the documented process, then the RWPG shall list all
possible WMSs [water management strategies] that are potentially fea-
sible for meeting a Water Need [need] in the region. The public meeting
under this subsection shall be in accordance with the requirements of
§357.21(b) of this title.

(c) If applicable, and approved by the EA, implement simpli-
fied planning in accordance with guidance to be provided by the EA. If
an [a] RWPG determines in its analysis of Water Needs [water needs]
that it has sufficient Existing Water Supplies [supplies] in the RWPA to
meet Water Needs [water needs] for the 50-year planning period, RW-
PGs may conduct simplified regional water planning as follows:

(1) identify Existing Water Supplies [water supplies] that
are available for voluntary redistribution in an [a] RWPA or to other
RWPAs;

(2) where appropriate, adopt previous RWP or State Water
Plan [state water plan] information, updated as necessary, as the RWP;
and

(3) other activities upon approval of the EA necessary to
complete an [a] RWP that meets rule and statute requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603637

Les Trobman

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER B. GUIDANCE PRINCIPLES
AND NOTICE REQUIREMENTS

31 TAC §§357.20 - 357.22

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §16.053.

The proposed rulemaking affects Chapter 16 of the Texas Water
Code.

$357.20.  Guidance Principles for State and Regional Water Plan-
ning.

Development of the State Water Plan [state water plan] and of RWPs
shall be guided by the principles stated in §358.3 of this title (relating
to Guidance Principles).

§357.21. Notice and Public Participation.

(a) RWPGs shall conduct all business in meetings posted and
held in accordance with the Texas Open Meetings Act, Texas Govern-
ment Code Chapter 551, with a copy of all materials presented or dis-
cussed available for public inspection prior to and following the meet-
ings and shall meet the additional notice requirements when specifi-
cally referenced as required under other subsections.

(b) All public notices required by this subsection shall comply
with this section and shall meet the following requirements:

(1) These notice requirements apply to the following
RWPG actions: regular RWPG meetings; amendments to the regional
water planning scope of work or budget; process of identifying

potentially feasible WMSs [water management strategies]; meetings
to replace RWPG members or addition of new RWPG members; and

adoption of RWPs [regional water plans].
(2) Published 72 hours prior to the meeting.

(3) Notice shall include:

(A) adate, time, and location of the meeting;
(B) asummary of the proposed action to be taken; and

(C) thename, telephone number, and address of the per-
son to whom questions or requests for additional information may be
submitted.

(4) Entities to be notified in writing include:

(A) all voting and non-voting RWPG members; and

(B) any person or entity who has requested notice of
[er] RWPG activities. [either in writing or email; as requested by the
persen or entity; and]

HE) each County Clerk; in writing; within the RWPA}

(5) Notice and agenda to be posted:

(A) On the website of the RWPG or host Political Sub-
division. In lieu of posting the meeting notice and agenda on the web-
site of the RWPG or host Political Subdivision, the notice and agenda
may be provided, in writing, to the County Clerk of the county in
which the administrative office of the host Political Subdivision is lo-

cated [political subdivision or on the Board website if requested by the
RWPG]; and

(B) Texas Secretary of State website.

(6) Documents to be made available on the internet or in
hard copy for public inspection prior to and following meeting include:

(A) Agenda of meeting; and

(B) Copies of all materials presented or discussed at the
meeting.

(c) Notice under this subsection shall meet the following re-
quirements:

(1) These notice requirements apply to the following
RWPG actions: population projection and Water Demand [water
demand] projection revision requests to officially adopted Board
projections; substitution of Alternative WMSs [alternative water

management strategies]; and minor amendments to RWPs.

(2) Notice of meetings under this subsection shall be pub-
lished/postmarked on the internet, emailed, and mailed to the public
before the 14th day preceding the date of the meeting.

(3) Notice shall include:
(A) adate, time, and location of the meeting;
(B) asummary of the proposed action to be taken;

(C) thename, telephone number, and address of the per-
son to whom questions or requests for additional information may be
submitted; and
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(D) information that the RWPG will accept written and
oral comments at the meetings and information on how the public may
submit written comments separate from such meetings. The RWPG
shall specify a deadline for submission of public written comments of
not earlier than 14 days after the meeting.

(4) Entities to be notified in writing include:
(A) all voting and non-voting RWPG members;

(B) any person or entity who has requested notice of
RWPG activities [either in writing or email; as requested by the person
or entity]; and

KOS each Ceunty Clerk; in writing; within the RWPRA;
and}

(C) [)] each RWPG County Clerk in counties outside
the RWPA where a recommended or Alternative WMS [alternative wa-

ter management strategy| being considered would be located.

(5) Notice and associated meeting agenda to be posted:

(A) On the website of the RWPG or host Political Sub-
division. In lieu of posting the meeting notice and agenda on the web-
site of the RWPG or host Political Subdivision, the notice and agenda
may be provided, in writing, to the County Clerk of the county in
which the administrative office of the host Political Subdivision is lo-
cated [pelitical subdivision or on the Board website if requested by the
RWPG]; and

(B) Texas Secretary of State website.

(6) Documents to be made available on the internet or in
hard copy for public inspection prior to and following meeting include:

(A) Agenda of meeting; and

(B) Copies of all materials, reports, plans presented or
discussed at the meeting.

(7) Public comments to be accepted as follows:

(A) Written comments for 14 days prior to meeting with
comments considered by RWPG members prior to action;

(B) Oral and written public comment during meeting;
and

(C) Written comments must also be accepted for 14
days following the meeting and all comments received during the
comment period must be submitted to the Board by the RWPG.

(d) Notice under this subsection shall meet the following re-
quirements:

(1) These notice requirements apply to the following
RWPG actions: holding a preplanning public meeting to obtain public
input on development of the next RWP; major amendments to RWPs;
and holding hearings for IPPs[; and requesting research and plraﬂﬂmg
funds from the Board].

(2) Notice shall be published in a newspaper of general cir-
culation in each county located in whole or in part in the RWPA [as
folows:]

[€A)] before the 30th day preceding the date of the pub-
lic meeting or hearing.[; and)]

[(B) when applying for Board funding, at least 30 days
prior to Board consideration of funding applications]

(3) Notice of the public meetings and public hearings shall
include:

(A) a date, time, and location of the public meeting or
hearing;

(B) asummary of the proposed action to be taken;

(C) thename, telephone number, and address of the per-
son to whom questions or requests for additional information may be
submitted; and

(D) information that the RWPG will accept written and
oral comments at the hearings and information on how the public may
submit written comments separate from such hearings. The RWPG
shall specify a deadline for submission of public written comments as
specified in paragraph (7)(A) [{8)A)] of this subsection.

{4 H applying for Board funding; the netice shall inchade
the name and address of the eligible applicant and the name of the ap-
plicant's manager or official representative; a brief deseription of the
regional water planning area; the purpeses of the planning projeet;
the Beard's name; address; and the name of a contact persen with the
Beard; a statement that any comments must be filed with the EA and
or published. Prior to action by the Board; the applicant must provide
one copy of the netice sent; a list of those to which the netiee was sent;
published]

(4) [€5] RWPGs shall make copies of the IPP available for
public inspection at least 30 days before a public hearing required or
held by providing a copy of the IPP in at least one public library in
each county and either the county courthouse's law library, the county
clerk's office, or some other accessible place within the county court-
house of each county having land in the RWPA and include locations of
such copies in the notice for public hearing. For distribution of the IPP
and adopted RWP, the RWPG may consult and coordinate with county
and local officials in determining the most appropriate location in the
county courthouse to ensure maximum accessibility to the public dur-
ing business hours. Additionally, the RWPG may consult with local
and county officials in determining which public library in the county
can provide maximum accessibility to the public. According to the
capabilities of the facility, the RWPG may provide the copy electroni-
cally, on electronic media, through an internet web link [an eleetronte
dise or drive], or in hard copy. The RWPG shall make an effort to en-
sure ease of access to the public, including where feasible, posting the
IPP on websites and providing notice of such posting. The public in-
spection requirement in this subsection applies only to IPPs; adopted
RWPs are only required to be submitted to the Board pursuant to Texas
Water Code, §16.053(1).

(5) [6)] Notice shall be mailed to, at a minimum, the fol-

lowing:

(A) Notification of all entities that are to be notified un-
der subsection (c)(4) of this section;

(B) Each mayor of a municipality with a population of
1,000 or more or which is a county seat that is located in whole or in
part in the RWPA;

(C) Each county judge of a county located in whole or
in part in the RWPA;

(D) Each special or general law district or river author-
ity with responsibility to manage or supply water in the RWPA based
upon lists of such water districts and river authorities obtained from the
Commission;
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(E) Additionally, for public hearings or meetings to ob-
tain input on development of a future RWP or a meeting or hearing
associated with IPPs or major RWP amendments:

(i) each Retail Public Utility [retail publie utility],
defined as a community water system, that serves any part of the RWPA
or receives water from the RWPA based upon lists of such entities ob-
tained from the Commission; and

(ii) each holder of record of a water right for the use
of surface water the diversion of which occurs in the RWPA based upon
lists of such water rights holders obtained from the Commission; and

(F) Additionally, an [a] RWPG that intends to request
Board funds for regional water planning must provide written notice to
all other RWPGs.

(6) [€P] Notice and associated hearing and meeting agenda
shall also be posted:

(A) On the website of the RWPG or host Political Sub-
division. In lieu of posting the meeting notice and agenda on the web-
site of the RWPG or host Political Subdivision, the notice and agenda
may be provided, in writing, to the County Clerk of the county in
which the administrative office of the host Political Subdivision is lo-
cated [political subdivision or on the Board website if requested by the
RWPG];

(B) Texas Secretary of State website; and
(C) In the Texas Register.
(7) [€8)] Public comments to be accepted as follows:

(A) Written comments submitted immediately follow-
ing 30-day public notice posting and prior to and during meeting or
hearing; and

(i) Until not earlier than 30-days following the date
of the public hearing on a major amendment to an [a] RWP.

(i)  Until not earlier than 60 days following the date
of the public hearing on an IPP.

(B) Verbal public comments at the noticed meeting or
hearing;

(C) Comments received must be considered as follows:

(i) Comments associated with hearings must be con-
sidered by RWPG members when adopting an [a] RWP or adopting a
major amendment to an [a] RWP.

(i1) Comments associated with a preplanning meet-
ing, scope of work development, and an application for funding to the
Board must be considered prior to taking RWPG action.

(e) Notice under this subsection shall meet the following re-
quirements:

(1) These notice requirements apply when an RWPG is re-
questing research and planning funds from the Board.

(2) Notice shall be published in a newspaper of general cir-
culation in each county located in whole or in part in the RWPA at least
30 days prior to Board consideration of funding applications.

(3) Notice shall include the name and address of the eligi-
ble applicant and the name of the applicant's manager or official repre-
sentative; a brief description of the RWPA; the purposes of the planning
project; the Board's name, address, and the name of a contact person
with the Board; a statement that any comments must be filed with the
EA and the applicant within 30 days of the date on which the notice is
mailed or published. Prior to action by the Board, the applicant must

provide one copy of the notice sent, a list of those to which the notice
was sent, the date on which the notice was sent, copies of all notices as
published showing name of the newspaper and the date on which the
notice was published.

(4) Notice shall be mailed to, at a minimum, the following:

(A) Each mayor of a municipality with a population of
1,000 or more or which is a county seat that is located in whole or in
part in the RWPA,;

(B) Each county judge of a county located in whole or
in part in the RWPA;

(C) Each special or general law district or river author-
ity with responsibility to manage or supply water in the RWPA based
upon lists of such water districts and river authorities obtained from the
Commission; and

(D) All other RWPGs.

(5) Notice shall also be posted on the website of the RWPG
or host Political Subdivision.

§$357.22.  General Considerations for Development of Regional Wa-
ter Plans.

(@) RWPGs shall consider existing local, regional, and state
water planning efforts, including water plans, information and relevant
local, regional, state and federal programs and goals when developing
the RWP [regional water plan]. The RWPGs shall also consider:

(1) Water Conservation Plans [water eenservation plans];

(2) drought management and Drought Contingency Plans
[dreught contingeney plans];

(3) information compiled by the Board from water loss au-
dits performed by Retail Public Utilities [retail publie utilities] pursuant
to §358.6 of this title (relating to Water Loss Audits);

(4) publicly available plans for major agricultural, munici-
pal, manufacturing and commercial water users;

(5) local and regional water management plans;

(6) water availability requirements promulgated by a
county commissioners court in accordance with Texas Water Code
§35.019 (relating to Priority Groundwater Management Areas);

(7) the Texas Clean Rivers Program;
(8) the U.S. Clean Water Act;
(9) water management plans;

(10) other planning goals including, but not limited to, re-
gionalization of water and wastewater services where appropriate;

(11) approved groundwater conservation district manage-
ment plans and other plans submitted under Texas Water Code §16.054
(relating to Local Water Planning);

(12) approved groundwater regulatory plans; [ane)]

(13) potential impacts on public health, safety, or welfare;

and

(14) [(43)] any other information available from existing
local or regional water planning studies.

(b) The RWP shall contain a separate chapter for the contents
of §§357.30, 357.31, 357.32, 357.33, 357.42, 357.43, 357.44, 357.45,
and 357.50 of this title and shall also contain a separate chapter for the
contents of §357.34 and §§357.35, 357.40 and 357.41 of this title for a
total of eleven separate chapters.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603638

Les Trobman

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 463-7686
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SUBCHAPTER C. PLANNING ACTIVITIES
FOR NEEDS ANALYSIS AND STRATEGY
RECOMMENDATIONS

31 TAC §§357.30 - 357.35

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §16.053.

The proposed rulemaking affects Chapter 16 of the Texas Water
Code.

$§357.30. Description of the Regional Water Planning Area.
RWPGs shall describe their RWPA [regional water planning area] in-
cluding the following:

(1) social and economic aspects of a region such as infor-
mation on current population, economic activity and economic sectors
heavily dependent on water resources;

(2) current water use and major water demand centers;

(3) current groundwater, surface water, and Reuse [reuse]
supplies including major springs that are important for water supply or
protection of natural resources;

(4) Major Water Providers [whelesale water providers];

(5) agricultural and natural resources;

(6) identified water quality problems;

(7) identified threats to agricultural and natural resources
due to water quantity problems or water quality problems related to
water supply;

(8) summary of existing local and regional water plans;

(9) the identified historic drought(s) of record within the
planning area;

(10) current preparations for drought within the RWPA;

(11) information compiled by the Board from water loss
audits performed by Retail Public Utilities [retail publie utilities] pur-
suant to §358.6 of this title (relating to Water Loss Audits); and

(12) an identification of each threat to agricultural and nat-
ural resources and a discussion of how that threat shall [will] be ad-
dressed or affected by the WMSs [water management strategies] eval-
uated in the plan.

§$357.31.  Projected Population and Water Demands.

(a) RWPs shall present projected population and Water De-
mands [water demands] by WUG as defined in §357.10 of this title
(relating to Definitions and Acronyms). If a WUG lies in one or more

counties or RWPA or river basins, data shall be reported for each river
basin, RWPA, and county split.

(b) RWPs shall present projected Water Demands [water
demands] associated with MWPs [WAWPs] by category of water use,
including municipal, manufacturing, irrigation, steam electric power
generation, mining, and livestock for [each eounty or pertion of a
county inn] the RWPA. [H a ecounty or pertion of a county is in mere
than one river basin; data shall be reported for each river basin:|

(c) RWPs shall evaluate [repert] the current contractual obli-
gations of WUGs [WUG] and WWPs to supply water in addition to
any demands projected for the WUG or WWP. Information regarding
obligations to supply water to other users must also be incorporated
into the water supply analysis in §357.32 of this title (relating to Wa-
ter Supply Analysis) in order to determine net existing water supplies
available for each WUG's own use.

(d) Municipal demands shall be adjusted to reflect water sav-
ings due to plumbing fixture requirements identified in the Texas Health
and Safety Code, Chapter 372. RWPGs shall [will determine and] re-
port how changes in plumbing fixtures would affect projected munici-
pal Water Demands [water demands] using projections with plumbing
code savings provided by the Board or by methods approved by the
EA.

(e) Source of population and Water Demands [water de-
mands]. In developing RWPs, RWPGs shall use:

(1) Population and Water Demand [water demand] projec-
tions developed by the EA that shall [will] be contained in the next State
Water Plan [state water plan] and adopted by the Board after consulta-
tion with the RWPGs, Commission, Texas Department of Agriculture,
and the Texas Parks and Wildlife Department.

(2) RWPGs may request revisions of Board adopted pop-
ulation or Water Demand [water demand] projections if the request
demonstrates that population or Water Demand [water demand)] pro-
jections no longer represents a reasonable estimate of anticipated con-
ditions based on changed conditions and or new information. Be-
fore requesting a revision to population and Water Demand [water de-
mand] projections, the RWPG shall discuss the proposed revisions at
a public meeting for which notice has been posted in accordance with
§357.21(c) of this title (relating to Notice and Public Participation).
The RWPG shall summarize public comments received on the pro-
posed request for projection revisions. The EA shall consult with the
requesting RWPG and respond to their request within 45 days after re-
ceipt of a request from an [a] RWPG for revision of population or Water
Demand [water demand] projections.

(f) Population and Water Demand [water demand] projections
shall be presented for each Planning Decade [planning decade] for
WUGs and MWPs [each of the above reporting categories].

$§357.32.  Water Supply Analysis.
(a) RWPGs shall evaluate:

(1) source water Availability [availability] during Drought
of Record [dreught of reeerd] conditions; and

(2) existing water supplies that are legally and physically
available to WUGs and wholesale water suppliers within the RWPA
for use during the Drought of Record [drought of record)].

(b) Evaluations shall consider surface water and groundwater
data from the State Water Plan [state water plan], existing water rights,
contracts and option agreements relating to water rights, other planning
and water supply studies, and analysis of water supplies existing in and
available to the RWPA during Drought of Record [dreught of record]
conditions.
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(c) [Evaluation of the cxisting surface water available during
drought of record shall be based on firm yield. The analysis may be
EA shall consider a written request from a RWPG to use procedures
other than firm yield:] For surface water supply analyses [analysis],
RWPGs shall [will] use most current Water Availability Models from
the Commission to evaluate the adequacy of surface water supplies. As
the default approach for evaluating existing supplies, RWPGs shall use

(A) Include written approval from the groundwater
conservation district, if a groundwater conservation district exists in
the particular aquifer-region-county-basin split, and from representa-
tives of the groundwater management area;

(B) Provide the technical basis for the request; and

(C) Document the basis for how the temporary avail-
ability increase will not prevent the groundwater conservation district

anticipated sedimentation and [will] assume full utilization of existing
water rights and no return flows when using Water Availability Models.
RWPGs may use better, more representative, [other] water availabil-
ity modeling assumptions or better site-specific information with writ-
ten approval from the EA. Information available from the Commission
shall be incorporated by RWPGs unless better site-specific information
is available and approved in writing by the EA.

(1) Evaluation of existing stored surface water available
during Drought of Record conditions shall be based on Firm Yield. The
analysis may be based on justified operational procedures other than
Firm Yield. The EA shall consider a written request from an RWPG to
use procedures other than Firm Yield.

(2) Evaluation of existing run of river surface water avail-
able for municipal WUGs during Drought of Record conditions shall
be based on the minimum monthly diversion amounts that are avail-
able 100 percent of the time, if those run of river supplies are the only
supply for the municipal WUG.

(d) RWPGs shall use modeled available groundwater vol-
umes for groundwater Availability [availability], as issued by the
EA [Beard], and incorporate such information in its RWP unless no
modeled available groundwater volumes are provided. Groundwater
Availability [availability] used in the RWP must be consistent with
the desired future conditions as of the date the Board most recently
adopted a State Water Plan [state water plan] or, at the discretion of
the RWPG, established subsequent to the adoption of the most recent
State Water Plan [state water plan].

(1) An RWP is consistent with a desired future condition
if the groundwater Availability amount in the RWP and on which an
Existing Water Supply or recommended WMS relies does not exceed
the modeled available groundwater amount associated with the desired
future condition for the relevant aquifers, in accordance with paragraph
(2) of'this subsection or as modified by paragraph (3) of this subsection,
if applicable. The desired future condition must be either the desired
future condition adopted as of the date the Board most recently adopted
a State Water Plan or, at the option of the RWPG, a desired future con-
dition adopted on a subsequent date.

(2) Ifno groundwater conservation district exists within the
RWPA, then the RWPG shall determine the Availability of groundwater
for regional planning purposes. The Board shall review and consider
approving the RWPG-Estimated Groundwater Availability, prior to in-
clusion in the IPP, including determining if the estimate is physically
compatible with the desired future conditions for relevant aquifers in
groundwater conservation districts in the co-located groundwater man-
agement area or areas. The EA shall use the Board's groundwater avail-
ability models as appropriate to conduct the compatibility review.

(3) In RWPAs that have at least one groundwater conserva-
tion district, the EA shall consider a written request from an RWPG to
apply a MAG Peak Factor in the form of a percentage (e.g., greater than
100 percent) applied to the modeled available groundwater value of any
particular aquifer-region-county-basin split within the jurisdiction of a
groundwater conservation district, or groundwater management area

from managing groundwater resources to achieve the desired future
condition.

(¢) RWPGs shall evaluate the Existing Water Supplies
[existing water supplies] for each WUG and WWP.

(f) Water supplies based on contracted agreements shall [will]
be based on the terms of the contract, which may be assumed to renew
upon contract termination if the contract contemplates renewal or ex-
tensions.

(g) Evaluation results shall be reported by WUG in accordance
with §357.31(a) of this title (relating to Projected Population and Water
Demands) and MWP [WWXPRs] in accordance with §357.31(b) of this
title.

$357.33.  Needs Analysis: Comparison of Water Supplies and De-
mands.

(a) RWPs shall include comparisons of existing water supplies
and projected Water Demands [water demands] to identify Water Needs
[water 1.

(b) RWPGs shall compare projected Water Demands [water
demands], developed in accordance with §357.31 of this title (relat-
ing to Projected Population and Water Demands), with existing water
supplies available to WUGs and WWPs in a planning area, as devel-
oped in accordance with §357.32 of this title (relating to Water Sup-
ply Analysis), to determine whether WUGs will experience water sur-
pluses or needs for additional supplies. Results shall [will] be reported
for WUGs [and for WAWPs] by categories of use including municipal,
manufacturing, irrigation, steam electric, mining, and livestock water-
ing for each county or portion of a county in an [a] RWPA. Results shall
be reported for MWPs by categories of use including municipal, manu-
facturing, irrigation, steam electric, mining, and livestock watering for
the RWPA.

(c) The social and economic impacts of not meeting Water
Needs shall [water needs will] be evaluated by RWPGs and reported
for each RWPA.

(d) Results of evaluations shall [wil] be reported by WUG in
accordance with §357.31(a) of this title and MWP [WWPs] in accor-
dance with §357.31(b) of this title.

(e) RWPGs shall perform a secondary water needs analysis
for all WUGs and WWPs for which conservation WMSs [water man-
agement strategies| or direct Reuse WMSs [reuse water management
strategies] are recommended. This secondary water needs analysis
shall [wil] calculate the Water Needs [water needs]| that would remain
after assuming all recommended conservation and direct Reuse WMSs
[reuse water management strategies] are fully implemented. The re-
sulting secondary water needs volumes shall be presented in the RWP
by WUG and MWP [WWR] and decade.

§$357.34.  Identification and Evaluation of Potentially Feasible Water
Management Strategies and Water Management Strategy Projects.

(a) RWPGs shall identify and evaluate potentially feasible
WMSs and the WMSPs required to implement those strategies [water

if no groundwater conservation district exists, to allow temporary in-
creases in annual availability for planning purposes. The request must:

management strategies] for all WUGs and WWPs with identified
Water Needs [water needs].
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(b) RWPGs shall identify potentially feasible WMSs [water
management ies] to meet water supply needs identified in
§357.33 of this title (relating to Needs Analysis: Comparison of
Water Supplies and Demands) in accordance with the process in
§357.12(b) of this title (relating to General Regional Water Planning
Group Responsibilities and Procedures). Strategies shall be developed
for WUGs and WWPs. The strategies shall meet new water supply
obligations necessary to implement recommended WMSs [water
management strategies| of WWPs and WUGs. RWPGs shall plan for
water supply during Drought of Record conditions. In developing
RWPs, RWPGs shall provide WMSs to be used during a Drought of
Record [dreught of recerd)].

(c) Potentially feasible WMSs [water management strategies|

may include, but are not limited to:

(1) Expanded use of existing supplies including system op-
timization and conjunctive use of water resources, reallocation of reser-
voir storage to new uses, voluntary redistribution of water resources in-
cluding contracts, water marketing, regional water banks, sales, leases,
options, subordination agreements, and financing agreements, subordi-
nation of existing water rights through voluntary agreements, enhance-
ments of yields of existing sources, and improvement of water quality
including control of naturally occurring chlorides.

(2) New supply development including construction and
improvement of surface water and groundwater resources, brush
control, precipitation enhancement, seawater desalination, brackish
groundwater desalination, water supply that could be made available
by cancellation of water rights based on data provided by the Com-
mission, rainwater harvesting, and aquifer storage and recovery.

(3) Conservation and Drought Management Measures
[dreught management measures| including demand management.

(4) Reuse of wastewater.

(5) Interbasin Transfers of Surface Water. [transfers of sur-
face water.]

(6) Emergency transfers of surface water including a de-
termination of the part of each water right for non-municipal use in
the RWPA that may be transferred without causing unreasonable dam-
age to the property of the non-municipal water rights holder in accor-
dance with Texas Water Code §11.139 (relating to Emergency Autho-
rizations).

(d) Allrecommended WMSs and WMSPs that are entered into
the State Water Planning Database and prioritized by RWPGs shall be
designed to reduce the consumption of water, reduce the loss or waste
of water, improve the efficiency in the use of water, or develop, de-

Water Availability Model with assumptions of no return flows and full
utilization of senior water rights, is to be used. Alternative assump-
tions may be used with written approval from the EA who shall [will]
consider a written request from an [a] RWPG to use assumptions other
than no return flows and full utilization of senior water rights.

(2) An equitable comparison between and consistent eval-
uation and application of all WMSs [water strategies] the
RWPGs determine to be potentially feasible for each water supply need.

(3) A quantitative reporting of:

(A) The net quantity, reliability, and cost of water de-
livered and treated for the end user's requirements during Drought of
Record [dreught of record] conditions, taking into account and report-
ing anticipated strategy water losses, incorporating factors used calcu-
lating infrastructure debt payments and may include present costs and
discounted present value costs. Costs do not include distribution of
water within a WUG after treatment.

(B) Environmental factors including effects on environ-
mental water needs, wildlife habitat, cultural resources, and effect of
upstream development on bays, estuaries, and arms of the Gulf of Mex-
ico. Evaluations of effects on environmental flows shall [will] include
consideration of the Commission's adopted environmental flow stan-
dards under 30 Texas Administrative Code Chapter 298 (relating to
Environmental Flow Standards for Surface Water). If environmental
flow standards have not been established, then environmental informa-
tion from existing site-specific studies, or in the absence of such infor-
mation, state environmental planning criteria adopted by the Board for
inclusion in the State Water Plan [state water plan] after coordinating
with staff of the Commission and the Texas Parks and Wildlife Depart-
ment to ensure that WMSs [water management strategies] are adjusted
to provide for environmental water needs including instream flows and
bays and estuaries inflows.

(C) Impacts to agricultural resources.

(4) Discussion of the plan's impact on other water resources
of the state including other WMSs [water management strategies] and
groundwater and surface water interrelationships.

(5) A discussion of each threat to agricultural or natural re-
sources identified pursuant to §357.30(7) of this title (relating to De-
scription of the Regional Water Planning Area) including how that
threat will be addressed or affected by the WMSs [water management
strategies]| evaluated.

(6) If applicable, consideration and discussion of the pro-

visions in Texas Water Code §11.085(k)(1) for Interbasin Transfers of
Surface Water [interbasin transfers of surface water]. At minimum, this

liver or treat additional water supply volumes to WUGs or WWPs in at
least one planning decade such that additional water is available dur-
ing Drought of Record conditions. Any other RWPG recommendations
regarding permit modifications, operational changes, and/or other in-
frastructure that are not designed to reduce the consumption of water,
reduce the loss or waste of water, improve the efficiency in the use of
water, or develop, deliver or treat additional water supply volumes to
WUGs or WWPs in at least one Planning Decade such that additional
water is available during Drought of Record conditions shall be indi-

consideration shall [will] include a summation of Water Needs [water
needs] in the basin of origin and in the receiving basin.

(7) Consideration of third-party social and economic im-
pacts resulting from voluntary redistributions of water including anal-
ysis of third-party impacts of moving water from rural and agricultural
areas.

(8) A description of the major impacts of recommended
WMSs [water strategies] on key parameters of water qual-

cated as such and presented separately in the RWP and shall not be eli-
gible for funding from the State Water Implementation Fund for Texas.

(e) [€d)] Evaluations of potentially feasible WMSs and associ-
ated WMSPs [water management strategies] shall include the follow-
ing analyses:

(1) For the purpose of evaluating potentially feasible
WDMSs [water management strategies], the Commission's most current

ity identified by RWPGs as important to the use of a water resource and
comparing conditions with the recommended WMSs [water manage-
ment strategies] to current conditions using best available data.

(9) Consideration of water pipelines and other facili-
ties that are currently used for water conveyance as described in
§357.22(a)(3) of this title (relating to General Considerations for
Development of Regional Water Plans).
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(10) Other factors as deemed relevant by the RWPG in-
cluding recreational impacts.

(f) [¢e)] RWPGs shall evaluate and present potentially feasi-
ble WMSs and WMSPs [Water Management Strategies| with sufficient
specificity to allow state agencies to make financial or regulatory deci-
sions to determine consistency of the proposed action before the state
agency with an approved RWP.

(g) [€D] Conservation, Drought Management Measures, and
Drought Contingency Plans shall be considered by RWPGs when de-
veloping the regional plans, particularly during the process of identify-
ing, evaluating, and recommending WMSs [water management strate-
gies]. RWPs shall incorporate water conservation planning and drought
contingency planning in the RWPA [regional water planning area].

(1) Drought Management Measures [management mea-
sures] including water demand management. RWPGs shall consider
Drought Management Measures [drought measures| for
each need identified in §357.33 of this title and shall include such
measures for each user group to which Texas Water Code §11.1272
(relating to Drought Contingency Plans for Certain Applicants and
Water Right Holders) applies. Impacts of the Drought Management
Measures [dreught management measures| on Water Needs [water
needs] must be consistent with guidance provided by the Commission
in its administrative rules implementing Texas Water Code §11.1272.
If an [a] RWPG does not adopt a drought management strategy for a
need it must document the reason in the RWP. Nothing in this para-
graph shall be construed as limiting the use of voluntary arrangements
by water users to forgo water usage during drought periods.

(2) Water conservation practices. RWPGs must consider
water conservation practices, including potentially applicable best
management practices, for each identified Water Need [water need].

(A) RWPGs shall include water conservation practices
for each user group to which Texas Water Code §11.1271 and §13.146
(relating to Water Conservation Plans) apply. The impact of these water
conservation practices on Water Needs [water reeds] must be consis-
tent with requirements in appropriate Commission administrative rules
related to Texas Water Code §11.1271 and §13.146.

(B) RWPGs shall consider water conservation practices
for each WUG beyond the minimum requirements of subparagraph (A)
of this paragraph, whether or not the WUG is subject to Texas Water
Code §11.1271 and §13.146. If RWPGs do not adopt a Water Con-
servation Strategy [water conservation strategy| to meet an identified
need, they shall document the reason in the RWP.

(C) Foreach WUG or WWP that is to obtain water from
a proposed interbasin transfer to which Texas Water Code §11.085 (re-
lating to Interbasin Transfers) applies, RWPGs shall [will] include a
Water Conservation Strategy [water conservation strategy|, pursuant
to Texas Water Code §11.085(1), that will result in the highest practi-
cable level of water conservation and efficiency achievable. For these
strategies, RWPGs shall [will] determine and report projected water use
savings in gallons per capita per day based on its determination of the
highest practicable level of water conservation and efficiency achiev-
able. RWPGs shall [wil] develop conservation strategies based on this
determination. In preparing this evaluation, RWPGs shall [will] seek
the input of WUGs and WWPs as to what is the highest practicable
level of conservation and efficiency achievable, in their opinion, and
take that input into consideration. RWPGs shall [will] develop water
conservation strategies consistent with guidance provided by the Com-
mission in its administrative rules that implement Texas Water Code
§11.085. When developing water conservation strategies, the RWPGs
must consider potentially applicable best management practices. Strat-
egy evaluation in accordance with this section shall [will] include a

quantitative description of the quantity, cost, and reliability of the water
estimated to be conserved under the highest practicable level of water
conservation and efficiency achievable.

(D) RWPGs shall consider strategies to address any is-
sues identified in the information compiled by the Board from the water
loss audits performed by Retail Public Utilities [retail publie utilities]
pursuant to §358.6 of this title (relating to Water Loss Audits).

(h) [€=)] RWPs shall include a subchapter consolidating the
RWPG's recommendations regarding water conservation. RWPGs
shall include in the RWPs model water conservation plans pursuant to
Texas Water Code §11.1271.

$357.35.  Recommended and Alternative Water Management Strate-
gies and Water Management Strategy Projects.

(a) RWPGs shall recommend WMSs and the WMSPs required
to implement those WMSs [water management strategies| to be used
during a Drought of Record [dreught of recerd] based on the poten-
tially feasible WMSs [Water Management Strategies] evaluated under
§357.34 of this title (relating to Identification and Evaluation of Poten-
tially Feasible Water Management Strategies and Water Management

Strategy Projects).

(b) RWPGs shall recommend specific WMSs and WMSPs
[water management strategies] based upon the identification, analysis,
and comparison of WMSs [water management ies] by the
RWPG that the RWPG determines are potentially feasible so that
the cost effective WMSs [water management strategies] that are
environmentally sensitive are considered and adopted unless an [a]
RWPG demonstrates that adoption of such WMSs [strategies] is
inappropriate. To determine cost-effectiveness and environmental
sensitivity, RWPGs shall [will] follow processes described in §357.34
of this title. The RWP may include Alternative WMSs [alternative
water strategies| evaluated by the processes described in
§357.34 of this title.

(c) Strategies shall [will] be selected by the RWPGs so that
cost effective WMSs [water management strategies], which are con-
sistent with long-term protection of the state's water resources, agri-
cultural resources, and natural resources are adopted.

(d) RWPGs shall identify and recommend WMSs [water man-
agement strategies] for all WUGs and WWPs with identified Water
Needs [water needs] and that meet all Water Needs [water needs] dur-
ing the Drought of Record [dreught of record] except in cases where:

(1) no WMS [water management strategy] is feasible. In
such cases, RWPGs must explain why no WMSs [management strate-

gies] are feasible; or

(2) aPolitical Subdivision [pelitical subdivision] that pro-
vides water supply other than water supply corporations, counties, or
river authorities explicitly does not participate in the regional water
planning process for needs located within its boundaries or extraterri-
torial jurisdiction.

(e) Specific recommendations of WMSs [water management
strategies] to meet an identified need shall [will] not be shown as
meeting a need for a Political Subdivision [pelitical subdivisien] if
the Political Subdivision [pelitieal subdivisien] in question objects
to inclusion of the strategy for the Political Subdivision [pelitical
subdivisien] and specifies its reasons for such objection. This does not
prevent the inclusion of the strategy to meet other needs.

(f) Recommended strategies shall protect existing water
rights, water contracts, and option agreements, but may consider
potential amendments of water rights, contracts and agreements,
which would require the eventual consent of the owner.
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(g) RWPGs shall report the following:

(1) Recommended WMSs, recommended WMSPs, [water
management strategies] and the associated results of all the potentially
feasible WMS [water management strategy| evaluations by WUG and
MWP [WWP]. If a WUG [er WWP] lies in one or more counties or
RWPAs or river basins, data shall [will] be reported for each river basin,
RWPA, and county.

(2) Calculated planning management supply factors for
each WUG and MWP [WAMP] included in the RWP assuming all rec-
ommended WMSs [water management strategies] are implemented.
This calculation shall be based on the sum of: the total existing water
supplies, plus all water supplies from recommended WMSs [water
management strategies] for each entity; divided by that entity's total
projected Water Demand [water demand], within the Planning Decade
[planning deeade]. The resultlng calculated management supply
[safety] factor shall be presented in the plan by entity and decade
for every WUG and MWP. Calculating planning management supply
factors is for reporting purposes only. [WWE]

(3) Fully evaluated Alternative WMSs and associated
WMSPs [Water Management Strategies] included in the adopted RWP
shall be presented together in one place in the RWP.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603639

Les Trobman

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER D. IMPACTS, DROUGHT
RESPONSE, POLICY RECOMMENDATIONS,
AND IMPLEMENTATION

31 TAC §§357.40, 357.42 - 357.46

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §16.053.

The proposed rulemaking affects Chapter 16 of the Texas Water
Code.

$§357.40. Impacts of Regional Water Plan.

(a) RWPs shall include a quantitative description of the so-
cioeconomic impacts of not meeting the identified Water Needs [water
needs] pursuant to §357.33(c) of this title (relating to Needs Analysis:
Comparison of Water Supplies and Demands).

(b) RWPs shall include a description of the impacts of the
RWP regarding:

(1) Agricultural resources pursuant to §357.34(e)(3)(C)
[§35734(H3HO)] of this title (relating to Identification and Evalua-
tion of Potentially Feasible Water Management Strategies);

(2) Other water resources of the state including other

WMSs [water management strategies] and groundwater and surface

water interrelationships pursuant to §357.34(e)(4) [§35734()}4)] of
this title;

(3) Threats to agricultural and natural resources identified

pursuant to §357.34(e)(5) [§35734()(5)] of this title;

(4) Third-party social and economic impacts resulting from
voluntary redistributions of water including analysis of third-party im-
pacts of moving water from rural and agricultural areas pursuant to

§357.34()(7) [§357.34(d)(D)] of this title;

(5) Major impacts of recommended WMSs [water man-
agement strategies| on key parameters of water quality pursuant to
§357.34(e)(8) [§357-34()(8)] of this title; and

(6) Effects on navigation.

(c) RWPs shall include a summary of the identified Water
Needs [water needs] that remain unmet by the RWP.

§$357.42.  Drought Response Information, Activities, and Recommen-
dations.

(a) RWPs shall consolidate and present information on current
and planned preparations for, and responses to, drought conditions in
the region including, but not limited to, Drought of Record [dreught of
reeord] conditions based on the following subsections.

(b) RWPGs shall conduct an overall assessment of current
preparations for drought within the RWPA including a description
of how water suppliers in the RWPA identify and respond to the
onset of drought. This may include information from local Drought

Contingency Plans [dreught contingeney plans].

(c) RWPGs shall develop drought response recommendations
regarding the management of existing groundwater and surface water
sources in the RWPA designated in accordance with §357.32 of this
title (relating to Water Supply Analysis), including:

(1) Factors specific to each source of water supply to be
considered in determining whether to initiate a drought response for
each water source including specific recommended drought response
triggers;

(2) Actions to be taken as part of the drought response
by the manager of each water source and the entities relying on each
source, including the number of drought stages; and

(3) Triggers and actions developed in paragraphs (1) and
(2) of this subsection may consider existing triggers and actions asso-
ciated with existing Drought Contingency Plans [dreught contingeney
plans].

(d) RWPGs shall [will] collect information on existing major
water infrastructure facilities that may be used for interconnections in
event of an emergency shortage of water. In accordance with Texas
Water Code §16.053(r), this information is CONFIDENTIAL INFOR-
MATION and cannot be disseminated to the public. The associated
information is to be collected by a subgroup of RWPG members in a
closed meeting and submitted separately to the EA in accordance with
guidance to be provided by EA.

(e) RWPGs shall [will] provide general descriptions of local
Drought Contingency Plans [drought contingeney plans] that involve
making emergency connections between water systems or WWP sys-
tems that do not include locations or descriptions of facilities that are
disallowed under subsection (d) of this section.

() RWPGs may designate recommended and alternative
Drought Management Water Management Strategies [: man-

agement water strategies| and other recommended
drought measures in the RWP including:
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(1) Listand description of the recommended Drought Man-
agement Water Management Strategies [drought management water
management strategies] and associated WUGs and WWPs, if any, that
are recommended by the RWPG. Information to include associated trig-
gers to initiate each of the recommended Drought Management WMSs
[drought management water management strategies|;

(2) List and description of alternative Drought Manage-
ment WMSs [drought management water management strategies] and
associated WUGs and WWPs, if any, that are included in the plan. In-
formation to include associated triggers to initiate each of the alterna-
tive Drought Management WMSs [drought management water man-
agement strategies];

(3) List of all potentially feasible Drought Management
WMSs [drought management water management strategies] that were

considered or evaluated by the RWPG but not recommended; and

(4) List and summary of any other recommended Drought

Management Measures [drought management measures], if any, that
are included in the RWP, including associated triggers if applicable.

(g) The RWPGs shall evaluate potential emergency responses
to local drought conditions or loss of existing water supplies; the evalu-
ation shall include identification of potential alternative water sources
that may be considered for temporary emergency use by WUGs and
WWPs in the event that the Existing Water Supply [existing water sup-
ply] sources become temporarily unavailable to the WUGs and WWPs
due to unforeseeable hydrologic conditions such as emergency water
right curtailment, unanticipated loss of reservoir conservation storage,
or other localized drought impacts. RWPGs shall evaluate, at a mini-
mum, municipal WUGs that:

(1) have existing populations less than 7,500;

(2) rely on a sole source for its water supply regardless of
whether the water is provided by a WWP; and

(3) all County-Other [eeunty-ether] WUGS.

(h) RWPGs shall consider any relevant recommendations
from the Drought Preparedness Council.

(i) RWPGs shall make drought preparation and response rec-
ommendations regarding:

(1) Development of, content contained within, and imple-

mentation of local Drought Contingency Plans [dreught contingeney
plans] required by the Commission;

(2) Current drought management preparations in the
RWPA including:

(A) drought response triggers; and
(B) responses to drought conditions;

(3) The Drought Preparedness Council and the State
Drought Preparedness Plan; and

(4) Any other general recommendations regarding drought

management in the region or state.

(j) The RWPGs shall develop region-specific model Drought
Contingency Plans [dreught contingeney plans].
$357.43.  Regulatory, Administrative, or Legislative Recommenda-
tions.

(a) The RWPs shall contain any regulatory, administrative, or
legislative recommendations developed by the RWPGs.

(b) Ecologically Unique River and Stream Segments. RW-
PGs may include in adopted RWPs recommendations for all or parts of

river and stream segments of unique ecological value located within the
RWPA by preparing a recommendation package consisting of a phys-
ical description giving the location of the stream segment, maps, and
photographs of the stream segment and a site characterization of the
stream segment documented by supporting literature and data. The rec-
ommendation package shall address each of the criteria for designation
of river and stream segments of ecological value found in this subsec-
tion. The RWPG shall forward the recommendation package to the
Texas Parks and Wildlife Department and allow the Texas Parks and
Wildlife Department 30 days for its written evaluation of the recom-
mendation. The adopted RWP shall include, if available, Texas Parks
and Wildlife Department's written evaluation of each river and stream
segment recommended as a river or stream segment of unique ecolog-
ical value.

(1) An [A] RWPG may recommend a river or stream seg-
ment as being of unique ecological value based upon the criteria set
forth in §358.2 of this title (relating to Definitions).

(2) For every river and stream segment that has been des-
ignated as a unique river or stream segment by the legislature, during a
session that ends not less than one year before the required date of sub-
mittal of an adopted RWP to the Board, or recommended as a unique
river or stream segment in the RWP, the RWPG shall assess the impact
of the RWP on these segments. The assessment shall be a quantitative
analysis of the impact of the plan on the flows important to the river or
stream segment, as determined by the RWPG, comparing current con-
ditions to conditions with implementation of all recommended WMSs
[water management strategies]. The assessment shall also describe the
impact of the plan on the unique features cited in the region's recom-
mendation of that segment.

(c) Unique Sites for Reservoir Construction. An [A] RWPG
may recommend sites of unique value for construction of reservoirs by
including descriptions of the sites, reasons for the unique designation
and expected beneficiaries of the water supply to be developed at the
site. The criteria at §358.2 of this title shall be used to determine if a
site is unique for reservoir construction.

(d) Any other recommendations that the RWPG believes are
needed and desirable to achieve the stated goals of state and regional
water planning including to facilitate the orderly development, man-
agement, and conservation of water resources and prepare for and re-
spond to drought conditions.

(¢) RWPGs may develop information as to the potential im-
pacts of any proposed changes in law prior to or after changes are en-
acted.

(f) RWPGs should consider making legislative recommenda-
tions to facilitate more voluntary water transfers in the region.

$357.44.  Infrastructure Financing Analysis.

RWPGs shall assess and quantitatively report on how individual
local governments, regional authorities, and other Political Subdi-
visions [pelitical subdivisiens] in their RWPA propose to finance
recommended WMSs and associated WMSPs [water management

strategies].

$357.45.  Implementation and Comparison to Previous Regional Wa-
ter Plan.

(a) RWPGs shall describe the level of implementation of
previously recommended WMSs [water management strategies].
Information on the progress of implementation of all WMSs [water
management strategies] that were recommended in the previous RWP,
including conservation and Drought Management WMSs [drought

management water management strategies]; and the implementation
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of WMSPs [prejeets] that have affected progress in meeting the state's
future water needs.

(b) RWPGs shall provide a brief summary of how the RWP
differs from the previously adopted RWP with regards to:

(1) Water Demand [demand] projections;

(2) Drought of Record [reeerd] and hydrologic and model-
ing assumptions used in planning for the region;

(3) Groundwater and surface water Availability, Existing

Water Supplies [availability; existing water supphes], and identified
Water Needs [water needs] for WUGs and WWPs; and

(4) Recommended and Alternative WMSs [alternative wa-
ter management strategies].
$357.46.  Prioritization of Projects by Regional Water Planning
Groups.
Each RWPG shall prioritize recommended WMSPs in its respective
RWP and submit the prioritization separately with its adopted RWP.
The RWPG must prioritize the WMSPs in accordance with the uniform

standards, developed by the stakeholders committee established under
Texas Water Code, §15.436(c), in effect at the time it adopts its RWP.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603640

Les Trobman

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER E. ADOPTION, SUBMITTAL,
AND AMENDMENTS TO REGIONAL WATER
PLANS

31 TAC §357.50, §357.51

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §16.053.

The proposed rulemaking affects Chapter 16 of the Texas Water
Code.

§$357.50.  Adoption, Submittal, and Approval of Regional Water
Plans.

(a) The RWPGs shall submit their adopted RWPs to the Board
every five years on a date to be disseminated by the EA, as modified
by subsection (g)(2) [¢e}2)] of this section, for approval and inclusion
in the State Water Plan [state water plan].

(b) Prior to the adoption of the RWP, the RWPGs shall submit
concurrently to the EA and the public an IPP. The IPP submitted to the
EA must be in the electronic and paper format specified by the EA.
Each RWPG must certify that the IPP is complete and adopted by the
RWPG. In the instance of a recommended WMS [water management
strategy| proposed to be supplied from a different RWPA [regional wa-
ter planning area), the RWPG recommending such strategy shall sub-
mit, concurrently with the submission of the IPP to the EA, a copy of

the IPP, or a letter identifying the WMS [water management strategy|
in the other region along with an internet link to the IPP, to the RWPG
associated with the location of such strategy.

(¢) The RWPGs shall distribute the IPP in accordance with
§357.21(d)(4) [§3572H)5)] of this title (relating to Notice and Pub-

lic Participation).

(d) Within 60 days of the submission of IPPs to the EA, the
RWPGs shall submit to the EA, and the other affected RWPG, in writ-
ing, the identification of potential Interregional Conflicts [interregional
confliets] by:

(1) identifying the specific recommended WMS [water
management strategy| from another RWPG's IPP;

(2) providing a statement of why the RWPG considers
there to be an Interregional Conflict [interregional eonfliet]; and

(3) providing any other information available to the RWPG
that is relevant to the Board's [beard's] decision.

(e) The RWPGs shall seek to resolve conflicts with other RW-
PGs and shall promptly and actively participate in any Board sponsored
efforts to resolve Interregional Conflicts [interregional eenfliets].

(f) The RWPGs shall solicit, and consider the following com-
ments when adopting an [a] RWP:

(1) the EA's written comments, which shall be provided to
the RWPG within 120 days of receipt of the IPP;

(2) written comments received from any federal agency or
Texas state agency, which the RWPGs shall accept after the first public
hearing notice is published pursuant to §357.21(d) of this title until at
least 90 days after the public hearing is held pursuant to §357.21(d) of
this title; and

(3) any written or oral comments received from the public
after the first public hearing notice is published pursuant to §357.21(d)
of'this title until at least 60 days after the public hearing is held pursuant
to §357.21(d) of this title.

(4) The RWPGs shall revise their IPPs to incorporate ne-
gotiated resolutions or Board resolutions of any Interregional Conflicts
[interregional eonfliets] into their final adopted RWPs.

(5) In the event that the Board has not resolved an
Interregional Conflict [interregional ecenfliet] sufficiently early to
allow an involved RWPG to modify and adopt its final RWP by the
statutory deadline, all RWPGs involved in the conflict shall proceed
with adoption of their RWP by excluding the relevant recommended
WMS [water management strategy] and all language relevant to the
conflict and include language in the RWP explaining the unresolved
Interregional Conflict [interregional eenfliet] and acknowledging that
the RWPG may be required to revise or amend its RWP in accordance
with a negotiated or Board resolution of an Interregional Conflict
[interregional confliet].

(g) Submittal of RWPs. RWPGs shall submit the IPP and the
adopted RWPs and amendments to approved RWPs to the EA in con-
formance with this section.

(1) RWPs shall include:

(A) The technical report and data prepared in accor-
dance with this chapter and the EA's specifications;

(B) An executive summary that documents key RWP
findings and recommendations; and

(C) Summaries of all written and oral comments re-
ceived pursuant to subsection (f) of this section, with a response by the
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RWPG explaining how the plan was revised or why changes were not
warranted in response to written comments received under subsection
(f) of this section.

(2) RWPGs shall submit RWPs [regional plans] to the EA
according to the following schedule:

(A) IPPs [Initially plans] are due every five

years on a date disseminated by the EA unless an extension is approved,
in writing, by the EA.

(B) Prior to submission of the IPP, the RWPGs shall up-
load the data, metadata and all other relevant digital information sup-
porting the plan to the Board's State Water Planning Database [planning
database system]. All changes and corrections to this information must
be entered into the Board's State Water Planning Database [database]
prior to submittal of a final adopted plan.

(C) The RWPG shall [will] transfer copies of all data,
models, and reports generated by the planning process and used in de-
veloping the RWP to the EA. To the maximum extent possible, data
shall be transferred in digital form according to specifications provided
by the EA. One copy of all reports prepared by the RWPG shall be pro-
vided in digital format according to specifications provided by the EA.
All digital mapping shall use a geographic information system accord-
ing to specifications provided by the EA. The EA shall seek the input
from the State Geographic Information Officer regarding specifications
mentioned in this section.

(D) Adopted RWPs are due to the EA every five years
on a date disseminated by the EA unless, at the discretion of the EA, a
time extension is granted consistent with the timelines in Texas Water
Code §16.053(i).

(E) Once approved by the Board, RWPs shall [will] be
made available on the Board website.

(h) Upon receipt of an [a] RWP adopted by the RWPG, the
Board shall [will] consider approval of such plan based on the follow-
ing criteria:

(1) verified adoption of the RWP by the RWPG; and

(2) verified incorporation of any negotiated resolution
or Board resolution of any Interregional Conflicts [interregional
eonfliets], or in the event that an Interregional Conflict [interregional
eonfliet] is not yet resolved, verified exclusion of the relevant recom-
mended WMS [water management strategy| and all language relevant
to the conflict.

(1) Approval of RWPs by the Board. The Board may approve
an [a] RWP only after it has determined that the RWP complies with
statute and rules.

(j) The Board shall consider approval of an RWP that includes
unmet municipal Water Needs provided that the RWPG includes ade-
quate justification, including that the RWP:

(1) documents that the RWPG considered all potentially
feasible WMSs, including Drought Management WMSs and contains
an explanation why additional conservation and/or Drought Manage-
ment WMSs were not recommended to address the need;

(2) describes how, in the event of a repeat of the Drought
of Record, the municipal WUGs associated with the unmet need shall
ensure the public health, safety, and welfare in each Planning Decade
that has an unmet need; and

(3) explains whether there may be occasion, prior to devel-
opment of the next IPP, to amend the RWP to address all or a portion
of the unmet need.

(k) [6)] Board Adoption of State Water Plan. RWPs approved
by the Board pursuant to this chapter shall be incorporated into the State
Water Plan [state water plan] as outlined in §358.4 of this title (relating
to Guidelines).

§357.51.

(a) Local Water Planning Amendment Requests. A Political
Subdivision [pelitical subdivision] in the RWPA may request an [a]
RWPG to consider specific changes to an adopted RWP based on
changed conditions or new information. An [A] RWPG must formally
consider such request within 180 days after its receipt and shall amend
its adopted RWP if it determines an amendment is warranted. If the
Political Subdivision [pelitical subdivisien] is not satisfied with the
RWPG's decision on the issue, it may file a petition with the EA to
request Board review the decision and consider changing the approved
RWP. The Political Subdivision [pelitical subdivisien] shall send a
copy of the petition to the chair of the affected RWPG.

Amendments to Regional Water Plans.

(1) The petition must state:

(A) the changed condition or new information that af-
fects the approved RWP;

(B) the specific sections and provisions of the approved
RWP that are affected by the changed condition or new information;

(C) the efforts made by the Political Subdivision
[political subdivision]| to work with the RWPG to obtain an amend-
ment; and

(D) the proposed amendment to the approved RWP.

(2) Ifthe EA determines that the changed condition or new
information warrants a change in the approved RWP, the EA shall re-
quest the RWPG to consider making the appropriate change and pro-
vide the reason in writing. The Political Subdivision [pelitical subdivi-
sion] that submitted the petition shall [will] receive notice of any action
requested of the RWPG by the EA. If the RWPG does not amend its
plan consistent with the request within 90 days, it shall provide a writ-
ten explanation to the EA, after which the EA shall [will] present the
issue to the Board for consideration at a public meeting. Before pre-
senting the issue to the Board, the EA shall [will] provide the RWPG,
the Political Subdivision [pelitical subdivisien] submitting the petition,
and any Political Subdivision [pelitical subdivisien] determined by the
EA to be affected by the issue 30 days notice. At the public meeting,
the Board may direct the RWPG to amend its RWP based on the local
Political Subdivision's request.

(b) Major Amendments to RWPs and State Water Plan. An
[A] RWPG may amend an adopted RWP at any meeting, after giv-
ing notice for a major amendment and holding a hearing according to
§357.21(d) of this title (relating to Notice and Public Participation). An
amendment is major if it does not meet the criteria of subsection (c), (d)
or (e) of this section. An [A] RWPG may propose amendments to an
approved RWP by submitting proposed amendments to the Board for
its consideration and possible approval under the standards and proce-
dures of this section.

(1) [Initiation of a Major Amendment. An entity may re-
quest an [a] RWPG amend its adopted RWP. An [A] RWPG's consid-
eration for action to initiate an amendment may occur at a regularly
scheduled meeting.

(2) RWPG Public Hearing. The RWPG shall hold a public
hearing on the amendment as defined in §357.21(d) of this title. The
amendment shall be available for agency and public comment at least
30 days prior to the public hearing and 30 days following the public
hearing as defined in §357.21(d) of this title.

(3) The proposed major amendment:
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(A) Shall not result in an over-allocation of an existing
or planned source of water; and

{B) Shall net produce unmet needs new to the adopted
RWP: and}

(B) [€©)] Shall conform with rules applicable to RWP
development as defined in Subchapters C and D of this chapter.

(4) RWPG Major Amendment Adoption. The RWPG may
adopt the amendment at a regularly scheduled RWPG meeting held in
accordance with §357.21(b) of this title following the 30-day public
comment period held in accordance with §357.21(d) of this title. The
amendment shall include response to comments received.

(5) Board Approval of Major Amendment. After adoption
of the major amendment, the RWPG shall submit the amendment to
the Board which shall consider approval of the amendment at its next
regularly scheduled meeting following EA review of the amendment.

(¢) Minor Amendments to RWPs and State Water Plan.

(1) An [Miner Amendment to RWE A] RWPG may amend
its RWP by first providing a copy of the proposed amendment to the
EA for a determination as to whether the amendment would be minor.

(2) EA Pre-Adoption Review. The EA shall evaluate the
proposed minor amendment prior to the RWPG's vote to adopt the
amendment. An amendment is minor if it meets the following crite-
ria:

(A) does not result in over-allocation of an existing or
planned source of water;

(B) does not relate to a new reservoir;

(C) does not increase unmet needs or produce new un-
met needs in the adopted RWP;

(D) [€)] does not have a significant effect on instream
flows, environmental flows or freshwater flows to bays and estuaries;

(E) [)] does not have a significant substantive impact
on water planning or previously adopted management strategies; and

(F) [€B)] does not delete or change any legal require-
ments of the plan.

(3) Determination by EA. Ifthe EA determines that the pro-
posed amendment is minor, EA shall notify, in writing, the RWPG as
soon as practicable.

(4) RWPG Public Meeting. After receipt of the written de-
termination from the EA, the RWPG shall conduct a public meeting in
accordance with §357.21(c) of this title. The public shall have an op-
portunity to comment and the RWPG shall amend the proposed minor
amendment based on public comments, as appropriate, and to comply
with existing statutes and rules related to regional water planning re-
sponses.

(5) Board Approval of Minor Amendment. After adoption
of the minor amendment, the RWPG shall submit the amendment to the
Board which shall approve the amendment at its next regularly sched-
uled meeting unless the amendment contradicts or is in substantial con-
flict with statutes and rules relating to regional water planning.

(d) Amendment for Water Planning for a Clean Coal Project.
An amendment to an [a] RWP or the State Water Plan [state water plan]
to facilitate planning for water supplies reasonably required for a clean
coal project, as defined by Texas Water Code §5.001, relating to the
Texas Commission on Environmental Quality, shall be adopted by the
process described in this section. However, an [a] RWPG may amend

the RWP to accommodate planning for a clean coal project without a
public meeting or hearing if the EA determines that:

(1) the amendment does not significantly change the RWP;
or

(2) the amendment does not adversely affect other WMSs
[water management strategies] in the RWP.

(e) Substitution of Alternative WMSs [Water

Strategies]. After notice is provided in accordance with §357.21(c) of
this title, RWPGs may substitute one or more evaluated Alternative
Water Management Strategies [alternative water management
strategies] for a recommended strategy if the strategy originally
recommended is no longer recommended and the substitution of the
Alternative WMS [alternative water strategy] is capable
of meeting the same Water Need without over-allocating any source
[water need]. Proposed substitutions must receive written approval
from the EA prior to substitution by the RWPG.

(f) In the instance of a substitution of an Alternative WMS
[elternative water management strategy| or a proposed amendment
with a recommended WMS [water management strategy| to be
supplied from a different RWPA [regional water planning area], the
RWPG recommending such strategy shall submit, concurrently with
the submission of the substitution or proposed amendment to the EA,
a copy of the substitution or proposed amendment to the RWPG for
the location of such strategy. The provisions of sections 357.50(d),
(e), (f), and (h), and 357.62, related to Interregional Conflicts, shall
apply to substitution or amendment to the RWP in the same manner as
those subdivisions apply to an IPP.

(g) Amending the State Water Plan. Following amendments of
RWPs, including substitutions of Alternative WMSs [alternative water
management strategies], the Board shall make any necessary amend-
ments to the State Water Plan [state water plan] as outlined in §358.4
of this title (relating to Guidelines).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603641

Les Trobman

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER F. CONSISTENCY AND
CONFLICTS IN REGIONAL WATER PLANS
31 TAC §§357.60, 357.62, 357.64

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §16.053.

The proposed rulemaking affects Chapter 16 of the Texas Water
Code.

§357.60. Consistency of Regional Water Plans.

(a) RWPGs shall submit to the development Board an [a] RWP
that is consistent with the guidance principles and guidelines outlined
in §357.20 of this title (relating to Guidance Principles for State and
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Regional Water Planning). Information provided shall be based on
data provided or approved by the Board in a format consistent with
the guidelines of Subchapters C and D of this chapter and guidance by
the EA.

(b) For the purposes of the Texas Water Code §16.053(j) (re-
lating to Board Financial Assistance) projects proposed to the Board
for funding shall [will] be considered to meet any need identified in an
approved RWP in a manner consistent with the RWP if the project:

(1) Is an enhancement of an Existing Water Supply or wa-
ter source [a eurrent water supply] identified in the analysis developed
under §357.32 of this title (relating to Water Supply Analysis) as meet-
ing a demand, even though the project is not specifically recommended
in the RWP;

(2) Involves a minor modification to an existing surface
water right that is not in conflict with the RWP; or [and]

(3) Is meeting a need in a manner consistent with the plan
developed under Subchapters C and D of this chapter.

(4) For the purposes of the Texas Water Code §16.053(j),
projects proposed to the Board for funding to meet any need identi-
fied in an approved RWP for which there is not a recommended WMS

[water management strategy] in such plan shall [will] be considered by
the Board not to be consistent with the approved RWP.

(5) For the purposes of the Texas Water Code §16.053(k)
(relating to Board Waivers), the Board may consider, among other fac-
tors, changed conditions if a Political Subdivision [pelitical subdivi-
ston] requests a waiver of the Texas Water Code §16.053(j) for a project
proposed to the Board for funding to meet a need in a manner that is not
consistent with the manner the need is addressed in an approved RWP.
The Board shall request the members of any affected RWPG to provide
input on the request for waiver of the Texas Water Code §16.053(j).

(c) Relation to state and local plans. RWPs shall be consistent
with Chapter 358 of this title (relating to State Water Planning Guide-
lines) and this chapter. RWPGs shall consider and use as a guide the
State Water Plan [state water plan] and local water plans provided for
in the Texas Water Code §16.054 (relating to Local Water Planning).

§$357.62.  Interregional Conflicts.

(a) Intheeventan [a] RWPG has asserted an interregional con-
flict and the Board has determined that there is a potential for a substan-
tial adverse effect on that region, or the Board finds that an interregional
conflict exists between IPPs, the EA may use the following process:

(1) notify the affected RWPGs of the nature of the interre-
gional conflict;

(2) request affected RWPGs appoint a representative or
representatives authorized to negotiate on behalf of the RWPG and
notify the EA in writing of the appointment;

(3) request affected RWPGs' assistance in resolving the
conflict; and

(4) negotiate resolutions of conflicts with RWPGs as deter-
mined by the EA.

(b) In the event the negotiation is unsuccessful, the EA may:

(1) determine a proposed recommendation for resolution of
the conflict;

(2) provide notice of its intent to hold a public hearing on
proposed recommendations for resolution of the conflict by publishing
notice of the proposed change in the Texas Register and in a newspaper
of general circulation in each county located in whole or in part in the
RWPAs involved in the dispute 30 days before the public hearing and

by mailing notice of the public hearing 30 days before public hearing
to those persons or entities listed in §357.21(d) of this title (relating
to Notice and Public Participation) in the RWPAs proposed to be im-
pacted, and to each county judge of a county located in whole or in part
in the RWPAs proposed to be impacted and to each affected RWPG;

(3) hold a public hearing on the proposed recommendation
for resolution of the conflict at a time and place determined by the EA.
At the hearing, the EA shall take comments from the RWPGs, Political
Subdivisions [pelitical subdivisiens], and members of the public on the
issues identified by the Board as unresolved problems; and

(4) make a recommendation to the Board for resolution of
the conflict.

(¢) The Board shall consider the EA's recommendation and
any written statements by a representative for each affected RWPG and
determine the resolution of the conflict. The Board's decision is final
and not appealable.

(d) The EA shall notify affected RWPGs of Board's decision
and shall direct changes to the affected RWPs.

$§357.64.  Conflicts Between Regional Water Plans and Groundwater
Management Plans.

(a) A groundwater conservation district may file a written peti-
tion with the EA stating that a potential conflict exists between the dis-
trict's approved management plan developed under Texas Water Code
§36.1071 (relating to Management Plans) and the approved State Wa-
ter Plan [state water plan]. A copy of the petition shall be provided to
the affected RWPG. The petition must state:

(1) the specific nature of the conflict;

(2) the specific sections and provisions of the approved
management plan and approved State Water Plan [state water plan]
that are in conflict; and

(3) the proposed resolution to the conflict.

(b) Ifthe EA determines a conflict exists, the EA will provide
technical assistance to and coordinate with the groundwater conserva-
tion district and the affected RWPG to resolve the conflict. Coordina-
tion may include any of the following processes:

(1) requiring the RWPG to respond to the petition in writ-
ing;
(2) meeting with representatives from the groundwater

conservation district and the RWPG to informally mediate the conflict;
and/or

(3) coordinating a formal mediation session between rep-
resentatives of the groundwater conservation district and the RWPG.

(c) If the parties do not reach resolution, the EA will recom-
mend a resolution to the conflict to the Board within 60 days of the date
the mediation is completed. Notice shall be provided at least 15 days
prior to the date of the Board meeting to discuss the proposed resolu-
tion. The Board may:

(1) revise an approved RWP; and
(2) revise a district's approved management plan.

(d) Ifthe Board requires a revision to the groundwater conser-
vation district's approved management plan, the Board shall provide
information to the groundwater conservation district on what revisions
are required and why. The groundwater conservation district shall pre-
pare any revisions to its plan based on the information provided by the
Board and hold, after notice, at least one public hearing. The ground-
water conservation district shall consider all public and Board com-
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ments, prepare, revise, and adopt its plan, and submit the revised plan
to the Board pursuant to Chapter 356 of this title (relating to Ground-
water Management). If the groundwater conservation district disagrees
with the decision of the Board, the district may appeal the decision to
a district court in Travis County, Texas.

(e) If the Board requires a revision to the approved RWP, the
Board shall provide information to the RWPG on what revisions are
required and why. The RWPG shall prepare the revisions as a major
amendment to their approved RWP pursuant to §357.51(b) of this title.

(f) At the Board's discretion, the Board shall include in the
State Water Plan [state water plar] a discussion of the conflict and its
resolution.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 25, 2016.

TRD-201603642

Les Trobman

General Counsel

Texas Water Development Board

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 463-7686

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 4. COMMERCIAL VEHICLE
REGULATIONS AND ENFORCEMENT
PROCEDURES

SUBCHAPTER B. REGULATIONS
GOVERNING TRANSPORTATION SAFETY
37 TAC §4.12

The Texas Department of Public Safety (the department) pro-
poses amendments to §4.12, concerning Exemptions and Ex-
ceptions. The proposed amendments are necessary to ensure
this section is consistent with interstate hours of service rules
promulgated under federal statute in 49 CFR Part 395.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be some eco-
nomic effect on small businesses or micro-businesses required
to comply with the section as proposed. The department is un-
able to estimate the number of small businesses and micro-busi-
nesses that will be subject to this amended rule because the
Texas Department of Motor Vehicles registers carriers but is un-
able to provide the department with the number of carriers meet-
ing the definition of "small business" or "micro business".

The economic effect on a small business or micro-business will
depend on the type of electronic logging device (ELD) that carri-

ers or drivers use, the condition of the ELD, and the driver train-
ing needed upon effect. ELDs cost between $240 and $5800
dollars per year per unit depending on where the device is pur-
chased/leased and from whom. The businesses also have vari-
ous purchase, rental, support, and enhancement options which
impact the overall cost of the device. Further, this federal man-
date (as identified in United States Department of Transporta-
tion/Federal Motor Carrier Safety Administration memorandum
MC-ECE-2016-0001) has a two year window of compliance (12-
18-17) unless the carrier is already using an Automated Onboard
Recording Device, in which case the carrier has a four year win-
dow of compliance (12-16-19). This deployment expense is mit-
igated by reduced fines for log book violations, improvement of
safety management system scores at the federal level, and re-
duced liability by keeping log book violations at a minimum and
keeping fatigued drivers off of the road. Additionally, intrastate
carriers will continue to be able to utilize the record of duty status
exemption outlined in this section.

The department, taking into consideration the health, safety, and
the environmental and economic welfare of the state, has an-
alyzed whether using an alternative regulatory method would
accomplish the same objectives of the proposed rule but min-
imize the adverse impact on small businesses or micro busi-
nesses. The department considered exempting intrastate car-
riers and intrastate businesses meeting the definition of "small
business" and "micro business" from this rule as it relates to
ELDs as a method of reducing the adverse impact of the rule.
However, these alternatives are not possible because exempting
small businesses and/or micro businesses from this rule would
allow for the continued use of handwritten records of duty status
(log books). This rule serves to reduce log book errors, reduces
fatigued driving, and reduces falsified log book records. These
reductions in turn create safer highways.

Ms. Whittenton has determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be maximum efficiency of the
Motor Carrier Safety Assistance Program.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The Texas Department of Public Safety, in accordance with the
Administrative Procedure Act, Texas Government Code, §2001,
et seq., and Texas Transportation Code, Chapter 644, will hold
a public hearing on Monday, August, 15, 2016, at 10:00 a.m., at
the Texas Department of Public Safety, Texas Highway Patrol Di-
vision, Building G Annex, 5805 North Lamar, Austin, Texas. The
purpose of this hearing is to receive comments from all inter-
ested persons regarding adoption of the proposed amendments
to Administrative Rule §4.11 regarding Transportation of Haz-
ardous Materials, proposed for adoption under the authority of
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Texas Transportation Code, Chapter 644, which provides that
the director shall, after notice and a public hearing, adopt rules
regulating the safe operation of commercial motor vehicles.

Persons interested in attending this hearing are encouraged to
submit advance written notice of their intent to attend the hearing
and to submit a written copy of their comments. Correspondence
should be addressed to Major Chris Nordloh, Texas Highway Pa-
trol Division, Texas Department of Public Safety, P.O. Box 4087,
Austin, Texas 78773-0500.

Persons with special needs or disabilities who plan to attend
this hearing and who may need auxiliary aids or services are
requested to contact Major Chris Nordloh at (512) 424-2775 at
least three working days prior to the hearing so that appropriate
arrangements can be made.

Other comments on this proposal may be submitted to Major
Chris Nordloh, Texas Highway Patrol Division, Texas Depart-
ment of Public Safety, P.O. Box 4087, Austin, Texas 78773-0500,
(512) 424-2775. Comments must be received no later than thirty
(30) days from the date of publication of this proposal.

These amendments are proposed pursuant to Texas Transporta-
tion Code, §644.051, which authorizes the director to adopt rules
regulating the safe transportation of hazardous materials and the
safe operation of commercial motor vehicles; and authorizes the
director to adopt all or part of the federal safety regulations, by
reference.

Texas Transportation Code, §644.051 is affected by this pro-
posal.

§4.12.  Exemptions and Exceptions.

(a) Exemptions. Exemptions to the adoptions in §4.11 of
this title (relating to General Applicability and Definitions) are made
pursuant to Texas Transportation Code, §§644.052 - 644.054, and are
adopted as follows:

(1) Such regulations shall not apply to the following vehi-
cles when operated intrastate:

(A) a vehicle used in oil or water well servicing or
drilling which is constructed as a machine consisting in general of a
mast, an engine for power, a draw works, and a chassis permanently
constructed or assembled for such purpose or purposes;

(B) amobile crane which is an unladen, self-propelled
vehicle constructed as a machine used to raise, shift, or lower weights;

(C) avehicle transporting seed cotton; or
(D) concrete pumps.

(2) Dirivers in intrastate commerce will be permitted to
drive 12 hours following 8 consecutive hours off duty. Drivers in
intrastate commerce may not drive after having been on duty 15 hours,
following 8 consecutive hours off duty. Drivers in intrastate commerce
violating the 12 or 15 hour limits provided in this paragraph shall be
placed out-of-service for 8 consecutive hours. Drivers of vehicles
operating in intrastate commerce shall be permitted to accumulate the
equivalent of 8 consecutive hours off duty by taking a combination
of at least 8 consecutive hours off duty and sleeper berth time; or by
taking two periods of rest in the sleeper berth, providing:

(A) neither rest period in the sleeper berth is shorter
than 2 hours duration;

(B) the driving time in the period immediately before
and after each rest period in the sleeper berth, when added together,
does not exceed 12 hours;

(C) the on duty time in the period immediately before
and after each rest period in the sleeper berth, when added together,
does not include any driving time after the 15th hour; and

(D) the driver may not return to driving subject to the
normal hours of service requirements in this subsection without taking
at least 8 consecutive hours off duty, at least 8 consecutive hours in the
sleeper berth, or a combination of at least 8 consecutive hours off duty
and sleeper berth time.

(3) Drivers in intrastate commerce who are not transport-
ing placardable hazardous materials and were regularly employed in
Texas as commercial vehicle drivers prior to August 28, 1989, are not
required to meet the medical standards contained in the federal regula-
tions.

(A) For the purpose of enforcement of this regulation,
those drivers who reached their 18th birthday on or after August 28,
1989, shall be required to meet all medical standards.

(B) The exceptions contained in this paragraph shall not
be deemed as an exemption from drug and alcohol testing requirements
contained in Title 49, Code of Federal Regulations, Parts 40 and 382.

(4) The maintenance of a driver's record of duty status is
not required if the vehicle is operated within a 150 air-mile radius of
the driver's normal work reporting location if:

(A) the driver returns to the normal work reporting lo-
cation and is released from work within 12 consecutive hours;

(B) the driver has at least 8 consecutive hours off duty
separating each 12 hours on duty; and

(C) the motor carrier that employs the driver maintains
and retains for a period of 6 months true and accurate time and business
records which include the following information:

(i) the time the driver reports for duty each day;

(ii)  the total number of hours the driver is on duty
each day;

(iii)  the time the driver is released from duty each
day;

(iv) the total time on duty for the preceding seven
days in accordance with Title 49, Code of Federal Regulations,
§395.8(j)(2) for drivers used for the first time or intermittently; and

(v) the motor carrier maintains business records that
provide the date, time, quantity, and location of the delivery of a prod-
uct or service, including delivery tickets or sales invoices.

(5) The maintenance of a driver's record of duty status is
not required for the driver of a ready-mix concrete delivery vehicle if
the vehicle is operated intrastate within a 150 air-mile radius of the
driver's normal work reporting location if:

(A) the driver returns to the normal work reporting lo-
cation and is released from work within 14 consecutive hours;

(B) the driver has at least 8 consecutive hours off duty
separating each 14 hours on duty;

(C) the driver does not exceed 12 hours maximum driv-
ing time following 8 consecutive hours off duty; and

(D) the motor carrier that employs the driver maintains
and retains for a period of 6 months true and accurate time and business
records which include:

(i) the time the driver reports for duty each day;
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(ii) _the total number of hours the driver is on duty

(iii) the time the driver is released from duty each

(iv) _the total time on duty for the preceding 7 days
in accordance with Title 49, Code of Federal Regulations, §395.8(j)(2)
for drivers used for the first time or intermittently; and

(v) the motor carrier maintains business records that
provide the date, time, quantity, and location of the delivery of a prod-
uct or service, including delivery tickets or sales invoices.

(6) An electronic logging device (ELD) and an automatic
on-board recording device have the meaning as defined in Title 49,
Code of Federal Regulations, §395.2.

(7) Unless otherwise exempted, until December 16, 2019,
a motor carrier operating commercial motor vehicles intrastate shall
require each of its drivers to record the driver's record of duty status:

(A) Using an ELD that meets the requirements of sub-
part B of Title 49, Code of Federal Regulations, Part 395;

(B) Using an automatic on-board recording device
that meets the requirements of Title 49, Code of Federal Regulations,

§395.15; or

(C) Manually, recorded as specified in Title 49, Code
of Federal Regulations, §395.8. The record of duty status must be
recorded in duplicate for each 24-hour period for which recording is

required.

(8) Unless otherwise exempted, a motor carrier operating
commercial motor vehicles intrastate must install and require each of
its drivers to use an ELD to record the driver's duty status in accordance
with Title 49, Code of Federal Regulations, Part 395 no later than De-
cember 16, 2019.

(9) [€5)] The provisions of Title 49, Code of Federal Reg-
ulations, Part 395 shall not apply to drivers transporting agricultural
commodities in intrastate commerce for agricultural purposes within a
150 air-mile radius from the source of the commodities or the distribu-
tion point for the farm supplies during planting and harvesting seasons.

(10) [€6)] Unless otherwise specified, a motor carrier trans-
porting household goods for compensation in intrastate commerce in a
vehicle not defined in Texas Transportation Code, §548.001(1) is sub-
ject to the record keeping requirements in Title 49, Code of Federal
Regulations, Part 395 and the hours of service requirements specified
in this subchapter.

(11) [€P] Unless otherwise specified, a contract carrier is
subject only to Title 49, Code of Federal Regulations, Part 391, except
§391.11(b)(4) and Subpart E, Parts 393, 395, and 396, except §396.17.

(b) Exceptions. Exceptions adopted by the director of the
Texas Department of Public Safety not specified in Texas Transporta-
tion Code, §644.053, are as follows:

(1) Title 49, Code of Federal Regulations, §393.86, requir-
ing rear-end protection shall not be applicable provided the vehicle was
manufactured prior to September 1, 1991 and is used solely in intrastate
commerce.

(2) Drivers of vehicles under this section operating in
intrastate transportation shall not be permitted to drive after having
worked and/or driven for 70 hours in any consecutive seven-day
period. A driver may restart a consecutive seven-day period after
taking 34 or more consecutive hours off-duty. Drivers in intrastate

transportation violating the 70 hour limit provided in this paragraph
will be placed out-of-service until no longer in violation.

(3) For drivers of commercial motor vehicles operating in
intrastate transportation and used exclusively in the transportation of
oilfield equipment, including the stringing and picking up of pipe used
in pipelines, and servicing of the field operations of the natural gas
and oil industry, any period of 7 consecutive days may end with the
beginning of any off-duty period of 24 or more successive hours.

(4) For drivers of a commercial motor vehicle operating in
intrastate transportation and used primarily in the transportation of con-
struction materials and equipment, any period of 7 consecutive days
may end with the beginning of any off-duty period of 24 or more suc-
cessive hours. "Transportation of construction materials and equip-
ment" has the meaning assigned by Title 49, Code of Federal Regu-
lations, §395.2.

(5) Drivers of vehicles operating in intrastate transporta-
tion claiming the 150 air mile radius exemption in subsection (a)(4)
of this section must return to the work reporting location; be released
from work within 12 consecutive hours; and have at least 8 consecutive
hours off-duty separating each 12 hours on-duty.

(6) Title 49, Code of Federal Regulations, §391.11(b)(1),
is not adopted for intrastate drivers. The minimum age for an intrastate
driver shall be 18 years of age. Intrastate drivers in violation of this
paragraph shall be placed out-of-service until no longer in violation.

(7) Title 49, Code of Federal Regulations, §391.11(b)(2),
is not adopted for intrastate drivers. An intrastate driver must have
successfully passed the examination for a Texas Commercial Driver's
License and be a minimum age of 18 years old.

(8) Texas Transportation Code, §547.401 and §547.404,
concerning brakes on trailers weighing 15,000 pounds gross weight
or less take precedence over the brake requirements in the federal
regulations for trailers of this gross weight specification unless the
vehicle is required to meet the requirements of Federal Motor Vehicle
Safety Standard No. 121 (Title 49, Code of Federal Regulations
§571.121) applicable to the vehicle at the time it was manufactured.

(9) Title 49, Code of Federal Regulations, §390.23 (Relief
from Regulations), is adopted for intrastate motor carriers with the fol-
lowing exceptions:

(A) Title 49, Code of Federal Regulations,
§390.23(a)(2) is not applicable to intrastate motor carriers making
emergency residential deliveries of heating fuels or responding to a
pipeline emergency, provided the carrier:

(i) documents the type of emergency, the duration of
the emergency, and the drivers utilized; and

(i) maintains the documentation on file for a mini-
mum of six months. An emergency under this paragraph is one that if
left unattended would result in immediate serious bodily harm, death
or substantial property damage but does not include routine requests to
re-fill empty propane gas tanks.

(B) The requirements of Title 49, Code of Federal Reg-
ulations, §390.23(c)(1) and (2), for intrastate motor carriers shall be:

(i) the driver has met the requirements of Texas
Transportation Code, Chapter 644; and

(ii) the driver has had at least eight consecutive
hours off-duty when the driver has been on duty for 15 or more
consecutive hours, or the driver has had at least 34 consecutive hours
off duty when the driver has been on duty for more than 70 hours in
seven consecutive days.
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(10) Title 49, Code of Federal Regulations, Part 380 (Sub-
parts A - D), is not adopted for intrastate motor carriers and drivers.
Title 49, Code of Federal Regulations, Part 380 (Subpart E) is adopted
for intrastate motor carriers and drivers. Intrastate motor carriers and
drivers must complete the requirements of Title 49, Code of Federal
Regulations, §380.500 on or before July 31, 2005.

(11) In accordance with §4132 of the Safe, Accountable,
Flexible, Efficient Transportation Equity Act: A Legacy for Users
(SAFETA-LU) (Pub. L. 109-59), the hours of service regulations
in this subchapter are not applicable to utility service vehicles that
operate in either interstate or intrastate commerce. Ultility service
vehicles are those vehicles operated by public utilities, as defined in
the Public Utility Regulatory Act, the Gas Utility Regulatory Act, the
Texas Water Code, Title 49, Code of Federal Regulations, §395.2, or
other applicable regulations, and charged with the responsibility for
maintaining essential services to the public to protect health and safety.

(12) The United States Department of Transportation num-
ber requirements in Texas Transportation Code, Chapter 643 do not ap-
ply to vehicles/motor carriers operating exclusively in intrastate com-
merce and that are exempted from the requirements by Texas Trans-
portation Code, §643.002.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 19, 2016.

TRD-201603566

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 424-5848

¢ ¢ ¢
PART 5. TEXAS BOARD OF PARDONS
AND PAROLES
CHAPTER 145. PAROLE

SUBCHAPTER A. PAROLE PROCESS
37 TAC §145.18

The Texas Board of Pardons and Paroles proposes an amend-
ment to 37 TAC Chapter 145, §145.18, concerning action upon
review; extraordinary vote (HB 1914). The amendment is pro-
posed to add 36 months to subsection (a)(3)(A).

David Gutiérrez, Chair of the Board, determined that for each
year of the first five-year period the proposed amendment is in
effect, no fiscal implications exist for state or local government
as a result of enforcing or administering this section.

Mr. Gutiérrez also has determined that for each year of the first
five years the proposed amendment s in effect, the public benefit
anticipated as a result of enforcing the amendment to this sec-
tion will be to ensure consistency between this rule and Board
Policy. There will be no effect on small businesses. There is
no anticipated economic cost to persons required to comply with
the amended rule as proposed.

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendment will not
have an economic effect on small businesses as defined in Texas
Government Code §2006.001(2).

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general
public should be received within 30 days of the publication of
this proposal.

The amended rule is proposed under Texas Government Code
§§508.036, 508.0441, 508.045, 508.141, and 508.149. Section
508.036 requires the board to adopt rules relating to the deci-
sion-making processes used by the board and parole panels.
Section 508.0441 and §508.045 authorize the Board to adopt
reasonable rules as proper or necessary relating to the eligibility
of an offender for release to mandatory supervision and to act on
matters of release to mandatory supervision. Section 508.141
provides the board authority to adopt policy establishing the date
on which the board may reconsider for release an inmate who
has previously been denied release. Section 508.149 provides
authority for the discretionary release of offenders on mandatory
supervision.

No other statutes, articles, or codes are affected by these
amendments.

§145.18.  Action upon Review,; Extraordinary Vote (HB 1914).

(a) This section applies to any offender convicted of a capital
offense, who is eligible for parole, and an offense under Texas Penal
Code, Section 22.021. All members of the board shall vote on the re-
lease of an eligible offender. At least two-thirds of the members must
vote favorably for the offender to be released to parole. Members of the
board shall not vote until they receive and review a copy of a written
report from the department on the probability of the offender commit-
ting an offense after being released.

(1)-(2) (No change.)
(3) Ifitis determined that circumstances do not support a
favorable action upon review, the following options are available:

(A) NR (Month/Year)--Deny release and set the next re-
view date for 36, 60, 84 or 120 months following the panel decision
date; or

(B) (No change.)
(b) - (e) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 22, 2016.

TRD-201603633

Bettie Wells

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: September 4, 2016
For further information, please call: (512) 406-5388
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