PROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 81. ELECTIONS
SUBCHAPTER C. VOTING SYSTEMS

The Office of the Secretary of State, Elections Division, pro-
poses to repeal and replace 1 TAC §81.52, concerning the use
of precinct ballot counters. The proposed new rule provides pro-
cedures on the proper use of a precinct ballot counter on election
day, during early voting and for the counting of ballots by mail.
Additionally, the proposed rule will eliminate the requirement for
a continuous audit log printer to be attached to the precinct bal-
lot counter during the early voting by personal appearance pe-
riod. The requirement is no longer necessary as federal voting
system guidelines have been revised to provide additional con-
tent and security requirements for internal audit logs. Currently,
all precinct ballot counters certified in Texas meet these federal
standards.

Keith Ingram, Director of Elections, has determined that for
the first five-year period the repeal and new rule are in effect,
there will be no increased monetary obligations for state or local
government as a result of enforcing or administering the rules.
The elimination of the outdated requirement for a continuous
audit log printer is expected to reduce costs for local govern-
ments, and potentially open opportunities for more vendors to
submit their central accumulators for voting system certification
in Texas. There will be no effect on small businesses or mi-
cro-businesses. There will be no anticipated economic cost to
the state or local governments. Mr. Ingram has also determined
that for the first five-year period the public benefit anticipated as
a result of the rules will be the consistent and uniform guidance
provided to entities conducting elections using precinct ballot
counters.

Interested persons may submit written comments on the pro-
posed repeal and new rule to the Elections Division, Office of
the Texas Secretary of State, P.O. Box 12060, Austin, Texas
78711-2060.

Comments may also be sent via e-mail to: elec-
tions@sos.texas.gov. For comments submitted electronically,
please include "Proposed Rule §81.52" in the subject line.
Comments must be received no later than thirty (30) days
from the date of publication of the rule in the Texas Register.
Comments should be organized in a manner consistent with the
organization of the proposed rule. Questions concerning the
proposed rule may be directed to Elections Division, Office of
the Texas Secretary of State, at (512) 463-5650.

1 TAC §81.52

The proposed repeal is submitted pursuant to §31.003 of the
Texas Election Code, which provides the Office of the Secretary
of State with the authority to obtain and maintain uniformity in
the application, interpretation, and operation of provisions under
the Texas Election Code and other election laws. The repeal is
also submitted pursuant to §122.001 of the Texas Election Code,
which provides the Office of the Secretary of State the author-
ity to prescribe additional procedures related to the use voting
systems, and §81.002, which applies provisions related to elec-
tronic voting systems to early voting.

No other code or statute is affected by the proposal.

$81.52.  Precinct Ballot Counters.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603845

Lindsey Wolf

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 463-5650

¢ 4 ¢
1 TAC §81.52

The proposed new rule is submitted pursuant to §31.003 of the
Texas Election Code, which provides the Office of the Secretary
of State with the authority to obtain and maintain uniformity in
the application, interpretation, and operation of provisions un-
der the Texas Election Code and other election laws. The rule is
also submitted pursuant to §122.001 of the Texas Election Code,
which provides the Office of the Secretary of State the author-
ity to prescribe additional procedures related to the use voting
systems, and §81.002, which applies provisions related to elec-
tronic voting systems to early voting.

No other code or statute is affected by the proposal.

$81.52.  Precinct Ballot Counters.

(a) Where precinct ballot counters are used to process election
results under the Texas Election Code (the "Code"), Chapter 127, the
election results shall be processed in accordance with this section.

(b) A precinct ballot counter is defined as a precinct based vot-
ing system whereby a voter deposits their ballot into a paper ballot
scanner at their precinct or polling place. The scanner is attached to
a secure ballot box that contains the voted paper ballots after they have
been scanned and tabulated.
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(c) In addition to the procedures provided herein and in Chap-
ter 127 of the Code, compliance with the following voting procedures

(A) After the results tapes have been printed, the
counted ballots shall be removed from the precinct ballot counter and

is required for the proper processing of ballots to be tabulated by voting

examined for irregularly marked ballots for processing in accordance

systems specifically designed as precinct ballot counters. The precinct

with §127.156 of the Code. If there are two or more irregularly marked

ballot counter can be used as a central scanner in accordance with sub-

ballots that were improperly tabulated because of the irregular marks,

section (f) of this rule for the purpose of counting early voting ballots

the ballots shall be separated from the ballots that were properly

by mail.

(1) The precinct ballot counter must be set up to reject and
return the ballot to the voter rather than outstack the ballot if it is blank,
or overvoted. The precinct ballot counter must be capable of rejecting

marked and all of the ballots shall be delivered to a central counting
station.

(B) If there is no discrepancy in ballot totals and no ir-
regularly marked ballots, the election official shall review the write-in

and returning to the voter the ballot if it is undervoted.

(2) The voter shall deposit a ballot directly into a precinct
ballot counter. If the machine returns the ballot to the voters, the voter

votes, if any, in accordance with §65.008 of the Code.

(C) The election judge shall then prepare the precinct
returns from the results tape printed, and if applicable, from the write-in

may:
(A) attempt to correct the ballot;

(B) request another ballot once the spoiled ballot is re-
turned to the election officer; or

(C) override the rejection (or request the election offi-

votes hand tallied by the precinct election judges and clerks.

(D) The precinct returns, voted ballots, electronic me-
dia from the precinct ballot counter, precinct election records, and the
remaining supplies shall be delivered to the general custodian of elec-
tion records, immediately after the precinct returns are completed in
accordance with §66.053 of the Code.

cial to override the rejection) so that the precinct counter accepts the
ballot.

(3) The voter is not entitled to receive more than three bal-
lots. The procedures for handling a spoiled ballot provided by §64.007
of the Code must be followed.

(4) If the precinct ballot counter rejects the ballot for any
reason and the voter has received the maximum number of ballots or
does not wish to make further changes to the ballot, the voter shall
override the rejection (or request the election official to override the
rejection) so that the precinct ballot counter accepts the ballot.

(5) The authority conducting the election shall determine
whether precinct results will be completed at the precinct polling place
or whether a central counting station will be established.

(A) When results are completed at a precinct polling
place, the steps in subsections (d)(6) and (e)(11) shall be followed.

(B) When results are completed at a central counting
station, the steps in subsections (d)(7) and (e)(12) shall be followed.

(d) Precinct Ballot Counters Used for Voting on Election Day.

(E) The custodian shall prepare unofficial election re-
sults in accordance with §66.056 of the Code.

(7) Precinct Returns Completed at Central Counting Sta-

tion.

(A) After the results tapes have been printed, the elec-
tion judge shall remove the electronic media from the precinct ballot
counter.

(B) The electronic media, voted ballots, and precinct
election records shall be placed in a secure transfer case, and delivered
to the presiding judge of the central counting station in accordance with
§127.066(c) of the Code.

(C) At the central counting station, the presiding judge
shall open the transfer case and remove the voted ballots and electronic
media. The ballots shall be examined for the irregularly marked ballots
for processing in accordance with §127.157(c) - (e) of the Code.

(D) If there are no irregularly marked ballots, the elec-
tronic media shall be transferred to the manager of the central counting
station for accumulation.

(1) Immediately prior to the opening of the polls, the elec-
tion judge shall inspect the precinct ballot counter to ensure that all

(E) Write-in votes shall be reviewed for voter intent by
the presiding judge of the central counting station. The results shall be

locks and seals are properly affixed to the precinct ballot counter.

(2) The election judge shall run a report that shows that
zero ballots have been cast on the precinct ballot counter. If the tape
properly reads "0" for all candidates and propositions, voting shall be-

added either manually or electronically to those for ballots counted by
the precinct ballot counter.

(F) The presiding judge of the central counting station
shall be responsible for preparing precinct returns in accordance with

gin.

(3) After the polls close or the last voter has voted,
whichever is later, the election judge must secure the precinct ballot

§127.131 of the Code.

(e) Precinct Ballot Counters Used for Early Voting by Personal
Appearance.

counter so that no additional ballots can be deposited in to the precinct
ballot counter.

(4) The election judge must close or suspend the polls,
whichever is applicable, on the precinct ballot counter and print three
copies of the results tape or results report, whichever is applicable.

(5) The election judge shall compare the number of ballots
recorded on the ballot and seal certificate to the number of ballots listed
on the results tape. If a discrepancy of four or more exists, the official
tabulation of the ballots shall be conducted at a central counting station
in accordance with §127.157(b) - (e) of the Code.

(6) Precinct Returns Completed at the Polling Place.

(1) Precinct ballot counters used during early voting may
not be used for voting on election day.

(2) The audit logs maintained by the precinct ballot counter
are required to conform to §81.62 of this title.

(3) A precinct ballot counter used during early voting by
personal appearance must be secured to prevent tampering by the fol-

lowing procedures.
(A) In accordance with §85.032 of the Code, the ballot

box connected to a precinct ballot counter that is used during early vot-
ing by personal appearance must have two locks, each with a different
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key and must be designed and constructed so that the box can be sealed

and that they match the serial numbers listed on the ballot and seal

to detect an unauthorized opening of the box.

(B) The precinct ballot counter must have the capability
of being sealed to prevent any unauthorized deposit of ballots in the

certificate.

(C) If the seals are not intact, the early voting results
from the precinct ballot counter may not be used and those early voting

box.

(4) Immediately prior to the opening of the polls, the early
voting clerk or deputy early voting clerk at each early voting location
shall inspect the precinct ballot counter to ensure that all locks and seals

ballots must be re-counted either manually or with a different tabulation
device, if available.

(D) Ifthe seals are intact, the presiding judge shall print
a report to show that no unauthorized ballots have been cast on the

are properly affixed to the precinct ballot counter.

(5) The early voting clerk or deputy early voting clerk shall
run a report that shows that zero ballots have been cast on the precinct
ballot counter. Voting shall begin only if the tape properly reads "0"

precinct ballot counter since the conclusion of early voting by personal
appearance.

(E) If the report confirms that no unauthorized ballots
were cast on the precinct ballot counter, the election judge shall close

for all candidates and propositions.

(6) At the close of each day's voting, the presiding judge
shall print a report showing the total number of ballots cast on the
precinct ballot counter through that day.

(7) The precinct ballot counter's doors must be locked and
sealed with a numbered seal. The precinct ballot counter must be un-
plugged and secured for the evening.

(8) Prior to voting on each day of the early voting period,

or suspend the polls and print three copies of the results tape or results
report, whichever is applicable, unless instructed to print more by the
general custodian of election records.

(F) The number of ballots recorded on the ballot and
seal certificate shall be compared to the number of ballots listed on the
results tape or results report, whichever is applicable. If a discrepancy
of four or more exists, the official tabulation of the ballots shall be
conducted at a central counting station in accordance with §127.156 of
the Code.

the precinct ballot counter must be plugged back in and a report run
to indicate that no unauthorized ballots have been cast on the precinct
ballot counter since the previous day's voting.

(A) Ifthe precinct ballot counter is not capable of print-
ing reports that show the total number of ballots cast on the device
during the early voting period, the early voting officials at each early
voting location shall complete a daily ballot count report by reviewing
the public counter on each precinct ballot counter at the beginning of
each day of voting and at the end of each day of voting and noting the
public count from each reading on the form.

(B) This report will indicate how many ballots were cast
on the precinct ballot counter at the start of early voting and at the close
of voting each day during the early voting period.

(C) This report must be signed by at least two early vot-
ing officials every time an entry is made on the form. If poll watchers
are present, they must be permitted to sign the form.

(D) The secretary of state will prescribe a form to be
used for this report.

(9) Atno time should the early voting clerk or deputy early
voting clerk print a results tape. A results tape or results report will be
printed by the presiding judge of the early voting ballot board or the
presiding judge of the central counting station, as applicable.

(10) The precinct ballot counter, electronic media, voted
ballots, and election records shall be secured and transferred to the
General Custodian of Election records until election day or the time for
counting ballots under §87.0241 may begin. Provisional ballots shall
be processed in accordance with §81.175 and §81.176 of this title.

(11) Counting of Early Voting Ballots by Early Voting Bal-
lot Board.

(A) The early voting clerk shall place a notice of the

(G) The counted ballots shall be removed from the
precinct ballot counter and examined for irregularly marked ballots
for processing in accordance with §127.157(b) - (e) of the Code.

(H) If there is no discrepancy of four or more in ballot
totals and not more than two irregularly marked ballots, the presiding
judge of the early voting ballot board shall prepare early voting precinct
returns using the printed results tapes, and any tally sheets used for
the manual counting of write-in votes, if applicable. The early voting
results shall be transferred to the general custodian of election records.

(12) Counting of Early Voting Ballots by a Central Count-
ing Station.
(A) The early voting clerk shall place a notice on the

bulletin board of the hour and location of the central counting station,
in addition to any other required notices.

(B) At the proper time designated for tabulation, the
presiding judge of the central counting station must inspect the precinct
ballot counter to determine whether the seals are intact and that they
match the serial numbers listed on the ballot and seal certificate.

(C) If the seals are not intact, the early voting results
from that precinct ballot counter may not be used and the early voting
ballots must be re-counted either manually or with a different tabulation
device, if available.

(D) If the seals are intact, the election official must
break the seals on the precinct ballot counter, close or suspend the polls
and print three copies of the results tape or results report, whichever
is applicable, unless instructed to print more by the general custodian
of election records.

(E) The number of ballots recorded on the ballot and
seal certificate shall be compared to the number of ballots listed on the
results tape or results report, whichever is applicable. If a discrepancy

early voting ballot board meeting in the same place and same manner,

of four or more exists, the official tabulation of the ballots shall be

as any other required notices posted in accordance with §87.023 of the

conducted at a central counting station in accordance with §127.156 of

Code.

(B) At the proper time designated for tabulation, the
presiding judge of the early voting ballot board must inspect the

the Code.

(F) The counted ballots shall be removed from the
precinct ballot counter and examined for irregularly marked ballots

precinct ballot counter to determine whether the seals are intact

for processing in accordance with §127.157(b) - (e) of the Code.
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(G) If there is no discrepancy of four or more in bal-
lot totals and not more than two irregularly marked ballots that must be
reconciled, the electronic media contained in the precinct ballot counter
shall be given to the presiding judge for accumulation of early vot-
ing results. The printed results shall be maintained with the election
records for that election.

() Counting of Early Voting by Mail Ballots on a Precinct Bal-
lot Counter.

(1) Early voting ballots by mail may be counted on a
precinct ballot counter.

(2) If a precinct ballot count was used during early voting
by personal appearance, the same precinct ballot counter may be used
to count early voting ballots by mail. The following requirements must
be met:

(A) All appropriate documentation including rosters
and voting history must be maintained separately for early voting
ballots cast by mail and early voting ballots cast in person.

(B) The presiding judge of the early voting ballot board
or presiding judge of the central counting station, whichever is appli-
cable, shall print a report that shows no unauthorized ballots were cast
on the precinct ballot counter after the close of early voting by personal
appearance. The report shall show that the total number of ballots from
carly voting is equal to the number of ballots cast on the machine.

(C) The presiding judge shall remove from the precinct
ballot counter the voted ballots from early voting in person and place
them in a secure container.

(D) The presiding judge shall scan the early voting by
mail ballots that were accepted for counting.

(E) Upon completion of the scanning, the early voting
by mail ballots shall be removed from the precinct ballot counter, and
shall be placed in a secure container.

(F) The early voting in person ballots and the early vot-
ing by mail ballots may be stored in the same container, but must be
maintained separately within that container.

(3) The presiding judge of the central counting station or
the presiding judge of the early voting ballot board, whichever is ap-
plicable, shall record the total number of early voting by mail ballots
that were run through the precinct ballot scanner on the ballot and seal
certificate.

(4) The presiding judge of the central counting station
or the presiding judge of the early voting ballot board, whichever is
applicable shall print two copies of the results tape or results report,
whichever is applicable, unless instructed to print more by the general
custodian of election records.

(5) The presiding judge shall verify that the total number
of ballots scanned on the precinct ballot counter is equal to the sum
of the total number of ballots scanned from early voting by personal
appearance at that location and the total number of early voting by mail
ballots scanned on the precinct ballot counter.

(6) Upon completion of the verification of ballot numbers,
the presiding judge shall then complete the remaining steps listed under
subsection (d)(11)(F) or (d)(12)(F), whichever is applicable.

(g) Any deviation from this procedure must be approved in
writing by the Secretary of State.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603846

Lindsey Wolf

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 463-5650

¢ ¢ ¢

SUBCHAPTER D. VOTING SYSTEM
CERTIFICATION
1 TAC §§81.60 - 81.62

The Office of the Secretary of State, Elections Division, proposes
amendments to 1 TAC §§81.60 - 81.62.

The proposed amendment to §81.60 provides that the applica-
tion for approval of a voting system will be available on the Of-
fice of the Secretary of State's website. The proposed amend-
ment also requires the requisite copies of the application to be
submitted in an electronic format approved by the Office of the
Secretary of State, and requires the application include the tech-
nical data package. Finally, the proposed amendment removes
duplicative language, and updates references to federal certifi-
cation repositories.

The proposed amendment to §81.61 removes references to the
Federal Election Commission, which no longer oversees federal
voting system guidelines, and revises the language of the rule
to appropriately refer to the Election Assistance Commission,
which was created by the Help America Vote Act of 2002, and
revises the rule to refer to the current federal voting system stan-
dards.

The proposed amendment to §81.62 will eliminate the require-
ment for a continuous feed printer dedicated to a real-time audit
log to be included with a central accumulator. Federal voting
system guidelines have been revised to provide additional con-
tent and security requirements for internal audit logs. Further,
in 2009, §§129.051 - 129.057 were added to the Texas Election
Code, which provides for pre-election security procedures, se-
cure transportation of voting system equipment, secure access
to voting equipment, and a prohibition on voting system equip-
ment being connected to the internet. The improvements to the
internal audit logs and the additional security provisions elimi-
nate the requirement for the continuous feed printer.

Keith Ingram, Director of Elections, has determined that for the
first five-year period the rules are in effect, there will be no in-
creased monetary obligations for state or local government as
a result of enforcing or administering the rules. The elimination
of the outdated requirement for a continuous audit log printer is
expected to reduce costs for local governments, and potentially
open opportunities for more vendors to submit their central ac-
cumulators for voting system certification in Texas. Mr. Ingram
has determined that for the first five-year period the public bene-
fit anticipated as a result of the amendments will be to eliminate
outdated requirements and references, and improve certification
procedures. There will be no effect on small businesses or mi-
cro-businesses. There will be no anticipated economic cost to
the state or local governments.

Interested persons may submit written comments on the pro-
posed amendments to the Elections Division, Office of the Texas
Secretary of State, P.O. Box 12060, Austin, Texas 78711-2060.
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Comments may also be sent via e-mail to: elec-
tions@sos.texas.gov. For comments submitted electronically,
please include "Proposed Amendments of Rules §8§81.60 -
81.62" in the subject line. Comments must be received no later
than thirty (30) days from the date of publication of the proposed
amendments in the Texas Register. Comments should be
organized in a manner consistent with the organization of the
proposed amendments. Questions concerning the proposed
amendments may be directed to Elections Division, Office of
the Texas Secretary of State, at (512) 463-5650.

The amendments are proposed pursuant to §31.003 of the Texas
Election Code, which provides the Office of the Secretary of
State with the authority to obtain and maintain uniformity in the
application, interpretation, and operation of provisions under the
Texas Election Code and other election laws. The amendments
are also proposed pursuant to §122.001 and §122.032 of the
Texas Election Code, which provides the Office of the Secretary
of State the authority to prescribe additional procedures related
to certification and operation of voting systems.

No other code or statute is affected by the amendments.

§81.60. Voting System Certification Procedures.

In addition to the procedures prescribed by the Texas Election Code,
Chapter 122, compliance with the following procedures is required for
certification of a voting system.

(1) Application for Certification.

(2) The entity applying for certification must deliver seven
copies of their completed application forms (Form 100, Form 101, and
if applicable, Form 100 Schedule A), user operating and maintenance
manuals, training material, nationally accredited voting system test lab-
oratory reports, and a change log detailing changes from any previously
certified system or component, and the technical data package, to the
Secretary of State no later than 45 days prior to examination. All seven
copies must be submitted in an electronic format approved by the Sec-
retary of State. [At least; six of the seven eopies must be in electronie
form:|
[Figure 1: 1 TAC §81.60(2)]

[Figure 2: 1 TAC §81.60¢2)]
[Figure 3: 1 TAC §81.60(2)]

(3) The application forms shall be prescribed by the Secre-
tary of State and made available on the Secretary of State's website.

(4) [63)] The applicant must have the nationally accredited
voting system test laboratory (VSTL) deliver a copy of all nationally
qualified software/firmware and source codes for the system and/or sys-
tem components requested for Texas certification, directly to the Sec-
retary of State no later than 45 days prior to examination.

(5) [4] The applicant must authorize the nationally
accredited voting system test laboratory to deliver all the applicable
executable and installation files to the Election Assistance Commis-
sion (EAC) repository [National Seftware Reference Library (NSRLE)]

within 30 days after receiving federal certification.

(6) [€5)] The certification fee for a new election manage-
ment system, tabulation device, electronic ballot marker, and other
complex component of a system is $3,000 each and must be received
by the Secretary of State 45 days prior to examination. The certifica-
tion fee for a modification of a voting system shall be determined by
the Secretary of State according to the complexity of the modification,
and must be received by the Secretary of State 45 days prior to the ex-
amination.

(7) [€6)] Each application shall include authorizations for
release of information along with the application for certification in the
form of the following set of letters:

(A) a blanket letter addressed to the Secretary of State
authorizing the release of information about the system being tested
from any local, state or federal official or from any VSTL that has tested
their system, upon request;

(B) acopy ofaspecific letter sent to the VSTL and to the
federal Elections Assistance Commission (EAC) or equivalent federal
commission or agency which authorizes the organizations to release
information about the system being tested to the Texas Secretary of
State upon the Secretary of State's request.[; and]

[(€) a list, by state, of users of their voting systems,
especially those similar or identical to the system being submitted and
copies of letters sent to each user which authorizes them to release any
information requested to the Seeretary of State-}

(8) [¢H] Examination Dates and Location.

(A) Certification examinations will be scheduled by the
Secretary of State three times a year during the months of January, June,
and September, unless extenuating circumstances provide otherwise.

(B) The time and date of each examination will not be
scheduled until after the entity applying for certification has delivered
all required documentation and fees to the Secretary of State.

(C) All physical examinations of voting systems will
take place at the Office of the Secretary of State, Elections Division,
in Austin, unless extenuating circumstances provide otherwise.

(9) [€8)] Procedures.

(A) The applicant must demonstrate that the voting sys-
tem meets the applicable standards outlined in the Texas Election Code
and the Texas Administrative Code.

(B) The applicant must demonstrate an installation and
configuration of the software/firmware on each system and system
component using the Secretary of State's copy of the software/firmware
received from the nationally accredited voting system test laboratory.

(C) The applicant shall furnish a sufficient number of
sample ballots, designed from the templates provided by the Secretary
of State, at least two weeks prior to the examination for use during the
certification process.

(D) Atthe completion of the in-person examination pe-
riod, if the Secretary of State determines that additional information
is needed for the examiners to complete their examination report, the
Secretary of State may:

(i) Request additional written information from the
applicant; or

(i) Request additional demonstrations of the voting
system or voting system equipment submitted for examination.

(10) [€9)] Voting System Examiners.

(A) Examiners must submit a written report to the Sec-
retary of State stating his or her findings for each voting system no later
than the 30th day after examination, unless written notice provided by
the Secretary of State in accordance with subparagraph (C) of this para-
graph provides an extended deadline.

(B) Examiner reports shall be posted on the Secretary
of State's website before the public hearing held in accordance with

paragraph (11) [(+0)] of this section.
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(C) If the Secretary of State determines that due to ex-
tenuating circumstances, the examiners need more than 30 days to com-
plete their examiner reports, the Secretary of State will provide written
notice of the extended deadline to the examiners and the vendor.

(D) The Secretary of State must also post notice of the
extended deadline on the Secretary of State's website from the date
the extension is issued until the examiner reports are posted on the
Secretary of State's website.

(E) An examiner appointed by the Secretary of State
will be compensated after he or she files his or her written report.

(11) [¢+6)] Public Hearing.

(A) A public hearing shall be held no later than 60 days
from the date the examiners submit a written report to the Secretary of
State.

(B) The notice for the public hearing shall be posted in
accordance with Chapter 551, Government Code.

(C) Those wishing to participate in the public hearing
will be required to sign in with a representative of the Secretary of
State.

(D) Each person desiring to speak will be allotted 5
minutes to make their public comments.

(E) Each person desiring to provide comments in writ-
ing shall provide those written comments to the Secretary of State's
representative.

(12)

(A) The Secretary of State shall accept written public
comments on the voting system for a period of 10 days after the date
of the public hearing.

[@)] Written Comment Period.

(B) Comments shall be accepted by email at elec-
tions@sos.texas.gov, or by regular mail at: Elections Division,
Secretary of State, P.O. Box 12060, Austin, Texas 78711-2060.

(13) [(#2)] The Secretary of State must approve or disap-
prove the voting system(s) within 30 days of the required public hear-
ing, unless there are extenuating circumstances. If the Secretary of
State determines that due to extenuating circumstances, the Secretary
of State needs more than 30 days, the Secretary of State will provide
written notice of the extended deadline to the examiners and the ven-
dor.

§81.61.  Condition for Approval of Electronic Voting Systems.

For any voting machine, voting device, voting tabulation device and
any software used for each, including the programs and procedures for
vote tabulation and testing, or any modification to any of the above,
to be certified for use in Texas elections, the system shall have been
certified, if applicable, by means of qualification testing by an Elec-
tion Assistance Commission accredited voting system test laboratory
(VSTL) [a Natienally Reeognized Test Laberatory (NRTE)] and shall
meet or exceed the minimum requirements set forth in the 2005 Volun-
tary Voting Systems Guidelines 1.0, [Performanee and Test Standards
Systems;] or in any successor voluntary standard document developed
and adopted [premulgated] by the Election Assistance Commission.
[

Election Commission:| This section applies only to systems
and modifications to previously certified systems submitted after the
effective date of this rule.

§$81.62. [Continvous Feed Printer Dedicated to the Central Acenni-
tator] Audit Logs for an Election Management System's Central Accu-
mulator [Log].

(a) For any Election Management System's central accumula-
tor to be certified for use in Texas elections, the central accumulator
shall include a [eontinuous feed printer dedicated to a] real-time audit
log. All significant election events and their date and time stamps shall
be maintained in [printed to] the audit log.

(b) The definition of "significant election events" in subsection
(a) of this rule includes but is not limited to:

(1) error and/or warning messages and operator response
to those messages;

(2) number of ballots read for a given precinct;
(3) completion of reading ballots for a given precinct;

(4) identity of the input ports used for modem transfers
from precincts;

(5) users logging in and out from election system;
(6) precincts being zeroed;

(7) reports being generated; and

(8) diagnostics of any type being run.[; and)]

H9) change to printer status-]

(c) The [continueus-feed printed] audit logs for an election
shall be retained by the custodian of election records for the appro-
priate preservation period.

(d) The "Election Management System" in subsection (a) of
this rule is defined as a system that consists of any or all of the following
elements: functions and databases within a voting system that define,
develop and maintain election databases, perform election definition
and setup functions, format ballots, count votes, consolidate and report
results, and maintain audit trails.

(e) The definition of "central accumulator" in subsection (a) of
this rule is the part of an Election Management System that tabulates
and/or consolidates the vote totals for multiple precincts/devices.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603847

Lindsey Wolf

General Counsel

Office of the Secretary of State

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 463-5650

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 363. TEXAS HEALTH STEPS
COMPREHENSIVE CARE PROGRAM
SUBCHAPTER B. PRESCRIBED PEDIATRIC
EXTENDED CARE CENTER SERVICES

1 TAC §§363.201, 363.203, 363.205, 363.207, 363.209,
363.211, 363.213, 363.215
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The Texas Health and Human Services Commission (HHSC)
proposes new Subchapter B, concerning Prescribed Pediatric
Extended Care Center Services. Within the new subchapter,
HHSC proposes new §363.201, concerning Purpose; §363.203,
concerning Definitions; §363.205, Provider Participation Re-
quirements; §363.207, concerning Client Eligibility Criteria;
§363.209, concerning Benefits and Limitations; §363.211, con-
cerning Service Authorization; §363.213, concerning Ordering
Physician Responsibilities; and §363.215, concerning Termi-
nation, Reduction, or Denial of Authorization for Prescribed
Pediatric Extended Care Center Services.

BACKGROUND AND JUSTIFICATION

HHSC proposes the new subchapter and rules to include Pre-
scribed Pediatric Extended Care Centers (PPECCs) as Medic-
aid providers. A PPECC provides non-residential, facility-based
care as an alternative to private-duty nursing (PDN) for individ-
uals under the age of 21 with complex medical needs. PPECC
services will be made available in traditional fee-for-service Med-
icaid and managed care.

In 2013, the Texas Legislature adopted Senate Bill 492, which,
among other things, enacts Texas Health and Safety Code
Chapter 248A to establish PPECCs in Texas and provide
for their licensure; enacts Texas Human Resources Code
§32.024(jj) to require HHSC to establish PPECCs as a separate
Medicaid provider type; and, in an uncodified portion, limits
the HHSC-established reimbursement rate to no more than 70
percent of the average hourly PDN rate. See Act of May 22,
2013, 83d Leg., R.S., ch. 1168, §§1, 6, 8(c), 2013 Tex. Gen.
Laws 2898.

PPECC services may be provided only to individuals under the
age of 21 who are medically dependent or technologically de-
pendent. The term "medically dependent or technologically de-
pendent minor" is defined as an individual who, because of an
acute, chronic, or intermittent medically complex or fragile con-
dition or disability, either requires ongoing, technology-based
skilled nursing care prescribed by the individual's physician to
avert death or further disability or requires the routine use of a
medical device to compensate for a deficit in a life-sustaining
body function. The term does not, however, include minor or oc-
casional medical conditions that do not require continuous nurs-
ing care. Skilled nursing services received in a PPECC must be
prescribed by the individual's physician.

Receiving services in a PPECC setting does not supplant an in-
dividual's right to PDN services when they are determined med-
ically necessary, but the PDN and PPECC services cannot be
provided at exactly the same time (concurrently). Rather, PDN
services may be rendered before and after PPECC services. Un-
der the terms of its license, a PPECC may provide services to
minors for no more than 12 hours in a 24-hour period.

The corresponding reimbursement rule, §355.9080 of this title
(relating to Reimbursement Methodology for Prescribed Pedi-
atric Extended Care Centers), was adopted to be effective Jan-
uary 1, 2016.

SECTION-BY-SECTION SUMMARY

New proposed §363.201, Purpose, introduces the new subchap-
ter and the concept of PPECCs.

New proposed §363.203, Definitions, clarifies words and terms
used throughout the new subchapter related to PPECCs.

New proposed §363.205, Provider Participation Requirements,
outlines the requirements for a facility to participate in Medicaid
as a PPECC.

New proposed §363.207, Client Eligibility Criteria, describes who
is eligible to be served in a PPECC.

New proposed §363.209, Benefits and Limitations, outlines the
services that may be offered in a PPECC and the limits on those
services

New proposed §363.211, Service Authorization, describes how
authorization for services is obtained.

New proposed §363.213, Ordering Physician Responsibilities,
specifies the ordering physician requirements related to PPECC
services for a client.

New proposed §363.215, Termination, Reduction, or Denial of
Authorization for Prescribed Pediatric Extended Care Center
Services, delineates the HHSC process for approving, reducing,
or denying services, including notifications and appeals.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial
Services, has determined that for each year of the first five
years the proposed rules are in effect, there will be a savings
to state government of ($172,759) General Revenue (GR)
(($394,247) All funds (AF)) in State Fiscal Year (SFY) 2017;
($469,614) GR(($1,071,688 AF)) in SFY 2018; ($790,071) GR
(($1,802,991) AF)) in SFY 2019; ($1,140,171) GR (($2,601,943)
AF)) in SFY 2020; and ($1,359,179) GR (($3,101,733) AF)) in
SFY 2021.

There is no anticipated impact to costs and revenues of local
governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

HHSC has determined that there will be no adverse economic
effect on small businesses or micro-businesses as a result of
adoption of the proposed rules. The PPECC is a new provider
type with adoption of this rule. Therefore, there are no small
businesses or micro-businesses of this provider type already ex-
isting that will be adversely impacted by adoption of the rules as
proposed.

PUBLIC BENEFIT AND COST

Gary Jessee, State Medicaid Director, has determined that for
each year of the first five years the proposed rules are in effect,
the public will benefit from the adoption of the rules. The antic-
ipated public benefit of enforcing the proposed rules will be the
creation of a new PPECC provider type that will offer an alterna-
tive to private duty nursing services for medically or technologi-
cally dependent children.

Ms. Rymal has also determined that there are no probable eco-
nomic costs to persons required to comply with the proposed
rules.

HHSC has determined that the proposed rules will not affect a
local economy. There is no anticipated negative impact on local
employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
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specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Teresa
Snyder, Policy Analyst, 4900 North Lamar Blvd., Austin, Texas
78751; or by e-mail to Teresa.Snyder@hhsc.state.tx.us within
30 days of publication of this proposal in the Texas Register.

STATUTORY AUTHORITY

The new rules are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the fed-
eral medical assistance (Medicaid) program in Texas. The
rules specifically implement Texas Human Resources Code
§32.024(jj), which directs HHSC to establish Prescribed Pedi-
atric Extended Care Centers as a separate provider type.

The proposed new rules affect Texas Human Resources Code
Chapter 32 and Texas Government Code Chapter 531. No other
statutes, articles, or codes are affected by this proposal.

$363.201.

(a) This subchapter defines the Prescribed Pediatric Extended
Care Center services benefit available through the Early and Periodic
Screening, Diagnosis, and Treatment Comprehensive Care Program,

Purpose.

(B) the caregiver training needs of a medically depen-
dent or technologically dependent client's parent or responsible adult.

(3) Client--An individual who is eligible to receive PPECC
services under Texas Health Steps Comprehensive Care Program
(THSteps-CCP) from a provider enrolled in the Texas Medicaid

program.

(4) Correct or ameliorate--To improve, maintain, or slow
the deterioration of the client's health status.

(5) Fair hearing--The process HHSC has adopted and im-
plemented in Chapter 357, Subchapter A, of this title (relating to Uni-
form Fair Hearing Rules) in compliance with federal and state regula-
tions governing Medicaid Fair Hearings.

(6) HHSC--The Texas Health and Human Services Com-
mission or its designee, including a contractor or MCO. HHSC is the
single state agency charged with administration and oversight of the
Texas Medicaid program. HHSC's authority is established in Texas
Government Code Chapter 531.

(7) Licensed Vocational Nurse (LVN)--A person licensed
by the Texas Board of Nursing to practice vocational nursing in Texas
at the time and place the service is provided, in accordance with Texas
Occupations Code Chapter 301.

(8) Medicaid Managed Care Organization (MCO)--Any
entity with which HHSC contracts to provide Medicaid services and
that complies with Chapter 353 of this title (relating to Medicaid

Managed Care).
(9) Medically or technologically dependent client--

(A) An individual 20 years of age or younger:

(i) who has an acute, chronic, or intermittent medi-
cally complex or fragile condition or disability; and

(i) whose condition or disability, as stated in clause
(i) of this subparagraph, requires:

(I) _ongoing skilled nursing care beyond the level
of skilled nursing visits normally authorized under Texas Medicaid

which in Texas is known as the Texas Health Steps Comprehensive

home health skilled nursing and health aide services, prescribed by a

Care Program.

(b) This subchapter applies to Medicaid fee-for-service and
Medicaid managed care organizations that contract with the Texas

physician to avert death or further disability; or

(1I) _the routine use of a medical device to com-
pensate for a deficit in a life-sustaining bodily function.

Health and Human Services Commission to provide Medicaid ser-
vices.

§363.203.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(B) The term does not include a client with a controlled
or occasional medical condition that does not require ongoing nursing
care.

(10) Notice (or notification)--A letter provided by HHSC
or an MCO to a client informing the client of any reduction, denial, or

(1) Activities of daily living (ADLs)--Activities that
include eating, toileting, personal hygiene, dressing, bathing, transfer-
ring, positioning, and locomotion or mobility.

(2) Basic services--Basic services include:

(A) the development, implementation, and monitoring

termination of a requested service, as described in the Code of Federal
Regulations, Title 42, §§431.206 and 431.210.

(11)  Ordering physician--A doctor of medicine or doctor of
osteopathy (M.D. or D.0.), legally authorized to practice medicine or
osteopathy at the time and place the service is provided, who provides
ongoing medical care for the client and continuing medical supervision

of a comprehensive protocol of care that:

(i) is provided to a medically dependent or techno-
logically dependent client;

(ii) _is developed in conjunction with the client's re-
sponsible adult; and

(iii) specifies the medical, nursing, psychosocial,

of the client's plan of care.

(12) Plan of care--A comprehensive, interdisciplinary pro-
tocol of care that includes the physician's order for needed services,
nursing care plan, and protocols establishing delegated tasks, plans to
address functional developmental needs, plans to address psychoso-
cial needs, personal care services for assistance with activities of daily
living, and therapeutic service needs required by a client and family

therapeutic, and developmental services required by the client; and

served.
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(13) Prescribed  Pediatric  Extended Care Center
(PPECC)--A center operated on a for-profit or nonprofit basis that

(2) be enrolled and approved for participation in the Texas
Medicaid program;

provides non-residential basic services to four or more medically de-
pendent or technologically dependent clients who require the services
of the center and who are not related by blood, marriage, or adoption
to the owner or operator of the center.

(14) Private Duty Nursing (PDN)--Nursing, as described
by Texas Occupations Code Chapter 301, and its implementing regu-
lations at 22 TAC Part 11 (relating to the Texas Board of Nursing), that
provides a client with more individual and ongoing care than is avail-

(3) agree to provide services in compliance with all appli-
cable federal, state, and local laws and regulations, including Texas
Occupations Code Chapter 301;

(4) comply with the terms of the Texas Medicaid Provider
Agreement;

(5) comply with all state and federal regulations and rules
relating to the Texas Medicaid program;

able from a visiting nurse or than is routinely provided by the nursing
staff of a hospital or skilled nursing facility. PDN services include ob-
servation, assessment, intervention, evaluation, rehabilitation, care and
counsel, or health teachings for a client who has a disability or chronic
health condition or who is experiencing a change in normal health pro-
cesses.

(15) Registered Nurse (RN)--A person who is licensed by
the Texas Board of Nursing to practice professional nursing in Texas
at the time and place the service is provided, in accordance Texas Oc-

(6) comply with the requirements of the Texas Medicaid
Provider Procedures Manual, including all published updates and revi-
sions and all handbooks, standards, and guidelines published by HHSC
or an MCO with which they contract;

(7) comply with accepted professional standards and prin-
ciples of nursing practice;

(8) comply with Texas Family Code Chapter 261, and
Texas Health and Safety Code Chapter 260A, concerning mandatory

cupations Code Chapter 301.

(16) Respite--Services provided to relieve a client's pri-

mary carc giver.

(17) Responsible adult--An adult, as defined by Texas
Family Code §101.003, who has agreed to accept the responsibility
for providing food, shelter, clothing, education, nurturing, and su-

reporting of suspected abuse or neglect of children and adults with
disabilities; and

(9) maintain written policies and procedures for obtaining
consent for medical treatment for clients in the absence of the respon-
sible adult that meet the standards of Texas Family Code §32.001.

§363.207.  Client Eligibility Criteria.

pervision for a client. Responsible adults include biological parents,
adoptive parents, foster parents, guardians, court-appointed managing
conservators, and other family members by birth or marriage. If the
client is 18 years of age or older, the responsible adult must be the
client's managing conservator or legal guardian.

(18) Skilled nursing--Services provided by a registered
nurse or by a licensed vocational nurse, as authorized by Texas
Occupations Code Chapter 301 and 22 TAC §217.11 (relating to Stan-
dards of Nursing Practice) and §217.12 (relating to Unprofessional

Conduct).

(19) Stable--Status determined by the client's ordering
physician that the client's health condition does not prohibit utilizing
transportation to access outpatient medical services and does not
present significant risk to other clients or personnel at the center, as
defined at 40 TAC §15.601 (relating to Admission Criteria). The client
must be able to use transportation services offered by the PPECC with
the assistance of a PPECC nurse to and from the PPECC, whether or
not the client uses the PPECC's transportation service.

(20) Texas Health Steps Comprehensive Care Program
(THSteps-CCP)--A federal program, required by Medicaid and known
as Early and Periodic Screening, Diagnosis, and Treatment (EPSDT),
for children under 21 years of age who meet certain criteria for
eligibility. Services are defined in the United States Code, Title 42,
§1396d(r), and the Code of Federal Regulations, Title 42, §440.40(b).

§363.205.  Provider Participation Requirements.

(a) A PPECC service provider must be independently enrolled
in the Texas Medicaid program to be eligible to receive Medicaid re-

(a) All requests for PPECC services must be based on the cur-
rent medical needs of a client who meets the following admission cri-
teria for a PPECC:

(1) is eligible for THSteps-CCP;

(2) is age 20 or younger;

(3) requires ongoing skilled nursing care and supervision
and skilled observations, judgments, and therapeutic interventions all
or part of the day to correct or ameliorate his or her health status, such
that delayed skilled intervention is expected to result in:

(A) deterioration of a chronic condition;
(B) loss of function;

(C) imminent risk to health status due to medical
fragility; or
(D) risk of death;

(4) isconsidered to be a medically dependent or technolog-
ically dependent client;

(5) is stable and eligible for outpatient medical services in
accordance with 40 TAC §15.601 (relating to Admission Criteria);

(6) has a prescription for each authorization period for
PPECC services signed and dated by the ordering physician who has
personally examined the client within 30 days prior to admission and
reviewed all appropriate medical records;

(7) resides with the responsible adult outside of a 24-hour
inpatient facility, including a:

imbursement for providing PPECC services through THSteps-CCP.
(b) To participate in THSteps-CCP, a PPECC service provider

must:

(1) be currently licensed under and comply with 40 TAC
Chapter 15 (relating to Licensing Standards for Prescribed Pediatric
Extended Care Centers);

(A) general acute hospital;

(B) skilled nursing facility;

(C) intermediate care facility; or

(D) special care facility, including sub-acute units or fa-
cilities for the treatment of acquired immune deficiency syndrome; and

PROPOSED RULES

August 12, 2016 41 TexReg 5845



(8) has a consent to the client's admission to the PPECC
signed and dated by the client or by the client's responsible adult.

(b) THSteps-CCP clients are eligible for all medically neces-
sary PPECC services that are required to meet the client's documented
needs.

(c¢) Admission must be voluntary, based on the client's, or the

(B) When a PPECC provides transportation to a PPECC
client, an RN or LVN employed by the PPECC must be on board the

transport vehicle.
(C) The PPECC must:

(i) sign, date, and indicate the time the client is put
on the transport vehicle to deliver the client to the PPECC;

client's responsible adult's choice for PPECC services.

(d) An authorized admission for PPECC services is not in-

(ii) sign, date, and indicate the arrival time of the
client at the PPECC;

tended to supplant the right to a Medicaid PDN benefit, when medi-
cally necessary.

§363.209.  Benefits and Limitations.
(a) Comprehensive plan of care; permissible PPECC services.

(1) The PPECC must develop, implement, and monitor a

(iii) sign, date, and indicate the time the client is put
on the transport vehicle to return the client to their place of residence;
and

(iv) sign, date, and indicate the arrival time at the
client's residence.

comprehensive plan of care that:

(A) s provided to a medically dependent or technolog-

(D) A responsible adult is not required to accompany a
client when the client receives transportation services to and from the

ically dependent client;

(B) isdeveloped in collaboration with the client's order-
ing physician, responsible adult, and interdisciplinary team, as well as

PPECC.

(E) A client or client's responsible adult may decline a
PPECC's transportation and choose to be transported by other means.

the client's existing service providers as needed to coordinate care;

(C) specifies the following prescribed services needed

(F) A non-emergency ambulance may not be used for
transport to and from a PPECC.

to address the medical, nursing, psychosocial, therapeutic, dietary,
functional, and developmental needs of the client and the training
needs of the client's responsible adult:

(i) _skilled nursing;

(ii) personal care services to assist with activities of
daily living while in the PPECC;

(iii) functional developmental programs;

(iv) nutritional and dietary services including nutri-
tional counseling;
(v) occupational, physical and speech therapy;

(vi) _respiratory care;

(vii) psychosocial services; and

(viii)  training for the client's responsible adult asso-
ciated with caring for a medically or technologically dependent client;

(D) specifies if transportation is needed,

(E) is reviewed and revised for each authorization of
services per subsection (d) of this section or more frequently as the
ordering physician deems necessary;

(F) s signed and dated by the client's ordering physi-

cian;
(G) s signed and dated by the client or the client's re-
sponsible adult;

(H) meets additional requirements prescribed in 40
TAC §15.607 (relating to Initial and Updated Plan of Care); and

(I) meets requirements contained in the Texas Medicaid

(3) PPECC services, including training provided to the
client's responsible adult associated with caring for a medically or
technologically dependent client, must be provided by the PPECC
with the following intended outcomes:

(A) optimizing the client's health status and outcomes;

and

(B) promoting and supporting family-centered, com-
munity-based care as a component of an array of service options by:

(i) preventing prolonged or frequent hospitaliza-
tions or institutionalization;

(ii) providing cost-effective, quality care in the most
appropriate environment; and

(iii) providing training and education of caregivers.

(4) The PPECC must provide written documentation about
the client's care each day to the client's responsible adult, including doc-
umentation of medication given, services provided, and other relevant
health-related information. The documentation must be provided each
day following service delivery when the responsible adult picks up the
client or when the PPECC transports the client to his or her residence.

(b) Amount and duration.

(1) HHSC evaluates the amount and duration of PPECC
services requested upon review of:

(A) a physician order;
(B) aPPECC plan of care;

(C) acompleted request for authorization, including all
required documentation, as indicated in the Texas Medicaid Provider

Provider Procedures Manual.

(2) Transportation Services.

(A) The PPECC must provide transportation between
the client's residence and the PPECC when a client has a stated need or
prescription for such transportation.

Procedures Manual; and

(D) the full array of Medicaid services the client is re-
ceiving at the time the plan of care is developed.

(2) HHSC re-evaluates the amount of PPECC services

when:
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(A) there is a change in the frequency of skilled nursing

der to be considered by HHSC for reimbursement. Prior authorization

interventions, other PPECC medical services, or the complexity and

is a condition for reimbursement but not a guarantee of payment.

intensity of the client's care;

(B) the client or the client's responsible adult chooses

(b) Only those services that HHSC determines to be medically
necessary and appropriate are authorized.

alternate resources for comparable care; or

(C) the responsible adult becomes available and is will-

(c) PPECC services are prior authorized with reasonable
promptness. Prior authorization determinations are completed by

ing to provide appropriate care for the client.

(c) PPECC service limitations.

(1) The Medicaid rate for PPECC services does not include
the following PPECC services:

(A) services intended to provide mainly respite care or

HHSC within three business days of receipt of a complete request.

(d) Initial authorization may not exceed 90 days from the start
of care. Following the initial authorization, no authorization for pay-
ment of PPECC services may be issued for a single service period ex-
ceeding 180 days. In addition, specific authorizations may be limited
to a time period less than the established maximum based on factors

child care, or services not directly related to the client's medical needs

such as the stability and predictability of the client's medical condition.

or disability;
(B) services that are the legal responsibility of a local
school district, including transportation;

(C) services covered separately by Texas Medicaid,

such as:

(i) speech therapy, occupational therapy, physical
therapy, respiratory care practitioner services, and early childhood
intervention services;

(it) durable medical equipment (DME), medical
supplies, and nutritional products provided to the client by Medicaid's

(e) HHSC may deny or reduce the PPECC services when:

(1) the client does not meet the medical necessity criteria
for admission;

(2) the client does not have an ordering physician;

(3) the client is not 20 years of age or younger;

(4) the services requested are not covered under this sub-
chapter;

(5) the client's needs are not beyond the scope of services
available through Medicaid Title XIX Home Health Skilled Nursing

DME and medical supply service providers; and

(iii) private duty nursing, skilled nursing, and aide
services provided in the home setting when medically needed in addi-
tion to the PPECC services authorized;

(D) baby food or formula;
(E) services to clients related to the PPECC owner by

or Home Health Aide Services, because the needs can be met on a
part-time or intermittent basis through a visiting nurse as described by
Chapter 354, Subchapter A, Division 3 of this title (relating to Medicaid
Home Health Services);

(6) there is a duplication of services (for example, the client
receives services such as PDN or home health skilled nursing during
the same period of time as PPECC services);

blood, marriage, or adoption;

(F) services rendered to a client who does not meet the
definition of a medically or technologically dependent client; and

(G) individualized comprehensive case management
beyond the service coordination required by the Texas Occupations

Code Chapter 301.

(2) PPECC services are limited to 12 hours per day. Ser-
vices begin when the PPECC assumes responsibility for the care of

(7) the services are primarily respite care or child care;

(8) the services are provided for the purpose of responsible
adult training;

(9) the request is incomplete;

(10) the information in the request is inconsistent; or

(11) the requested services are not nursing services as de-
fined by the Texas Occupations Code Chapter 301 and its implementing

the client (the point the client is boarded onto PPECC transportation

regulations.

or when the client is brought to the PPECC) and ends when the care is
relinquished to the client's responsible adult.

(3) A client who is eligible may receive both PDN and

(f) _All authorization requests, including initial authorization
and authorization of extensions or revisions to an existing authoriza-
tion, must be submitted in writing.

PPECC services on the same day. However, PPECC services are in-
tended to be a one-to-one replacement of PDN hours unless additional
hours are medically necessary. The following medically necessary ser-
vices may be billed on the same day as PPECC services, but they may
not be billed simultaneously with PPECC services. These services may
be billed before or after PPECC services:

(A) private duty nursing;

(B) home health skilled nursing; and

(C) home health aide services.

(d) Parental accompaniment is not required for PPECC ser-

(g) Initial authorization requests for PPECC services must in-
clude the following documentation, which adheres to requirements in
the Texas Medicaid Provider Procedures Manual:

(1) physician order for services;

(2) aplan of care developed by the PPECC in compliance
with §363.209(a)(1) of this subchapter (relating to Benefits and Limi-

tations);
(3) all required prior authorization forms listed in the Texas

Medicaid Provider Procedures Manual, or MCO forms if they contain
comparable content;

vices, including therapy services rendered in a PPECC setting.

§363.211. Service Authorization.

(a) Authorization is required for payment of services. The
provider must submit a complete request for prior authorization in or-

(4) an RN assessment of the client either in the client's
home environment or at the PPECC, which may include a determina-
tion of the client's condition; and
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(5) signed consent of the client or client's responsible adult
documenting the choice of PPECC services. The signed consent must

(5) reviewing, approving, signing, and dating a plan of
care, and any other documentation required for service prior autho-

include an acknowledgement by the client or the client's responsible

rization, including any updates or changes;

adult that he or she has been informed that other services such as pri-
vate duty nursing might be reduced as a result of accepting PPECC
services. Consent to share the client's personal health information with
the client's other providers, as needed to ensure coordination of care,
must also be obtained.

(h) Required documentation for recertification of PPECC ser-
vice authorization after the initial authorization or after an authorization
period ends includes:

(1) current HHSC authorization form or MCO authoriza-

(6) providing a statement that PPECC services are medi-
cally necessary for the client;

(7) providing a statement that the client's medical condi-
tion is sufficiently stable to permit safe delivery of PPECC services as
described in the plan of care; and

(8) providing continuing care to and medical supervision
of the client.

§363.215.  Termination, Reduction, or Denial of Authorization for

tion form;

(2) all required HHSC forms, signed and dated by the
client's ordering physician;

(3) the most recent plan of care developed by the PPECC
in compliance with §363.209(a)(1) of this subchapter;

(4) an RN assessment of the client either in the client's
home environment or at the PPECC, which may include a determina-
tion of and any corresponding changes to the client's condition; and

(5) signed consent from the client or the client's responsible

adult.

(i) Revisions during an existing authorization period may be
requested at any time, if medically necessary. Revision requests must:

(1) meet the documentation requirements specified in the
Texas Provider Procedures Manual; and

(2) include an RN assessment of the client either in the
client's home environment or at the PPECC, which may include a de-
termination of and any corresponding changes to the client's condition.

(j) _Ifinadequate or incomplete information is provided, HHSC
requests additional documentation from the provider to enable HHSC
to make a decision on the request.

(k) During the authorization process, providers are required to
deliver the requested services from the start of care date.

() Providers are responsible for a safe transition of services
when the authorization decision is a denial or reduction in the PPECC
services being delivered.'

§363.213.

Ordering Physician Responsibilities.

(a) An ordering physician in an employment or contractual re-

Prescribed Pediatric Extended Care Center Services.

(a) HHSC terminates authorization for PPECC services when:

(1) the client is no longer eligible for THSteps-CCP;

(2) the client no longer meets the medical necessity criteria
for PPECC services;

(3) the PPECC cannot ensure the health and safety of the

client;

(4) the client or the client's responsible adult refuses to
comply with the plan of care, and compliance is necessary to assure
the health and safety of the client;

(5) the client changes PPECC providers, and the change of
notification is submitted to HHSC in writing with a prior authorization
request from the new PPECC provider; or

(6) after receiving PPECC services, the client declines
PPECC services and receives services at home. The home health
agency or independent provider offering these services must submit
and update all required authorization documentation.

(b) Notice to approve, reduce, or deny requested PPECC ser-
vices.

(1) HHSC notifies the client and the responsible adult in
writing of the approval, reduction, or denial of PPECC services.

(2) HHSC notifies the provider in writing of the approval,
reduction, or denial of PPECC services.

(3) The effective date of the service reduction or denial is
30 days after the date on the individual's notification letter.

(4) HHSC notifies the individual in writing of the process
to appeal the reduction or denial of services.

lationship with a PPECC cannot provide the required physician's order
unless the physician has a therapeutic relationship with and ongoing
clinical knowledge of the client.

(b) The ordering physician's responsibilities include:

(1) providing an examination or treatment to the client
within 30 days before the start of PPECC services;

(2) providing a signed prescription or written, dated physi-
cian's order for PPECC services within 30 calendar days before the
client's start of services, which is valid through the initial authorization
period and complies with requirements contained in the Texas Medic-
aid Provider Procedures Manual,

(3) providing a signed prescription or written, dated physi-
cian's order for each PPECC authorization period, once the initial pre-
scription or order is no longer valid;

(4) performing a face-to-face evaluation of the client each

ear;

(c) All clients of Medicaid-funded services have the right to
appeal actions or determinations made by HHSC as described in Chap-
ter 357, Subchapter A of this title (relating to Uniform Fair Hearing

Rules).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2016.

TRD-201603771

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢
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CHAPTER 371. MEDICAID AND OTHER
HEALTH AND HUMAN SERVICES FRAUD
AND ABUSE PROGRAM INTEGRITY

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §371.1, concerning Definitions; and
Subchapter E, §371.1005, concerning Disclosure Require-
ments; §371.1009, concerning Verifications Required for Each
Screening Level; §371.1011, concerning Recommendation Cri-
teria; and §371.1015, concerning Types of Provider Enroliment
Recommendations.

BACKGROUND AND JUSTIFICATION

HHSC proposes these amendments to align enroliment regula-
tions with statute, to clarify the enrollment regulations, and to
delete obsolete provisions.

Senate Bill 207 (S.B. 207), 84th Legislature, Regular Session,
2015, amended various provisions in Texas Government Code
Chapter 531 related to the Office of Inspector General's (OIG's)
authority and duties. Texas Government Code §531.1032, as
adopted by S.B. 207, requires the adoption of rules that out-
line the criminal history record information, by provider type, that
could result in exclusion of a person from Medicaid as a provider.
The statute also prohibits the OIG from conducting a criminal his-
tory record check on healthcare providers whose licensing au-
thority already requires the submission of fingerprints for criminal
background checks unless the check is required or appropriate
for other reasons, such as a fraud, waste, or abuse investiga-
tion. The proposed amendments to §371.1011 implement these
requirements.

HHSC proposes to amend the definitions to clarify that the en-
roliment procedures apply to reenroliment. Obsolete definitions
are repealed.

The proposed amendments also clarify that providers, appli-
cants, and persons are subject to disclosure screenings.

In addition, the proposed amendments implement guidance is-
sued by the Centers for Medicare & Medicaid Services (CMS)
that states may rely upon on-site inspection visits performed by
CMS. The proposed amendments also reassign the on-site in-
spection function to the HHSC Medicaid/CHIP Division.

Finally, the proposed amendments lengthen the amount of time
that the applicant has to request an informal desk review by the
OIG, based on concern expressed by previous applicants.

HHSC intends that any obligations or requirements that accrued
under Chapter 371 before the effective date of these rules will be
governed by the prior rules in Chapter 371, and that those rules
continue in effect for this purpose. HHSC does not intend for
the amendments to the rules in Chapter 371 to affect the prior
operation of the rules; any prior actions taken under the rules;
any validation, cure, right, privilege, obligation, or liability previ-
ously acquired, accrued, accorded, or incurred under the rules;
any violation of the rules or any penalty, forfeiture, or punishment
incurred under the rules before their amendment; or any investi-
gation, proceeding, or remedy concerning any privilege, obliga-
tion, liability, penalty, forfeiture, or punishment. HHSC addition-
ally intends that any investigation, proceeding, or remedy may
be instituted, continued, or enforced, and the penalty, forfeiture,
or punishment imposed, as if the rules had not been amended.

HHSC intends that should any sentence, paragraph, subdivision,
clause, phrase, or section of the amended or new rules in Chap-

ter 371 be determined, adjudged, or held to be unconstitutional,
illegal, or invalid, the same shall not affect the validity of the sub-
chapter as a whole, or any part or provision hereof other than
the part so declared to be unconstitutional, illegal, or invalid, and
shall not affect the validity of the subchapter as a whole.

SECTION-BY-SECTION SUMMARY

Proposed §371.1 is amended to include a definition for "enroll-
ment" and to delete the definitions for "probationary contract" and
"provisional contract." The OIG will no longer enroll providers on
a probationary or provisional basis.

Proposed §371.1005 is amended to clarify that both providers
and provider's employees are subject to disclosure requirements
and review.

Proposed §371.1009 is amended to reflect that the OIG no
longer conducts site visits. This function is instead handled by
HHSC's Medicaid/CHIP division.

Proposed §371.1011 proposes new language to comply with
Texas Government Code §531.1032, which requires the Exec-
utive Commissioner to adopt guidelines for evaluating criminal
history record information.

Proposed §371.1015 changes a reference from 20 calendar
days to 20 business days to allow providers more time to file for
reviews of denied applications.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years the
proposed and amended rules are in effect, there will be no effect
on costs and revenues of state government and local govern-
ments.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

HHSC has determined that there will be no adverse economic
effect on small businesses or micro businesses to comply with
the proposed and amended rules, as no business will be required
to alter current business practices as a result of the proposed and
amended rules.

PUBLIC BENEFIT

Stuart Bowen, Inspector General, has determined that for each
year of the first five years the rules are in effect, the public will
benefit from the adoption of the rules. The anticipated public
benefit will be that the rules will ensure the integrity of Medicaid
and other HHS programs by discovering, preventing, and cor-
recting fraud, waste, and abuse.

Ms. Rymal has also determined that there are no probable eco-
nomic costs to persons who are required to comply with the pro-
posed and amended rules. The proposed and amended rules
will not affect a local economy or negatively affect local employ-
ment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
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proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to
Maria Rose, Texas Health and Human Services Commis-
sion-OIG, Broadmoor 902 (MC 1350), 11501 Burnet Road,
Austin, Texas 78758; by fax to (512) 833-6484; or by e-mail to
Maria.rose@hhsc.state.tx.us within 30 days of publication in the
Texas Register.

SUBCHAPTER B. OFFICE OF INSPECTOR
GENERAL

1 TAC §371.1
LEGAL AUTHORITY

The amendment is proposed under Texas Government Code
§531.102(a-2), which requires the Executive Commissioner
to work in consultation with the Office of Inspector General
to adopt rules necessary to implement a power or duty of
the OIG; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking
authority; and Texas Human Resources Code §32.021 and
Texas Government Code §531.021(a), which provide HHSC
with the authority to administer the federal medical assistance
(Medicaid) program in Texas, to administer Medicaid funds, and
to adopt rules necessary for the proper and efficient regulations
of the Medicaid program.

The amendment implements Texas Government Code
§531.1032. No other statutes, articles, or codes are affected by
the proposal.

§$371.1.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise:

(1) Abuse--A practice by a provider that is inconsistent
with sound fiscal, business, or medical practices and that results in
an unnecessary cost to the Medicaid program; the reimbursement
for services that are not medically necessary or that fail to meet
professionally recognized standards for health care; or a practice by a
recipient that results in an unnecessary cost to the Medicaid program.

(2) Address of record--

(A) an HHS provider's current mailing or physical ad-
dress, including a working fax number, as provided to the appropriate
HHS program's claims administrator or as required by contract, statute,
or regulation; or

(B) a non-HHS provider's last known address as re-
flected by the records of the United States Postal Service or the Texas
Secretary of State's records for business organizations, if applicable.

(3) Affiliate; affiliate relationship--A person who:

(A) has a direct or indirect ownership interest (or any
combination thereof) of five percent or more in the person;

(B) is the owner of a whole or part interest in any mort-
gage, deed of trust, note or other obligation secured (in whole or in

part) by the entity whose interest is equal to or exceeds five percent of
the value of the property or assets of the person;

(C) is an officer or director of the person, if the person
is a corporation;

(D) is a partner of the person, if the person is organized
as a partnership;

(E) is an agent or consultant of the person;

(F) 1is a consultant of the person and can control or be
controlled by the person or a third party can control both the person
and the consultant;

(G) isamanaging employee of the person, that is, a per-
son (including a general manager, business manager, administrator or
director) who exercises operational or managerial control over a person
or part thereof, or directly or indirectly conducts the day-to-day oper-
ations of the person or part thereof;

(H) has financial, managerial, or administrative influ-
ence over the operational decisions of a person;

(I) shares any identifying information with another
person, including tax identification numbers, social security numbers,
bank accounts, telephone numbers, business addresses, national
provider numbers, Texas provider numbers, and corporate or franchise
names; or

(J) has a former relationship with another person as de-
scribed in subparagraphs (A) - (I) of this definition, but is no longer
described, because of a transfer of ownership or control interest to an
immediate family member or a member of the person's household of
this section within the previous five years if the transfer occurred after
the affiliate received notice of an audit, review, investigation, or po-
tential adverse action, sanction, board order, or other civil, criminal, or
administrative liability.

(4) Agent--Any person, company, firm, corporation, em-
ployee, independent contractor, or other entity or association legally
acting for or in the place of another person or entity.

(5) Allegation of fraud--Allegation of Medicaid fraud re-
ceived by HHSC from any source that has not been verified by the
state, including an allegation based on:

(A) a fraud hotline complaint;
(B) claims data mining;
(C) data analysis processes; or

(D) a pattern identified through provider audits, civil
false claims cases, or law enforcement investigations.

(6) Applicant--An individual or an entity that has filed an
enrollment application to become a provider, re-enroll as a provider, or
enroll a new practice location in a Medicaid program or the Children's
Health Insurance Program as described in subsection (23) of this sec-
tion.

(7) At the time of the request--Immediately upon request
and without delay.

(8) Audit--A financial audit, attestation engagement, per-
formance audit, compliance audit, economy and efficiency audit, effec-
tiveness audit, special audit, agreed-upon procedure, nonaudit service,
or review conducted by or on behalf of the state or federal government.
An audit may or may not include site visits to the provider's place of
business.
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(9) Auditor--The qualified person, persons, or entity per-
forming the audit on behalf of the state or federal government.

(10) Business day--A day that is not a Saturday, Sunday, or
state legal holiday. In computing a period of business days, the first day
is excluded and the last day is included. If the last day of any period
is a Saturday, Sunday, or state legal holiday, the period is extended
to include the next day that is not a Saturday, Sunday, or state legal
holiday.

(11) C.F.R.--The Code of Federal Regulations.

(12) CHIP--The Texas Children's Health Insurance Pro-
gram or its successor, established under Title XXI of the federal Social
Security Act (42 U.S.C. §§1397aa et seq.) and Chapter 62 of the Texas
Health and Safety Code.

(13) Claim--

(A) A written or electronic application, request, or de-
mand for payment by the Medicaid or other HHS program for health
care services or items; or

(B) A submitted request, demand, or representation that
states the income earned or expense incurred by a provider in providing
a product or a service and that is used to determine a rate of payment
under the Medicaid or other HHS program.

(14) Claims administrator--The entity an operating agency
has designated to process and pay Medicaid or HHS program provider
claims.

(15) Closed-end contract--A contract or provider agree-
ment for a specific period of time. It may include any specific
requirements or provisions deemed necessary by the OIG to ensure
the protection of the program. It must be renewed for the provider to
continue to participate in the Medicaid or other HHS program.

(16) CMS--The Centers for Medicare & Medicaid Services
or its successor. CMS is the federal agency responsible for adminis-
tering Medicare and overseeing state administration of Medicaid and
CHIP.

(17) Complete Application--A provider enrollment appli-
cation that contains all the required information, including:

(A) all questions answered completely, including cor-
rect dates of birth, social security numbers, license numbers, and all
requirements per provider type defined in the Texas Medicaid Provider
Procedures Manual;

(B) 1IRS Form W-9, if required;
(C) signed and certified provider agreements;
(D) Provider Information Form (PIF-1);

(E) Principal Information Forms (PIF-2) on all persons
required to be disclosed, if required;

(F) full disclosure of all criminal history, including
copies of complete dispositions on all criminal history;

(G) full disclosure of all board or licensing orders, in-
cluding documentation of compliance with current board orders;

(H) full disclosure of all corporate compliance agree-
ments, settlement agreements, state or federal debt, and sanctions;

(I) documentation of an active license that is not subject
to expiration within 30 days of submission of the enrollment applica-
tion, if required;

(J) completion of a pre-enrollment site visit by HHSC,
if required, and all required current documentation (e.g., liability insur-
ance);

(K) documentation of fingerprints of a provider or any
person with a five percent or more direct or indirect ownership in the
provider, if required; and

(L) any additional documentation related to the addition
of a practice location, if required or requested by HHSC.

(18) Conviction or convicted--Means that:

(A) ajudgment of conviction has been entered against
an individual or entity by a federal, state, or local court, regardless of
whether:

(i) there is a post-trial motion or an appeal pending;
or

(ii)  the judgment of conviction or other record relat-
ing to the criminal conduct has been expunged or otherwise removed;

(B) afederal, state, or local court has made a finding of
guilt against an individual or entity;

(C) afederal, state, or local court has accepted a plea of
guilty or nolo contendere by an individual or entity; or

(D) anindividual or entity has entered into participation
in a first offender, deferred adjudication, pre-trial diversion, or other
program or arrangement where judgment of conviction has been with-
held.

(19) Credible allegation of fraud--An allegation of fraud
that has been verified by the state. An allegation is considered to be
credible when HHSC has carefully reviewed all allegations, facts, and
evidence and has verified that the allegation has indicia of reliability.
HHSC acts judiciously on a case-by-case basis.

(20) DADS--The Texas Department of Aging and Disabil-
ity Services, [ef] its successor, or designee; the state agency respon-
sible for administering long-term services and support for people who
are aging and people with intellectual and physical disabilities.

(21) Day--A calendar day.

(22) Delivery of a health care item or service--Providing
any item or service to an individual to meet his or her physical, mental
or emotional needs or well-being, whether or not reimbursed under
Medicare, Medicaid, or any federal health care program.

(23)  Enrollment--The HHSC process that a provider or ap-
plicant follows to enroll or re-enroll as a provider or enroll a new prac-

tice location.

(24) [23)] Enrollment application--Documentation re-
quired by HHSC that an applicant submits to HHSC to enroll or
re-enroll as a provider or to add a practice location. An enrollment
application includes any supplemental forms used to add practice lo-
cations for Medicare-enrolled or limited-risk providers, as determined
by HHSC.

(25) [24)] Exclusion--The suspension of a provider or any
person from being authorized under the Medicaid program to request
reimbursement of items or services furnished by that specific provider.

(26) [(25)] Executive Commissioner--The HHSC Execu-
tive Commissioner.

(27) [€26)] False statement or misrepresentation--Any
statement or representation that is inaccurate, incomplete, or untrue.
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(28) [@27D)] Federal health care program--Any plan or pro-
gram that provides health benefits, whether directly, through insurance,
or otherwise, which is funded directly, in whole or in part, by the United
States government (other than the federal employee health insurance
program under Chapter 89 of Title 5, U.S.C.).

(29) [28)] Fraud--Any intentional deception or misrepre-
sentation made by a person with the knowledge that the deception could
result in some unauthorized benefit to that person or some other person.
The term does not include unintentional technical, clerical, or admin-
istrative errors.

(30) [29] Full investigation--Review and development of
evidence to support an allegation or complaint to resolution through
dismissal, settlement, or formal hearing.

(31) [B39)] Furnished--Items or services provided or sup-
plied, directly or indirectly, by any person. This includes items and
services manufactured, distributed, or otherwise provided by persons
that do not directly submit claims to Medicare, Medicaid, or any fed-
eral health care program, but that supply items or services to providers,
practitioners, or suppliers who submit claims to these programs for
such items or services. This term does not include persons that sub-
mit claims directly to these programs for items and services ordered or
prescribed by another person.

(A) Directly--The provision of items and services by in-
dividuals or entities (including items and services provided by them,
but manufactured, ordered, or prescribed by another individual or en-
tity) who submit claims to Medicare, Medicaid, or any federal health
care program.

(B) Indirectly--The provision of items and services
manufactured, distributed, or otherwise supplied by individuals or
entities who do not directly submit claims to Medicare, Medicaid, or
other federal health care programs, but that provide items and services
to providers, practitioners, or suppliers who submit claims to these
programs for such items and services.

(32) [B1B)] Health information--Any information, whether
oral or recorded in any form or medium, that is created or received by
a health care provider, health plan, public health authority, employer,
life insurer, school or university, or health care clearinghouse, and that
relates to:

(A) the past, present, or future physical or mental
health or condition of an individual,

(B) the provision of health care to an individual; or

(C) the past, present, or future payment for the provi-
sion of health care to an individual.

(33) [(32)] HHS--Health and human services. Means:

(A) ahealth and human services agency under the um-
brella of HHSC, including HHSC;

(B) a program or service provided under the authority
of HHSC, including Medicaid and CHIP; or

(C) a health and human services agency, including
those agencies delineated in Texas Government Code §531.001.

(34) [33)] HHSC--The Texas Health and Human Services
Commission, [ef] its successor, or designee.

(35) [B4)] HIPAA-- Collectively, the Health Insurance
Portability and Accountability Act of 1996, 42 U.S.C. §§1320d et
seq., and regulations adopted under that act, as modified by the
Health Information Technology for Economic and Clinical Health Act

(HITECH) (P.L. 111-105), and regulations adopted under that act at
45 C.F.R. Parts 160 and 164.

(36) [B5)] Immediate family member--An individual's
spouse (husband or wife); natural or adoptive parent; child or sibling;
stepparent, stepchild, stepbrother or stepsister; father-, mother-,
daughter-, son-, brother- or sister-in-law; grandparent or grandchild;
or spouse of a grandparent or grandchild.

(37) [6)] Indirect ownership interest--Any ownership in-
terest in an entity that has an ownership interest in another entity. The
term includes an ownership interest in any entity that has an indirect
ownership interest in the entity at issue.

(38) [87D] Inducement--An attempt to entice or lure an ac-
tion on the part of another in exchange for, without limitation, cash in
any amount, entertainment, any item of value, a promise, specific per-
formance, or other consideration.

(39) [B®)] Inspector General--The individual appointed to
be the director of the OIG by the Texas Governor in accordance with
Texas Government Code §531.102(a-1).

(40)

(A) Any item, device, medical supply or service pro-
vided to a patient:

[B9)] "Item" or "service" means--

(i) that is listed in an itemized claim for program
payment or a request for payment; or

(ii)  for which payment is included in other federal
or state health care reimbursement methods, such as a prospective pay-
ment system; and

(B) In the case of a claim based on costs, any entry or
omission in a cost report, books of account, or other documents sup-
porting the claim.

(41) [€40)] Jurisdiction--An issue or matter that the OIG
has authority to investigate and act upon.

(42) [(4D] Knew or should have known--A person, with
respect to information, knew or should have known when the person
had or should have had actual knowledge of information, acted in de-
liberate ignorance of the truth or falsity of the information, or acted in
reckless disregard of the truth or falsity of the information. Proof of a
person's specific intent to commit a program violation is not required
in an administrative proceeding to show that a person acted knowingly.

(43) [42)] Managed care plan--A plan under which a per-
son undertakes to provide, arrange for, pay for, or reimburse, in whole
or in part, the cost of any health care service. A part of the plan must
consist of arranging for or providing health care services as distin-
guished from indemnification against the cost of those services on a
prepaid basis through insurance or otherwise. The term does not in-
clude an insurance plan that indemnifies an individual for the cost of
health care services.

(44) [(43)] Managing employee--An individual, regardless
of the person's title, including a general manager, business manager,
administrator, officer, or director, who exercises operational or man-
agerial control over the employing entity, or who directly or indirectly
conducts the day-to-day operations of the entity.

(45) [44)] MCO--Managed care organization. Has the
meaning described in §353.2 of this title (relating to Definitions) and
for purposes of this chapter includes an MCO's special investigative
unit under Texas Government Code §531.113(a)(1), and any entity
with which the MCO contracts for investigative services under Texas
Government Code §531.113(a)(2).
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(46) [(45)] MCO provider--An association, group, or indi-
vidual health care provider furnishing services to MCO members under
contract with an MCO.

(47) [46)] Medicaid or Medicaid program--The Texas
medical assistance program established under Texas Human Resources
Code Chapter 32 and regulated in part under Title 42 C.E.R. Part 400
or its successor.

(48) [4D] Medicaid-related funds--Any funds that:

(A) aprovider obtains or has access to by virtue of par-
ticipation in Medicaid; or

(B) a person obtains through embezzlement, misuse,
misapplication, improper withholding, conversion, or misappropri-
ation of funds that had been obtained by virtue of participation in
Medicaid.

(49) [(48)] Medical assistance--Includes all of the health
care and related services and benefits authorized or provided under state
or federal law for eligible individuals of this state.

(50) [(49)] Member of household--An individual who is
sharing a common abode as part of a single-family unit, including do-
mestic employees, partners, and others who live together as a family
unit.

(51) [659)] OAG--Office of the Attorney General of Texas
or its successor.

(52) [65BH] OIG--HHSC Office of the Inspector General,
[er] its successor, or designee.

(53) [652)] OIG's method of finance--The sources and
amounts authorized for financing certain expenditures or appropria-
tions made in the General Appropriations Act.

(54) [653)] Operating agency--A state agency that operates
any part of the Medicaid or other HHS program.

(55) [654)] Overpayment--The amount paid by Medicaid or
other HHS program or the amount collected or received by a person by
virtue of the provider's participation in Medicaid or other HHS program
that exceeds the amount to which the provider or person is entitled un-
der §1902 of the Social Security Act or other state or federal statutes
for a service or item furnished within the Medicaid or other HHS pro-
grams. This includes:

(A) any funds collected or received in excess of the
amount to which the provider is entitled, whether obtained through er-
ror, misunderstanding, abuse, misapplication, misuse, embezzlement,
improper retention, or fraud,;

(B) recipient trust funds and funds collected by a person
from recipients if collection was not allowed by Medicaid or other HHS
program policy; or

(C) questioned costs identified in a final audit report that
found that claims or cost reports submitted in error resulted in money
paid in excess of what the provider is entitled to under an HHS program,
contract, or grant.

(56) [€55)] Ownership interest--A direct or indirect owner-
ship interest (or any combination thereof) of five percent or more in the
equity in the capital, stock, profits, or other assets of a person or any
mortgage, deed, trust, note, or other obligation secured in whole or in
part by the person's property or assets.

(57) [€56)] Payment hold (suspension of payments)--An
administrative sanction that withholds all or any portion of payments
due a provider until the matter in dispute, including all investigation

and legal proceedings, between the provider and HHSC or an operat-
ing agency are resolved. This is a temporary denial of reimbursement
under Medicaid for items or services furnished by a specified provider.

(58) [(5D)] Person--Any legally cognizable entity, includ-
ing an individual, firm, association, partnership, limited partnership,
corporation, agency, institution, MCO, Special Investigative Unit,
CHIP participant, trust, non-profit organization, special-purpose cor-
poration, limited liability company, professional entity, professional
association, professional corporation, accountable care organization,
or other organization or legal entity.

(59) [658)] Person with a disability--An individual with a
mental, physical, or developmental disability that substantially impairs
the individual's ability to provide adequately for the person's care or his
or her own protection, and:

(A) who is 18 years of age or older; or

(B) who is under 18 years of age and who has had the
disabilities of minority removed.

(60) [659)] Physician--An individual licensed to practice
medicine in this state, a professional association composed solely of
physicians, a partnership composed solely of physicians, a single legal
entity authorized to practice medicine owned by two or more physi-
cians, or a nonprofit health corporation certified by the Texas Medical
Board under Chapter 162, Texas Occupations Code.

(61) [€69)] Practitioner--An individual licensed or certified
under state law to practice the individual's profession.

(62) [(6D)] Preliminary investigation--A review by the
OIG undertaken to verify the merits of a complaint/allegation of fraud,
waste, or abuse from any source. The preliminary investigation deter-
mines whether there is sufficient basis to warrant a full investigation.

(63) [€62)] Prima facie--Sufficient to establish a fact or
raise a presumption unless disproved.

[63) Prebationary eentract—A eentraet or provider agree-
ment for any period of time that must be renewed by the OIG for the
previder to eentinue to participate in the program- It may ineclude any
speeial requirements or provisions deemed necessary by the O1G to en-
sure the proteetion of the program- It may alse be referred to as a provi-
ageney and program area}

(64) Professionally recognized standards of health care--
Statewide or national standards of care, whether in writing or not, that
professional peers of the individual or entity whose provision of care is
an issue, recognize as applying to those peers practicing or providing
care within the state of Texas.

(65) Program violation--A failure to comply with a Med-
icaid or other HHS provider contract or agreement, the Texas Med-
icaid Provider Procedures Manual or other official program publica-
tions, or any state or federal statute, rule, or regulation applicable to
the Medicaid or other HHS program, including any action that consti-
tutes grounds for enforcement as delineated in this subchapter.

(66) Provider--Any person, including an MCO and its sub-
contractors, that:

(A) is furnishing Medicaid or other HHS services under
a provider agreement or contract with a Medicaid or other HHS oper-
ating agency;

(B) has a provider or contract number issued by HHSC
or by any HHS agency or program or its designee to provide medical
assistance, Medicaid, or any other HHS service in any HHS program,
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including CHIP, under contract or provider agreement with HHSC or
an HHS agency; or

(C) provides third-party billing services under a con-
tract or provider agreement with HHSC.

(67) Provider agreement--A contract, including any and all
amendments and updates, with Medicaid or other HHS program to sub-
contract services, or with an MCO to provide services.

(68) Provider screening process--The process in which a
person participates to become eligible to participate and enroll as a
provider in Medicaid or other HHS program. This process includes
enrollment under this chapter or Chapter 352 of this title (relating to
Medicaid and Children's Health Insurance Program Provider Enroll-
ment), 42 C.F.R Part 1001, or other processes delineated by statute,
rule, or regulation.

H69) Provisional contract—A contract or provider agree-
ment for any period of time that must be renewed by the OIG for the
provider to continue to participate in the program. It may include any
speeial requirements or provisions deemed neeessary by the OIG to
ensure the protection of the program. It may also be referred to as
a probationary coentraet; depending upon the terminology used by the

provider's ageney and program area-}
(69) [(?9)] Reasonable request--Request for access,

records, documentation, or other items deemed necessary or appropri-
ate by the OIG or a requesting agency to perform an official function,
and made by a properly identified agent of the OIG or a requesting
agency during hours that a person, business, or premises is open for
business.

(70)  [?D] Recipient--A person eligible for and covered by
the Medicaid or any other HHS program.

(71) [€#2)] Records and documentation--Records and doc-
uments in any form, including electronic form, which include:

(A) medical records, charting, other records pertaining
to a patient, radiographs, laboratory and test results, molds, models,
photographs, hospital and surgical records, prescriptions, patient or
client assessment forms, and other documents related to diagnosis,
treatment, or service of patients;

(B) billing and claims records, supporting documenta-
tion such as Title XIX forms, delivery receipts, and any other records of
services provided to recipients and payments made for those services;

(C) cost reports and documentation supporting cost re-
ports;

(D) managed care encounter data and financial data
necessary to demonstrate solvency of risk-bearing providers;

(E) ownership disclosure statements, articles of incor-
poration, bylaws, corporate minutes, and other documentation demon-
strating ownership of corporate entities;

(F) Dbusiness and accounting records and support docu-
mentation;

(G) statistical documentation, computer records, and
data;

(H) clinical practice records, including patient sign-in
sheets, employee sign-in sheets, office calendars, daily or other peri-
odic logs, employment records, and payroll documentation related to
items or services rendered under an HHS program; and

(I) records affidavits, business records affidavits, evi-
dence receipts, and schedules.

(72) [#3)] Recoupment of overpayment--A sanction
imposed to recover funds paid to a provider or person to which the
provider or person was not entitled.

(73) [(?4)] Requesting agency--The OIG; the OAG’s Med-
icaid Fraud Control Unit or Civil Medicaid Fraud Division; any other
state or federal agency authorized to conduct compliance, regulatory,
or program integrity functions on a provider, a person, or the services
rendered by the provider or person.

(74) [5)] Risk analysis--The process of defining and ana-
lyzing the dangers to individuals, businesses, and governmental entities
posed by potential natural and human-caused adverse events. A risk
analysis can be either quantitative, which involves numerical probabil-
ities, or qualitative, which involves observations that are not numerical
in nature.

(75) [€76)] Sanction--Any administrative enforcement
measure imposed by the OIG pursuant to this subchapter other than
administrative actions defined in §371.1701 of this subchapter (relat-
ing to Administrative Actions).

(76) [€7H] Sanctioned entity--An entity that has been con-
victed of any offense described in 42 C.F.R §§1001.101 - 1001.401 or
has been terminated or excluded from participation in Medicare, Med-
icaid in Texas, or any other state or federal health care program.

(17) [€18)] Services--The types of medical assistance spec-
ified in §1905(a) of the Social Security Act (42 U.S.C. §1396d(a)) and
other HHS program services authorized under federal and state statutes
that are administered by HHSC and other HHS agencies.

(78) [79)] SIU--A Special Investigative Unit of an MCO
as defined under Texas Government Code §531.113(a)(1).

(79) [€89)] Social Security Act--Legislation passed by
Congress in 1965 that established the Medicaid program under Title
XIX of the Act and created the Medicare program under Title XVIII
of the Act.

(80) [€8D] Solicitation--Offering to pay or agreeing to ac-
cept, directly or indirectly, overtly or covertly, any remuneration in cash
or in kind to or from another for securing a patient or patronage for or
from a person licensed, certified, or registered or enrolled as a provider
or otherwise by a state health care regulatory or HHS agency.

(81) [€82)] State health care program--A State plan ap-
proved under Title XIX, any program receiving funds under Title V or
from an allotment to a State under such Title, any program receiving
funds under Subtitle I of Title XX or from an allotment to a State
under Subtitle I of Title XX, or any State child health plan approved
under Title XXI.

(82) [€83)] Substantial contractual relationship--A rela-
tionship in which a person has direct or indirect business transactions
with an entity that, in any fiscal year, amounts to more than $25,000 or
five percent of the entity's total operating expenses, whichever is less.

(83) [€84)] Suspension of payments (payment hold)--An
administrative sanction that withholds all or any portion of payments
due a provider until the matter in dispute, including all investigation
and legal proceedings, between the provider and HHSC or an operat-
ing agency or its agent(s) are resolved. This is a temporary denial of
reimbursement under the Medicaid or other HHS program for items or
services furnished by a specified provider.

(84) [€85)] System recoupment--Any action to recover
funds paid to a provider or other person to which they were not
entitled, by means other than the imposition of a sanction under these
rules. It may include any routine payment correction by an agency
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or an agency's fiscal agent to correct an overpayment that resulted
without any alleged wrongdoing.

(85) [€86)] TEFRA--The Tax Equity and Fiscal Responsi-
bility Act (TEFRA) of 1982, a federal law that allows states to make
medical assistance available to certain children with disabilities with-
out counting their parent’s income.

(86) [68D] Terminated--Means:

(A) withrespect to a Medicaid or CHIP provider, the re-
vocation of the billing provider's Medicaid or CHIP billing privileges
after the provider has exhausted all applicable appeal rights or the time-
line for appeal has expired; and

(B) with respect to a Medicare provider, supplier, or el-
igible professional, the revocation of the provider's, supplier's, or eli-
gible professional's Medicare billing privileges after the provider, sup-
plier, or eligible professional has exhausted all applicable appeal rights
or the timeline for appeal has expired.

(87) [€88)] Terminated for cause--Termination based on al-
legations related to fraud, program violations, integrity, or improper
quality of care.

(88) [89)] Title V--Title V (Maternal and Child Health
Services Block Grant) of the Social Security Act, codified at 42 U.S.C.
§§701 et seq.

(89) [99)] Title XVIII--Title XVIII (Medicare) of the So-
cial Security Act, codified at 42 U.S.C. §§1395 et seq.

(90) [9BH)] Title XIX--Title XIX (Medicaid) of the Social
Security Act, codified at 42 U.S.C. §§1396-1 et seq.

1) [)] Title XX--Title XX (Social Services Block
Grant) of the Social Security Act, codified at 42 U.S.C. §§1397 et seq.

(92) [€93)] Title XXI--Title XXI (State Children's Health
Insurance Program (CHIP)) of the Social Security Act, codified at 42
U.S.C. §§1397aa et seq.

(93) [94)] TMRP--The Texas Medical Review Program,
which is the inpatient hospital utilization review process HHSC uses
for hospitals reimbursed under HHSC's prospective payment system.

(94) [€95)] U.S.C.--United States Code.

(95) [96)] Vendor hold--Any legally authorized hold or
lien by any state or federal governmental unit against future payments
to a person. Vendor holds may include tax liens, state or federal pro-
gram holds, liens established by the OAG Collections Division, and
State Comptroller voucher holds.

(96) [€9] Waste--Practices that a reasonably prudent per-
son would deem careless or that would allow inefficient use of re-
sources, items, or services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603819

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER E. PROVIDER DISCLOSURE
AND SCREENING

1 TAC §§371.1005, 371.1009, 371.1011, 371.1015

LEGAL AUTHORITY

The amendments are proposed under Texas Government Code
§531.102(a-2), which requires the Executive Commissioner
to work in consultation with the Office of Inspector General
to adopt rules necessary to implement a power or duty of
the OIG; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking
authority; and Texas Human Resources Code §32.021 and
Texas Government Code §531.021(a), which provide HHSC
with the authority to administer the federal medical assistance
(Medicaid) program in Texas, to administer Medicaid funds, and
to adopt rules necessary for the proper and efficient regulations
of the Medicaid program.

The amendments implement Texas Government Code
§531.1032. No other statutes, articles, or codes are affected by
the proposal.

$371.1005. Disclosure Requirements.
(a) Anapplicant must disclose in its enrollment application the
identity of any person or entity as requested by HHSC.

(b) The applicant's disclosures must identify every person
whose identity must be disclosed pursuant to the Affordable Care
Act, Title 42 of the Code of Federal Regulations, or state statute or
administrative rule, as amended. Such disclosures include owners,
certain subcontractors, creditors, managers, and agents.

(¢) Anapplicant must disclose in its enrollment application ev-
ery person that previously had an ownership or control interest in the
applicant but whose interest was transferred to another person, if the
person's former interest was transferred to an immediate family mem-
ber or to a member of the person's household and the person's former
interest was transferred within one year before or at any time after re-
ceiving notice of any potential adverse actions by a governmental entity
against the person or against a provider for which the person has or had
an ownership or control interest.

(d) An applicant must disclose in the enrollment application
all information required by state or federal law or regulation, and all
additional information requested by HHSC or the OIG, in its discretion,
during the provider screening and enrollment process.

(e) Ifany information required to be disclosed under this sec-
tion changes during the processing of an enrollment application, the
applicant, [er] provider, or person must disclose that information pur-
suant to §352.21 of this title (relating to Duty to Report Changes).

(f) A failure by an applicant, provider, or person to meet any
of the disclosure requirements specified in this section constitutes a
material non-disclosure of relevant information.

(g) The OIG may use information submitted by another HHS
agency that relates to information required to be disclosed in lieu of
requiring another submission of the same information by the applicant,

provider, or person.

$371.1009. Verifications Required for Each Screening Level.

(a) For an applicant or provider assigned a screening level of
"Limited," the OIG verifies the accuracy and completeness of the in-
formation in or related to the enrollment application and 42 C.F.R.
§455.450(a)(1), information about the applicant contained in state or
federal records, including criminal history records, and any additional
information requested of the applicant by the OIG.
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(b) For an applicant assigned a screening level of "Moderate,"
the OIG:

(1) verifies all items described in subsection (a) of this sec-
tion; and

(2) reviews the results of a pre-enrollment site visit
[performs at least one unscheduled and unannounced pre- and post-en-
rollment site visit, as described in subsection (d) of this section and] in
accordance with §352.9 of this title (relating to Screening Levels), if
applicable [; as deseribed in subsection (&) of this seetion].

(c) For an applicant or provider assigned a screening level of
"High," HHSC or the OIG performs (notwithstanding subsection (f) of

this section):

(1) all the verifications described in subsections (a) and (b)
of this section; and

(2) afingerprint-based criminal history check, in the form
and manner prescribed by state or federal law, of each person that is
an individual and has an ownership or control interest as defined in
§371.1005 of this subchapter (relating to Disclosure Requirements) in
the applicant.

Hd) Anunscheduled and unannounced pre- or post-enrollment
site visit conducted in accordance with subsections (b) and (c¢) of this
subpeenaed; or maintained by the OIG in connection with a site visit
are confidential pursuant to Texas Government Code §531-1021{g) and
(5]

(d) [€e)] The OIG, in its sole discretion, may accept previously
submitted fingerprints if an individual has been subjected to a finger-
print-based criminal history check by a licensing or regulatory author-
ity or by another state's Medicaid, CHIP, or medical assistance program
and the results are made available to HHSC.

(e) [€B] As provided in 42 C.F.R. §455.452, the OIG may es-
tablish provider screening methods in addition to or more stringent than
those required by applicable federal regulations. The OIG may require
a fingerprint-based criminal history check when required to do so under
State law or because of the level of screening based on risk of fraud,
waste, or abuse as determined for that category of provider.

(f) [€2)] For the requirements outlined above, the OIG may
rely on validated screenings as provided by 42 C.F.R. §455.410.

$371.1011. Recommendation Criteria.

(a) A felony or misdemeanor conviction, as defined in 42
C.F.R. §1001.2, under Texas law, the laws of another state, or federal
law, may affect a provider’s and/or person’s ability to participate.

(b) The OIG may recommend denial of an enrollment appli-
cation of the applicant or a person required to be disclosed in accor-
dance with §371.1005 of this subchapter (relating to Disclosure Re-
quirements) on the basis of information revealed through a background
check on the applicant, provider, or a person required to be disclosed.
A background check may include:

(1) information concerning the licensing status of the
health care professional;

(2) information contained in the criminal history record
information check performed in accordance with Texas Government
Code §531.1032;

(3) areview of federal databases;

(4) the pendency of an open investigation by the OIG; and

(5) any other reason that the OIG determines appropriate.

(¢) On a case-by-case basis, the OIG may recommend ap-
proval of an enrollment application despite the existence of a criminal
history.

(1)  When evaluating criminal history record information,
the OIG takes into consideration:

(A) the extent to which the conduct relates to the ser-
vices provided or to be provided under Medicaid;

(B) the degree to which the provider, applicant, or per-
son required to be disclosed does or will interact with Medicaid recip-
ients as a provider; and

(C) any previous evidence that the provider, applicant,
or person required to be disclosed engaged in fraud, waste, or abuse
under Medicaid.

(2) The OIG also considers [ease-by-case recommendation

for approval is made by censidering] the following circumstances:

(A) [D)] the number of criminal convictions as defined
in 42 C.F.R. §1001.2;

(B) [€2)] the nature and seriousness of the crime;

(C) [#3)] whether the individual or entity has completed
the sentence, punishment, or other requirements that were imposed for
the crime and, if so, the length of time since completion;

(D) [4)] in the case of an individual, the age of the in-
dividual at the time the crime was committed;

(E) [€5)] whether the crime was committed in connec-
tion with the individual's or entity's participation in Medicaid or other
HHS programs;

(F) [€6)] the extent of the individual's or entity's reha-
bilitation efforts and outcome;

(G) [EP] the conduct of the individual or entity, and the
work history of the individual, both before and after the crime;

(H) [€®)] the relationship of the crime to the individual
or entity's fitness or capacity to remain a provider or become a provider;

(I) [9)] whether approving the individual or entity
would offer the individual or entity the opportunity to engage in further
criminal activity;

) [E10)] the extent to which the individual or entity
provides relevant information or otherwise demonstrates that approval
should be granted; and

(K) [€D)] any other circumstances that HHSC deter-
mines are relevant to the individual or entity's eligibility.

(3) The provider is responsible for providing to HHSC or
to the OIG, within three business days of an IG request, information
related to the degree to which a person could interact with Medicaid
recipients as a provider.

(4) In all instances, the OIG takes into consideration evi-
dence of multiple or repeated instances of the same or similar conduct.

(d) In addition to the considerations outlined in subsection (c)
of'this section, the OIG specifically takes into consideration the follow-
ing conduct that may be contained in criminal history record informa-
tion of providers, applicants, or persons required to be disclosed:

(1) for provider types that have or may have direct access
to recipients in their capacity as a provider:
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(A) conduct involving healthcare fraud;

(B) conduct involving abuse of patients, minors, the el-
derly, or the disabled;

(C) conduct involving prohibited sexual conduct or in-
volving children as victims;

(D) conduct against the person such as homicide, kid-
napping, or assault;

(E) conduct involving perjury or crimes of other falsi-
fication, such as tampering with physical evidence or governmental
record;

(F) conduct involving insurance fraud;

(G) conduct involving illegal manufacture, use, posses-
sion or distribution of controlled substances; and

(H) conduct involving theft, including theft by check;

(2) for provider types that may transport recipients and
guardians in their capacity as a provider:

(A) conduct involving healthcare fraud;

(B) conduct involving abuse of patients, minors, the el-
derly, or the disabled;

(C) conduct involving prohibited sexual conduct or in-
volving children as victims;

(D) conduct against the person such as homicide, kid-
napping, or assault;

(E) conduct involving perjury or tampering with a gov-
ernmental record;

(F) conduct involving intoxication and operating a mo-
tor vehicle, including driving while intoxicated, intoxication assault,
and intoxication manslaughter;

(G) conduct involving illegal manufacture, use, posses-
sion, or distribution of controlled substances;

(H) conduct involving criminal trespass;

() conduct involving extortion; and

(J) conduct involving promotion of prostitution or hu-
man trafficking;
(3) for provider types that may have interaction with or ac-
cess to recipients, recipients' homes, or recipients' property in their ca-
pacity as a provider:

(A) conduct involving healthcare fraud;

(B) conduct involving abuse of patients, minors, the el-
derly, or the disabled;

(C) conduct involving prohibited sexual conduct or in-
volving children as victims;

(D) conduct against the person such as homicide, kid-

(A) conduct involving healthcare fraud;

(B) conduct involving breach of fiduciary duty or a de-
ceptive business practice; and

(C) conduct involving theft, including theft by check.

(e) [€4)] The OIG may recommend permanent denial of an en-
rollment application if:

(1) the applicant, provider, or a person required to be dis-
closed has been convicted, as defined in 42 C.F.R. §1001.2, of an of-
fense arising from a fraudulent act under Medicaid or other HHS pro-
grams; and

(2) that fraudulent act resulted in injury to an elderly per-
son, a person with a disability, or a person younger than 18 years of
age.

() [€e)] The OIG may recommend denial of any [an] enroll-
ment application, regardless of provider type, if it determines in its
discretion that the applicant may pose an increased risk for commit-
ting fraud, waste, or abuse or may demonstrate unfitness to provide
or bill for medical assistance items or services. In addition to the ap-
plicant's criminal, regulatory, and administrative sanction history, the
OIG considers all applicable circumstances, including the following, if
applicable:

(1) the applicant, a person required to be disclosed, or a
person with an ownership or control interest in the provider did not
submit complete, timely, and accurate information, failed to cooperate
with any provider screening methods, or refused to permit access for a
site visit;

(2) the applicant or a person required to be disclosed has
failed to repay overpayments to Medicaid, CHIP, or other HHS pro-
grams;

(3) the applicant, provider, or a person required to be dis-
closed pursuant to §371.1005 of this subchapter, has been suspended or
prohibited from participating, excluded, terminated, or debarred from
participating in any state Medicaid, CHIP or other HHS agency pro-
gram;

(4) the applicant, provider, or a person required to be dis-
closed has participated in Medicaid or CHIP program and failed to bill
for medical assistance or refer clients for medical assistance within the
12-month period prior to submission of the enrollment application;

(5) the applicant, provider, or a person required to be dis-
closed has falsified any information on the enrollment application; and

(6) The OIG is unable to verify the identity of the applicant,
provider, or a person required to be disclosed.

(g) Healthcare professionals who are licensed and in good
standing with a Texas licensing authority that requires the submission
of fingerprints for the purpose of conducting a criminal history record
information check are not subject to an additional criminal history
record information check by the OIG for the purposes of determining
eligibility to enroll, unless performing a criminal history record infor-

napping, or assault;

(E) conduct against property such as theft, burglary,
property damage, or criminal trespass;

(F) conduct involving breach of fiduciary duty;

(G) conduct involving illegal manufacture, use, posses-
sion, or distribution of controlled substances; and

(4) for provider types that have no recipient interaction or

access!

mation check is required or appropriate for other reasons, including
for conducting an investigation of fraud, waste, or abuse or where
required by 42 C.F.R. §455.450.

$371.1015. Types of Provider Enrollment Recommendations.
(a) The OIG may make the following types of recommenda-
tions regarding an enrollment application:

(1) Approval. If an enrollment application is recom-
mended for approval, the recommendation is for a time-limited period
of participation as specified in the provider agreement or notification
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of the enrollment decision. The prospective provider must complete
and submit the provider agreement before enrollment is granted.

(2) Conditional approval. An enrollment application may
be recommended for conditional approval with conditions as specified
in the notification of the enrollment recommendation. The conditions
may consist of the imposition of any one or more administrative actions
or sanctions as specified in Subchapter G of this chapter (relating to
Administrative Actions and Sanctions) or in other Medicaid or CHIP
policy or rule.

(3) Denial. If an enrollment application is denied, HHSC
sends a written notice of the decision by certified mail to the address
of record on the enrollment application. The reason or reasons for de-
nial are as specified in the written notice. If the denial is based upon a
pending investigation, charge, or other legal proceeding, the applicant
or provider is ineligible to reapply until such investigation or proceed-
ing is finally resolved.

(b) Ifanenrollment application is denied based upon the OIG's
recommendation, an applicant may request an informal desk review
by the OIG of the recommendation within 20 business [ealendar] days
from the date of the notice of denial as follows.

(1) The request for an informal desk review must be made
in writing and must be submitted in accordance with the instructions in
the notice.

(2) Therequest should state the basis for disagreement with
the enrollment recommendation, include any documentary evidence,
and describe any mitigating circumstances that would support a recon-
sideration of the initial enrollment recommendation.

(3) Upon conclusion of the resulting informal desk review,
the OIG notifies HHSC of its final recommendation. HHSC sends a
written notice of the final enrollment decision to the address of record
on the enrollment application.

(4) The final enrollment recommendation is not subject to
administrative review or reconsideration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603823

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 424-6900

¢ L4 ¢
TITLE 4. AGRICULTURE

PART 12. TEXAS A&M FOREST
SERVICE

CHAPTER 216. RURAL VOLUNTEER FIRE
DEPARTMENT ASSISTANCE PROGRAM
4 TAC §§216.2, 216.3, 216.6

Texas A&M Forest Service (the agency) proposes amendments
to Texas Administrative Code, Title 4, Part 12, §§216.2, 216.3,
and 216.6, concerning the Rural Volunteer Fire Department As-

sistance Program. These amendments comply with the require-
ments of Texas Government Code, §614.106. This statute re-
quires that the agency director adopt rules for the administration
of the Rural Volunteer Fire Department Assistance Program and
that the rules ensure public participation, transparency, and ac-
countability in the administration of the program.

Robby DeWitt, Associate Director for Finance and Administra-
tion, has determined that for the first five-year period there will
be no fiscal implications for state or local government as a result
of enforcing or administering the amended rules.

Mr. DeWitt also has determined that there will be no adverse
economic effect on small businesses or micro-businesses as re-
sult of amending these rules, as well as, there are no anticipated
economic costs to individuals who comply with the amended
rules. There is no anticipated negative impact on local employ-
ment.

Comments on the proposal may be submitted to Jason Keining-
ham, Office of the Associate Director, Forest Resource Protec-
tion Division, Texas A&M Forest Service, 200 Technology Way,
Suite 1162, College Station, Texas 77845-3424, (979) 458-7341.
Comments must be received no later than thirty days from the
date of publication of this proposal.

The amendments are proposed pursuant to Texas Government
Code, §614.102, which authorizes the agency director to adopt
rules considered necessary for the administration of the program
and Texas Government Code, §614.106, which mandates that
the agency adopt rules to administer the program.

Texas Government Code, §§614.101, 614.102, 614.103,
614.104, 614.105 and 614.106 are affected by this proposal.

§216.2.  Definitions.

The following terms, when used in this chapter, shall have the follow-
ing meanings unless the context or specific language of a section clearly
indicates otherwise.

(1) Agency--The Texas A&M Forest Service, a member
of The Texas A&M University System and an agency of the State of
Texas.

(2) Recognized [Chartered] Fire Department--A fire de-
partment chartered by the Texas Secretary of State as a not-for-profit
entity or a fire department operating under [the charter of] a local
government entity.

(3) Part-Paid Fire Department--Defined in §614.101(5) of
the Texas Government Code.

(4) Program--The Rural Volunteer Fire Department Assis-
tance Program, Texas Government Code, Chapter 614, Subchapter G.

(5) TIFMAS Grants--Grants for firefighter training and
equipment for fire departments participating in the Texas Intrastate
Fire Mutual Assistance System (TIFMAS).

(6) VFD Assistance Grants--Grants for firefighter training
and equipment for volunteer fire departments (VFDs).

(7) Volunteer Fire Department--Defined in §614.101(6) of
the Texas Government Code.

(8) Operating--A recognized fire department providing fire
protection to a designated primary protection area as assigned by the
county.

§216.3.  Fire Department Eligibility.

The following eligibility criteria must be met for a fire department to
receive a grant under the program.
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(1) TIFMAS Grants.

(A) The fire department must be in one of the eligible
categories listed in §614.105(c) of the Texas Government Code.

{B) The fire department must be a participating mem-
ber of THEMASH

(B) [€©&)] The fire department must be located in and
operate in Texas.

(C) [)] The fire department must be in good standing
with the State of Texas and the agency.

(D) [(B)] The fire department must not be eligible to
receive VFD Assistance Grants.

(2) VFD Assistance Grants.

(A) The fire department must be a part-paid fire depart-
ment or a volunteer fire department, as defined in §614.101 of the Texas
Government Code.

(B) The fire department must be a recognized
[ehartered] fire department located in and operating in Texas.

(C) The fire department must be in good standing with
the State of Texas and the agency.

$§216.6. Award Process.

The following procedures are used by the agency to award available
grant funds.

(1) TIFMAS Grants.

(A) Available grant funding is allocated to each grant
category annually by the agency.

(B) Training grants are funded upon receipt of complete
applications until available funding is exhausted.

(C) Truck grants are handled as follows.

(i) Applications are assigned a numeric rating and
sorted by region.

(i) The agency holds periodic meetings throughout
each fiscal year to approve grant awards. The date, time and location
for each meeting are published on the agency's website at least two
weeks prior to the meeting. The meetings are open to the public.

(iii)  Grant awards are made to the top applications as
sorted by region [applieation in each region| based upon the numeric
ratings, subject to funding limitations. [After each region receives an
award; the process is repeated with the next highest rated application
in each region until funding is exhausted:]

(iv) Fire departments that have outstanding issues
with the State of Texas or the agency will not be considered for new
grant awards until the issues are resolved.

(v) The agency's approval of applications for award
during a public meeting is preliminary, contingent upon a final review
of each application for eligibility, errors, duplications and program
compliance. Approvals are withdrawn in the event of an error or dis-
qualifying condition. Following the final review, a grant award letter
is sent to each approved grant recipient.

(vi) Grant awards have a specified termination date
by which the recipient must complete its obligations and submit the
necessary documentation to the agency for processing.

(vii)  Applications not approved for funding are kept
on file and considered during subsequent funding meetings.

(viii) The agency may award emergency grants to el-
igible fire departments that have suffered a catastrophic loss. A cata-
strophic loss is a sudden and unexpected event which seriously com-
promises the firefighting capability of an eligible fire department and
which puts the local community at risk. Emergency grant awards are
based on a department's application, agency assessment of impact and
availability of program funds.

(D) Other equipment grants are handled as follows.

(i) Funds are divided by geographic region, based
upon the number of fire departments per region, to establish target fund
allocations. Allocations by region may be adjusted by the agency based
on the applications received.

(i) The agency holds periodic meetings throughout
each fiscal year to approve grant awards. The date, time and location
for each meeting are published on the agency's website at least two
weeks prior to the meeting. The meetings are open to the public.

(iii)  Grant awards are based upon the application rat-
ings, the amounts requested, the date each application was received,
the number and type of unfunded applications on file and the amount
of funds available.

(iv) Fire departments that have outstanding issues
with the State of Texas or the agency are not considered for new grant
awards until the issues are resolved.

(v) The agency's approval of applications for award
during a public meeting is preliminary, contingent upon a final review
of each application for eligibility, errors, duplications and program
compliance. Approvals are withdrawn in the event of an error or dis-
qualifying condition. Following the final review, a grant award letter
is sent to each approved grant recipient.

(vi) Grant awards have a specified termination date
by which the recipient must complete its obligations and submit the
necessary documentation to the agency for processing.

(vii)  Applications not approved for funding are kept
on file and considered during subsequent funding meetings.

(viii) The agency may award emergency grants to el-
igible fire departments that have suffered a catastrophic loss. A cata-
strophic loss is a sudden and unexpected event which seriously com-
promises the firefighting capability of an eligible fire department and
which puts the local community at risk. Emergency grant awards are
based on a department's application, agency assessment of impact and
availability of program funds.

(2) VEFD Assistance Grants.

(A) Available grant funding is allocated to each grant
category annually by the agency.

(B) Training grants are funded upon receipt of complete
applications until available funding is exhausted.

(C) Equipment grants are handled as follows.

(i) Funds are divided by geographic region, based
upon the number of fire departments per region, to establish target fund
allocations. Allocations by region may be adjusted by the agency based
on the applications received.

(i) The agency holds periodic meetings throughout
each fiscal year to approve grant awards. The date, time and location
for each meeting are published on the agency's website at least two
weeks prior to the meeting. The meetings are open to the public.
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(iii)  Grant awards are based upon the application rat-
ings, the amounts requested, the dates the applications were received,
the number and type of unfunded applications on file and the amount
of funds available.

(iv) Fire departments that have outstanding issues
with the State of Texas or the agency are not considered for new grant
awards until the issues are resolved.

(v) The agency's approval of applications for award
during a public meeting is preliminary, contingent upon a final review
of each application for eligibility, errors, duplications and program
compliance. Approvals are withdrawn in the event of an error or dis-
qualifying condition. Following the final review, a grant award letter
is sent to each approved grant recipient.

(vi) Grant awards have a specified termination date
by which the recipient must complete its obligations and submit the
necessary documentation to the agency for processing.

(vii)  Applications not approved for funding are kept
on file and considered during subsequent funding meetings.

(viii) The agency may award emergency grants to el-
igible fire departments that have suffered a catastrophic loss. A cata-
strophic loss is a sudden and unexpected event which seriously com-
promises the firefighting capability of an eligible fire department and
which puts the local community at risk. Emergency grant awards are
based on a department's application, agency assessment of impact and
availability of program funds.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603714

Robby DeWitt

Associate Director of Finance and Administration
Texas A&M Forest Service

Earliest possible date of adoption: September 11, 2016
For further information, please call: (979) 458-7341

¢ L4 ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 1. ADMINISTRATION
SUBCHAPTER B. SECTION 504 OF THE
REHABILITATION ACT OF 1973 AND THE
FAIR HOUSING ACT

10 TAC §1.204

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 1, Ad-
ministration, Subchapter B, §1.204 Reasonable Accommoda-
tions.

The purpose of the amendment to 10 TAC §1.204 is to clarify
the timeframe within which a response by an entity to a person
requesting a reasonable accommodation must be made. This

rule amendment ensures people with disabilities have access to
Department programs, housing, and services.

The proposed amendment also clarifies that things identified by
the U.S. Department of Justice with a de minimis cost to the Re-
cipient are a reasonable accommodation under the Fair Housing
Act that the tenant/participant does not have to pay for.

The proposed amendment also corrects an omission of an ex-
ception in the prior rule, for multifamily awards prior to 2001
wherein the owner is obligated by law or agreement to comply
with Section 504 of the Rehabilitation Act of 1973.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be clarification of program requirements. There will
not be any economic cost to any individuals required to comply
with the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held August 12, 2016, to September 12, 2016, to
receive input on the proposed amendments. Written comments
may be submitted to the Texas Department of Housing and Com-
munity Affairs, Attention: Suzanne Hemphill, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, by email to the fol-
lowing address: Suzanne.Hemphill@tdhca.state.tx.us, or by fax
to (512) 475-3935. ALL COMMENTS MUST BE RECEIVED BY
5:00 P.M. Austin Local Time, September 12, 2016.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Tex. Gov't Code, §2306.053, which authorizes the De-
partment to adopt rules. The proposed amendments affect no
other code, article, or statute.

§1.204. Reasonable Accommodations.

(a) To show that a requested Reasonable Accommodation may
be necessary, there must be an identifiable relationship between the
requested accommodation and the individual's Disability.

(b) Responses to Reasonable Accommodation requests must
be provided within a reasonable amount of time, not to exceed 15 cal-
endar days. The response must either be to grant the request, deny the
request, offer alternatives to the request, or request additional informa-
tion to clarify the Reasonable Accommodation request.

(1) EXAMPLE: A resident requests to move their rent due
date to coincide with their social security disability check. It would
not be considered reasonable to wait 15 calendar days to respond to

this request.

(2) EXAMPLE: A resident requests a designated accessi-
ble parking space. An individual's Disability status and the connection
to the Reasonable Accommodation request are not clear. Documenta-
tion must be requested within 15 calendar days to clarify the resident's
request, engaging in an interactive process to determine the nature of
the request and the needs of the resident.

(3) EXAMPLE: An applicant with a Disability requires a
service animal to alert of impending seizures. The shelter has a no pets
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policy. It would not be reasonable to wait 15 calendar days to respond
to this request.

(4) EXAMPLE: A person with a Disability requests mod-
ifying door knobs to levers. The property must respond to the request
within 15 calendar days, although it is reasonable that it may take ad-
ditional time to install the modified door knobs.

(5) EXAMPLE: A housing provider requires that tenants
sign 12 month leases. A houschold signs the lease, but after a few
months has to move out in order to live in a nursing home. The house-
hold requests a reasonable accommodation to be let out of his lease
early without a fee. The property may request additional information
if the Disability and relationship between the request is not clear, but
must ask for this information within 15 calendar days.

(6) EXAMPLE: An applicant requests a reasonable accom-
modation to have assistance in filling out a program application for the
Housing Trust Fund Program. It would not be reasonable to wait 15
calendar days to respond to this request.

(c) [()] When a resident or applicant requires an accessible
unit, feature, space or element, or a policy modification, or other Rea-
sonable Accommodation to accommodate a Disability, the Recipient
must provide and pay for the requested accommodation, unless doing
so would result in a fundamental alteration in the nature of the pro-
gram or an undue financial and administrative burden. A fundamental
alteration is an accommodation that is so significant that it alters the es-
sential nature of the Recipient's operations. A Recipient that owns a LI-
HTC or Multifamily Bond Development with no federal or state funds
awarded before September 1, 2001 must allow, but need not pay for
the Reasonable Accommodation, (unless otherwise required to comply
with Section 504 of the Rehabilitation Act of 1973 through language in
the Land Use Restriction Agreement), except if [unless] the accommo-
dation requested should have been made as part of the original design
and construction requirements under the Fair Housing Act, or is a Rea-
sonable Accommodation identified by the U.S. Department of Justice
with a de minimis cost (e.g. assigned parking spot, no deposits for ser-
vice/assistance animals, efc.

(d) [€e)] A Recipient may not charge a fee or place conditions
on a resident or applicant in exchange for making the accommodation.
For example, while housing providers may require applicants or resi-
dents to pay a pet deposit, they may not require applicants and residents
to pay a deposit for a service/assistance animal.

(e) [€d)] A Reasonable Accommodation request of an individ-
ual with a Disability that amounts to an alteration should be made to
meet the needs of the individual with a Disability, rather than any par-
ticular accessible code specification.

(1) Recipients are not required to make structural changes
where other methods, which may not cost as much, are effective in
making [federally assisted] housing programs or activities readily ac-
cessible to and usable by persons with Disabilities.

(2) In choosing among available methods for meeting the
requirements of this section, the Recipient shall give priority to those
methods that offer programs and activities to qualified individuals with
Disabilities in the most integrated setting appropriate.

(3) Undue burden.

(A) The determination of undue financial and adminis-
trative burden will be made by the Department on a case-by-case basis,
involving various factors, such as the cost of the reasonable accom-
modation, the financial resources of the Development, the benefits the
accommodation would provide to the requester, and the availability of
alternative accommodations that would adequately meet the requester's

Disability-related needs. (For more examples of undue financial and
administrative burden, see HUD Handbook 4350.3, Exhibit 2-6.)

(B) Inconsidering whether an expense would constitute
an undue burden:

(i) Payment for alterations from operating funds,
residual receipts accounts, or reserve replacement accounts must be
sought using appropriate approval procedures.

(ii) The approved amount must normally be able to
be replenished through property rental income within one year without
a corresponding raise in rental rates.

(iii) A projected inability to replenish an operating
fund account or the reserve for replacement account within one year for
funds spent in providing alterations under this subchapter is some evi-
dence that the Alteration would be an undue financial and administra-
tive burden. (Source: HUD Handbook 4350.3, §2-43(C), and §2-43(D,
Example A))

(C) If providing accessibility would result in an undue
financial and administrative burden, the recipient must still take other
reasonable steps to achieve accessibility.

(D) Ifastructural change would constitute an undue fi-
nancial and administrative burden, and the tenant still wants that partic-
ular change to be made, the tenant must be allowed to make and pay for
the accommodation. (Source: HUD Handbook 4350.3, §2-46 [$§2-45])

(4) Recipients are not required to install an elevator solely
for the purpose of making units accessible. (Source: HUD Handbook
4350.3, §2-37(E))

(5) Recipients do not have to make mechanical rooms and
similar spaces accessible when, because of their intended use, they do
not require accessibility by the public, by tenants, or by employees with
physical disabilities. (Source: HUD Handbook 4350.3, §2-37(D))

(6) Recipients are not required to make building alterations
that have little likelihood of being accomplished without removing or
altering a load-bearing structural member. (Source: 24 CFR §8.32(c).
HUD Handbook 4350.3, §2-37(B))

(f) [€e)] If a Recipient refuses to provide a requested accom-
modation because it is either an undue financial and administrative bur-
den or would result in a fundamental alteration to the nature of the pro-
gram, the Recipient must make a reasonable attempt to engage in an
interactive dialogue with the requester to determine if there is an alter-
native accommodation that would adequately address the requester's
Disability-related needs. If an alternative accommodation would meet
the individual's needs and is reasonable, the Recipient must provide it.

(1) EXAMPLE: A resident requires an accessible parking
space that will accommodate her wheel-chair equipped van. A Rea-
sonable Accommodation includes relocating and enlarging an existing
parking space that will serve the van.

(2) EXAMPLE: A Colonia Self-Help Center provides a
construction skills training class for eligible Colonia residents to learn
how to repair their home. A participant with a hearing impairment
needs a sign language interpreter during the class to fully participate.
Providing a sign language interpreter is a reasonable accommodation
because it allows the prospective participant who is hearing impaired
to fully participate in the Colonia Self-Help Center program. Unless it
imposes an undue financial and administrative burden or fundamental
alteration in the nature of its program, the Colonia Self-Help Center
must pay for this service. [A eolonia self-help ecenter operates a tool
lending pregram- The tools are located on the second floor of a build-
ing with no elevator. As an alternative to installing a lift or clevator,
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center staff may retricve tools for residents who use wheelchairs. The
aides must be available during the operating hours of the center.]

(3) EXAMPLE: A family has a young child with asthma.
A certain sealant used by a weatherization provider has been known
to trigger asthma attacks. The weatherization provider should see if a
comparable sealant could be used that would not trigger asthma.

(4) EXAMPLE: A Development has five parking spaces
located outside the main entrance to the building and another parking
lot with 20 spaces a half block away. All five of the parking spaces
near the entrance to the building have been assigned to residents with
Disabilities who need a parking space near their door because of their
Disabilities. A sixth tenant with difficulty in walking long distances
moves into the Development and requests a parking space near his door.
The Recipient has explored the options and concluded that the only
way to provide more parking spaces near the door would be to widen
the parking area by purchasing valuable real estate next door. It would
be an undue financial and administrative burden for the Recipient to
provide the sixth tenant with a parking space near the entrance. An
alternative accommodation could be to provide the sixth tenant with an
assigned parking space in the lot half block away until such time as one
of the five spaces near the door becomes available.

(5) EXAMPLE: A resident needs grab bars at the toilet in
her bathroom. She does not require other accessible features. The Re-
cipient must install grab bars consistent with the resident's needs in the
bathroom.

(6) EXAMPLE: A resident needs a ramped entrance to her
ground floor unit to accommodate her wheelchair. She does not wish
to move to an accessible unit. The Recipient must provide an accessi-
ble entrance at the resident's current unit, unless it would be an undue
financial and administrative hardship or a fundamental alteration of the
program to do so.

(7) EXAMPLE: A resident uses a scooter type wheelchair
which is 38 inches in width. She requests a ramp to enter her ground
floor unit. The ramp which she requests must be at least 40 inches wide,
it must have a slope of no more than 3%, and the landing at the front
door, which opens outward, must be enlarged to provide adequate ma-
neuvering space to enter the doorway. The changes must be provided,
even though they may exceed the usual specifications for such alter-
ations.

(8) EXAMPLE: A resident with quadriplegia requests re-
placement of a bathtub in his unit with a roll-in shower. Due to the
location of existing plumbing in the building and the size of the exist-
ing bathroom, a plumber confirms that installation of a roll-in shower
in that unit is impossible. The on-site manager should meet with the
resident to explain why the roll-in shower cannot be installed and to
explore alternative accommodations with the resident.

(g) [€B]Recipients must follow federal regulations regarding
service/assistance animals.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 28, 2016.

TRD-201603735

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 475-4595

¢ L4 ¢
TITLE 13. CULTURAL RESOURCES

PART 2. TEXAS HISTORICAL
COMMISSION

CHAPTER 17. STATE ARCHITECTURAL
PROGRAMS
13 TAC §17.2

The Texas Historical Commission (Commission) proposes
amendments to §17.2, concerning Review of Work on County
Courthouses. The commission’s Review of Work on County
Courthouses is the agency’s responsibility under Texas Govern-
ment Code (TGC) §442.008.

The adoption of this amendment by the commission is needed to
correct an inadvertent revision to the text of §17.2 that created
a grammatical error during a previous amendment adopted in
38 TexReg 5711. The text will be updated so that it forms a
complete sentence and replicates the statute TGC §442.008 as
intended by the July 2013 amendment. In addition, the text of
the procedure section of the rule will be rearranged to form a
more logical sequence.

Mark Wolfe, Executive Director, has determined that for the first
five-year period the amended rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering these rules.

Mr. Wolfe has also determined that for each year of the first five-
year period the amendment of the rules are in effect the public
benefit anticipated as a result of administering the rule will be the
preservation of additional historic county courthouses.

Mr. Wolfe has also determined that there will be no impact on
small or micro-businesses as a result of implementing these
rules.

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276,
Austin, Texas 78711. Comments will be accepted for 30 days
after publication in the Texas Register.

These amendments are proposed under the authority of Texas
Government Code §442.005(q), which provides the Texas His-
torical Commission with the authority to promulgate rules to rea-
sonably affect the purposes of those chapters.

No other statutes, articles, or codes are affected by these
amendments.

§17.2.  Review of Work on County Courthouses.

Texas Government Code, Chapter 442, §442.008, requires that the
Texas Historical Commission review changes made to courthouse
structures.

(1) Definitions. The following words and terms, when used
in this section, shall have the following meaning, unless the context
clearly indicates otherwise.

(A) Demolish--To remove, in whole or part. Demoli-
tion of historical or architectural integrity includes removal of historic
architectural materials such as, but not limited to, materials in the fol-
lowing categories: site work, concrete, masonry, metals, carpentry,
thermal and moisture protection, doors and windows, finishes, special-
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ties, equipment, furnishings, special construction, conveying systems,
mechanical and electrical.

(B) Sell--To give up (property) to another for money or
other valuable consideration; this includes giving the property to avoid
maintenance, repair, etc.

(C) Lease--To let a contract by which one conveys real
estate, equipment, or facilities for a specified term and for a specified
rent.

(D) Damage--To alter, in whole or part. Damage to his-
torical or architectural integrity includes alterations of structural ele-
ments, decorative details, fixtures, and other material.

(E) Integrity--Refers to the physical condition and
therefore the capacity of the resource to convey a sense of time and
place or historic identity. Integrity is a quality that applies to location,
design, setting, materials, and workmanship. It refers to the clarity of
the historic identity possessed by a resource. In terms of architectural
design, to have integrity means that a building still possesses much of
its mass, scale, decoration, and so on, of either the period in which
it was conceived and built, or the period in which it was adapted to
a later style which has validity in its own rights as an expression of
historical character or development. The question of whether or not a
building possesses integrity is a question of the building's retention of
sufficient fabric to be identifiable as a historic resource. For a building
to possess integrity, its principal features must be sufficiently intact
for its historic identity to be apparent. A building that is significant
because of its historic association(s) must retain sufficient physical
integrity to convey such association(s).

(F) Courthouse--The principal building(s) which
houses county government offices and courts and its (their) surround-
ing site(s) (typically the courthouse square).

(G) Ordinary maintenance and repairs--Work per-
formed to architectural or site materials which does not cause removal
or alteration or concealment of that material.

(2) Procedure.

(A) Notice of alterations to county courthouse.

(i) A county may not demolish, sell, lease, or dam-
age the historical or architectural integrity of any building that serves
or has served as a county courthouse without notifying the commission
of the intended action at least six months before the date on which it
acts. Any alteration to the historical or architectural integrity of the ex-
terior or interior requires notice to the commission.

(ii) If the commission determines that a courthouse
has historical significance worthy of preservation, the commission shall
notify the commissioners court of the county of that fact not later than
the 30th day after the date on which the commission received notice
from the county. A county may not demolish, sell, lease, or damage
the historical or architectural integrity of a courthouse before the 180th
day after the date on which it received notice from the commission.
The commission shall cooperate with any interested person during the
180-day period to preserve the historical integrity of the courthouse.

(iii) A county proceeding with alterations to its
courthouse in violation of Texas Government Code, §442.008 and
this section may be subject to civil penalties under Texas Government

Code, §442.011.

(B) [€A)] Notice from the county to the commission.
At least six months prior to the proposed work on a county court-
house, a letter from the county judge briefly describing the project
should be submitted to the commission, along with construction docu-

ments, sketches or drawings which adequately describe the full scope
of project work and photographs of the areas affected by the proposed
changes.

(C) [B)] The commission will consider the opinions of
interested parties with regard to the preservation of the courthouse per
Texas Government Code, §442.008(b).

(D) [©S)] Notice from the commission to the commis-
sioner’s court of the county. Written notice of the commission's deter-
mination regarding the historical significance of a courthouse for which
work is proposed shall include comments pursuant to a review of the
proposed work by the commission. Comments shall be made based on
the Secretary of the Interior's Standards for the Treatment of Historic
Properties 1992 or latest edition, which are summarized in clauses (i) -
(iii) of this subparagraph:

(i) Definitions for historic preservation project treat-
ment.

(I) Preservation is defined as the act or process
of applying measures necessary to sustain the existing form, integrity,
and materials of an historic property. Work, including preliminary
measures to protect and stabilize the property, generally focuses upon
the ongoing maintenance and repair of historic materials and features
rather than extensive replacement and new construction. New exterior
additions are not within the scope of this treatment; however, the lim-
ited and sensitive upgrading of mechanical, electrical, and plumbing
systems and other code-required work to make properties functional is
appropriate within a preservation project.

(II) Rehabilitation is defined as the act or process
of making possible a compatible use for a property through repair, alter-
ations, and additions while preserving those portions or features which
convey its historical, cultural, or architectural values.

(III) Restoration is defined as the act or process
of accurately depicting the form, features, and character of a property
as it appeared at a particular period of time by means of the removal of
features from other periods in its history and reconstruction of miss-
ing features from the restoration period. The limited and sensitive
upgrading of mechanical, electrical, and plumbing systems and other
code-required work to make properties functional is appropriate within
a restoration project.

(IV) Reconstruction is defined as the act or
process of depicting, by means of new construction, the form features,
and detailing of a non-surviving site, landscape, building, structure, or
object for the purpose of replicating its appearance at a specific period
of time and in its historic location.

(i) General standards for historic preservation
projects.

(1) A property shall be used as it was historically,
or be given a new use that maximizes the retention of distinctive ma-
terials, features, spaces, and spatial relationships. Where a treatment
and use have not been identified, a property shall be protected and, if
necessary, stabilized until additional work may be undertaken.

(1) The historic character of a property shall be
retained and preserved. The replacement of intact or repairable historic
materials or alteration of features, spaces, and spatial relationships that
characterize a property shall be avoided.

(11I)  Each property shall be recognized as a phys-
ical record of its time, place and use. Work needed to stabilize, con-
solidate, and conserve existing historic materials and features shall be
physically and visually compatible, identifiable upon close inspection,
and properly documented for future research.
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(IV) Changes to a property that have acquired
historic significance in their own right shall be retained and preserved.

(V) Distinctive materials, features, finishes, and
construction techniques or examples of craftsmanship that characterize
a property shall be preserved.

(VD) The existing condition of historic features
shall be evaluated to determine the appropriate level of intervention
needed. Where the severity of deterioration requires repair or limited
replacement of a distinctive feature, the new material shall match the
old in composition, design, color, and texture.

(Vi) Chemical or physical treatments, if appro-
priate, shall be undertaken using the gentlest means possible. Treat-
ments that cause damage to historic materials shall not be used.

(VIIl)  Archeological resources shall be protected
and preserved in place to the extent possible. If such resources must be
disturbed, mitigation measures shall be undertaken.

(iii) Specific standards for historic preservation
projects. In conjunction with the eight general standards listed in
clause (ii)(I) - (VIII) of this subparagraph, specific standards are to be
used for each treatment type.

(1) Standards for rehabilitation.

(-a-) A property shall be used as it was histor-
ically or be given a new use that requires minimal change to its distinc-
tive materials, features, spaces, and spatial relationships.

(-b-) The historic character of a property shall
be retained and preserved. The removal of distinctive materials or al-
teration of features, spaces, and spatial relationships that characterize
a property shall be avoided.

(-c-) Each property shall be recognized as a
physical record of its time, place, and use. Changes that create a false
sense of historical development, such as adding conjectural features or
elements from other historic properties, shall not be undertaken.

(-d-) Changes to a property that have ac-
quired historic significance in their own right shall be retained and
preserved.

(-e-) Distinctive materials, features, finishes,
and construction techniques or examples of craftsmanship that charac-
terize a property shall be preserved.

(-f-) Deteriorated historic features shall be re-
paired rather than replaced. Where the severity of deterioration re-
quires replacement of a distinctive feature, the new feature shall match
the old in design, color, texture, and where possible, materials, replace-
ment of missing features shall be substantiated by documentary and
physical evidence.

(-g-) Chemical or physical treatments, if ap-
propriate, shall be undertaken using the gentlest means possible. Treat-
ments that cause damage to historic materials shall not be used.

(-h-) Archeological resources shall be pro-
tected and preserved in place to the extent possible. If such resources
must be disturbed, mitigation measures shall be undertaken.

(-i-) New additions, exterior alterations, or
related new construction shall not destroy historic materials, features,
and spatial relationships that characterize the property. The new work
shall be differentiated from the old and shall be compatible with the
historic materials, features, size, scale and proportion, and massing to
protect the integrity of the property and its environment.

(-j-) New additions and adjacent or related
new construction shall be undertaken in such a manner that, if removed
in the future, the essential form and integrity of the historic property
and its environment would be unimpaired.

(II) Standards for restoration.

(-a-) A property shall be used as it was his-
torically or be given a new use which reflects the property's restoration
period.

(-b-) Materials and features from the restora-
tion period shall be retained and preserved. The removal of materials
or alteration of features, spaces, and spatial relationships that charac-
terize the period shall not be undertaken.

(-c-) Each property shall be recognized as a
physical record of its time, place and use. Work needed to stabilize,
consolidate and conserve materials and features, from the restoration
shall be physically and visually compatible, identifiable upon close in-
spection, and properly documented for future research.

(-d-) Materials, features, spaces, and finishes
that characterize other historical periods shall be documented prior to
their alteration or removal.

(-e-) Distinctive materials, features, finishes,
and construction techniques or examples of craftsmanship that charac-
terize the restoration period shall be preserved.

(-f-) Deteriorated features from the restora-
tion period shall be repaired rather than replaced. Where the severity
of deterioration requires replacement of a distinctive feature, the new
feature shall match the old in design, color, texture, and, where possi-
ble, materials.

(-g-) Replacement of missing features from
the restoration period shall be substantiated by documentary and phys-
ical evidence. A false sense of history shall not be created by adding
conjectural features, features from other properties, or by combining
features that never existed together historically.

(-h-) Chemical or physical treatments, if ap-
propriate, shall be undertaken using the gentlest means possible. Treat-
ments that cause damage to historic materials shall not be used.

(-i-) Archeological resources affected by a
project shall be protected and preserved in place to the extent possible.
If such resources must be disturbed, mitigation measures shall be
undertaken.

(j-) Designs that were never executed histor-
ically shall not be constructed.

(IlI) Standards for reconstruction.

(-a-) Reconstruction shall be used to depict
vanished or non-surviving portions of a property when documentary
and physical evidence is available to permit accurate reconstruction
with minimal conjecture, and such reconstruction is essential to the
public understanding of the property.

(-b-) Reconstruction of a landscape, building,
structure, or object in its historic location shall be preceded by a thor-
ough archeological investigation to identify and evaluate those features
and artifacts which are essential to an accurate reconstruction. If such
resources must be disturbed, mitigation measures shall be undertaken.

(-c-) Reconstruction shall include measures
to preserve any remaining historic materials, features, and spatial
relationships.

(-d-) Reconstruction shall be based on the ac-
curate duplication of historic features and elements substantiated by
documentary or physical evidence rather than on conjectural designs
or the availability of different features from other historic properties.
A reconstructed property shall re-create the appearance of the non-sur-
viving historic property in materials, design, color, and texture.

(-e-) A reconstruction shall be clearly identi-
fied as a contemporary re-creation.

(-f-) Designs that were never executed histor-
ically shall not be constructed.

Py Netice of alterations to ecounty courthouse]}
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i) A county that intends to demeolish; sell; lease;
or damage the historical or architectural integrity of any building that
serves or has served as a county courthouse witheut notifying the com-
whieh it acts: Any alteration to the historical or architectural integrity
of the exterior or interior requires notice to the commission-]

i) H the commission determines that a courthouse
from the county. A county may not demolish; sell; lease; or damage
the historical or architectural integrity of a courthouse before the 180th
180-day period to preserve the historical integrity of the courthouse]

[(ii) A county procceding with alterations to its
courthouse in violation of Texas Government Code, §442.008 and
this section may be subjeet to eivil penalties under Texas Government
Code, §442.011.]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 26, 2016.

TRD-201603691

Mark Wolfe

Executive Director

Texas Historical Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 463-6100

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 33. LICENSING
SUBCHAPTER A. APPLICATION
PROCEDURES

16 TAC §33.9

The Texas Alcoholic Beverage Commission proposes amend-
ments to §33.9, relating to Fees for Online Transactions.

Section 33.9 sets the fees that the commission charges for online
transactions. The rule was amended effective April 17, 2016, to
reflect the fees required at that time to process online transac-
tions utilizing the Texas.Gov portal. Since that time, the com-
mission has been informed that the fees for utilizing Texas.Gov
portal are being changed by the Texas Department of Informa-
tion Resources.

The commission wants to encourage the use of online resources
for filings. The commission also recognizes that the fees asso-
ciated with the use of these resources are subject to change.
Therefore, the commission proposes to amend the section to
delete the specific amount of the charges and instead to simply
reflect that the amount of the fees for using the Texas.Gov por-
tal are authorized by the Texas Department of Information Re-
sources.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed amend-
ments will be in effect, there will be no fiscal impact on local
government attributable to the amendments. There should be
no fiscal impact on state government, as the fees are calculated
to recover the costs of the services provided.

The proposed amendments will have no fiscal or regulatory im-
pact on micro-businesses and small businesses or persons reg-
ulated by the commission. There is no anticipated negative im-
pact on local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed amendments will be in effect, the public
will benefit because the costs of providing online transactions will
be covered by those making such transactions.

Comments on the proposed amendments may be submitted in
writing to Martin Wilson, Assistant General Counsel, Texas Alco-
holic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127 or by facsimile transmission to (512) 206-3280.
Comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed amendments on Thursday, Au-
gust 25, 2016 at 1:30 p.m. in the commission meeting room at
the commission's headquarters, which is located at 5806 Mesa
Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Bever-
age Code §5.31, which grants authority to prescribe rules nec-
essary to carry out the provisions of the Code, and §5.55, which
allows the commission to charge a reasonable service fee to ap-
plicants using electronic or internet service to apply for licenses,
permits and certificates.

The proposed amendments affect Alcoholic Beverage Code
§5.31 and §5.55, and Government Code §2001.039.

$33.9.  Fees for Online [On-Line] Transaction.
(a) This rule relates to §5.55 of the Alcoholic Beverage Code.

(b) The commission will charge fees for online transactions in
the amount authorized by the Texas Department of Information Re-
sources for processing online transactions utilizing the Texas.Gov por-
tal. [A service fee of $0.25 shall be assessed for each on-line transac-
tion paid by eredit card:]

{(c) An additional fee of 2.75% of the total transaction amount
shall be assessed for transactions paid by credit card.]

[(d) A service fee of one dollar ($1.00) shall be assessed for
transactions paid by ACH or electronie check}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603701

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢
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CHAPTER 41. AUDITING

SUBCHAPTER C. RECORDS AND REPORTS
BY LICENSEES AND PERMITTEES

16 TAC §41.32

The Texas Alcoholic Beverage Commission proposes amend-
ments to §41.32, relating to Monthly Report of Distilled Spirits
and Wines.

Section 41.32 addresses the requirement that holders of dis-
tiller's, rectifier's, wholesaler's, general and local Class B whole-
saler's, Class A and B winery, or wine bottler's permits must
make a monthly report (monthly report of distilled spirits and
wines received and disposed of) to the commission. The rule
sets forth the information required in the report.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
rule addressing this reporting requirement continues to exist but
that some changes to the rule are appropriate.

In separate rulemaking proceedings ongoing simultaneously
with the proposed amendment of this section, the commis-
sion is proposing to repeal other rules addressing reporting
requirements for other types of license and permit holders. The
commission proposes to amend subsection (a) of §41.32 to
include those license and permit holders under this rule.

Subsection (a) specifies that the required reports must be on
forms prescribed by the commission. The commission proposes
to amend this subsection to authorize the executive director (or
the executive director's designee) to approve the use of other
forms to make the required reports.

Subsection (b) specifies the information to be provided in the
monthly report of distilled spirits and wines received and dis-
posed of. The commission proposes to amend subsection (b) to
delete the specific information requirements. This would allow
the commission to make necessary changes to the forms with-
out having to amend the rule each time a change is required.
The forms are developed and changed after consultation with
affected industry members and other commission stakeholders.

Removing the specific list of information required to be on the
forms also allows the consolidation of reporting requirements
in §41.32, in conjunction with the proposed repeal of §§41.33,
41.34, and 41.36 that the commission is currently pursuing in
other rulemaking proceedings.

Proposed new subsection (c) describes invoice requirements
and would clarify that the commission may require invoices be
submitted to support entries in the monthly reports.

Proposed new subsection (d) would clarify that the required
monthly reports must be filed each month even if no sales or
shipments have been made.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed amend-
ments will be in effect, there will be no fiscal impact on local
government attributable to the amendments. There should be
no fiscal impact on state government.

The proposed amendments will have no fiscal or regulatory im-
pact on micro-businesses and small businesses or persons reg-
ulated by the commission. There is no anticipated negative im-
pact on local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed amendments will be in effect, the public
will benefit because reporting requirements will be consolidated
and easier for the public to access.

Comments on the proposed amendments may be submitted in
writing to Martin Wilson, Assistant General Counsel, Texas Alco-
holic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, or by facsimile transmission to (512) 206-3280.
Comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed amendments on Thursday, Au-
gust 25, 2016, at 1:30 p.m. in the commission meeting room at
the commission's headquarters, which is located at 5806 Mesa
Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Bever-
age Code §5.31, which grants authority to prescribe rules nec-
essary to carry out the provisions of the Code.

The proposed amendments affect Alcoholic Beverage Code
§5.31 and Government Code §2001.039.

$41.32.  Monthly Report of Distilled Spirits, [and] Wines, Ale and
Malt Liquor, and Beer.

(a) Each holder of a distiller's[5] and rectifier's permit, any
class of wholesaler's permit, a [general and local Class B whelesaler's;
Class A and B] winery permit, a [er] wine bottler's permit, a brewer's
permit, a manufacturer's license, or any class of distributor's license
shall make a monthly report [(menthly repert of distiled spirits
and wines received and dispesed of)] to the commission on forms
prescribed or approved by the executive director or the executive
director's designee [administrator].

(b) The report shall be electronically submitted or postmarked
[made and filed] by the license or permit holder [permittee] with the
commission at its offices at Austin, Texas, on or before the 15th day of
the month following the calendar month for which the report is made.
[and shall show the following:]

[(2) wine gallons of distilled spirits, wine not over 14% al-
cohol by volume, wine 14-24% alcohol by volume, and wine sparkling
along with the invoice dates, names and addresses of the consignees,
invoice numbers and total cases for sales to Texas wholesalers, exports
out-of-state, and sales to ships for ship's supplies.]

f3) wine gallons of distilled spirits; wine not over 14% al-

[(4) wine gallons of wine not over 14% alcohol by volume,
total cases for exemptions for the tax for sales of wines to religious

[(5) The total wine gallons of distilled spirits, wine not over

[(A) owed in this state by, in the possession in this state
of, the permittee on the first and last day:}
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B) reeceived:
HE) dispesed of in a transaction exempt from tax:}

HE) subjeet to tax}

(c) Upon request by an authorized representative of the com-
mission, invoices shall be submitted to support each entry in the report.
A legible copy of each invoice must show:

(1) invoice number and invoice date;

(2) trade name and address of permitted/licensed manufac-
turer and/or brewer for malt beverages;

(3) trade name and address of permitted non-resident seller,
distiller or winery for wine and distilled spirits;

(4) trade name and shipping address of customer;

(5) brand name, type, number and size of containers, total
cases, unit or line-item extension price, and total selling price;

(6) origin of shipment and shipping date; and

(7) total gallons by taxable class of alcohol invoiced.

(d) The monthly report required by this section must be filed
each month even if no sales or shipments have been made.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603705

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

* s .
16 TAC §41.33

The Texas Alcoholic Beverage Commission proposes the repeal
of §41.33, relating to Receiving Record of Distilled Spirits and
Wines.

Section 41.33 addresses the requirement that holders of rec-
tifier's, wholesaler's, general and local Class B wholesaler's,
Class A and B winery, and wine bottler's permits must make a
monthly report (receiving record of distilled spirits and wines) to
the commission. The rule sets forth the information required in
the report and requires that entries must be made on the report
within 24 hours after the day any such distilled spirits and wines
are received or become the property of the permittee at any
point within the State of Texas.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
rule addressing this reporting requirement continues to exist but
that it is more appropriately addressed elsewhere. Therefore,
the commission is proposing to repeal the text of this section
and to address the reporting requirement in its proposed amend-
ments to §41.32, relating to Monthly Report of Distilled Spirits
and Wines. The commission is proposing to amend §41.32 in a
separate but simultaneous rulemaking.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed repeal will
be in effect, there will be no fiscal impact on state or local gov-
ernment.

The proposed repeal will have no fiscal or regulatory impact on
micro-businesses and small businesses or persons regulated by
the commission. There is no anticipated negative impact on local
employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed repeal will be in effect, the public will
benefit because reporting requirements will be consolidated and
easier for the public to access.

Comments on the proposed repeal may be submitted in writing
to Martin Wilson, Assistant General Counsel, Texas Alcoholic
Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-
3127, or by facsimile transmission to (512) 206-3280. Com-
ments will be accepted for 30 days following publication in the
Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeal on Thursday, August 25,
2016, at 1:30 p.m. in the commission meeting room at the com-
mission's headquarters, which is located at 5806 Mesa Drive in
Austin, Texas.

The proposed repeal is authorized by Alcoholic Beverage Code
§5.31, which grants authority to prescribe rules necessary to
carry out the provisions of the Code.

The proposed repeal affects Alcoholic Beverage Code §5.31 and
Government Code §2001.039.

$§41.33.  Receiving Record of Distilled Spirits and Wines.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603708

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢
16 TAC §41.34

The Texas Alcoholic Beverage Commission proposes the repeal
of §41.34, relating to Distilled Spirits Reports of Miniatures.

Section 41.34 addresses the requirement that holders of dis-
tiller's, rectifier's or wholesaler's permits must make a monthly
report (distilled spirits report of miniatures) to the commission.
The rule sets forth the information required in the report.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
rule addressing this reporting requirement continues to exist but
that it is more appropriately addressed elsewhere. Therefore,
the commission is proposing to repeal the text of this section
and to address the reporting requirement in its proposed amend-
ments to §41.32, relating to Monthly Report of Distilled Spirits
and Wines. The commission is proposing to amend §41.32 in a
separate but simultaneous rulemaking.
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Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed repeal will
be in effect, there will be no fiscal impact on state or local gov-
ernment.

The proposed repeal will have no fiscal or regulatory impact on
micro-businesses and small businesses or persons regulated by
the commission. There is no anticipated negative impact on local
employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed repeal will be in effect, the public will
benefit because reporting requirements will be consolidated and
easier for the public to access.

Comments on the proposed repeal may be submitted in writing
to Martin Wilson, Assistant General Counsel, Texas Alcoholic
Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-
3127, or by facsimile transmission to (512) 206-3280. Com-
ments will be accepted for 30 days following publication in the
Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeal on Thursday, August 25,
2016, at 1:30 p.m. in the commission meeting room at the com-
mission's headquarters, which is located at 5806 Mesa Drive in
Austin, Texas.

The proposed repeal is authorized by Alcoholic Beverage Code
§5.31, which grants authority to prescribe rules necessary to
carry out the provisions of the Code.

The proposed repeal affects Alcoholic Beverage Code §5.31 and
Government Code §2001.039.

$§41.34. Distilled Spirits Report of Miniatures.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603709

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢
16 TAC §41.35

The Texas Alcoholic Beverage Commission proposes amend-
ments to §41.35, relating to Daily Bottling Report.

Section 41.35 addresses the requirement that holders of recti-
fier's Class A and Class B winery or wine bottler's permits, or any
person engaged in the bottling of wine, must make a monthly re-
port (daily bottling report) to the commission. The rule sets forth
the information required in the report.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
rule addressing the information in this report continues to exist
but that some changes to the rule are appropriate.

The commission proposes to amend subsection (a) of §41.35 to
include holders of distiller's and rectifier's permits, winery per-
mits, wine bottler's permits, brewer's permits, manufacturing li-
censes, or brewpub licenses under this rule.

The commission proposes to further amend subsection (a) to
eliminate the requirement that the required information be sub-
mitted in a monthly report and to instead require that the infor-
mation be maintained as a record to be made available to the
commission upon request.

Subsection (b) would be amended to specify the information to
be recorded and to change the units to be recorded to reflect that
other producers in addition to wineries would now be subject to
the recordkeeping requirements.

The commission proposes to delete the physical inventory re-
quirements in current subsections (c) and (e).

Current subsection (d) requires entries to be made on the report
within 48 hours after the day wine is received or bottled. In pro-
posed subsection (c), the commission would allow entries to be
made on the record up to three days after beer or liquor is re-
ceived or bottled. This would allow more flexibility but still would
require entries to be made close to the time recordable events
occur in the interest of accuracy and so that they will not be lost
to memory.

The commission proposes to continue the requirements regard-
ing wine manufactured and labelled for individuals that are in cur-
rent subsection. The commission's proposal would place these
requirements in new subsection (d).

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed amend-
ments will be in effect, there will be no fiscal impact on local
government attributable to the amendments. There should be
no fiscal impact on state government.

The proposed amendments will have no fiscal or regulatory im-
pact on micro-businesses and small businesses or persons reg-
ulated by the commission. There is no anticipated negative im-
pact on local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed amendments will be in effect, the pub-
lic will benefit because a regulatory burden is reduced as a re-
porting requirement is eliminated. At the same time, necessary
information will be retained in records that can be accessed by
the commission as the need arises to verify that taxes have been
appropriately paid.

Comments on the proposed amendments may be submitted in
writing to Martin Wilson, Assistant General Counsel, Texas Alco-
holic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, or by facsimile transmission to (512) 206-3280.
Comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed amendments on Thursday, Au-
gust 25, 2016, at 1:30 p.m. in the commission meeting room at
the commission's headquarters, which is located at 5806 Mesa
Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Bever-
age Code §5.31, which grants authority to prescribe rules nec-
essary to carry out the provisions of the Code.

The proposed amendments affect Alcoholic Beverage Code
§5.31 and Government Code §2001.039.

§41.35. [Paily] Bottling Record [Report].

(a) Each holder of a distiller's and rectifier's permit, [Class A
and Class B] winery permit, [er] wine bottler's permit, brewer's permit,
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manufacturing license, or brewpub license [or any person engaged in
the bottling of wine, in addition to all other reports required,] shall
make a record to be retained by the license or permit holder and made
available to a representative of the commission upon request [monthly
report (daily bettling report) to the commission on forms preseribed by
the administrator].

(b) The record [repert] shall [be made and filed by the permit-
tee with the commission at its offices at Austin; Texas; on or before
the 15th day of the month following the calendar month for which the
report is made and shall] show:

(1) a full and complete report of all liquor or beer manu-
factured, [wines] received and bottled [during the month for which the
repert is made];

(2) the date of each day's operation;

(3) for each day's operation, the opening inventory in bulk
[wine] gallons;

(4) receipts in bulk [wine] gallons;
(5) bulk [wine] gallons used in bottling;
(6) closing inventory in bulk [wine] gallons;

(7) total cases bottled, stating number and size of units[;

that is; tenths; pints; ete:];
(8) total [wine] gallons bottled; and
(9) total taxable gallons bottled of beer or class of liquor.

[; and]

f10) the same information reported separately on wines in
each tax elassification}
the results posted on the designated form below the figure shown on
the closing day of the month.]

(c) [€&)] Entries shall be made on this record no later than three
days after beer or liquor is [repert within 48 heurs after the date that
any such wines are] received or bottled.

{(e) Every person holding a wine bottler's permit must submit
a sworn inventory of all empty glass on hand at the end of the month
received during that month- These must accompany other reports re-
quired to be sent to the commission not later than the 15th of the month
following.]

(d) [€H] Each winery shall maintain a record of the wine man-
ufactured and labeled for individuals. This record shall include date
of manufacture, adult's name, sample label, and total gallons manufac-
tured for each adult. Each record shall be made available to a represen-
tative of the commission upon request.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603712

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

16 TAC §41.36

The Texas Alcoholic Beverage Commission proposes the repeal
of §41.36, relating to Monthly Report of Ale and Malt Liquor.

Section 41.36 addresses the requirement that holders of
brewer's, wholesaler's, general Class B wholesaler's or local
Class B wholesaler's permits must make a monthly report
(monthly report of ale and malt liquor manufactured, imported,
purchased, and disposed of) to the commission. The rule sets
forth the information required in the report.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
rule addressing this reporting requirement continues to exist but
that it is more appropriately addressed elsewhere. Therefore,
the commission is proposing to repeal the text of this section
and to address the reporting requirement in its proposed amend-
ments to §41.32, relating to Monthly Report of Distilled Spirits
and Wines. The commission is proposing to amend §41.32 in a
separate but simultaneous rulemaking.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed repeal will
be in effect, there will be no fiscal impact on state or local gov-
ernment.

The proposed repeal will have no fiscal or regulatory impact on
micro-businesses and small businesses or persons regulated by
the commission. There is no anticipated negative impact on local
employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed repeal will be in effect, the public will
benefit because reporting requirements will be consolidated and
easier for the public to access.

Comments on the proposed repeal may be submitted in writing
to Martin Wilson, Assistant General Counsel, Texas Alcoholic
Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-
3127, or by facsimile transmission to (512) 206-3280. Com-
ments will be accepted for 30 days following publication in the
Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeal on Thursday, August 25,
2016, at 1:30 p.m. in the commission meeting room at the com-
mission’s headquarters, which is located at 5806 Mesa Drive in
Austin, Texas.

The proposed repeal is authorized by Alcoholic Beverage Code
§5.31, which grants authority to prescribe rules necessary to
carry out the provisions of the Code.

The proposed repeal affects Alcoholic Beverage Code §5.31 and
Government Code §2001.039.

§41.36.  Monthly Report of Ale and Malt Liquor.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.
TRD-201603710

PROPOSED RULES

August 12, 2016 41 TexReg 5869



Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢
16 TAC §41.41

The Texas Alcoholic Beverage Commission proposes amend-
ments to §41.41, relating to Nonresident Seller's Report.

Section 41.41 addresses the requirement that holders of nonres-
ident seller's permits must make a monthly report to the commis-
sion. The rule sets forth the information required in the report.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
rule addressing this reporting requirement continues to exist but
that some changes to the rule are appropriate.

The commission proposes to amend subsection (a) to authorize
the executive director (or the executive director's designee) to
approve the use of other forms to make the required reports, as
alternatives to the prescribed form.

Subsection (b) specifies the information to be provided in the
monthly report. The commission proposes to amend subsection
(b) to delete the specific information requirements. This would
allow the commission to make necessary changes to the forms
without having to amend the rule each time a change is required.
The forms are developed and changed after consultation with
affected industry members and other commission stakeholders.

Proposed new subsection (c) describes invoice requirements
and would clarify that the commission may require invoices be
submitted to support entries in the monthly reports.

Current subsection (c), which requires that the required monthly
reports must be filed each month even if no sales or shipments
have been made, would become new subsection (d) under the
proposal.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed amend-
ments will be in effect, there will be no fiscal impact on local
government attributable to the amendments. There should be
no fiscal impact on state government.

The proposed amendments will have no fiscal or regulatory im-
pact on micro-businesses and small businesses or persons reg-
ulated by the commission. There is no anticipated negative im-
pact on local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed amendments will be in effect, the public
will benefit because reporting requirements will be clarified.

Comments on the proposed amendments may be submitted in
writing to Martin Wilson, Assistant General Counsel, Texas Alco-
holic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, or by facsimile transmission to (512) 206-3280.
Comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed amendments on Thursday, Au-
gust 25, 2016 at 1:30 p.m. in the commission meeting room at
the commission's headquarters, which is located at 5806 Mesa
Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Bever-
age Code §5.31, which grants authority to prescribe rules nec-
essary to carry out the provisions of the Code.

The proposed amendments affect Alcoholic Beverage Code
§5.31 and Government Code §2001.039.

$§41.41. Nonresident Seller's Report.
(a) Each holder of a nonresident seller's permit shall make

a monthly report [(nenresident seller's repert)] to the commission
on forms prescribed or approved by the executive director or the

executive director's designee [administrator].

(b) The report shall be electronically submitted or postmarked
[made and forwarded] by the permit holder [permittee] to the commis-
sion at its offices in Austin, Texas on or before[; pestmarked not later
than| the 15th day of the month following the calendar month for which
the report is made [submitted]. [The report shall show:]

D the menth of the report]
the person and address to whom sold and shipped:]
H5) the brand; type; number of containers and size of eon-
tainers in each case shipped:}
H6) total cases;}
D selling price of each item and total selling prices}
£®) erigin of shipment; and}

(¢) Upon request by an authorized representative of the com-
mission, invoices shall be submitted to support each entry in the report.
A legible copy of each invoice must show:

jio7]
i)
]

(1) invoice number and invoice date;

(2) trade name and address of seller;

(3) trade name and shipping address of customer;

(4) brand name, type, number and size of containers, total
cases, unit or line item extension price and total selling price;

(5) origin of shipment and shipping date; and

(6) total by taxable class gallons of each class of liquor.

(d) [€e)] As long as a nonresident seller's permit remains ac-
tive, the monthly report required by this section [herein] must be filed
each month even if [theugh] no sales or shipments have been made.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 28, 2016.
TRD-201603726

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016

For further information, please call: (512) 206-3489

¢ ¢ ¢
16 TAC §41.45
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The Texas Alcoholic Beverage Commission proposes amend-
ments to §41.45, relating to Violation.

Section 41.45 provides that it is a violation of the commission's
rules to: fail to make any required report or record; fail to make
an entry in a required report or record at the required time or in
the required place or manner; or make a false entry in a required
report or record.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for the
rule continues to exist but that some changes to the rule are ap-
propriate.

The commission recently adopted changes to §41.25(e) of its
rules that provide that making a false entry in a required report
or record is a violation. Therefore, the commission proposes to
amend §41.45 to omit the reference to making false entries and
to clarify the reports and records to which this section applies.
The title would be changed to be more descriptive of the rule
text.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed amend-
ments will be in effect, there will be no fiscal impact on local
government attributable to the amendments. There should be
no fiscal impact on state government.

The proposed amendments will have no fiscal or regulatory im-
pact on micro-businesses and small businesses or persons reg-
ulated by the commission. There is no anticipated negative im-
pact on local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed amendments will be in effect, the pub-
lic will benefit because unnecessary duplication of overlapping
rules will be eliminated.

Comments on the proposed amendments may be submitted in
writing to Martin Wilson, Assistant General Counsel, Texas Alco-
holic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, or by facsimile transmission to (512) 206-3280.
Comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed amendments on Thursday, Au-
gust 25, 2016, at 1:30 p.m. in the commission meeting room at
the commission's headquarters, which is located at 5806 Mesa
Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Bever-
age Code §5.31, which grants authority to prescribe rules nec-
essary to carry out the provisions of the Code.

The proposed amendments affect Alcoholic Beverage Code
§5.31 and Government Code §2001.039.

§41.45.  Failure to make Reports and Records [Vielation].

Failing to make any record or report required by this subchapter, or
failing to make any entry or entries on any record or report required
by this subchapter at the time or in the place or manner required, is a
violation of this section. [}t shall be a vielation of this section to fail or
refuse to make any record or report herein required, or for any person to
make or cause to be made any false or incorrect entry or entries on any
record or report herein provided for. It shall further be in violation of
this section to fail to make any entry or entries on any record provided
by this scction at the time or in the place or manner herein required. ]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603717

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢
16 TAC §41.46

The Texas Alcoholic Beverage Commission proposes the repeal
of §41.46, relating to Beer--In General.

Section 41.46 addresses payments of tax on beer by manufac-
turers, distributors and importers; distributor's monthly reports;
manufacturer's monthly reports; nonresident manufacturer's
monthly reports; carrier's monthly reports; and tax refund claims.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
separate rule addressing reporting requirements for nonresident
manufacturers continues to exist. The bulk of the rule concerns
matters that are or will be addressed elsewhere. The commis-
sion is proposing to amend §41.32 in a separate but simultane-
ous rulemaking, and to consolidate most of the reporting require-
ments for resident license and permit holders there.

The commission believes it is appropriate, given the extent of re-
quired revisions, to repeal the text of this section. The reporting
requirements for nonresident manufacturers will be addressed
in a new §41.46, relating to Nonresident Manufacturer's Report,
that is being proposed by the commission in a separate and si-
multaneous rulemaking proceeding.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed repeal will
be in effect, there will be no fiscal impact on state or local gov-
ernment.

The proposed repeal will have no fiscal or regulatory impact on
micro-businesses and small businesses or persons regulated by
the commission. There is no anticipated negative impact on local
employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed repeal will be in effect, the public will
benefit because reporting requirements will be consolidated and
easier for the public to access.

Comments on the proposed repeal may be submitted in writing
to Martin Wilson, Assistant General Counsel, Texas Alcoholic
Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-
3127, or by facsimile transmission to (512) 206-3280. Com-
ments will be accepted for 30 days following publication in the
Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeal on Thursday, August 25,
2016, at 1:30 p.m. in the commission meeting room at the com-
mission's headquarters, which is located at 5806 Mesa Drive in
Austin, Texas.

PROPOSED RULES
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The proposed repeal is authorized by Alcoholic Beverage Code
§5.31, which grants authority to prescribe rules necessary to
carry out the provisions of the Code.

The proposed repeal affects Alcoholic Beverage Code §5.31 and
Government Code §2001.039.

$41.46. Beer--In General.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603713

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢
16 TAC §41.46

The Texas Alcoholic Beverage Commission proposes new rule
§41.46, relating to Nonresident Manufacturer's Report.

Proposed new §41.46, relating to Nonresident Manufacturer's
Report, would continue but modify the requirement in current
§41.46, relating to Beer--In General, that holders of nonresident
manufacturer's permits must make a monthly report to the com-
mission. In a separate and simultaneous rulemaking proceed-
ing, the commission is proposing the repeal of current §41.46,
relating to Beer--In General.

Proposed subsection (a) of the new rule requires a report to be
filed by holders of nonresident manufacturer's licenses on forms
prescribed or approved by the executive director or the executive
director's designee.

Proposed subsection (b) requires the report to be electronically
submitted or postmarked on or before the 15th day of the month
following the calendar month for which the report is made. The
report is to be filed with the commission at its Austin headquar-
ters office.

Proposed subsection (c) describes invoice requirements and
provides that the commission may require invoices be submitted
to support entries in the monthly reports.

Proposed subsection (d) requires that the reports must be filed
each month, even if no sales or shipments have been made.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed new rule
will be in effect, there will be no fiscal impact on local government
attributable to the rule. There should be no fiscal impact on state
government.

The proposed new rule will have no fiscal or regulatory impact
on micro-businesses and small businesses or persons regulated
by the commission. There is no anticipated negative impact on
local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed new rule will be in effect, the public will
benefit because reporting requirements will be clarified.

Comments on the proposed new rule may be submitted in writ-
ing to Martin Wilson, Assistant General Counsel, Texas Alcoholic

Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-
3127, or by facsimile transmission to (512) 206-3280. Com-
ments will be accepted for 30 days following publication in the
Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed new rule on Thursday, August
25, 2016, at 1:30 p.m. in the commission meeting room at the
commission's headquarters, which is located at 5806 Mesa Drive
in Austin, Texas.

The proposed new rule is authorized by Alcoholic Beverage
Code §5.31, which grants authority to prescribe rules necessary
to carry out the provisions of the Code.

The proposed new rule affects Alcoholic Beverage Code §5.31.

§41.46. Nonresident Manufacturer's Report.

(a) Each holder of a nonresident manufacturer's license shall
make a monthly report to the commission on forms prescribed or ap-
proved by the executive director or the executive director's designee.

(b) The report shall be electronically submitted or postmarked
by the license holder with the commission at its offices in Austin, Texas,
on or before the 15th day of the month following the calendar month
for which the report is made.

(¢) Upon request by an authorized representative of the com-
mission, invoices shall be submitted to support each entry in the report.
A legible copy of each invoice must show:

(1) invoice number and invoice date;

(2) trade name, and address of manufacturer;

(3) trade name and shipping address of customer;

(4) brand name, type, number and size of containers, total
cases, unit or line-item extension price and total selling price;

(5) origin of shipment and shipping date; and

(6) total gallons of beer invoiced.

(d) As long as a nonresident manufacturer's license remains
active, the monthly report required by this section must be filed each
month even if no sales or shipments have been made.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 27, 2016.

TRD-201603715

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

3 * .
16 TAC §41.53

The Texas Alcoholic Beverage Commission proposes amend-
ments to §41.53, relating to Required Records for Brewpubs.

Section 41.53 addresses the requirement that holders of brew-
pub licenses must make a monthly report to the commission.
The rule sets forth the information required in the report.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
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rule addressing this reporting requirement continues to exist but
that some changes to the rule are appropriate.

The commission proposes to amend subsection (a) to authorize
the executive director (or the executive director's designee) to
approve the use of other forms to make the required reports, as
alternatives to the prescribed form.

Subsection (b) specifies the information to be provided in the
monthly report. The commission proposes to amend subsection
(b) to delete the specific information requirements. This would
allow the commission to make necessary changes to the forms
without having to amend the rule each time a change is required.
The forms are developed and changed after consultation with
affected industry members and other commission stakeholders.

Current subsection (c) describes the payment of taxes by hold-
ers of brewpub licenses. These requirements are addressed in
the Alcoholic Beverage Code and elsewhere in the commission's
rules. The commission therefore proposes to delete current sub-
section (c). Proposed new subsection (c) would describe invoice
requirements and clarify that the commission may require in-
voices be submitted to support entries in the monthly reports.

The commission proposes new subsection (d), which would re-
quire that the monthly reports must be filed each month even if
no sales or shipments have been made.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed amend-
ments will be in effect, there will be no fiscal impact on local
government attributable to the amendments. There should be
no fiscal impact on state government.

The proposed amendments will have no fiscal or regulatory im-
pact on micro-businesses and small businesses or persons reg-
ulated by the commission. There is no anticipated negative im-
pact on local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed amendments will be in effect, the public
will benefit because reporting requirements will be clarified.

Comments on the proposed amendments may be submitted in
writing to Martin Wilson, Assistant General Counsel, Texas Alco-
holic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, or by facsimile transmission to (512) 206-3280.
Comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed amendments on Thursday, Au-
gust 25, 2016 at 1:30 p.m. in the commission meeting room at
the commission's headquarters, which is located at 5806 Mesa
Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Bever-
age Code §5.31, which grants authority to prescribe rules nec-
essary to carry out the provisions of the Code.

The proposed amendments affect Alcoholic Beverage Code
§5.31 and Government Code §2001.039.

$41.53.  Required Records for Brewpubs.

(a) Each holder of a brewpub license shall make a monthly
report [(monthly report of beer; ale; and malt liquor manufactured;
brewed; and dispesed of)] to the commission on forms prescribed or
approved by the executive director or the executive director's designee
[administrator].

(b) The report shall be electronically submitted or postmarked
[made and filed] by the license holder [licensee] with the commission
at its offices at Austin, on or before the 15th day of the month following
the calendar month for which the report is made. [and shall show:]

number and the name and address of the brewpub:}

2 afull and correct record of each type of malt beverage
H3) the date of each day's operation:}

H4) for each day's operation; the opening inventory in bulk
gallons for each type of malt beverage:}

H5) for each day's operation; the elosing inventory in bulk
gallons for each type of malt beverage:}

[(6) for each day's operation, the total gallons produced for
each type of malt beverage:]

{(7) for cach day's operation, the total gallons of cach type
of malt beverage sold, offered without charge, or consumed; and]

F8) end-of-month totals. by tvpe of malt beverage. oft
HA)Y  bulk callons in closing inventory:
[B)  gallons produced;}
FCY produced gallons in closing inventory: and]
[(D) gallons sold; offered without charge, or con-

sumed-}

(c¢) Upon request by an authorized representative of the com-
mission, invoices shall be submitted to support each entry in the report.
A legible copy of each invoice must show:

(1) invoice number and invoice date;

(2) trade name, and address of brewpub;

(3) trade name and shipping address of customer;

(4) brand name, type, number and size of containers, total
cases, unit and or line-item extension price, and total selling price;

(5) origin of shipment and shipping date; and

(6) total gallons by taxable class of malt beverage invoiced.

fe) Heolders of brewpub licenses must pay the tax on the total
combined gallons of beer; ale; and malt liquer net later than the 15th
day of the month following the month the malt beverages were sold;
offered without charge; or consumed: A remittanee; less 2:0% of the
the monthly report hereinbefore provided and shall be payable to the
state treasurer of Texas-}

(d) Aslong as a brewpub license remains active, the monthly
report required by this section must be filed each month even if no sales
or shipments have been made.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 28, 2016.
TRD-201603727

PROPOSED RULES
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Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢
16 TAC §41.55

The Texas Alcoholic Beverage Commission proposes the repeal
of §41.55, relating to Malt Beverages for Export.

Section 41.55 addresses malt beverages that are illegal for sale
in this state because of alcohol content, container size, package
or label, The rule requires that distributors and wholesalers who
intend to receive, store, transport or deliver such beverages for
export to another state must register with the commission prior
to such activities taking place. The rule also requires separate
invoicing, storage and reporting of such beverages.

The commission has reviewed the section pursuant to Govern-
ment Code §2001.039 and has determined that the need for a
separate rule addressing malt beverages for export continues to
exist. However, the commission prefers to eliminate the report-
ing requirements in the current rule.

The commission believes it is appropriate, given the extent of re-
quired revisions, to repeal the text of this section and replace it
with new text, rather than indicate changes to the current version
by strikethroughs and underlining. The subject will be addressed
in a new §41.55, with the same title, that is being proposed by
the commission in a separate and simultaneous rulemaking pro-
ceeding.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed repeal will
be in effect, there will be no fiscal impact on state or local gov-
ernment.

The proposed repeal will have no fiscal or regulatory impact on
micro-businesses and small businesses or persons regulated by
the commission. There is no anticipated negative impact on local
employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed repeal will be in effect, the public will
benefit because an unnecessary reporting requirement will be
eliminated.

Comments on the proposed repeal may be submitted in writing
to Martin Wilson, Assistant General Counsel, Texas Alcoholic
Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-
3127, or by facsimile transmission to (512) 206-3280. Com-
ments will be accepted for 30 days following publication in the
Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeal on Thursday, August 25,
2016 at 1:30 p.m. in the commission meeting room at the com-
mission's headquarters, which is located at 5806 Mesa Drive in
Austin, Texas.

The proposed repeal is authorized by Alcoholic Beverage Code
§5.31, which grants authority to prescribe rules necessary to
carry out the provisions of the Code.

The proposed repeal affects Alcoholic Beverage Code §5.31 and
Government Code §2001.039.

§41.55.  Malt Beverages for Export.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 28, 2016.

TRD-201603724

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢

16 TAC §41.55

The Texas Alcoholic Beverage Commission proposes new rule
§41.55, relating to Malt Beverages for Export.

Proposed new §41.55 addresses the obligations of distributors
and wholesalers who are dealing with malt beverages that are
not legal for sale to a Texas retailer because of alcohol con-
tent, container size, package or label. Proposed subsection (b)
provides that distributors and wholesalers who wish to receive,
store, transport, or deliver such beverages for export to another
state must store and invoice them separately, and maintain the
invoices for four years.

In a separate and simultaneous rulemaking proceeding the com-
mission is proposing the repeal of current §41.55, which also
currently requires such distributors and wholesalers to register
with the commission before engaging in the described activities.

Martin Wilson, Assistant General Counsel, has determined that
for each year of the first five years that the proposed new rule
will be in effect, there will be no fiscal impact on local government
attributable to the rule. There should be no fiscal impact on state
government.

The proposed new rule will have no fiscal or regulatory impact
on micro-businesses and small businesses or persons regulated
by the commission. There is no anticipated negative impact on
local employment.

Mr. Wilson has determined that for each year of the first five
years that the proposed new rule will be in effect, the public will
benefit because requirements will be clarified.

Comments on the proposed new rule may be submitted in writ-
ing to Martin Wilson, Assistant General Counsel, Texas Alcoholic
Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-
3127, or by facsimile transmission to (512) 206-3280. Com-
ments will be accepted for 30 days following publication in the
Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed new rule on Thursday, August
25, 2016 at 1:30 p.m. in the commission meeting room at the
commission's headquarters, which is located at 5806 Mesa Drive
in Austin, Texas.

The proposed new rule is authorized by Alcoholic Beverage
Code §5.31, which grants authority to prescribe rules necessary
to carry out the provisions of the Code.

The proposed new rule affects Alcoholic Beverage Code §5.31.

§41.55.  Malt Beverages for Export.
(a) This rule relates to Alcoholic Beverage Code §§19.05,
20.03, 21.03, 64.09, 65.08 and 66.11.
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(b) The holder of any class of distributor's license or whole-
saler's permit with the intent to receive, store, transport, and deliver for
export to another state malt beverages that are otherwise illegal to sell
to a Texas retailer because of alcohol content, container size, package
or label shall:

(1) store and segregate the products separately from prod-
ucts that are legal to sell to a Texas retailer;

(2) prepare a separate invoice for each transaction, which
shall be different from the invoice used for malt beverages that are legal
to sell to a Texas retailer; and

(3) maintain each invoice for four years and make them
available upon request by an authorized representative of the commis-
sion.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 28, 2016.

TRD-201603725

Martin Wilson

Assistant General Counsel

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 206-3489

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 100. GENERAL PROVISIONS FOR
HEALTH-RELATED PROGRAMS
16 TAC §§100.1, 100.10, 100.20, 100.30, 100.40

The Texas Department of Licensing and Regulation (Depart-
ment) proposes new rules at 16 Texas Administrative Code
(TAC) Chapter 100, §§100.1, 100.10, 100.20, 100.30 and
100.40, regarding the General Provisions for Health-Related
programs.

The Texas Legislature enacted Senate Bill 202 (S.B. 202), 84th
Legislature, Regular Session (2015), which, in part, transferred
13 occupational licensing programs in two phases from the De-
partment of State Health Services (DSHS) to the Texas Com-
mission of Licensing and Regulation (Commission) and the De-
partment. Under Phase 1, the following seven programs are be-
ing transferred from DSHS to the Commission and the Depart-
ment: (1) Midwives, Texas Occupations Code, Chapter 203; (2)
Speech-Language Pathologists and Audiologists, Chapter 401;
(3) Hearing Instrument Fitters and Dispensers, Chapter 402; (4)
Licensed Dyslexia Practitioners and Licensed Dyslexia Thera-
pists, Chapter 403; (5) Athletic Trainers, Chapter 451; (6) Ortho-
tists and Prosthetists, Chapter 605; and (7) Dietitians, Chapter
701. The statutory amendments transferring regulation of these
seven Phase 1 programs from DSHS to the Commission and the
Department took effect on September 1, 2015.

In particular S.B. 202 added a new Section 51.2031, Occu-
pations Code, which applies to the following six programs
being transferred from DSHS: Midwives, Speech-Language
Pathologists and Audiologists, Hearing Instrument Fitters and
Dispensers, Athletic Trainers, Orthotists and Prosthetists, and

Dietitians. For these professions the Commission may not adopt
a new rule relating to the scope of practice or a health-related
standard of care unless the rule has been proposed by the
advisory board for the profession, and the Commission must
adopt rules prescribing the procedure by which an advisory
board may propose such a rule. In addition, Section 51.2031
requires the Commission to adopt rules clearly specifying the
manner in which the Department and Commission will solicit
input from, and on request provide information to, an advisory
board established for one of these professions regarding the
general investigative, enforcement, or disciplinary procedures
of the Department or Commission. The proposed new rules
under 16 TAC Chapter 100 are necessary to implement these
provisions of §51.2031.

Proposed new §100.1 establishes which health-related pro-
grams this chapter applies to.

Proposed new §100.10 creates the definitions to be used in this
chapter.

Proposed new §100.20 details the manner in which information
will be provided to the advisory boards for these programs.

Proposed new §100.30 prescribes the procedure by which the
advisory boards for these programs may propose a new rule re-
lating to the scope of practice or a health-related standard of
care.

Proposed new §100.40 directs the Department to develop en-
forcement procedures for these programs and lists the methods
by which the Department may obtain health-related expertise in
the investigation and resolution of complaints.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed new rules are in effect
there will be no direct cost to state or local government as a result
of enforcing or administering the proposed new rules. There is
no estimated increase or decrease in revenue to the state as a
result of enforcing or administering the proposed new rules.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed new rules are in effect, the public
will benefit by ensuring that Department rules and enforcement
processes will have the necessary input from subject matter ex-
perts.

There will be no anticipated economic effect on small and micro-
businesses or to persons who are required to comply with the
rules as proposed.

Since the agency has determined that the proposed new rules
will have no adverse economic effect on small or micro-busi-
nesses, preparation of an Economic Impact Statement and a
Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032; or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The new rules are proposed under Texas Occupations Code,
Chapters 51, 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 451 (Athletic Trainers); 605 (Orthotists and Pros-
thetists); and 701 (Dietitians), which authorize the Commission,
the Department's governing body, to adopt rules as necessary
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to implement these chapters and any other law establishing a
program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 203 (Midwives);
401 (Speech-Language Pathologists and Audiologists); 402
(Hearing Instrument Fitters and Dispensers); 451 (Athletic Train-
ers); 605 (Orthotists and Prosthetists); and 701 (Dietitians). No
other statutes, articles, or codes are affected by the proposal.

$100.1.  Applicability.

(a) This chapter applies to the regulation of the following pro-

(1) The penalty matrix for the profession to be included in
the department's Enforcement Plan; and

(2) Criminal Conviction Guidelines (Guidelines for Appli-
cants with Criminal Convictions) for the profession.

(¢) The department will provide information regarding the
general investigative, enforcement, or disciplinary procedures of the
department or commission to the advisory board in the following
manner:

(1) At advisory board meetings, the department will pro-
vide a report on recent enforcement activities, including:

fessions by the department:

(1) athletic trainers;

(2) dietitians;

(3) hearing instrument fitters and dispensers;
(4) midwives;

(5) orthotists and prosthetists; and

(6) speech-language pathologists and audiologists.

(b) The provisions of this chapter are in addition to all other
provisions of law or commission rules that apply to the professions in

(A) abriefdescription of final orders entered in enforce-
ment cases; and

(B) statistics on complaints received, disposition of
cases, and any sanctions or administrative penalties assessed;

(2) On request of the advisory board, the department will
provide additional information:

(A) during the staff report portion of the advisory board

meeting; or

(B) by placing a discussion item on the agenda for a
future advisory board meeting; or

subsection (a).
§100.10.  Definitions.

The following terms have the following meanings when used in this
chapter:

(1) Advisory Board--A board, committee, council, or other
body that is established by law to advise the commission or department

(3) The department may provide information directly to an
individual member of the advisory board in response to a request from
that member.

$100.30.  Rules Regarding Certain Health-Related Programs.

(a) This section is promulgated under Section 51.2031(a-1)
and (a-2), Occupations Code.

on rules, policies, and/or technical matters.

(2) Commission--Texas Commission of Licensing and

(b) The commission may not adopt a new rule relating to the
scope of practice of or a health-related standard of care for a profession

Regulation.
(3) Department--Texas Department of Licensing and Reg-

ulation.

(4) Executive Director--The head administrative official of
the department.

(5) License--A license, certificate, registration, title, com-
mission, or permit issued by the department.

(6) Penalty or Administrative Penalty--A monetary fine
imposed by the commission or the executive director on a licensee
or other person who has violated this chapter or a statute or rule
governing a program regulated by the department.

(7) Rule--Any commission statement of general applicabil-
ity that implements, interprets, or prescribes law or policy, or describes
the procedure or practice requirements of the department or commis-
sion.

(8) Sanction--An action by the commission or executive di-
rector against a license holder or another person, including the denial,

to which this section applies unless the rule has been proposed by the
advisory board established for that profession.

(¢) Under Section 51.2031(a-1) and (a-2), Occupations Code,
the advisory board may propose a rule described by subsection (b) ac-
cording to the following procedure:

(1) The advisory board, by a majority vote of the members
present and voting at a meeting at which a quorum is present, shall
either:

(A) recommend that the rule be published in the Texas
Register for public comment; or

(B) if'the rule has been published and after considering
the public comments, make a recommendation to the commission con-
cerning adoption of the rule;

(2) The rule must be within the commission's legal author-
ity to adopt; and

(3) The department may make non-substantive, editorial
changes to the rule as necessary.

suspension, or revocation of a license, the reprimand of a license holder,
the placement of a license holder on probation, or refusal to renew.

§100.20. Providing Information to Advisory Boards for Certain

(d) The commission shall either adopt the rule as proposed by
the advisory board under subsection (c), with any non-substantive, ed-
itorial changes made by the department under subsection (c)(3), or re-

Health-Related Programs.

(a) This section is promulgated under Section 51.2031(b), Oc-
cupations Code.
(b) The department will present the following documents, in-

turn the rule to the advisory board for revision.

(e) This section expires September 1, 2019.

§100.40.  Enforcement Procedures for Certain Health-Related Pro-
grams.

cluding any updates or revisions, to the advisory board for its input and
recommendation:
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(a) The department will develop procedures to incorporate
health-related expertise into the department's investigation and resolu-

tion of complaints.

(b) The department will seek input regarding the procedures
developed under this section from each advisory board.

(c) The procedures developed under this section may include
obtaining health-related expertise from one or more of the following
sources:

(1) A current or former member of the advisory board for
the profession;

(2) A department staff expert;

(3) An outside expert with relevant education, training, or
experience;
(4) A former member of an enforcement, enforcement re-

view, complaints, or complaint review committee for the profession at
the Department of State Health Services; or

(5) A panel consisting of any combination of the individu-
als listed in paragraphs (1) - (4).

(d) Opinions or recommendations obtained under subsection
¢) are not binding on the department or commission.
g p

(e) The procedures developed under this section must include
provisions to protect information that is confidential by law.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 29, 2016.

TRD-201603779

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 463-8614

L4 L4 L4
TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 5. RULES APPLYING TO
PUBLIC UNIVERSITIES, HEALTH-RELATED
INSTITUTIONS, AND/OR SELECTED PUBLIC
COLLEGES OF HIGHER EDUCATION IN
TEXAS

SUBCHAPTER B. ROLE AND MISSION,
PLANNING NOTIFICATION, COURSE
INVENTORIES

19 TAC §§5.21, 5.23 - 5.25

The Texas Higher Education Coordinating Board proposes
amendments to Chapter 5, Rules Applying to Public Uni-
versities, Health-Related Institutions, and/or Selected Public

Colleges of Higher Education in Texas, Subchapter B, §§5.21
and 5.23 - 5.25, concerning role and mission statements for
public institutions of higher education and submission of plan-
ning notifications. The intent of the amendments is to clarify
and streamline rules regarding the submission of changes to
the role and mission statements and submission of planning
notifications from public institutions of higher education to the
Texas Higher Education Coordinating Board.

Dr. Rex C. Peebles, Assistant Commissioner for Academic
Quality and Workforce, has determined that for the first five
years there will be no fiscal implications for state or local gov-
ernments as a result of amending these rules.

Dr. Peebles has also determined that for the first five years the
amendments are in effect, the public benefits anticipated as a
result of administering the sections will be the clarifying of rules
regarding the submission of changes to the role and mission
statements and submission of planning notifications from pub-
lic institutions of higher education to the Texas Higher Education
Coordinating Board. There is no impact on local employment.

Comments on the proposed amendments may be submitted by
mail to Rex C. Peebles, Assistant Commissioner, Texas Higher
Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711 or via email at AQWComments@THECB.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under the Texas Education
Code, Chapter 61, Subchapter C, §61.0512(a-5) and (b), which
authorizes the Coordinating Board to evaluate the role and
mission of public institutions of higher education and requires
institutions of higher education to notify the Coordinating Board
when planning for a new degree program.

The proposed amendments affect the implementation of Texas
Education Code, §61.0512(a-5) and (b).

§5.21.

The purpose of this subchapter is to implement rules regarding the role
and mission for each public institution of higher education in Texas
and for submission of the role and mission statements, submission of
planning notification [and the table of programs]|, and periodic review
of all degree and certificate programs offered by a public institution of
higher education. Section 5.24(a) of this title (relating to Submission
of Mission Statements and Planning Notification [Tables of Programs])
applies to selected Public Colleges.

§5.23.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

Purpose.

(1) Planning Notification Recognition [Preliminary Au-
therity—Authorization] from the State of Texas for an institution to
intend to engage in planning in order to propose a new degree program
[pregrams] in a given disciplinary area at a given level of instruction.
The Board may request an institution and/or its system office provide
an overview of the degree program they intend to engage in planning at
a regularly scheduled Board meeting, prior to the institution or system
office submitting a proposal to offer a new degree program. [The Table
of Programs; defined in paragraph (8) of this section; preseribes the

(2) - (3) (No change.)
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(4) Mission Statement--A narrative description of the gen-
eral mission of each institution prepared by the institution and approved
by its Board of Regents. The statement should address the fundamen-
tal purpose of the institution with respect to its teaching, research, and
public service responsibilities. The institution's special concerns for
quality and access, liberal arts, admissions, career-oriented program-
ming, extension and articulation with community colleges and pub-
lic schools, traditional and nontraditional education, and similar issues
also may be described. The mission statement must be consistent with
[the Table of Programs and] any statutory mission description.

(5) (No change.)

(6) Planning--An institution is considered by the Board to
be planning for a new degree program if it intends to engage in any
action that leads to the preparation of a proposal for a new program, in-
cluding but not limited to hiring personnel, including consultants and
planning deans, leasing and/or purchasing real estate, building facili-
ties, and/or developing curriculum.

(7) [€6)] Program Inventory--The official list of all degree
and certificate programs approved for a public community college, uni-
versity or health-related institution.

(8) [€H] Role and Mission or Role and Scope--Equivalent
phrases used to refer to the overall purpose of an institution, including
its role within the overall system of Texas higher education. The role
and mission [deeuments] for a university or health-related institution
are described in its Mission Statement [and Table of Programs].

using the Texas-Classification of Instructional Programs (CIP) system.

Eor each category and degree program level; authorization shall be des-

ignated by a code: The codes shall indicate whether or net degree pro-

grams in a particalar subject matter category have been autherized for
(9) - (11) (No change.)

§5.24.  Submission of Mission Statements and Planning Notification
[Table of Programs].

(a) When submitting a notification of its intent to plan to add
a degree program (baccalaureate, master's, and doctoral) to the institu-
tion's program inventory [Table of Programs], an institution of higher
education shall first be available to address the Board at a regularly
scheduled meeting and shall submit information to the Board includ-
ing the title of the proposed program, level, [ard] Classification of In-
structional Program (CIP) Code, and provide a brief description of the
proposed program including anticipated costs and revenues during the
first five years, and identify the existing or new administrative unit in
which the proposed program would be offered. Planning Notification
must occur prior to an institution submitting a proposal for a new de-
gree program that requires Board approval.

(b) Review Process.

(1) As provided by Texas Education Code, §61.051(a-5)
and §61.052, the Board shall regularly review the role and mission
statements, [the table of pregrams;] and all similar degree and certifi-
cate programs offered by each public senior university or health related
institution. [The review shall include the participation of the institu-
tion's board of regents:]

(2) The Boards [Beard] of Regents shall approve or re-ap-
prove institutional mission statements. Each [The] Board of Regents
shall provide the Coordinating Board with [a eepy of] its current insti-
tutional mission statements after any change has been approved [by the

Board of Regents].

(3) Notification of planning, which may require an insti-
tution to address the Board prior to submitting a proposal for a new
degree program, is [net] required if a degree program meets any [aH]
of the following conditions:

(A) The proposed program would cost more than $2
million during its first five years of operation [has institutional and

Beoard of Regents approval].

(B) The proposed program is a [ren] doctoral program.

(C) The proposed program is an engineering [a nen-en-
gineering| program [{i-e; net elassified under CIP code 14)].

(D) The program would be a baccalaureate program of-
fered by a community college [wniversity or health-related institation].

(E) The proposed program would be a program leading to the
award of a "professional degree," as defined by Texas Education Code
61.306, including Doctor of Medicine (M.D.), Doctor of Osteopathy
(D.0O.), Doctor of Dental Surgery (D.D.S.), Doctor of Veterinary
Medicine (D.V.M.), Juris Doctor (J.D.), and Bachelor of Laws (LL.B.).
Institutions of higher education that seek to offer such degrees must
submit Planning Notification one year prior to submission of a pro-
posal to offer the degree.

$5.25.  Course Inventories [Appreveds] at Public Universities.

(a) Each institution shall report its course offerings and
changes to its course offerings following procedures established by
the Commissioner. The report must specifically identify any course
included in the common course numbering system approved by the
Board that has been added to or removed from the institution's list
of courses, beginning with course lists submitted for the 2014-2015
academic year.

(b) Institutions may not offer courses at levels or in programs
not approved by the Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603792

Bill Franz

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

SUBCHAPTER D. OPERATION OF
OFF-CAMPUS EDUCATIONAL UNITS OF
PUBLIC SENIOR COLLEGES, UNIVERSITIES
AND HEALTH-RELATED INSTITUTIONS

19 TAC §§5.71 - 5.73, 5.76, 5.78

The Texas Higher Education Coordinating Board proposes
amendments to §§5.71 - 5.73, 5.76, and 5.78 of Board rules
relating to Operation of Off-Campus Educational Units of Public
Senior Colleges, Universities and Health-Related Institutions
concerning the approval and operation of off-campus educa-
tional units. The intent of the amendments is to clarify and
streamline rules to reflect current statute, rule references,
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policies, and practices regarding the approval processes and
operation of off-campus educational units.

Dr. Rex C. Peebles, Assistant Commissioner for Academic
Quality and Workforce, has determined that for the first five
years there will be no fiscal implications for state or local gov-
ernments as a result of amending the rule listed above.

Dr. Peebles has also determined that for the first five years the
amendments are in effect, the public benefits anticipated as a
result of administering the sections will be the clarifying of rules
regarding the approval processes and operation of off-campus
educational units in Texas. There is no impact on local employ-
ment.

Comments on the proposed amendments may be submitted by
mail to Rex C. Peebles, Assistant Commissioner, Texas Higher
Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711 or via email at AQWComments@THECB.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under the Texas Education
Code, Chapter 61, Subchapter G, §61.0512(g), which autho-
rized the Coordinating Board to approve off-campus courses
offered by institutions of higher education within the state.

The proposed amendments affect the implementation of Texas
Education Code, §61.0512(g).

§5.71.

The provisions of this subchapter define off-campus educational units,
establish criteria and procedures applicable to the classification, au-
thorization, operation, and reclassification of these units [and establish
the supply/demand pathway as a developmental approach to provid-
ing acecess which allows for the gradual inerease of resources as de-
mand grews]. The provisions of this subchapter are applicable to all
units of public senior colleges, universities and health-related institu-
tions which offer instruction for credit but are geographically separate
from their institutions' main campuses.

$5.72.  Authority.

The authority for this subchapter is Texas Education Code, §61.051 and
§61.0512(g).

$5.73.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

Purpose.

(1) Board--The Texas Higher Education Coordinating
Board.

{(2) Branch campus--A major, sccondary location of an in-
stitution offering multiple programs, usually with its own administra-
tive structurc and usually headed by a Dean. A branch campus must be
established by the Legislature or approved by the Coordinating Board.]

(2) [63)] Commissioner--The Commissioner of Higher Ed-
ucation.

4 FICE-Jdentification number assigned to each institu-
and ether purpeses-}
by dividing the number of semester eredit hours (SCH) generated at
each level by a full-time standard for the level. For example: under-
graduate SCH are divided by 15 (fall or spring semester) or 30 (annual);
master's or first-professional SCH are divided by 12 (fall or spring

semester) or 24 (annual); and doctoral SCH are divided by 9 (fall or
spring semester) or 18 (annual)y]

[6) Higher education center—A Multi-Institutional Teach-
ing Center; University System Center; or single institution eenter es-
tablished by the Legislature or approved by the Coordinating Board for
the specific purpese of offering academic eredit courses and programs
from the parent institution(s). Higher education centers are of a larger
size and offer a broader array of courses and programs than higher edu-
mgleeaﬁeﬂthatp%eme%esaeeessmaﬂafeaﬂetsefvedbyetherpubhe
universities: Teaching sites offer a very limited array of courses and/or
programs and do not entail a permanent commitment for eontinued ser-
statesuppeﬁteaequﬁeefbﬁﬂdﬁielhﬂe& Teaehmgsﬁesdeﬂetfe-
quire Board approval er recognition}

(3) Memorandum of Understanding (MOU)--Formal
Agreement between two or more public institutions of higher edu-
cation that define their roles in the establishment and operation of a
multi-institutional teaching center. One or more private institutions
may be included in the memorandum of understanding.

(4) [€8)] Multi-Institution Teaching Center (MITC)--An
off-campus educational unit [A higher education eenter] administered
under a memorandum of understanding (MOU) [formal agreement]
between two or more public higher education institutions. It may also
involve one or more private institutions. It has minimal administration
and locally provided facilities.

(5) [9] Off-campus educational unit--A subdivision
under the management and control of a [an existing public university,
university system; health-related institation or a combination of
these units; hereinafter referred to as the] parent institution(s), in a

separate geographic setting with varying degrees of dependence in
academic, administrative and fiscal matters [separate from the parent
institution(s}]. Off-campus education units include: [teaching sites;
higher education eenters; untversity system eenters; Multi-Institutional

(A) Branch campus--A major, secondary location of an
institution offering multiple programs, usually with its own adminis-
trative structure and usually headed by a Dean. A branch campus must
be established by the Legislature or approved by the Board.

(B) Higher education teaching site--An off-campus
teaching location that promotes access to a very limited array of
courses and/or programs. Teaching sites may not own facilities, nor are
they eligible for state support to acquire or build facilities, and do not
entail a permanent commitment for continued service. See §5.76(i).
While higher education teaching sites do not require Board approval
or recognition, institutions must notify the Board and institutions
within a 50-mile radius of the teaching site and/or Higher Education
Regional Council(s) prior to offering courses and/or programs. Issues
and concerns must be resolved following Board policy related to
approval of distance education off-campus courses and programs.

(C) Multi-Institution Teaching Center (MITC)--An off-
campus educational unit administered under a memorandum of under-
standing (MOU) between two or more public higher education insti-
tutions. It may also involve one or more private institutions. It has
minimal administration and locally provided facilities.

(D) Regional Academic Health Center (RAHC)--A
special purpose campus of parent health-related institution(s) that
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may be used to provide undergraduate clinical education, graduate
education, including residency training programs, or other levels of
medical education in specifically identified counties.

(E) Single institution center--An off-campus educa-
tional unit administered by a single parent institution. It has minimal
administration and locally provided facilities.

(F) Special Purpose Campus--A major, secondary loca-
tion of an institution offering programs related to specific and limited
field(s) of study, usually with its own administrative structure and usu-
ally headed by a Dean. Regional Academic Health Centers are consid-

dependence upon the parent institution in such matters:]

(a) [(5)] The general purpose of off-campus educational units
of all sizes is to meet the education needs of the people of Texas with a
level of service that is appropriate for the area and cost effective to of-
fer. Their specific purpose is directly related to the teaching of courses
for academic credit from the parent institution(s) and/or for health pro-
fessions' medical training.

(b) The Commissioner shall establish policies concerning how
a location receives designation as a specific type of off-campus educa-

ered special-purpose campuses. Special Purpose Campuses must be

tional unit and how to expand educational activities.

established by the Legislature or approved by the Board.

(G) University System Center (USC)-- An off-campus

(c) The type and name of all off-campus educational units,
with the exception of higher education teaching sites, must be approved

educational unit administered by a single university system comprised

by the Board. Approval of an off-campus educational unit may be with-

of two or more of the system's parent institutions. A memorandum

drawn by the Board.

of understanding must be established between all parties that governs
the operations of the USC. It has minimal administration and locally

provided facilities.
(6) [E4®)] Parent institution--General academic teaching

(d) An off-campus educational unit is financially dependent
upon its parent institution(s) and is supported by the budget of the in-
stitution(s). It is not eligible to request separate legislative funding.
Off-campus educational units should use locally provided facilities,

institution, medical or dental unit, or university system as defined in

where possible.

TEC §61.003 [Fhe general academie institution or health-related in-
stitutionr] that offers its courses, programs or training at an off-campus
educational unit. Credit hours are reported by the parent institution
and degrees are awarded in the name of the parent institution.

[(11) Pathway Education Center (PEC)--A higher educa-
[12) E ved hicl fucati hine si hict
education teaching site that is recognized by the Coordinating Board
and is included in the Coordinating Beard's inventory of statewide

f34) Special Purpose Campus--A major; secondary loeca-
aHyheadedbyaDeaﬁ RegenalAead%eHeathemersafeeen
s&dere.dspee}al—pmcpese campuses. Special Purpose Campuses must be
established by the Legislature or approved by the Coordinating Board. ]

15 Sﬂppbs@emand Pathway (SPDP)—The Supply/De-
mand Pathway is a developmental approach to providing aceess
whiech allows for the gradual inerease of resources as demand grows;
operating under the principle of avoiding over-commitment as well as
under-commitment of state resources.]

{6y Texas CIP Classification System—The Texas adapta-
tion of the Classification of Instructional Programs taxonomy devel-
is used to elassify instruectional programs and repert edueational data-]
Heﬂeen%eradm{msteredbyauﬂweﬁs%ysysteme%mdﬁ%dualmsnw
tion in a system- It has minimal administration and lecally provided
faetlities]
$§5.76.  General Principles for Off-Campus Educational Units.

Ha) An eff-campus edueational unit is net a separate general
academic institution and therefore is not independent as regards aca-

(1) Degree programs offered at off-campus educational
units must be offered by and in the name of the parent institution(s).

(2) The parent institution must commit to providing a pro-
gram long enough for a student to have a reasonable opportunity to
graduate before the resource is withdrawn or to make other reasonable
arrangements for students to complete programs that they have started.

(3) The Board must be notified of programs offered or dis-
continued at off-campus educational units. The Board shall maintain a
list of these degree programs and make that list readily available to the
public.

(4) Courses offered at off-campus educational units must
be reported separately and accurately in required Board reports.
Semester credit hours completed at the unit must be reported appro-
priately by the parent institution(s) and shall be funded as determined
by the Legislature.

(5) The facilities of off-campus educational units shall
comply with Chapter 17 of this title, relating to Resource Planning.

(e) [€e)] Off-campus educational units are not intended to du-
plicate the full array and types of offerings available at regular general
academic campuses. Their specific purpose is to [The intent is to]:

(1) Focus on teaching and on delivery of high demand
courses and programs for academic credit from the parent institution(s)
and/or for health professions' medical training. Research conducted at
off-campus educational units should be limited to that necessary for
the courses and programs offered.

(2) Develop articulation agreements with community col-
leges in the area for provision of lower-division courses. In general,
off-campus educational units are not intended to offer lower-division
courses. Lower-division courses can only be offered in accordance
with Chapter 4, subchapter Q [4-101 - 4.108] of this title, relating to
Approval of Off Campus and Self-Supporting Courses and Programs
for Public Institutions [Appreval of Distance Education and Off-Cam-
pus Instraetion for Publie Colleges and Universities], and related Board
procedures.

H3) Make extensive use of technology to limit the number
of faculty required for the location and take full advantage of techno-
logical advanees that promise to improve quality of learning; aceess to
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programs, and cfficicnt usc of existing resources. An off-campus cdu-
4 Make extensive and effective use of technology in k-
braries; including full utilization of TexShare electronic resource shar-
ing efforts}
() [€d)] Degree programs offered at off-campus educational
units must be offered by and in the name of the parent institution(s).

HH Ne program may be offered at an off-campus eduea-
tional unit that dees not have prior approval to be offered at the parent
institution; except under unusual and approved eireumstanees- |

2y The Board must be notified of programs offered or dis-
continued at off-campus educational units: The Board shall maintain a
list of these degree programs and make that list readily available to the
publie: }

{3y The parent institation must commit to providing a pro-
gram long enough for a student to have a reasonable opportunity to
graduate before the resource is withdrawn or to make other reasonable
arrangements for students to complete programs that they have started.]

(g) [€e)] Oft-campus educational units shall adhere to quality
and approval criteria regarding courses, programs, student services and
other academic matters contained in §§4.101 - 4.108 of this title (relat-
ing to Approval of Distance Education and Off-Campus Instruction for
Public Colleges and Universities), and in the Approval of Distance Ed-
ucation, including Off-Campus Courses and Programs located in Board
policies [(Netification and Approval Procedures for Distance Educa-
tion and Off-Campus Programs and Ceurses and Guidelines for Insti-
tutional Plans for Distance Education and Off-Campus Instruction lo-
cated in Board policies)].

(h) [€D] [Off-campus edueational units shall use leeally pro-
vided facilities; where possible. Exeept where specifically authorized
by the Legislature or the Board; nothing in these seetions is to be inter-
preted as permitting the acquisition by gift or purchase of real property
fer the purpese of establishing or eperating an edueational

wnit:] The facilities of off-campus educational units shall comply with
Chapter 17 of this title, relating to Resource Planning.

[(g) The following faculty-related provisions apply to all off-
campus educational units:}

[(1) The majority of faculty members at an off-campus ed-
ueational unit must; by some means; have significant invelvement with
the parent institution-}

{3 Faeulty must be hired and evaluated by the same pre-
cesses and with the same eriteria as faculty performing similar duties
at the parent institution-}

{4y The parent institution should not make a permanent
commitment to faculty exelusively working at a teaching site or eenter;
unless the faculty will be transferred to the parent institution should
their program be eliminated or conseolidated-}

{5) Programs offered by an off-campus educational unit's
own faculty should have enrollments sufficient to suppert efficient op-
crations.]
upen its parent institution(s) and supperted within the budget of the
institution(s). It is not eligible to request separate legislative funding.
Institutions should net evercommit reseurees to a geographie area be-
fore a sufficient and sustained level of demand is achieved. Formula

gencrated funds carned at an off-campus cducational unit arc expected
to be applied to financing its operation.]

a location receives designation as a speeifie type of off-campus eduea-
tional unit and how to expand educational activities:}

(1) [§)] Courses offered at off-campus educational units must
be reported separately and accurately in required Board reports.
Semester credit hours completed at the unit must be reported appro-
priately by the parent institution(s) and shall be funded as determined
by the Legislature.

fdo An eff-campus educational unit shall be headed by an ap-
propriate administrator whese title does not suggest that the unit is an
independent institution. The number of local administrators and faculty
shall be less than that at a free standing general academic institution
of comparable size. Additional administrative and academie program
support shall be provided by the parent institation(s) and the system(s)-}

() []Approval [A higher education eenter's name must be
approved by the Board; and may not be changed witheut prier Beard

- Recognition] of a higher education center may be withdrawn
by the Board.

$5.78. Supply/Demand Pathway.

(a) The Board has developed the Supply/Demand Pathway
(SDP) as a particular way to address anticipated large-scale enrollment
demand in a specified region. The SDP [Supply/Demand Pathway]
shall be used as the model to address higher education needs in areas
without ready geographic access to existing public higher education
institutions. The general principles set forth in §5.76 of this title
(relating to General Principals for Off-Campus Educational Units) are
even more significant in regard to the larger scale efforts designated

as SDP [Supply/Demand Pathway] initiatives.

(b) An off-campus educational unit is on the "Pathway" when
it is awarded that designation by the Board.

(c) The SDP [supply/demand pathway] consists of three cate-

gories:

(1) Category A. Institutions temporarily test the market
both in terms of demand and staying power by providing off-campus
courses and/or programs by one or more institutions. Should demand
decrease or not materialize, courses and programs can be discontinued
and resources moved to areas of greater demand.

(2) Category B. As demand increases, offerings may be or-
ganized through a multi-institution teaching center or as a university
system center as a Pathway Education Center (PEC). A group of in-
stitutions may request that the Board authorize the establishment of a
MITC. Alternatively, a university system may request that the Board
authorize the establishment of a university system center. In either case,
a lead institution shall be designated to provide leadership for the cen-
ter and facilitate the provision of programs and resources from other
institutions.

(3) Category C. After an entity in Category B has attained
a full-time equivalent upper-level and graduate enrollment of 3,500 for
one fall semester, the parent institution(s) and Board(s) of Regents may
request that the Board review the status of the center and recommend
that the Legislature reclassify the unit as an upper-level general aca-
demic institution--a university. The 3,500 FTSE standard approximates
the headcount enrollment included in the current university funding
formula as the minimum size needed to achieve economies of scale.

(d) Counting. The following general criteria and stan-
dards will be used to determine enrollments applicable to the SDP

[Supply/Demand Pathway| thresholds.
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(1) Upper-division and graduate semester credit hours gen-
erated in academic courses delivered by the parent universities or by
other institutions to on-site students at a PEC [Pathway Eduecation Cen-
ter (PEC)] shall be counted towards the relevant SDP [Supply/Demand
Pathway (SBP)] threshold.

(2) Upper-division and graduate semester credit hours gen-
erated in academic courses delivered electronically to students on-site
at a PEC [Pathway Edueation Center| shall be counted towards the SDP
threshold. For interactive video courses that originate at a PEC, only
students taking the course at the PEC shall be counted.

(3) (No change.)

(4) Lower-division semester credit hours generated in aca-
demic courses offered at PECs shall not be counted towards the thresh-
olds except when:

(A) - (C) (No change.)

(D) the [Ceordinating] Board has granted permission to
teach the courses at the PEC.

(5) - (6) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603793

Bill Franz

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 427-6114

¢ 14 ¢

CHAPTER 7. DEGREE GRANTING
COLLEGES AND UNIVERSITIES OTHER THAN
TEXAS PUBLIC INSTITUTIONS

SUBCHAPTER A. GENERAL PROVISIONS

19 TAC §§7.3 - 7.8, 7.10, 7.11, 7.14

The Texas Higher Education Coordinating Board proposes
amendments to Chapter 7, Degree Granting Colleges and
Universities Other Than Texas Public Institutions, Subchapter
A, General Provisions, §§7.3 - 7.8, 7.10, 7.11, and 7.14 rules
to strengthen oversight of new postsecondary educational
institutions. Changes are made to add specific periodic reviews
of accrediting agencies for continued recognition. The one year
Alternative Certificate of Authority for institutions with no opera-
tional history is eliminated. However, institutions with less than
two years operational history will continue to be eligible to apply
to operate in Texas, but will have additional application and
reporting requirements to ensure the school under a Certificate
of Authority, is prepared to and will continue to adequately serve
students. Changes are made to allow recommendations for
and Board approval of additional restrictions and conditions on
all Certificates of Authority. Changes are made to strengthen
oversight of institutions under a Certificate of Authorization with
financial instability or negative actions by its accrediting agency
or the US Department of Education. Additional requirements
are added for institutions accredited by an accrediting agency
which loses recognition by the Board or the US Department

of Education. A requirement is added that institutions offering
distance education must comply with the Council of Regional
Accrediting Commissions (C-RAC) distance education provi-
sions. Other revisions are made to organize similar definitions,
delete unnecessary definitions and add new definitions. Certain
rules had additional language added to clarify applicability. The
intent of these amendments is to provide clearer guidance to
degree granting colleges and universities other than Texas pub-
lic institutions and accrediting agencies and ensure continuing
protection of students.

Dr. Rex C. Peebles, Assistant Commissioner for Academic
Quality and Workforce, has determined that for the first five
years there will be no fiscal implications for state or local gov-
ernments as a result of amending the rule listed above.

Dr. Peebles has also determined that for the first five years
the amendments are in effect, the public benefits anticipated
as a result of administering the sections will be the strengthen-
ing of postsecondary educational institutions operating in Texas.
There is no impact on local employment.

Comments on the proposed amendments may be submitted by
mail to Rex C. Peebles, Assistant Commissioner, Texas Higher
Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711 or via email at AQWComments@THECB.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under the Texas Education
Code, Chapter 61, Subchapter G, §61.311, which authorized
the Coordinating Board to promulgate standards, rules, and
regulations governing the administration of the subchapter.

The proposed amendments affect the implementation of Texas
Education Code, §§61.301 - 61.321.

§7.3.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

eourses designed to transfer to an upper-level bacealaureate program-
This specifically refers to the associate of arts and the assoeiate of sei-
enee degrees-}

(1) [€2)] Accreditation--The status of public recognition
that an accrediting agency grants to an educational institution.

(2) [£)] Accrediting Agency--A legal entity recognized by
the Secretary of Education of the United States Department of Edu-

cation as an accrediting agency that conducts accreditation activities
through voluntary peer review and makes decisions concerning the ac-
creditation status of institutions, including ensuring academic, finan-
cial, and operational quality. A Board-recognized Accrediting Agency
is any accrediting agency authorized by the Secretary of Education of
the United States Department of Education to accredit educational in-
stitutions that offer the associate degree or higher, the standards of ac-
creditation or membership for which have been found by the Board to
be sufficiently comprehensive and rigorous to qualify its institutional
members for an exemption from certain provisions of this chapter.

(3) [(4)] Agent--A person employed by or representing a
postsecondary educational institution that does not have a Certificate
of Authorization or Certificate of Authority, within or without Texas
who:

(A) solicits any Texas student for enrollment in the in-
stitution (excluding the occasional participation in a college/career fair
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involving multiple institutions or other event similarly limited in scope
in the state of Texas);

(B) solicits or accepts payment from any Texas student
for any service offered by the institution; or

(C) while having a physical presence in Texas, solicits
students or accepts payment from students who do not reside in Texas.
5y Alternative Certificate of Autherity—A type of Certifi-
cate of Autherity for approval of pestsecondary institations; with op-
erations in the state of Texas; to confer degrees or courses applicable
to degrees; or to solicit students for enrollment in institutions that con-
fer degrees or courses applicable to degrees that is governed by flex-
ible; streamlined procedures; emphasizing the importance of innova-
tion; consumer choice; and measurable outcomes in the delivery of ed-
courses designed to lead the individual direetly to employment in a
hours or twenty-three (23) quarter eredit hours of general education
courses: This specifically refers to the associate of applied arts and the
assoetate of applied seienee degrees
(4) [€PH] Associate Degree Program--A grouping of
courses designed to lead the individual directly to employment in
a specific career[;] or to transfer to an upper-level baccalaureate
program. This specifically refers to the associate of arts (AA), the as-
sociate of science (AS), the associate of applied arts (AAA), [and] the
associate of applied science (AAS), and the associate of occupational
studies (AOS) degrees.

(A) Academic Associate Degree Program--A grouping
of courses designed to transfer to an upper-level baccalaureate program
and that includes sixty (60) semester credit hours and not more than
sixty-six (66) semester credit hours or ninety (90) quarter credit hours
and not more than ninety-nine (99) quarter credit hours. An academic
associate degree must include at least twenty (20) semester credit hours
or thirty (30) quarter credit hours of general education courses. This
specifically refers to the associate of arts (AA) and the associate of

(A) that offers or maintains a course or courses of in-
struction or study; or

(B) at which place of business such a course or courses
of instruction or study is available through classroom instruction, by
electronic media, by correspondence, or by some or all, to a person for
the purpose of training or preparing the person for a field of endeavor
in a business, trade, technical, or industrial occupation, or for career or
personal improvement.

(8) [ED)] Certificate of Approval--The Texas Workforce
Commission's approval of career schools or colleges with operations
in Texas to maintain, advertise, solicit for, or conduct any program of
instruction in this state.

(9) [E2)] Certificate of Authority--The Board's approval of
postsecondary institutions (other than exempt institutions), with oper-
ations in the state [State] of Texas, to confer degrees or courses appli-
cable to degrees, or to solicit students for enrollment in institutions
that confer degrees or courses applicable to degrees, while seeking
Board-recognized accreditation. Additional conditions, restrictions, or
requirements will be placed on a Certificate of Authority, including, but
not limited to, application and review requirements for the initial appli-
cation and supplementary reporting requirements during the first two
years of operation, if an institution does not meet one of the three previ-
ous operational history conditions described by §7.8(1)(A)(ii)(1)-(IIT)
of this chapter. Additional conditions, restrictions, or requirements
may be placed on any Certificate of Authority if recommended to and
approved by the Board.

(10) [(43)] Certificate of Authorization--The Board's ac-
knowledgment that an institution is qualified for an exemption from
certain identified regulations in this subchapter.

(A) A Certificate of Authorization for an institution of-
fering degrees or courses leading to degrees at a physical location in
Texas will be issued for the period of time in the institution's current
grant of accreditation by its Board-recognized accreditor.

(B) A Certificate of Authorization may be issued as pro-
visional for a 15-month temporary exemption from certain identified

science degrees (AS).

(B) Applied Associate Degree Program--A grouping of
courses designed to lead the individual directly to employment in a spe-
cific career and that includes at least sixty (60) semester credit hours
and not more than seventy-two (72) semester credit hours or ninety

regulations in this subchapter based on its main campus' accreditation
while seeking final approval for the new Texas-based campus from its
Board-recognized accreditor and the Texas Workforce Commission.

(C) An out-of-state institution may be issued a renew-
able one-year Certificate of Authorization in order to allow students to

(90) quarter credit hours and not more than one hundred eight (108)

complete experiential learning experiences in Texas.

quarter hours. An applied associate degree must include at least fifteen
(15) semester credit hours or twenty-three (23) quarter credit hours of
general education courses. This specifically refers to the associate of
applied arts (AAA) and the associate of applied science (AAS) degrees.
Associate of Occupational Studies (AOS) degrees are only allowed un-
der §7.5(u) of this chapter.

(5) [€®)]Board--The Texas Higher Education Coordinating

Board.

(6) [€9] Board Staff--The staff of the Texas Higher Educa-
tion Coordinating Board including the Commissioner of Higher Edu-
cation and all employees who report to the Commissioner.

(7) [E9)] Career School or College--Any business enter-
prise operated for a profit, or on a nonprofit basis, that maintains a place
of business in the state [State] of Texas or solicits business within the
state [State] of Texas, and that is not specifically exempted by Texas
Education Code, §132.002 or §7.4 of this chapter (relating to Standards
for Operations of Institutions), and:

(11) [E@4)] Certificate of Registration--The Board's
approval of an agent to solicit students on behalf of a private postsec-
ondary educational institution in the state [State] of Texas.

(12) [(45)] Certification Advisory Council--The Council as
established by Board rules Chapter 1, Subchapter H, §§1.135 - 1.141
of this title (relating to Certification Advisory Council).

(13) [(46)] Change of Ownership or Control--Any change
in ownership or control of a career school or college, or a postsecondary
educational institution, or an agreement to transfer control of such in-
stitution.

(A) The ownership or control of a career school or
college or postsecondary educational institution is considered to have
changed:

(i) in the case of ownership by an individual, when
more than fifty (50) percent of the institution has been sold or trans-
ferred;
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(ii) in the case of ownership by a partnership or a
corporation, when more than fifty (50) percent of the institution or of
the owning partnership or corporation has been sold or transferred; or

(iii)  when the board of directors, officers, sharehold-
ers, or similar governing body has been changed to such an extent as
to significantly alter the management and control of the institution.

(B) (No change.)

(14) [ED] Cited--Any reference to an institution in a neg-
ative finding or action by an accrediting agency.

(15) [E8)] Classification of Instructional Programs (CIP)
Code--The four (4) or six (6)-digit code assigned to an approved degree
program in accordance with the CIP manual published by the U.S. De-
partment of Education, National Center for Education Statistics. CIP
codes define the authorized teaching field of the specified degree pro-
gram, based upon the occupation(s) for which the program is designed
to prepare its graduates.

(16)
Education.

[(21) Concurrent Instruction--Students enrolled in differ-
ent elasses; courses; and/or subjeets being taught; monitored; or su-
pervised simultaneously by a single faculty member]

(17) [€22)] Degree--Any title or designation, mark, abbre-
viation, appellation, or series of letters or words, including "associate,"
"bachelor's," "master's," "doctor's" and their equivalents and foreign
cognates, which signify, purport to signify, or are generally taken to
signify satisfactory completion of the requirements of all or part of a
program of study which is generally regarded and accepted as an aca-
demic degree-level program by accrediting agencies recognized by the
Board.

[28)] Commissioner--The Commissioner of Higher

(18) [3)] Educational or Training Establishment--An en-
terprise offering a course of instruction, education, or training that is
not represented as being applicable to a degree.

(19) [24)] Exempt Institution--A postsecondary educa-
tional [An] institution that is accredited by an agency recognized by
the Board under §7.6 of this chapter (relating to Recognition of Ac-
crediting Agencies), is defined as a "private or independent institution
of higher education" under Texas Education Code, §61.003(15), [er]
a career school or college that applies for and is declared exempt
under this chapter, an institution that has received approval by a state
agency authorizing the institution's graduates to take a professional or
vocational state licensing examination administered by that agency [by
the Texas Workforce Commission] as described in Texas Education
Code, §61.303(a), or an institution exempted by the Texas Workforce
Commission under Texas Education Code, §132.002 [Chapter 132;
respeetively|. Exempt institutions must comply with certain Board
rules.

(20) [€25)] Experiential Learning--Process through which
students develop knowledge, skills, and values from direct experiences
outside an institution's classrooms. Experiential learning encompasses
a variety of activities including, but not limited to, internships, ex-
ternships, practicums, clinicals, field experience, or other professional
work experiences. References to clinicals within this chapter encom-
passes all site-specific health professions' experiential learning. Clin-
icals include site experiences for medical, nursing, allied health, and
other health professions degree programs.

(21) [€26)] Fictitious Degree--A counterfeit or forged de-
gree or a degree that has been revoked.

(22) 27)] Fraudulent or Substandard Degree--A degree
conferred by a person who, at the time the degree was conferred, was:

(A) operating in this state in violation of this subchap-
ter;

(B) not eligible to receive a Certificate of Authority un-
der this subchapter and was operating in another state in violation of
a law regulating the conferral of degrees in that state or in the state in
which the degree recipient was residing or without accreditation by a
recognized accrediting agency, if the degree is not approved through
the review process described by §7.12 of this chapter (relating to Re-
view and Use of Degrees from Institutions Not Eligible for Certificates
of Authority); or

(C) noteligible to receive a Certificate of Authority un-
der this subchapter and was operating outside the United States, and
whose degree the Board, through the review process described by §7.12
of this chapter, determines is not the equivalent of an accredited or au-
thorized degree.

linical site iential learning |

H29) Oeceasional Courses—Courses offered not more than
twice at any given location in the state-}

(23) [39)] Out-of-State Public Postsecondary Institution--
Any senior college, university, technical institute, junior or community
college, or the equivalent which is controlled by a public body orga-
nized outside the boundaries of the state [State] of Texas. For purposes
of this chapter, out-of-state public institutions of higher education are
considered postsecondary educational institutions.

(24) [D] Person--Any individual, firm, partnership, asso-
ciation, corporation, enterprise, postsecondary educational institution,
[er] other private entity, or any combination thereof.

(25) [(32)] Physical Presence--

(A) While in Texas, a representative of the school or a
person being paid by the school, who conducts an activity related to
postsecondary education, including for the purposes of recruiting stu-
dents (excluding the occasional participation in a college/career fair
involving multiple institutions or other event similarly limited in scope
in the state of Texas), teaching or proctoring courses including in-
ternships, clinicals, externships, practicums, and other similarly con-
structed educational activities (excluding those individuals that are in-
volved in teaching courses in which there is no physical contact with
Texas students or in which visiting students are enrolled), or grants cer-
tificates or degrees; and/or

(B) The institution has any location within the state
[State] of Texas which would include any address, physical site, tele-
phone number, or facsimile number within or originating from within
the boundaries of the state [State] of Texas. Advertising to Texas
students, whether through print, billboard, internet, radio, television,
or other medium alone does not constitute a physical presence.

(26) [33)] Postsecondary Educational Institution--An ed-
ucational institution which:

(A) isnota public community college, public technical
college, public senior college or university, medical or dental unit or
other agency as defined in Texas Education Code, §61.003;
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(B) isincorporated under the laws of this state, or main-
tains a place of business in this state, or has an agent or representative
present in this state, or solicits business in this state; and

(C) furnishes or offers to furnish courses of instruction
in person, by electronic media, by correspondence, or by some means
or all leading to a degree; provides or offers to provide credits alleged
to be applicable to a degree; or represents that credits earned or granted
are collegiate in nature, including describing them as "college-level,"
or at the level of any protected academic term.

(27) [E4)] Private Postsecondary Educational Institution-
-An institution which:

(A) 1is not an institution of higher education as defined
by Texas Education Code, §61.003;

(B) is incorporated under the laws of this state, main-
tains a place of business in this state, has an agent or representative
presence in this state, or solicits business in this state; and

(C) furnishes or offers to furnish courses of instruction
in person, by electronic media, or by correspondence leading to a de-
gree or providing credits alleged to be applied to a degree.

(28) [35)] Professional Degree--A degree that is awarded
for a Doctor of Medicine (M.D.), Doctor of Osteopathy (D.O.), Doctor
of Dental Surgery (D.D.S.), Doctor of Veterinary Medicine (D.V.M.),
Juris Doctor (J.D.), and Bachelor of Laws (LL.B.) and their equivalents
and foreign cognates.

(29) [B86)] Program or Program of Study--Any course or
grouping of courses which are represented as entitling a student to a
degree or to credits applicable to a degree.

(30) [BD] Protected Term--The terms "college," "univer-
sity," "school of medicine," "medical school," "health science center,"
"school of law," "law school," or "law center," its abbreviation, foreign
cognate or equivalents.

38 Previsienal Certifieate of Autherization—A mecha-
nism to provide 15 months of autherity to operate in Texas under exist-
{either in-state or out-of-state) while working to have final approval of
the new Texas eampus by the Board-recognized acereditor- Failure to
frame for the new Texas campus will result in termination of the Provi-
terminate operations until such time as the institation obtains a Certifi-
eate of Authority or a Certificate of Authorization through approval ef
a Beard-recognized acereditor for the new eampus: The Provisional
Certificate of Autherization is valid for a period of 15 meonths from the
will be eutlined in the Provisional Certificate of Authorization letter

(31) [9] Reciprocal State Exemption Agreement--An
agreement entered into by the Board with an out-of-state state higher
education agency or higher education system for the purpose of
creating a reciprocal arrangement whereby that entity's institutions
are exempted from the Board oversight for the purposes of distance
education. In exchange, participating Texas public or private institu-
tions of higher education as defined in Texas Education Code, §61.003
would be exempted from that state's oversight for the purposes of
distance education.
ageney the standards of acereditation or membership for which have

nn

been found by the Board to be sufficiently comprehensive and rig-
orous to qualify its institutional members for an exemption from the
(32) [(4D] Representative--A person who acts on behalf of
an institution regulated under this subchapter. The term includes, with-
out limitation, recruiters, agents, tutors, counselors, business agents,
instructors, and any other instructional or support personnel.

(33) [€42)] Required State or National Licensure--The re-
quirement for graduates of certain professional programs to obtain a
license from state or national entities for entry-level practice.

(34) [(43)] Single Point of Contact--An individual who is
designated by an institution as the person responsible for receiving and
conveying information between an institution and the Board or Board
staff. The Board will direct all communications regarding an institution
to the Single Point of Contact. Institutions must inform the Board of
changes in the designated Single Point of Contact within 30 days of
change.

(35) [€44)] Substantive Change--Any change in principal
location, ownership, or governance of an institution, change in accred-
iting agency or final action by an accrediting agency changing such
institution's status with such accrediting agency, including negative ac-
tions taken by the accrediting agency against an institution, change
in degree- or credential-level for an approved program, [er] addition
of new programs, degrees or credentials offered, or change in United
States Department of Education requirements for receipt of federal fi-
nancial aid based on financial or accreditation status.

(36) [(45)] Visiting Student--A student pursuing a degree
at an out-of-state institution (i.e., home institution) with no physical
presence in Texas who has permission from the home institution and a
Texas institution, which is either exempt from Board rules or currently
in compliance with Board rules, to take specific courses at the Texas
institution. The two institutions have an agreement that courses taken
at the Texas institution will transfer back to the home institution.

§7.4.  Standards for Operation of Institutions.

(a) Allinstitutions that operate within the state [State] of Texas
are required [expeeted] to meet the following standards. These stan-
dards will be enforced through the Certificate of Authority process [er
the Alternative Certificate of Autherity proeess]. Standards addressing
the same principles will be enforced by Board-recognized accrediting
agencies under the Certificate of Authorization process. Particular at-
tention will be paid to the institution's commitment to education, re-
sponsiveness to recommendations and suggestions for improvement,
and, in the case of a renewal of a Certificate of Authority, record of
improvement and progress. These standards represent generally ac-
cepted administrative and academic practices and principles of accred-
ited postsecondary institutions in Texas. Such practices and principles
are generally set forth by institutional and specialized accrediting bod-
ies and the academic and professional organizations.

(1) Legal Compliance. The institution shall be main-
tained and operated in compliance with all applicable ordinances
and laws, including the rules and regulations adopted to administer
those ordinances and laws. Postsecondary educational institutions
[Career Schools and Celleges also] shall demonstrate compliance with
Texas Education Code, Chapter 132 by supplying either a copy of a
Certificate of Approval to operate a career school or college or a Letter
of Exemption from the Texas Workforce Commission.

(2) - (7) (No change.)
(8) Program Evaluation.
(A) (No change.)
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(B) For all [applied] associate degree programs, the
evaluation criteria shall include the following: mission, labor market
need, curriculum, enrollment, graduates, student placement, follow-up
results, ability to finance each program of study, facilities and equip-
ment, instructional practices, student services, public and private
linkages, qualifications of faculty and administrative personnel, and
success of its students.

(C) (No change.)
(9) - (10) (No change.)

(11) Faculty Qualifications. The character, education, and
experience in higher education of the faculty shall be such as may rea-
sonably ensure that the students will receive an education consistent
with the objectives of the course or program of study.

(A) - (B) (No change.)

(C) Each faculty member, except as provided by sub-
paragraph (E) of this paragraph, teaching general education courses
in an applied associate degree program shall have at least a master's
[bacealaureate] degree from an institution accredited by a recognized
accrediting agency with at least eighteen (18) graduate semester credit
hours in the discipline, or closely related discipline, being taught.

(D) - (E) (No change.)
(12) - (14) (No change.)
(15) General Education.

(A) - (B) (No change.)

(C) The applicant institution may arrange to have all or
part of the general education component taught by another institution,
provided that:

(i) - (i) (No change.)

(iii)  the providing institution shall be accredited by a
Board-recognized accrediting agency or hold a Certificate of Authority.

(16) - (21) (No change.)

(22) Student Rights and Responsibilities. The institution
shall establish and adhere to a clear and fair policy regarding due
process in disciplinary matters; outline the established grievance
process of the institution, which shall indicate that students should
follow this process and may contact the Board using the student com-
plaint procedures established by Board rules Chapter 1, Subchapter H,
§§1.110 - 1.120 of this title (relating to Student Complaint Procedure)
and/or the Texas Attorney General to file a complaint about the
institution if all other avenues have been exhausted, and publish these
policies in a handbook, which shall include other rights and respon-
sibilities of the students. This handbook shall be supplied in print or
electronically to each student upon enrollment in the institution.

(23) (No change.)

(24) Learning Outcomes. An institution must have an ob-
jective system of assessing learning outcomes in place for each part
of the curriculum and the institution can demonstrate that appropriate
learning outcomes are being achieved.

(b) Aninstitution may deviate, for a compelling academic rea-

son, from [Standard (1) relating to Faculty Qualifications;] Standard
(12) relating to Faculty Size and[;] Standard (16) relating to Credit for

Work Completed Outside a Collegiate Setting, as long as academic
objectives are fully met [and Standard (17) relating to Learning Re-

in place for each part of the curriculum and the institution ean demon-
strate that appropriate learning eutecomes are being achieved).
§7.5.  Administrative Penalties and Injunctions.

(a) A person or institution may not:

(1) Granting of Degrees--Grant, award, or offer to award a
degree on behalf of a nonexempt institution unless the institution has
been issued a Certificate of Authority[; ineluding an Alternative Cer-
tificate of Autherity;] to grant the degree by the Board;

(2) (No change.)

(3) Honorary Degrees--Award or offer to award an hon-
orary degree on behalf of a private postsecondary institution subject
to the provisions of this subchapter, unless the institution has been
awarded a Certificate of Authority or Certificate of Authorization to
award such a degree, or solicits another person to seek or accept an
honorary degree and, further, unless the degree shall plainly state on
its face that it is honorary;

(4) - (6) (No change.)

(b) Institutions Located on Federal Land in Texas--An institu-
tion that is operating on land in Texas over which the federal govern-
ment has exclusive jurisdiction:

(1) shall limit to the confines of the federal land and to the
military or civilian employees and their dependents who work or live
on that land:

(A) the recruitment of students; [and]

(B) advertising of the postsecondary educational insti-
tution or its programs or courses; and

(C) providing degree programs or courses leading to de-
grees [to the confines of the federal land and to the military or civilian
employees and their dependents whe werk or live on that land].

(2) shall be subject to compliance with all rules under this
chapter when recruiting students, advertising the postsecondary insti-
tution or its programs or courses, or providing degree programs or
courses leading to degrees on land over which the federal government
does not have exclusive jurisdiction. [The institution shall not enlist
any agent; representative; or institution to reeruit or to advertise by any
medium; the institution or its programs or courses exeept on the federal
land.]

(c) Offenses--A violation of this subsection may constitute a
violation of the Texas Penal Code, §32.52, or Texas Education Code
[Codes] §§61.312, 61.313. An offense under subsection (a)(1) - (5)
of this section may be a Class A misdemeanor and an offense under
subsection (2)(6) of this section may be a Class B misdemeanor.

(d) - (G) (No change.)

(k) Specific Administrative Penalty--Any person or institution
that is neither exempt nor the holder of a Certificate of Authorityl[; in-
cluding an Alternative Certificate of Autherity;] to grant degrees, shall
be assessed an administrative penalty of not less than $1,000 or more
than $5,000 for, either individually or through an agent or representa-
tive:

(1) - (4) (No change.)
(1) - (t) (No change.)
(u) Associate of Occupational Studies (AOS) Degree--Texas
has two [three] career schools or colleges awarding the AOS degree:

Universal Technical Institute, [Seuthwest Institute of Technology;]| and
Western Technical College. The AOS degree shall be awarded in only

41 TexReg 5886 August 12, 2016 Texas Register



the following fields: automotive mechanics, diesel mechanics, refrig-
eration, electronics, and business. Each of the three Institutions may
continue to award the AOS degree for those fields listed in this subsec-
tion and shall be restricted to those fields. The Board shall not consider
new AOS degree programs from any other career schools or colleges.
A career school or college authorized to grant the AOS degree shall not
represent such degree by using the terms "associate" or "associate's"
without including the words "occupational studies." An institution au-
thorized to grant the AOS degree shall not represent such degree as
being the equivalent of the AAS or AAA degrees.

§7.6.  Recognition of Accrediting Agencies.

(a) Eligibility Criteria--The Board may recognize accrediting
agencies with a commitment to academic quality and student achieve-
ment that demonstrate, through an application process, compliance
with the following criteria:

(1) Eligibility. The accrediting agency's application for
recognition must demonstrate that the entity:

(A) Is recognized by the Secretary of Education of the
United States Department of Education as an accrediting agency autho-
rized to accredit educational institutions that offer the associate degree
or higher. Demonstration of authorization shall include clear descrip-
tion of the scope of recognized accreditation.

(B) Isapplying for the same scope of recognition as that
for which it is recognized by the Secretary of Education of the United
States Department of Education:

(i) (No change.)

(i) Accrediting agencies shall, for each field of
study in which an accredited institution may offer degree programs,
specify the levels of degrees that may be awarded. Levels must be
differentiated at least to the following, as defined in §7.3 of this chapter
(relating to Definitions): applied associate degree, academic associate
degree, baccalaureate degree, master's degree, first professional degree
and doctoral degree. Associate of occupational studies (AOS) degrees
are only allowed under §7.5(u) of this chapter.

(iii) (No change.)

(C) Accredits institutions that have legal authority to
confer postsecondary degrees as its primary activity:

(i) Accrediting agencies must identify [shew by list-
ing] all institutions accredited by the agency that either the majority of
the accredited institutions have the legal authority to award postsec-
ondary degrees or that it accredits at least fifty (50) institutions that
have the legal authority to award postsecondary degrees.

(ii) - (iii) (No change.)

(D) Requires an on-site review by a visiting team as part
of initial and continuing accreditation of educational institutions:

(i) Each accrediting agency shall demonstrate,
through its documented practices and/or its official policies, that it
requires no fewer than three (3) members on a team when conducting
initial and continuing accreditation visits, that none have a monetary
or personal interest in the findings of the on-site review, [and] that all
have professional experience and knowledge that qualifies them to
review the institution's compliance with the standards of the agency,
and that the combined team experience and knowledge are sufficient
to review all applicable standards of the agency.

(ii) - (iii) (No change.)
(E) - (F) (No change.)

(2) Recognition--To receive and maintain recognition from
the Board, the accrediting agency must, in addition to the items listed
in paragraph (1) of this subsection:

(A) Provide the Board with current standards used by
the entity in initial and ongoing accreditation reviews of educational
institutions and invite the Board to participate in such reviews:

(i) Accrediting agencies must have publicly dis-
closed standards that address at a minimum the following issues:
student achievement in relation to the institution's mission; curricula;
faculty; facilities, equipment and supplies; fiscal and administrative
capacity; student support services; recruiting and admissions prac-
tices;[;] academic calendars;[;] catalogs;[;] grading][; ete-]; measures of
program length; [and] objectives of the degrees or credentials offered;
record of student complaints received by[;] or available to the agency;
management and financial control.

(ii) In the application process, the accrediting
agency must indicate how its standards address each of the quality
assessment categories outlined in clause (i) of this subparagraph
which represent the underlying principles described in the institutional
standards of §7.4 of this chapter (relating to Standards for Operations
of Institutions). Comparison of its standards [with these of previeusly
recognized acerediting ageneies and] with the standards in §7.4 of
this chapter is required [encouraged] as a means of indicating how its
standards meet those principles.

(iii) Each accrediting agency shall provide its pol-
icy for periodic reviews of institutions under its accreditation. At a
minimum, the accrediting agency must conduct on-site reviews at least
every ten (10) years.

(iv) - (ix) (No change.)
(B) - (F) (No change.)

(G) Each time the accrediting agency applies for contin-
ued recognition by the Secretary of Education of the United States De-
partment of Education, the accrediting agency must apply for contin-
ued recognition by the Coordinating Board. Applications forms will be
provided by Board staff. Application for continued recognition must,
at a minimum, contain all information required for initial eligibility and
recognition by the Coordinating Board under this rule.

(b) Other Information, Denial or Withdrawal of Recognition
and Appeals.

(1) Once recognized, an accrediting agency retains that
recognition unless and until the Board withdraws the recognition. Fail-
ure to comply with any of the requirements in this chapter, including
failure to comply with information requests during periodic reviews,
will be grounds for the Board to consider withdrawing recognition.

(2) Each accrediting agency shall provide its policy for pe-
riodic reviews. Periodic review shall be conducted at the time an ac-
crediting agency applies for continued recognition by the Secretary of
the United States Department of Education. The Coordinating Board
reserves the right to request and review current policies at other times
for good cause, including, but not limited to, student complaints, ac-
credited institution complaints, or concerns raised by the United States
Department of Education or other state or federal agencies.

(3) [2)] The Board may use information provided by par-
ties other than the accrediting agency to assess the accrediting agency's
commitment to academic quality and student achievement. The Board
will consider any such information in an open, public meeting during
which the accrediting agency may challenge the information.
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(4) [63)] The Board will make any decision to deny recog-
nition of an accrediting agency or to withdraw recognition from an ac-
crediting agency in a public meeting.

(5) [#] An institution operating in Texas as an exempt in-
stitution pursuant to §7.7 of this chapter when its recognized accredit-
ing agency loses or voluntarily relinquishes its recognition will have a
provisional time period set by the Board, or Board staff as delegated,

der 1.5, the institution must provide documentation of all actions taken
since date of calculation to raise the score.

(B) Board staff will verify information and accredita-
tion status. Upon determination that an institution is in good standing
with its Board recognized accreditor, has sufficient financial resources,
and, if applicable, has provided sufficient documentation of correcting
accreditation or financial issues, Board staft [and upen confirmation;]

within which the institution may continue to operate pursuant to the
requirements in §7.7(2) and (3) [ninety (90) days to apply for a Certifi-
cate of Autherity or to reach agreement with the Board on a schedule
for ceasing its operations in Texas].

(6) [€65)] An accrediting agency or institution affected by
any final decision under this subchapter may appeal that decision as
provided in Chapter 1, Subchapter B of this title (relating to Dispute
Resolution).

§7.7.  Institutions Accredited by Board-Recognized Accreditors.

An institution which does not meet the definition of institution of higher
education contained in Texas Education Code §61.003, is accredited by
a Board-recognized accreditor, and is interested in offering degrees or
courses leading to degrees in the state [State] of Texas must follow the
requirements in paragraphs (1) - (4) [(5)] of this section.

(1) Authorization to Offer Degrees or Courses Leading to
Degrees in Texas.

(A) Each institution and/or campus location must sub-
mit an application for a Certificate of Authorization to offer degree(s)
or courses leading to degrees in Texas. The application form for the
Certificate of Authorization may be found on the Board's website. The
application must contain the following information:

(i) - (vi) (No change.)

(vii) Dates of accreditation granted by the Board-
recognized accreditor.[:]

(1) Ifthe institution is currently subject to a nega-
tive or adverse action by its Board-recognized accreditor, the institution
must provide documentation explaining its current status and actions
taken to reverse the negative or adverse action.

(1I) If the institution applies based on accred-
itation of its main campus while seeking final approval for the new
Texas-based campus from its Board-recognized accreditor and the
Texas Workforce Commission, the institution must provide documen-
tation from its accreditor acknowledging that a decision on campus
accreditation can be made within fifteen (15) months of the issuance
of a provisional Certificate of Authorization.

(viii) Acknowledgement of student complaint pro-
cedure, compliance with the institutional accrediting agency's stan-
dards for operation of institutions, annual review reporting require-
ments, substantive change notification, and student data reporting re-
quirements contained in this section, §§1.110 - 1.120 of this title (relat-
ing to Student Complaint Procedure), §7.4 of this chapter (relating to
Standards for Operation of Institutions), §7.11 of this chapter (relating
to Changes of Ownership and Other Substantive Changes), and §7.13
of this chapter (relating to Student Data Reporting), respectively;

(ix) Texas Workforce Commission Certificate of
Approval or a Texas Workforce Commission exemption or exclusion
from Texas Education Code, Chapter 132;[-]

(x) Disclosure of most recent United States Depart-
ment of Education financial responsibility composite score, including
applicable academic year for score. If the institution has a score un-

will provide a Certificate of Authorlzatlon to offer in Texas those de-
grees or courses leading to degrees for which it is accredited. If an
institution is[; er in the ease of] only providing clinicals or internships
in the state of Texas, a Certificate of Authorization will be issued for
the [an] institution to offer in the state of Texas identified clinicals or
internships in connection with those degrees or courses leading to de-
grees for which the institution is accredited. The Certificate of Autho-
rization will be issued to the institution by name, city and state.

(C) (No change.)

(D) Certificates of Authorization for institutions offer-
ing degrees or courses leading to degrees at a physical location in Texas,
upon Board staff recommendation after annual review, expire at the end
of the grant of accreditation by the Board-recognized accreditor.

(i) - (i) (No change.)
(E) (No change.)

(F) Certificates of Authorization for Texas-based cam-
puses which are provisionally-granted based on their main campus' ac-
creditation expire at the end of fifteen (15) months.

(i) If accreditation has not been achieved by the
expiration date, the provisionally-granted Certificate of Authorization
will be withdrawn, the institution's authorization to offer degrees will
be terminated, and the institution will be required to comply with
the provisions of §7.8 of this chapter (relating to Institutions Not
Accredited by a Board-Recognized Accreditor).

(ii) Subsequent provisionally-granted Certificates of
Authorization will not be issued.

(iii) At least ninety (90) days prior to expiration of
the certificate, institutions operating under a provisionally-granted Cer-
tificate of Authorization must submit either an application for a Certifi-
cate of Authorization under this section or an application for a Certifi-
cate of Authority under §7.8 of this chapter.

[(2) An institution that has requested a Certificate of
Authorization but has not received authorization from its accrediting
agency to be included in its main campus' accreditation cither on
an interim or final basis may be granted a Provisional Certificate of
acknowledgment that the institution has qualified for a temporary
and is authorized to offer degrees and courses that lead to a degree.
such time as the institution is granted accreditation or for a period of
teeemp%ywﬁh%hep;wrs&ensef@l%ef%hweh&p&er{relaﬂngm
Institutions Not Aceredited by a Beard-Recognized Aecereditor):
Subsequent Provisional Certificates of Authorization will net be
issued: At least ninety (90) days prier to expiration of the certificate;
institations operating under a Provisional Certificate of Autherization
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bimit cither an application for a Certificate of Authorizati
under this section or an application for a Certificate of Authority under

(2) [63)] Grounds for Revocation of any Certificate of Au-
thorization.

(A) [The] Institution no longer holds a Certificate of
Approval or Letter of Exemption issued by the Texas Workforce Com-
mission.

(B) [Institution loses accreditation from Board-recog-
nized accreditor.

(C) Institution's Accreditor is removed from the U.S.
Department of Education or the Board's list of approved accreditors.
If the institution's Certificate of Authorization is revoked due to its
accrediting agency's removal from the U.S. Department of Education
and/or the Board's list of approved accreditors, the Board, or Board
staff as delegated, shall set a provisional time period within which in-
stitutions may continue to operate, not to exceed any provisional time
period set by the United States Department of Education.

(D) - (E) (No change.)

(F) Institution offers degrees for which it does not have
accreditor approval.

(3) [4)] Process for Removal of Authorization.

(A) Commissioner notifies institution of grounds for re-
vocation as outlined in paragraph (2) [(3}] of this section.

(B) Upon receipt of the notice of revocation, the institu-
tion shall not enroll new students and may only grant or award degrees
or offer courses leading to degrees [must cease granting or awarding
degrees or offering courses leading to degrees] in Texas to students en-
rolled on the date of notice of revocation until it has either been granted
a Certificate of Authority [er Alternative Certificate of Autherity] to
grant degrees, or has received a determination that it did not lose its
qualification for a Certificate of Authorization.

(C) Within ten (10) days of its receipt of the Commis-
sioner's notice, the institution must provide, as directed by Board staff,
one or more of the following: [respond and offer|

(i) proof of its continued qualification for the ex-

emption;[;] or
(ii) submit data as required by §7.13 of this chapter;
orl-]

(iii) a plan to correct any non-compliance or defi-
ciencies which lead to revocation; or

(iv) aplan to seek new Board-recognized accredita-

tion; or

(v) written intention to apply for a Certificate of Au-
thority within 60 days of the notice of revocation; or

(vi) _a written teach-out plan, which must be ap-
proved by Board staff before implementation; or

(vii) _ifthe institution's Certificate of Authorization is
revoked due to its accrediting agency's removal from the U.S. Depart-
ment of Education or the Board's list of approved accreditors, a request
to extend its Certificate of Authorization for the provisional time pe-
riod set under paragraph (2) of this section.

(D) - (E) (No change.)

(F) Ifadetermination allows the institution to continue
operating, a new Certificate of Authorization will be provisionally-

granted. Provisions for continued operation under the new Certificate
of Authorization may include, but are not limited to:

(i) requirements to provide updates to Board staff on
a monthly basis;

(ii) continued progress toward full compliance with
all Board rules and requirements;

(iii) continued progress toward new Board-recog-
nized accreditation, if applicable, or toward approval for a Certificate

of Authority; and
(iv) other requirements imposed by the Board.

(G) Certificates of Authorization which are provision-
ally-granted after a notice of revocation continue only as long as the
institution complies with all such provisions.

(4) [€65)] Closure of an Institution.

(A) The governing board, owner, or chief executive of-
ficer of an institution that plans to cease operation shall provide the
Board with written notification of intent to close at least ninety (90)
days prior to the planned closing date.

(B) Ifan institution closes unexpectedly, the governing
board, owner, or chief executive officer of the school shall provide the
Board with written notification immediately.

(C) Ifan institution closes or intends to close before all
currently enrolled students have completed all requirements for grad-
uation, the institution shall assure the continuity of students' education
by entering into a teach-out agreement with another institution autho-
rized by the Board to hold a Certificate of Authority, with an institution
operating under a Certificate of Authorization, or with a public or pri-
vate institution of higher education as defined in Texas Education Code
§61.003. The agreement shall be in writing, shall be subject to Board
approval, shall contain provisions for student transfer, and shall specify
the conditions for completion of degree requirements at the teach-out
institution. The agreement shall also contain provisions for awarding
degrees.

(D) The Certificate of Authorization for an institution
is automatically withdrawn when the institution closes. The Commis-
sioner may grant to an institution that has a degree-granting authority
temporary approval to award a degree(s) in a program for which the
institution does not have approval in order to facilitate a formal agree-
ment as outlined under this section.

(E) The curriculum and delivery shall be appropriate to
accommodate the remaining students.

(F) No new students shall be allowed to enter the trans-
ferred degree program unless the new entity seeks and receives perma-
nent approval for the program(s) from the Board.

(G) The institution shall transfer all academic records
pursuant to §7.5(d) of this chapter (relating to Administrative Penalties
and Injunctions).

$§7.8.  Institutions Not Accredited by a Board-Recognized Accreditor.
An institution which is not accredited by a Board-recognized accreditor
and which does not meet the definition of institution of higher educa-
tion contained in Texas Education Code, §61.003, must follow [either]
the Certificate of Authority process [or Adternative Certifieate of Au-
therity preeess] in paragraphs (1) - (9) [(#4)] of this section in order to
offer degrees or courses leading to degrees in the state of Texas. Insti-
tutions are encouraged to contact the Board staff before filing a formal
application.

(1) Certificate of Authority Eligibility.
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(A) [Eligibility—] The Board will accept applications

for a Certificate of Authority only from those applicants [institutions]:

(i) proposing to offer a degree or credit courses
leading [alleged to be applicable] to a degree; and

(ii) which meet one of the following conditions:

(I) has been legally operating, enrolling stu-
dents, and conducting classes in Texas and has complied with state
law as either a non-degree-granting institution or an exempt institution
only offering degrees in religious disciplines for a minimum of two
(2) years;

(II) has been legally operating, enrolling stu-
dents, and conducting classes in Texas and has complied with state
law as a degree-granting institution and seeks [wishes] to open a new
campus;

(III) has been legally operating as a de-
gree-granting institution in another state for a minimum of four (4)
years and can verify compliance with all applicable laws and rules in
that state; or

(1V)  does not meet one of the three previous op-
erational history conditions, but meets additional application and re-
view requirements for its initial application, and agrees to meet addi-
tional conditions, restrictions, or reporting requirements during its first
two years of operation under a Certificate of Authority. The Certificate
of Authority will be issued with written, specific conditions, restric-
tions, or reporting requirements placed upon the institution [held an
Alternative Certificate of Authority for ene year].

(V) The Board may not issue a Certificate of Au-
thority for a private postsecondary institution to grant a professional
degree, as defined in §7.3[(35)] of this title (relating to Definitions)
or to represent that credits earned in this state are applicable toward a
degree if the institution is chartered in a foreign country or has its prin-
cipal office or primary educational program in a foreign country.

(B) To be considered by the Board as operating, means
to have assembled a governing board, developed policies, materials,
and resources sufficient to satisfy the requirements for a Certificate of
Authority, and either have enrolled students and conducted classes or
accumulated sufficient financing to do so for at least one year upon cer-
tification based on reasonable estimates of projected enrollment and
costs. Sufficient financing may be demonstrated by proof of an ade-
quate surety instrument, including but not limited to, a surety bond,
an assignment of a savings or escrow account, certificate of deposit,
irrevocable letter of credit, or a properly executed participation con-
tract with a private association, partnership, corporation, or other entity
whose membership is comprised of postsecondary institutions, which
is:

(i) In a form and amount acceptable to the Board;

(I) The amount of the surety instrument submit-

culations made pursuance to this section and explaining the method
used for computing the amount of the surety instrument;

(i) Conditioned to provide indemnification to any
student or enrollee of the school or his/her parent or guardian deter-
mined by the Board to have suffered loss of prepaid tuition or any fees
as a result of violation of any minimum standard or as a result of a
holder of a Certificate of Authority ceasing operation, and provides ev-
idence satisfactory to the Board of its financial ability to provide such
indemnification and lists the amount of surety liability the guarantee-
ing entity will assume; and[:]

(iii) Held in Travis County, Texas, and conditioned
to allow only the Board to withdraw funds for the benefit of persons
identified in clause (ii) of this subparagraph.

(2) Certificate of Authority Application Submission and
Requirements [for Certificate of Autherity].

(A) An applicant must submit an application to the
Board to be considered for a Certificate of Authority to offer identified
proposed degree(s), and courses which may be applicable toward a
degree, in Texas.

(i) [EA)] Applications must be submitted as [with] an
original and a copy [feur (4} eepies] in an electronic format as specified
by Board staff, and accompanied by the application fee described in
paragraph (3) [(9)] of this section.

(it) A single desk review of the application will be
conducted to determine completeness and readiness for a site team visit.

(iii)  The desk review will be done by a reviewer who
will act as the site review team leader if the application is deemed com-
plete and ready for a site team visit.

(iv) The desk reviewer, in consultation with Board
staff, will make three possible recommendations. Board staff will make
a final determination on acceptability of the application based on one
of the three recommendations:

(1) _The application is determined to be founda-
tionally incomplete in one or more Standards for Operation of Institu-
tions as described in §7.4 of this chapter and not ready for submission.
A foundationally incomplete application is one where the Standards for
Operation of Institutions have not been met to such a degree that the
institution is unlikely to be sustainable or operational.

(1) The application may be resubmitted after in-
corporating revisions or additions suggested by the reviewer. The revi-
sions or additions must allow the application to meet all Standards for
Operation of Institutions.

(11I)  The application is acceptable and ready for
a site review visit.

(v) If the application is foundationally incomplete
and not ready for submission, a portion of the application fee, if not
expended during the desk review, may be returned and another appli-

ted to the Board with an application shall be equal to or greater than

cation may not be submitted for one year from the date of rejection of

the cost of providing a refund, including administrative costs associ-

the foundationally incomplete application.

ated with processing claims, for the maximum prepaid, unearned tu-
ition and fees of the school for a period or term during the applicable
school year for which programs of instruction are offered, including,
but not limited to, on a semester, quarter, monthly, or class basis; ex-
cept that the period or term of greatest duration and expense shall be

(B) The application form for the Certificate of Author-
ity may be found on the Board's website.

(C) The Certificate of Authority application must in-

clude:

utilized for this computation where a school's year consists of one or
more such periods or terms;

(II) _The applicant shall include a letter signed by
an authorized representative of the institution showing in detail the cal-

(i) The name and address of the institution;

(ii) The purpose and mission of the institution;
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(iii) [€€)] Documentary evidence of compliance
with paragraph (1)(A)(i)-(iii)[G)] of this section; [must be filed with
the application:|

(iv) Documentary evidence of either a Letter of Ex-

mentation and/or possession of adequate resources. Such demonstra-
tion includes, but is not limited to:

(i) Executed agreements with all administration and
faculty identified in the application;

emption or Certificate of Approval from the Texas Workforce Commis-
sion pursuant to Texas Education Code, Chapter 132;

(v)  Documentary evidence of articles of incorpora-
tion or other Texas-authorized organizational documents, regulations,
rules, constitutions, bylaws, or other regulations established for the
governance and operation of the institution;

(vi) Identification, by name and contact information,

of:

(I) _The sponsors or owners of the institution;

(II) The designated Single Point of Contact as
defined in §7.3 of this chapter (relating to Definitions);

(I1) The chief administrative officer, the princi-

(ii) Complete curriculum, assessment, and learning
tools for each proposed degree;

(iii) Possession of all listed facilities and resources.

(E) An applicant that does not meet the previous op-
erational history conditions described by §7.8(1)(A)(ii)(I)-(III) of this
chapter may not apply for a graduate degree or for more than one area
of study as part of its initial application for a Certificate of Authority.
[Name and contaet information of the designated Single Point of Con-
tact as defined in §7.3 of this chapter (relating to Definitions).]

(3) Fees Related to Certificates of Authority.

(A) Each biennium the Board shall set the fees for ap-
plications for Certificates of Authority, which shall not exceed the av-

pal administrators, and each member of the board of trustees or other

erage cost, in the preceding two fiscal years, of staff time, review and

governing board,

(1V) Identification of faculty who will, in fact,
teach in each program of study, including identification of colleges at-
tended and copies of transcripts for every degree held by each faculty

consultation with applicants, and evaluation of the applications by nec-
essary consultants, including the cost of such consultants.

(B) Each biennium, the Board shall also set the fees for
amendments to add additional degree programs to Certificates of Au-

member;

(vii) [®)] Information regarding each degree or
course leading to a degree which the applicant [institation] proposes to
offer, including a full description of the proposed degree or degrees to

be awarded and the course or courses of study prerequisite thereto;[-]

(viii) A description of the facilities and equipment
utilized by the applicant, including, if applicable, all equipment, soft-
ware, platforms and other resources used in the provision of education
via online or other distance education;

(ix) Detailed information describing the manner in
which the applicant complies with each of the Standards of Operations
of Institutions contained in §7.4 of this chapter (relating to Standards
for Operations of Institutions);

(x) If applicable, institutions accredited by entities
which are not recognized by the Board must submit all accrediting
agency reports and any findings and institutional responses to such re-
ports and findings for ten years immediately preceding the application
for a Certificate of Authority. Accreditation by entities which are not
recognized by the Board does not allow an institution to offer a degree
or courses leading to a degree without a Certificate of Authority to of-
fer such degree or courses;

(xi) A written accreditation plan, identifying:

(I) The Board-recognized accrediting agency
with which the applicant intends to apply for institutional accredita-
tion;

(1) The planned timeline for application with
and approval by the Board-recognized accrediting agency;

(III)  Any contacts already made with the Board-
recognized accrediting agency, including supporting documents.

(xii) Any additional information which the board

thority.

(C) The Commissioner shall request changes in the fees
at a Board quarterly meeting.

(4) [€3)] Authorization Process.

A An institution must submit an application to the
Board to be considered for a Certificate of Authority to offer specific
degree(s), and courses which may be applicable toward a degree, in
Fexas}

By Each institution must have either a Letter of Ex-
emption or Certificate of Approval from the Texas Workforee Com-
mission pursuant to Texas Education Code; Chapter 132}
the Standards ef Operations of Institutions eceontained in §74 of this
chapter (relating to Standards for Operations of Institutions).]
and any findings and institutional responses to such reports and
findings-}
by the Commissioner on a biennial basis which is neeessary to eover
the eosts of the application review; site review team; and travel; meals;

(A) [6B)] Based upon the information contained in the
application, the Commissioner or his/her designee shall determine
whether a site review team is necessary. A site review team is always
required for applications for an initial Certificate of Authority.

(B) [€&)] [Hf a site review team is required; the Commis-
sioner or histher designee shall identify] A [a] site review team shall
be composed of no fewer [less] than three (3) members [individuals],

may request.

(D) An applicant that does not meet the previous op-
erational history conditions described by §7.8(1)(A)(ii)(I)-(11I) of this
chapter must be able to demonstrate it is able to meet all Standards for
Operation of Institutions found in §7.4 of this chapter through docu-

all of whom have experience and knowledge in postsecondary educa-
tion. The combined team experience and knowledge shall be sufficient
to review all applicable standards of the agency.

(C) [@H)] An institution must demonstrate it is prepared
to be fully operational as of the date of the on-site evaluation; i.e., it
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must have in-hand or under contract all the human, physical, adminis-
trative, and financial resources necessary to demonstrate its capability
to meet the standards for nonexempt institutions.

(D) The conditions found at the institution as of the date
of the on-site evaluation review team's visit will provide the basis for
the [visiting] team's evaluation and report, the Certification Advisory
Council's recommendation, the Commissioner's recommendation, and
the Board's determination of the institution's qualifications for a Cer-

tificate of Authority.

(E) [D] The site review team shall conduct an on-site
review of the institution and prepare a report regarding the institution's
ability to meet the Standards of Operation.

(F) [(] The applicant [institutien] shall have thirty (30)
days in which to respond in writing to the report.

(G) [&K)] The Certification Advisory Council shall re-
view the site review team's report and the applicant's [institation's] re-
sponse and make a recommendation regarding disposition to the Board
and Commissioner.

(i) If the applicant has no previous operational his-
tory as described by §7.8(1)(A)(ii)(I)-(IIT) of this chapter, the Council
shall make recommendations for additional conditions, restrictions, or
reporting requirements during the first two years of operation under a
Certificate of Authority.

(it) If the applicant has previous operational history
as described by §7.8(1)(A)(ii)(I)-(1IT) of this chapter, the Council may
make recommendations for additional conditions, restrictions, or re-
porting requirements during the first two years of operation under a
Certificate of Authority.

(H) [E2)] The [Upon reeeipt of the Couneil's recommen-
dation; the] Commissioner shall make his/her reccommendation regard-
ing the application to the Board [if it differs from the Couneil's ree-
ommendation]. The Commissioner's recommendation shall be made

(A) The Certificate of Authority to grant degrees is
valid for a period of two (2) years from the date of issuance.

(B) Certification by the state [State] of Texas is not ac-
creditation, but merely a protection of the public interest while the in-
stitution pursues accreditation from a recognized agency, within the
time limitations expressed in subparagraph (A) [(€)] of this paragraph.
Therefore, the institution awarded a Certificate of Authority shall not
use terms to interpret the significance of the certificate which specify,
imply, or connote greater approval than simple permission to operate
and grant certain specified degrees in Texas. Terms which may not be
used include, but are not limited to, "accredited," "supervised," "en-
dorsed," and "recommended" by the state [State] of Texas or agency
thereof. Specific language prescribed by the Commissioner which ex-
plains the significance of the Certificate of Authority shall be included
in all publications, advertisements, and other documents where certifi-
cation and the accreditation status of the institution are mentioned.

HO) An institution may be granted conseeuntive Certifi-
cates of Authority for a total grant of no longer than eight (8) years:
must be aceredited by a Board-recognized acecrediting ageney-}

(C) [€5)] Institutions holding a Certificate of Authority
will be required to:

(i) [€A)] furnish a list of their agents to the Board;

(i) [(B)] maintain records of students enrolled,
credits awarded, and degrees awarded, in a manner specified by the
Board; and

iii) [€©)] report any substantive change, including
changes in administrative personnel, faculty, or facilities.

(D) Institutions that, upon application, did not meet
one of the three previous operational history conditions described by
§7.8(1)(A)(11)(D-(IIT) of this chapter, in addition to the requirements
of subparagraph (C) of this paragraph, are required to provide, at the

independent of the Certification Advisory Council's recommendation.

end of the first year of the initial Certificate of Authority:

The Commissioner may make recommendations for additional condi-
tions, restrictions, or reporting requirements for the time the institution
is operating under a Certificate of Authority.

(O [EW)]After review of the Commissioner's and Coun-
cil's recommendations, if the Board approves the application, the Com-
missioner shall immediately have prepared a Certificate of Authority
containing the issue date, a list of the approved degree(s) or courses
leading to degrees, and the period for which the Certificate is valid. If
applicable, the Certificate of Authority will be issued with any written,
specific conditions, restrictions, or reporting requirements placed upon

(i) Documentary evidence of continued exemption
or approval from the Texas Workforce Commission pursuant to Texas
Education Code, Chapter 132;

(i)  Current audited financial statements, including a
balance sheet, income statement, statement of changes in net worth, and
statement of cash flow, updated since issuance of the initial Certificate

of Authority;

(iii) Documentation of continued validity of any re-
quired financial surety instrument;

the institution and approved by the Board.

J) [@DH]After review of the Commissioner's and Coun-
cil's recommendations, if the Board does not approve the application,
the Commissioner shall immediately notify the applicant of the denial
and the reasons for the denial.

(K) [9)]Upon denial, an applicant [the institution]
that has met the previous operational history conditions described by
§7.8(1)(A)(ii)(I)-(II) of this chapter may not reapply for a period of
one hundred eighty (180) days from date of denial.

(L) Upon denial, an applicant that has not met the previ-

(iv) Current enrollment, retention, and graduation
numbers for students in all approved degree programs; and

(v) An updated accreditation plan, including any
progress made toward obtaining Board-recognized accreditation
identified in the initial application or a change in plans to apply for
accreditation with another Board-recognized accreditation agency.

(E) Authority to Represent Transferability of Course
Credit. Any institution as defined in §7.3 of this chapter, whether
it offers degrees or not, may solicit students for and enroll them in
courses on the basis that such courses will be credited to a degree

ous operational history conditions described by §7.8(1)(A)(ii)(I)-(III)

program offered by another institution, provided that:

of this chapter may not reapply for a period of one year from date of
denial.

(5) [#] Terms and Limitations of a Certificate of Author-
ity.

(i) the other institution is named in such representa-
tion, and is accredited by a Board-recognized accrediting agency or has
a Certificate of Authority;
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(ii) _the courses are identified and documented for
which credit is claimed to be applicable to the degree programs at the

(A) Atleast one hundred eighty (180) days, but no more
than two hundred ten (210) days, prior to the expiration of the current

other institution; and

(iii) the written agreement between the institution
subject to these rules and the accredited institution is approved by both
institutions' governing boards in writing, and is filed with the Board.

(6) Amendments to a Certificate of Authority.

(A) An institution seeking to amend its Certificate of
Authority to award a new or different degree during the period of time

Certificate of Authority, an institution seeking renewal shall make ap-
plication to the Board on forms provided upon request. The renewal
application must include any applications for or renewal of accredita-
tion by national or regional accrediting agencies. The renewal applica-
tion shall be accompanied by the fee described in paragraph (3) of this
subsection.

(B) The application for renewal of the Certificate of Au-
thority will be evaluated in the same manner as that prescribed for eval-

covered by its current Certificate of Authority may file an application

uation of an initial application, except that the renewal application must

for amendment, on forms provided by the Board upon request, subject

include the institution's record of improvement and progress toward ac-

to the following exceptions:

(i) _An institution with no previous operational his-
tory described by §7.8(1)(A)(ii)(I)-(1II) of this chapter which has been
granted a Certificate of Authority may not apply for an amendment dur-
ing the period of time covered by its initial Certificate of Authority.

(ii) Aninstitution with operational history described
by §7.8(1)(A)(i)(I)-(IIT) of this chapter which has been granted a Cer-
tificate of Authority may not apply for an amendment within the first
one hundred eighty (180) days after the grant of its initial Certificate of

Authority.

(iii) An institution with operational history de-
scribed by §7.8(1)(A)(ii)()-(IIT) of this chapter which has been
granted a Certificate of Authority with restrictions may not apply for
an amendment during the period of time covered by the restricted
Certificate of Authority.

(iv) An institution seeking to discontinue a degree
program, without closure of the institution, shall assure the continuity
of students' education by entering into a teach-out agreement with:

(1) another institution authorized by the Board to
hold a Certificate of Authority;

(1I) aninstitution operating under a Certificate of

Authorization; or

(I1I) _a public or private institution of higher edu-
cation as defined in Texas Education Code §61.003.

(v) The teach-out agreement shall be in writing,
shall be subject to Board staff approval, shall contain provisions for
student transfer, and shall specify the conditions for completion of
degree requirements at the teach-out institution. The agreement shall
also contain provisions for awarding degrees.

(B) Applications for amendments shall be accompanied
by the fee described in paragraph (3) of this subsection for each amend-
ment to an existing degree or for each application to award a new or

creditation. Evaluation of the renewal application will include review
of compliance with any specific conditions, restrictions, or reporting
requirements placed upon the institution during the period of the pre-
vious Certificate of Authority and whether continuation or addition of
conditions, restrictions or reporting requirements is warranted.

(C) An institution may be granted consecutive Certifi-
cates of Authority for a total grant of no longer than eight (8) years.
Absent sufficient cause, at the end of the eight (8) years, the institution
must be accredited by a recognized accrediting agency.

(D) Subject to the application and authorization restric-
tions of this section, the Board shall renew the certificate if it finds
that the institution has maintained all requisite standards and is making
sufficient progress toward accreditation by a Board-recognized accred-

iting agency.
(8) [6] [Greunds for] Revocation of Certificate of Author-

ity.
(A) Grounds for revocation include:

(i) [€A)] [Fhe] Institution no longer holds a Certifi-
cate of Approval or Letter of Exemption issued by the Texas Workforce
Commission; orf[:]

(ii) [B)] Institution fails to comply with substantive
change notification and data reporting requirements as outlined in §7.11
of this chapter (relating to Changes of Ownership and Other Substan-
tive Changes) and §7.13 of this chapter (relating to Student Data Re-
porting), respectively; orl[<]

(iii)  [€©)] Institution offers degrees or courses lead-
ing to a degree for which it does not have Board approval; or[-]

(iv) [)] Institution fails to maintain the Standards
of Operation as defined in §7.4 of this chapter; or[-]

(v) [(E)] Failure to comply with [paragraph 3)}D)
of this seetion] the requirement to submit all accrediting agency cor-

respondence, reports, or findings and institutional responses to such

different degree.

(C) Based upon the information contained in the appli-
cation for amendment, the Commissioner or his/her designee may uti-
lize an outside consultant, the Certification Advisory Council, or both,

correspondence, reports, and findings if an institution is accredited by
entities which are not recognized by the Board; or[:]

(vi)  Failure to fully comply with any additional con-
ditions, restrictions, or reporting requirements placed upon the institu-

to review the application for amendment in order to make a recommen-

tion as part of its current Certificate of Authority.

dation to the Board.

(D) Upon Board approval that the new or revised de-
gree program meets the required standards, the Board shall amend the
institution's Certificate of Authority accordingly.

(E) A change of degree level or additional program
would require an amended Certificate of Authority prior to beginning

the program.
(7) Renewal of Certificate of Authority.

(B) [€H]Process for revocation [Reveeation] of Certifi-
cate of Authority to offer [Offer] degrees [Pegrees] in Texas:[+]

(i) [€A)] Board notifies institution of grounds for re-
vocation as outlined in this paragraph via registered or certified mail,
[(6) of this section.]

(it) [B)] Within ten (10) days of its receipt of the
Commissioner's notice, the institution must either cease and desist op-
erations or respond and offer proof of its continued qualification for the
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authorization [exemption|, and/or submit data as required by [§713 of]
this chapter;|[<]

(iii) [€©)] After reviewing the evidence, the Com-
missioner will issue a notice of determination, which in the case of an
adverse determination, shall contain information regarding the reasons
for the denial, and the institution's right to a hearing;[-]

(iv) [)] If a determination under this section is ad-
verse to an institution, it shall become final and binding unless, within
forty-five (45) days of its receipt of the adverse determination, the in-
stitution invokes the administrative remedies contained in Chapter 1,
Subchapter B of this title (relating to Dispute Resolution).

(C) [B)] Without a valid [Until the] Certificate of Au-
thority, the institution must immediately cease and desist all operations,
including granting [is reinstated; the institution may not grant| degrees,
offering [effer] courses leading to degrees, receiving [er reeeive] pay-
ments from students for courses which may be applicable toward a de-
gree, or enrolling new students.

(i) Ifan institution must cease and desist operations,
within forty-five (45) days of the adverse determination becoming final
and binding, the institution must assure the continuity of students' ed-
ucation by entering into a teach-out agreement with another institution
authorized by the Board to hold a Certificate of Authority, with an insti-
tution operating under a Certificate of Authorization, or with a public
or private institution of higher education as defined in Texas Education
Code §61.003.

(i) The teach-out agreement shall be in writing,
shall be subject to Board staff approval prior to implementation, shall
contain provisions for student transfer, and shall specify the conditions
for completion of degree requirements at the teach-out institution. The
agreement shall also contain provisions for awarding degrees.

(D) [€8)] Reapplication After Revocation of Certificate
of Authority.

(i) [EAY] The institution will not be eligible to reap-
ply for a period of one hundred eighty (180) days.

(ii) [B)] The subsequent application must show, in
addition to all other requirements described herein, correction of the
deficiencies which led to the denial.

(iii) [€©)] The period of time during which the
institution does not hold a Certificate of Authority shall not be counted
against the eight (8) year period within which the institution must
achieve accreditation from a Board-recognized accrediting agency
absent sufficient cause, as described in paragraph (7)(C) [(D€S)] of
this section; the time period begins to run again upon reinstatement.

[(9) Fees Related to Certificates of Authority.]

[(A) Certificates of Authority. Each biennium the Com-
missioner shall set the fee for initial and renewal applications for Cer-
tificates of Authority, which shall be equal to the average cost of eval-
uatmgtheappheaﬂeﬂ&ihefeeshaﬂmeludetheees%sef&avekm%al&,
s%eﬁmdesagﬂa%edfepreseﬁta%ﬁ%&aﬂdeeﬂsu%mgfeesfefﬂqewsmﬂg
team members, if an on-site review is conducted. |

fB) Each biennium,; the Commissioner shall also set
the fees for amendments to Certificates of Authority]

HE) The Commissioner shall report changes in the fees
to the Board at a quarterly meeting}
f10) Renewal of Certificate of Autherity]

fA) At least one hundred eighty (180) days; but ne
more than two hundred ten (210) days, prior to the expiration of
the eurrent Certificate of Authority, an institotion; if it desires re-
newal, shall make application to the Board on forms provided upon
request: Reports not previously submitted to the Board; related to
the application for or renewal of accreditation by national or regional
be accompanied by the fee described in paragraph (9) of this section.]
Autherity will be evaluated in the same manner as that preseribed for
evaluation of an initial application; except that the evaluation will in-
clude the institution's record of improvement and progress toward ae-

KE) An institution may be granted consecutive Certifi-
eates of Authority for no longer than eight (8) years: Absent suffieient
eause; at the end of the eight (8) years; the institution must be acered-
ited by a recognized acerediting ageney-]

D) Subjeet to the restrictions of paragraph (3) of this
section; the Board shall renew the certificate if it finds that the institu-

D  Amendments to a Certificate of Autherity]

program of study to award a necw or different degree during the period
of time covered by its current certificate may file an application for
amendment; on forms provided by the Board upen request. An insti-
tution may begin operating such a program upon filing the application,
and the application shall be deemed to be granted if not rejected by the

{B) Applications for amendments shall be accompa-
nied by the fee deseribed in paragraph (9) of this seetion-}

HE) Unless the Board finds that the new program of
study does not meet the required standards; the Board shall amend the
institution's eertificate aceordingly-]

D) A change of degree level would require an
| Certif of Authori o to besinnine the b
f12) Autherity to Represent Transferability of Ceourse
it offers degrees or net; may selieit students for and enroll them in
courses on the basis that such courses will be eredited to a degree
ffered by her institution. . ;

HA) the other institution is named in such representa-
tien; and is aceredited by a recognized acerediting ageney or has a Cer-
tificate of Authority;]}
elaimed to be applicable to the degree programs at the other institution;
and}
jeette%hesefuiesaﬂd%heaeeredﬁedmsﬁwﬂeﬁfsapp%evedbybeth
institations' geverning beards in writing; and is filed with the Beard]

(9) [€43)] Closure of an Institution.

(A) The governing board, owner, or chief executive of-
ficer of an institution that plans to cease operation in the state of Texas
shall provide the Board with written notification of intent to close at
least ninety (90) days prior to the planned closing date.

(B) - (C) (No change.)
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(D) The Certificate of Authority [Autherizatien] for an
institution is automatically withdrawn as of the date [when] the insti-
tution closes. The Commissioner may grant to an institution that has
existing [a] degree-granting authority temporary approval to award a
degree(s) in a program for which the institution does not have approval
in order to facilitate a formal agreement as outlined under this section.

(i) The curriculum and delivery shall be appropriate
to accommodate the remaining students.

(ii)) No new students shall be admitted to [aHowed
to enter| the transferred degree program unless the new entity seeks
and receives permanent approval for the program(s) from the Board,
or Board staff, as delegated, or the transferred degree program already

has such approval.

[(14) Alternative Certificate of Authority. In licu of the
agents deseribed in paragraphs (D - (13) of this section; an institu-
tion may obtain an Alternative Certificate of Authority to issue degrees
for twelve (12) months, after which a regular Certificate of Authority
shall be required. A site visit shall be conducted by Board staff during

HA) Surety Instrument Requirement. At the time ap-
plication is made for an Alternative Certificate of Authority; or when
new programs; stand-alone eourses or continuing education eourses are
added; the applicant shall file with the Board a surety bend or surety
alternative which meets the requirements set forth in these sections:
Sehools located in Texas each shall file one bond or surety alternative

/(i)  The amount of the bond or other allowable
surety instrument submitted to the Board with an application for an
Alternative Certificate of Autherity shall be equal to or greater than the
eost of providing a refund; including administrative eosts associated
with proeessing elaims; for the maximum prepaid; unearned tuition
and fees of the school for a period or term during the applicable school
limited to; on a semester; quarter; monthly, or class basis; exeept that
the period or term of greatest duration and expense shall be utilized
for this computation where a schoel's year consists of one or more
suech periods or terms-

i) A school, whose surety value is found by the
Beard to be insufficient to fund the unearned; prepaid tuition of enrolled
students; shall be noncompliant with these sections; and; if; after ten
0) werking days from the issuance of a notice of noncompliance;
the school has net inereased its surety to an aceceptable level; it shall
be subject to revoeation or suspension of its Alternative Certificate of
Autherity]

with the Board; the amount of the bond shall be recaleulated annually
based upon a reasonable estimate of the maximum prepaid; unearned
tuition and fees received by the school for such period or term- In ne
case shall the amount of the bond be less than twenty-five thousand
dollars ($25,000)1

v} The institution shall include a propesal in the
form of a letter signed by an authorized representative of the school
showing in detail the ealeulations made pursuant to this section and
explaining the methed used for computing the ameunt of the bend er
surety alternative-}

f6  In order to be approved by the Board; a surety
bond must be:]

FHD Executed by the applicant and by a surety
company authorized to do business in Texas;}

[ In a form acceptable to the Board; and]

{4¥)  Conditioned to de ind feation fo
any stadent or enrollee of an in-state or out-of-state school or histher
parent or guardian determined by the Board to have suffered a loss of
tuition or any fees as a result of violation of any minimum standard or
as a result of a holder of an Alternative Certificate of Authority ceasing
operation-}

[(vi) In licu of a surety bond, an applicant may file
with the Board an assignment of savings aceount that:]

Hh  Is in a form aceceptable to the Board:}

D 1s exeeuted by the applicant; and]}

D Is executed by a state or federal savings and
loan association; state bank or national bank whese accounts are in-
sured by a federal depesitor's corporation-}

f&it)  In liew of a surety bond; an applicant may file
with the Board a certificate of depeosit that:}

/(D) Ts issued by a state or federal savings and
loan association; state bank or national bank whese accounts are in-
sured by a federal depositor's corporation:]

D Is eithers}
f-a-) Payable to the Board:}
f-b-) In the case of a negotiable certificate of
depesit; is properly assigned witheut restriction to the Board; or }
f-e-) In the case of a non-negotiable eertifi-
cate of deposit; is assigned to the Board by assignment in a form satis-
factory to the Board-}

fviit)y  In liew of a surety bond; an applicant may file
with the Board an irrevocable letter of credit that:}

HH  Is in a form aceeptable to the Board; and]}

ot itioned fo :de indemnification to
any stadent or enrollee of the schoel or histher parent or guardian de-
termined by the Board to have suffered loss of tuition or any fees as a
result of violation of any minimum standard er as a result of a holder
of an Alternative Certificate of Autherity ceasing operation-}

[fix)  In lieu of a surety bond, an applicant may file
with the Board a properly cxceuted participation contract with a private
association, partnership, corporation or other entity whose membership

HH  Is in a form aceeptable to the Board; and}
) Is econditioned to provide indemnification te
any student or enrollee of the school or histher parent or guardian de-
termined by the Beard to have suffered loss of prepaid tuition or any
fees as a result of vielation of any minimum standard or as a result of
a helder of an Alternative Certificate of Authority ceasing operation;
to provide such indemnification and lists the amount of surety liability
f6)  Whenever these sections require a document to
b K the applicant is a eorporation; the doeu-
ment must be executed by the president of the corporation or persons
designated by the corporate board.]
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(1) It the applicant is a limited liability corpo-
ration the document must be executed by the members.]

D I the applicant is a partnership; the doeu-
ment must be executed by all general partners:}

[(IV)  If the applicant is an individual, the docu-
ment must be signed by the individual.]

5 I the applicant is a state ageney; the doeu-

[V I the applicant is a local government, the
decument must be signed by the mayer or beard president]
fxi)  Any bending alternative entity must have inde-
pendent finaneial resourees neeessary to meet the contractual ebliga-
tion to the students of a failed member institution and resources equal
to or exceeding the maximum bonds required of all single schools}
Hait) Aseheelaﬁpb&iﬂgferaﬁA}temam%Qefﬁﬁ-
men%ffﬁeandemeﬂs&ateaUm%edSt&tesDep&ﬁmeﬂ%efEdue&&eﬂ
composite financial responsibility score of 1.5 or greater on its current
finaneial statement; or if it ean demonstrate a composite seere between
on a finaneial statement in either of the prier twe (2) years
Alternative Certifieate of Authority are urged to obtain informal guid-
ance from Board staft before filing a formal application. The Board
will aceept applications for an Alternative Certificate of Authority oenly
from those institutions proposing to offer a degree or credit courses al-
leged to be applicable to a degree-]
Autherity shall submit to the Board a completed applieation; which
must demonstrate it meets; or has the ability to meet; depending on
eircumstances; the standards set out in §7-4 of this chapter; a signed
and dated affirmation statement; acknowledging compliance with eer-
tification criteria set forth in this section; and a notarized attestation
statement signed by the chief executive officer or equivalent: The ap-
i) The name and address of the institation and its
purposes}
(i) The names of the sponsors or owners of the in-
itution:]
or other regulations established for the government and eperation of
the institution;
[(iv) The names and addresses of the chief admin-
board of trustees or other governing beard;
£t} The names of faculty whe have been retained;
hei of teaching, and their d 1d:]
£} The types of degrees to be awarded and a list
of courses that may be included in each degree program; and]
fvii) Thelocation of any facilities maintained or be-
ing constructed and a list of potentially hazardous equipment which re-
quires a federal or state government license to operate; if any has been
aequired; that is to be used by students in the teaching proeess-|
D) Institutions shall eertify that they maintain a list of
their agents as defined in §7-3 of this chapter and have polieies to ensure
that their agents are of good character and provide aceurate informa-

tion to prospective students and their families; but such agents are not
required to register with the Board or submit a fee.]
fE) Applications must be submitted with an original
and four copies and accompanied by the required fee. Alternative Cer-
tificate of Authority fees shall be five hundred dollars ($§500) more than
the fee for a regular Certificate of Authority, as established in paragraph
5 Within ninety (90) days of receipt of a complete
f#) Within ene hundred twenty (120) days of re-
ceipt of a complete application; the Commissioner shall either award a
ene-year Alternative Certificate of Authority or deny the application]
fGi) H a determination under this section is adverse
ﬁve{%)daysef&tsfeeerptef%headvefsedetepmmaﬁe&mems&mneﬂ
invokes the administrative remedies contained in Chapter 1, Subchap-
ter B of this title]

fv) Upon denial; or after the institution has ex-
not reapply for a period of one hundred eighty (180) days}
[(G) Terms and Limitations of an Alternative Certifi-
cate of Authority]
1ti) The Alternative Certificate of Autherity to grant
10) werking days prior to the start of the first elass of its first year

and students at least onee during the first year]

/(i) Certification by the State of Texas is not ac-
creditation, but merely a protection of the public interest while the in-
stitation pursues acereditation from a recognized ageney, within the
time limitations expressed in paragraph (10)(C) of this section. An in-
stitation awarded an Alternative Certificate of Authority shall not use
terms to interpret the significance of the certificate which specify, im-
ply, or connote greater approval than simple permission to operate and
grant degrees in Texas. Terms which may not be used include. but
are not limited to; "aceredited;" "supervised;” "endorsed;" and "recom-
mended" by the State of Texas or agency thereof. Specific language
Alternative Certifieate of Autherity shall be ineluded in all publiea-
website-]

v I of the applicati the institu-
tion the autherity to award degrees or to enroll students for eourses that
may be applicable toward a degree only for these programs approved
bytheA%temaﬂ%@eﬂkﬁea%eefAuﬂ%%ﬁySep&mtepmgmmappm%l
shall be required for each additional degree program in aceordance with
this chapter}

Alternative Certificate of Authority to grant degrees at any time if the
L Any statement contained in an application
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[(I) The institution has failed to maintain the
standards of the Board; as described herein; on the basis of which the
certificate was granted;}

FHHD)  Advertising or representations made on be-
half of the institution is deceptive or misleading:}

) The institution has offered degrees or
courses leading to degrees for which they have not been approved in
an Alternative Certificate of Autherity; or]
this subechapter}

Fi) At least one hundred eighty (180) days; but ne
more than two hundred ten (210) days; prior to the expiration of the
to continue operations, shall make application to the Board for a Cer-
tificate of Authority following the process in paragraph (10) of this sec-
tion. Only one Alternative Certificate of Authority will be granted.]

i) The application will be evaluated in the same
manner as that preseribed for evaluation of an initial application-]

§7.10. Registration of Agents

(a) Application for Registration--An agent as defined in §7.3
of this chapter (relating to Definitions) shall submit an application to
the Board in the following manner:

(1) - (4) (No change.)

(5) At least sixty (60), but no more than one hundred
twenty (120), days prior to the expiration of an agent's certificate, the
agent may [shall] complete and file with the Board an application for
renewal, accompanied by the registration fee described in [§7-8(9) of]

this section [ehapter].
(6) (No change.)

(b) - (d) (No change.)

Changes of Ownership and Other Substantive Changes.
(a) Change of Ownership or Control for Career Schools and
Colleges. In the event of a change in ownership or control of a career
school or college, the Certificate of Authority or Certificate of Autho-
rization is automatically void [withdrawn] unless the institution meets
the requirements of this section.

§7.11.

(b) The Commissioner may authorize the institution to retain
the Certificate of Authority or Certificate of Authorization during and
after a change of ownership or control, provided that the institution
notifies Board staff of the impending transfer in time for staff to receive,
review, and approve the documents listed in paragraphs (1) - (3) of this
subsection and provided that the following conditions are met:

(1) (No change.)

(2) The institution must submit an acceptable written state-
ment of assurance that the new owner understands and undertakes to
fully comply with all applicable Board rules, regulations, and/or poli-
cies; [and]

(3) The institution must submit documentation that the new
owner has been approved by the institution's Board-recognized accred-

that the new owner does not currently own or operate any institutions
under financial restrictions for, or is not permanently debarred from
participating in, federal financial aid by the United States Department
of Education.

(c) (No change)

(d) Any modification of an approved degree program that re-
sults from a change of ownership or control constitutes a program revi-
sion. Requests for approval of program revisions or other substantive
changes as defined in §7.3 of this chapter (relating to Definitions) shall
conform to the procedures and requirements contained in §7.7[(1)] and
§7.8[1)] of this chapter.

(e) - (f) (No change.)

§7.14.  Distance Education Approval Processes for Degree Granting
Colleges and Universities Other Than Texas Public Institutions.

An institution which does not meet the definition of institution of higher
education contained in Texas Education Code §61.003 and wishes to
offer distance education to students in Texas must follow the require-
ments in paragraph (1) or (2) of this section. For the purposes of this
section distance education shall mean education or training delivered
off campus via educational technologies where the student(s) and the
instructor(s) are separated by physical distance and/or time.

(1) Exempt Institutions.

(A) An institution is exempt and does not need to re-
ceive permission from the Board to offer distance education programs
and courses to Texas students if it fulfills the following:

(i) Accredited to offer degrees at a specific level ei-
ther by an accrediting agency recognized by the Board or an accrediting
agency recognized by the Secretary of Education of the U.S. Depart-
ment of Education or approved by a Texas state agency which autho-
rizes the school's graduates to take a professional or career and techni-
cal state licensing examination administered by that agency; [and]

(i) No physical presence in the state as defined by
§7.3 of this chapter (relating to Definitions); and][-]

(iii) Meets and agrees to comply with Council of Re-
gional Accrediting Commissions (C-RAC) provisions as listed in this
section.

(B) - (D) (No change.)
(2) Nonexempt Institutions.
(A) - (B) (No change)

(C) Aspartofits qualification or continued approval for
a Certificate of Authorization or a Certificate of Authority, a nonexempt
institution must meet and agree to comply with C-RAC provisions as
listed in this section before offering distance education.

(3) Board staff shall utilize the best practices in postsec-
ondary distance education as adopted by the C-RAC as standards for
approval of distance education offered in Texas or to Texas residents.
C-RAC provisions applicable to all institutions offering distance edu-
cation under this section include:

(A) Online learning is appropriate to the institution's
mission and purposes;

itor to operate the institution or is able to meet the requirements of the
existing Certificate of Authority; and

(4) [63)] The institution must submit satisfactory evidence
of financial ability to adequately support and conduct all approved pro-
grams. Documentation shall include but may not be limited to indepen-
dently audited financial statements and auditor's reports and assurance

(B) The institution's plans for developing, sustaining,
and, if appropriate, expanding online learning offerings are integrated
into its regular planning and evaluation processes;

(C) Online learning is incorporated into the institution's
systems of governance and academic oversight;
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(D) Curricula for the institution's online learning offer-
ings are coherent, cohesive, and comparable in academic rigor to pro-
grams offered in traditional instructional formats;

(E) The institution evaluates the effectiveness of its on-
line learning offerings, including the extent to which the online learning
goals are achieved, and uses the results of its evaluations to enhance the
attainment of the goals;

(F) Faculty responsible for delivering the online
learning curricula and evaluating the students' success in achieving
the online learning goals are appropriately qualified and effectively

supported;

(G) The institution provides effective student and aca-
demic services to support students enrolled in online learning offerings;

(H) The institution provides sufficient resources to sup-
port and, if appropriate, expand its online learning offerings; and

(I) The institution assures the integrity of its online of-

ferings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603794

Bill Franz

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 21. STUDENT SERVICES
SUBCHAPTER B. DETERMINATION OF
RESIDENT STATUS

19 TAC §§21.21 - 21.30

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Chapter 21, Subchapter B, De-
termination of Resident Status, §§21.21 - 21.30.

Specifically, §21.21 is amended to specify Chapter 54 of the
Texas Education Code as the chapter requiring the Board to
adopt these rules.

Section 21.22 is amended to remove outdated language and
terms that are not used in Subchapter B, Determination of Resi-
dent Status, and to clarify certain definitions.

Section 21.23 is amended to clarify that the rules adopted by the
Board in October 2016 are effective beginning with residency
decisions made after the census date of the 2017 fall semester.

Section 21.24 is amended to add a new subsection (b), Texas
Residency, to list required documentation to support a physi-
cal presence in the state. This language was formerly in Chart
I, which is proposed for repeal. The following subsections are
renumbered accordingly. Renumbered §21.24(c) removes the
term "residence." For those persons trying to establish domicile
under §21.24(a)(2) and (3), domicile is the defining factor in es-
tablishing whether a person may pay in-state tuition. A residence
in this state is merely lends support to the establishment and
maintenance of domicile in Texas. Renumbered §21.24(d)(3)

is amended to clarify that certain nonresident classifications are
eligible to maintain domicile. Renumbered new §21.24(d)(5) is
amended to delete "special agricultural worker" as that category
was repealed by Sec. 219(ee)(1) of the Immigration and Nation-
ality Act of 1994 (Pub. L. 103-416, 108 Stat. 4319, Oct. 25,
1994). Current subsection (e) is being redesignated as subsec-
tion (f), which is amended to clarify how a person who qualifies as
aresident under §21.24(a)(2) and (a)(3) may establish and main-
tain a Texas domicile for the requisite number of months. Cur-
rent §21.24(e)(1) through (e)(4) are proposed for repeal. New
§21.24(f)(1) and (f)(2) contain language from Chart |l to provide
more detailed information about how to establish and maintain
domicile. Chart Il is proposed for repeal.

Section 21.25(b) is amended to delete the Attached Graphic ti-
tled, "Chart Il, Documentation to Support Establishing and Main-
taining Domicile in Texas," and the chart's key elements are in-
tegrated into to §21.24(b) and (f) in order to better tie the bases
for establishing and maintaining domicile to relevant documen-
tation.

Section 21.26 is amended to more clearly state the instances
when a student is entitled to remain classified as a resident of
this state and when a student must provide updated information
to prove he or she is entitled to resident tuition.

Section 21.27 is amended to remove the reference from Chart
I, §21.25(b) to §21.24.

Section 21.28 is amended to more closely align with the lan-
guage of Texas Education Code, §54.056. In accordance with
this statutory provision, regardless of the reason, if an institution
of higher education erroneously classifies a person as a nonres-
ident of this state, the institution must refund to the person the
amount of tuition the person paid in excess of resident tuition.

Section 21.29 is amended to clarify that an institution's Resi-
dence Determination Official is responsible for residency deter-
minations for the institution.

Section 21.30 is amended to clarify that an institution must retain
documentation proving that the person is a resident of this state
for those individuals described in §21.25(a)(1)(B).

Corrections to rule structure and terminology were made
throughout Subchapter B, as appropriate.

R. Jerel Booker, J.D., Assistant Commissioner, Division for Col-
lege Readiness and Success, has determined that for each year
of the first five years the section is in effect, there will be no fiscal
implications to state or local government as a result of enforcing
or administering the rules.

Jerel Booker has also determined that for each year of the first
five years the rules are in effect, the public benefit anticipated as
a result of administering this subchapter will be the institution's
ability to better meet the needs of their student populations and
local community's workforce. There is no effect on small busi-
nesses. There are no anticipated economic costs to persons
who are required to comply with the rules as proposed. There is
no impact on local employment.

Comments on the proposal may be submitted to Jerel Booker,
Assistant Commissioner, Division for College Readiness
and Success, P.O. Box 12788, Austin, Texas 78711, in
care of Jane Caldwell, who may be reached at jane.cald-
well@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.
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The amendments are proposed under the Texas Education
Code, §54.075, which provides the Coordinating Board with
the authority to adopt rules to carry out the purposes of Texas
Education Code, §§54.0501 - 54.075.

The amendments affect Texas Education Code, §§54.052 -
54.057.

§21.21.

Texas Education Code, §54.075, requires the Board to adopt rules to
carry out the purposes of Texas Education Code, Chapter 54, Subchap-
ter B, concerning the determination of resident status for tuition pur-
poses.

§21.22.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

Authority and Purpose.

(1) - (3) (No change.)

(4) Core Residency Questions--The questions promulgated
by the Board to be completed by a person and used by an institution as
a significant aid in determining [te determine] if the person is a Texas
resident. [Eer enrollments prior to the 2008-2009 academie yeat; in-
Board in 1999 or later; including the core questions included in the Ap-
plyTexas Application; or the core questions set forth in eurrent Board
rules or posted on the Texas Higher Education Coordinating Board web
site:] The core questions [to be used for enrollments on or after the
2008-2009 academie year] shall be those set forth [the core questions]
in the ApplyTexas Application or [eore questions] posted on the Board
web site.

(5) - (8) (No change.)

H9) Erroneously elassifies a person as a nonresident—An
action done if an institution; in spite of information to the contrary that
is provided by the student by the census date of a given semester; fails
to elassify an otherwise eligible student as a resident]}

(9) [€49)] Established domicile in Texas--Physically resid-
ing in Texas, with the intent to maintain domicile in Texas, for at least
the 12 consecutive months immediately preceding the census date of
the term of enrollment, allowing for documented temporary absences.
a student when the cost of attendance at an institution of higher edu-
for college. In determining a student's financial need an institution must
compare the financial resources available to the student to the institu-
tion's eost of attendanee-]

(10) [(+2)] Gainful employment--Employment intended to
provide an income to a person or allow a person to avoid the expense
of paying another person to perform the tasks (as in child care) that is
sufficient to provide at least one-half of the individual's tuition, fees
and living expenses as determined in keeping with the institution's stu-
dent financial aid budget or that represents an average of at least twenty
hours of employment per week. A person who is self-employed or who
is living off his/her earnings may be considered gainfully employed for
purposes of establishing residency, as may a person whose primary sup-
port is public assistance. Employment conditioned on student status,
such as work study, the receipt of stipends, fellowships, or research or
teaching assistantships does not constitute gainful employment for pur-
poses of residency determination.

(11) [€#3)] General Academic Teaching Institution--As
[the term is] defined in Texas Education Code §61.003(3)[; §61-003].

(12) [E4)] Independent institution--As defined in Texas
Education Code[;] §61.003(15).

(13) [E5)] Institution or institution of higher education--
Any public technical institute, public junior college, public senior col-
lege or university, medical or dental unit, or other agency of higher
education as defined in Texas Education Code[;5] §61.003(8).

(14) [E6)] Legal guardian--A person who is appointed
guardian under the Texas Probate Code, Chapter 693, or a temporary
or successor guardian.

(15) [&D] Maintain domicile--Physically residing [Fe
physieally reside] in Texas such that the person always intends to
[always] return to the state after a temporary absence. The mainte-
nance of domicile is not interrupted by a temporary absence from the
state[; as provided in paragraph (30) of this seetion].

(16) [(+8)] Managing conservator--A parent, a competent
adult, an authorized agency, or a licensed child-placing agency ap-
pointed by court order issued under the Texas Family Code, Title 5.

(A7) [(9] Nonresident tuition--The amount of tuition paid
by a person who is not [dees not qualify as] a Texas resident and who
is not entitled or permitted to pay resident tuition under this subchapter
[unless such person qualifies for a waiver program under Subchapter
SS of this title (relating to Waiver Programs for Certain Nonresident
Persons)].

(18) [€20)] Nontraditional secondary education--A course
of study at the secondary school level in a nonaccredited private school
setting, including a home school.

(19) [2B] Parent--A natural or adoptive parent, managing
or possessory conservator, or legal guardian of a person. The term
would not otherwise include a step-parent.

(20) [£22)] Possessory conservator--A natural or adoptive
parent appointed by court order issued under the Texas Family Code,
Title 5.

(21) [€3)] Private high school--A private or parochial
school in Texas.

(22) [€4)] Public technical institute [er college]--As de-
fined in Texas Education Code §61.003(7) [Fhe Lamar Institute of
Technology or any campus of the Texas State Technical College Sys-
tem)].

(23) [25)] Regular semester--A fall or spring semester,
typically consisting of 16 weeks.

(24) [26)] Residence--A person's home or other dwelling
place; where a person resides.

(25) [€2D] Residence Determination Official--The primary
individual at each institution who is responsible for the accurate appli-
cation of state statutes and rules to individual student cases.

(26) [28)] Resident tuition--The amount of tuition paid by
a person who qualifies as a Texas resident under this subchapter.

(27) [29)] Residential real property--Real property on
which a dwelling fit for long-term human habitation is located.

(28) [39)] Temporary absence--Absence from the State of
Texas by a person who has established domicile in the state, with the
intention to return, generally for a period of short duration (i.e., less
than 30 days). However, in some situations, the absence can be signif-
icantly longer [less than five years]. For example, the temporary ab-
sence of a person or a dependent's parent from the state for the purpose
of service in the U. S. Armed Forces, U. S. Public Health Service, U.
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S. Department of Defense, U. S. Department of State, as a result of an
employment assignment, or for educational purposes, shall not affect a
person's ability to continue to claim that Texas is his or her domicile.

(29) [B1B)] United States Citizenship and Immigration Ser-

vices (USCIS)--The bureau of the U.S. Department of Homeland Secu-
rity that is responsible for the administration of immigration and natu-
ralization adjudication functions and establishing immigration services
policies and priorities.
$§21.23.  Effective Date of this Subchapter:.
[Each institution shall apply this subchapter beginning with enrell-
ments for the Fall Semester; 2006-] Changes to this subchapter adopted
in October 2016 [January 201 are effective with residency decisions
made after the census date of the Fall Semester, 2017 [2644].

$§21.24.  Determination of Resident Status.
(a) The following persons shall be classified as Texas residents
and entitled to pay resident tuition at all institutions of higher education:

(1) a person who:

(A) graduated from a public or accredited private high
school in this state or[; as an alternative to high school graduation;]
received the equivalent of a high school diploma in this state, including
the successful completion of a nontraditional secondary education, and

(B) (No change.)
(2)-(3) (No change.)

(b) Texas Residency: The following is a list of documents that

(5) a person holding Temporary Protected Status, and
Spouses and Children with approved petitions under the Violence
Against Women Act (VAWA), an applicant with an approved USCIS

1-360, [Speetal Agrienltural Werker;] and a person granted deferred
action status by USCIS;

(6) - (7) (No change.)

(e) [&] The domicile of a dependent's parent is presumed to
be the domicile of the dependent unless the dependent establishes eli-
gibility for resident tuition under subsection (a)(1) of this section.

(f) [€e)] Although not conclusive or exhaustive, the following
factors occurring throughout a consecutive 12-month period prior to [at
least 12 consecutive months immediately preceding] the census date of
the semester in which a person seeks to enroll may lend support to a
claim regarding his/her intent to establish [and maintain] domicile in
Texas. Continued presence in the state from the end of that period until
the census date of the semester in which a person seeks to enroll, except
for temporary absences as defined in §21.22(28), may lend support to
a claim of maintaining domicile in Texas:

(1) Establishment of Domicile:

(A) Significant Gainful Employment:

(i) Anemployer's statement of dates of employment
in Texas (beginning and current or ending dates) that encompass at least
12 consecutive months prior to the census date of the term in which the
person enrolls or pay stubs for 12 consecutive months prior to the cen-
sus date, reflecting significant gainful employment in Texas. However,

may provide support to a claim of physical residence in Texas.

(1) Utility bills for the 12 consecutive months preceding
the census date;

(2) Cancelled checks that reflect a Texas residence for the
12 consecutive months preceding the census date;

(3) A current credit report that documents the length and

employment conditioned on student status, such as work study, the re-
ceipt of stipends, fellowships, or research or teaching assistantships
does not constitute gainful employment for the purposes of this sub-

chapter.

(ii) For a person who is unemployed and living on
public assistance, written statements from the office of one or more
social service agencies located in Texas that attest to the provision of

place of residence of the person or the dependent's parent to be in Texas

services to the person for the 12 consecutive months prior to the census

and the length of residence to be at least 12 consecutive months pre-

date of the term in which the person enrolls.

ceding the census date;

(4) Texas voter registration card that was issued at least 12

(B) Residential Real Property. Sole or joint marital
ownership of residential real property in Texas with documentation to

months prior to the census date;

(5) Lease or rental of residential real property in the name
of the person or the dependent's parent for the 12 consecutive months
immediately preceding the census date;

(6) Texas high school transcript for full senior year imme-
diately preceding the census date or a transcript from a Texas institution
of higher education showing presence in the state for the 12 consecu-
tive months preceding the census date.

(c) [®)] The student has the burden of proof to show by clear
and convincing evidence that [residenee or] domicile[; as appropriate;]
has been established and maintained as required by subsections (a)(2)

and (a)(3) [in aceordance with subseetion (a)] of this section.

(d) [€e)] The following non-U. S. citizens are eligible to estab-
lish and maintain domicile in this state for the purposes of subsection
(a)(2) or (3) of this section:

(1)-(2) (No change.)

(3) a[aneligible] nonimmigrant who holds one of the types
of visas identified as eligible to domicile [pested en the Ceordinating
Beard's web site];

(4) (No change.)

verify 12 consecutive months of ownership prior to the census date of
the term in which the person enrolls, such as a Warranty Deed, with the
person or the dependent's parent having established and maintained
domicile at that residence.

(C) Marriage to a Person who has Established and
Maintained Domicile in Texas. Marriage Certificate or Declaration
of Registration of Informal Marriage with documentation to support
that spouse has established and maintained domicile in Texas for 12
consecutive months prior to the census date of the term in which the

person enrolls.

(D) Ownership of a Business Entity. Documents that
evidence the organization of the business in Texas that reflect the own-
ership interest of the person or dependent's parent, and the customary
management of the business by the person or dependent's parent with-
out the intention of liquidation for the foreseeable future.

(2) Maintenance of Domicile: A person who established
domicile through one of the actions described in paragraph (1) of this
subsection and continues to reside in the State of Texas, except for tem-
porary absences as defined in §21.22(29) of this subchapter, is consid-
ered to have maintained domicile in Texas for that period of time unless
he or she takes specific steps to change his or her domicile to a different
location.
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[(h) sole or joint marital ownership of residential real prop-
erty in Texas by the person seeking to enroll or the dependent's parent,
having established and maintained domieile at that residence;}

H2) ewnership and customary management of a business
by the person seeking to enroll or the dependent's parent; in Texas
whieh is regularly operated without the intention of liquidation for the
foreseeable future;]

[(3) gainful employment in Texas by the person secking to
enroll or the dependent's parent;}

H4) marriage; by the person seeking to enroll or the depen-
dent's parent; to a person whe has established and maintained domieile
in Texas.]

(2) [€D] An individual whose initial purpose for moving to
Texas is to attend an institution of higher education as a full-time stu-
dent will be presumed not to have the required intent to make Texas his
or her domicile; however, the presumption may be overruled by clear
and convincing evidence.

(h) [€2)] An individual shall not ordinarily be able to establish
domicile by performing acts which are directly related to fulfilling ed-
ucational objectives or which are required or routinely performed by
temporary residents of the State.

(i) [@W] A member of the United States Armed Services whose
Home of Record with the military is Texas is presumed to be a Texas
resident, as are his or her spouse and dependent children. A mem-
ber whose Home of Record is not Texas but who provides the institu-
tion Leave and Earnings Statements that show the member has claimed
Texas as his or her place of residence for the 12 consecutive months
prior to enrollment is presumed to be a Texas resident, as are his or her
spouse and dependent children.

$§21.25.  Information Required to Initially Establish Resident Status.

(a) To initially establish resident status under §21.24 of this
title (relating to Determination of Resident Status),

(1) aperson who qualifies for residency under §21.24(a)(1)
shall provide the institution with:

(A) acompleted set of Core Residency Questions; and

(B) ifthe person is not a Citizen of the United States or
a Permanent Resident of the U.S., the person shall, in addition to the
other requirements of this section, provide the institution with a signed
affidavit (in the form provided in Chart I, which is incorporated into
this subchapter for all purposes), stating that the person will apply to
become a Permanent Resident of the U.S. as soon as the person be-
comes eligible to apply.
Figure: 19 TAC §21.25(a)(1)(B)

(2) (No change.)

(b) Aninstitution may request that a person provide documen-
tation to support or clarify the answers to the Core Residency Ques-
tions. Appropriate documents are not limited to those listed in §21.24
of this subchapter (related to Determination of Resident Status) [Chart
H; which is incorporated into this subechapter for all purposes]. In addi-
tion, the institution may request documents that support the information
the student may provide in the Core Residency Questions, Section H.

[Eigure: 19 TAC §2125(b)]
(¢) (No change.)
$§21.26. Continuing Resident Status.

(a) Except as provided under subsection (b) [€e)] of this sec-
tion, a person classified by an institution of higher education as a res-
ident of this state under this subchapter is entitled, without submitting

the information required by §21.24 and §21.25 of this subchapter, to be
classified as a resident by any institution in each subsequent academic
term in which the person enrolls unless the person provides informa-
tion to the institution that indicates a change in resident status is ap-
propriate as indicated in §21.27 of this subchapter. [whe was enrolled
in an institution for any part of the previous state fiscal year and who
was classified as a resident of this state under Chapter 54; Subehap-
ter B, Texas Education Code, in the last academic period of that year
for which the person was enrolled is considered to be a resident of this
state for purpeses of this subchapter; as of the beginning of the follow-
ing fall semester. If an institution acquires documentation that a person
fsaeeﬁ&ﬂumgstudeﬂ%%ewaselassﬁedasafes&demaﬁhepfeweus
institation; no additional documentation is required: The persen is not

required to complete a new set of Core Questions:|

(b) If a person is not enrolled in an institution of higher edu-
cation for two or more consecutive regular semesters, then the person
must reapply for resident status and shall submit the information re-
quired in §21.24 and §21.25 of this subchapter and satisfy all the ap-
plicable requirements to establish residency.

b) Execeptasprovided by subsection (¢) of this section; a per-
sen whe has established resident status under this subehapter is entitled
to pay resident tuition in each subsequent academic semester in which
the persen enrolls at any institution-]

fe) A person whe enrolls in an institution after two or mere
in a public institution shall submit the information required in §21.25 of
this title, (relating to Information Required to Initially Establish Res-
ident Status), and satisty all the applicable requirements to cstablish
restdent]

§21.27.  Reclassification Based on Additional or Changed Informa-
tion.

(a) Ifaperson is initially classified as a nonresident based on
information provided through the set of Core Residency Questions, the
person may request reclassification by providing the institution with
supporting documentation such as described in §21.24 and §21.25
[Chart I, which is meeicpera{ed nto §21.25(b)] of this subchapter
[title {relating to Information Required to Initially Establish Resident
Status)].

(b) - (d) (No change.)
$21.28.  Errors in Classification.

(a) Ifan institution erroneously classifies [permits] a person as
a [te pay] resident [tuition and the persen is not entitled or permitted to
pay resident tuition under this subehapter], the institution shall charge
nonresident tuition to the person beginning with the semester following
the date that the institution discovers the error.

(1) [€)] Not earlier [Jater] than the first day of the follow-
ing semester, the institution may notify the person that he or she must
pay the difference between resident and nonresident tuition for each
previous semester in which the student should not have paid resident
tuition, if:

(A) [€D)] the person failed to provide to the institution,
in a timely manner after the information becomes available or on re-
quest by the institution, any information that the person reasonably
should know would be relevant to an accurate classification by the in-
stitution under this subchapter information; or

(B) [€)] the person provided false information to the
institution that the person reasonably should know could lead to an
erroneous classification by the institution under this subchapter.
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(2) [€e)] If the institution provides notice under paragraph
(1) of this subsection [(b) of this seetien], the person shall pay the ap-
plicable amount to the institution not later than the 30th day after the
date the person is notified of the person's liability for the amount owed.
After receiving the notice and until the amount is paid in full, the person
is not entitled to receive from the institution a certificate or diploma, if
not yet awarded on the date of the notice, or official transcript that is
based at least partially on or includes credit for courses taken while the
person was erroneously classified as a resident of this state.

(b) If an institution erroneously classified a person as a non-
resident of this state under this subchapter and the person is entitled or
permitted to pay resident tuition, the institution shall charge resident
tuition to the person beginning with the semester in which the institu-
tion discovered the error. Regardless of the reason for the error, the
institution shall immediately refund to the person the amount of tuition
the person paid in excess of resident tuition.

) If an institution erroneously elassified a persen as a res-
ident of this state under this subchapter and the person is entitled or
permitted to pay resident tuition under this subchapter, that person is
under this section. |

fte) Haninstitation erroneously elassifies a person as a nonres-
ident and the person is a resident under this subehapter; the institution
shall refund the difference in resident and nonresident tuition for each
semester in which the student was erroneously classified and paid the
nonresident tuition rate. |
$§21.29. Residence Determination Official.

Each institution shall designate an individual who is employed by the
institution as a Residence Determination Official who shall be knowl-
edgeable of the requirements set out in this subchapter and the appli-
cable statutes and is responsible for residency determinations for the
institution.

$§21.30.  Special Procedures for Documenting Compliance.
(a) For persons who must provide documentation in accor-

dance with §21.25(a)(1)(B), [Signed affidavits; acquired by]| public or
independent institutions of higher education must retain such docu-
mentation [in keeping with §2125(a)1)(B) of this chapter; (relating
to Information Required to Initially Establish Resident Status); must
be retained] in [a] paper or electronic format either permanently [by
the institution] or until the students (current and former) provide proof
that they have applied for Permanent Resident status.

(b) A public or independent institution of higher education that
classifies a nonimmigrant [persen whe is net a Citizen or Permanent
Resident of the United States] as a resident under §21.24(a)(1) of this
chapter (relating to Determination of Resident Status) shall:

(1) instruct such students upon admission, annually while
the students are enrolled, and upon graduation of their obligation to
apply for Permanent Resident status as soon as the person is eligible to
do so, and

(2) (No change.)

fte) The provisions of this section apply to all persons
who are nonimmigrants not Citizens or Permanent Residents of the
§2124(a)(D) of this chapter by a public or independent institution of
higher education during any part of the 2011-2012 academie year or
faterd
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603796

Bill Franz

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢
PART 2. TEXAS EDUCATION AGENCY

CHAPTER 74. CURRICULUM REQUIRE-
MENTS

SUBCHAPTER A. REQUIRED CURRICULUM
19 TAC §74.3

The State Board of Education (SBOE) proposes an amendment
to §74.3, concerning required curriculum. The section estab-
lishes the description of a required secondary curriculum. The
proposed amendment would update the rule to add the newly
adopted Personal Financial Literacy course to the list of courses
a school district is required to offer at the high school level.

House Bill 2662, 83rd Texas Legislature, 2013, amended the
Texas Education Code (TEC), §28.0021, to require school dis-
tricts and open-enrollment charter schools offering a high school
program to provide a one-half credit elective course in personal
financial literacy. Atthe April 2014 meeting, the SBOE prioritized
the new course to be developed and requested that Texas Edu-
cation Agency staff move forward with the development of Texas
Essential Knowledge and Skills for the one-half credit elective
course in personal financial literacy.

A committee of secondary and postsecondary educators and
business and industry representatives was convened in Austin
in May 2015 for a face-to-face meeting to begin working on rec-
ommendations for the personal financial literacy elective course.
The committee conducted three additional virtual meetings to fi-
nalize its first draft recommendations. The SBOE adopted new
19 TAC Chapter 113, Texas Essential Knowledge and Skills for
Social Studies, Subchapter C, High School, §113.49, Personal
Financial Literacy (One-Half Credit), Adopted 2016, in January
2016.

The proposed amendment would update §74.3(b)(2)(D) to add
Personal Financial Literacy to the list of social studies courses
a school district is required to offer at the high school level in
accordance with the TEC, §28.0021.

The SBOE approved the proposed amendment for first reading
and filing authorization at its July 22, 2016 meeting.

The proposed amendment would have no new procedural and
reporting requirements. The proposed amendment would have
no new locally maintained paperwork requirements.

FISCAL NOTE. Monica Martinez, associate commissioner for
standards and programs, has determined that for the first five-
year period the proposed amendment is in effect there will be
no additional costs to persons or entities required to comply with
the proposed rule action.

There is no effect on local economy for the first five years that
the proposed amendment is in effect; therefore, no local em-
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ployment impact statement is required under Texas Government
Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Ms. Martinez has determined
that for each year of the first five years the proposed amendment
is in effect, the public benefit anticipated as a result of enforcing
the amendment will include an additional course option for stu-
dents in high school and an additional opportunity for students to
learn about personal finance. There is no anticipated economic
cost to persons who are required to comply with the proposed
amendment.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez,
Rulemaking, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701. Comments may also be sub-
mitted electronically to rules@tea.texas.gov. A request for a
public hearing on the proposed amendment submitted under
the Administrative Procedure Act must be received by the com-
missioner of education not more than 14 calendar days after
notice of the proposal has been published in the Texas Register.

STATUTORY AUTHORITY. The amendment is proposed under
the Texas Education Code (TEC), §7.102(c)(4), which requires
the State Board of Education (SBOE) to establish curriculum and
graduation requirements; the TEC, §28.002, which identifies the
subjects of the required curriculum and requires the SBOE by
rule to identify the essential knowledge and skills of each sub-
ject in the required curriculum that all students should be able
to demonstrate and that will be used in evaluating instructional
materials and addressed on the state assessment instruments;
and the TEC, §28.0021, which requires each school district and
open-enroliment charter school that offers a high school program
to provide an elective course in personal financial literacy that
meets the requirements for a one-half elective credit.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments the Texas Education Code, §§7.102(c)(4), 28.002, and
28.0021.

§74.3.  Description of a Required Secondary Curriculum.

(a) (No change.)
(b) Secondary Grades 9-12.

(1) A school district that offers Grades 9-12 must provide
instruction in the required curriculum as specified in §74.1 of this title.
The district must ensure that sufficient time is provided for teachers to
teach and for students to learn the subjects in the required curriculum.
The school district may provide instruction in a variety of arrangements
and settings, including mixed-age programs designed to permit flexi-
ble learning arrangements for developmentally appropriate instruction
for all student populations to support student attainment of course and
grade level standards.

(2) The school district must offer the courses listed in this
paragraph and maintain evidence that students have the opportunity to
take these courses:

(A) English language arts--English I, I, III, and IV and
at least one additional advanced English course;

(B) mathematics--Algebra I, Algebra II, Geometry,
Precalculus, and Mathematical Models with Applications;

(C) science--Integrated Physics and Chemistry, Biol-
ogy, Chemistry, Physics, and at least two additional science courses
selected from Aquatic Science, Astronomy, Earth and Space Sci-
ence, Environmental Systems, Advanced Animal Science, Advanced
Biotechnology, Advanced Plant and Soil Science, Anatomy and
Physiology, Engineering Design and Problem Solving, Food Science,
Forensic Science, Medical Microbiology, Pathophysiology, Scientific
Research and Design, and Principles of Engineering. The requirement
to offer two additional courses may be reduced to one by the commis-
sioner of education upon application of a school district with a total
high school enrollment of less than 500 students. Science courses
shall include at least 40% hands-on laboratory investigations and field
work using appropriate scientific inquiry;

(D) social studies--United States History Studies Since
1877, World History Studies, United States Government, World Geog-
raphy Studies, Personal Financial Literacy, and Economics with Em-
phasis on the Free Enterprise System and Its Benefits;

(E) physical education--at least two courses selected
from Foundations of Personal Fitness, Adventure/Outdoor Education,
Aerobic Activities, or Team or Individual Sports;

(F) fine arts--courses selected from at least two of the
four fine arts areas (art, music, theatre, and dance)--Art I, II, III, IV;
Music I, 11, 111, IV; Theatre 1, I1, 111, IV; or Dance I, 11, III, IV;

(G) career and technical education--coherent sequences
of courses selected from at least three of the following sixteen career
clusters:

(i)  Agriculture, Food, and Natural Resources;
(i)  Architecture and Construction;

(iii)  Arts, Audio/Video Technology, and Communi-

cations;

(iv)  Business Management and Administration;

(v) Education and Training;

(vi) Finance;

(vii) Government and Public Administration;

(viii) Health Science;

(ix) Hospitality and Tourism;

(x) Human Services;

(xi)  Information Technology;

(xii) Law, Public Safety, Corrections, and Security;

(xiii) Manufacturing;

(xiv) Marketing;

(xv) Science, Technology, Engineering, and Mathe-
matics; and

(xvi) Transportation, Distribution, and Logistics;

(H) languages other than English--Levels I, II, and III
or higher of the same language;

(I) technology applications--Computer Science I and
Computer Science II or Advanced Placement (AP) Computer Science
and at least two courses selected from Computer Science III, Digital
Art and Animation, Digital Communications in the 21st Century,
Digital Design and Media Production, Digital Forensics, Digital Video
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and Audio Design, Discrete Mathematics for Computer Science,
Fundamentals of Computer Science, Game Programming and Design,
Independent Study in Evolving/Emerging Technologies, Independent
Study in Technology Applications, Mobile Application Development,
Robotics Programming and Design, 3-D Modeling and Animation,
Web Communications, Web Design, and Web Game Development;
and

(J) speech--Communication Applications.

(3) Districts may offer additional courses from the com-
plete list of courses approved by the State Board of Education to satisfy
graduation requirements as referenced in this chapter.

(4) The school district must provide each student the op-
portunity to participate in all courses listed in subsection (b)(2) of this
section. The district must provide students the opportunity each year
to select courses in which they intend to participate from a list that in-
cludes all courses required to be offered in subsection (b)(2) of this
section. If the school district will not offer the required courses ev-
ery year, but intends to offer particular courses only every other year,
it must notify all enrolled students of that fact. A school district must
teach a course that is specifically required for high school graduation at
least once in any two consecutive school years. For a subject that has
an end-of-course assessment, the district must either teach the course
every year or employ options described in Subchapter C of this chapter
(relating to Other Provisions) to enable students to earn credit for the
course and must maintain evidence that it is employing those options.

(5) For students entering Grade 9 beginning with the 2007-
2008 school year, districts must ensure that one or more courses offered
in the required curriculum for the recommended and advanced high
school programs include a research writing component.

(¢) (No change.)

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603820

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 112. TEXAS ESSENTIAL
KNOWLEDGE AND SKILLS FOR SCIENCE
SUBCHAPTER D. OTHER SCIENCE COURSES
19 TAC §§112.61 - 112.68

The State Board of Education (SBOE) proposes amendments
to §§112.61-112.66 and new §112.67 and §112.68, concerning
Texas Essential Knowledge and Skills (TEKS) for science. Sec-
tions 112.61-112.66 establish implementation of the subchap-
ter and identify the requirements for advanced placement (AP)
courses. The proposed amendments and new sections would
update course titles for AP courses, modify the amount of credit
that could be earned for these courses, and add new AP Physics
courses to align with courses recently revised by the College
Board.

Rules in 19 TAC Chapter 112, Subchapter D, identify the require-
ments for high school AP, international baccalaureate, and ca-
reer and technical education science courses.

Section 112.61 would be amended to remove an implementation
date that has passed. The proposed amendments to §§112.62-
112.66 would modify the amount of credit that could be earned
for AP courses to eliminate the range of credits. The section ti-
tles would be updated to indicate the change in credit as well as
align with AP course titles where necessary. In addition, §112.65
would be modified to update the recommended prerequisites
and add a co-requisite.

Proposed new 19 TAC §112.67, Advanced Placement (AP)
Physics C: Electricity and Magnetism (One Credit), and §112.68,
Advanced Placement (AP) Physics C: Mechanics (One Credit),
would add new College Board courses for science credit and
reflect the level of the courses and the credit to be awarded.

The SBOE approved the proposed amendments and new sec-
tions for first reading and filing authorization at its July 22, 2016
meeting.

The proposed amendments and new sections would have no
new procedural and reporting requirements. The proposed
amendments and new sections would have no new locally
maintained paperwork requirements.

FISCAL NOTE. Monica Martinez, associate commissioner for
standards and programs, has determined that for the first five-
year period the proposed amendments and new sections are
in effect there will be no additional costs to persons or entities
required to comply with the proposed rule actions.

There is no effect on local economy for the first five years that the
proposed amendments and new sections are in effect; therefore,
no local employment impact statement is required under Texas
Government Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Ms. Martinez has determined
that for each year of the first five years the proposed amend-
ments and new sections are in effect, the public benefit antici-
pated as a result of enforcing the amendments and new sections
will include appropriate science credit options aligned with other
subject areas for students who take AP courses. There is no an-
ticipated economic cost to persons who are required to comply
with the proposed amendments and new sections.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez,
Rulemaking, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701. Comments may also be sub-
mitted electronically to rules@tea.texas.gov. A request for a
public hearing on the proposed amendment submitted under
the Administrative Procedure Act must be received by the com-
missioner of education not more than 14 calendar days after
notice of the proposal has been published in the Texas Register.

STATUTORY AUTHORITY. The amendments and new sec-
tions are proposed under the Texas Education Code (TEC),
§7.102(c)(4), which requires the State Board of Education
(SBOE) to establish curriculum and graduation requirements;
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TEC, §28.002, which identifies the subjects of the required cur-
riculum and requires the SBOE by rule to identify the essential
knowledge and skills of each subject in the required curriculum
that all students should be able to demonstrate and that will
be used in evaluating instructional materials and addressed
on the state assessment instruments; and TEC, §28.025,
which requires the SBOE by rule to determine the curriculum
requirements for the foundation high school graduation program
that are consistent with the required curriculum under the TEC,
§28.002.

CROSS REFERENCE TO STATUTE. The amendments
and new sections implement the Texas Education Code,
§§7.102(c)(4), 28.002, and 28.025.

$112.61.  Implementation of Texas Essential Knowledge and Skills for
Science, Other Science Courses.

The provisions of this subchapter shall be implemented by school dis-
tricts [beginning September 1; 1998].
§112.62. Advanced Placement (AP) Biology (One Credit [to One and
One-Half Credits]).

(a) General Requirements. Students can be awarded one credit

[te ene and one-half eredits] for successful completion of this course.
Recommended prerequisites: Biology, Chemistry.

(b) Content Requirements. Content requirements for Ad-
vanced Placement (AP) Biology are prescribed in the College Board
Publication Advanced Placement Course Description: Biology, pub-
lished by The College Board.

§112.63. Advanced Placement (AP) Chemistry (One Credit [to One
and One-Half Credits]).

(a) General Requirements. Students can be awarded one credit
[te one and oene-half eredits] for successful completion of this course.
Recommended prerequisites: Chemistry, Algebra I1.

(b) Content Requirements. Content requirements for Ad-
vanced Placement (AP) Chemistry are prescribed in the College Board
Publication Advanced Placement Course Description: Chemistry,
published by The College Board.

§$112.64. Advanced Placement (AP) Physics 1: Algebra Based [B]
(One Credit [te One and One-Half Credits]).

(a) General Requirements. Students can be awarded one credit
[te one and ene-half eredits] for successful completion of this course.
Recommended prerequisites: Physics, Algebra I, Algebra II, Geome-

try.

(b) Content Requirements. Content requirements for Ad-
vanced Placement (AP) Physics are prescribed in the College Board
Publication Advanced Placement Course Description: Physics, pub-
lished by The College Board.

§112.65. Advanced Placement (AP) Physics 2: Algebra Based [€]
(One Credit [to One and One-Half Credits]).

(a) General Requirements. Students can be awarded one credit
[te one and ene-half eredits] for successful completion of this course.
Recommended prerequisites: Advanced Placement (AP) Physics 1 ora
comparable physics introductory course [for Physies; Algebra I Alge-
bra H; Geometry, Caleulus]. Recommended co-requisite: precalculus
or an equivalent course.

(b) Content Requirements. Content requirements for
[Advaneed Placement (AP)] AP Physics are prescribed in the College

Board Publication Advanced Placement Course Description: Physics,
published by The College Board.

$112.66. Advanced Placement (AP) Environmental Science (One
Credit [to One and One-Half Credits]).

(a) General Requirements. Students can be awarded one credit
[te ene and oene-half eredits| for successful completion of this course.
Recommended prerequisites: Algebra I, two years of high school labo-
ratory science, including one year of life science and one year of phys-
ical science.

(b) Content Requirements. Content requirements for Ad-
vanced Placement (AP) Environmental Science are prescribed in the
College Board Publication Advanced Placement Course Description:
Environmental Science, published by The College Board.

$112.67.  Advanced Placement (AP) Physics C: Electricity and Mag-
netism (One Credit).

(a) General Requirements. Students can be awarded one credit
for successful completion of this course. Prerequisite: students should
have taken or be concurrently taking calculus.

(b) Content Requirements. Content requirements for Ad-
vanced Placement (AP) Physics C: Electricity and Magnetism are
prescribed in the College Board Publication Advanced Placement
Course Description: Physics C: Electricity and Magnetism, published
by The College Board.

$112.68.  Advanced Placement (AP) Physics C: Mechanics (One
Credit).

(a) General Requirements. Students can be awarded one credit
for successful completion of this course. Prerequisite: students should
have taken or be concurrently taking calculus.

(b) Content Requirements. Content requirements for Ad-
vanced Placement (AP) Physics C: Mechanics are prescribed in the
College Board Publication Advanced Placement Course Description:
Physics C: Mechanics, published by The College Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603824

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS
PART 11. TEXAS BOARD OF NURSING

CHAPTER 217. LICENSURE, PEER
ASSISTANCE AND PRACTICE

22 TAC §217.14

Introduction

The Texas Board of Nursing (Board) proposes an amendment to
§217.14, concerning Registered Nurses Performing Radiologic
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Procedures. The amendment is proposed under the authority
of the Occupations Code §301.151 and Chapter 601, including
§601.253(a).

Chapter 601, also known as the Medical Radiologic Technologist
Certification Act, was amended during the 84th Legislative Ses-
sion by Senate Bill (SB) 202. SB 202 transferred regulatory au-
thority over medical radiologic technicians from the Department
of State Health Services to the Texas Medical Board. Under
SB 202, the Texas Medical Board, in conjunction with the Texas
Board of Medical Radiologic Technology (an advisory board to
the Texas Medical Board), retains authority to establish training
requirements for medical radiologic technologists and other au-
thorized individuals. As a result, the proposed amendment is
necessary to reflect this change.

Section by Section Overview

Proposed amended §217.14 requires registered nurses per-
forming radiologic procedures to comply with the training
requirements and limitations established by the Medical Radi-
ologic Technologist Certification Act and the rules of the Texas
Medical Board. Additionally, the registered nurse must also
comply with the Texas Medical Practice Act, the Texas Phar-
macy Act, and any other applicable laws of the State of Texas.

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed
amendment will be in effect, there will be no fiscal impact to state
or local governments.

Public Benefit/Cost Note. Ms. Thomas has also determined that
for each year of the first five years the proposed amendment is in
effect, the anticipated public benefit will be the adoption of rules
that are consistent with regulatory changes made by the Texas
Legislature in the 84th Regular Session. Further, the proposed
amendment provides necessary guidance to registered nurses
whose practice may include the performance of radiologic pro-
cedures.

Potential Costs of Compliance. The proposal requires registered
nurses performing radiologic procedures to comply with the train-
ing requirements and limitations of the Medical Radiologic Tech-
nologist Certification Act and the Texas Medical Board. Prior
to the passage of SB 202, registered nurses performing radio-
logic procedures were required to comply with the requirements
and limitations of the Medical Radiologic Technologist Certifica-
tion Act and the Department of State Health Services. For reg-
istered nurses who were subject to these requirements, there
may have been associated costs of compliance. The passage of
SB 202, however, transferred the regulatory authority of medical
radiologic technicians from the Department of State Health Ser-
vices to the Texas Medical Board. As such, the prior regulations
will have to be replaced with new requirements adopted by the
Texas Medical Board. There may be associated costs of com-
pliance with these new requirements. However, the Board does
not anticipate that the new costs of compliance will be substan-
tially different than the costs previously imposed upon individuals
required to comply with the Board's rules, since the Board antic-
ipates the training requirements proposed by the Texas Medi-
cal Board will be similar to those previously required by the De-
partment of State Health Services. Such requirements, how-
ever, and their associated costs of compliance, will be depen-
dent upon the rules proposed by the Texas Medical Board. The
costs of compliance associated with this proposal are the direct
result of the passage and implementation of SB 202.

Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code
§2006.002(c) and (f) require, that if a proposed rule may have
an economic impact on small businesses or micro businesses,
state agencies must prepare, as part of the rulemaking process,
an economic impact statement that assesses the potential im-
pact of the proposed rule on these businesses and a regulatory
flexibility analysis that considers alternative methods of achiev-
ing the purpose of the rule. The Government Code §2006.001(1)
defines a micro business as a legal entity, including a corpora-
tion, partnership, or sole proprietorship that: (i) is formed for the
purpose of making a profit; (ii) is independently owned and oper-
ated; and (iii) has not more than 20 employees. The Government
Code §2006.001(2) defines a small business as a legal entity, in-
cluding a corporation, partnership, or sole proprietorship, that: (i)
is formed for the purpose of making a profit; (ii) is independently
owned and operated; and (iii) has fewer than 100 employees or
less than $6 million in annual gross receipts. Each of the ele-
ments in §2006.001(1) and §2006.001(2) must be met in order
for an entity to qualify as a micro business or small business.

As required by the Government Code §2006.002(c) and (f), the
Board has determined that the proposed amendment will not
have an adverse economic effect on any individual, Board regu-
lated entity, or other entity required to comply with the proposal
because no individual, Board regulated entity, or other entity re-
quired to comply with the proposal meets the definition of a small
or micro business under the Government Code §2006.001(1)
or (2). The only entities subject to or affected by the proposal
are individual licensees. These individuals do not qualify as a
micro business or small business under the Government Code
§2006.001(1) or (2). Therefore, in accordance with the Govern-
ment Code §2006.002(c) and (f), the Board is not required to
prepare a regulatory flexibility analysis.

Request for Public Comment. To be considered, written com-
ments on the proposal or any request for a public hearing
must be submitted no later than 5:00 p.m. on September 11,
2016 to Kristin Benton, Director of Nursing, 333 Guadalupe,
Suite 3-460, Austin, Texas 78701, or by e-mail to kristin.ben-
ton@bon.texas.gov, or faxed to (512) 305-8101 and James
W. Johnston, General Counsel, Texas Board of Nursing, 333
Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail to
dusty.johnston@bon.texas.gov, or faxed to (512) 305-8101. If
a hearing is held, written and oral comments presented at the
hearing will be considered.

Statutory Authority. The amendment is proposed under the au-
thority of the Occupations Code §301.151 and Chapter 601.253,
including §601.253(a).

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
constitutes the practice of professional nursing or vocational
nursing.

Section 601.253(a) provides that the Board shall adopt rules gov-
erning registered nurses performing radiologic procedures under
§601.151 or §601.154, including rules: (1) establishing manda-
tory training guidelines; and (2) requiring registered nurses per-
forming radiologic procedures under §601.151 to register with
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the Texas Board of Nursing and to identify the practitioner order-
ing the procedures.

Cross Reference To Statute. The following statutes are affected
by this proposal: Occupations Code §301.151 and Chapter 601,
§601.253(a).

$217.14. Registered Nurses Performing Radiologic Procedures.
(a) - (¢) (No change.)

(d) The registered nurse whose functions include radiologic
procedures must act within the scope of the Texas Nursing Practice Act
and the Board's rules and shall comply with the training requirements
and limitations of the Medical Radiologic Technologist Certification
Act and the rules of the Texas Medical Board [Fexas Department of
State Health Rules; 25 TAC §§140.517 - 140.522]. In addition, the
registered nurse must be in compliance with the Texas Medical Practice
Act, the Texas Pharmacy Act, and any other applicable laws of the State
of Texas.

(e) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 28, 2016.

TRD-201603741

Jena Abel

Assistant General Counsel

Texas Board of Nursing

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 305-6822

¢ ¢ ¢

CHAPTER 223. FEES

22 TAC §223.1
Introduction

The Texas Board of Nursing (Board) proposes amendments
to §223.1, concerning Fees. The amendments are proposed
under the authority of the Occupations Code §301.155. Sec-
tion 301.155 authorizes the Board, by rule, to establish fees
in amounts reasonable and necessary to cover the costs of
administering the Occupations Code Chapter 301.

The proposed amendments seek to eliminate several unneces-
sary and/or outdated fees from the current rule. Currently, Staff
must process the collection of these fees, which results in unnec-
essary delay to the licensee. Because these fees are nominal to
begin with, the cost associated with the delay outweighs the ben-
efits the fees may produce. Further, as the Board moves toward
a paperless workflow system, license and record verification and
duplication of certificates will be available from an online source,
making the associated fees unnecessary. Finally, elimination of
the fees will only have a minimal effect on the Board's total rev-
enue.

Section by Section Overview

The proposed amendments will eliminate the fees currently
required for: (1) duplicate or substitute permanent certificates;
(2) issuance of a temporary permit for completing a refresher
course, a temporary permit under §301.258, or an accustom-
ation permit; (3) verification of licensure; (4) verification of
records; and (5) a request for retired status [e.g., Licensed

Vocational Nurse, Retired; Registered Nurse, Retired; Vol-
unteer Retired Vocational Nurse (VR-VN); Volunteer Retired
Registered Nurse (VR-RN); Volunteer Retired Registered Nurse
(VR-RN) with qualifications in a given advanced practice nurse
role and specialty (e.g., VR-RN, FNP)]. The remaining fees
will be retained, and the section will be renumbered/reordered
accordingly.

Fiscal Note. Katherine Thomas, Executive Director, has de-
termined that for each year of the first five years the proposed
amendments will be in effect, there may be an approximate
$50,500 total annual decrease in revenue to state government
as a result of the enforcement or administration of the proposal.
This estimate is based on the following factors. The proposed
amendments seek to eliminate the fees associated with: (1)
duplicate or substitute permanent certificates; (2) issuance
of a temporary permit for completing a refresher course, a
temporary permit under §301.258, or an accustomation permit;
(3) verification of licensure; (4) verification of records; and (5) a
request for retired status [e.g., Licensed Vocational Nurse, Re-
tired; Registered Nurse, Retired; Volunteer Retired Vocational
Nurse (VR-VN); Volunteer Retired Registered Nurse (VR-RN);
Volunteer Retired Registered Nurse (VR-RN) with qualifications
in a given advanced practice nurse role and specialty (e.g.,
VR-RN, FNP)]. The Board received $50,500 for these services
in fiscal year 2015. Thus, the Board anticipates a similar annual
decrease ($50,500) in revenue to state government as a result
of the elimination of these fees.

Public Benefit/Cost Note. Ms. Thomas has also determined that
for each year of the first five years the proposed amendments
are in effect, the anticipated public benefit will be the elimination
of unnecessary and/or obsolete fees that currently cause delay
for licensees. The elimination of these fees will reduce costs
to licensees and support the Board's transition to a paperless
workflow system.

There are no anticipated costs of compliance with the proposal,
as the proposed amendments will eliminate costs from the
Board's current rule.

Economic Impact Statement and Regulatory Flexibility Analysis
for Small and Micro Businesses. As required by the Government
Code §2006.002(c) and (f), the Board has determined that the
proposed amendments will not have an adverse economic effect
on any individual, Board regulated entity, or other entity required
to comply with the proposed amendments because there are no
anticipated costs of compliance with the proposal. As such, the
Board is not required to prepare a regulatory flexibility analysis.

Takings Impact Assessment. The Board has determined that
no private real property interests are affected by this proposal
and that this proposal does not restrict or limit an owner's right
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

Request for Public Comment. To be considered, written com-
ments on the proposal or any request for a public hearing must
be submitted no later than 5:00 p.m. on September 12, 2016 to
Mark Majek, Director of Operations, Texas Board of Nursing, 333
Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail to
mark.majek@bon.texas.gov, or faxed to (512) 305-8101 and to
James W. Johnston, General Counsel, Texas Board of Nursing,
333 Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail
to dusty.johnston@bon.texas.gov, or faxed to (512) 305-8101. If
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a hearing is held, written and oral comments presented at the
hearing will be considered.

Statutory Authority. The amendments are proposed under the
authority of the Occupations Code §301.151 and §301.155.

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
constitutes the practice of professional nursing or vocational
nursing.

Section 301.155(a) provides that the Board, by rule, shall es-
tablish fees in amounts reasonable and necessary to cover the
costs of administering Chapter 301. Further, the Board may not
set a fee that existed on September 1, 1993, in an amount less
than the amount of that fee on that date.

Cross Reference To Statute. The following statutes are affected

by this proposal: Statute §301.151 and §301.155.
§223.1. Fees.

(a) The Texas Board of Nursing has established reasonable and
necessary fees for the administration of its functions.

(1)-(5) (No change.)

[(6) duplicate or substitute permanent certificate: $25;]

D issuanee of a tempeorary permit for completing a re-
fresher course; a temporary permit under §301.258; or an aceustoma-
tion permit: s

(6) [€8)] approval of new nursing education programs:

$2,500;
[(9) wverification of licensure: $5:]
{40y verification of records: $25:}
(7) [ED] bad checks: $30;
g (8) [6¥2)] Advanced Practice Nurse initial credentials:
100;

(9) [E43)] declaratory order of eligibility: $150;

(10) [E4)] eligibility determination: $150;
Nurse; Retired; Volunteer Retired Voeational Nurse (VR-VN); Volun-
Nurse (VR-RN) with qualifications in a given advanced practice nurse

(11) [€+6)] Advanced Practice Nurse renewal: $50;

(12) [ED)] Initial Prescriptive Authority: $50;

(13) [E48)] outpatient anesthesia registry renewal: $35;
(14) [E9)] outpatient anesthesia inspection and advisory

opinion: $625;

(15) [29)] fee for Federal Bureau of Investigations (FBI)
and Department of Public Safety (DPS) criminal background check
for licensees, initial licensure applicants and endorsement applicants
as determined by fees imposed by the Criminal Justice Information
Services (CJIS) Division and the Texas Department of Public Safety;

(16)

Board order;

[@2D] Disciplinary monitoring fees as stated in a

(17) [€2)] Nursing Jurisprudence Examination fee: not to
exceed $25;

(18)

per course;

(19)

course;

[€3)] approval of remedial education course: $300
[@24)] renewal of remedial education course: $100 per

(20) [25)] approval of a nursing education program
outside Texas' jurisdiction to conduct clinical learning experiences in
Texas: $500; and

@1

to exceed $15.
(b) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

[€26)] Prescriptive Authority Renewal Surcharge: Not

Filed with the Office of the Secretary of State on July 28, 2016.

TRD-201603742

Jena Abel

Assistant General Counsel

Texas Board of Nursing

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 305-6822

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 140. HEALTH PROFESSIONS
REGULATION

The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), proposes amendments to §140.111 and
§140.161; the repeals of §§140.121, 140.170, 140.315, 140.378,
140.417, and 140.433; and new §§140.121, 140.170, 140.378,
140.433 and 140.434, concerning the licensing and regulation of
sanitarians, code enforcement officers, massage therapists, and
chemical dependency counselors.

BACKGROUND AND PURPOSE

The proposed new rules implement Senate Bill (SB) 807 and SB
1307, 84th Legislature, Regular Session, 2015, which amended
Occupations Code, Chapter 55, relating to the occupational li-
cense application and examination fees and licensing relating
to the military for sanitarians, code enforcement officers, mas-
sage therapists, and chemical dependency counselors. The af-
fected licensing programs are within the Professional Licensing
and Certification Unit of the department’s Division for Regulatory
Services.

The proposed amendments, repeals, and new rules revise ex-
isting rule language for sanitarians, code enforcement officers,
massage therapists, and licensed chemical dependency coun-
selors to implement the amendments made by SB 807, 84th Leg-
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islature, Regular Session, 2015, and SB 1307, 84th Legislature,
Regular Session, 2015, to Occupations Code, Chapter 55, re-
lating to occupational license application and examination fees,
and to licensing and renewal of, certain military service mem-
bers, military veterans, and military spouses.

The proposed new §140.434 in Subchapter | concerning li-
censed chemical dependency counselors implements House
Bill (HB) 1449, 84th Legislature, Regular Session, 2015, as it
relates to child custody and adoption evaluations in certain suits
affecting the parent-child relationship, by prohibiting a holder
of a chemical dependency counselor license from conducting
a child custody or adoption evaluation under amended Family
Code, Chapter 107, unless the individual is otherwise qualified
by law to conduct the evaluation, or is appointed by a court
to conduct it under Family Code, §107.106 or §107.155, as
applicable.

SECTION-BY-SECTION SUMMARY

The amendments to §140.111 and §140.161 will remove exist-
ing language relating to military licensing concerning sanitarians
and code enforcement officers in order to address correspond-
ing, new, and amended requirements in compliance with Occu-
pations Code, Chapter 55, under proposed new rules.

The repeal of §§140.121, 140.170, 140.315, 140.378, 140.417
and 140.433 governing sanitarians, code enforcement officers,
massage therapists, and licensed chemical dependency coun-
selors will remove existing language which relates to certain li-
censing and renewal of military service members, military veter-
ans, and/or military spouses, to be incorporated into, or modified
or superseded by, the new rules.

New §§140.121, 140.170, 140.378, and 140.433 will implement
Occupations Code, Chapter 55, including legislative changes to
that chapter relating to the occupational license application and
examination fees, and to licensing and renewal of certain Mili-
tary Service Members, Military Veterans, and Military Spouses.
However, the rules do not include implementing language con-
cerning the examination fee waiver, which does not apply to
the sanitarian, code enforcement officer, massage therapy, or li-
censed chemical dependency counselor licensure examination,
since those examination fees are not paid to the state, but to the
third party administrator of the examination.

New §140.434 will implement HB 1449 of the 84th Legislature,
Regular Session, 2015, as it relates to licensed chemical depen-
dency counselors and child custody and adoption evaluations.
HB 1449 amended the Family Code, Chapter 107, relating to
child custody and adoption evaluations conducted and provided
in certain suits affecting the parent-child relationship. New
§140.434 prohibits the licensed chemical dependency coun-
selors from conducting those evaluations unless the individual
is otherwise qualified by law to conduct the evaluation or is
appointed by a court to conduct it under Family Code, §107.106
or §107.155, as applicable.

FISCAL NOTE

Timothy Speer, Manager, Professional Licensing and Certifica-
tion Unit, has determined that for each year of the first five years
that the proposed repeals, new sections, and amendments will
be in effect, there will be no anticipated cost or saving, nor effect
on revenue, to local government as a result of the proposed rule
changes. There will be an anticipated fiscal cost to state govern-
ment as a result of lost revenue from waiving certain initial appli-
cation fees for military service members, military veterans, and

military spouses, and renewal late fees for certain additional mil-
itary service members. Since examination fees for the affected
professional licensing programs are not paid to the state, the
statutory waiver provision for such fees does not affect revenue
for those programs. Fees under current laws and rules for the af-
fected licensing programs to which the waiver provisions would
apply for qualified applicants and license holders are as follows:

For Sanitarians, as set forth in 25 TAC §140.103 - $125 for initial
application and registration fee for Sanitarians-in-Training; $140
for initial application and registration fee for Registered Sanitari-
ans; $75 for late renewal fee; and $90 for a registration upgrade
fee for Sanitarians-in-Training to Registered Sanitarian status.

For Code Enforcement Officers, as set forth in 25 TAC §140.153
- $50 for a one year registration fee for Code Enforcement Of-
ficers-in-Training; $100 for a two year registration fee for Code
Enforcement; $20 for a registration upgrade fee from Code En-
forcement Officers-in-Training to Code Enforcement Officer sta-
tus; and $50 for a reinstatement fee for late renewal.

For Massage Therapists, as set forth in 25 TAC §140.301 - $106
for an initial application fee; $150 late renewal fee within 90 days
of expiration date; and $200 late renewal fee for 91 days to up
to not more than one year of expiration date, all for Massage
Therapists. For Massage Therapy Instructors, $200 application
fee; $300 late renewal fee within 90 days of expiration date; and
$400 late renewal fee for 91 days to up to not more than one
year of expiration date.

For Licensed Chemical Dependency Counselors, as set forth in
25 TAC §140.403 - $25 initial application fee for licensed chemi-
cal dependency counselors, paid at the time of Counselor Intern
registration; $75 initial licensing fee plus $10 licensing surcharge
for administration of peer assistance program; $37.50 late re-
newal fee within 90 days of expiration date; $75 late renewal fee
for 91 days to up to not more than one year of expiration date;
and $20 for initial Certified Clinical Supervisor status.

In addition, a $5 Office of Patient Protection (OPP) fee under
Occupations Code, §101.307 applies to initial code enforcement
officer and officer-in-training registration applications; initial san-
itarian and sanitarian-in-training, registration applications and
upgrades from sanitarians-in-training to registered sanitarian
status; and massage therapist and massage instructor initial
licensure applications. Texas.gov fees apply under Govern-
ment Code, §2054.252 in the amounts of $6 for initial code
enforcement officer and $2 for officer-in-training registration
applications; of $8 for initial sanitarian and sanitarian-in-training
registration applications; and of $6 to massage therapist and
$10 to massage instructor initial licensure applications.

With the exception of the massage therapy program, none of
the affected professional licensing programs has received a fee
waiver request from a license applicant since SB807 and SB
1307 became effective on September 1, 2015. Moreover, the
department has not systematically tracked over time members
of the military, veterans, and military spouses who have benefit-
ted to date from those licensing provisions already in effect for
these groups prior to the 2015 amendments and cannot predict
the proportions of those who may qualify for a waiver who will
avail themselves of the alternative licensing path and accompa-
nying fee waiver. It therefore does not have sufficient or reliable
data to estimate the numbers of likely fee waivers in each licens-
ing program based on the statutory amendments, but, for at least
those programs which have had no applications for fee waivers
since the statutory amendments took effect, expects a de min-
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imis effect on revenue to the state for each year of the first five
years the provisions are in effect. Furthermore, it expects no im-
pact for any of the licensing programs’ ability to meet the costs
of administering the program through existing revenue under the
current fee structure.

The massage therapy program has been receiving approxi-
mately 7 applications per month from initial massage therapy
license applicants identifying themselves as eligible for an
initial license fee waiver. Given that the late fee waiver previ-
ously existed in statute, with the legislative amendments only
broadening to some extent the scope of those active military
service members eligible for the waiver, the impact of the waiver
provisions can be expected to occur primarily in relation to new
applicants who may be eligible for the initial license application
fee waiver. In addition, there are substantially more initial mas-
sage therapy license applicants than massage instructor license
applicants, and applicants to date applying under the new
statutory provisions for a fee waiver have been only massage
therapy license applicants.

Thus, an estimated loss of revenue per eligible applicant from fee
waivers can be expected to be weighted heavily toward the lower
initial application amount for massage therapists of $106, plus
the OPP and Texas.gov surcharges, with only minimal impact
from the new legislative amendments based upon waivers of the
highest fee amounts for late fees for renewal more than 90 days
late, and any late fees and massage instructor initial application
fees between those amounts that are also eligible for waiver.

Based upon the current rate of potentially eligible massage ther-
apy license applicants of 7 per month; assuming some increase
in the number of applications after the rules take effect and as
they become better known; and allowing for occasional applica-
tions for late fee waivers or waiver of initial license application
fees for massage instructors, the department estimated rates of
waiver applications at 8 per month for the first year, adding 1 per
month to the estimate for each of the subsequent five years, to
assume approximately 12 per month applying by the fifth year. It
further used the massage therapy initial application fee of $106,
plus the applicable surcharges totaling a $117 initial application
rate as the base rate, and rounded up to $125 as the multiplier
to account for an occasional applicant eligible for a higher appli-
cable waiver amount, other than those for which the department
has received applications to date.

These figures would result in an estimated $12,000 loss in rev-
enue for year one; a $13,500 loss in revenue for year two; a
$15,000 loss in revenue for year three; a $16,500 loss in revenue
for year four; and an $18,000 loss in revenue for year five of the
rules being in effect, for a total estimated loss of revenue for the
massage therapy program of approximately $75,000. However,
the department does not anticipate an impact to the massage
therapy program’s ability to meet the costs of administering the
program through existing revenue under the current fee struc-
ture, even with this loss of revenue due to the new fee waivers.

MICRO-BUSINESSES AND SMALL BUSINESSES IMPACT
ANALYSIS

Mr. Speer has also determined that there will be no adverse
economic effect on small business or micro-businesses. This
determination was made because the proposed repeals, amend-
ments, and new rules do not impose any new requirements on
businesses.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are anticipated savings for those military service mem-
bers, military veterans, and military spouses who are eligible ap-
plicants for a waiver of certain fees. There is no anticipated neg-
ative impact on local employment.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean "a
rule, the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a sector
of the state. The proposed repeals, amendments, and new
rules are not specifically intended to protect the environment or
reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed repeals,
amendments, and new rules do not restrict or limit an owner’s
right to his or her property that would otherwise exist in the
absence of government action and, therefore, do not constitute
proposed government action that may result in a taking that is
subject to Government Code, §2007.043.

PUBLIC BENEFIT

In addition, Mr. Speer has determined that for each year of the
first five years the sections are in effect, the public will benefit
from the adoption of the sections. The public benefit anticipated
as a result of enforcing or administering the sections is to con-
tinue to ensure public health and safety through the licensing
and regulation of sanitarians, code enforcement officers, mas-
sage therapists, and chemical dependency counselors; to im-
prove clarity concerning the prohibition, with narrow exceptions,
against licensed chemical dependency counselors performing
child custody and adoption evaluations; and to increase the po-
tential availability of licensed health professionals by facilitating
the occupational licensing of applicants with applicable military
experience and of qualified military spouses.

PUBLIC COMMENT

Comments on the proposal may be submitted to Carol Miller,
Manager of the Regulation and Standards Group, Professional
Licensing and Certification Unit, Division for Regulatory Ser-
vices, Department of State Health Services, Mail Code 1982,
P.O. Box 149347, Austin, Texas 78714-9347, (512) 834-6628,
or by email to carol.miller@dshs.state.tx.us. When emailing
comments, please indicate "Comments on Proposed Rules"
in the subject line. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed
by legal counsel and found to be within the state agencies’ au-
thority to adopt.

SUBCHAPTER C. SANITARIANS
25 TAC §140.111, §140.121
STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, Chapter 55, which includes state agency rulemaking
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authorization related to its requirements and provisions, and
§8455.051, 504.051, 1952.051, and 1953.051, which authorize
the adoption of rules needed for the department to perform
its licensing and regulatory duties under those chapters for
massage therapists, chemical dependency counselors, code
enforcement officers, and sanitarians, respectively. The new
§140.434 for chemical dependency counselors, which relates
to child custody and adoption evaluations conducted in certain
suits affecting the parent-child relationship, is authorized by
Family Code, Chapter 107 and HB 1449. The amendment and
new rules are also authorized by Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 55, 455, 504, 1952, and 1953.

$140.111.

(a) - (¢) (No change.)

D Military duty If a registrant fails to timely renew a reg-
istration beeause the registrant is or was on aective duty with the uni-
State of Texas; the registrant may renew the registration in accordanee

(1) Renewal of the registration may be requested by the
registrant, the registrant's spousc, or an individual having power of at-
torney from the registrant. The renewal form shall include a current ad-
1

Sanitarian Registration Renewal.

2) Renewal may be requested before or after the expiration
of the registration.]

3 A copy of the official erders or other official documen-
tation showing that the registrant is or was on active duty serving out-
side the State of Texas shall be filed with the department along with the
renewal form.}

4 A eopy of the power of attorney from the registrant
individual having the power of attorney executes any of the documents
required in this subseetion-}

[(5) A registrant renewing under this subsection shall only
charged.]

[(6) A registrant renewing under this subsection shall not
be required to complete continuing education for the period of the ac-
§140.121.  Registration of Military Service Members, Military Veter-

(2) "Armed forces of the United States" means the army,
navy, air force, coast guard, or marine corps of the United States or a
reserve unit of one of those branches of the armed forces.

(3) "License" means a license, certificate, registration, per-
mit, or other form of authorization required by law or a state agency
rule that must be obtained by an individual to engage in a particular
business.

(4) "Military service member" means a person who is on
active duty.

(5) "Military spouse" means a person who is married to a
military service member.

(6) "Military veteran" means a person who has served on
active duty and who was discharged or released from active duty.

(b) Anapplicant shall provide documentation acceptable to the
department of the applicant’s status as a military service member, mil-
itary veteran, or military spouse. Acceptable documentation includes,
but is not limited to, copies of official documents such as military ser-
vice orders, marriage licenses, and military discharge records. The ap-
plication of a person who fails to provide documentation of his or her
status shall not be processed under this section.

(c) Upon request, an applicant shall provide proof specified by,
or otherwise acceptable to, the department of current licensure issued
by another jurisdiction. Upon request, the applicant shall provide proof
specified by, or otherwise acceptable to, the department, that the licen-
sure requirements of that jurisdiction are substantially equivalent to the
registration requirements of this state.

(d) The department’s authority to require an applicant to un-
dergo a criminal history background check, and the timeframes associ-
ated with that process, are not affected by the provisions of this section.

(e) For an application for a registration submitted by a veri-
fied military service member or military veteran, the applicant shall
receive credit towards any sanitarian or sanitarian-in- training registra-
tion requirements, except an examination requirement, for verified mil-
itary service, training, or education that the department determines is
relevant, as applicable, to the occupation or registration requirements,
unless he or she holds a restricted registration issued by another juris-
diction or has a criminal history for which adverse licensure action is

authorized by law.

(f) _An applicant who is a military service member, military
veteran, or military spouse holding a current, unrestricted, license is-
sued by another jurisdiction that has substantially equivalent require-
ments to the requirements for registration in this state shall complete
and submit an application form and a supplemental application form
for military service member, veteran, or military spouse. As soon as
practicable after a complete application under this subsection is filed,
the department will process and issue a registration to an applicant who
holds such a license, satisfies the application and supplemental appli-
cation requirements, and meets the requisite substantial equivalency
requirements of the other state, if the applicant has no unresolved al-

ans, and Military Spouses.

(a) This section sets out initial registration and registration re-
newal procedures specific to military service members, military veter-
ans, and military spouses, pursuant to Occupations Code, Chapter 55
(relating to Licensing of Military Service Members, Military Veterans,
and Military Spouses). For purposes of this section:

(1) "Active duty" means current full-time military service
in the armed forces of the United States or active duty military service
as a member of the Texas military forces, as defined by Government
Code, §437.001 or similar military service of another state.

legations or criminal background relevant to the registration, and there
are no other facts or circumstances providing grounds for denial of the
registration. The registration will have the same term as the applicable
registration type otherwise issued under the Act and this subchapter.
Renewal of the registration shall be in accordance with subsection (i)

(g) An applicant who is a military service member, military
veteran, or military spouse who held a registration in this state within
the five years preceding the application date, and without restriction,
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shall complete and submit an application form and a supplemental ap-
plication form for military service member, veteran, or military spouse.
As soon as practicable after a complete application under this subsec-
tion is filed, the department will process and issue a registration to an
applicant who held such a registration and who satisfies the application
and supplemental application requirements, if there are no unresolved
allegations against the applicant or criminal background relevant to the
registration, or other facts or circumstances providing grounds for de-
nial of the registration. Renewal of the registration shall be in accor-
dance with subsection (i) of this section.

(h) Inaccordance with Occupations Code, §55.004(b), the de-
partment’s commissioner or the commissioner’s designee may waive
any prerequisite to obtaining a registration after reviewing the creden-
tials of an applicant who is eligible to apply under subsection (f) or (g)
of this section.

(i) If the department issues an initial registration pursuant to
subsection (f) or (g) of this section to an applicant who is a military
service member, military veteran, or military spouse, the department
will assess whether the applicant has met all registration requirements
of this state. The department will provide this assessment in writing,
which may be by electronic means, to the applicant at the time the reg-
istration is issued. If the applicant has not met all registration require-
ments of this state, the applicant must provide proof of completion at
the time of the first application for registration renewal. A registration
will not be renewed, will be allowed to expire, and will become inef-
fective if the applicant does not provide proof of completion at the time
of the first application for registration renewal.

(j) _Notwithstanding any other law, the department will waive
the registration application fees paid to the state for an applicant de-
scribed in paragraph (1) or (2) of this subsection. An applicant shall
provide any proof requested by the department that the applicant is:

(1) a military service member or military veteran whose
military service, training, or education substantially meets all appli-
cable requirements for the registration; or

(2) amilitary service member, military veteran, or military
spouse who holds a current registration issued by another jurisdiction
that has registration requirements that are substantially equivalent to
the requirements for the registration in this state.

(k) For registration renewal, the department will exempt an in-
dividual who holds a registration issued by the department from any
increased fee or other penalty imposed for failing to renew the registra-
tion in a timely manner if the individual establishes to the satisfaction
of the program director that the individual failed to renew the registra-
tion in a timely manner because the individual was serving as a military
service member.

(1) A military service member who holds a registration is en-
titled to two years of additional time beyond the expiration date of the
registration to complete:

(1) any continuing education requirements; and

(2) any other requirement related to the renewal of the mil-
itary service member’s registration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.
TRD-201603797

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢
25 TAC §140.121
STATUTORY AUTHORITY

The repeal is authorized by Occupations Code, Chapter 55,
which includes state agency rulemaking authorization related
to its requirements and provisions, and §§455.051, 504.051,
1952.051, and 1953.051, which authorize the adoption of
rules needed for the department to perform its licensing and
regulatory duties under those chapters for massage therapists,
chemical dependency counselors, code enforcement officers,
and sanitarians, respectively. The new §140.434 for chemical
dependency counselors, which relates to child custody and
adoption evaluations conducted in certain suits affecting the
parent-child relationship, is authorized by Family Code, Chapter
107 and HB 1449. The repeal is also authorized by Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.

The repeal affects Occupations Code, Chapters 55, 455, 504,
1952, and 1953.

$§140.121. Registration of Military Service Members, Military Veter-
ans, and Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603798

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER D. CODE ENFORCEMENT
OFFICERS

25 TAC §140.161, §140.170
STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, Chapter 55, which includes state agency rulemaking
authorization related to its requirements and provisions, and
§§455.051, 504.051, 1952.051, and 1953.051, which authorize
the adoption of rules needed for the department to perform
its licensing and regulatory duties under those chapters for
massage therapists, chemical dependency counselors, code
enforcement officers, and sanitarians, respectively. The new
§140.434 for chemical dependency counselors, which relates
to child custody and adoption evaluations conducted in certain
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suits affecting the parent-child relationship, is authorized by
Family Code, Chapter 107 and HB 1449. The amendment and
new rules are also authorized by Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 55, 455, 504, 1952, and 1953.

$140.161.

(a) - (e) (No change.)

D Aective duty I a registrant fails to timely renew his or
her registration because the registrant is or was on active duty with the
armed forees of the United States of America serving outside the State
of Texas; the registrant may renew the registration in accordance with

B Renewal of the registration may be requested by the
registrant; the registrant's spouse; or an individual having pewer of at-
torney from the registrant. The renewal form shall include a eurrent ad-

2y Renewal may be requested before or after the expira-
tion of the registration-}

{3 A ecopy of the official erders or other official military
documentation showing that the registrant is or was on active duty serv-
ing outside the State of Texas shall be filed with the department along
with the renewal form-}

[(4) A copy of the power of attorney from the registrant
individual having the power of attorney executes any of the documents
required in this subsection.]

5 A registrant renewing under this subseetion shall pay

[(6) A registrant renewing under this subsection shall not
be required to complete continuing education for the period of the ac-
§140.170.  Registration of Military Service Members, Military Veter-
ans, and Military Spouses.

Code Enforcement Registration Renewal.

(a) This section sets out initial registration and registration re-
newal procedures specific to military service members, military veter-
ans, and military spouses, pursuant to Occupations Code, Chapter 55
(relating to Licensing of Military Service Members, Military Veterans,
and Military Spouses). For purposes of this section:

(1)  "Active duty" means current full-time military service
in the armed forces of the United States or active duty military service
as a member of the Texas military forces, as defined by Government
Code, §437.001 or similar military service of another state.

(2) "Armed forces of the United States" means the army,
navy, air force, coast guard, or marine corps of the United States or a
reserve unit of one of those branches of the armed forces.

(3) "License" means a license, certificate, registration, per-
mit, or other form of authorization required by law or a state agency
rule that must be obtained by an individual to engage in a particular
business.

(4) "Military service member" means a person who is on
active duty.

(5) "Military spouse" means a person who is married to a
military service member.

(6) "Military veteran" means a person who has served on
active duty and who was discharged or released from active duty.

(b) Anapplicant shall provide documentation acceptable to the
department of the applicant’s status as a military service member, mil-
itary veteran, or military spouse. Acceptable documentation includes,
but is not limited to, copies of official documents such as military ser-
vice orders, marriage licenses, and military discharge records. The ap-
plication of a person who fails to provide documentation of his or her
status shall not be processed under this section.

(¢) Upon request, an applicant shall provide proof specified by,
or otherwise acceptable to, the department of current licensure issued
by another jurisdiction. Upon request, the applicant shall provide proof
specified by, or otherwise acceptable to, the department, that the licen-
sure requirements of that jurisdiction are substantially equivalent to the
registration requirements of this state.

(d) The department’s authority to require an applicant to un-
dergo a criminal history background check, and the timeframes associ-
ated with that process, are not affected by the provisions of this section.

(e) For an application for a registration submitted by a veri-
fied military service member or military veteran, the applicant shall
receive credit towards any code enforcement officer or officer-in-train-
ing registration requirements, except an examination requirement, for
verified military service, training, or education that the department de-
termines is relevant, as applicable, to the occupation or registration re-
quirements, unless he or she holds a restricted registration issued by
another jurisdiction or has an unacceptable criminal history for which
adverse licensure action is authorized by law.

(f) _An applicant who is a military service member, military
veteran, or military spouse holding a current, unrestricted license is-
sued by another jurisdiction that has substantially equivalent require-
ments to the requirements for registration in this state shall complete
and submit an application form and a supplemental application form for
military service member, veteran, or military spouse. As soon as prac-
ticable after a complete application under this subsection is filed, the
department shall process and issue a registration to an applicant who
holds such a license, satisfies the application and supplemental appli-
cation requirements, and meets the requisite substantial equivalency
requirements of the other state, if the applicant has no unresolved al-
legations or criminal background relevant to the registration, and there
are no other facts or circumstances providing grounds for denial of the
registration. The registration will have the same term as the applicable
registration type otherwise issued under the Act and this subchapter.
Renewal of the registration shall be in accordance with subsection (i)
of this section.

(g) An applicant who is a military service member, military
veteran, or military spouse who held a registration in this state within
the five years preceding the application date, and without restriction,
shall complete and submit an application form and a supplemental ap-
plication form for military service member, veteran, or military spouse.
As soon as practicable after a complete application under this subsec-
tion is filed, the department will process and issue a registration to an
applicant who held such a registration and who satisfies the applica-
tion and supplemental application requirements, if the applicant has no
unresolved allegations or criminal background relevant to the registra-
tion, and there are no other facts or circumstances providing grounds
for denial of the registration. Renewal of the registration shall be in
accordance with subsection (i) of this section.
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(h) In accordance with Occupations Code, §55.004(b), the de-
partment’s commissioner or the commissioner’s designee may waive
any prerequisite to obtaining a registration after reviewing the creden-
tials of an applicant who is eligible to apply under subsection (f) or (g)
of this section.

(i) If the department issues an initial registration pursuant to
subsection (f) or (g) of this section to an applicant who is a military
service member, military veteran, or military spouse, the department
will assess whether the applicant has met all registration requirements
of this state. The department will provide this assessment in writing,
which may be by electronic means, to the applicant at the time the reg-
istration is issued. If the applicant has not met all registration require-
ments of this state, the applicant must provide proof of completion at
the time of the first application for registration renewal. A registration
will not be renewed, will be allowed to expire, and will become inef-
fective if the applicant does not provide proof of completion at the time
of the first application for registration renewal.

(j) Notwithstanding any other law, the department will waive
the registration application fees paid to the state for an applicant de-
scribed in paragraph (1) or (2) of this subsection. An applicant shall
provide any proof requested by the department that the applicant is:

(1) A military service member or military veteran whose
military service, training, or education substantially meets all applica-
ble requirements for the registration; or

(2) A military service member, military veteran, or military
spouse who holds a current registration issued by another jurisdiction
that has registration requirements that are substantially equivalent to
the requirements for the registration in this state.

(k) For registration renewal, the department will exempt an in-
dividual who holds a registration issued by the department from any
increased fee or other penalty imposed for failing to renew the registra-
tion in a timely manner if the individual establishes to the satisfaction
of the program director that the individual failed to renew the registra-
tion in a timely manner because the individual was serving as a military
service member.

(1) A military service member who holds a registration is en-
titled to two years of additional time beyond the expiration date of the
registration to complete:

(1) any continuing education requirements; and

(2) any other requirement related to the renewal of the mil-
itary service member’s registration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603799

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

+ 3 .
25 TAC §140.170
STATUTORY AUTHORITY

The repeal is authorized by Occupations Code, Chapter 55,
which includes state agency rulemaking authorization related

to its requirements and provisions, and §§455.051, 504.051,
1952.051, and 1953.051, which authorize the adoption of
rules needed for the department to perform its licensing and
regulatory duties under those chapters for massage therapists,
chemical dependency counselors, code enforcement officers,
and sanitarians, respectively. The new §140.434 for chemical
dependency counselors, which relates to child custody and
adoption evaluations conducted in certain suits affecting the
parent-child relationship, is authorized by Family Code, Chapter
107 and HB 1449. The repeal is also authorized by Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.

The repeal affects Occupations Code, Chapters 55, 455, 504,
1952, and 1953.

$§140.170.  Registration of Military Service Members, Military Veter-
ans, and Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603800

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER H. MASSAGE THERAPISTS
DIVISION 3. MASSAGE THERAPISTS

25 TAC §140.315

STATUTORY AUTHORITY

The repeal is authorized by Occupations Code, Chapter 55,
which includes state agency rulemaking authorization related
to its requirements and provisions, and §§455.051, 504.051,
1952.051, and 1953.051, which authorize the adoption of
rules needed for the department to perform its licensing and
regulatory duties under those chapters for massage therapists,
chemical dependency counselors, code enforcement officers,
and sanitarians, respectively. The new §140.434 for chemical
dependency counselors, which relates to child custody and
adoption evaluations conducted in certain suits affecting the
parent-child relationship, is authorized by Family Code, Chapter
107 and HB 1449. The repeal is also authorized by Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.

The repeal affects Occupations Code, Chapters 55, 455, 504,
1952, and 1953.

§140.315.  Active Military Duty.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603801

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

DIVISION 7. COMPLAINTS, VIOLATIONS
AND SUBSEQUENT DISCIPLINARY ACTIONS
25 TAC §140.378

STATUTORY AUTHORITY

The repeal is authorized by Occupations Code, Chapter 55,
which includes state agency rulemaking authorization related
to its requirements and provisions, and §§455.051, 504.051,
1952.051, and 1953.051, which authorize the adoption of
rules needed for the department to perform its licensing and
regulatory duties under those chapters for massage therapists,
chemical dependency counselors, code enforcement officers,
and sanitarians, respectively. The new §140.434 for chemical
dependency counselors, which relates to child custody and
adoption evaluations conducted in certain suits affecting the
parent-child relationship, is authorized by Family Code, Chapter
107 and HB 1449. The repeal is also authorized by Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.

The repeal affects Occupations Code, Chapters 55, 455, 504,
1952, and 1953.

§140.378.  Licensing of Military Service Members, Military Veterans,
and Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603802

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢
25 TAC §140.378
STATUTORY AUTHORITY

The new rule is authorized by Occupations Code, Chapter 55,
which includes state agency rulemaking authorization related
to its requirements and provisions, and §§455.051, 504.051,
1952.051, and 1953.051, which authorize the adoption of

rules needed for the department to perform its licensing and
regulatory duties under those chapters for massage therapists,
chemical dependency counselors, code enforcement officers,
and sanitarians, respectively. The new §140.434 for chem-
ical dependency counselors, which relates to child custody
and adoption evaluations conducted in certain suits affecting
the parent-child relationship, is authorized by Family Code,
Chapter 107 and HB 1449. The new rule is also authorized by
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.

The new rule affects Occupations Code, Chapters 55, 455, 504,
1952, and 1953.

$140.378.  Licensing of Military Service Members, Military Veterans,
and Military Spouses.

(a) This section sets out initial licensing and license renewal
procedures specific to military service members, military veterans, and
military spouses, pursuant to Occupations Code, Chapter 55 (relating
to Licensing of Military Service Members, Military Veterans, and Mil-
itary Spouses). For purposes of this section:

(1) "Active duty" means current full-time military service
in the armed forces of the United States or active duty military service
as a member of the Texas military forces, as defined by Government
Code, §437.001 or similar military service of another state.

(2) "Armed forces of the United States" means the army,
navy, air force, coast guard, or marine corps of the United States or a
reserve unit of one of those branches of the armed forces.

(3) "License" means a license, certificate, registration, per-
mit, or other form of authorization required by law or a state agency
rule that must be obtained by an individual to engage in a particular
business.

(4) "Military service member" means a person who is on
active duty.

(5) "Military spouse" means a person who is married to a
military service member.

(6) "Military veteran" means a person who has served on
active duty and who was discharged or released from active duty.

(b) Anapplicant shall provide documentation acceptable to the
department of the applicant’s status as a military service member, mil-
itary veteran, or military spouse. Acceptable documentation includes,
but is not limited to, copies of official documents such as military ser-
vice orders, marriage licenses, and military discharge records. The ap-
plication of a person who fails to provide documentation of his or her
status shall not be processed under this section.

(c) Upon request, an applicant shall provide proof specified
by, or otherwise acceptable to, the department of current licensure is-
sued by another jurisdiction. Upon request, the applicant shall provide
proof that the licensing requirements of that jurisdiction are substan-
tially equivalent to the licensing requirements of this state.

(d) The department’s authority to require an applicant to un-
dergo a criminal history background check, and the timeframes associ-
ated with that process, are not affected by the provisions of this section.

(e) For an application for a license submitted by a verified mil-
itary service member or military veteran, the applicant shall receive
credit towards any licensing requirements, except an examination re-
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quirement, for verified military service, training, or education that the

that has licensing requirements that are substantially equivalent to the

department determines is relevant to the licensing requirements, unless

requirements for the license in this state.

he or she holds a restricted license issued by another jurisdiction or has
a criminal history for which adverse licensure action is authorized by
law.

(f) _An applicant who is a military service member, military

(k) For license renewal, the department will exempt an indi-
vidual who holds a license issued by the department from any increased
fee or other penalty imposed for failing to renew the license in a timely
manner if the individual establishes to the satisfaction of the program

veteran, or military spouse holding a current, unrestricted license is-

director that the individual failed to renew the license in a timely man-

sued by another jurisdiction that has substantially equivalent require-

ner because the individual was serving as a military service member.

ments to the requirements for licensure in this state shall complete and
submit an application form and a supplemental application form for
military service member, veteran, or military spouse. As soon as prac-
ticable after a complete application under this subsection is filed, the
department will process and issue a license to an applicant who holds
such a license, satisfies the application and supplemental application
requirements, and meets the requisite substantial equivalency require-
ments of the other state, if the applicant has no unresolved allegations
or criminal background relevant to the license, and there are no other
facts or circumstances providing grounds for denial of the license. The
license will have the same term as the applicable license type issued
under the Act and this subchapter. Renewal of the license shall be in
accordance with subsection (i) of this section.

(g) An applicant who is a military service member, military
veteran, or military spouse who held a license under the Act and this
subchapter within the five years preceding the application date, and
without restriction, shall complete and submit an application form and
a supplemental application form for military service member, veteran,
or military spouse. As soon as practicable after a complete application
under this subsection is filed, the department will process and issue a li-
cense under the Act and this subchapter to an applicant who held such a
license and who satisfies the application and supplemental application
requirements, if the applicant has no unresolved allegations or crimi-
nal background relevant to the license, and there are no other facts or
circumstances providing grounds for denial of the license. Renewal of
the license shall be in accordance with subsection (i) of this section.

(h) In accordance with Occupations Code, §55.004(b), the de-
partment’s commissioner or the commissioner’s designee may waive
any prerequisite to obtaining a license after reviewing the credentials
of an applicant who is eligible to apply under subsection (f) or (g) of
this section.

(1) If the department issues an initial license to an applicant
pursuant to subsection (f) or (g) of this section to an applicant who
is a military service member, military veteran, or military spouse, the
department will assess whether the applicant has met all licensing re-
quirements of this state. The department will provide this assessment
in writing, which may be by electronic means, to the applicant at the
time the license is issued. If the applicant has not met all licensing re-
quirements of this state, the applicant must provide proof of completion
at the time of the first application for license renewal. A license will
not be renewed, will be allowed to expire, and will become ineffective
if the applicant does not provide proof of completion at the time of the
first application for licensure renewal.

(j) Notwithstanding any other law, the department will waive
the registration application fees paid to the state for an applicant de-
scribed in paragraph (1) or (2) of this subsection. An applicant shall
provide any proof requested by the department that the applicant is:

(1) A military service member or military veteran whose
military service, training, or education substantially meets all applica-
ble requirements for the license; or

(2) A military service member, military veteran, or mili-
tary spouse who holds a current license issued by another jurisdiction

(1) A military service member who holds a license is entitled
to two years of additional time beyond the expiration date of the license

to complete:
(1) any continuing education requirements; and

(2) any other requirement related to the renewal of the mil-
itary service member’s license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603803

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER I. LICENSED CHEMICAL
DEPENDENCY COUNSELORS

25 TAC §140.417, §140.433

STATUTORY AUTHORITY

The repeals are authorized by Occupations Code, Chapter 55,
which includes state agency rulemaking authorization related
to its requirements and provisions, and §§455.051, 504.051,
1952.051, and 1953.051, which authorize the adoption of
rules needed for the department to perform its licensing and
regulatory duties under those chapters for massage therapists,
chemical dependency counselors, code enforcement officers,
and sanitarians, respectively. The new §140.434 for chemical
dependency counselors, which relates to child custody and
adoption evaluations conducted in certain suits affecting the
parent-child relationship, is authorized by Family Code, Chap-
ter 107 and HB 1449. The repeals are also authorized by
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.

The repeals affect Occupations Code, Chapters 55, 455, 504,
1952, and 1953.

$140.417. Renewal of License by Active Military Members.

$140.433.  Licensing, Certification, or Registration of Military Ser-
vice Members, Military Veterans, and Military Spouses.

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603804

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢
25 TAC §140.433, §140.434
STATUTORY AUTHORITY

The new rules are authorized by Occupations Code, Chap-
ter 55, which includes state agency rulemaking authorization
related to its requirements and provisions, and §§455.051,
504.051, 1952.051, and 1953.051, which authorize the adoption
of rules needed for the department to perform its licensing and
regulatory duties under those chapters for massage therapists,
chemical dependency counselors, code enforcement officers,
and sanitarians, respectively. The new §140.434 for chemical
dependency counselors, which relates to child custody and
adoption evaluations conducted in certain suits affecting the
parent-child relationship, is authorized by Family Code, Chap-
ter 107 and HB 1449. The new rules are also authorized by
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.

The new rules affect Occupations Code, Chapters 55, 455, 504,
1952, and 1953.

§140.433.  Licensing, Certification, or Registration of Military Ser-
vice Members, Military Veterans, and Military Spouses.

(a) This section sets out certain initial licensing and license
renewal procedures specific to military service members, military vet-
erans, and military spouses, pursuant to Occupations Code, Chapter 55
(relating to Licensing of Military Service Members, Military Veterans,
and Military Spouses). For purposes of this section:

(1) "Active duty" means current full-time military service
in the armed forces of the United States or active duty military service
as a member of the Texas military forces, as defined by Government
Code, §437.001 or similar military service of another state.

(2) "Armed forces of the United States" means the army,
navy, air force, coast guard, or marine corps of the United States or a
reserve unit of one of those branches of the armed forces.

(3) "License" means a license, certificate, registration, per-
mit, or other form of authorization required by law or a state agency
rule that must be obtained by an individual to engage in a particular
business.

(4) "Military service member" means a person who is on
active duty.

(5) "Military spouse" means a person who is married to a
military service member.

(6) "Military veteran" means a person who has served on
active duty and who was discharged or released from active duty.

(b) Anapplicant shall provide documentation acceptable to the
department of the applicant’s status as a military service member, mil-
itary veteran, or military spouse. Acceptable documentation includes,

but is not limited to, copies of official documents such as military ser-
vice orders, marriage licenses, and military discharge records. The ap-
plication of a person who fails to provide documentation of his or her
status will not be processed under this section.

(¢) Upon request, an applicant shall provide proof specified
by, or otherwise acceptable to, the department of current licensure is-
sued by another jurisdiction. Upon request, the applicant shall provide
proof specified by, or otherwise acceptable to, the department, that the
licensing requirements of that jurisdiction are substantially equivalent
to the licensing requirements of this state.

(d) The department’s authority to require an applicant to un-
dergo a criminal history background check, and the timeframes associ-
ated with that process, are not affected by the provisions of this section.

(e) For an application for a license under this subchapter sub-
mitted by a verified military service member or military veteran, the
applicant will receive credit towards any licensing or internship re-
quirements, except an examination requirement, for verified military
service, training, or education that the department determines is rele-
vant, as applicable, to the occupation or licensing requirements, unless
he or she holds a restricted license issued by another jurisdiction or has
a criminal history for which adverse licensure action is authorized by
law.

(f) An applicant who is a military service member, military
veteran, or military spouse holding a current, unrestricted, license is-
sued by another jurisdiction that has substantially equivalent require-
ments to the requirements for licensure in this state shall complete and
submit an application form and a supplemental application form for
military service member, veteran, or military spouse. As soon as prac-
ticable after a complete application under this subsection is filed, the
department will process and issue a license under this subchapter to an
applicant who holds such a license, satisfies the application and sup-
plemental application requirements, and meets the requisite substan-
tial equivalency requirements of the other state, if the applicant has no
unresolved allegations or criminal background relevant to the license,
and there are no other facts or circumstances providing grounds for de-
nial of the license. The license will have the same term as a license
for the same license type otherwise issued under the Act and this sub-
chapter. Renewal of a license issued under this subsection shall be in
accordance with subsection (i) of this section.

(g) An applicant who is a military service member, military
veteran, or military spouse who held a license under the Act and this
subchapter within the five years preceding the application date, and
without restriction, shall complete and submit an application form and
a supplemental application form for military service member, veteran,
or military spouse. As soon as practicable after a complete application
under this subsection is filed, the department will process and issue a
license under this subchapter to an applicant who held such a license
and who satisfies the application and supplemental application require-
ments, if the applicant has no unresolved allegations or criminal back-
ground relevant to the license, and there are no other facts or circum-
stances providing grounds for denial of the license. The license will
have the same term as a license for the same license type otherwise
issued under the Act or this subchapter. Renewal of a license issued
under this subsection shall be in accordance with subsection (i) of this
section.

(h) In accordance with Occupations Code, §55.004(b), the de-
partment’s commissioner or the commissioner’s designee may waive
any prerequisite to obtaining a license under the Act or this subchapter
after reviewing the credentials of an applicant who is eligible to apply
under subsection (f) or (g) of this section.
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(1) If the department issues an initial license under this sub-
chapter pursuant to subsection (f) or (g) of this section to an applicant

(1) otherwise qualified by law to conduct such an evalua-

tion; or

who is a military service member, military veteran, or military spouse,
the department will assess whether the applicant has met all licensing
requirements of this state. The department will provide this assessment
in writing, which may be by electronic means, to the applicant at the
time the license under this subchapter is issued. If the applicant has
not met all licensing requirements under the Act and this subchapter,
the applicant must provide proof of completion at the time of the first
application for license renewal under this subchapter. A license under
this subchapter will not be renewed, will be allowed to expire, and will
become ineffective if the applicant does not provide proof of comple-
tion at the time of the first application for renewal of the license.

(j) Notwithstanding any other law, the department will waive
the registration application fees paid to the state for an applicant de-
scribed in paragraph (1) or (2) of this subsection. An applicant shall
provide any proof requested by the department that the applicant is:

(1) A military service member or military veteran whose
military service, training, or education substantially meets all applica-
ble requirements for the license under this subchapter; or

(2) A military service member, military veteran, or mili-
tary spouse who holds a current license issued by another jurisdiction
that has licensing requirements that are substantially equivalent to the
requirements for the license under this subchapter.

(k) For license renewal under this subchapter, the department
will exempt an individual who holds a license under this subchapter
from any increased fee or other penalty imposed for failing to renew
the license in a timely manner if the individual establishes to the satis-
faction of the program director that the individual failed to renew the
license in a timely manner because the individual was serving as a mil-
itary service member.

(1) A military service member who holds a license under this
subchapter is entitled to two years of additional time beyond the expi-
ration date of the license to complete:

(1) any continuing education requirements; and

(2) any other requirement related to the renewal of the mil-
itary service member’s license.

§140.434.  Prohibition related to Child Custody and Adoption Eval-
uations.

(a) An individual who holds a license as an LCDC does not
have a license required under Family Code, §107.104(b)(1) (relating
to Child Custody Evaluator: Minimum Qualifications) or under Fam-
ily Code, §107.154(b)(1) (relating to Adoption Evaluator: Minimum
Qualifications), to qualify the LCDC under those subsections, as a li-
censee, to conduct a child custody or adoption evaluation. An LCDC
is prohibited from conducting a child custody evaluation under Family
Code, Chapter 107, Subchapter D (relating to Child Custody Evalua-
tion), and as defined therein, except as described in subsection (b) of
this section, and from conducting an adoption evaluation under Fam-
ily Code, Chapter 107, Subchapter E (relating to Adoption Evaluation),
and as defined therein, except as described in subsection (b) of this sec-
tion.

(b) An individual who holds a license as an LCDC may con-
duct a child custody evaluation under Family Code, Chapter 107, Sub-
chapter D, or an adoption evaluation under Family Code, Chapter 107,
Subchapter E, §§107.151-107.163, only if the individual is acting con-
sistent with the applicable Subchapter and subsection (a) of this section,
and is:

(2) appointed by a court to conduct the evaluation under
Family Code, §107.106 (relating to Exception to Qualifications Re-
quired to Conduct Child Custody Evaluation) or under Family Code,
§107.155 (relating to Exception to Qualifications Required to Conduct
Adoption Evaluation).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603805

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

CHAPTER 157. EMERGENCY MEDICAL
CARE

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes amendments to §§157.2, 157.5,
157.11 - 157.14, 157.16, 157.32 - 157.34, 157.36, 157.38,
157.43, and 157.44, the repeal of §157.3 and new §157.3, con-
cerning Emergency Medical Services (EMS) provider licensing.

BACKGROUND AND PURPOSE

The rules are necessary to comply with Health and Safety Code,
Chapter 773, Subchapter C, which requires the department to
issue EMS provider licenses in accordance with this chapter.

Senate Bill (SB) 8 and House Bill 3556, 83rd Legislation, Regu-
lar Session, 2013, added Health and Safety Code, §773.05712,
which requires licensed EMS providers to declare an Adminis-
trator of Record.

SB 1899, 84th Legislation, Regular Session, 2014, added
Health and Safety Code, §773.05715 and §773.05716 that re-
quires emergency medical service providers have a permanent
physical location as the provider's primary place of business,
and to own or hold a long-term lease for its equipment and
vehicles.

SB 219, 84th Legislation, Regular Session, 2014, requires
changing the name of Emergency Medical Technician-Inter-
mediate (EMT-I) to Advanced Emergency Medical Technician
(AEMT). SB 219 also amended Health and Safety Code, Chap-
ter 773 by replacing the outdated references to the "Board of
Health" with the rulemaking authority of the "Executive Com-
missioner" and the "department" due to the 2004 department
reorganization.

SB 1574, 84th Legislation, Regular Session, 2014, added
Health and Safety Code, §81.012 that requires entities using
emergency response employees or volunteers to have a desig-
nated infection control officer to deal with employees' exposure
to reportable diseases through blood or other body fluids.

These and other rules amendments reflects years of input from
Emergency Medical Services (EMS) stakeholders to the Gover-
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nor's EMS and Trauma Advisory Council (GETAC) on ways to
improve the Texas EMS system through rules amendments and
provides clarification to current rules.

These proposed rules are the product of more than 15 public,
statewide stakeholder meetings between members of the EMS
Committee of GETAC and department staff. They represent a
grass roots process of feedback and deliberation garnered dur-
ing more than 100 hours of meetings between emergency med-
ical personnel and state EMS officials. On December 11, 2015,
the EMS Committee supported these proposed revisions and
made a recommendation to GETAC to support the proposed
rules.

The draft rules were reviewed by GETAC at meetings on January
27, 2016 and February 12, 2016, GETAC voted unanimously,
recommending the draft rules be proposed to the State Health
Services Council.

The purpose of the revisions to the rules is to comply with new
legislation and update current rule language to reflect state and
national trends. These rules will affect more than 63,000 EMS
personnel, 800 EMS Providers and the 4 million patients that the
EMS and Trauma system treat and transport annually.

The rules are also in compliance with Government Code,
§2001.039, and requires that each state agency review and
consider for readoption each rule adopted by that agency pur-
suant to the Government Code, Chapter 2001 (Administrative
Procedure Act). Sections 157.2, 157.3, 157.5, 157.11 - 157.14,
157.16, 157.32 -157.34, 157.36, 157.38, 157.43, and 157.44
have been reviewed, and the department has determined that
reasons for adopting the section continues to exist because
rules on this subject are needed.

SECTION-BY-SECTION SUMMARY

Section 157.2, Definitions, incorporates modifications to existing
rules by adding several new definitions and updating language
and terms to current standards.

Section 157.3, Processing EMS Providers Licenses and Appli-
cations for EMS Personnel Certification and Licensure, was re-
pealed and rewritten as a new rule to incorporate modifications
to existing rules and update language to current terms and prac-
tices. This section rewrite develops and clarifies the time periods
by which the department reviews applications for completeness
and processes applications to make eligibility determinations of
applicants for various EMS certifications, licenses and approvals
as required by Texas Government Code, Chapter 2001.

Section 157.5, Rule Exception Requests, incorporates modifi-
cations to existing rules to update language in alignment with
current terms and practices. Replaces bureau chief with the de-
partment and removes EMT-Intermediate and adds Advanced
Emergency Medical Technician.

Section 157.11, Requirements for Emergency Medical Services
Provider Licensing, incorporates modifications to existing rules
to existing language and terms to current standards and prac-
tices. Amendments to current rules were also added due to leg-
islation from SB 1899 and SB 1574. The changes required by
SB 1899 were based on the ongoing steps being taken to reduce
and prevent fraud within the EMS industry in Texas.

Section 157.11(c)(7)(D) prevents entities from adopting a decep-
tively similar name to an established license EMS Provider, city,
county or Regional Advisory Council.

Section 157.11(c)(7)(F) is added language due to legislation
from SB 1899 requirements for EMS Providers. This additional
requirement mandates an EMS provider declare the address of
their main business location, normal business hours, and map
of service area. It also stipulates only one EMS Provider per
location, and requires the provider to retain at that location until
the next licensing period, unless otherwise approved by the
department.

Section 157.11(c)(7)(G) outlines the education requirements for
the administrator of record (AOR), per SB 8, 83rd Legislature,
Regular Session, 2013, requirement for additional education and
continuing education for AORs.

Section 157.11(c)(7)(J) provides the department with a staffing
plan that addresses coverage of a service area which includes a
process to manage communication after normal business hours
have concluded.

Section 157.11(c)(7)(O) states that an EMS provider must pro-
vide the department with a list of equipment with identifiable or
legible serial numbers at the initial or renewal application for an
EMS Provider license.

Section 157.11(c)(7)(Q) states that an EMS provider must attest
that each authorized vehicle has its own set of required equip-
ment.

Section 157.11(c)(7)(S) states that an EMS provider will attest or
provide documentation that the applicant and/or its management
staff participates in the local regional advisory council.

Section 157.11(e)(3) states that ambulance vehicles must meet
minimum national ambulance vehicle body type, dimension and
safety criteria standards.

Section 157.11(g)(3) states that the staffing plan requires proof
that the personnel has completed a jurisprudence examination.

Section 157.11(j)(2) requires that all patient equipment shall be
clean and fully operational and have a backup power source, if
applicable.

Section 157.11(k)(1) - (3) explains what kind of patients and at
what level of care is expected to be provided by each type of
ambulance.

Section 157.11(k)(2)(F) requires waveform capnography be
used when preforming or monitoring endotracheal intubation
patients as of January 1, 2018, which is the standard throughout
the nation.

Section 157.11(k)(3)(C) requires an active 12-lead capability car-
diac monitor/defibrillator by January 1, 2020, which is the stan-
dard throughout the nation.

Section 157.11(m)(1)(C) requires an EMS provider, who is not
the primary provider in an area where it plans to sell subscrip-
tions, to provide to subscription plan participants a written notice
that it is not the primary provider in that area and additionally re-
quires said provider to provide a copy of this notice to the primary
provider in the area and to the department within 30 days before
it begins its subscription enroliment period.

Section 157.11(n) requires an EMS provider have a plan in place
for the ongoing monitoring of patient care quality provided by
the EMS provider's personnel and the collection of patient care
data as required by 25 Texas Administrator Code, Chapter 103,
concerning the reporting requirements for EMS providers.
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Section 157.11(n)(15) sets standards for the maintenance and
location of medical records.

Section 157.11(n)(27)(F) as required by U.S. Code, Title 42,
Chapter 6A, Subchapter XXIV, Part G, each EMS Provider
must have an educated designated infection control officer
to enhance communication between hospitals and the EMS
Provider.

Section 157.11(n)(27)(J) requires a policy explaining the process
to secure medications, fluids and controlled substances on am-
bulances which are in compliance with local, state, and federal
laws and rules.

Section 157.11(p) states that a provisional license shall be ef-
fective for no more than "30 days" instead of "45 days" from the
date of issuance.

Section 157.11(r) outlines the process that the department will
use to conduct surveys, inspections and investigations.

Section 157.11(u) outlines the process that the department will
use when conducting a complaint investigation.

Section 157.12, Rotor-wing Air Ambulance Operations, and
157.13, Fixed-wing Air Ambulance Operations, incorporate
modifications into existing rules, bringing language and terms
up to current standards to include ensuring the air unit meets
air worthiness stats per federal regulations. Changes include
documentation of the knowledge and experiences of the medical
director when treating and transporting patients by air. Also,
includes the removal of language stipulating bodily injury and
property damage insurance coverage amounts for the aircraft
provider as these amounts are already set by federal regula-
tions. Adds language requiring permanently installed climate
control equipment to provide an environment appropriate for the
medical needs of patients.

Section 157.14 adds requirements for a First Responder Organ-
ization License (FRO) to include incorporation of U.S. Code, Ti-
tle 42, Chapter 6A, Subchapter XXIV, Part G, §300ff-136 and
SB 1574 requirements for the designation of an infection control
officer. Additionally, it requires that FRO License applications in-
clude response, dispatch and treatment protocols including an
equipment and supply list to treat adult, pediatric and neonatal
patients.

Section 157.16, Emergency Suspension, Suspension, Proba-
tion, Revocation or Denial of a Provider License, incorporates
modifications into existing rules, adds language and terms to in-
clude allowing the department to take disciplinary action based
on action taken by other states or federal agencies. Additional
modification includes notifying the AOR and the EMS Provider
license holder of pending disciplinary action by the department.

Section 157.32, Emergency Medical Services Education Pro-
gram and Course Approval, incorporates modifications into ex-
isting rules to meet current national education standards by in-
creasing the minimum required hours needed to complete an
Emergency Care Attendant course, an EMT-Basic course, an
Advanced EMT course and a EMT-Paramedic course. An addi-
tional amendment was included to change the name of the "In-
termediate EMT-I" to "Advanced EMT" which was changed by
SB 219 and reflects a national name change.

Language was added in §157.32(d)(2)(C) to ensure that the
sponsor of an education program has the required equipment
and resources to conduct the program.

Language was added as required by U.S. Code, Title 42, Chap-
ter 6A, subchapter XXIV, Part G, stipulating each EMS Provider
must have an educated designated infection control officer to en-
hance communication between program, hospitals and the stu-
dent taking the program.

Section 157.32(i)(2)(A) provides detailed information on what the
department expects to be provided when receiving a self-study
submitted by the applicant. Throughout this rule language was
added to ensure medical oversight must be involved in all as-
pects of the education program.

Section 157.32(p)(25) was added to ensure online or distance
learning classes must meet the same standards as outlined in
this rule.

Section 157.33, Certification, incorporates modifications to ex-
isting rule language and terms to reflect current standards and
includes provisions requiring fingerprinting of EMS personnel as
directed in Government Code, §411.087 and §411.110 and as
required in §157.37 relating to Certification or Licensure of Per-
sons with Criminal Backgrounds. The following responsibilities
included for EMS personnel were also added:

- to complete an accurate patient care record;
- to report abuse or injury to a patient;
- to follow the medical director's protocols and policies;

- take precautions to prevent misappropriation of medication,
maintain skills and knowledge of level of certification; and

- to notify the department within 30 days of a change of address.

Section 157.34, Recertification, incorporates modifications into
existing rule language and terms to reflect current standards and
includes the EMS jurisprudence exam as required by SB 1899.
The Advanced EMT replaced the EMT-I in this rule.

Section 157.36, Criteria for Denial and Disciplinary Actions for
EMS Personnel and Applicants and Voluntary Surrender of a
Certificate or License, incorporates modifications into existing
rules by clarifying current language and adding additional actions
the department may take, including disciplinary actions against
EMS personnel certification. Disciplinary action may be taken by
the department against a person's certification or license for the
following additional reasons:

- failing to report abuse or injury to a patient to employer or legal
authority within 24 hours;

- turning over or delegating care to person whom has the lacks
of education or skills to treat the patient at the appropriate level
required,;

- failing to take precautions to prevent misappropriation of med-
ication;

- cheating on a test to gain or renew certification/license by de-
partment;

- using drugs or alcohol that could possibly endanger patient
health and safety;

- failing to transport the patient to an appropriate medical facility;
- failing to contact medical control when required;

- falsifying an employment application that would affect the hiring
process;

- falsifying clinical documentation as a student;
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- falsifying required daily check sheets;

- engaging in act(s) of dishonesty which relates to the EMS pro-
fession,

- behavior exploiting the EMS personnel- patient relationship in
a sexual way;

- falsifying information provided to the department;

- engaging in a pattern of behavior that demonstrates routine re-
sponse to medical emergencies without being under the medical
oversite or with an EMS Provider or FRO; and

- disciplinary action taken by another state, U.S. territory, Na-
tional Registry of EMT or any other national recognized organi-
zation that provides or renews certification/license.

Section 157.38, Continuing Education, incorporates modifica-
tions into existing rule language and terms to reflect current stan-
dards. It requires a continuing education program to designate
an infection control officer and to verify that it has physician med-
ical oversight when its students are involved with patient care.

Section 157.43, Course Coordinator Certification, incorporates
modifications into existing rule language by increasing the teach-
ing experience requirement for a course coordinator to four years
of experience in EMS. It also ensures physician medical over-
sight when education is conducted, especially when performing
clinic time or advance level skills within an ambulance. Lan-
guage was also added to require more detail be provided to stu-
dents regarding what to expect from an EMS education program,
and what is required to gain certification/license in Texas. It also
requires education to be provided to all students regarding cur-
rent Texas EMS laws, rules and policies, per SB 1899.

Section 157.43(h)(20) requires that a course coordinator notify
the department when leaving as the course coordinator for an
ongoing EMS education program.

Section 157.43(m)(3)(AA) explains what is considered unprofes-
sional conduct by the department such as retaliation; discrimina-
tion; and verbal or physical abuse; or inappropriate physical or
sexual conduct.

Section 157.44(f), Emergency Medical Service Instructor Certi-
fication, incorporates modifications to existing rules by requiring
an EMS Instructor to document at least 8 hours every two years
of providing or observing EMS care being giving in an ambu-
lance, hospital or clinic to enhance and reinforce the instructors'
knowledge of the Texas EMS system.

Section 157.44(i)(2)(W) and (X) allows the department to take
disciplinary action against an instructor for failing to notify the de-
partment if the instructor learns of a student applicant that was
arrested, convicted, had deferred adjudication or deferred pros-
ecution.

Section 157.44(i)(2)(Y), provides what is considered unprofes-
sional conduct by the department such as retaliation; discrim-
ination; verbal or physical abuse; or inappropriate physical or
sexual conduct.

FISCAL NOTE

Mr. Joseph Schmider, Office of EMS/Trauma Systems Coordi-
nation, has determined that for each year of the first five years
that the sections will be in effect, there will be no fiscal implica-
tions to state government but there will be minimal fiscal implica-
tions to local governments (such as cities or counties) as a result
of enforcing and administering the sections as proposed. During

more than 15 statewide stakeholder meetings, the department
conducted informal surveys and determined that a large major-
ity of the current EMS Providers already carry this additional new
equipment.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS AND
ECONOMIC COSTS TO PERSONS

Mr. Schmider has also determined that there will be an adverse
impact on small businesses or micro-businesses or persons
who are required to comply with the rules as proposed. These
rules will implement new requirements for applicants seeking to
gain and maintain an EMS provider license or EMS providers
renewing license or certification in Texas, these additional
requirements are the following:

- ongoing cost for eight hours per year of continuing education
for an EMS Provider's Administrator of Record;

- EMS personnel will have to complete a jurisprudence exami-
nation as required in SB 1899, and is expected to be around $40
per person every four years;

- the purchase of a waveform capnography for each advance
life support ambulance that performs endotracheal intubation by
January 1, 2018, with the cost range between $1500 to $3000
per unit; and

- the purchase of an active 12-lead capability cardiac monitor/de-
fibrillator for each advance life support ambulance by January 1,
2020, with the cost range between $4000 to $10,000 per device.

IMPACT ON LOCAL EMPLOYMENT
There is no anticipated negative impact on local employment.
PUBLIC BENEFIT

In addition, Mr. Schmider has also determined that for each year
of the first five years the sections are in effect, the public will ben-
efit from adoption of the sections. The public benefit anticipated
as a result of enforcing and administering these sections will be
better educated EMS personnel on Texas rules and laws and
enhance medical oversite will significantly reduce the incidence
of fraud, waste and abuse by licensed EMS providers. The ad-
ditional requirements concerning the new equipment which in-
cludes the waveform capnography and active 12-lead capability
cardiac monitor/defibrillator will enhance the patient care being
provided throughout Texas and shall improve a more favorable
outcome for the 4 million patients that the EMS system treats
annually.

REGULATORY ANALYSIS

The department has determined that this proposed rules are not
a "major environmental rule" as defined by Government Code,
§2001.0225. "Maijor environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment or
reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner's right to his or her property that
would otherwise exist in the absence of government action and,
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therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Joseph
Schmider, Office of EMS/Trauma Systems Coordination, Health
Care and Quality Section, Division of Regulatory Services,
Department of State Health Services, Mail Code 1876, P.O.
Box 149347, Austin, Texas 78714-9347, (512) 834-6700, or by
email to Joseph.Schmider@dshs.state.tx.us. Comments will be
accepted for 30 days following the publication of the proposal to
the Texas Register.

PUBLIC HEARING

A public hearing to receive comments on the proposal will be
scheduled after publication in the Texas Register and will be
held at the Department of State Health Services, 1100 West
49th Street, Austin, Texas. The meeting date will be posted on
the home page of the EMS/Trauma Systems under "News/Fea-
tures found at the following link: http://www.dshs.state.tx.us/em-
straumasystems/. Please contact Joseph Schmider by phone
at (512) 834-6737, or Joseph.Schmider@dshs.state.tx.us if you
have questions.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed
by legal counsel and found to be within the state agencies' au-
thority to adopt.

SUBCHAPTER A. EMERGENCY MEDICAL
SERVICES - PART A

25 TAC §§157.2, 157.3, 157.5

STATUTORY AUTHORITY

The amendments and new section are authorized by the Texas
Health and Safety Code, Chapter 773 and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which au-
thorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by the
department and for the administration of Chapter 1001, Texas
Health and Safety Code. Review of the rules implements Gov-
ernment Code, §2001.039.

The amendments and new section affect Government Code,
Chapter 531; and Health and Safety Code, Chapters 773 and
1001.

§157.2.  Definitions.

The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Abandonment - Leaving a patient without appropriate
medical care once patient contact has been established, unless emer-
gency medical services personnel are following medical director's pro-
tocols, a physician directive or the patient signs a release; turning the
care of a patient over to an individual of lesser education [training]
when advanced treatment modalities have been initiated [te include;
but net limited to; IVs; intubation; and drug therapy].

(2) Accreditation - Formal recognition by a national as-
sociation of a provider's service or an education program based on
[wolantarily met] standards established by that association.

(3) Act - Emergency Medical Services Act, Health and
Safety Code, Chapter 773.

(4) Administrator of Record (AOR) - The administrator for
an EMS provider which meets the requirements of Health and Safety
Code, §773.05712 and §773.0415.

(5) Advanced Emergency Medical Technician (AEMT) -
An individual who is certified by the department and is minimally pro-
ficient in performing skills required to provide emergency prehospital
or interfacility care by initiating and maintaining under medical super-
vision certain procedures, including intravenous therapy and endotra-
cheal or esophageal intubation.

(6) [#H] Advanced life support (ALS) - Emergency prehos-
pital or interfacility care that uses invasive medical acts which would
include ALS assessment. The provision of advanced life support shall
be under the medical supervision and control of a licensed physician.

(7) [€5)] Advanced life support (ALS) vehicle - A vehicle
that is designed for transporting the sick and injured and that meets the
requirements of §157.11(j)(2) of this title (relating to Requirements for
an EMS Provider License) as an advanced [a basie] life support vehicle
and has sufficient equipment and supplies for providing advanced level
of care based on national standards and the EMS provider's medical
director approved treatment protocols [intravenous therapy and ende-
tracheal or esophageal intubation or beth].

(8) Advanced Life Support assessment - Assessment per-
formed by an AEMT or paramedic that qualify as advanced life sup-
port based upon initial dispatch information, when it could reasonably
be believed that the patient was suffering from an acute condition that
may require advanced skills.

(9) [€6)] Air ambulance provider - A person who op-
erates/leases a fixed-wing or rotor-wing air ambulance aircraft,
equipped and staffed to provide a medical care environment on-board
appropriate to the patient's needs. The term air ambulance provider
is not synonymous with and does not refer to the Federal Aviation
Administration (FAA) air carrier certificate holder unless they also
maintain and control the medical aspects that are consistent with EMS
provider licensure.

(10) Ambulance - A vehicle for transportation of sick or
injured person to, from or between places of treatment for an illness or
injury, and provide out of hospital medical care to the patient.

(11)  Authorized ambulance vehicle - A vehicle authorized
to be operated by the licensed provider and that meets all criteria for
approval as listed in §157.11(e) of this title.

(12) [¢A] Basic life support (BLS) - Emergency prehospi-
tal or interfacility care that uses noninvasive medical acts. The provi-
sion of basic life support will have sufficient equipment and supplies
for providing basic level care based on national standards and the EMS
provider's medical director approved treatment protocols [shal be un-
der the medieal supervision and control of a licensed physieian].

(13) [€8)] Basic life support (BLS) vehicle - A vehicle that
is designed for transporting the sick or injured and that has sufficient
equipment and supplies for providing basic life support based on na-
tional standards and the EMS provider's medical director approved
treatment protocols.

(14) [{9)] Basic trauma facility - A hospital designated by
the department as having met the criteria for a Level IV trauma facil-
ity as described in §157.125 of this title (relating to Requirements for
Trauma Facility Designation). Basic trauma facilities provide resusci-
tation, stabilization, and arrange for appropriate transfer of major and
severe trauma patients to a higher level trauma facility, provide ongo-
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ing educational opportunities in trauma related topics for health care
professionals and the public, and implement targeted injury prevention
programs.

[(10) Board - The Texas Board of Health.]

(1) Bureau - The Bureau of Emergency Management of
the Texas Department of Health.]

f2) Bureau chief - The chief of the Bureau of Emergeney
Management]

(15) [E€43)] Bypass - Direction given to a prehospital emer-
gency medical services unit, by direct/on-line medical control or pre-
determined triage criteria, to pass the nearest hospital for the most ap-
propriate hospital/trauma facility. Bypass protocols should have local
physician input into their development and should be reviewed through
the regional performance improvement process.

(16) [(4)] Candidate - An individual who is requesting
emergency medical services personnel certification or licensure, re-
certification or relicensure from the Texas Department of State Health
Services.

(17) [E5)] Certificant - Emergency medical services per-
sonnel with current certification from the Texas Department of State
Health Services.

(18) [(16)] Comprehensive trauma facility - A hospital des-
ignated by the department as having met the criteria for a Level I trauma
facility as described in §157.125 of this title. Comprehensive trauma
facilities manage major and severe trauma patients, provide ongoing
educational opportunities in trauma related topics for health care pro-
fessionals and the public, implement targeted injury prevention pro-
grams, and conduct trauma research.

(19) [ED] Course medical director - A Texas licensed
physician approved by the department with experience in and current
knowledge of emergency care who shall provide direction over all
instruction and clinical practice required in EMS training courses.

(20) [E8)] Credit hour - Continuing education credit unit
awarded for successful completion of a unit of learning activity as de-
fined in §157.32 of this title (relating to EMS Education Program and
Course Approval).

(21) [E9)] Critically injured person - A person suffering
major or severe trauma, with severe multi system injuries or major
unisystem injury; the extent of the injury may be difficult to ascertain,
but which has the potential of producing mortality or major disability.

(22) Current - Within active certification or licensure pe-
riod of time.

(23) [29)] Department - The Texas Department of State
Health Services.

(24) Designated infection control officer - A designated of-
ficer who serves as a liaison between the employer's employees who
have been or believe they have been exposed to a potentially life-
threatening infectious disease, through a person who was treated and/or
transported by the EMS provider.

(25) [D)] Designation - A formal recognition by the de-
partment of a hospital's trauma care capabilities and commitment.

(26) Distance learning - A method of learning remotely
without being in regular face-to-face contact with an instructor in the
classroom.

(27) [€2)] Diversion - A procedure put into effect by a
trauma facility to ensure [insure] appropriate patient care when that

facility is unable to provide the level of care demanded by a trauma
patient's injuries or when the facility has temporarily exhausted its re-
sources.

(28) [23)] Emergency call - A new [a telephene] call or
other similar communication from a member of the public, as part of a
9-1-1 system or other emergency access communication system, made
to obtain emergency medical services.

(29) [€24)] Emergency care attendant (ECA) - An individ-
ual who is certified by the department as minimally proficient to pro-
vide emergency prehospital care by providing initial aid that promotes
comfort and avoids aggravation of an injury or illness.

(30) [5)] Emergency medical services (EMS) - Services
used to respond to an individual's perceived need for [immediate] med-
ical care and to prevent death or aggravation of physiological or psy-
chological illness or injury.

(31) [£26)] Emergency medical services (EMS) operator -
A [a] person who, as an employee of a public agency, as that term
is defined by Health and Safety Code, §771.001, receives emergency
calls.

{(27) Emergency Medical Service Administrator - The
prineipal exeecutive manager of an emergency medical service organ-

(32) [28)] Emergency medical services and trauma care
system - An arrangement of available resources that are coordinated for
the effective delivery of emergency health care services in geographical
regions consistent with planning and management standards.

(33) [29] Emergency medical services personnel -
(A) emergency care attendant (ECA);
(B) emergency medical technician (EMT);

(C) advanced emergency medical technician (AEMT);
[ . S T - o]

(D) emergency
(EMT-P); or(]

medical technician-paramedic

(E) licensed paramedic.

(34) [B9)] Emergency medical services (EMS) provider -
A person who uses, operates or maintains EMS vehicles and EMS per-
sonnel to provide EMS. See §157.11 of this title [(relating to Require-
ments for an EMS Preovider License)] regarding fee exemption.

(35) [BBH] Emergency medical services (EMS) volunteer
provider - An EMS that [whieh] has at least 75% of the total personnel
as volunteers and is a nonprofit organization. See §157.11 of this title
regarding fee exemption.

(36) [32)] Emergency medical services (EMS) volunteer
- EMS personnel who provide emergency prehospital or interfacility
care in affiliation with a licensed EMS provider or a registered First
Responder organization without remuneration, except for reimburse-
ment for expenses.

(37) [3)] Emergency medical technician (EMT) - An in-
dividual who is certified by the department as minimally proficient
to perform emergency prehospital care that is necessary for basic life
support and that includes the control of hemorrhaging and cardiopul-
monary resuscitation.

EVI Jical hnician-i "
EMT-D - An individual whe is certified by the department as mini-
mally proficient in performing skills required to provide emergeney
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hospital o interfacility care by initiating and maintaining under

(38) [B5)] Emergency medical technician-paramedic
(EMT-P) - An individual who is certified by the department as min-
imally proficient to provide emergency prehospital or interfacility
care in health care facility's emergency or urgent care clinical setting,
including a hospital emergency room and a freestanding emergency
medical care facility by providing advanced life support that includes
initiation and maintenance under medical supervision of certain
procedures, including intravenous therapy, endotracheal or esophageal
intubation or both, electrical cardiac defibrillation or cardioversion,
and drug therapy.

39
(A) basic life support (BLS) vehicle;
(B) advanced life support (ALS) vehicle;
(C) mobile intensive care unit (MICU);

(D) MICU rotor wing and MICU fixed wing air medical
vehicles; or

[36)] Emergency medical services vehicle -

(E) specialized emergency medical service vehicle.

(40) Emergency Medical Task Force (EMTF) - A unit spe-
cially organized to provide coordinated emergency medical response
operation systems during large scale EMS incidents.

(41) [B9D] Emergency prehospital care - Care provided to
the sick and injured within a health care facility's emergency or urgent
care clinical setting, including a hospital emergency room and a free-
standing emergency medical care facility, before or during transporta-
tion to a medical facility, including any necessary stabilization of the
sick or injured in connection with that transportation.

(42) [B8®)] Facility triage - The process of assigning pa-
tients to an appropriate trauma facility based on injury severity and
facility availability.

(43) Fixed location - The address as it appears on the initial
and/or renewal EMS provider license application in which the patient
care records and administrative offices will be located.

(44) [B9)] General trauma facility - A hospital designated
by the department as having met the criteria for a Level III and Level
IV trauma facility as described in §157.125 of this title. General trauma
facilities provide resuscitation, stabilization, and assessment of injury
victims and either provide treatment or arrange for appropriate transfer
to a higher level trauma facility, provide ongoing educational oppor-
tunities in trauma related topics for health care professionals and the
public, and implement targeted injury prevention programs.

(45) [49)] Governmental entity - A county, a city or town,
a school district, or a special district or authority created in accordance
with the Texas Constitution, including a rural fire prevention district, an
emergency services district, a water district, a municipal utility district,
and a hospital district.

(46) [(4D] Health care entity - A first responder, EMS
provider, physician, nurse, hospital, designated trauma facility, or a
rehabilitation program.

(47) Inactive EMS provider status - The period when a li-
censed EMS provider is not able to respond or response ready to an
emergency or non-emergency medical dispatch.

(48) [€42)] Industrial ambulance - Any vehicle owned and
operated by an industrial facility as defined in the Texas Transportation

Code, §541.201 [Chapter 541; §201], and used for initial transport or
transfer of company employees who become urgently ill or injured on
company premises to an appropriate medical facility.

(49) [(43)] Interfacility care - Care provided while trans-
porting a patient between medical facilities.

(50) [€44)] Lead trauma facility - A trauma facility [that
commitment;] which usually is offered by the highest level of trauma
facility in a given trauma service area, includes receipt of major and
severe trauma patients transferred from lower level trauma facilities.
It also includes on-going support of the regional advisory council and
the provision of regional outreach, prevention, and trauma educational
activities to all trauma care providers in the trauma service area regard-
less of health care system affiliation.

(51) Legal entity name - The name of the lawful or legally
standing association, corporation, partnership, proprietorship, trust, or
individual. Has legal capacity to

(A) enter into agreements or contracts;

(B) assume obligations;

(C) incur and pay debts;

(D) sue and be sued in its own right; and

(E) to be accountable for illegal activities.

(52) [€45)] Licensee - An individual who holds a current
paramedic license from the Texas Department of State Health Services
(department) or an individual who uses, maintains or operates EMS ve-
hicles and EMS personnel to provide EMS and who holds a paramedic
[an EMS previder] license from the department.

(53) [(46)] Major trauma facility - A hospital designated by
the department as having met the criteria for a Level II trauma facility
as described in §157.125 of this title. Major trauma facilities provide
similar services to the Level I trauma facility although research and
some medical specialty areas are not required for Level II facilities,
provide ongoing educational opportunities in trauma related topics for
health care professionals and the public, and implement targeted injury
prevention programs.

(54) [(¢4D] Major trauma patient - A person with injuries,
or potential injuries, severe enough to benefit from treatment at a
trauma facility. These patients may or may not present with alterations
in vital signs or level of consciousness or obvious significant injuries
(see severe trauma patient), but have been involved in an incident
which results in a high index of suspicion for significant injury and/or
disability. Co-morbid factors such as age and/or the presence of sig-
nificant medical problems should also be considered. These patients
should initiate a system's or health care entity's trauma response,
including prehospital triage to a designated trauma facility. For
performance improvement purposes, these patients are also identified
retrospectively by an injury severity score of 9 or above.

(55) [€48)] Medical control - The supervision of prehospi-
tal emergency medical service providers by a licensed physician. This
encompasses on-line (direct voice contact) and off-line (written proto-
col and procedural review).

(56) [49)] Medical Director - The licensed physician who
provides medical supervision to the EMS personnel of a licensed EMS
provider or a recognized First Responder Organization under the terms
of the Medical Practices Act (Occupations Code, Chapters 151 - 165
[Chapter 6; Texas Civil Statates 4495b]) and rules promulgated by the
Texas Medical [State] Board [ef Medical Examiners]. Also may be
referred to as off-line medical control.
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(57) [659)] Medical oversight - The assistance and manage-
ment given to health care providers and/or entities involved in regional
EMS/trauma systems planning by a physician or group of physicians
designated to provide technical assistance.

(58) [(5BH] Medical supervision - Direction given to emer-
gency medical services personnel by a licensed physician under the
terms of the Medical Practice Act, (Occupations Code, Chapters 151

(70) [€56)] Quality management - Quality assurance, qual-
ity improvement, and/or performance improvement activities.

(71) Regional Advisory Council (RAC) - An organization
serving as the Department of State Health Services recognized health
care coalition responsible for the development, implementation and
maintenance of the regional trauma and emergency health care system
within the geographic jurisdiction of the Trauma Service Area. A Re-

- 165 [Fexas Civil Statutes; Chapter 6; Artiele 4495b]) and rules pro-
mulgated by the Texas Medical [State] Board [ef Medical Examiners]
pursuant to the terms of the Medical Practice Act.

(59) [652)] Mobile intensive care unit (MICU) - A [a] ve-
hicle that is designed for transporting the sick or injured and that meets
the requirements of the advanced life support vehicle and has sufficient
equipment and supplies to provide cardiac monitoring, defibrillation,
cardioversion, drug therapy, and two-way communication with at least
one paramedic on the vehicle when providing EMS.

(60) Off-line medical direction - The licensed physician
who provides approved protocols and medical supervision to the EMS
personnel of a licensed EMS provider under the terms of the Medical
Practices Act (Occupations Code, Chapters 151 - 165) and a rule pro-
mulgated by the Texas Medical Board (22 Texas Administrative Code

§197.3).

(61) Online course - A directed learning process, com-
prised of educational information (articles, videos, images, web links),
communication (messaging, discussion forums) with a process and
some way to measure students' knowledge.

(62) Operational name - Name under which the business or

gional Advisory Council must maintain §501(c)(3) status.

(72) [65D] Regional EMS/trauma system - A network of
healthcare providers within a given trauma service area (TSA) collec-
tively focusing on traumatic injury as a public health problem, based
on the given resources within each TSA. [An EMS and trauma care
system that has been developed by a RAC in a multi-county area and
has been recognized by the department. The Texas Trauma system is @
network of the regional EMS/rauma systems:|

(73) [658)] Regional medical control - Physician supervi-
sion for prehospital emergency medical services (EMS) providers in
a given trauma service area or other geographic area intended to pro-
vide standardized oversight, treatment, and transport guidelines, which
should, at minimum,[;] follow the regional advisory council's regional
EMS/trauma system plan components related to these issues and 22
Texas Administrative Code §197.3 (relating to Off-line Medical Di-
rector).

(74)  [659)] Recertification - The procedure for renewal of
emergency medical services certification.

(75) Receiving facility - A facility to which an ambulance
may transport a patient who requires prompt continuous medical care.

operation is conducted and presented to the world.

(63) [€53)] Operational policies - Policies and procedures
which are the basis for the operation of EMS include, but are not limited
to such areas as vehicle maintenance, proper maintenance and storage
of supplies, equipment, medications, and patient care devices; com-
plaint investigation, multicasualty incidents, hazardous materials; but
do not include personnel or financial policies.

(64) Out of service vehicle - The period when a licensed
EMS Provider vehicle is unable to respond or be response ready for an
emergency or non-emergency response.

(65) [€54)] Person - An individual, corporation, organiza-
tion, government, governmental subdivision or agency, business, trust,
partnership, association, or any other legal entity.

(66) [(55)] Prehospital triage - The process of identifying
medical/injury acuity or the potential for severe injury based upon
physiological criteria, injury patterns, and/or high- energy mech-
anisms and transporting patients to a facility appropriate for their
medical/injury needs. Prehospital triage for injury victims is guided
by the prehospital triage protocol adopted by the regional advisory
council (RAC) and approved by the department.

(67) Practical exam - Sometime referred to as psychomo-
tor, is an exam that assesses the subject's ability to perceive instructions
and perform motor responses.

(68) Primary EMS provider response area - The geographic
area in which an EMS agency routinely provides emergency EMS as
agreed upon by a local or county governmental entity or by contract.

(69) Public safety answering point (PSAP) - The call center
responsible for answering calls to an emergency telephone number for

ambulance services; sometimes called "public safety access point," or
|l

'dispatch center."

(76) [€60)] Reciprocity - The recognition of certification or
privileges granted to an individual from another state or recognized

EMS system.

(77) [€6D] Relicensure - The procedure for renewal of
a paramedic license as described in §157.40 of this title (relating to
Paramedic Licensure); the procedure for renewal of an EMS provider
license as described in §157.11 of this title.

(78) Response pending status - The status of an EMS ve-
hicle that just delivered a patient to a final receiving facility, and the
dispatch center has another EMS response waiting that EMS vehicle.

(79) [€¥62)] Response ready - When an EMS vehicle is
equipped and staffed in accordance with §157.11 of this title (relating
to Requirements for a Provider License) and is immediately available
to respond to any emergency call 24 hours per day, seven days per

week (24/7).

(80) Scope of practice - Describes the procedures, actions
and processes that an EMS personnel is permitted to undertake in keep-
ing with the terms of the professional license or certification and ap-
proved by the EMS provider medical director.

(81) [€63)] Severe trauma patient - A person with injuries
or potential injuries that require treatment at a tertiary trauma facil-
ity. These patients may be identified by an alteration in vital signs
and/or level of consciousness or by the presence of significant injuries
and shall initiate a system's and/or health care entity's highest level of
trauma response including prehospital triage to a designated trauma fa-
cility. For performance improvement purposes, these patients are also
identified retrospectively by an injury severity score of 15 or above.

(82) [€64)] Shall - Mandatory requirements.

(83) [€65)] Site survey - An on-site review of a trauma fa-
cility applicant to determine if it meets the criteria for a particular level
of designation.
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(84) [€66)] Sole provider - The only licensed emergency
medical service provider in a geographically contiguous service area
and in which the next closest provider is greater than 20 miles from the
limits of the area.

(85) [€6] Specialized emergency medical services vehi-
cle - A vehicle that is designed for responding to and transporting sick
or injured persons by any means of transportation other than by stan-
dard automotive ground ambulance or rotor or fixed wing air craft and
that has sufficient staffing, equipment and supplies to provide for the
specialized needs of the patient transported. This category includes,
but is not limited to, water craft, off-road vehicles, and specially de-
signed, configured or equipped vehicles used for transporting special
care patients such as critical neonatal or burn patients.

(86) [€68)] Specialty centers - Entities that care for specific
types of [trauma] patients such as trauma, pediatric, stroke, cardiac hos-
pitals and burn units that have received certification, categorization,
verification or other form of recognition by an appropriate agency re-
garding their capability to definitively treat these types of patients.

(87) [€69)] Staffing plan - A document which indicates the
overall working schedule patterns of EMS personnel.

(88) [(79)] Standard of care - Care equivalent to what any
reasonable, prudent person of like certification level would have given
in a similar situation, based on locally, regionally and nationally [teeal
or regionally| adopted standard emergency medical services curricula
as adopted by reference in §157.32 of this title (relating to Emergency
Medical Services Training and Course Approval).

(89) Substation - An EMS provider station location that is
not the fixed station and which is likely to provide rapid access to a
location to which the EMS vehicle may be dispatched.

(90) [(?BH)] Trauma - An injury or wound to a living body
caused by the application of an external force or violence, including
burn injuries. Poisonings, near-drownings and suffocations, other than
those due to external forces are to be excluded from this definition.

(91) [?2)] Trauma facility - A hospital that has success-
fully completed the designation process, is capable of stabilization
and/or definitive treatment of critically injured persons and actively
participates in a regional EMS/trauma system.

(92) [#3)] Trauma nurse coordinator/trauma program
manager - A registered nurse with demonstrated interest, education,
and experience in trauma care and who, in partnership with the
trauma medical director and hospital administration, is responsible for
coordination of trauma care at a designated trauma facility. This coor-
dination should include active participation in the trauma performance
improvement program, the authority to positively impact trauma care
of trauma patients in all areas of the hospital, and targeted prevention
and education activities for the public and health care professionals.

(93) [(?4)] Trauma patient - Any critically injured person
who has been evaluated by a physician, a registered nurse, or emer-
gency medical services personnel, and found to require medical care
in a trauma facility based on local, regional or national medical control

protocols.

(94) [#5)] Trauma registry - A statewide database which
documents and integrates medical and system information related to
the provision of trauma care by health care entities.

(95) Trauma Service Area - An organized geographical
area of at least three counties administered by a regional advisory
council for the purpose of providing prompt and efficient transporta-
tion and/or treatment of sick and injured patients.

(96) [€76)] When in service - The period of time when an
EMS vehicle is at the scene or when en route to a facility with a patient.

$§157.3.  Processing EMS Provider Licenses and Applications for
EMS Personnel Certification and Licensure.

(a) Purpose. The purpose of this section is to set out the time
periods by which the Texas Department of State Health Services (de-
partment) reviews applications for completeness and processes appli-
cations to make an eligibility determination of applicants for various
Emergency Medical Services (EMS) certifications, licenses and ap-
provals. This section does not apply to applications for trauma facility
designation, but does apply to applications for the following:

(1) EMS Provider License,

(2) First Responder Organization (FRO) license;
(3) EMS Personnel Certifications;

(4) Paramedic Licenses;

(5) EMS Personnel Certification or Paramedic License via
Reciprocity;

(6) EMS Personnel Certification or Paramedic License via
Upgrade;

(7) EMS Course Coordinator certification;

(8) EMS Instructor Certification;

(9) EMS Information Operator Certification;

(10) Comprehensive Clinical Management Program
CCMP) Approval;

(11) EMS Education Program Approval;

(12) EMS Course Approval;

(13) EMS Continuing Education Provider Approval;

(14) EMS Information Operator Instructor Certification;

(15) EMS Information Operator Training Program Ap-
proval; and

(16) EMS Information Operator Instructor Training Pro-

gram Approval.

(b) Period for Processing Initial or Renewal Application. This
period begins on the date the department receives for review and pro-
cessing a fully completed written initial or renewal application for any
of those certifications, licenses or approvals listed in subsection (a)(1)
- (16) of this section and ends on the date the department issues the cer-
tification or license, or sends a written notice proposing to deny grant-
ing the certification, license or approval. The certification, license or
approval may be sent to the applicant in lieu of sending a notice of ac-
ceptance of an application.

(1) This period will be no more than 60 calendar days.

(2) This period will be no more than 120 calendar days for
an EMS provider license initial applicant, seeking a variance from eli-
gibility requirements.

(3) This period may be no more than 180 days for an ap-
plicant of whom the department is conducting a criminal background

investigation.

(4) If the department receives information from any other
person or source that would cause the department to begin a criminal
background investigation of an applicant, this period may be no more
than 180 days from the date the department sends written notice that
it's conducting a criminal background investigation.
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(5) This period may be longer than noted periods, if an ap-

not completely fulfill an earlier request for information needed for a

plication is deficient and becomes subject to a continuing review of the

criminal background investigation, the department will send a second

application.

(6) This period may be longer than noted periods, if the de-
partment proposes to deny the granting of a license, certification or ap-
proval and the applicant timely requests an administrative appeal hear-
ing, thus causing a final determination to made pursuant to timelines
relative to Texas Government Code, Chapter 2001 and the department's
appeal rules in this chapter.

(c) Period for Continuing Review of an Initial or Renewal Ap-
plication.

(1) Incomplete Information. If an initial or renewal appli-

written notice specifying what information is needed for its investiga-
tion. The department will send this second written notice by the 30th
day from the day it receives the information that attempts to satisfy its
earlier request. The applicant shall provide the requested information
to the department by the 30th day from the date the department sent its
second written request for information needed for its investigation.

(3) Complete Information. If the applicant timely provides
information that cures application deficiencies and fully completes the
application for filing or satisfactorily provides the requested informa-
tion needed for a criminal background investigation to determine appli-
cant's continuing eligibility, the department, by the 60th day from the

cation is incomplete, the department will send written notice to the ap-

date that the department receives such information, will either issue the

plicant that it is deficient and will specify what information is required

certification, license or approval or send a written notice proposing to

to cure all deficiencies and make it complete and acceptable for filing.

deny granting the certification, license or approval.

If the department is conducting a criminal background investigation of
the applicant during its application review, it may send the applicant
a request for information needed for its investigation to determine the
applicant's continued eligibility. The department will send such notice,
and/or request, by the 30th day of its receipt of a deficient application

(4) Failure to Cure Initial Application Deficiencies or Pro-
vide Complete Information.

(A) If the department does not timely receive from the
initial applicant any information in response to the department's first or

or receipt of information giving cause for a criminal background in-

second written notice of initial application deficiencies and request for

vestigation. Once an application is subject to a continuing review of

curing information, the initial application is deemed to be withdrawn

the application, the 60 day period for the department either to issue, or

and/or void on the 30th day from the date the department sent its re-

propose to deny, the license, certification or approval will be extended

quest, and the initial application fee is forfeited.

based upon the applicant's timeliness in providing the information and
other factors related to the department's reviewing and processing the

application.
(A) Application Deficiency. If an application defi-

(B) If the department does not timely receive from the
initial applicant the requested information needed for its criminal back-
ground investigation to determine the initial applicant's continued eli-
gibility, the department may propose to deny granting the initial certi-

ciency is based upon an absence of information required to make the

fication, license or approval.

application complete for filing, the applicant shall provide the required
information to the department by the 30th day from the date that the
department sent a written request for required information to cure the
application's deficiencies.

(B) Eligibility Deficiency. If an application deficiency
is based upon the applicant's lack of fulfilling an eligibility require-
ment(s) that causes an absence of information required to make the
application complete for filing, the applicant shall provide written no-
tification to the department of such along with a time estimate as to
when such eligibility requirement(s) will be fulfilled and shall do so by
the 30th day from the date that the department sent a written request
for required information to cure the application's deficiencies.

(C) Criminal Background Investigation. If the depart-

(5) Failure to Cure Initial Application Deficiencies Related
to Eligibility Requirements.

(A) If an initial application for EMS Personnel Cer-
tifications, Paramedic Licenses, EMS Personnel Certification or

Paramedic License via Reciprocity, EMS Personnel Certification

or Paramedic License via Upgrade, EMS Course Coordinator cer-

tification, EMS Instructor Certification, EMS Information Operator

Certification, EMS Information Operator Instructor Certification, is

deficient because the applicant has not yet fulfilled certain eligibility

requirements, outlined in this chapter, and the applicant has timely

notified the department of such, the department may withhold making

its determination to either grant or propose denying the certification or

license for not more than two years after the application's filing date.

ment is conducting a criminal background investigation of the applicant

If the applicant fails to timely provide the department with written

during its application review and sends the applicant a request for infor-

substantial proof noting fulfillment of certain eligibility requirements,

mation needed for its criminal background investigation, the applicant

thus making the application complete for filing, within two years after

shall provide such requested information by the 30th day from the date

the application filing date, the application is deemed to be withdrawn

that the department sent a written request for the required information.

and/or void and the application fee is forfeited.

(2) Second Attempt to Cure Incomplete Information.

(A) Application Deficiency Information. If the appli-
cant timely provides any written information that attempts to respond
to a notice of application deficiencies, but which still does not cure said
deficiencies, the department will send a second written notice specify-
ing what information is required to cure the deficiencies. The depart-
ment will send this second written notice by the 30th day from the day it
receives the information that attempts to satisfy its earlier request. The
applicant shall provide the requested information to the department by
the 30th day from the date the department sent its second written re-
quest for required information to cure the application's deficiencies.

(B) Criminal Background Information. If the applicant

(B) If an initial application for and EMS Provider Li-
cense, FRO license, EMS Education Program Approval, EMS Course

Approval, EMS Continuing Education Provider Approval, EMS Infor-

mation Operator Training Program Approval, EMS Information Op-

erator Instructor Training Program Approval, is deficient because the

applicant has not yet fulfilled certain eligibility requirements, outlined

in this chapter, and the applicant has timely notified the department of

such, the department may withhold making its determination to either

grant or propose denying the certification, license or approval for not

more than six months after the application's filing date. If the appli-

cant fails to timely provide the department with information or written

substantial proof noting fulfillment of certain eligibility requirements,

thus making the application complete for filing, within six months after

timely provides any written information or documentation that does
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the application filing date, the application is deemed to be withdrawn
and/or void and the application fee is forfeited.

(d) Timeliness Issues Regarding a Renewal Application.

(1) Continuance of License. If the department receives a

(f) Prolonged Application Review Process by the Department.
Ifthe application review process is prolonged due to circumstances sur-
rounding a general investigation or criminal background investigation
of the applicant or due to any other administrative procedure within
the department or other unsuspected event, the department may extend

sufficiently complete timely filed renewal application along with the

the final review period regarding its review of the application and its

full amount of the renewal fee prior to midnight of the expiration date of

making a final determination of the applicant's eligibility for initial or

the certificate, license or approval to be renewed, the certificate, license

renewal certification, license or approval.

or approval does not expire, but continues during the department's re-
view of the application for completeness or, if applicable, its criminal
background investigation of the applicant and continues during its pro-
cessing of the application to make a determination either to grant, or

(g) Reimbursement of fees.

(1) In the event the application is not processed in the time
periods as stated in subsections (b) and (¢) of this section, the applicant

propose to deny, the renewal of the certification, license or approval.

has the right to request of the director of the Office of EMS and Trauma

(2) Expiration of License. If the department does not
timely receive a renewal application and the correct amount of renewal
fee, or only receives the application but not the full amount of the
renewal fee prior to midnight of the expiration date of the certificate,
license or approval to be renewed, then the certificate, license or
approval expires at midnight of the expiration date. Even if the

Systems full reimbursement of all filing fees paid in that particular ap-
plication process. If the director does not agree that the established
periods have been violated or finds that good cause existed for exceed-
ing the established periods, the request will be denied.

(2) Good cause for exceeding the period established is con-
sidered to exist if:

applicant untimely files the application with the full amount of the
fee, the department will review the application for completeness and if
the application is complete or later becomes timely completed, it will
then process the application to determine eligibility either to renew, or
otherwise to propose to deny the renewal of, the certification, license
or approval. During that review and processing period, the person
or entity will not be certified, licensed, or approved. If renewal is

(A) the number of applications for licenses, registra-
tions, certifications, and permits as appropriate to be processed exceeds
by 15% or more the number processed in the same calendar quarter the

preceding year;

(B) another public or private entity utilized in the appli-
cation process caused the delay; or

granted, the renewed license, certification or approval will begin on
the date the department grants it, which most likely will not be on the
date immediately following the expiration date. An untimely filed
EMS provider renewal application will require the applicant to file an
initial application and to meet EMS provider license requirements in

(C) other conditions existed giving good cause for ex-
ceeding the established periods.

(h) Appeal. If the request for full reimbursement authorized
by subsection (g) of this section is denied, the applicant may then ap-

effect for an initial applicant at that time.

(3) Uncured Application Deficiencies. If the department
does not timely receive from the applicant any information in response
to the department's first or second written notice(s) of application de-
ficiencies and request(s) for curing information, the department may
propose to deny renewal of the license, certification or approval.

(4) Incomplete Requested Criminal Background Informa-

peal to the commissioner of health for a resolution of the dispute. The
applicant shall give written notice to the commissioner that it requests
full reimbursement of all filing fees paid because its application was
not processed within the adopted time period. The director shall sub-
mit a written report to the commissioner, with a copy provided to the
applicant, of the facts related to the processing of the application and
good cause for exceeding the established time periods. The commis-
sioner will review the report and any documentation submitted by the

tion. If the department does not timely receive from the applicant any

applicant, make the final decision on the matter, and provide written

requested information needed to complete its criminal background in-

notification of his or her decision to the applicant and the director.

vestigation to determine the applicant's continued eligibility, the de-
partment may propose to deny renewal of the certification.

(5) Proposed Denial of Renewal. If the department pro-

(i) Sufficiently Complete Timely Filed Renewal Application.
A renewal application that the department timely has received before
the expiration date of a certificate, license or approval that contains all

poses to deny renewal for failure to timely provide requested informa-

of the following:

tion to cure application deficiencies or requested information to com-
plete a criminal background information or for failure to meet eligi-
bility requirements, and sends, via United States mail, written notice
to the applicant proposing to deny renewal of the certification, license
or approval and if the department timely receives from the applicant
a written request for an administrative appeal hearing, the certificate,

(1) correct, legible and fully filled out, dated, and signed by
the applicant on department written application paper form or online
internet form; and

(2) the appropriate amount of application fee that has
cleared the applicant's financial institution.

license or approval continues past its expiration date until a final deter-
mination is made pursuant to Texas Government Code, Chapter 2001
and the department's appeal rules in this chapter.

(e) Notice to Last Known Address. The department will send
letters, noting application deficiencies or other correspondence request-
ing necessary information, via U.S. mail, to the applicant's last known
address on file with the department, unless it later changes its manner
or policy on its notification process. It is the applicant's responsibility
to timely notify the department of any change in its mailing address
within ten days of such address change.

§$157.5.  Rule Exemption Requests.

(a) EMS personnel and applicants for EMS certification or li-
censure may request an exemption to rules of this chapter [title] by:

(1) submitting an exemption request application form with
a nonrefundable fee of $30, if applicable, in addition to any other ap-
plicable applications and fees required by this chapter [title];

(2)- (4) (No change.)

(b) In determining whether to grant the exemption, the
department [bureau chief] shall take into consideration the best in-
terests of the people in a rural area who are served by the licensed
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EMS provider or registered first responder organization with whom
the applicant is affiliated or will be affiliated, if approved. For the
purposes of this section, a rural area is defined to be:

(1) - (2) (No change.)

(c) If the request is approved, an exemption may be granted
temporarily. The applicant will be notified by the department [burean
ehief], in writing, and the notification shall include:

(1)-(2) (No change.)

(d) This exemption process may be utilized to temporarily al-
low a person in a rural area, described in subsection (b)(1) and (2) of
this section, to practice at a higher level prior to receiving the higher
level of certification.

(1) To apply to receive this allowance for up to two months
after course completion, the applicant must:

(A) (No change.)

(B) be currently certified by the department as an ECA,
EMT, or AEMT [EMT-Intermediate]; and

(C) (No change.)

(2) If granted through written approval from the
department [burean ehief], the candidate may practice at the higher
level only if accompanied by an individual who is certified or licensed
by the department at the same or a higher level of certification or
licensure.

(3) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603827

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢
25 TAC §157.3
STATUTORY AUTHORITY

The repeal is authorized by the Texas Health and Safety Code,
Chapter 773 and Government Code, §531.0055, and Health and
Safety Code, §1001.075, which authorize the Executive Com-
missioner of the Health and Human Services Commission to
adopt rules and policies necessary for the operation and provi-
sion of health and human services by the department and for the
administration of Texas Health and Safety Code, Chapter 1001.
Review of the rule implements Government Code, §2001.039.

The repeal affects Government Code, Chapter 531; and Health
and Safety Code, Chapters 773 and 1001.

$157.3.  Processing EMS Provider Licenses and Applications for
EMS Personnel Certification and Licensure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603829

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: September 11, 2016
For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER B. EMERGENCY MEDICAL
SERVICES PROVIDER LICENSES

25 TAC §§157.11 - 157.14, 157.16

STATUTORY AUTHORITY

The amendments are authorized by the Texas Health and
Safety Code, Chapter 773 and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Texas Health and
Safety Code, Chapter 1001. Review of the rules implements
Government Code, §2001.039.

The amendments affect Government Code, Chapter 531; and
Health and Safety Code, Chapters 773 and 1001.

§157.11.  Requirements for an EMS Provider License.
(a) (No change.)

(b) EMS in Texas is a delegated practice, as written in Occu-
pations Code, §157.003.

(c) [(®)] Application requirements for an Emergency Medical
Services (EMS) Provider License.

(1) An applicant for an initial EMS provider license shall
submit a completed application to the department on the required offi-
cial forms, following the department's written process.

(2) The [A] nonrefundable application fee of $500 per

provider plus $180 for each EMS vehicle to be operated under the
license shall accompany the application.

(3) The department will process the EMS provider license
application as per §157.3 of this title (relating to Processing EMS
Provider Licenses and Applications for EMS Personnel Certification

and Licensure).

4) [#)] An EMS provider holding a valid license or au-
thorization from another state; whose service area adjoins the State of
Texas; who has in place a written mutual aid agreement, with a licensed
Texas EMS provider, and who when requested to do so by a licensed
Texas EMS provider, responds into Texas for emergency mutual aid as-
sistance, may be exempt from holding a Texas EMS provider license,
but will be obligated to perform to the same medical standards of care
required of EMS providers licensed by their home state [in 1.

(5) [#®] A fixed-wing or rotor-wing air ambulance
provider, appropriately licensed by the state governments of New
Mexico, Oklahoma, Arkansas, Kansas, Colorado or Louisiana may
apply for a reciprocal issuance of a provider license, and the appli-
cation would not require staffing by Texas EMS certified or licensed
personnel. A nonrefundable administrative fee of $500 per provider
in addition to a nonrefundable fee of $180 for each EMS aircraft to
be operated in Texas under the reciprocal license shall accompany the
application.
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(6) [65)] Anapplicant for an EMS provider license that pro-
vides emergency prehospital care is exempt from payment of depart-
ment licensing and authorization fees if the firm is staffed with at least
75% volunteer personnel, has no more than five full-time staff or equiv-
alent, and [if] the firm is recognized as a §501(c)(3) nonprofit corpora-
tion by the Internal Revenue Service. An EMS provider who compen-
sates a physician to provide medical supervision may be exempt from
the payment of department licensing and authorization fees if all other
requirements for fee exemption are met.

(7) [€6)] Required documents that shall accompany a li-
cense application.

(A) Document verifying volunteer status, if applicable.

(B) Map and description of service area, a list of coun-
ties and cities in which applicant proposes to provide primary emer-
gency service and a list of all station locations with address and tele-
phone and facsimile transmission numbers for each station.

(C) Declaration of organization type and profit status.
(D) Declaration of Provider Name.

(i) The legal name of the EMS provider cannot in-
clude the name of the city, county or regional advisory council within
or in part, unless written approval is given by the individual city, county
or regional advisory council respectively.

(ii) The EMS provider operational name cannot in-
clude the name of the city, county or regional advisory council within
or in part, unless written approval is given by the individual city, county
or regional advisory council respectively. A proposed provider name
is deemed to be deceptively similar to an established licensed EMS
provider if it meets the conditions listed in the Office of the Secretary
of State rule, 1 Texas Administrative Code §79.39 (relating to Decep-
tively Similar Name).

(E) Declaration of Ownership.

(F) Declaration of the address for the main location of
the business, normal business hours and provide proof of ownership or
lease of such location.

(i) The normal business hours must be posted for

(iii) The administrator of record has submitted to a
criminal history record check at the applicant's expense as directed in
§157.37 of this title (relating to Certification or Licensure of Persons
With Criminal Backgrounds).

(iv) The administrator of record has completed an
initial education course approved by the department on state and federal
laws and rules that affect EMS in the following areas:[:]

(I) Health and Safety Code, Chapter 773 and 25
Texas Administrative Code, Chapter 157;

(II) EMS dispatch processes;
(11I) EMS billing processes;
(IV) Medical control accountability; and

(V) Quality improvement processes for EMS op-

erations.

(v) The applicant will assure that its administrator of
record shall annually [will] complete [the requirement of] eight hours
of [annual] continuing education related to the Texas [state] and federal
laws and rules related to EMS.

(vi) An EMS provider that is directly operated by
a governmental entity, is exempt from this subparagraph, except for
declaration of administrator of record.

(vii) An EMS provider that held a license on
September 1, 2013, and has an administrator of record who has at least
eight years of experience providing EMS, the administrator of record
is exempt from clauses (ii) and (iv) of this subparagraph.

(H) [£&)] Copies of Doing Business Under Assumed
Name Certificates (DBA).

(I [@] Completed EMS Personnel Form.

(J) [D] Staffing Plan that describes how the EMS
provider provides [will provide] continuous coverage for the service
area defined in documents submitted with the EMS provider appli-
cation. The EMS provider shall have a staffing plan that addresses
coverage of the service area or shall have a formal system to manage
communication when not providing services after normal business

public viewing.
(i) A service area map must be provided.

(iii) Only one EMS provider license will be issued
to each fixed address.

(iv) The applicant shall attest that no other license
EMS provider is at the provided business location or address.

(v) The emergency medical services provider must
remain in the same physical location for the period of licensure, unless
the department approves a change in location.

(G) [#®)] Declaration of administrator [Administrater|
of record and any subsequently filed declaration of a new administrator
shall declare the following, if the EMS provider is required to have an
administrator of record as per Health and Safety Code, §773.0571 or

§773.05712.

(i) The administrator of record is not employed or
otherwise compensated by another private for-profit EMS provider.

(i) The administrator of record meets the qualifi-
cations required for an emergency medical technician certification or
other health care professional license with a direct relationship to EMS
and currently holds such certification or license issued by the State of
Texas.

hours.
(K) [&] Completed EMS Vehicle Form.

(L) [E9)] Declaration of an employed medical director
and a copy of the signed contract or agreement with a physician who
is currently licensed in the State of Texas, in good standing with the
Texas Medical Board, in compliance with Texas Medical Board rules,
[particularly regarding EMS as outlined in] 22 Texas Administrative
Code, Part 9, Texas Medical Board, Chapter 197, and in compliance
with [Fitle 3 of the] Texas Occupations Code, Title 3.

M) [@)] Completed Medical Director Information

Form.

(N) [@M)] Treatment and Transport Protocols and poli-
cies addressing the care to be provided to adult, pediatric, and neonatal
patients, must be approved and signed by the medical director.

(O) [NV]Alisting of equipment as required on the EMS
Provider initial and renewal application, with identifiable or legible se-
rial numbers, supplies and medications; approved and signed by the
medical director.

(P) The applicant shall attest that all required equipment
is permitted to be used by the EMS provider and provide proof of own-
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ership or hold a long-term lease for all equipment necessary for the safe
operation.

(Q) The applicant shall attest that each authorized ve-
hicle will have its own set of equipment required for each authorized
vehicle to operate at the level of the service for which the provider is
authorized.

(R) [€©)] Description of how the provider will conduct
Quality Assurance in coordination with the EMS provider medical di-
rector.

(S) The applicant shall provide an attestation or provide
documentation that it and/or its management staff will or continues to
participate in the local regional advisory council.

(T) [®] Plan for how the provider will respond to dis-
aster incidents including mass casualty situations in coordination with
local and regional plans.

(U) [€)] Copies of written Mutual Aid and/or Inter-
local Agreements with EMS providers.

(V) [R)] Documentation as required for subscription or
membership program, if applicable.

(W) [6S)] Certificate of Insurance, provided by the in-
surer, identifying the department as the certificate holder and indicat-
ing at least minimum motor vehicle liability coverage for each vehi-
cle to be operated and professional liability coverage. If applicant is
a government subdivision, submit evidence of financial responsibility
by self-insuring to the limit imposed by the tort claims provisions of
the Texas Civil Practice and Remedies Code.

(i) The applicant shall maintain motor vehicle liabil-
ity insurance as required under the Texas Transportation Code.

(i)  The applicant shall maintain professional liabil-
ity insurance coverage in the minimum amount of $500,000 per occur-
rence, or as necessary per state law, with a company licensed or deemed
eligible by the Texas Department of Insurance to do business in Texas
in order to secure payment for any loss or damage resulting from any
occurrence arising out of, or caused by the care, or lack of care, of a
patient.

(X) [€P)] The applicant shall provide copies of vehicle
titles, vehicle lease agreements, copies of exempt registrations if appli-
cant is a government subdivision, or an affidavit identifying applicant
as the owner, lessee, or authorized operator for each vehicle to be op-
erated under the license.

(Y) [6] The applicant shall provide documentation of
the following, showing that the applicant, including its management
staff possesses sufficient professional experience and qualifications re-
lated to EMS:

(i) an attestation that its management staff have read
the Texas Emergency Healthcare Act and the department's EMS rules
in this chapter;

(i) proof of one year experience or education pro-
vided by a nationally recognized organization on emergency medical
dispatch processes;

(iii)  proof of one year experience or education pro-
vided by a nationally recognized organization concerning EMS billing
processes;

(iv) proof of one year experience or education pro-
vided by a nationally recognized organization on medical control ac-
countability; and

(v) proof of one year experience or education pro-
vided by a nationally recognized organization on quality improvement
processes for EMS operations.

(Z) [6¥H)] A copy of a letter of credit for the obtaining
or renewing of an EMS Providers license, issued by a federally insured
bank or savings institution:

(i) in the amount of $100,000 for the initial license
and for renewal of the license on the second anniversary of the date the
initial license is issued;

(it)  in the amount of $75,000 for renewal of the li-
cense on the fourth anniversary of the date the initial license is issued;

(iii)  in the amount of $50,000 for renewal of the li-
cense on the sixth anniversary of the date the initial license is issued;

(iv) in the amount of $25,000 for renewal of the li-
cense on the eighth anniversary of the date the initial license is issued;

(v) that shall include the names of all of the parties
involved in the transaction;

(vi) that shall include the names of the persons or
entity, who owns the EMS provider operation and to whom the bank is
issuing the letter of credit;

(vii) that shall include the name of the person or en-
tity, receiving the letter of credit; and

(viii) an EMS provider that is directly operated by a
governmental entity is exempt from this subsection.

(AA) [EWH] A copy of the surety bond in the amount
of $50,000 issued to and provided to the Health and Human Services
Commission by the applicant, participating in the medical assistance
program operated under Human Resources Code, Chapter 32, the Med-
icaid managed care program operated under Government Code, Chap-
ter 533, or the child health plan program operated under Health and
Safety Code, Chapter 62. An EMS provider that is directly operated
by a governmental entity is exempt from this subparagraph.

(BB) [£9] Documentation evidencing applicant or
management team has not been excluded from participation in the
state Medicaid program.

(€O
approval that shall:

[(V] A copy of a governmental entity letter of

(i) be from the governing body of the municipality
in which the applicant is located and is applying to provide EMS;

(i) be from the commissioner's court of the county
in which the applicant is located and is applying to provide EMS, if the
applicant is not located in a municipality;

(iii) include the attestation that the addition of an-
other licensed EMS provider will not interfere with or adversely affect
the provision of EMS by the licensed EMS providers operating in the
municipality or county;

(iv) include the attestation that the addition of an-
other licensed EMS provider will remedy an existing provider shortage
that cannot be resolved through the use of the licensed EMS providers
operating in the municipality or county; and

(v) include the attestation that the addition of an-
other licensed EMS provider will not cause an oversupply of licensed
EMS providers in the municipality or county.

(8) [€H] Paragraph (7)(CC) [6)Y)] of this subsection

does not apply to renewal of an EMS provider license or a municipal-
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ity, county, emergency services district, hospital, or EMS volunteer
provider organization in this state that applies for an EMS provider
license.

9) [€68)] An EMS provider is prohibited from expanding
operations to or stationing any EMS vehicles in a municipality or
county other than the municipality or county from which the provider
obtained the letter of approval under this subsection until after the
second anniversary of the date the provider's initial license was issued,
unless the expansion or stationing occurs in connection with:

(A) a contract awarded by another municipality or
county for the provision of EMS;

(B) an emergency response made in connection with an
existing mutual aid agreement; or

(C) an activation of a statewide emergency or disaster
response by the department.

(10) [(9)] Paragraph (9) [(8)] of this subsection does not
apply to renewal of an EMS provider license or a municipality, county,
emergency services district, hospital, or EMS volunteer provider or-
ganization in this state that applies for an EMS provider license.

(11) [€+0)] Paragraph (9) [(8)] of this subsection does not
apply to fixed or rotor wing EMS providers.

(d) [€e)] EMS Provider License.
(1) License.

(A) Applicants who have submitted all required docu-
ments and who have met all the criteria for licensure will be issued a
provider license to be effective for a period of two years from the date
of issuance.

(B) Licenses shall be issued in the name of the appli-
cant.

(C) License expiration dates may be adjusted by the de-
partment to create licensing periods less than two years for administra-
tive purposes.

(D) An application for an initial license or for the re-
newal of a license may be denied to a person or legal entity who owns
or who has owned any portion of an EMS provider service or who op-
erates/manages or who/which has operated/managed any portion of an
EMS provider service which has been sanctioned by or which has a
proposed disciplinary action/sanction pending against it by the depart-
ment or any other local, state or federal agency.

(E) The license will be issued in the form of a certificate
which shall be prominently displayed in a public area of the provider's
primary place of business.

(F) AnEMS Provider License issued by the department
shall not be transferable to another person or entity.

(2) Vehicle Authorization [Autherizatiens].

(A) The department will issue an authorization
[aatherizatiens] for each vehicle to be operated by the applicant which
meets all criteria for approval as defined in subsection (d) of this
section.

(B) A vehicle authorization [Vehiele Authorizations]
shall be issued for the following levels of service, and a provider
may operate at a higher level of service based on appropriate staffing,
equipment and medical direction for that level. A vehicle authorization

(i) Basic Life Support (BLS);

(i) BLS with Advanced Life Support (ALS) capa-
bility;

(ii) BLS with Mobile Intensive Care Unit (MICU)
capability;

(iv) Advanced Life Support (ALS);
(v) ALS with MICU capability;
(vi) Mobile Intensive Care Unit (MICU);
(vii)  Air Medical:
(I) Rotor wing; or
(II) Fixed wing; and
(viii)  Specialized.

(C) Change of Vehicle Authorization. To change an au-
thorization to a different level the provider shall submit a request with
appropriate documentation to the department verifying the provider's
ability to perform at the requested level. A fee of $30 shall be required
for each new authorization requested. The provider shall allow suffi-
cient time for the department to verify the documentation and conduct
necessary inspections before implementing service at the requested au-
thorization level.

(D) Vehicle Authorizations are not required to be spe-
cific to particular vehicles and may be interchangeably placed in other
vehicles as necessary. The original Vehicle Authorization for the ap-
propriate level of service shall be prominently displayed in the patient
compartment of each vehicle:

(E) Vehicle Authorizations are not transferable between
providers.

(F) A replacement of a lost or damaged license or au-
thorization may be issued if requested with a nonrefundable fee of $10.

(3) Declaration of Business Operational Name [Names]
and Administration.

(A) The applicant shall submit a list of all business
operational names under which the service is operated. If the applicant
intends to operate the service under a name or names different from
the name for which the license is issued, the applicant shall submit
certified copies of assumed name certificates. [The Department shall
not issue licenses with an identical name.|

(B) A change in the operational name which the service
is operated will require a new application and a prorated fee as deter-
mined by the department. A new provider number will be issued.

(C) Name of Administrator of Record must be declared.
The applicant shall submit a notarized document declaring the full
name of the chief administrator, his/her mailing address and telephone
number to whom the department shall address all official communica-
tions in regard to the license.

(e) [€&)] Vehicles.

(1) All EMS vehicles must be adequately constructed,
equipped, maintained and operated to render patient care, comfort
and transportation of adult, pediatric, and neonatal patients safely and
efficiently. A pediatric and neonatal equipment list should be based on
endorsed pediatric equipment national standards within the approved
equipment list required by the medical director.

[Mehiele autherizations] will include a level of care designation at one
of the following levels:

(2) EMS vehicles must allow the proper and safe storage
and use of all required equipment, supplies and medications and must
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allow all required procedures to be carried out in a safe and effective
manner.

(3) As [Unless otherwise] approved by the depart-
ment, EMS vehicles must meet a practical efficient [the] minimum
national ambulance vehicle body type, dimension and safety criteria
standards [as specified in the "Federal Specification for ambulances;"
KKK-A-1822; published by the U-S:- General Services Administra-
tien].

(4) All vehicles shall have an environmental system capa-
ble of heating or cooling the patient(s) and staff, in accordance with
the manufacturer specifications, within the patient compartment at all
times when in service and which allows for protection of medication,
according to manufacturer specifications, from extreme temperatures
if it becomes environmentally necessary. The provider shall provide
evidence of an operational policy which shall list the parenteral phar-
maceuticals authorized by the medical director and which shall define
the storage and/or FDA recommendations. Compliance with the pol-
icy shall be incorporated into the provider's Quality Assurance process
and shall be documented on unit readiness reports.

(5) [When respense-ready or in-service;] EMS vehicles
shall have operational two-way communication capable of contacting
appropriate medical resources and as outlined in the current Texas
interoperability plan unless the vehicle is designated out of service
with the form provided by the department.

(6) [When response-ready or in-serviee;] EMS vehicles
shall be in compliance with all applicable federal, state and local
requirements unless the vehicle is designated out of service with the
form provided by the department.

(7) All EMS vehicles shall have the name of the provider
and a current department issued EMS provider license number promi-
nently displayed on both sides of the vehicle in at least 2 inch lettering
and in contrasting color. The license number shall [should] have the
letters TX prior to the license number. This requirement does not apply
to fixed wing aircraft.

(f) [€e)] Substitution, replacement and additional vehicles.

(1) The provider shall notify the department within five
business days if the provider substitutes or replaces a vehicle. No fee
is required for a vehicle substitution or replacement.

(2) The provider shall notify the department if the provider
adds a vehicle to the provider's operational fleet prior to making the ve-

(3) The applicant must provide proof at initial and renewal
of license that all licensed or certified personnel have completed a ju-
risprudence examination approved by the department on state and fed-
eral laws and rules that affect EMS.

(h) [¥2)] Minimum Staffing Required.

(1) BLS--When response-ready or in-service, authorized
EMS vehicles operating at the BLS level shall be staffed at a mini-
mum with two emergency care attendants (ECAs).

(2) BLS with ALS capability--When response-ready or
in-service below ALS two ECAs. Full ALS status becomes active
when staffed by at least an emergency medical technician (EMT)-In-
termediate and at least an EMT.

(3) BLS with MICU capability--When response-ready or
in-service below MICU two ECAs. Full MICU status becomes active
when staffed by at least a certified or licensed paramedic and at least
an EMT.

(4) ALS--When response-ready or in-service, authorized
EMS vehicles operating at the ALS level shall be staffed at a mini-
mum with one EMT Basic and one AEMT [EMT- Intermediate].

(5) ALS with MICU capability--When response-ready or
in-service below MICU shall require one EMT-Intermediate and one
EMT. Full MICU status becomes active when staffed by at least a cer-
tified or licensed paramedic and at least an EMT.

(6) MICU--When response-ready or in-service, autho-
rized EMS vehicles operating at the MICU level shall be staffed
at a minimum with one EMT Basic and one certified or licensed
EMT-Paramedic.

(7) Specialized--When response-ready or in-service, EMS
vehicles authorized to operate for a specialized purpose shall be staffed
with a minimum of two personnel appropriately licensed and/or certi-
fied as determined by the type and application of the specialized pur-
pose and as approved by the medical director and the department.

(8) For air ambulance staffing requirements refer to
§157.12(f) of this title (relating to Rotor-wing Air Ambulance Opera-
tions) or §157.13(g) of this title (relating to Fixed-wing Air Ambulance
Operations).

(9)  When response-ready or in-service, authorized EMS
vehicles may operate at a lower level than licensed by the department.
When operating at the BLS level with an ALS/MICU ambulance, the

hicle response-ready. A vehicle authorization request shall be submit-
ted with a nonrefundable vehicle fee prior to the vehicle being placed
into service.

(g) [€H] Staffing Plan Required.

(1) The applicant shall submit a completed EMS Person-
nel Form listing each response person assigned to staff EMS vehicles
by name, certification level, and department issued certification/license
identification number.

(2) An EMS provider responsible for an emergency re-
sponse area that is unable to provide continuous coverage within the
declared service areas shall publish public notices in local media of its
inability to provide continuous response capability and shall include
the days and hours of its operation. The EMS provider shall notify all
the public safety-answering points and all dispatch centers of the days
and hours when unable to provide coverage. The EMS provider shall
submit evidence that reasonable attempts to secure coverage from
other EMS providers have been made.

EMS provider must have an approved security plan for the ALS/MICU
medication as approved by the EMS provider medical director's proto-

col and/or policy.

(10) [€9)] As justified by patient needs, providers may uti-
lize appropriately certified and/or licensed medical personnel in addi-
tion to those which are required by their designation levels. In addition
to the care rendered by the required staff, the provider shall be account-
able for care rendered by any additional personnel.

(1) [()] Treatment and Transport Protocols Required.

(1) The applicant shall submit written delegated standing
orders for patient treatment and transport protocols and policies related

to patient care [(protoeols)] which have been approved and signed by
the provider's medical director.

(2) The protocols shall have an effective date [and an ex-
piration date which correspond to the inclusive dates of the previder's
EMS license].

(3) The protocols shall address the use of non-EMS
certified or licensed medical personnel who, in addition to the EMS
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staff, may provide patient care on behalf of the provider and/or in the
provider's EMS vehicles.

(4) The protocols shall address the use of all required, ad-
ditional, and/or specialized medical equipment, supplies, and pharma-
ceuticals carried on each EMS vehicle in the provider's fleet.

(5) The protocols shall identify delegated procedures for
each EMS Certification or license level utilized by the provider.

(6) The protocols shall indicate specific applications, in-
cluding geographical area and duty status of personnel.

() [@]EMS Equipment, supplies, medical devices, parenteral
solutions and pharmaceuticals.

(1) The EMS provider shall submit a list, approved and
signed by the medical director and fully supportive of and consistent
with the protocols, of all medical equipment, supplies, medical devices,
parenteral solutions and pharmaceuticals to be carried. The list shall
specify the quantities of each item to be carried and shall specify the
sizes and types of each item necessary to provide appropriate care for
all age ranges appropriate to the needs of their patients. The quantities
listed shall be appropriate to the provider's call volume, transport times
and restocking capabilities.

(2) All patient care equipment, and medical devices must
be operational, appropriately secured in the vehicle at the time of pro-
viding patient care and response ready, and supplies shall be clean and
fully operational. All patient care powered equipment shall have man-
ual mechanical, spare batteries or an alternative power source, if appli-
cable.

eare battery pewered equipment shall have spare batteries or an alter-

(3) All solutions and pharmaceuticals shall be up to [in]
date and shall be stored and maintained in accordance with the manu-
facturers and/or U.S. Federal Drug Administration (FDA) recommen-
dations.

(4) The requirements for air ambulance equipment and
supplies are listed in §157.12(h) of this title or §157.13(h) of this title.

(k) [6] The following equipment [items] shall be present on
each EMS in-service vehicle and on, or immediately available for, each
response-ready vehicle [in quantities; sizes and types] as specified in
the equipment list as required by the medical director's approved equip-
ment list to include all state required equipment. The equipment list
shall include equipment required for treatment and transport of adult,
pediatric, and neonatal patients [in subsection (i) of this seetion].

(1) Basic Life Support (BLS):

(A) Equipment required to administer the BLS scope
of practice and incorporates the knowledge, competencies and basic
skills of an EMT/ECA and additional skills as authorized by the EMS
provider medical director. All BLS ambulances shall be able to perform
treatment and transport patients receiving the following skills:

(i) airway/ventilation/oxygenation;

(ii) cardiovascular circulation;

(iii) immobilization;

(iv) medication administration - routes; and

(v) _single and multi-system trauma patients.

(B) [fA)] oropharyngeal airways;

(C) [B)] portable and vehicle mounted suction;

)

(D) [€©)] bag valve mask units, oxygen capable;

m

(E) [6B)] portable and vehicle mounted oxygen;

i

(F) [€B)] oxygen delivery devices;
(G) [#®)] dressing and bandaging materials;

(H) commercial tourniquet;

(I) [€¢)] rigid cervical immobilization devices;

() [ED)] spinal immobilization devices;
(K) [B] extremity splints;
(L) [6] equipment to meet special patient needs;

(M) [€9)] equipment for determining and monitoring
patient vital signs, condition or response to treatment;

(N) [€5)] pharmaceuticals, as required by medical di-
rector protocols;

(O) [@VH] an external cardiac defibrillator [An External
Cardiae Defibrillator] appropriate to the staffing level with two sets of
adult and two sets of pediatric pads;

(P) [@N] a [A] patient-transport device capable of be-
ing secured to the vehicle, and the patient must be fully restrained per
manufacturer recommendations; and

(Q) [€)] an [Ar] epinephrine auto injector or similar
device capable of treating anaphylaxis.

(2) Advanced Life Support (ALS):

(A) equipment required to administer the ALS scope of
practice and incorporates the knowledge, competencies and basic and
advanced skills of an AEMT and additional skills as authorized by the
EMS provider medical director. All ALS ambulances shall be able to
perform treatment and transport patients receiving the following skills,
including all required BLS equipment to perform treatment and trans-
port patients receiving the following skills:

(i) airway/ventilation/oxygenation;

(ii) cardiovascular circulation;

(iii) immobilization;

(iv) medication administration - routes; and

(v) _intravenous (IV) initiation/maintenance fluids.
(B) [&A)] all required BLS equipment;
(C) [B)] advanced airway equipment;
(D) [©)] 1V equipment and supplies; [and]

(E) [)] pharmaceuticals as required by medical direc-
tor protocols; and|-]

(F) wave form capnography or state approved carbon
dioxide detection equipment must be used after January 1, 2018, when
performing or monitoring endotracheal intubation.

(3) MICU:

(A) equipment required to administer the knowledge,
competencies and advanced skills of a paramedic, and additional skills
as authorized by the EMS provider medical director. All MICU ambu-
lances shall be able to perform treatment and transport patients receiv-
ing the following skills:

(i) _airway/ventilation/oxygenation;
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(ii) _cardiovascular circulation;

(iii) immobilization;

(iv) medication administration - routes; and

(v) _intravenous (IV) initiation/maintenance fluids.

(I) acurrent emergency response guide book, or an elec-
tronic version that is available to the crew (for hazardous materials);
and[:]

(J) each vehicle will carry 25 triage tags in coordination
with the Regional Advisory Council (RAC).

(B) [fA)] all required BLS and ALS equipment;

(C) [(B)] with active 12-lead capability cardiac moni-
tor/defibrillator by January 1, 2020; and

(D) [€©)] pharmaceuticals as required by medical direc-
tor protocols.

(4) BLS with ALS Capability:

(A) all required BLS equipment, even when in service
or response ready at the ALS level; and

(B) all required ALS equipment, when in service or re-
sponse ready at the ALS level.

(5) BLS with MICU Capability:

(A) all required BLS equipment, even when in service
or response ready at the MICU level; and

(B) all required MICU equipment, when in service or
response ready at [the either] the MICU level.

(6) ALS with MICU Capability:

(A) all required ALS equipment, even when in service
or response ready at the MICU level; and

(B) all MICU equipment, when in service or response
ready at the MICU level.

(7) In addition to medical supplies and equipment:

(A) acomplete and current copy of written or electronic
protocols approved and signed by the medical director; with a current
and complete equipment, supply, and medication list available to the
crew;

(B) operable emergency warning devices;

(C) personal protective equipment for the crew to in-
clude at least:

(i) protective, non-porous gloves;
(i) medical eye protection;

(iti) medical respiratory protection must be avail-
able per crew member, National Institute for Occupational Safety and
Health (NIOSH) approved N95 or greater;

(iv) medical protective gowns or equivalent; and
(v) personal cleansing supplies;

(D) sharps container;

(E) Dbiohazard bags;

(F) portable, battery-powered flashlight (not a

pen-light);

(G) a mounted, currently inspected, 5 pound ABC fire
extinguisher (not applicable to air ambulances);

(H) "No Smoking" signs posted in the patient compart-
ment and cab of vehicle; [and]

(8) As justified by specific patient needs, and when quali-
fied personnel are available, providers may appropriately utilize equip-
ment in addition to that which is required by their designation levels.
Equipment used must be consistent with protocols and/or patient- spe-
cific orders and must correspond to personnel qualifications.

(1) [€9] National accreditation. If a provider has been accred-
ited through a national accrediting organization approved by the depart-
ment and adheres to Texas staffing level requirements, the department
may exempt the provider from portions of the license process. In addi-
tion to other licensing requirements, accredited providers shall submit:

(1) an accreditation self-study;
(2) acopy of formal accreditation certificate; and

(3) any correspondence or updates to or from the accredit-
ing organization which impact the provider's status.

(m) [@)] Subscription or Membership Services. An EMS
provider that [whe] operates or intends to operate a subscription or
membership program for the provision of EMS within the provider
service area shall meet all the requirements for an EMS provider
license as established by the Health and Safety Code, Chapter 773,
and the rules adopted thereunder, and shall obtain department approval
prior to soliciting, advertising or collecting subscription or member-
ship fees. In order to obtain department approval for a subscription or
membership program, the EMS provider shall:

(1) Obtain written authorization from the highest elected
official (County Judge or Mayor) of the political subdivision(s) where
subscriptions will be sold. Written authorization must be obtained from
each County Judge if subscriptions are to be sold in multiple counties.

(A) The County Judge must provider written authoriza-
tions if subscriptions sold across an entire county.

(B) The Mayor may provide written authorization
if subscriptions are sold exclusively within the boundaries of an
incorporated town or city.

(C) 1If an EMS provider is not the primary emergency
provider in any area where they are going to sell a subscription plan,
written notification must be provided to the participants receiving sub-
scription plan stating that the EMS Provider is not the primary emer-
gency provider in this area. A copy of this documentation should be
provided to the primary emergency provider and the department within
30 days before the beginning of any enrollment period.

(2) Submit a copy of the contract used to enroll partici-
pants.

(3) The EMS provider shall maintain a current file of all
advertising for the service. Submit a copy of all advertising used to
promote the subscription service within 30 [ten] days before [after] the
beginning of an