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Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 19. EDUCATION

PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 230. PROFESSIONAL EDUCATOR
PREPARATION AND CERTIFICATION
SUBCHAPTER C. ASSESSMENT OF
EDUCATORS

19 TAC §230.21, §230.25

The State Board for Educator Certification (SBEC) adopts
amendments to 19 TAC §230.21 and §230.25, concerning
professional educator preparation and certification. The amend-
ment to §230.21 is adopted with changes to the proposed text
as published in the March 11, 2016, issue of the Texas Register
(41 TexReg 1772). The amendment to §230.25 is adopted
without changes to the proposed text as published in the March
11, 2016, issue of the Texas Register (41 TexReg 1772) and
will not be republished. The sections establish guidelines and
procedures for the assessment of educators. The adopted
amendments to 19 TAC §230.21 and §230.25 implement the
requirement from the 84th Texas Legislature, Regular Session,
2015, to enforce a limit of five attempts on any certification
examination, unless the SBEC approves an additional attempt
based on an individual's demonstration of good cause. The
adopted amendments to 19 TAC §230.21 and §230.25 also im-
plement a clarification from the 84th Texas Legislature, Regular
Session, 2015, that the commissioner of education approves
the satisfactory level of performance required for certification
examinations.

REASONED JUSTIFICATION. The SBEC rules in 19 TAC
Chapter 230, Professional Educator Preparation and Certifica-
tion, Subchapter C, provide for rules that establish guidelines
and procedures for the assessment of educators. The adopted
amendments to 19 TAC Chapter 230, Subchapter C, identify
changes based on recent legislation passed during the 84th
Texas Legislature, Regular Session, 2015, and reflect input
received from the SBEC, stakeholders, and Texas Education
Agency (TEA) staff.

§230.21. Educator Assessment

Subsection (a) was removed because the basic skills assess-
ment that was required for admission to an educator preparation
program (EPP) is described in 19 TAC Chapter 227. Subsec-
tions (b)-(e) were relettered accordingly.

In accordance with the TEC, §21.048, as amended by House
Bill (HB) 2205, 84th Texas Legislature, Regular Session, 2015,
language was amended in adopted subsection (a) to limit the

number of times an individual may retake a certification exami-
nation to four unless the limitation is waived for good cause. A
candidate seeking a waiver of the limitation is responsible for
providing proof of the good cause.

Adopted subsection (a)(1) was added to define an examination
retake. An examination retake is defined as a second or subse-
quent attempt to pass any examination required for the issuance
of a certificate, including an individual core subject examination
that is part of the overall examination required for the issuance
of a Core Subjects certificate. An examination score that is can-
celled is not considered an examination retake.

Adopted subsection (a)(2) was added to define good cause in
one of six ways. The first four ways are based on the candidate's
highest score on an examination and a conditional standard er-
ror of measurement (CSEM) table that will be published annually
on the TEA website. A CSEM is the measure of the precision of
scores for an assessment based on a specific score point and
the design of the assessment. CSEM are used in this context
to determine how likely a candidate can pass an examination
on his or her next attempt if a candidate completed a number
of clock-hours of additional educational activity. If a candidate's
highest examination score is within one, two, or three CSEMs
from passing, the candidate needs to participate in 50, 100, or
150 clock-hours of additional educational activity, respectively.
If a candidate's highest examination score is not within three
CSEMs from passing, the candidate needs to participate in 200
clock-hours of additional educational activity.

If a candidate needs a waiver for more than one of the individual
core subject examinations that are part of the overall examina-
tion required for the issuance of a Core Subjects certificate, the
fifth way of determining good cause is the combination of the
number of clock-hours of educational activities required for each
individual core subject examination as described in the first four
ways of determining good cause. The maximum number of re-
quired clock-hours may not exceed 300 clock-hours. The num-
ber of clock-hours for each examination may be divided equally
based on the number of examinations in the waiver request, but
the number of clock-hours for an examination shall not be less
than 50 for each examination.

The sixth way of determining good cause is if a CSEM is not ap-
propriate for an examination. One reason a CSEM may not be
appropriate for an examination is if an examination does not use
a scale score. The examinations that are currently used for certi-
fication and do not use a scale score are the Texas Assessment
of Sign Communication examinations and the language exami-
nations administered by the American Council for the Teaching
of Foreign Languages. A second reason a CSEM may not be ap-
propriate for an examination is if an examination does not have
enough test takers to determine a CSEM. The examinations that
are currently used for certification and have very low numbers of
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test takers are the Languages other than English Latin exami-
nation and the examinations administered by the American As-
sociation of Family and Consumer Sciences. In the event that
a candidate is not successful after five attempts on an exam-
ination that did not have a CSEM, the candidate will request a
waiver, and TEA staff will identify individuals who are familiar and
knowledgeable with the examination content. These individuals
review the candidate's performance on the five most recent ex-
aminations, identify the areas of deficit, and determine the num-
ber of clock-hours of additional educational activity required to
demonstrate good cause.

Adopted subsection (a)(3) was added to define educational ac-
tivity. An educational activity is provided by an approved EPP or
an approved continuing professional education (CPE) provider
or sponsor. Approved CPEs currently include all accredited
institutions of higher education, education service centers,
Texas public school districts, accredited private schools, and
non-profit organizations that have offered professional devel-
opment in Texas for at least five years. Approved CPEs also
currently include private entities and individuals who have been
approved by TEA staff to offer CPE activities. An educational
activity needs to be directly related to the knowledge and skill
competencies in which the candidate answered less than 70
percent of questions correctly on the past five examinations. A
competency is a grouping of knowledge and skills on a certi-
fication examination that defines what an entry-level educator
in Texas public schools should know and be able to do. To
provide consistency among candidates when identifying deficit
competencies, a candidate adds the number of questions an-
swered correctly in each competency on each of the five most
recent examinations, adds the number of questions asked for
each competency on each of the five most recent examinations,
and then, for each competency, divides the total number of
questions answered correctly by the total number of questions
asked. If a candidate did not correctly answer 70 percent of the
questions in a competency across the past five examinations,
the candidate will identify the competency as a deficit area that
should be addressed by an educational activity.

Adopted subsection (a)(4) was added to identify how a candi-
date must document an educational activity. This documenta-
tion includes the provider, sponsor, or program's name, address,
telephone number, and email address; the name of the educa-
tional activity; the competency or competencies addressed by
the educational activity; the provider, sponsor, or program's de-
scription of the educational activity; and the provider, sponsor, or
program's written verification of the dates of participation in and
the number of clock-hours completed for the educational activity.

One semester credit hour earned at an accredited institution of
higher education is equivalent to 15 clock-hours. Clock-hours
completed before the most recent examination attempt or after
a request for a waiver is submitted do not count toward meeting
the educational activity required to show good cause for a waiver.

Adopted subsection (a)(5) was added to identify how a candi-
date requests a waiver. A candidate seeking certification based
on the completion of an EPP needs the approval of an EPP
to request a waiver. Candidates seeking certification through
routes other than an EPP need to meet the eligibility require-
ments of the appropriate route. A candidate needs to pay a
waiver request fee of $160, which is the same amount for an
out-of-state/out-of-country review of credentials. A candidate
needs to request a waiver on a form developed by TEA staff and
approved by the SBEC. Waiver requests are not accepted for 45

calendar days after the fourth unsuccessful retake, 90 calendar
days after a denied waiver request, or 180 calendar days after
the most recent unsuccessful attempt that was the result of an
approved waiver request. After a waiver request is received by
TEA staff, the request is reviewed and TEA staff makes a de-
cision to approve or deny the request based on the criteria in
adopted §230.21(a)(2)-(5). An applicant who does not meet the
criteria in adopted §230.21(a)(2)-(5) may appeal to the SBEC
for a final determination of good cause. A determination by the
SBEC is final and may not be appealed.

Since published as proposed, a technical edit in subsection
(a)(5)(B) was made to clarify that individuals are required to pay
the $160 waiver request fee beginning September 1, 2016.

In accordance with the TEC, §21.048, as amended by HB
2205, 84th Texas Legislature, Regular Session, 2015, language
was amended in adopted subsection (d) to clarify that the
commissioner of education approves the satisfactory level of
performance required for each certification examination. The
adopted amendment does not change the authority of the
SBEC to approve a schedule of examination fees and a plan
for administering the examinations. Adopted subsection (e)
establishes in rule the list of appropriate examinations required
for certification.

Minor technical edits were made in subsections (f) and (g) to
conform to Texas Register style and format requirements and
update cross references.

§230.25. Test Exemptions for Persons with a Hearing Impair-
ment

Minor technical edits were made in subsection (b)(2) to align ter-
minology with current SBEC rules.

SUMMARY OF COMMENTS AND BOARD RESPONSES. The
public comment period on the proposal began March 11, 2016,
and ended April 11, 2016. The SBEC also provided an oppor-
tunity for registered oral and written comments at the April 15,
2016, meeting in accordance with the SBEC board operating
policies and procedures. Following is a summary of the public
comments received and corresponding board responses regard-
ing the proposed amendments to 19 TAC §230.21 and §230.25.

Comment: Three individuals commented that there should be a
provision to allow candidates an opportunity to attempt a test af-
ter their fifth attempt. The individuals suggested that good cause
for allowing another attempt could be that the candidate almost
passed the test or has made progress toward passing the test.

Board Response: As the comments relate to creating a provi-
sion to allow candidates an opportunity to attempt a test after
their fifth attempt, the SBEC agreed. The proposed amendments
create such a provision. As the comments relate to defining
good cause as how close a candidate came to passing a test,
the SBEC agreed. The proposed amendments would require a
candidate to present evidence of the number of hours of edu-
cational activities that are correlated to how close a candidate's
score was to passing. As the comments relate to how much
progress has been made toward passing the test, the SBEC dis-
agreed because the proposed amendments take into account a
candidate's highest score and evidence of a candidate's efforts
to improve his or her understanding of the knowledge and skills
assessed on the test.

Comment: Three individuals commented that there should not
be a limit of five attempts for certification examinations.
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Board Response: HB 2205, 84th Texas Legislature, Regular
Session, 2015, mandates a limit of five attempts for certification
examinations. The proposed amendments would provide an op-
portunity for individuals to request a waiver from the limitation.

The SBOE took no action on the review of the proposed amend-
ments to 19 TAC §230.21 and §230.25 at the July 22, 2016,
SBOE meeting.

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall reg-
ulate and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.031(b), which states that in proposing rules under the TEC,
Chapter 21, Subchapter B, the SBEC shall ensure that all candi-
dates for certification or renewal of certification demonstrate the
knowledge and skills necessary to improve the performance of
the diverse student population of this state; §21.041(a), which
allows the SBEC to adopt rules as necessary for its own pro-
cedures; §21.041(b)(1), which requires the SBEC to propose
rules that provide for the regulation of educators and the gen-
eral administration of the TEC, Chapter 21, Subchapter B, in
a manner consistent with the TEC, Chapter 21, Subchapter B;
§21.041(b)(4), which requires the SBEC to propose rules that
specify the requirements for the issuance and renewal of an edu-
cator certificate; §21.041(b)(7), which requires the SBEC to pro-
pose rules that provide for disciplinary proceedings, including the
suspension or revocation of an educator certificate, as provided
by the Texas Government Code, Chapter 2001; §21.041(b)(8),
which requires the SBEC to propose rules that provide for the
enforcement of an educator's code of ethics; §21.041(c), which
requires the SBEC to propose a rule adopting a fee for the is-
suance and maintenance of an educator certificate that is ade-
quate to cover the cost of administration of the TEC, Chapter 21,
Subchapter B; §21.045(a)(1), as amended by House Bill (HB)
2205, 84th Texas Legislature, Regular Session, 2015, which
authorizes the SBEC to propose rules necessary to establish
standards to govern the continuing accountability of all educa-
tor preparation programs based on the following information that
is disaggregated with respect to race, sex, and ethnicity: re-
sults of the certification examinations prescribed under the TEC,
§21.048(a); §21.048(a), as amended by HB 2205, 84th Texas
Legislature, Regular Session, 2015, which requires the SBEC
to propose rules prescribing comprehensive examinations for
each class of certificate issued by the SBEC, specifies that the
commissioner of education shall determine the satisfactory level
of performance required for each certification examination, and
that the commissioner shall require a satisfactory level of exam-
ination performance in each core subject covered by the gen-
eralist certification examination; §21.048(a-1), as amended by
HB 2205, 84th Texas Legislature, Regular Session, 2015, which
states that the SBEC may not require that more than 45 days
elapse before a person may retake an examination and a per-
son may not retake an examination more than four times, unless
the SBEC waives the limitation for good cause as prescribed by
the SBEC; §21.048(a-2), as added by HB 2205, 84th Texas Leg-
islature, Regular Session, 2015, which states that for purposes
of the limitation imposed by Subsection (a-1) on the number of
administrations of an examination, a person who initially took an
examination before September 1, 2015, may retake the exami-
nation up to four times after that date, regardless of the number
of times that the person attempted to perform satisfactorily on the
examination before that date. This subsection expires Septem-
ber 1, 2018; §21.048(b), which states that the SBEC may not

administer a written examination to determine the competence
or level of performance of an educator who has a hearing im-
pairment unless the examination has been field tested to deter-
mine its appropriateness, reliability, and validity as applied to,
and minimum acceptable performance scores for, persons with
hearing impairments; §21.048(c), which states that an educator
who has a hearing impairment is exempt from taking a written ex-
amination for a period ending on the first anniversary of the date
on which the SBEC determines, on the basis of appropriate field
tests, that the examination complies with the standards specified
in subsection (b) of this section; §21.048(c-1), as amended by
HB 2205, 84th Texas Legislature, Regular Session, 2015, which
states that the results of an examination administered under this
section are confidential and are not subject to disclosure under
the Texas Government Code, Chapter 552, unless the disclosure
is regarding notification to a parent of the assignment of an un-
certified teacher to a classroom as required by the TEC, §21.057;
and §21.048(d), which states the definitions for hearing impair-
ment, reliability, and validity when used in the TEC, §21.048;
and the Texas Occupations Code (TOC), §54.003(a), which de-
fines "dyslexia" as having the same meaning assigned by the
TEC, §51.970; §54.003(b), which states that, for each licensing
examination administered by a state agency, the agency shall
provide reasonable examination accommodations to an exami-
nee diagnosed as having dyslexia; and §54.003(c), which states
that each state agency shall adopt rules necessary to implement
the TOC, §54.003, including rules to establish the eligibility crite-
ria an examinee must meet for accommodation under the TOC,
§54.003.

CROSS REFERENCE TO STATUTE. The adopted amendments
implement the TEC, §§21.031; 21.041(a), (b)(1), (4), (7), and
(8), and (c); 21.045(a)(1), as amended by HB 2205, 84th Texas
Legislature, Regular Session, 2015; 21.048, as amended by HB
2205, 84th Texas Legislature, Regular Session, 2015; and the
TOC, §54.003.

$230.21.  Educator Assessment.

(a) A candidate seeking certification as an educator must pass
the examination(s) required by the Texas Education Code (TEC),
§21.048, and the State Board for Educator Certification (SBEC) in
§233.1(e) of this title (relating to General Authority) and shall not
retake an examination more than four times, unless the limitation
is waived for good cause. The burden of proof shall be upon the
candidate to demonstrate good cause.

(1) For the purposes of the retake limitation described by
the TEC, §21.048, an examination retake is defined as a second or sub-
sequent attempt to pass any examination required for the issuance of a
certificate, including an individual core subject examination that is part
of the overall examination required for the issuance of a Core Subjects
certificate as described in §233.2 of this title (relating to Core Subjects;
Generalist). An examination score that is cancelled is not considered
an examination retake.

(2) Good cause is:

(A) the candidate's highest score on an examination is
within one conditional standard error of measurement (CSEM) of pass-
ing and the candidate has completed 50 clock-hours of educational ac-
tivities. CSEMs will be published annually on the Texas Education
Agency (TEA) website;

(B) the candidate's highest score on an examination is
within two CSEMs of passing and the candidate has completed 100
clock-hours of educational activities;
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(C) the candidate's highest score on an examination is
within three CSEMs of passing and the candidate has completed 150
clock-hours of educational activities;

(D) the candidate's highest score on an examination is
not within three CSEMs of passing and the candidate has completed
200 clock-hours of educational activities;

(E) if the candidate needs a waiver for more than one
of the individual core subject examinations that are part of the over-
all examination required for the issuance of a Core Subjects certificate,
the candidate has completed the number of clock-hours of educational
activities required for each individual core subject examination as de-
scribed in subparagraphs (A)-(D) of this paragraph up to a maximum
of 300 clock-hours. The number of clock-hours for each examination
may be divided equally based on the number of examinations in the
waiver request, but the number of clock-hours for an examination shall
not be less than 50; or

(F) ifaCSEM is not appropriate for an examination, the
TEA staff will identify individuals who are familiar and knowledgeable
with the examination content to review the candidate's performance on
the five most recent examinations, identify the deficit competency or
competencies, and determine the number of clock-hours of educational
activities required.

(3) Educational activities are defined as:

(A) institutes, workshops, seminars, conferences, inter-
active distance learning, video conferencing, online activities, under-
graduate courses, graduate courses, training programs, in-service, or
staff development given by an approved continuing professional ed-
ucation provider or sponsor, pursuant to §232.17 of this title (relat-
ing to Pre-Approved Professional Education Provider or Sponsor) and
§232.19 of this title (relating to Approval of Private Companies, Pri-
vate Entities, and Individuals), or an approved educator preparation
program (EPP), pursuant to §228.10 of this title (relating to Approval
Process); and

(B) being directly related to the knowledge and skills
included in the certification examination competency or competencies
in which the candidate answered less than 70 percent of competency
questions correctly. The formula for identifying a deficit competency
is the combined total of correct answers for each competency on the five
most recent examinations divided by the combined total of questions
for each competency on the five most recent examinations.

(4) Documentation of educational activities that a candi-
date must submit includes:

(A) the provider, sponsor, or program's name, address,
telephone number, and email address. The TEA staff may contact the
provider, sponsor, or program to verify an educational activity;

(B) the name of the educational activity (e.g., course
title, course number);

(C) the competency or competencies addressed by the
educational activity as determined by the formula described in para-
graph (3)(B) of this subsection;

(D) the provider, sponsor, or program's description of
the educational activity (e.g., syllabus, course outline, program of
study); and

(E) the provider, sponsor, or program's written verifi-
cation of the candidate's completion of the educational activity (e.g.,
transcript, certificate of completion). The written verification must in-
clude:

(i) the provider, sponsor, or program's name;

(ii) the candidate's name;
(iii)  the name of the educational activity;
(iv) the date(s) of the educational activity; and

(v) the number of clock-hours completed for the ed-
ucational activity. Clock-hours completed before the most recent ex-
amination attempt or after a request for a waiver is submitted shall not
be included. One semester credit hour earned at an accredited institu-
tion of higher education is equivalent to 15 clock-hours.

(5) To request a waiver of the limitation, a candidate must
meet the following conditions:

(A) the candidate is otherwise eligible to take an exam-
ination. A candidate seeking a certificate based on completion of an
EPP must have the approval of an EPP to request a waiver;

(B) beginning September 1, 2016, the candidate pays
the non-refundable waiver request fee of $160;

(C) the candidate requests the waiver of the limitation
in writing on forms developed by the TEA staff; and

(D) the request for the waiver is postmarked not earlier
than:

(i) 45 calendar days after an unsuccessful attempt at
the fourth retake of an examination as defined in the TEC, §21.048; or

(i) 90 calendar days after the date of the most recent
denied waiver of the limitation request; or

(iii) 180 calendar days after the date of the most re-
cent unsuccessful examination attempt that was the result of the most
recently approved request for waiver of the limitation.

(6) The TEA staff shall administratively approve each ap-
plication that meets the criteria specified in paragraphs (2)-(5) of this
subsection.

(7) An applicant who does not meet the criteria in para-
graphs (2)-(5) of this subsection may appeal to the SBEC for a final
determination of good cause. A determination by the SBEC is final
and may not be appealed.

(b) A candidate seeking a standard certificate as an educator
based on completion of an approved EPP may take the appropriate cer-
tification examination(s) required by subsection (a) of this section only
at such time as the EPP determines the candidate's readiness to take the
examinations, or upon successful completion of the EPP, whichever
comes first.

(c) The holder of a lifetime Texas certificate effective before
February 1, 1986, must pass examinations prescribed by the SBEC
to be eligible for continued certification, unless the individual has
passed the Texas Examination of Current Administrators and Teachers
(TECAT).

(d) The commissioner of education approves the satisfactory
level of performance required for certification examinations, and the
SBEC approves a schedule of examination fees and a plan for admin-
istering the examinations.

(e) The appropriate examination(s) required for certification
are specified in the figure provided in this subsection.
Figure: 19 TAC §230.21(e)

(f) Scores from examinations required under this title must be
made available to the examinee, the TEA staff, and, if appropriate, the
EPP from which the examinee will seek a recommendation for certifi-
cation.
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(g) The following provisions concern test security and confi-
dential integrity.

(1) An educator who participates in the development, de-
sign, construction, review, field testing, or validation of an examination
shall not reveal or cause to be revealed the contents of the examination
to any other person.

(2) Aneducator who administers an examination shall not:

(A) allow or cause an unauthorized person to view any
part of the examination;

(B) copy, reproduce, or cause to be copied or repro-
duced any part of the examination;

(C) reveal or cause to be revealed the contents of the
examination;

(D) correct, alter, or cause to be corrected or altered any
response to a test item contained in the examination;

(E) provide assistance with any response to a test item
contained in the examination or cause assistance to be provided; or

(F) deviate from the rules governing administration of
the examination.

(3) An educator who violates subsection (a) or (b) of this
section is subject to sanction in accordance with the provisions of the
TEC, §21.041(b)(7), and Chapter 249 of this title (relating to Disci-
plinary Proceedings, Sanctions, and Contested Cases).

(4) An educator who is an examinee shall not:

(A) copy, reproduce, or cause to be copied or repro-
duced any test item contained in the examination;

(B) provide assistance with any response to a test item
contained in the examination, or cause assistance to be provided,

(C) solicit or accept assistance with any response to a
test item contained in the examination;

(D) deviate from the rules governing administration of
the examination; or

(E) otherwise engage in conduct that amounts to cheat-
ing, deception, or fraud.

(5) An educator who violates this subsection is subject to:

(A) sanction in accordance with the provisions of the
TEC, §21.041(b)(7), and Chapter 249 of this title;

(B) voiding of a score from an examination in which a
violation specified in this subsection occurred; and

(C) disallowance and exclusion from future examina-
tions either in perpetuity or for a period of time that serves the best
interests of the education profession.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.
TRD-201603989

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: August 28, 2016

Proposal publication date: March 11, 2016

For further information, please call: (512) 475-1497
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CHAPTER 232. GENERAL CERTIFICATION
PROVISIONS

SUBCHAPTER A. CERTIFICATE RENEWAL
AND CONTINUING PROFESSIONAL
EDUCATION REQUIREMENTS

The State Board for Educator Certification (SBEC) adopts
amendments to 19 TAC §§232.7, 232.9, 232.11, 232.13,
232.15, 232.17, 232.19, 232.21, and 232.23 and repeal of 19
TAC §232.27, concerning certificate renewal and continuing
professional education (CPE) requirements. The amendments
to §8§232.7, 232.9, 232.11, 232.21, and 232.23 are adopted
with changes to the proposed text as published in the March
11, 2016, issue of the Texas Register (41 TexReg 1777). The
amendments to §§232.13, 232.15, 232.17, and 232.19 and
repeal of §232.27 are adopted without changes to the proposed
text as published in the March 11, 2016, issue of the Texas Reg-
ister (41 TexReg 1777) and will not be republished. The sections
establish the renewal requirements relating to types and classes
of certificates issued and CPE. The adopted amendments to 19
TAC §§232.7, 232.9, 232.11, 232.13, 232.15, 232.17, 232.19,
232.21, and 232.23 implement the requirement from the 84th
Texas Legislature, Regular Session, 2015, to allow educators
to receive credit for completion of an instructional course on
the use of an automated external defibrillator (AED) and further
clarify certificate renewal and CPE requirements. The adopted
repeal of 19 TAC §232.27 further clarifies certificate renewal
and CPE requirements.

REASONED JUSTIFICATION. Current 19 TAC Chapter 232,
General Certification Provisions, establishes the renewal re-
quirements relating to types and classes of certificates issued,
CPE, and national criminal history record information review.

The adopted rule actions amend 19 TAC §§232.7, 232.9,
232.11, 232.13, 232.15, 232.17, 232.19, 232.21, and 232.23
and repeal 19 TAC §232.27. The adopted rule actions to 19
TAC Chapter 232 identify necessary changes based on recent
legislation passed during the 84th Texas Legislature, Regular
Session, 2015, and reflect input received from the SBEC and
Texas Education Agency (TEA) staff-convened stakeholder
meetings. The adopted rule actions also result from the SBEC's
rule review of 19 TAC Chapter 232 conducted in accordance
with Texas Government Code, §2001.039.

§232.7. Requirements for Certificate Renewal

Language was amended to delete subsection (c) that required
licensure, certification, or registration to be current and in good
standing before career and technical education (CTE) certifi-
cates could be renewed. This rule change was necessary to
ensure no classroom certificate area is treated differently from
others as it relates to certificate renewal requirements. Because
current CPE requirements state that at least 80% of the hours
should be directly related to the certificate(s) being renewed,
the SBEC believed that CTE certificate holders can maintain fo-
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cused training in their area(s) of certification and remain current
in the knowledge and skills necessary to successfully deliver in-
struction and positively influence student learning.

Since published as proposed, language in subsection (a)(2) was
moved to new subsection (b) to clarify the criteria by which TEA
staff administratively approve requests for hardship exemptions
to renewal requirements because it is more efficient for TEA staff
to administratively approve hardship exemption requests than
for each request to be approved by the SBEC. Current subsec-
tion (b) was relettered accordingly. In addition, subsection (e),
which requires the staying of a renewal while an educator who is
a respondent in a disciplinary proceeding is waiting for the reso-
lution of the disciplinary action, was deleted so that educators are
not sanctioned before a disciplinary proceeding is completed.

§232.9. Inactive Status and Late Renewal

Language was amended in subsection (d) to require a person
whose certificate has become inactive because of failure to re-
new to verify through an affidavit that the person is in compli-
ance with renewal requirements. Adopted new subsection (e)
confirms that TEA staff is responsible for completing audits of
educator CPE hours. The auditing procedures is dependent on
the availability of TEA resources and may include random audits.
TEA staff are responsible for contacting educators directly and
providing them with all information needed to submit required
documentation for completion of certificate renewal audits. The
language also confirms that the TEA staff may require written
documentation of all activities applied toward CPE requirements.
These adopted changes clarify the process to reactivate an inac-
tive certificate as well as the process that TEA staff use to verify
that the renewal requirements have been met.

Since published as proposed, language from subsection (b) was
amended and included in subsection (a) to clarify the actions
taken by TEA staff and an educator when a certificate is placed
on inactive status. This rule change is necessary because it was
not clear when TEA staff needed to notify an educator regard-
ing an inactive certificate. Language was also amended in sub-
section (a) to remove the reference to procedures adopted by
TEA staff because the language is redundant to the application
process that is referenced in this subsection. Subsection (b) was
deleted because the procedures approved by SBEC are redun-
dant to the TEA staff notification process described in subsection
(a). Language was amended in subsection (a) to clarify that TEA
staff administratively approve reactivation requests based on the
requirements described in 19 TAC §232.7 because it is more ef-
ficient for TEA staff to administratively approve reactivation re-
quests than for each request to be approved by the SBEC. Lan-
guage was amended in adopted new subsection (c) to remove
the reference to the manner by which an individual verifies that
he or she is in compliance with renewal requirements because
the language is redundant to the affidavit process that is refer-
enced in this subsection. In addition, adopted subsection (f),
which restates other rules regarding educator certification sanc-
tions related to falsifying information submitted on a renewal af-
fidavit, was deleted because the language is redundant to rules
described in 19 TAC Chapter 249.

§232.11. Number and Content of Required Continuing Profes-
sional Education Hours

Language was amended in subsection (c) to clarify that at least
80% of the required CPE activities be directly related to the re-
newal of the certificate(s) being renewed and focus on the stan-
dards required for initial issuance of the certificate(s). As a re-

sult of SB 382, 84th Texas Legislature, Regular Session, 2015,
adopted new subsection (h) was added to allow an educator to
receive credit toward CPE requirements by completing an in-
structional course on the use of an AED that meets specified
AED training guidelines. Adopted new subsection (i) allows ed-
ucators to receive CPE credit for completing suicide preven-
tion training that meets the guidelines in the TEC, §21.451, as
amended by House Bill 2186, 84th Texas Legislature, Regular
Session, 2015.

Since published as proposed, a minor technical edit was made
in subsections (h) and (i) to change the word towards to toward.

§232.13. Number of Required Continuing Professional Educa-
tion Hours by Classes of Certificates

Language was amended in subsections (c) and (d) to match cur-
rent wording in subsections (e), (f), and (g) that clearly states the
200-clock-hour CPE requirement. Language was also amended
in subsections (c) and (d) to reference the renewal requirements
that are specific to the school counselor and school librarian cer-
tificates. These adopted changes clarify and align the require-
ments for certification renewal.

§232.15. Types of Acceptable Continuing Professional Educa-
tion Activities

Language was amended in subsection (a)(1) and (3) to clarify
that the activities need to be in the content area knowledge and
skills related to the certificate(s) being renewed. This adopted
change aligns the types of acceptable CPE activities.

§232.17.
Sponsor

Pre-Approved Professional Education Provider or

Language was amended in subsection (a)(5) to include Texas
public open-enrollment charter schools to the list of pre-ap-
proved professional education providers or sponsors. This
adopted change allows certified educators employed by an
open-enrollment charter school to receive CPE credit for ac-
ceptable CPE activities provided by their employer.

§232.19. Approval of Private Companies, Private Entities, and
Individuals

Language was amended to clarify that this section is only for
private companies, private entities, and individuals who seek to
provide CPE on their own behalf and not through the sponsor-
ship of a pre-approved provider or sponsor.

§232.21. Provider Registration Requirements

Language was amended in subsection (c) to require providers to
maintain a record of CPE activity for a period of seven years after
the activity. This adopted change assists TEA staff in confirming
CPE credits when auditing an educator's renewal requirements.
Language was amended in subsection (d) to clarify that the with-
drawal of approval to provide CPE does not entitle a provider or
sponsor to a contested-case hearing before the SBEC. Adopted
new subsection (f) allows TEA staff to review the documentation
that is required for provider or sponsor approval. If TEA staff
determines that a provider or sponsor is operating in violation
of applicable laws or rules, the TEA staff may withdraw the ap-
proval that had been granted.

Since published as proposed, in response to stakeholder input,
subsection (g) was added to specify the procedures and jurisdic-
tion for investigating complaints and/or violations of any applica-
ble provision under this chapter as it relates to a CPE provider
or sponsor approval. This rule change is necessary because
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it allows a provider or sponsor an opportunity to respond to al-
leged violations of rule before a final decision regarding the al-
legations is made. Also since published as proposed, language
was amended in subsection (e) to clarify that violations of rules in
this chapter could result in the withdrawal of approval to provide
continuing professional education. This rule change is neces-
sary because it defines the jurisdiction of TEA staff in investigat-
ing alleged violations. Language was also amended in subsec-
tions (e) and (f) to clarify that a provider or sponsor must come
into compliance with the provisions of this chapter in order to be
eligible for approval. This rule change is congruent with subsec-
tion (g).

§232.23. Verification of Renewal Requirements

Current subsection (c) was replaced to confirm that TEA staff is
responsible for completing audits of educator CPE hours. The
auditing procedures are dependent on the availability of TEA re-
sources and may include random audits. TEA staff are respon-
sible for contacting educators directly and providing them with all
information needed to submit required documentation for com-
pletion of certificate renewal audits. The language also confirms
that the TEA staff may require written documentation of all activ-
ities applied toward CPE requirements. Language in subsection
(b) was moved to adopted new subsection (d).

Since published as proposed, subsection (d), which restates
other rules regarding educator certification sanctions related
to falsifying information submitted on a renewal affidavit, was
deleted because the language was redundant to rules described
in 19 TAC Chapter 249.

SUMMARY OF COMMENTS AND BOARD RESPONSES. The
public comment period on the proposal began March 11, 2016,
and ended April 11, 2016. The SBEC also provided an oppor-
tunity for registered oral and written comments at the April 15,
2016, meeting in accordance with the SBEC board operating
policies and procedures. Following is a summary of the pub-
lic comments received and corresponding board responses re-
garding the proposed amendments to 19 TAC §§232.7, 232.9,
232.11,232.13, 232.15, 232.17, 232.19, 232.21, and 232.23 and
repeal of 19 TAC §232.27.

Comment: One individual commented that a certificate should
be automatically extended to the end of the academic year if an
educator is planning to retire at the end of the academic year.
The individual added that if a certificate was extended in this
manner, it would not be allowed to be renewed. The individual
also commented that an educator should be allowed to pay for
the number of years he or she plans to use a certificate if the
educator does not plan to use the certificate for all five years.

Board Response: The SBEC disagreed. The anticipated costs
associated with modifying and connecting various technology
systems within and across multiple agencies would outweigh the
anticipated benefits to individuals seeking an extension of certi-
fications and/or a proration of certification fees.

Comment: One individual commented that an educator should
not be required to renew his or her certificate after the first five-
year renewal period because it is redundant and expensive.

Board Response: The SBEC disagreed. All educators who have
been issued a standard certificate are required to participate in a
minimum number of CPE requirements that are directly related
to the certificate that qualifies an individual to be hired as an
educator. Because the Texas Essential Knowledge and Skills
and other components of the required curriculum are continually

updated, educators need to stay abreast of these changes as
well as other knowledge and skills they need to be effective in
their respective roles. Most practicing educators should be able
to meet the minimum requirements at no cost through the CPE
activities that are offered through their school or district. For
educators who are not currently employed in a school or district,
there are a number of CPE activities that are provided at little or
no cost to the educator.

The SBOE took no action on the review of the proposed amend-
ments to 19 TAC §§232.7, 232.9, 232.11, 232.13, 232.15,
232.17, 232.19, 232.21, and 232.23 and repeal of 19 TAC
§232.27 at the July 22, 2016, SBOE meeting.

19 TAC §§232.7, 232.9, 232.11, 232.13, 232.15, 232.17,
232.19, 232.21, 232.23

STATUTORY AUTHORITY. The amendments are adopted un-
der the Texas Education Code (TEC), §21.003(a), which states
that a person may not be employed as a teacher, teacher in-
tern or teacher trainee, librarian, educational aide, administra-
tor, educational diagnostician, or school counselor by a school
district unless the person holds an appropriate certificate or per-
mit issued as provided by the TEC, Chapter 21, Subchapter B;
§21.0031(f), which clarifies and places certain limits on provi-
sions authorizing termination of an educator's contract for fail-
ure to maintain a valid certificate; §21.031(a), which states that
the State Board for Educator Certification (SBEC) shall regu-
late and oversee all aspects of the certification, continuing ed-
ucation, and standards of conduct of public school educators;
§21.031(b), which states that in proposing rules under the TEC,
Chapter 21, Subchapter B, the SBEC shall ensure that all can-
didates for certification or renewal of certification demonstrate
the knowledge and skills necessary to improve the performance
of the diverse student population of this state; §21.041(b)(1),
which requires the SBEC to propose rules that provide for the
regulation of educators and the general administration of the
TEC, Chapter 21, Subchapter B, in a manner consistent with
the TEC, Chapter 21, Subchapter B; §21.041(b)(2), which re-
quires the SBEC to propose rules that specify the classes of
educator certificates to be issued, including emergency certifi-
cates; §21.041(b)(3), which requires the SBEC to propose rules
that specify the period for which each class of educator certifi-
cate is valid; §21.041(b)(4), which requires the SBEC to pro-
pose rules that specify the requirements for the issuance and
renewal of an educator certificate; §21.041(b)(7), which requires
the SBEC to propose rules that provide for disciplinary proceed-
ings, including the suspension or revocation of an educator cer-
tificate, as provided by the Texas Government Code, Chapter
2001; §21.041(b)(8), which requires the SBEC to propose rules
that provide for the enforcement of an educator's code of ethics;
§21.041(b)(9), which requires the SBEC to propose rules that
provide for continuing education requirements; §21.054, which
requires classroom teachers, principals, and school counselors
to earn continuing professional education units in specific ar-
eas and options for meeting those requirements and directs the
SBEC to propose rules relating to continuing education courses
and programs for educators; and §21.0541, as added by Senate
Bill (SB) 382, 84th Texas Legislature, Regular Session, 2015,
which requires the SBEC to adopt rules that allow an educator
to receive credit towards the educator's continuing education re-
quirements for completion of an instructional course on the use
of an automated external defibrillator that meets the guidelines
for automated external defibrillator training approved under the
Texas Health and Safety Code, §779.002; and the Texas Occu-
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pations Code (TOC), §55.002, as amended by SB 1307, 84th
Texas Legislature, Regular Session, 2015, which exempts a mil-
itary service member from increased fees or penalties resulting
from failing to timely renew a license; and §55.003, as amended
by SB 1307, 84th Texas Legislature, Regular Session, 2015,
which grants an extension of two years of additional time to com-
plete license renewal and continuing education requirements to
a military service member.

CROSS REFERENCE TO STATUTE. The adopted amend-
ments implement the TEC, §§21.003(a), 21.0031(f), 21.031,
21.041(b)(1)-(4) and (7)-(9), 21.054; and 21.0541, as added
by SB 382, 84th Texas Legislature, Regular Session, 2015;
and the TOC, §55.002, as amended by SB 1307, 84th Texas
Legislature, Regular Session, 2015; and §55.003, as amended
by SB 1307, 84th Texas Legislature, Regular Session, 2015.

$232.7.  Requirements for Certificate Renewal.

(a) The Texas Education Agency (TEA) staff shall develop
procedures to:

(1) notify educators at least six months prior to the expira-
tion of the renewal period to the email address as specified in §230.91
of this title (relating to Procedures in General);

(2) confirm compliance with all renewal requirements pur-
suant to this subchapter;

(3) notify educators who are not renewed due to noncom-
pliance with this section; and

(4) verify that educators applying for reactivation of cer-
tificate(s) under §232.9 of this title (relating to Inactive Status and Late
Renewal) are in compliance with subsection (c)(2)-(6) of this section.

(b) The TEA staff shall administratively approve each hard-
ship exemption request that meets the criteria specified in paragraphs
(1)-(3) of this subsection.

(1) A hardship exemption must be due to one of the follow-
ing circumstances that prevented the educator's completion of renewal
requirements:

(A) catastrophic illness or injury of the educator;

(B) catastrophic illness or injury of an immediate fam-
ily member; or

(C) military service of the educator.

(2) The request for a hardship exemption must include doc-
umentation from a licensed physician or verified military records.

(3) The request for the amount of time allowed for renewal
is equal to:

(A) the amount of time that a licensed physician deter-
mined that the educator was not able to complete renewal requirements
due to the educator's catastrophic illness or injury; or

(B) the amount of time that a licensed physician deter-
mined that the educator was not able to complete renewal requirements
due to the catastrophic illness or injury of an immediate family mem-
ber; or

(C) two years of additional time for a military service
member, in accordance with the Texas Occupations Code, §55.003.

(4) Ifahardship exemption request is approved, the educa-
tor must pay the appropriate renewal fee, pursuant to §232.25 of this
title (relating to Fees Payable Upon Certificate Renewal or Reactiva-
tion).

(c) To be eligible for renewal, an educator must:

(1) satisfy continuing professional education requirements,
pursuant to §232.11 of this title (relating to Number and Content of
Required Continuing Professional Education Hours);

(2) hold avalid standard certificate that is not currently sus-
pended and has not been surrendered in lieu of revocation or revoked
by lawful authority;

(3) not be a respondent in a disciplinary proceeding under
Chapter 249 of this title (relating to Disciplinary Proceedings, Sanc-
tions, and Contested Cases);

(4) successfully resolve any reported criminal history, as
defined by §249.3 of this title (relating to Definitions);

(5) not be in default on a guaranteed student loan reported
by the Texas Guaranteed Student Loan Corporation or a judgment debt
for a student loan owed to the Texas Higher Education Coordinating
Board, unless repayment arrangements have been made;

(6) not be in arrears of child support, pursuant to the Texas
Family Code, Chapter 232;

(7) pay the renewal fee, pursuant to §232.25 of this title,
which shall be a single fee regardless of the number of certificates being
renewed; and

(8) submit fingerprints in accordance with §232.35(c) of
this title (relating to Submission of Required Information) and the TEC,
§22.0831.

(d) The TEA staff shall renew the certificate(s) of an educator
who meets all requirements of this subchapter.

$232.9.  Inactive Status and Late Renewal.

(a) The certificate(s) of an educator holding a valid standard
certificate who does not satisfy the requirements of this subchapter shall
be placed on inactive status, subject to the requirements of the Texas
Education Code, §21.0031(f). Texas Education Agency (TEA) staff
shall notify a person by email of the reason(s) for denying the renewal
and the actions or conditions required for removal from inactive status.
At any time, the educator may apply to have his or her certificate(s) re-
activated and submit the reactivation fee. The TEA staff shall adminis-
tratively approve reactivation of the educator's certificate(s) subject to
verification that the educator is in compliance with §232.7 of this title
(relating to Requirements for Certificate Renewal). The renewal date
of a reactivated certificate(s) shall be five years after the last day of the
certificate holder's next birth month.

(b) A person who satisfies all requirements for renewal after
the renewal date of a certificate shall pay a late renewal fee in addition
to the standard renewal fee. A person whose certificate has become
inactive because of failure to renew shall also pay a reactivation fee.
The amount of these fees shall be as provided in §230.101 of this title
(relating to Schedule of Fees for Certification Services).

(c) Ifaperson does not satisfy the required continuing profes-
sional education (CPE) hours at the expiration of the renewal period,
the person may have the certificate(s) removed from inactive status and
reactivated by verifying through an affidavit whether he or she is in
compliance with renewal requirements, including CPE hours, and pay-
ing any applicable fee(s).

(d) The TEA staff shall be responsible for auditing compliance
with renewal requirements. The TEA audit procedures shall be based
on available resources and may include random audits. The TEA staff
shall contact an educator selected for an audit of his or her renewal re-
quirements and provide the educator with information needed to sub-
mit the documentation that supports certificate renewal. The TEA staff
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at any time may review the documentation required for renewal un-
der this subchapter, which may include the documentation described
in §232.15 of this title (relating to Types of Acceptable Continuing
Professional Education Activities) and §232.21 of this title (relating
to Provider Registration Requirements).

§232.11.  Number and Content of Required Continuing Professional
Education Hours.

(a) The appropriate number of clock-hours of continuing pro-
fessional education (CPE), as specified in §232.13 of this title (relating
to Number of Required Continuing Professional Education Hours by
Classes of Certificates), must be completed during each five-year re-
newal period.

(b) One semester credit hour earned at an accredited institution
of higher education is equivalent to 15 CPE clock-hours.

(c) Atleast 80% of the CPE activities shall be directly related
to the certificate(s) being renewed and focus on the standards required
for the initial issuance of the certificate(s), including:

(1) content area knowledge and skills;
(2) professional ethics and standards of conduct;

(3) professional development, which should encompass
topics such as the following:

(A) district and campus priorities and objectives;

(B) child development, including research on how chil-

dren learn;
(C) classroom management;
(D) applicable federal and state laws;
(E) diversity and special needs of student populations;
(F) increasing and maintaining parental involvement;
_ (G) integration of technology into educational prac-
tices;

(H) ensuring that students read on or above grade level;

(I) diagnosing and removing obstacles to student
achievement; and

(J) instructional practices.

(4) Not more than 25% of the CPE activities for a class-
room teacher shall include instruction regarding:

(A) collecting and analyzing information that will im-
prove effectiveness in the classroom;

(B) recognizing early warning indicators that a student
may be at risk of dropping out of school;

(C) integrating technology into classroom instruction;
and

(D) educating diverse student populations, including:

(i) students with disabilities, including mental

health disorders;
(ii) students who are educationally disadvantaged;
(iii)  students of limited English proficiency; and
(iv)  students at risk of dropping out of school.

(5) Not more than 25% of the CPE activities for a principal
shall include instruction regarding:

(A) effective and efficient management, including:

(i) collecting and analyzing information;
(i) making decisions and managing time; and

(iii) supervising student discipline and managing
behavior;

(B) recognizing early warning indicators that a student
may be at risk of dropping out of school;

(C) integrating technology into campus curriculum and
instruction; and

(D) educating diverse student populations, including:

(i) students with disabilities,
health disorders;

including mental

(ii)  students who are educationally disadvantaged;
(iii)  students of limited English proficiency; and
(iv) students at risk of dropping out of school.

(6) Not more than 25% of the CPE activities for a school
counselor shall include instruction regarding:

(A) assisting students in developing high school gradu-
ation plans;

(B) implementing dropout prevention strategies; and
(C) informing students concerning:

(i) college admissions, including college financial
aid resources and application procedures; and

(ii)  career opportunities.

(d) Educators are encouraged to identify CPE activities based
on results of his or her annual appraisal required under the Texas Edu-
cation Code, Chapter 21, Subchapter H.

(e) The required CPE for educators who teach students with
dyslexia must include training regarding new research and practices in
educating students with dyslexia. The required training may be sat-
isfied through an online course approved by Texas Education Agency
staff.

(f) An educator eligible to renew multiple classes of certifi-
cates issued during the same renewal period may satisfy the require-
ments specified in §232.13 of this title for any class of certificate is-
sued for less than the full five-year period by completing a prorated
number of the required CPE clock-hours. Educators must complete a
minimum of one-fifth of the additional CPE clock-hours for each full
calendar year that the additional class of certificate is valid.

(g) An educator may fulfill up to 12 clock-hours of required
CPE activities by participating in a mental health first aid training pro-
gram offered by a local mental health authority under the Texas Health
and Safety Code, §1001.203. The number of clock-hours of CPE an
educator may fulfill under this subsection may not exceed the number
of clock-hours the educator actually spends participating in a mental
health first aid training program.

(h) An educator may receive credit toward CPE requirements
for completion of an instructional course on the use of an automated
external defibrillator (AED) that meets the guidelines for AED train-
ing approved under Texas Health and Safety Code, §779.002, in accor-
dance with the Texas Education Code (TEC), §21.0541.

(1) An educator may receive credit toward CPE requirements
for completion of suicide prevention training that meets the guidelines
for suicide prevention training approved under the TEC, §21.451.

ADOPTED RULES

August 19, 2016 41 TexReg 6199



§232.21. Provider Registration Requirements.

(a) Procedures adopted by the Texas Education Agency (TEA)
staff require all pre-approved and all other continuing professional ed-
ucation (CPE) providers or sponsors to register with the State Board
for Educator Certification (SBEC) by submitting the relevant sections
of the provider registration form designated by the TEA staff in order
to accomplish any or all of the following, as applicable:

(1) notify the TEA staff of the intent to offer CPE activities;
(2) affirm compliance with all applicable statutes and rules;

(3) prohibit discrimination in the provision of CPE activi-
ties to any certified educator;

(4) document that each CPE activity:

(A) complies with applicable SBEC rules codified in
the Texas Administrative Code, Title 19, Part 7;

(B) contributes to the advancement of professional
knowledge and skills identified by standards adopted by the SBEC for
each certificate;

(C) is developed and presented by persons who are ap-
propriately knowledgeable in the subject matter of the training being
offered; and

(D) specifies the content under §232.11 of this title (re-
lating to Number and Content of Required Continuing Professional Ed-
ucation Hours) and number of creditable CPE clock-hours; and

(5) on a biennial or more frequent basis, conduct a com-
prehensive, in-depth self-study to assess the CPE needs and priorities
of educators served by the provider as well as the quality of the CPE
activities offered.

(b) At the conclusion of each activity offered for CPE credit,
the provider or sponsor must provide to each educator in attendance
written documentation listing, at a minimum, the provider's name and
provider number, the educator's name, the date and content of the ac-
tivity, and the number of clock-hours that count toward satisfying CPE
requirements.

(c) All providers are required to maintain a record of CPE ac-
tivities that includes a list of attendees, the date and content of the ac-
tivity, and the number of clock-hours that count toward satisfying CPE
requirements. Providers shall retain a record of CPE activity for a pe-
riod of seven years after the activity is completed.

(d) A provider or sponsor that is not granted approval or has
its approval withdrawn by the TEA staff is not entitled to a contested-
case hearing before the SBEC or a person designated by the SBEC to
conduct contested-case hearings.

(e) The TEA staff shall investigate complaints against a
provider or sponsor alleging noncompliance with this section. If the
investigation determines that the provider or sponsor is operating in
violation of any applicable provision under this chapter, the TEA staff
may withdraw the approval granted under this section to the provider
or sponsor until the provider or sponsor can demonstrate compliance.

(f) The TEA staff at any time may review the documentation
required for provider registration under this section. If a review de-
termines that the provider or sponsor is operating in violation of any
applicable provision under this chapter, the TEA staff may withdraw
the approval granted under this section to the provider or sponsor until
the provider or sponsor can demonstrate compliance.

(g) Before withdrawing approval under subsection (e) or (f) of
this section, TEA staff will notify the provider or sponsor in writing that

an alleged violation has occurred, provide a summary of the allegation,
and request that the provider or sponsor respond to the allegation.

(1) A provider or sponsor shall:

(A) cooperate fully with any TEA investigation or re-
view; and

(B) respond within 21 business days of receipt of re-
quests for information regarding the allegation and other requests for
information from the TEA, except where:

(i) TEA staff imposes a different response date; or

(ii)  the provider or sponsor is unable to meet the ini-
tial response date and requests and receives a different response date
from TEA staff.

(2) TEA staff may request further information from the
provider or sponsor.

(3) Ifaprovider or sponsor fails to comply with paragraph
(1)(B) of this subsection, the TEA may deem admitted the violation of
rules under this chapter.

(4) Upon completion of an investigation or review, TEA
staff will notify the provider or sponsor in writing of the findings.

(A) If TEA staff finds that a violation occurred, the
notice will specify each rule that was violated and that the approval
granted under this section has been withdrawn until the provider or
sponsor can demonstrate compliance.

(B) If TEA stafffinds that no violation has occurred, the
notice will specify that no rule was violated.

§232.23.  Verification of Renewal Requirements.

(a) Written documentation of completion of all activities ap-
plied toward continuing professional education (CPE) requirements
shall be maintained by each educator.

(b) By the date renewal is required, the educator shall verify
through an affidavit in a manner determined by the Texas Education
Agency (TEA) staff whether he or she is in compliance with renewal
requirements, including CPE.

(c) The TEA staff shall be responsible for auditing compliance
with renewal requirements. The TEA audit procedures shall be based
on available resources and may include random audits. The TEA staff
shall contact an educator selected for an audit of his or her renewal re-
quirements and provide the educator with information needed to sub-
mit the documentation that supports certificate renewal. The TEA staff
at any time may review the documentation required for renewal un-
der this subchapter, which may include the documentation described
in §232.15 of this title (relating to Types of Acceptable Continuing
Professional Education Activities) and §232.21 of this title (relating
to Provider Registration Requirements).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.

TRD-201603990

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: August 28, 2016

Proposal publication date: March 11, 2016

For further information, please call: (512) 475-1497
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19 TAC §232.27

STATUTORY AUTHORITY. The repeal is adopted under the
Texas Education Code (TEC), §21.003(a), which states that
a person may not be employed as a teacher, teacher intern
or teacher trainee, librarian, educational aide, administrator,
educational diagnostician, or school counselor by a school
district unless the person holds an appropriate certificate or
permit issued as provided by the TEC, Chapter 21, Subchapter
B; §21.0031(f), which clarifies and places certain limits on
provisions authorizing termination of an educator's contract for
failure to maintain a valid certificate; §21.031(a), which states
that the State Board for Educator Certification (SBEC) shall
regulate and oversee all aspects of the certification, continuing
education, and standards of conduct of public school educators;
§21.031(b), which states that in proposing rules under the TEC,
Chapter 21, Subchapter B, the SBEC shall ensure that all can-
didates for certification or renewal of certification demonstrate
the knowledge and skills necessary to improve the performance
of the diverse student population of this state; §21.041(b)(1),
which requires the SBEC to propose rules that provide for the
regulation of educators and the general administration of the
TEC, Chapter 21, Subchapter B, in a manner consistent with the
TEC, Chapter 21, Subchapter B; §21.041(b)(2), which requires
the SBEC to propose rules that specify the classes of educator
certificates to be issued, including emergency certificates;
§21.041(b)(3), which requires the SBEC to propose rules that
specify the period for which each class of educator certificate is
valid; §21.041(b)(4), which requires the SBEC to propose rules
that specify the requirements for the issuance and renewal of
an educator certificate; §21.041(b)(7), which requires the SBEC
to propose rules that provide for disciplinary proceedings, in-
cluding the suspension or revocation of an educator certificate,
as provided by the Texas Government Code, Chapter 2001;
§21.041(b)(8), which requires the SBEC to propose rules that
provide for the enforcement of an educator's code of ethics;
§21.041(b)(9), which requires the SBEC to propose rules that
provide for continuing education requirements; §21.054, which
requires classroom teachers, principals, and school counselors
to earn continuing professional education units in specific areas
and options for meeting those requirements and directs the
SBEC to propose rules relating to continuing education courses
and programs for educators; and §21.0541, as added by Senate
Bill (SB) 382, 84th Texas Legislature, Regular Session, 2015,
which requires the SBEC to adopt rules that allow an educator
to receive credit towards the educator's continuing education
requirements for completion of an instructional course on
the use of an automated external defibrillator that meets the
guidelines for automated external defibrillator training approved
under the Texas Health and Safety Code, §779.002; and the
Texas Occupations Code (TOC), §55.002, as amended by SB
1307, 84th Texas Legislature, Regular Session, 2015, which
exempts a military service member from increased fees or
penalties resulting from failing to timely renew a license; and
§55.003, as amended by SB 1307, 84th Texas Legislature,
Regular Session, 2015, which grants an extension of two years
of additional time to complete license renewal and continuing
education requirements to a military service member.

CROSS REFERENCE TO STATUTE. The adopted re-
peal implements the TEC, §§21.003(a), 21.0031(f), 21.031,
21.041(b)(1)-(4) and (7)-(9), 21.054; and 21.0541, as added
by SB 382, 84th Texas Legislature, Regular Session, 2015;
and the TOC, §55.002, as amended by SB 1307, 84th Texas

Legislature, Regular Session, 2015; and §55.003, as amended
by SB 1307, 84th Texas Legislature, Regular Session, 2015.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.

TRD-201603992

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: August 28, 2016

Proposal publication date: March 11, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 234. MILITARY SERVICE
MEMBERS, MILITARY SPOUSES, AND
MILITARY VETERANS

19 TAC §§234.1, 234.3, 234.5, 234.7

The State Board for Educator Certification (SBEC) adopts
new 19 TAC §§234.1, 234.3, 234.5, and 234.7, concerning
requirements for military service members, military spouses,
and military veterans. New §§234.1, 234.3, 234.5, and 234.7
are adopted without changes to the proposed text as published
in the March 11, 2016, issue of the Texas Register (41 TexReg
1784) and will not be republished. The sections establish
requirements for the certification of a military service member,
military veteran, or military spouse and the renewal and con-
tinuing education requirements for military service members.
Adopted new 19 TAC §§234.1, 234.3, 234.5, and 234.7 address
recent legislation, consolidate rules specific to the military com-
munity into one chapter, and streamline future military-related
rulemaking opportunities.

REASONED JUSTIFICATION. The 84th Texas Legislature, Reg-
ular Session, 2015, passed Senate Bill (SB) 807, which requires
all state licensing agencies to adopt rules that implement the
requirements of the Texas Occupations Code (TOC), Chapter
55, regarding the licensing of military service members, mili-
tary spouses, and military veterans and the waiving of licensing
and application fees paid to the state. The 84th Texas Legisla-
ture also passed SB 1307, which clarifies definitions of military
spouses and military veterans in key sections of the TOC, al-
lows for the adoption of rules to establish alternative methods
for military groups to meet requirements for licensure, grants the
executive director of a state agency to review applicant creden-
tials and waive requirements for licensure, and incorporates the
use of verified military service to satisfy apprenticeship require-
ments for licensure.

In addition, the 84th Texas Legislature passed House Bill 2014,
which allows military service members seeking certification in ca-
reer and technical education to substitute experience in a partic-
ular trade for the license or professional credential in the specific
trade.

Adopted new 19 TAC Chapter 234 consolidates all military-re-
lated provisions into one chapter. The military-related provisions
currently outlined in 19 TAC §230.15, Certification of Military Ser-
vice Members, Military Spouses, and Military Veterans, and 19
TAC §232.27, Renewal and Continuing Education Requirements

ADOPTED RULES
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for Military Service Members, will be repealed as applicable from
19 TAC Chapter 230 and 19 TAC Chapter 232. These provisions
are incorporated into the new military chapter as adopted new 19
TAC §234.5 and 19 TAC §234.7, respectively. Adopted new 19
TAC §234.5(g) and (h) satisfy the provisions in SB 807 and align
with current SBEC rules.

Adopted new 19 TAC Chapter 234 also streamlines future mil-
itary-related rulemaking opportunities by having all military-re-
lated provisions in one chapter.

SUMMARY OF COMMENTS AND BOARD RESPONSES. The
public comment period on the proposal began March 11, 2016,
and ended April 11, 2016. The SBEC also provided an oppor-
tunity for registered oral and written comments at the April 15,
2016, meeting in accordance with the SBEC board operating
policies and procedures. No comments were received regard-
ing proposed new 19 TAC §§234.1, 234.3, 234.5, and 234.7.

The SBOE took no action on the review of proposed new 19 TAC
§§234.1, 234.3, 234.5, and 234.7 at the July 22, 2016, SBOE
meeting.

STATUTORY AUTHORITY. The new sections are adopted un-
der the Texas Education Code (TEC), §21.041(b)(2), which re-
quires the State Board for Educator Certification (SBEC) to pro-
pose rules that specify the classes of educator certificates to be
issued, including emergency certificates; §21.041(b)(4), which
requires the SBEC to propose rules that specify the require-
ments for the issuance and renewal of an educator certificate;
§21.044(a), which requires the SBEC to propose rules establish-
ing training requirements a person must accomplish to obtain a
certificate, enter an internship, or enter an induction-year pro-
gram; and §21.054, which requires classroom teachers, princi-
pals, and school counselors to earn continuing professional ed-
ucation units in specific areas and options for meeting those re-
quirements and directs the SBEC to propose rules relating to
continuing education courses and programs for educators; and
the Texas Occupations Code (TOC), §55.001, as amended by
Senate Bill (SB) 1307, 84th Texas Legislature, Regular Ses-
sion, 2015, which defines active duty, armed forces of the United
States, license, military service member, military spouse, mil-
itary veteran, and state agency; §55.002, as amended by SB
1307, 84th Texas Legislature, Regular Session, 2015, which ex-
empts a military service member from increased fees or penal-
ties resulting from failing to timely renew a license; §55.003, as
amended by SB 1307, 84th Texas Legislature, Regular Session,
2015, which grants an extension of two years of additional time
to complete license renewal and continuing education require-
ments to a military service member; §55.004, as amended by SB
1307 and House Bill (HB) 3742, 84th Texas Legislature, Regular
Session, 2015, which provides an alternative licensing proce-
dure for military service members, military veterans, and military
spouses; §55.005, as amended by SB 1307, 84th Texas Leg-
islature, Regular Session, 2015, which provides an expedited
licensing procedure for military service members, military veter-
ans, and military spouses; §55.006, as amended by SB 1307,
84th Texas Legislature, Regular Session, 2015, which provides
for renewal of an expedited license issued to a military service
member, military veteran, or military spouse; §55.007, which pro-
vides that verified military service, training, and education be
credited toward licensing requirements; §55.008, as amended
by SB 1296 and SB 1307, 84th Texas Legislature, Regular Ses-
sion, 2015, which requires state agencies to credit military ser-
vice, training or education toward apprenticeship requirements
for applicants with military experience; and §55.009, as added

by SB 807 and SB 1307, 84th Texas Legislature, Regular Ses-
sion, 2015, which waives the license application and examina-
tion fees for certain military service members, military veterans,
and military spouses and requires a state agency that issues a
license to prominently post a notice of the provisions in the TOC,
Chapter 55, that are available to military service members, mil-
itary veterans, and military spouses on the home page of the
agency's website.

CROSS REFERENCE TO STATUTE. The adopted new sec-
tions implement the TEC, §§21.041(b)(2) and (4); 21.044(a);
and 21.054; and Texas Occupations Code, §§55.001-55.003,
55.005, and 55.006, as amended by SB 1307, 84th Texas Leg-
islature, Regular Session, 2015; 55.004, as amended by SB
1307 and HB 3742, 84th Texas Legislature, Regular Session,
2015; 55.007; 55.008, as amended by SB 1296 and SB 1307,
84th Texas Legislature, Regular Session, 2015; and 55.009, as
added by SB 807 and SB 1307, 84th Texas Legislature, Regular
Session, 2015.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.

TRD-201603993

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: August 28, 2016

Proposal publication date: March 11, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 241. PRINCIPAL CERTIFICATE

The State Board for Educator Certification (SBEC) adopts the
repeal of 19 TAC §241.15 and new 19 TAC §241.15, concern-
ing the principal certificate. The repeal of and new §241.15 are
adopted without changes to the proposed text as published in the
March 11, 2016, issue of the Texas Register (41 TexReg 1786)
and will not be republished. The section provides standards re-
quired for the principal certificate. The adopted new section up-
dates the standards required for principal certification, including
those standards taught by principal preparation programs and
tested on the state certification examination, and align the stan-
dards with the commissioner of education's principal appraisal
standards.

REASONED JUSTIFICATION. In December 2014, Texas
Education Agency (TEA) staff held a stakeholder meeting to
discuss the rules in 19 TAC Chapter 241 as part of the rule
review process. During the review process, the stakeholder
group determined that the principal certificate standards in 19
TAC §241.15 needed to be modernized and aligned with the
commissioner's principal appraisal standards found in 19 TAC
Chapter 149.

At its March 2015 meeting, the SBEC approved the standards
review committee for 19 TAC Chapter 241. The committee met
in April 2015 to develop recommended changes to the principal
standards. The committee subsequently worked with TEA staff
to provide additional feedback prior to presenting draft rule
changes to the SBEC at the December 2015 meeting. The
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adopted rule actions repeal the current principal standards and
replace them with new principal standards.

Adopted new 19 TAC §241.15 better aligns the standards with
the knowledge and skills required for today's principals and with
the commissioner's principal appraisal standards. The adopted
new section also elevates school culture and instructional lead-
ership as two areas of principal development that should receive
additional and focused attention by preparation programs. The
adopted rule actions also result from the SBEC's rule review of
19 TAC Chapter 241 conducted in accordance with Texas Gov-
ernment Code, §2001.039.

SUMMARY OF COMMENTS AND BOARD RESPONSES. The
public comment period on the proposal began March 11, 2016,
and ended April 11, 2016. The SBEC also provided an oppor-
tunity for registered oral and written comments at the April 15,
2016, meeting in accordance with the SBEC board operating
policies and procedures. No comments were received regard-
ing the proposed repeal of and new 19 TAC §241.15.

The SBOE took no action on the review of proposed repeal of
and new 19 TAC §241.15 at the July 22, 2016, SBOE meeting.

19 TAC §241.15

STATUTORY AUTHORITY. The repeal is adopted under the
Texas Education Code (TEC), §21.003(a), which states that
a person may not be employed as a teacher, teacher intern
or teacher trainee, librarian, educational aide, administrator,
educational diagnostician, or school counselor by a school
district unless the person holds an appropriate certificate or
permit issued as provided by the TEC, Chapter 21, Subchapter
B; §21.041(b)(4), which requires the State Board for Educator
Certification (SBEC) to propose rules that specify the require-
ments for the issuance and renewal of an educator certificate;
§21.046(b), which states that the qualifications for certification
as a principal must be sufficiently flexible so that an outstanding
teacher may qualify by substituting approved experience and
professional training for part of the educational requirements;
§21.046(c), which states that because an effective principal is
essential to school improvement, the SBEC shall ensure that
each candidate for certification as a principal is of the highest
caliber and that multi-level screening processes, validated com-
prehensive assessment programs, and flexible internships with
successful mentors exist to determine whether a candidate for
certification as a principal possesses the essential knowledge,
skills, and leadership capabilities necessary for success; and
§21.046(d), which states that in creating the qualifications for
certification as a principal, the SBEC shall consider the knowl-
edge, skills, and proficiencies for principals as developed by
relevant national organizations and the State Board of Educa-
tion.

CROSS REFERENCE TO STATUTE. The adopted repeal imple-
ments the TEC, §§21.003(a), 21.041(b)(4), and 21.046(b)-(d).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.
TRD-201603991

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: August 28, 2016

Proposal publication date: March 11, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢
19 TAC §241.15

STATUTORY AUTHORITY. The new section is adopted under
the Texas Education Code (TEC), §21.003(a), which states that
a person may not be employed as a teacher, teacher intern or
teacher trainee, librarian, educational aide, administrator, ed-
ucational diagnostician, or school counselor by a school dis-
trict unless the person holds an appropriate certificate or per-
mit issued as provided by the TEC, Chapter 21, Subchapter
B; §21.041(b)(4), which requires the State Board for Educator
Certification (SBEC) to propose rules that specify the require-
ments for the issuance and renewal of an educator certificate;
§21.046(b), which states that the qualifications for certification
as a principal must be sufficiently flexible so that an outstand-
ing teacher may qualify by substituting approved experience and
professional training for part of the educational requirements;
§21.046(c), which states that because an effective principal is
essential to school improvement, the SBEC shall ensure that
each candidate for certification as a principal is of the highest
caliber and that multi-level screening processes, validated com-
prehensive assessment programs, and flexible internships with
successful mentors exist to determine whether a candidate for
certification as a principal possesses the essential knowledge,
skills, and leadership capabilities necessary for success; and
§21.046(d), which states that in creating the qualifications for
certification as a principal, the SBEC shall consider the knowl-
edge, skills, and proficiencies for principals as developed by rel-
evant national organizations and the State Board of Education.

CROSS REFERENCE TO STATUTE. The adopted new section
implements the TEC, §§21.003(a), 21.041(b)(4), and 21.046(b)-
(d).

The agency certifies that legal counsel has reviewed the adop-

tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.

TRD-201603994

Cristina De La Fuente-Valadez

Director, Rulemaking, Texas Education Agency
State Board for Educator Certification

Effective date: August 28, 2016

Proposal publication date: March 11, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 573. RULES OF PROFESSIONAL
CONDUCT
ADOPTED RULES August 19, 2016 41 TexReg 6203



The Texas Board of Veterinary Medical Examiners (Board)
adopts amendments to §573.10, concerning Supervision of
Non-Veterinarians, §573.14, concerning Alternate Therapies,
§573.15, concerning Use of Ultrasound in Diagnosis, §573.29,
concerning Complaint Information, §573.41, Use of Prescription
Drugs, §573.44, Compounding Drugs, §573.45, Extra-Label
or Off-Label Use of Drugs, §573.51, Rabies Control, §573.52,
Veterinarian Patient Record Keeping, §573.53, Equine Dental
Provider Patient Record Keeping, §573.65, Proof of Acceptable
Continuing Education, and §573.69, Conditions Relative to
License Suspension. The amendments are adopted without
changes to the proposed text as published in the June 10, 2016,
issue of the Texas Register (41 TexReg 4153) and will not be
republished.

One comment was received on the adoption of rule 573.41,
regarding Use of Prescription Drugs. The commenter rec-
ommends that the rule incorporate the Texas Pharmacy Act's
licensure requirements and limit relationships between veteri-
narians and pharmacies or, in the alternative, require disclosure
of any remunerative arrangements between a veterinarian
and a pharmacy. The Board respectfully declines to make the
amendments that the commenter suggests, as they are outside
the scope of the Board's proposed amendments to the rule.

No other comments were received regarding the adoption of the
amendments to the rules.

In general, the purpose of these amendments to 22 TAC Chapter
573 is to implement changes resulting from the Board's review
of the chapter under Texas Government Code §2001.039. The
notice of intention to review the chapter was published in the De-
cember 4, 2015, issue of the Texas Register (40 TexReg 8705).
No comments were received in response to the notice. The no-
tice of the adopted rule review was published in the March 18,
2016, issue of the Texas Register (41 TexReg 2180).

Overall, the adopted amendments make clarifications and tech-
nical corrections.

The amendment to §573.10 serves to make all items in the list
parallel. The amendments to §§573.14, 573.15, and 573.41 con-
form the term "veterinarian-client-patient relationship" to its ap-
pearance in the Veterinary Licensing Act. The amendment to
§573.29 clarifies what is required on a licensee's notice to clients
about complaint information. The amendments to §573.44 and
§573.45 conform the term "food-producing animals" to its ap-
pearance in the Veterinary Licensing Act. The amendment to
§573.51 modernizes the language of the rule.

The amendments to §573.52 and §573.53 will reflect the original
intent of the rule to require a veterinarian or an equine dental
provider to maintain patient records for a minimum of five years
from the date of the last treatment. The amendments to §573.65
are technical corrections as is the amendment to §573.69.

SUBCHAPTER B. SUPERVISION OF
PERSONNEL
22 TAC §§573.10, 573.14, 573.15

The amendments are adopted under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to ad-
minister the chapter; §801.151(b), which states that the Board
may adopt rules of professional conduct appropriate to estab-
lish and maintain a high standard of integrity, skills, and prac-
tice in the veterinary medicine profession; §801.151(c), which

states that the Board shall adopt rules to protect the public; and
§801.151(d), which states that the Board may adopt rules re-
garding the work of a person who works under the supervision
of a veterinarian.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603885

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: August 22, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 305-7563

¢ 14 ¢

SUBCHAPTER C. RESPONSIBILITIES TO
CLIENTS
22 TAC §573.29

The amendment is adopted under the authority of the Veterinary
Licensing Act, Texas Occupations Code, §801.151(a), which
states that the Board may adopt rules necessary to administer
the chapter; §801.151(c), which states that the Board shall
adopt rules to protect the public; and §801.203, which states that
the Board by rule shall establish methods by which consumers
and service recipients are notified of how to direct a complaint
to the Board.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603886

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: August 22, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 305-7563

¢ ¢ ¢
SUBCHAPTER E. PRESCRIBING AND/OR
DISPENSING MEDICATION

22 TAC §§573.41, 573.44, 573.45

The amendments are adopted under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to admin-
ister the chapter; and §801.151(c), which states that the Board
shall adopt rules to protect the public.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

41 TexReg 6204 August 19, 2016 Texas Register



TRD-201603887

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: August 22, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 305-7563
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SUBCHAPTER F. RECORDS KEEPING
22 TAC §§573.51 - 573.53

The amendments are adopted under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to admin-
ister the chapter; and §801.151(c), which states that the Board
shall adopt rules to protect the public.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603888

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: August 22, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 305-7563

¢ ¢ ¢

SUBCHAPTER G. OTHER PROVISIONS
22 TAC §573.65, §573.69

The amendments are adopted under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to ad-
minister the chapter; §801.151(b), which states that the Board
may adopt rules of professional conduct appropriate to establish
and maintain a high standard of integrity, skills, and practice in
the veterinary medicine profession; and §801.307, which states
that the Board may adopt rules relating to continuing education.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603889

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: August 22, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 305-7563
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22 TAC §573.82

The Texas Board of Veterinary Medical Examiners (Board)
adopts new §573.82, concerning Laser Therapy. The new rule

is adopted without changes to the proposed text as published
in the June 10, 2016, issue of the Texas Register (41 TexReg
4156) and will not be republished.

The Board adopts this new rule to comply with Texas Occupa-
tions Code §801.151(c)(2), which requires the Board to adopt
rules ensuring that laser therapy is performed only by a veteri-
narian or under the supervision of a veterinarian.

The Board received two comments in response to the proposal.
The commenters express concern that laser therapy should be
treated as the other treatments listed as "alternative treatments"
in Texas Occupations Code §801.151(c)(2), specifically suggest-
ing that pet owners should be informed that laser therapy is an al-
ternative therapy. The commenters also suggest that laser ther-
apy has not been shown to be effective.

The Board respectfully disagrees with the suggestion that the
rule as proposed treats laser therapy differently than other treat-
ments adopted under the same statutory authority. Rule 573.15,
regarding Use of Ultrasound in Diagnosis or Therapy, does not
require written consent from the client or notification that the use
of ultrasound is an alternative therapy.

The commenters also express concern that laser therapy has not
been shown to be effective. The Board respectfully disagrees
with this position, and notes that laser therapy has been proved
efficacious for such treatments as pain management and wound
healing.

The new rule is adopted under the authority of the Veterinary
Licensing Act, Texas Occupations Code, §801.151(a), which
states that the Board may adopt rules necessary to administer
the chapter; and §801.151(c), which states that the Board shall
adopt rules to protect the public and to ensure that laser therapy
is performed only by a veterinarian or under the supervision of
a veterinarian.

No other statutes, articles, or codes are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603883

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: August 22, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 305-7563
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CHAPTER 577. GENERAL ADMINISTRATIVE
DUTIES

SUBCHAPTER B. STAFF

22 TAC §577.15

The Texas Board of Veterinary Medical Examiners (Board)
adopts amendments to §577.15, concerning the Fee Schedule.
The amendments are adopted with one technical change to the
proposed text published in the June 10, 2016, issue of the Texas
Register (41 TexReg 4157). The change adds a comma to the
fee for the Equine Dental Certification approval review process.

ADOPTED RULES
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Although the change to the proposed text is a technical change,
the rule will be republished.

In accordance with Senate Bill 195, passed during the 84th Leg-
islative Session, the amendments increase the renewal fee for
certain veterinary licenses by $7.85. Senate Bill 195 transfers
the Texas Prescription Program (TPP) from the Department of
Public Safety to the Texas State Board of Pharmacy (TSBP) and
authorizes the Board to collect a fee in an amount sufficient to
cover the cost of administering the TPP. Fees collected for the
purpose of administering TPP are transferred to the TSBP.

No comments were received regarding the adoption of the
amendments to the rule.

The amendments are adopted under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to admin-
ister the chapter; and §801.154(a), which states that the board
by rule shall set fees in amounts that are reasonable and neces-
sary so that the fees, in the aggregate, cover the costs of admin-
istering this chapter. The amendments are also adopted under
the authority of Texas Occupations Code 554.006, as amended
by Senate Bill 195, which authorizes the Board to increase fees
for the purpose of funding the TPP.

No other statutes, articles or codes are affected by the adoption.
$577.15.  Fee Schedule.

The Texas Board of Veterinary Medical Examiners has established the
following fixed fees as reasonable and necessary for the administration
of its functions. Other variable fees exist, including but not limited to
costs as described in §575.10 of this title (relating to Costs of Admin-
istrative Hearings), and are not included in this schedule.

Figure: 22 TAC §577.15

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603884

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: August 22, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 305-7563
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PART 29. TEXAS BOARD OF
PROFESSIONAL LAND SURVEYING

CHAPTER 661. GENERAL RULES OF
PROCEDURES AND PRACTICES
SUBCHAPTER C. DEFINITIONS OF TERMS
22 TAC §661.31

The Texas Board of Professional Land Surveying (Board) adopts
an amendment to §661.31, concerning Definitions, with changes
to the proposed text as published in the February 5, 2016, issue
of the Texas Register (41 TexReg 910)

The amendment proposed to §661.31 is intended to clarify the
definition of "direct supervision" by specifying that the profes-
sional land surveyor is to be in the firm's office or in the field.
This will allow the land surveyor to be familiar with the project
he/she is supervising and better able to provide direction and in-
structions.

Comments were received by the Board stating that the proposed
change of §661.31(6) conflicts with the previously proposed rule
§661.57(2) (being withdrawn) in regards to "Being on site either
in the Firm office or in the field." The Board agreed with the com-
ments and addressed them by removing part of the previously
proposed language. No comments were submitted regarding
the proposed change to §661.31(4) thus no changes to the pre-
viously proposed language were made.

The rule amendments are adopted under Texas Occupa-
tions Code §1071.151, §1071.252, and Government Code
§2001.004.

§661.31.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--The Professional Land Surveying Practices Act
and Amendment.

(2) Board seal--The seal of the Board shall be as authorized
by the Board.

(3) Certificate of registration and certificate of licensure--A
license to practice professional land surveying in Texas. A certificate
of licensure is a license to practice state land surveying in Texas.

(4) Construction estimate--"construction estimate", as used
in §1071.004 of the Act, means a depiction of a possible easement route
for planning purposes.

(5) Contested case--A proceeding, including, but not re-
stricted to, ratemaking and licensing, in which the legal rights, duties,
or privileges of a party are to be determined by the Board after an op-
portunity for adjudicative hearing.

(6) Direct supervision--To be able to recognize and re-
spond to any problem that may arise; give instruction for the solution
to a problem; give instructions for such research of adequate thor-
oughness to support collection of relevant data; the placement of all
monuments; the preparation and delivery of all Documents.

(7) Firm--Any business entity including but not limited to
a partnership, limited partnership, association, corporation, limited li-
ability company, limited liability partnership and/ or other entity con-
ducting business under an assumed name.

(8) Offer of surveying services--Any form of advertise-
ment which contains the firm contact information and offers land
surveying services, including but not limited to verbal offer, hard
copy, electronic web site, telephone listing, written proposal or other
marketing materials.

(9) Renewal--The payment of a fee annually as set by the
Board within the limits of the law for the certificate of registration or
the certificate of licensure.

(10) Report--Survey drawing, written description, and/or
separate narrative depicting the results of a land survey performed and
conducted pursuant to this Act.

(11) Rule--Any Board statement of general applicability
that implements, interprets, or prescribes law or policy, or describes
the procedure or practice requirements of the Board. The term includes
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the amendment or repeal of a prior rule but does not include statements
concerning only the internal management or organization of the Board
and not affecting the private rights or procedures.

(12) Seal--An embossed or stamped design authorized by
the Board that authenticates, confirms, or attests that a person is autho-
rized to offer and practice land surveying services to the public in the
State of Texas and has legal consequence when applied.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603910

Tony Estrada

Executive Director

Texas Board of Professional Land Surveying
Effective date: August 22, 2016

Proposal publication date: February 5, 2016

For further information, please call: (512) 239-5263

¢ ¢ ¢

SUBCHAPTER D. APPLICATIONS,
EXAMINATIONS, AND LICENSING
22 TAC §661.55

The Texas Board of Professional Land Surveying (Board) adopts
an amendment to §661.55, concerning Registration of Land Sur-
veying Firms, with changes to the proposed text as published in
the February 5, 2016, issue of the Texas Register (41 TexReg
911).

The amendment to §661.55(qg) clarifies that the statement signed
on behalf of the firm is to be submitted to the Board and requires
the responsible party signing the oath to indicate their position
with the firm. The new subsection, §661.55(h), would require
the submission of a newly signed oath if the responsible party
leaves the firm.

A comment was received by the Board suggesting that the ad-
dition of the proposed language in subsection (h) was unnec-
essary. The Board agreed with the comment and removed the
proposed language. No comments were submitted regarding
the proposed amendment to subsection (g) thus no change was
made to the previously proposed amendment.

The amendments are adopted under Texas Occupations Code
§§1071.101, 1071.151 and 1071.452.

§661.55.  Registration of Land Surveying Firms.

(a) A Firm shall not offer land surveying services until the
Firm applies for and receives a Firm Registration Certificate with the
Board, which identifies:

(1) The business and legal names and addresses of the as-
sociation, partnership, or corporation;

(2) The names and license numbers of all persons regis-
tered or licensed under this Act employed by the association, partner-
ship, or corporation.

(b) A person registered or licensed under the Act shall ensure
that any Firm employing them complies with the filing requirements
set forth in subsection (a) of this section.

(c) A person registered or licensed under the Act and em-
ployed by a Firm shall notify the Board in writing within five (5)
business days prior to leaving employment or no later than five (5)
business days after leaving employment.

(d) The Board may refuse to issue or renew and may suspend
or revoke the registration of a firm and may impose an administrative
penalty against the owner of a firm for a violation of this chapter by
an employee, agent, or other representative of the entity, including a
registered professional land surveyor employed by the entity at the time
of the violation.

(e) The Board may refer to the Texas Attorney General for ap-
propriate action any person registered or licensed under the Act or any
Firm offering surveying services that fails to comply with this section.

(f) A nonrefundable fee, as established by the Board, will be
submitted with the registration form.

(g) At the time the firm receives a certificate of registration,
before it can offer land surveying services, a responsible party on be-
half of the firm shall sign the following and submit it to the Board:

I R , (state position with Firm)
on behalf of , Business Entity Certificate Num-
ber , hereby affirm that this Business Entity will always place

the interest of the public above all others in our practice of Professional
Land Surveying and this Business Entity will adhere to the Texas Pro-
fessional Land Surveying Practices Act and General Rules of Proce-
dures and Practices adopted by the Board.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603911

Tony Estrada

Executive Director

Texas Board of Professional Land Surveying
Effective date: August 22, 2016

Proposal publication date: February 5, 2016

For further information, please call: (512) 239-5263

¢ ¢ ¢

SUBCHAPTER E. CONTESTED CASES
22 TAC §661.99

The Texas Board of Professional Land Surveying (Board) adopts
an amendment to §661.99, concerning Sanctions and Penalty
Matrix, without changes to the proposed text as published in the
February 5, 2016, issue of the Texas Register (41 TexReg 912)

The amendment to §661.99 adds a penalty matrix and reflects
language adopted after the major rule revision in August 2013.

No comments regarding the proposal were received by the
Board.

The amendments are adopted under Texas Occupations Code
§8§1071.101, 1071.151 and 1071.452.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.
TRD-201603912
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Tony Estrada

Executive Director

Texas Board of Professional Land Surveying
Effective date: August 22, 2016

Proposal publication date: February 5, 2016

For further information, please call: (512) 239-5263

¢ ¢ ¢

CHAPTER 663. STANDARDS OF
PROFESSIONAL RESPONSIBILITY AND
RULES OF CONDUCT

The Texas Board of Professional Land Surveying (Board) adopts
the repeal of §663.14 and replaces it with new §663.11, concern-
ing Criminal Convictions, without changes to the proposed text
and adopts an amendment to §663.19, concerning Survey Draw-
ing/Written Description/Report, with changes to the proposed
text as published in the February 5, 2016, issue of the Texas
Register (41 TexReg 913).

The Board is renumbering §663.14 to §663.11 because the rule
currently falls under the subchapter labeled Professional and
Technical Standards. Criminal convictions are not a standard
and so the rule should be moved outside that subchapter.

The amendment to §663.19, Survey Drawing/Written/Descrip-
tion/Report, removes the "/", a typographical error, from between
"Written" and "Description”. The amendment to §663.19(e)
would require the land surveyor to not only describe the monu-
ments found, or placed, but to also describe how the monument
is traceable to the responsible registrant or employer.

Comments were submitted to the Board in favor of the proposed
amendment to §663.19(e). However, after further consideration,
the Board voted to remove the proposed language.

SUBCHAPTER A. GENERAL PRACTICE
STANDARDS
22 TAC §663.11

The new section is adopted under Texas Occupations Code
§§1071.101, 1071.151 and 1071.452.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603913

Tony Estrada

Executive Director

Texas Board of Professional Land Surveying
Effective date: August 28, 2016

Proposal publication date: February 5, 2016

For further information, please call: (512) 239-5263

¢ ¢ ¢

SUBCHAPTER B. PROFESSIONAL AND
TECHNICAL STANDARDS
22 TAC §663.14

The repeal of §663.14 is adopted under Texas Occupations
Code §§1071.101, 1071.151, and 1071.452.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 2, 2016.

TRD-201603914

Tony Estrada

Executive Director

Texas Board of Professional Land Surveying
Effective date: August 28, 2016

Proposal publication date: February 5, 2016

For further information, please call: (512) 239-5263

¢ ¢ ¢

22 TAC §663.19

The amendments are adopted under Texas Occupations Code
§§1071.101, 1071.151 and 1071.452.

§663.19.  Survey Drawing/Written Description/Report.

(a) All reports shall delineate the relationship between record
monuments and the location of the boundaries surveyed; such relation-
ship shall be shown on the survey drawing, if a drawing is prepared,
and/or separate report and recited in the description with the appropri-
ate record references recited thereon and therein.

(b) Every description prepared for the purpose of defining
boundaries shall provide a definite and unambiguous identification
of the location of such boundaries and shall describe all monuments
found or placed.

(c) Courses shall be referenced by notation upon the survey
drawing to an identifiable and monumented line or an established geo-
detic system for directional control.

(d) The survey drawing shall bear the Firm name and Firm
Registration Number, the land surveyor's name, address, and phone
number who is responsible for the land survey, his/her official seal,
his/her original signature (see §661.46 of this title (relating to Seal and
Oath), and date surveyed.

(e) Boundary monuments found or placed by the land surveyor
shall be described upon the survey drawing. The land surveyor shall
note upon the survey drawing, which monuments were found, which
monuments were placed as a result of his/her survey, and other monu-
ments of record dignity relied upon to establish the corners of the prop-
erty surveyed.

(f) A reference shall be cited on the drawing and prepared de-
scription to the record instrument that defines the location of adjoining
boundaries.

(g) Ifany report consists of more than one part, each part shall
note the existence of the other part or parts.

(h) If a land surveyor provides a written narrative in lieu of a
drawing/sketch to report the results of a survey, the written narrative
shall contain sufficient information to demonstrate the survey was con-
ducted in compliance with the Act and rules of the Board.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.
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TRD-201603997

Tony Estrada

Executive Director

Texas Board of Professional Land Surveying
Effective date: August 28, 2016

Proposal publication date: February 5, 2016

For further information, please call: (512) 239-5263

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER K. MOBILE SOURCE
INCENTIVE PROGRAMS

DIVISION 8. DRAYAGE TRUCK INCENTIVE
PROGRAM

30 TAC §114.680, §114.682

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts amendments to §114.680, con-
cerning Definitions, and §114.682, concerning Eligible Vehicle
Models.

Section 114.680 and §114.682 are adopted without changes to
the proposed text as published in the March 18, 2016, issue of
the Texas Register (41 TexReg 2127) and will not be republished.

The amendments will be submitted to the United States Environ-
mental Protection Agency (EPA) as revisions to the state imple-
mentation plan.

Background and Summary of the Factual Basis for the Proposed
Rules

The rulemaking amends existing rules implementing the
Drayage Truck Incentive Program (DTIP) established under
Texas Health and Safety Code (THSC), Chapter 386, Subchap-
ter D-1.

Under THSC, §386.183(f), the commission may modify the
DTIP to improve its effectiveness or further the goals of the
Texas Emissions Reduction Plan (TERP). The amendments to
the DTIP rules are intended to improve the effectiveness of the
DTIP to reduce emissions at and near seaports and rail yards
in the state's nonattainment areas. The amendments include
non-road cargo handling equipment as eligible for replacement
under the program and remove the requirement that the drayage
truck being purchased must have a day cab only. In addition,
language is added to the definition of a seaport to include publi-
cally or privately owned property within a ship channel security
district established under Texas Water Code (TWC), Chapter
68. The Houston Ship Channel Security District (HSCSD) is the
only district established in Texas under this provision.

Section by Section Discussion
§114.680, Definitions

Section 114.680(1) is amended to remove the definition term,
"Day cab," under the DTIP and replace it with the term, "Cargo

handling equipment." The removal of "Day cab" is made be-
cause, with the change to §114.682 to remove the requirement
that a new drayage truck purchased under the DTIP have a
day cab only, the definition is no longer needed. The term
"Cargo handling equipment" is added in conjunction with the
addition of cargo handling equipment to §114.682 as eligible
for replacement and purchase under the DTIP. The definition of
cargo handling equipment includes any heavy-duty, non-road,
self-propelled vehicle or equipment used at a seaport or rail
yard to lift or move cargo, such as containerized, bulk, or
break-bulk goods. The equipment includes, but is not limited
to, rubber-tired gantry cranes, yard trucks, top handlers, side
handlers, reach stackers, forklifts, loaders, and aerial lifts.

Section 114.680(6) is amended to add language to the defini-
tion of "Seaport" to include publically or privately owned property
within a ship channel security district established under TWC,
Chapter 68.

In the Port of Houston area, there are multiple businesses and
facilities with substantial drayage truck activity located in prox-
imity to, but not at, the cargo transfer locations. The HSCSD
includes property where many businesses and facilities associ-
ated with port activities in some manner are located and provides
an appropriate defined boundary that can be used to delineate
an expanded area considered a seaport under the DTIP. The ad-
dition to the definition of "Seaport" in §114.680(6) makes drayage
trucks operating on or transgressing through the properties in-
cluded in the HSCSD eligible for replacement under the DTIP.

§114.682, Eligible Vehicle Models

Section 114.682(a)(1) is amended to remove the requirement
that a heavy-duty on-road vehicle eligible for purchase under
the DTIP have a day cab only. Based on visits to many of the
rail and port facilities and discussion with port administrators and
drayage truck owners, the commission has determined that the
goals of the DTIP will be better addressed by allowing on-road
heavy-duty vehicles with sleeper cabs to be eligible for purchase
under the program. The commission has determined that a num-
ber of the drayage truck owners are individual truck owners who
contract to provide drayage services and that use vehicles with
sleeper berths. The day cab requirement is removed in order to
improve the ability of the DTIP to achieve its goals and the goals
of the TERP.

Section 114.682(a)(3) and (b)(3) are amended to add "other
cargo handling equipment" to the list of drayage truck models
eligible for replacement and purchase under the DTIP. Along
with the addition of a definition for cargo handling equipment
in §114.680, this change expands the program to include re-
placement and purchase of heavy-duty non-road, self-propelled
vehicles or equipment used at a seaport or rail yard to lift or
move cargo, such as containerized, bulk, or break-bulk goods.
As noted under the definition, this equipment includes, but is not
limited to, rubber-tired gantry cranes, yard trucks, top handlers,
side handlers, reach stackers, forklifts, loaders, and aerial lifts.
The commission has determined that expanding the program
to include other cargo handling equipment at seaports and rail
yards helps achieve the goals of the DTIP and the TERP by
further reducing the concentrated emissions associated with the
movement of cargo at those facilities.

Final Regulatory Impact Analysis Determination

The commission reviewed the rulemaking in light of the reg-
ulatory impact analysis (RIA) requirements of Texas Govern-
ment Code, §2001.0225, and determined that this rule action is
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not subject to Texas Government Code, §2001.0225, because it
does not meet the definition of a "major environmental rule" as
defined in that statute. A "major environmental rule" means a
rule the specific intent of which is to protect the environment or
reduce risks to human health from environmental exposure and
that may adversely affect in a material way the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state.

The rules add or revise eligibility requirements for a voluntary
grant program. Because the proposed rules place no involun-
tary requirements on the regulated community, the rules will not
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. In
addition, the amendments do not place additional financial bur-
dens on the regulated community.

In addition, a RIA is not required because the rules do not meet
any of the four applicability criteria for requiring a RIA of a "major
environmental rule" as defined in the Texas Government Code.
Texas Government Code, §2001.0225, applies only to a major
environmental rule the result of which is to: 1) exceed a stan-
dard set by federal law, unless the rule is specifically required
by state law; 2) exceed an express requirement of state law, un-
less the rule is specifically required by federal law; 3) exceed
a requirement of a delegation agreement or contract between
the state and an agency or representative of the federal govern-
ment to implement a state and federal program; or 4) adopt a
rule solely under the general powers of the agency instead of
under a specific state law. This rulemaking does not exceed a
standard set by federal law. In addition, this rulemaking does not
exceed an express requirement of state law and is not proposed
solely under the general powers of the agency, but is specifically
authorized by the provisions cited in the Statutory Authority sec-
tion of this preamble. Finally, this rulemaking does not exceed a
requirement of a delegation agreement or contract to implement
a state and federal program.

The commission invited public comment regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. No comments were received on the RIA.

Takings Impact Assessment

The commission evaluated this rulemaking action and performed
an analysis of whether the rules are subject to Texas Govern-
ment Code, Chapter 2007. The rules make revisions to voluntary
programs and only affect motor vehicles and equipment that are
not considered to be private real property. The promulgation and
enforcement of the rules are neither a statutory nor a constitu-
tional taking because the rules do not affect private real property.
Therefore, the rules do not constitute a taking under Texas Gov-
ernment Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the rulemaking and found the rule-
making is a rulemaking identified in the Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(b)(2), concerning rules
subject to the Texas Coastal Management Program (CMP), and,
therefore, require that goals and policies of the CMP be consid-
ered during the rulemaking process. The commission reviewed
this action for consistency and determined the rulemaking for
Chapter 114 does not impact any CMP goals or policies, be-
cause it revises voluntary incentive grant programs and does not
govern air pollution emissions.

The commission invited public comment regarding the consis-
tency with the coastal management program during the public
comment period. No comments were received on the CMP.

Public Comment

The commission held public hearings on April 12, 2016, in Austin
and on April 14, 2016, in Houston. The comment period closed
on April 18, 2016. The commission received comments from
North Central Texas Council of Governments (NCTCOG), Port
of Houston Authority (POHA), Regional Transportation Coun-
cil of the Dallas-Fort Worth Metropolitan Planning Organization
(RTC), and Texas Farm Patch LLC (TFP). NCTCOG, RTC, and
POHA commented in support of the rulemaking. NCTCOG rec-
ommended additional changes to the rules. NCTCOG, RTC, and
TFP also provided recommendations that were outside of the
scope of this rulemaking.

Response to Comments
Comment

NCTCOG and POHA commented in support of the rule changes.
NCTCOG agreed that the revisions are key to reducing emis-
sions from all vehicles employed in drayage activities and best
accomplishing the goals of the program. POHA expressed ap-
preciation that the commission recognizes emissions in the port
sector and that there is a program like this, because there are
plenty of diesel engines in the port area.

Response

The commission appreciates the support expressed for the rule-
making. No changes to the proposed text were made as a result
of these comments.

Comment

POHA commented in support of the change to §114.680(1)
to remove the definition of "Day cab" and the change to
§114.682(a)(1) to remove the requirement that a heavy-duty
on-road vehicle eligible for purchase under the DTIP have a
day cab only. POHA explained that it supports the change
because the majority of drayage truck owners are independent
owner-operators and that the truck owners want to be as flexible
as possible in what they want to do with their trucks. POHA
further commented that removing the day cab requirement will
give the truck owners some comfort in knowing that after they
meet their grant requirements they could use those trucks for
long-haul purposes and any other purpose where a sleeper
cab would help them. POHA stated that, at the same time, the
change will help ensure that the DTIP results in more emissions
reductions.

Response

The commission appreciates the POHA's support for the
changes. The commission agrees that the removal of the day
cab requirement will encourage more independent owner-oper-
ators to participate in the DTIP. The commission also hopes that
after completion of the grant commitment period participants will
continue to use the grant-funded vehicles in the areas where
the use of the lower-emitting vehicles can help keep the air
clean. No changes to the proposed text were made as a result
of these comments.

Comment

POHA also commented in support of adding a new definition
of "Cargo handling equipment" to §114.680(1) and to adding
"other cargo handling equipment" to the list of drayage trucks
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eligible for purchase under §114.682(a)(3) and to the list of
drayage trucks eligible for replacement under §114.682(b)(3).
POHA commented that adding cargo handling equipment to the
DTIP will give POHA and its tenants and any other port-related
facilities an additional opportunity to reduce emissions.

Response

The commission appreciates the support expressed for the ad-
dition of the term cargo handling equipment and agrees that this
change will provide port facilities an additional opportunity to re-
duce emissions. No changes were made to the proposed text in
response to the comments.

Comment

NCTCOG recommended that §114.680(4) containing the
definition of "Non-road yard truck" be deleted. NCTCOG rec-
ommended that non-road yard trucks be specifically integrated
into the new definition of "Cargo handling equipment" added to
§114.680(1). NCTCOG commented that integrating non-road
yard trucks into the definition of cargo handling equipment
would define all non-road equipment together and could be
more simply referenced. NCTCOG also recommended that
§114.682(a)(2), listing a non-road yard truck as eligible for pur-
chase under the DTIP, and §114.682(a)(3), listing other cargo
handling equipment as eligible for purchase under the DTIP, be
combined because non-road yard trucks are a type of cargo
handling equipment and therefore do not need to be listed as a
distinct vehicle type.

Response

The commission agrees that non-road yard trucks are a type of
cargo handling equipment. However, the commission does not
agree with the proposed changes. The commission anticipates
continuing to consider non-road yard trucks separate from other
cargo handling equipment when establishing standardized
usage rates and grant amounts, and in allowing for possible
replacement of an on-road vehicle with a non-road yard truck.
Retaining the separate definition of a non-road yard truck in
§114.680(4) and separate listing of non-road yard trucks as
eligible for purchase in §114.682(a)(2) will help the commis-
sion with implementation of the program. No changes to the
proposed text were made as a result of this comment.

Comment

NCTCOG recommended additional expansion of the definition
of "Seaport" under §114.680(6), or addition of another defini-
tion, to accommodate eligibility of inland ports and airports to
ensure that all major freight hubs would be eligible for funding.
NCTCOG commented that the drayage trucks and cargo han-
dling equipment targeted by the DTIP are critical to operations
at all of these types of facilities and ensuring eligibility for all loca-
tions would best ensure that funded projects address emissions
from the highest-polluting, highest-activity vehicles and equip-
ment, regardless of whether they operate at facilities specifically
accessible by air, rail, or ocean. NCTCOG provided a suggested
definition of "Logistic center/intermodal facility" be added to the
rules. "Logistic center/intermodal facility- Any publically or pri-
vately owned property associated with the primary movement
of cargo or materials to or from a multi-model facility, including
structures and property devoted to receiving, handling, consoli-
dating, and loading or delivery through the use of drayage truck
operations."

Response

The commission agrees that reducing emissions from vehicles
and equipment operating at a wide range of freight hubs will
help improve air quality in the nonattainment areas and other
affected counties. However, the rule language implements the
specific provisions of THSC, §386.183(a)(2)(B), requiring that
drayage trucks funded under the program must be operated
in and within a maximum distance of a seaport or rail yard
in a nonattainment area of this state. Also, the other TERP
incentive programs, including the Diesel Emissions Reduction
Incentive (DERI) Program established under THSC, Chapter
386, Subchapter C, are available to provide funding for replace-
ment of heavy-duty on-road vehicles and non-road equipment
in the nonattainment areas and other affected areas, including
vehicles and equipment operating at inland ports and airports.
No changes to the proposed text were made in response to
these comments.

Comment

NCTCOG recommended streamlining §114.682 by deleting
§114.682(c) requiring that replacement drayage trucks have
an engine model year 2010 or later and that the drayage truck
being replaced have an engine of model year 2006 or earlier.
NCTCOG further recommended that those requirements then
be added to §114.682(a)(1) and (b)(1), respectively.

Response

The commission does not agree with the changes proposed by
NCTCOG. Section 114.682(c) pertains to the model year of the
drayage truck engine, while §114.682(a) and (b) pertain to the
model year of the drayage truck. The eligibility requirements for
the model year of the drayage truck engine are listed separate
from the requirements for the model year of the drayage truck in
order to make sure that the different requirements are clearly un-
derstood. Combining the provisions could make the provisions
less clear. No changes to the proposed text were made as a re-
sult of this comment.

Comment

NCTCOG commented that for consistency of requirements
between on-road vehicles and non-road equipment, the com-
mission should add emissions tier certification requirements
to §114.682(a)(2), which lists non-road yard trucks as eligible
for purchase under the program. NCTCOG commented that
this change would create consistency with the DTIP guidelines,
Texas Emissions Reduction Plan: Guidelines for the Drayage
Truck Incentive Program (RG-524), which specify that eligible
non-road yard trucks must be certified under an EPA certificate
of conformity to meet the final Tier 4 non-road engine emission
standards.

Response

The commission does not agree with the change recommended
by NCTCOG. Under §114.682(c), the drayage truck purchased
must have an engine of model year 2010 or later. This provi-
sion in the rules implements a statutory requirement established
in THSC, §386.182(b). The implementation deadline for meet-
ing the final federal Tier 4 emission standards for a heavy-duty
non-road engine in certain horsepower categories was extended
through 2014. Therefore, a non-road yard truck with a non-road
engine of model year 2010 or later still might not meet the lat-
est federal emission standards or otherwise be certified to a ni-
trogen oxides emission rate that is substantially lower than the
engine on a non-road yard truck being replaced. In recognition
of this issue, the commission determined it was appropriate to

ADOPTED RULES August 19, 2016 41 TexReg 6211



include supplemental criteria in the DTIP guidelines to also re-
quire that the engine on a non-road yard truck purchased under
the program meet the final federal Tier 4 emission standards, to
help ensure that the project would result in a significant reduc-
tion in emissions and that the engine would meet the latest fed-
eral emission standards. It is not necessary to add the language
proposed by NCTCOG to the rules in order for the supplemental
criteria already included in the guidelines to apply. No changes
to the proposed text were made as a result of this comment.

Comment

POHA commented in support of the addition of other cargo han-
dling equipment as eligible for purchase under §114.682(a)(3)
and eligible for replacement under §114.682(b)(3). POHA com-
mented that the changes will give the POHA, its tenants, and any
other port-related facilities the opportunity to reduce emissions.

Response

The commission appreciates the support expressed for the ad-
dition of other cargo handling equipment as eligible under the
DTIP. No changes to the proposed text were made as a result of
this comment.

Comment

NCTCOG recommended that eligible technologies for new
drayage trucks or cargo handling equipment should include, but
not be limited to, alternative fuel vehicles, battery-electric trucks,
fuel-cell trucks, and battery-electric trucks utilizing fuel cells or
internal combustion engines acting as range extenders.

Response

The commission agrees that providing for a full range of fuel
options can help encourage potential applicants to apply to the
DTIP. The DTIP is fuel-neutral and any fuel type or power source
is already eligible if the drayage truck and engine otherwise meet
the eligibility criteria. No changes to the proposed text were
made as a result of this comment.

Comment

NCTCOG recommended that the commission consider a revi-
sion that would give preference to projects involving use of zero
or near-zero emission vehicles. NCTCOG commented that the
EPA has recently initiated such preferential consideration in
the Clean Diesel Funding Assistance Program Announcement,
in which the cleanest technologies qualify for slightly higher
funding levels. NCTCOG expressed its opinion that such a
change would support commercialization of near-zero emission
technologies, encourage program applicants to consider the
cleanest available technology options, and contribute to addi-
tional incremental emission reductions.

Response

The commission agrees that increased use of zero or near-zero
emission vehicles could further contribute to achieving emission
reductions. However, in implementing the DTIP and other TERP
incentive programs, the commission has remained fuel-neutral
unless the legislature has specifically directed that certain fuels
and types of engines be targeted. Under this approach, the com-
mission has encouraged applicants to select the type of technol-
ogy that the applicant determines will work best for its particular
needs, as long as the project meets the eligibility criteria. No
changes to the proposed text were made as a result of this com-
ment.

Comment

NCTCOG and RTC commented in support of the TERP and en-
couraged the commission to request full funding of the program
as budgets are prepared for the next biennium.

Response

The commission appreciates the comments in support of fund-
ing the TERP programs; however, these comments are outside
of the scope of this rulemaking. Decisions on appropriation lev-
els are made by the Texas Legislature. Also, how the commis-
sion structures the biennial appropriations request is guided by
direction from the Legislature Budget Board (LBB). The commis-
sion will continue to work with members of the legislature and the
LBB regarding the appropriation funding levels for the TERP pro-
grams. No changes to the proposed text were made in response
to these comments.

Comment

TFP requested that the commission include Atascosa County as
an eligible county for the program. TFP commented that it is a
grower, packer, shipper operation that sells fresh Texas produce
to HEB, Walmart, Kroger, Target, and some other smaller retail-
ers. TFP explained that it is currently upgrading irrigation pumps
and well motors from diesel to electric and old tractors to newer,
more energy efficient ones. TFP commented that this program
may help in its quest to achieve the upgrades and make Texas
a better place to live and work.

Response

The commission appreciates TFP's efforts to upgrade its
equipment; however, this recommendation is outside of the
scope of this rulemaking. The counties eligible for operation
of grant-funded vehicles and equipment are included in the
DTIP guidelines and are not listed in the rules. In addition,
the equipment identified by TFP does not meet the definition
of a drayage truck and is not eligible under the DTIP. TFP
might be confusing the DTIP with the TERP DERI Program
established under THSC, Chapter 386, Subchapter C, which
includes funding for replacement or upgrade of irrigation pumps
and tractors. The counties eligible for operation of grant-funded
vehicles under the DERI Program include nonattainment areas
and affected counties listed in THSC, §386.051(2). Atascosa
County is not included in that list of eligible counties. Under
THSC, §386.051(2)(Z), the commission may designate addi-
tional affected counties by rule. However, any consideration of
adding counties to the list would be separate from this rulemak-
ing. No changes to the proposed text were made as a result of
this comment.

Statutory Authority

The amendments are adopted under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry outits duties under the TWC; TWC, §5.103, which autho-
rizes the commission to adopt any rules necessary to carry out
the powers and duties under the provisions of the TWC and other
laws of the state; and TWC, §5.105, which authorizes the com-
mission by rule to establish and approve all general policy of the
commission. The amendments are also adopted under Texas
Health and Safety Code (THSC), Texas Clean Air Act, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the THSC; THSC, §382.011, which
authorizes the commission to establish the level of quality to
be maintained in the state's air and to control the quality of the
state's air; THSC, §382.012, which authorizes the commission
to prepare and develop a general, comprehensive plan for the
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control of the state's air; and THSC, Chapter 386, which estab-
lishes the Texas Emissions Reduction Plan.

The amendments implement the Drayage Truck Incentive Pro-
gram established under THSC, Chapter 386, Subchapter D-1.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 5, 2016.

TRD-201603978

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: August 25, 2016

Proposal publication date: March 18, 2016

For further information, please call: (512) 239-2613

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE AND LOCAL SALES
AND USE TAXES

34 TAC §3.364

The Comptroller of Public Accounts adopts amendments
to §3.364, concerning professional employer services, with
changes to the proposed text as published in the March 25,
2016, issue of the Texas Register (41 TexReg 2309). The
amendments implement Senate Bill 1286, 83rd Legislature,
2013 (SB 1286). The title of this section is amended to "Profes-
sional Employer Services" to reflect the changes to the Labor
Code made by SB 1286. Definitions are amended and new
terminology is introduced to reflect the conforming changes to
Tax Code, §151.057 made by SB 1286.

No comments were received regarding adoption of the amend-

ment. Subsection (a)(5)(A) was revised to delete the word
"even," which was inadvertently left in the proposed amend-
ment.

Subsection (a) is amended to incorporate new terminology and
definitions. Existing paragraphs (1) and (2) are deleted and new
paragraphs (1) - (4) are added.

New paragraph (1) defines the term "client" to mean any person
who enters into a professional employer services agreement with
a professional employer organization. This definition is based
upon Labor Code, §91.001(3).

New paragraph (2) defines the term "coemployer" to mean a pro-
fessional employer organization or a client that is a party to a co-
employment relationship. This definition restates Labor Code,
§91.001(3-a).

New paragraph (3) defines the term "coemployment relationship”
to mean a contractual relationship between a client and a profes-
sional employer organization that involves the sharing of employ-
ment responsibilities with or allocation of employment responsi-
bilities to covered employees in accordance with a professional

employer services agreement. This definition is based upon La-
bor Code, §91.001(3-b).

New paragraph (4) defines "covered employee." This definition
implements Labor Code, §91.001(7-a) and §91.0012 and incor-
porates guidance previously provided in the definition of the term
"assigned employee," which is deleted. Subsequent paragraphs
are renumbered accordingly.

Renumbered paragraph (5) (formerly paragraph (3)) defines the
term "independent contractor." This paragraph is amended to
replace the phrase in subparagraph (A) from "is paid by the job
even when consideration is based on a time-measure basis" to
"is paid by the job, not by the hour or some other time measured
basis." This amendment is made to reflect the definition set out
in Labor Code, §91.001(10)(A).

Paragraphs (4) and (5), defining shared employment relationship
and staff leasing company, respectively, are deleted.

Paragraph (6) is amended to define the term "professional em-
ployer organization." The term "staff leasing services" and its
definition are deleted. A professional employer organization is
described in Tax Code, §151.057 as a business that offers pro-
fessional employer services and is licensed under Labor Code,
Chapter 91, or is exempt from the licensing requirements of La-
bor Code, Chapter 91. Currently, the Labor Code does not ex-
empt any professional employer organizations from the licensing
requirements of Chapter 91. Consequently, this portion of the
definition is not included in the rule.

New paragraph (7) defines the term "professional employer ser-
vices" to mean services provided through coemployment rela-
tionships in which all or a majority of the employees providing
services to a client or to a division or work unit of a client are
covered employees. The term does not include temporary help;
an independent contractor; the provision of services that other-
wise meet the definition of "professional employer services" by
one person solely to other persons who are related to the service
provider by common ownership; or a temporary common worker
employer as defined by Labor Code, Chapter 92. This definition
is based upon Labor Code, §91.001(14).

New paragraph (8) defines the term "temporary help" to mean
an arrangement by which an organization hires its own employ-
ees and assigns them to a company to support or supplement
the company's work force in a special work situation, including:
an employee absence; a temporary skill shortage; a seasonal
workload; or a special assignment or project. The definition is
based on the definition given in Labor Code, §91.001(16).

Subsection (b), which sets out the responsibilities of persons
providing staff leasing services, is amended to implement the ter-
minology of Labor Code, Chapter 91 and Tax Code, §151.057.
No substantive change is intended as a result of these revisions.

Subsection (c), which relates to independent contractors, is
amended to replace the terms "staff leasing services" and
"staff leasing company" with the terms "professional employer
services" and "professional employer organization." All other
changes in subsection (c) reflect the changes in terminology
made to Tax Code, §151.057 by SB 1286 and are not substan-
tive in nature.

The amendment is adopted under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

ADOPTED RULES
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The amendment implements Tax Code, §151.057 (Services by
Employees).

$3.364.  Professional Employer Services.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Client--Any person who enters into a professional em-
ployer services agreement with a professional employer organization.

(2) Coemployer--A professional employer organization or
a client that is a party to a coemployment relationship.

(3) Coemployment relationship--A contractual relation-
ship between a client and a professional employer organization that
involves the sharing of employment responsibilities with or allocation
of employment responsibilities to covered employees in accordance
with a professional employer services agreement and the provisions
of Labor Code, Chapter 91.

(4) Covered employee--An individual having a coem-
ployment relationship with a professional employer organization and
a client. The term does not include an independent contractor, a
temporary common worker as defined by Labor Code, Chapter 92, or
an employee providing temporary help.

(5) Independent contractor--A person who contracts to per-
form work or provide a service for the benefit of another and who:

(A) is paid by the job, not by the hour or some other
time measured basis;

(B) is free to hire as many helpers as the person desires
and to determine what each helper will be paid;

(C) 1is free to work for other customers, or to send
helpers to work for other customers, while under contract to the hiring
customer; and

(D) is in control of the details of the work and the right
to terminate the employment of its employees.

(6) Professional employer organization--A business entity
that offers professional employer services and is licensed under Labor
Code, Chapter 91.

(7) Professional employer services--Services provided to a
client by a professional employer organization through a coemploy-
ment relationship when a majority of the employees providing services
to the client, or to a division or work unit of the client, are covered em-
ployees. The term does not include:

(A) temporary help;
(B) theprovision of services by an independent contrac-
tor;

(C) the provision of services that otherwise meet the
definition of "professional employer services" by one person solely to
other persons who are related to the service provider by common own-
ership; or

(D) services provided by a temporary common worker
employer as defined by Labor Code, Chapter 92.

(8) Temporary help--An arrangement by which an organi-
zation hires its own employees and assigns them to a company to sup-
port or supplement the company's work force in a special work situa-
tion, including:

(A) an employee absence;

(B) atemporary skill shortage;

(C) a seasonal workload; or
(D) a special assignment or project.

(b) Tax responsibilities of professional employer organiza-
tions.

(1) Sales tax is not due on professional employer services
if all of the following conditions are met:

(A) at least 75% of the covered employees providing
services under the professional employer services agreement were pre-
viously employees of the client for a period of at least three months
immediately prior to commencement of the professional employer ser-
vices agreement;

(B) none of the covered employees were employed pre-
viously:

(i) by the company providing professional employer
services under the agreement unless the previous employment was
through a coemployment relationship; or

(ii) by aperson that previously provided or currently
provides taxable services to the client; and

(C) a coemployment relationship exists between the
client and the professional employer organization as to the covered
employees.

(2) The following are exceptions to paragraph (1) of this
subsection.

(A) A professional employer services agreement must
comply only with paragraph (1)(B) and (C) of this subsection when
the client has been in operation for less than a year; provided that a
client that has been in existence less than a year solely due to a change
in legal entity, merger, or corporate reorganization must meet all three
conditions. In the latter situation, the combined experience of all enti-
ties involved in such legal change, merger, or corporate reorganization
will be considered when applying the tests set forth in paragraph (1) of
this subsection.

(B) When a professional employer organization enters
into an agreement with a client that previously was in a coemployment
relationship with another professional employer organization immedi-
ately prior to the effective date of such new agreement, the employees
that were subject to the coemployment relationship will be considered
employees of the client in meeting the requirement in paragraph (1)(A)
of this subsection.

(C) A professional employer services agreement that
has met the qualifications in paragraph (1) of this subsection will not
have to re-qualify if a covered employee is fired or resigns and is
replaced. However, an agreement must re-qualify under paragraph
(1) if, within six months after it is entered into, all of the covered
employees or an identifiable segment of the covered employees are
replaced by:

(i) employees previously employed by the profes-
sional employer organization unless the previous employment was
through a coemployment relationship with another client; or

(i) employees of an entity that previously provided
or currently provides taxable services to the client.

(D) If the scope of an existing professional employer
services agreement is expanded to increase the volume of services of
the type already provided by the professional employer organization by
adding employees to perform the same work functions of employees
already under the agreement (for example, another shift is added), the
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amended agreement must meet the qualifications in paragraph (1)(B)(i)
and (C) of this subsection.

(E) 1If the scope of an existing professional employer
services agreement is expanded to include services not previously pro-
vided by the professional employer organization by adding employees
to perform functions that are not currently performed by employees un-
der the agreement (for example, employees are added to perform debt
collection services for a client who previously had not performed those
services in house), the amended agreement must meet the qualifications
in paragraph (1)(B) and (C) of this subsection.

(3) The client and the professional employer organization
must sign a written certification that the professional employer services
agreement or amendments to the agreement meet the requirements and
conditions set out in this section, and both parties must retain a copy of
the certification in their files.

(4) If an agreement does not meet the conditions for ex-
emption set out in subsection (b) of this section, taxable services as
defined in Tax Code, §151.0101, performed under the agreement are
subject to sales tax, unless purchased for resale as provided in §3.285
of this title (relating to Sales for Resale; Resale Certificates).

(5) When both nontaxable professional employer services
and taxable services are being performed under the same agreement,
the parties to the agreement should separately identify the taxable from
nontaxable services in the agreement and the charges applicable to
each. Failure to separate the charges will result in the entire agreement
being presumed to be for taxable services. Documentation that clearly
defines the work being performed should be retained by both parties to
show that had the nontaxable professional employer services and tax-
able services been performed independently of each other, the cost of
each would be reasonably near the allocation of charges. Examples
of acceptable documentation include written agreements, which detail
the scope of work, bid sheets, tally sheets, payroll records, and job de-
scriptions. If there is not a written agreement signed by both parties
clearly showing agreement as to the taxable and nontaxable work be-
ing performed, the customer and the service provider may prepare a
written certification verifying the allocation of nontaxable professional
employer services and taxable services. All services performed will be
presumed to be taxable if the parties fail to provide the written certi-
fication. The comptroller may recalculate the charges if the allocation
appears unreasonable and either party may be held responsible for the
additional tax due.

(c) Independent contractor. Professional employer services do
not include services performed by an independent contractor regardless
of the status of the contractor as a licensed professional employer or-
ganization.

(d) Temporary help service. For information on the taxability
of services performed by a temporary help service, see §3.356 of this
title (relating to Real Property Service).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.

TRD-201603986

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Effective date: August 28, 2016

Proposal publication date: March 25, 2016

For further information, please call: (512) 475-0387

¢ ¢ ¢

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION
SUBCHAPTER I.
34 TAC §9.4009

The Comptroller of Public Accounts adopts amendments of
§9.4009, concerning appraisal of recreation, park, and scenic
land, with changes to the proposed text as published in the
June 24, 2016, issue of the Texas Register (41 TexReg 4621).
We are also adopting amendments to the title of Subchapter
| from Validation Procedures to Valuation Procedures. These
amendments are to correct the title and to reflect updates and
revisions to the guidelines for the appraisal of recreational, park,
and scenic land.

VALUATION PROCEDURES

The amendment adopts guidelines for the appraisal of recre-
ational, park, and scenic land. The guidelines specify the meth-
ods to apply and procedures to use in appraising land that qual-
ifies for special appraisal as recreational, park, and scenic land.
The amendment provides that appraisal districts are required to
follow the procedures and methods set out in the guidelines.

No comments were received regarding adoption of the amend-
ment. However, several minor changes were made to the guide-
lines to correct punctuation, typographical, and other non-sub-
stantive errors.

These amendments are adopted under Tax Code, §5.05 (Ap-
praisal Manuals and Other Materials) and §23.83 (Appraisal of
Restricted Land) which provide the comptroller with the author-
ity to prepare and issue publications relating to the appraisal of
property and to promulgate rules specifying the methods to ap-
ply and the procedures to use in appraising recreational, park,
or scenic lands, respectively, for ad valorem tax purposes.

These amendments implement Tax Code, §23.83 (Appraisal of
Restricted Land).

§9.4009. Appraisal of Recreational, Park, and Scenic Land.

Adoption of the "Guidelines for the Appraisal of Recreational, Park,
and Scenic Land." These guidelines specify the methods to apply and
the procedures to use in appraising land that qualifies for special ap-
praisal as recreational, park, and scenic land. Appraisal districts are re-
quired to follow the procedures and methods set out in these guidelines.
The Comptroller of Public Accounts adopts by reference the Guidelines
for the Appraisal of Recreational, Park, and Scenic Land. The guide-
lines are accessible on our website. Copies of the guidelines can be
obtained from the Comptroller of Public Accounts, Property Tax As-
sistance Division, P.O. Box 13528, Austin, Texas 78711-3528. Copies
also may be requested by calling our toll-free number 1-800-252-9121.
In Austin, call (512) 305-9999.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.
TRD-201603987
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Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Effective date: August 28, 2016

Proposal publication date: June 24, 2016

For further information, please call: (512) 475-0387
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34 TAC §9.4010

The Comptroller of Public Accounts adopts amendments to
§9.4010, concerning appraisal of public access airport property,
without changes to the proposed text as published in the June
24, 2016, issue of the Texas Register (41 TexReg 4622). We
are also adopting amendments to the title of Subchapter |
from Validation Procedures to Valuation Procedures. These
amendments are to correct the title and to reflect updates and
revisions to the guidelines for the appraisal of public access
airport property.

The amendment adopts guidelines for the valuation of public ac-
cess airport property. The guidelines specify the methods to ap-
ply and procedures to use in appraising property that qualifies for
special appraisal as public access airport property. The amend-
ment provides that appraisal districts are required to follow the
procedures and methods set out in the guidelines.

No comments were received regarding adoption of the amend-
ment.

The amendments are adopted under Tax Code, §5.05 (Appraisal
Manuals and Other Materials) and §23.93(e) (Appraisal of Re-
stricted Land) which provide the comptroller with the authority to
prepare and issue publications relating to the appraisal of prop-
erty and to promulgate rules specifying the methods to apply and
the procedures to use in appraising public access airport prop-
erty, respectively, for ad valorem tax purposes.

The amendments implement Tax Code, §23.93 (Appraisal of Re-
stricted Land).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 8, 2016.

TRD-201603988

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Effective date: August 28, 2016

Proposal publication date: June 24, 2016

For further information, please call: (512) 475-0387

¢ ¢ ¢
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 705. ADULT PROTECTIVE
SERVICES

The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
amendments to §§705.1001, 705.2105, 705.2107, 705.3102,
705.4103, 705.4105, 705.4107, 705.6101, 705.7103, and
705.7105; new §705.2103; and the repeal of §705.2103 without
changes to the proposed text as published in the May 20, 2016,
issue of the Texas Register (41 TexReg 3641). The text of the
rules will not be republished.

The justification of the amendments, new rules, and repeal is
to implement Senate Bills 760 and 1880 (84th Legislature), the
APS Scope and Jurisdiction Bills, which expanded the APS
Provider (formally Facility) program's jurisdiction to investigate
abuse, neglect, and exploitation. These bills ensured continued
State of Texas compliance with the Center for Medicaid and
Medicare Services (CMS) requirements for the health and
welfare of recipients of home and community-based services
(HCBS). The bills (1) expanded the authority of Adult Protective
Services (APS) to investigate, inter alia, all home and commu-
nity-based service providers whether providing services in a
traditional or managed care service delivery model, (2) clarified
and addressed the gaps and inconsistencies that resulted from
evolving service delivery changes and changes in contracting
arrangements, and (3) updated statutory language and require-
ments related to provider and agency responsibilities.

The adopted rules will implement APS's expanded jurisdiction
and modify existing DFPS rules, as applicable, to the expanded
jurisdiction. These rules will take effect on September 1, 2016.
The updates in Chapters 705 will implement statutory changes
as required by the APS Scope and Jurisdiction Bills.

A summary of the changes are as follows:

The amendment to §705.1001 updates and adds definitions for
emergency protective services, home and community support
services agencies (HCSSA) agency, paid caretaker, protective
services, and purchased client services, and removes definitions
of terms not used in this subchapter.

Section 705.2103 is repealed and new §705.2103 updates who
is eligible for purchased client services and when purchased
client services are available.

The amendment to §705.2105 and §705.2107 updates terms
and establishes who is eligible for purchased client services and
when purchased client services are available.

The amendment to §705.3102 clarifies when APS can apply for
a protective order.

The amendment to §705.4103 clarifies the circumstances in
which a designated perpetrator has the right to appeal a vali-
dated finding.

The amendment to §705.4105 clarifies to whom APS may re-
lease the findings of an investigation when the findings of the
investigation are valid.

The amendment to §705.4107 updates language.

The amendment to §705.6101 clarifies when APS uses assess-
ments in an in-home case and when a case worker must consult
with a supervisor.

The amendment to §705.7103 deletes outdated language.

The amendment to §705.7105 updates terms to align with APS
Scope and Jurisdiction bills. In particular the APS Provider pro-
gram's expanded authority to investigate providers; make minor
edits.
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The sections will function by expanding the authority of DFPS
to investigate abuse, neglect, and exploitation of individuals re-
ceiving services from certain providers

No comments were received regarding adoption of the sections.
SUBCHAPTER A. DEFINITIONS
40 TAC §705.1001

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC Chapter 48, as amended
by S.B. 1880 and S.B. 760, notably Subchapter F, §§48.251 -
48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603849

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER D. ELIGIBILITY
40 TAC §705.2103

The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeal implements HRC Chapter 48, as amended by S.B.
1880 and S.B. 760, notably Subchapter F, §§48.251 - 48.258
and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.
TRD-201603851

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢
40 TAC §§705.2103, 705.2105, 705.2107

The new section and amendments are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family
and Protective Services Council shall study and make rec-
ommendations to the Executive Commissioner and the DFPS
Commissioner regarding rules governing the delivery of services
to persons who are served or regulated by the department.

The new section and amendments implement HRC Chapter 48,
as amended by S.B. 1880 and S.B. 760, notably Subchapter F,
§8§48.251 - 48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603852

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER G. FAMILY VIOLENCE
40 TAC §705.3102

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Services
Council shall study and make recommendations to the Exec-
utive Commissioner and the DFPS Commissioner regarding
rules governing the delivery of services to persons who are
served or regulated by the department.

The amendment implements HRC Chapter 48, as amended
by S.B. 1880 and S.B. 760, notably Subchapter F, §§48.251 -
48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.
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TRD-201603853

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER J. RELEASE HEARINGS
40 TAC §§705.4103, 705.4105, 705.4107

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Services
Council shall study and make recommendations to the Exec-
utive Commissioner and the DFPS Commissioner regarding
rules governing the delivery of services to persons who are
served or regulated by the department.

The amendments implement HRC Chapter 48, as amended
by S.B. 1880 and S.B. 760, notably Subchapter F, §§48.251 -
48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603854

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER L. RISK ASSESSMENT
40 TAC §705.6101

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Services
DFPS Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC Chapter 48, as amended
by S.B. 1880 and S.B. 760, notably Subchapter F, §§48.251 -
48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603855

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER M. CONFIDENTIALITY AND
RELEASE OF RECORDS
40 TAC §705.7103, §705.7105

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Services
Council shall study and make recommendations to the Exec-
utive Commissioner and the DFPS Commissioner regarding
rules governing the delivery of services to persons who are
served or regulated by the department.

The amendments implement HRC Chapter 48, as amended
by S.B. 1880 and S.B. 760, notably Subchapter F, §§48.251 -
48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603856

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

CHAPTER 711. INVESTIGATIONS OF
INDIVIDUALS RECEIVING SERVICES FROM
CERTAIN PROVIDERS

The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
amendments to §§711.1, 711.5, 711.7, 711.11, 711.13, 711.17,
711.19, 711.21, 711.23, 711.201, 711.403, 711.419, 711.423,
711.603, 711.609, 711.611, 711.613, 711.801, and 711.802;
the repeal of 711.3, 711.9, 711.15, 711.25, 711.401, 711.405,
711.407, 711.409, 711.411, 711.605, 711.607, 711.1001 -
711.1003, 711.1005, 711.1007, 711.1009, 711.1011 - 711.1013,
711.1015, 711.1201, 711.1203, 711.1205, 711.1207, and
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711.1209; and new 711.3, 711.401, 711.405, 711.605, 711.804,
711.806, 711.901, 711.903, 711.905, 711.907, 711.909, 711.911,
711.913, and 711.915 in Chapter 711, concerning Investigations
in Department of Aging and Disability Services (DADS) and De-
partment of State Health Services (DSHS) Facilities and Related
Programs. New §711.3 and the amendment to §711.603 are
adopted with changes to the proposed text as published in the
May 27, 2016, issue of the Texas Register (41 TexReg 3876).
Amendments to §§711.1, 711.5, 711.7, 711.11, 711.13, 711.17,
711.19, 711.21, 711.23, 711.201, 711.403, 711.419, 711.423,
711.609, 711.611, 711.613, 711.801, and 711.802; the repeal
of 711.3, 711.9, 711.15, 711.25, 711.401, 711.405, 711.407,
711.409, 711.411, 711.605, 711.607, 711.1001 - 711.1003,
711.1005, 711.1007, 711.1009, 711.1011 - 711.1013, 711.1015,
711.1201, 711.1203, 711.1205, 711.1207, and 711.1209; and
new 711.401, 711.405, 711.605, 711.804, 711.806, 711.901,
711.903, 711.905, 711.907, 711.909, 711.911, 711.913, and
711.915 are adopted without changes to the proposed text and
will not be republished.

The justification of the amendments, new rules, and repeals is
to implement Senate Bills (SB) 760 and 1880, 84th Legislature
(Adult Protection Services (APS) Scope and Jurisdiction Bills),
which expanded the APS Provider (formally APS Facility) pro-
gram's jurisdiction to investigate abuse, neglect, and exploita-
tion. These bills ensure continued State of Texas compliance
with the Center for Medicaid and Medicare Services (CMS) re-
quirements for the health and welfare of recipients of home and
community-based services (HCBS). The bills (1) expanded the
authority of APS to investigate, inter alia, all home and com-
munity-based service providers whether providing services in a
traditional or managed care service delivery model, (2) clarified
and addressed the gaps and inconsistencies that resulted from
evolving service delivery changes and changes in contracting
arrangements, and (3) updated statutory language and require-
ments related to provider and agency responsibilities.

These amendments, new rules, and repeals implement APS's
expanded jurisdiction and modify existing rules to reflect such ex-
pansion, as applicable. These rules will take effect on Septem-
ber 1, 2016. The updates in Chapter 711 will implement statutory
changes as required by the APS Scope and Jurisdiction Bills.

A summary of the changes are as follows:

DFPS is changing the chapter title to Investigations of Individ-
uals Receiving Services from Certain Providers: (1) conforms
with the name used in the APS Scope and Jurisdiction Bills; and
(2) reflects APS's expanded authority to investigate individuals
receiving services from certain providers.

Amendments to §711.1: (1) updates the purpose to align the
section with APS Scope and Jurisdiction Bills; and (2) describes
APS's expanded investigatory authority

Section 711.3 is being repealed and new §711.3 updates terms
and abbreviations to align with APS Scope and Jurisdiction bills
and other clarifications made in this rule proposal including: di-
rect provider, facility, home and community-based services, in-
dividual receiving services, limited service provider, non-seri-
ous physical injury, provider, serious physical injury, and service
provider.

Amendment to §711.5: (1) updates and clarifies what APS in-
vestigates; (2) deletes provision on sexual exploitation as it is
subsumed within the definition of sexual abuse; and (3) deletes
the term "person served" and uses statutory term "individual re-

ceiving services" instead to define whom can be an alleged vic-
tim.

Amendments to §711.7: (1) updates and clarifies what APS does
not investigate; (2) deletes confusing examples; (3) expands ex-
clusion of investigating business or operational issues related to
managed care or consumer directed services; and (4) expands
exclusion of investigating clinical issues to all licensed profes-
sionals rather than just specific ones.

The repeal of §711.9 deletes guidance that will be written into
policy as it was confusing and rarely applicable.

Amendment to §711.11: (1) updates and clarifies language to
more appropriately align with APS Scope and Jurisdiction Bills;
and (2) expands rule citations for restraints for new providers
resulting from APS expanded authority.

Amendments to §711.13: (1) updates and clarifies language to
more appropriately align with APS Scope and Jurisdiction Bills;
and (2) updates the definition of sexual exploitation as part of
sexual abuse definition in paragraph (a)(8).

The repeal of §711.15 moves the content of the rule into
§711.13(a)(8) as part of the sexual abuse definition.

Amendment to §711.17 updates and clarifies language to more
appropriately align with APS Scope and Jurisdiction Bills.

Amendments to §711.19 updates language to more appropri-
ately align with APS Scope and Jurisdiction Bills, and clarifies
confusing examples.

Amendments to §711.21: (1) updates and clarifies who is an al-
leged perpetrator of exploitation to align with APS Scope and
Jurisdiction Bills; and (2) expands definition of exploitation to in-
clude attempted exploitation and theft in a home or community
setting other than HCS and TxHmI waiver programs.

Amendments to §711.23: (1) updates and clarifies language to
more appropriately align with APS Scope and Jurisdiction Bills;
(2) clarifies what is not considered abuse, neglect, or exploita-
tion; and (3) expands rule citations for new providers resulting
from APS expanded authority.

Section 711.25 is repealed because it expires September 1,
2016.

Amendments to §711.201: (1) clarifies reporting requirements;
and (2) maintains one hour notification for facilities, community
centers, local authorities, and HCS/TxHmL waiver programs.

Section 711.401 is repealed and new §711.401: (1) updates the
notification chart of whom APS notifies following an intake of an
allegation of abuse, neglect, or exploitation; and (2) updates the
requirements for APS notification to providers, law enforcement,
and the Office of Inspector General (OIG).

Amendment to §711.403 clarifies steps taken when a general
complaint is received.

Section 711.405 is repealed and new §711.405 clarifies what ac-
tion is taken if the alleged perpetrator is a licensed professional.

The repeal of §§711.407, 711.409 and 711.411 consolidates all
affected rules into §711.405.

Amendment to §711.419 clarifies who is notified of investigation
extensions.

Amendment to §711.423 updates terms related to unknown per-
petrator and system issues.
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Amendment to §711.603 clarifies what is included in the investi-
gation report.

Section 711.605 is repealed and new §711.605 clarifies and up-
dates who receives the investigation report.

The repeal of §711.607 moves the content of the rule §711.605.

Amendments to §711.609 and §711.611 updates and clarifies
how the reporter and alleged victim, guardian, or parent are no-
tified of the finding and how to appeal.

Amendment to §711.613 clarifies when the report can be re-
leased by the service provider.

Amendments to §711.801 and §711.802 clarifies: (1) what steps
an investigator takes if an individual receiving services from an
HCS waiver program provider requires emergency protective
services; and (2) what steps an investigator takes if an individual
receiving services from an ICF-IID provider requires emergency
protective services.

New §711.804 and §711.806 identifies what steps an investiga-
tor takes if an individual, adult or child, living in an HCS waiver
provider home but not receiving HCS waiver services requires
emergency protective services.

New Subchapter J, Appealing the Investigation Finding, provides
rules for appealing the investigation finding.

New §711.901 defines and describes an appeal of the investiga-
tion finding.

New §711.903 clarifies how an appeal of the investigation finding
affects an act of reportable conduct.

New §711.905 clarifies who may request an appeal of the inves-
tigation finding.

New §711.907 describes how a qualified party requests an ap-
peal of the investigation finding.

New §711.909 describes the timeline for an appeal of the inves-
tigation finding.

New §711.911 describes how and when an appeal of the inves-
tigation finding is conducted.

New §711.913 describes the process for the administrator of a
state-operated facility to contest a decision of the APS Assistant
Commissioner.

New §711.915 describes when a finding may be changed without
an appeal of the investigation finding.

The repeal of Subchapter K consists of §§711.1001, 711.1002,
711.1003, 711.1005, 711.1007, 711.1009, 711.1011, 711.1012,
711.1013, 711.1015: the substance of this subchapter has been
maintained but has been updated, consolidated, and clarified for
APS's expanded authority in new Subchapter J.

The repeal of Subchapter M consists of §§711.1201, 711.1203,
711.1205, 711.1207, 711.1209: the substance of this subchapter
has been maintained but has been updated, consolidated, and
clarified for APS's expanded authority in new Subchapter J.

The sections will function by implementing DFPS's expanded au-
thority to investigate abuse, neglect, and exploitation of individ-
uals receiving services from certain providers.

During the public comment period, DFPS received comments
from the Coalition for Nurses in Advanced Practice. A summary
of the comments and DFPS's response follows:

Comments concerning §711.3: The commenter suggests edito-
rial changes including deleting the apostrophe in physician as-
sistant and ensuring the terms are in alphabetical order.

Response: DFPS agrees with the commenter's suggestion and
is adopting the section with the suggested editorial changes.

In addition, DFPS is adding "Human Resources Code" to a cita-
tion in §711.3(18), and adopting the section.

Comment concerning §711.603(8): The commenter suggested
additions to the rule pertaining to what APS includes in the inves-
tigative report; in addition to including the physicians exam, the
commenter proposed adding "other health care professional's”
as well.

Response: DFPS agrees with the commenter's suggestion and
is adopting the section with the suggested changes. Other health
care professionals in addition to physicians document exam and
treatment of abuse/neglect injuries and APS includes this docu-
mentation in its investigative report. This change reflects prac-
tice as well as corresponds with other rules proposed.

SUBCHAPTER A. INTRODUCTION

40 TAC §§711.1, 711.3, 711.5, 711.7, 711.11, 711.13, 711.17,
711.19, 711.21, 711.23

The amendments and new section are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family
and Protective Services Council shall study and make rec-
ommendations to the Executive Commissioner and the DFPS
Commissioner regarding rules governing the delivery of services
to persons who are served or regulated by the department.

The amendments and new section implement HRC Chapter 48,
as amended by S.B. 1880 and S.B. 760, notably Subchapter F,
§8§48.251 - 48.258 and Family Code §261.404.

§711.3.  How are the terms in this chapter defined?

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Adult--An adult is a person:
(A) 18 years of age or older; or
(B) under 18 years of age who:

(i) is or has been married; or

(i) has had the disabilities of minority removed pur-
suant to the Texas Family Code, Chapter 31.

(2) APS--Adult Protective Services, a division of DFPS.

(3) Agent--Anindividual (e.g., student, volunteer), not em-
ployed by but working under the auspices of a service provider.

(4) Allegation--A report by an individual that an individual
receiving services has been or is in a state of abuse, neglect, or exploita-
tion as defined by this subchapter.

(5) Alleged perpetrator-- A direct provider alleged to have
committed an act of abuse, neglect, or exploitation.

(6) Child--A person under 18 years of age who:

(A) is not and has not been married; or
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(B) has not had the disabilities of minority removed
pursuant to the Texas Family Code, Chapter 31.

(7) Clinical practice--Relates to the demonstration of pro-
fessional competence of a licensed professional as described by the
appropriate licensing professional board.

(8) Community center--A community mental health cen-
ter; community center for individuals with intellectual or developmen-
tal disabilities; or community mental health center and community cen-
ter for individuals with intellectual or developmental disabilities, es-
tablished under the Health and Safety Code, Title 7, Chapter 534, Sub-
chapter A.

(9) Consumer Directed Services (CDS) employer--A con-
sumer directed services client or their legally authorized representative.

(10) DADS--Department of Aging and Disability Services.

(11) DFPS--Department of Family and Protective Ser-
vices.

(12) DSHS--Department of State Health Services.

(13) Designated Perpetrator--A direct provider who has
committed an act of abuse, neglect, or exploitation.

(14) Direct Provider--A person, employee, agent, contrac-
tor, or subcontractor of a service provider responsible for providing
services to an individual receiving services.

(15) Emergency order for protective services--A court or-
der for protective services obtained under Human Resources Code,
§48.208.

(16) Facility--

(A) DADS and DSHS central offices, state supported
living centers, state hospitals, the Rio Grande State Center, the Waco
Center for Youth, the El Paso Psychiatric Center, and community ser-
vices operated by DADS or DSHS;

(B) A person contracting with a health and human ser-
vices agency to provide inpatient mental health services; and

(C) Intermediate care facilities for individuals with an
intellectual disability or related conditions (ICF-1ID) licensed under
Chapter 252, Health and Safety Code.

(17) HHSC--Health and Human Services Commission.

(18) Home and community-based services--Have the
meaning given to them in Human Resources Code §48.251(a)(5) as
services provided in the home or community in accordance with 42
U.S.C. §1315, 42 U.S.C. §1315a, 42 U.S.C. §1396a, or 42 U.S.C.
§1396n.

(19) Home and community-based services (HCS) waiver
program--The Medicaid program authorized under §1915(c) of the fed-
eral Social Security Act (42 U.S.C. §1396n(c)) for the provision of ser-
vices to persons with an intellectual or developmental disability de-
scribed by §534.001(11)(B), Government Code.

(20) Home and community support services agency (HC-
SSA)--An agency licensed under Chapter 142, Health and Safety Code.

(21) ICF-IID--A licensed intermediate care facility for in-
dividuals with an intellectual disability or related conditions as de-
scribed in Chapter 252, Health and Safety Code.

(22) Incitement--To spur to action or instigate into activity;
the term implies responsibility for initiating another's actions.

(23) Individual receiving services--

(A) An adult or child who receives services from a
provider as that term is defined in §48.251(a)(9), Human Resources
Code.

(B) An adult or child who lives in a residence that is
owned, operated, or controlled by an HCS waiver program provider
regardless of whether the individual is receiving HCS waiver program
services; or

(C) A child receiving services from a HCSSA.

(24) Investigator--An employee of Adult Protective Ser-
vices who has:

(A) demonstrated competence and expertise in con-
ducting investigations; and

(B) received training on techniques for communicating
effectively with individuals with a disability.

(25) Limited Service Provider--An entity that contracts
with a service provider to provide services.

(26) Local authority-- Either:

(A) a local mental health authority designated by the
HHSC executive commissioner in accordance with §533.035, Health
and Safety Code, and as defined by §531.002, Health and Safety Code;
or

(B) alocalintellectual and developmental disability au-
thority designated by the HHSC executive commissioner in accordance
with §533A.035, Health and Safety Code, and as defined by §531.002,
Health and Safety Code.

(27) Non-serious physical injury--

(A) In state supported living centers and state hospitals
only, any injury requiring minor first aid and determined not to be seri-
ous by a registered nurse, advanced practice registered nurse (APRN),
or physician.

(B) For all other service providers any injury de-
termined not to be serious by the appropriate medical personnel.
Examples of non-serious physical injury include:

(i) superficial laceration;

(it)  contusion two and one-half inches in diameter or
smaller; or

(iii)  abrasion.

(28) Perpetrator-- A direct provider who has committed or
alleged to have committed an act of abuse, neglect, or exploitation.

(29) Preponderance of evidence--Evidence which is of
greater weight or more convincing than the evidence which is offered
in opposition to it; that is, evidence which as a whole shows that the
fact sought to be proved is more probable than not.

(30) Prevention and management of aggressive behavior
(PMAB)--DADS and DSHS' proprietary risk management program
that uses the least intrusive, most effective options to reduce the risk
of injury for persons served and staff from acts or potential acts of
aggression.

(31) Provider--A provider is:
(A) a facility;

(B) a community center, local mental health authority,
and local intellectual and developmental disability authority;
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(C) aperson who contracts with a health and human ser-
vices agency or managed care organization to provide home and com-
munity-based services;

(D) a person who contracts with a Medicaid managed
care organization to provide behavioral health services;

(E) amanaged care organization;

(F) an officer, employee, agent, contractor, or subcon-
tractor of a person or entity listed in subparagraphs (A)-(E) of this para-
graph; and

(G) anemployee, fiscal agent, case manager, or service
coordinator of an individual employer participating in the consumer-
directed service option, as defined by §531.051, Government Code.

(32) Reporter--The person, who may be anonymous, mak-
ing an allegation.

(33) Serious physical injury--

(A) In state supported living centers and state hospitals
only, any injury requiring medical intervention or hospitalization or
any injury determined to be serious by a physician or APRN. Medical
intervention is treatment by a licensed medical doctor, osteopath, po-
diatrist, dentist, physician assistant, or APRN. For the purposes of this
subchapter, medical intervention does not include first aid, an exami-
nation, diagnostics (e.g., x-ray, blood test), or the prescribing of oral or
topical medication;

(B) For all other service providers, any injury deter-
mined to be serious by the appropriate medical personnel. Examples
of serious physical injury include:

(i) fracture;
(ii)  dislocation of any joint;
(iii)  internal injury;

(iv)  contusion larger than two and one-half inches in

diameter;

(v) concussion;

(vi) second or third degree burn; or

(vii) any laceration requiring sutures or wound clo-
sure.

(34) Service Provider--A provider, HCSSA, or HCS
waiver program provider responsible for employing, contracting with,
or supervising the direct provider.

(35) Sexually transmitted disease--Any infection with or
without symptoms or clinical manifestations that can be transmitted
from one person to another by sexual contact.

(36) Texas Home Living (TxHmL) waiver program--The
Medicaid program authorized under §1915(c) of the federal Social
Security Act (42 U.S.C. §1396n(c)) for the provision of services to
persons with an intellectual or developmental disability described by
§534.001(11)(D), Government Code.

(37) Victim--An individual receiving services who is al-
leged to have been abused, neglected, or exploited.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.
TRD-201603861

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

L4 ¢ L4
40 TAC §§711.3, 711.9, 711.15, 711.25

The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the DFPS Commissioner regarding rules governing the delivery
of services to persons who are served or regulated by the de-
partment.

The repeals implement HRC Chapter 48, as amended by S.B.
1880 and S.B. 760, notably Subchapter F, §§48.251 - 48.258
and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603862

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER C. DUTY TO REPORT
40 TAC §711.201

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC Chapter 48, as amended
by S.B. 1880 and S.B. 760, notably Subchapter F, §§48.251 -
48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.
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TRD-201603863

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER E. CONDUCTING THE
INVESTIGATION
40 TAC §§711.401, 711.405, 711.407, 711.409, 711.411

The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the DFPS Commissioner regarding rules governing the delivery
of services to persons who are served or regulated by the de-
partment.

The repeals implement HRC Chapter 48, as amended by S.B.
1880 and S.B. 760, notably Subchapter F, §§48.251 - 48.258
and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603864

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢
40 TAC §§711.401, 711.403, 711.405, 711.419, 711.423

The amendments and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family
and Protective Services Council shall study and make rec-
ommendations to the Executive Commissioner and the DFPS
Commissioner regarding rules governing the delivery of services
to persons who are served or regulated by the department.

The amendments and new sections implement HRC Chapter 48,
as amended by S.B. 1880 and S.B. 760, notably Subchapter F,
§8§48.251 - 48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603865

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER G. RELEASE OF REPORT AND
FINDINGS
40 TAC §§711.603, 711.605, 711.609, 711.611, 711.613

The amendments and new section are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.

The amendments and new section implement HRC Chapter 48,
as amended by S.B. 1880 and S.B. 760, notably Subchapter F,
§8§48.251 - 48.258 and Family Code §261.404.

$711.603.  What is included in the investigative report?
The investigative report includes the following:
(1) a statement of the allegation(s);
(2) asummary of the investigation;
(3) an analysis of the evidence, including:
(A) factual information related to what occurred;
(B) how the evidence was weighed; and
(C) what testimony was considered credible;

(4) afinding that the allegation is confirmed, unconfirmed,
inconclusive, or unfounded;

(5) concerns and recommendations, if any, resulting from
the investigation;

(6) the name of the perpetrator or alleged perpetrator, des-
ignated in accordance with §711.423 of this title (relating to Is the in-
vestigator required to designate a perpetrator or alleged perpetrator?);

(7) a recommended classification for each allegation as-
signed in accordance with §711.425 of this title (relating to How are
allegations classified?);

(8) the physician's or other health care professional's exam
and treatment of abuse/neglect related injuries documented on the
DADS or DSHS Client Injury/Incident Report for state supported
living centers or state hospitals;

(9) photographs relevant to the investigation, including
photographs showing the existence of injuries or the non-existence of
injuries, when appropriate;

(10) all witness statements and supporting documents; and
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(11) asigned and dated Client Abuse and Neglect Report
(AN-1-A) form, as appropriate, reflecting the information contained in
paragraphs (4), (6), and (7) of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603866

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢
40 TAC §711.605, §711.607

The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the DFPS Commissioner regarding rules governing the delivery
of services to persons who are served or regulated by the de-
partment.

The repeals implements HRC Chapter 48, as amended by S.B.
1880 and S.B. 760, notably Subchapter F, §§48.251 - 48.258
and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603868

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER I. PROVISION OF SERVICES
40 TAC §§711.801, 711.802, 711.804, 711.806

The amendments and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner

regarding rules governing the delivery of services to persons
who are served or regulated by the department.

The amendments and new sections implement HRC Chapter 48,
as amended by S.B. 1880 and S.B. 760, notably Subchapter F,
§848.251 - 48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603869

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER J. APPEALING THE
INVESTIGATION FINDING

40 TAC §§711.901, 711.903, 711.905, 711.907, 711.909,
711.911, 711.913, 711.915

The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Services
Council shall study and make recommendations to the Exec-
utive Commissioner and the DFPS Commissioner regarding
rules governing the delivery of services to persons who are
served or regulated by the department.

The new sections implement HRC Chapter 48, as amended
by S.B. 1880 and S.B. 760, notably Subchapter F, §§48.251 -
48.258 and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603870

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER K. REQUESTING A
REVIEW OF FINDING IF YOU ARE THE
ADMINISTRATOR OR CONTRACTOR CEO

40 TAC §§711.1001 - 711.1003, 711.1005, 711.1007,
711.1009, 711.1011 - 711.1013, 711.1015
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The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the DFPS Commissioner regarding rules governing the delivery
of services to persons who are served or regulated by the de-
partment.

The repeals implement HRC Chapter 48, as amended by S.B.
1880 and S.B. 760, notably Subchapter F, §§48.251 - 48.258
and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603871

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

SUBCHAPTER M. REQUESTING AN APPEAL
IF YOU ARE THE REPORTER, ALLEGED
VICTIM, LEGAL GUARDIAN, OR WITH
DISABILITY RIGHTS TEXAS

40 TAC §§711.1201, 711.1203, 711.1205, 711.1207, 711.1209

The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the DFPS Commissioner regarding rules governing the delivery
of services to persons who are served or regulated by the de-
partment.

The repeals implement HRC Chapter 48, as amended by S.B.
1880 and S.B. 760, notably Subchapter F, §§48.251 - 48.258
and Family Code §261.404.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.
TRD-201603872

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3803

¢ ¢ ¢

CHAPTER 744. MINIMUM STANDARDS
FOR SCHOOL-AGE AND BEFORE OR
AFTER-SCHOOL PROGRAMS

The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
amendments to §8§744.401, 744.403, 744.605, 744.901,
744.1303, 744.1305, 744.1307, 744.1309, 744.1311, 744.2301,
744.2401, 744.2507, 744.2523, 744.3551, 744.3553, 744.3559,
and 744.3561; new §744.2667 and §744.2669; and repeal of
§744.3555, in Chapter 744, concerning Minimum Standards for
School-Age and Before or After-School Programs. The amend-
ments to §§744.401, 744.403, 744.605, 744.1303, 744.1305,
744.1309, 744.1311, 744.2301, 744.2523, 744.3551, 744.3553,
and 744.3559; and new §744.2669 are adopted with changes
to the proposed text published in the May 20, 2016, issue of
the Texas Register (41 TexReg 3651). The amendments to
§§744.901, 744.1307, 744.2401, 744.2507, and 744.3561; new
§744.2667; and the repeal of §744.3555 are adopted without
changes to the proposed text and will not be republished.

The justification of the amendments, new rules, and repeal is to
implement needed changes to comply with the Child Care and
Development Block Grant Act of 2014.

The Child Care and Development Block Grant (CCDBG) Act of
2014 (the "Act") is the first comprehensive revision of the Child
Care and Development Fund (CCDF) program since 1998. (The
CCDEF is codified in 42 USC §9857 et seq.) The Texas Workforce
Commission (TWC) administers the CCDF, which is the primary
federal funding source devoted to providing low-income families
with access to child care. The Act makes significant reforms to
the CCDF programs to raise the health, safety, and quality of
child care. The Act does this by mandating that states comply
with a multitude of additional requirements in order to continue
receiving the CCDF funding. Although TWC is the lead agency
for determining eligibility and distributing the subsidy monies,
DFPS is the agency responsible for licensing child care opera-
tions, establishing health and safety regulations, and monitoring
eligible operations for compliance. Many of the Act's additional
requirements relate to the responsibilities of DFPS. The provi-
sions of the Act that have a significant impact on Child Care
Licensing (CCL) and this chapter relate to the following topics:
health and safety requirements and training on those require-
ments.

The changes related to training will impact School-Age and Be-
fore and After-School Programs (BAPs and SAPs). The new
health and safety training requirements mandated by the Act in-
clude the following topics for orientation and annual training: (1)
more robust emergency preparedness plans; (2) administering
medication; (3) food allergies; (4) building and physical premises
safety; (5) handling, storing, and disposing of hazardous mate-
rials; and (6) precautions in transporting children if the program
transports a child whose chronological or developmental age is
younger than nine years old.
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In addition to the training requirements the Act increases health
and safety requirements for BAPs and SAPs. The health and
safety requirements correlate to some of the training topics, in-
cluding requiring operations to (1) obtain food allergy emergency
plans for children with known food allergies, post a list of food al-
lergies at the operation, and carry the child's emergency plan on
field trips; and (2) use, store, and dispose of hazardous materi-
als as recommended by the manufacturer.

The summary of the changes follows:

The amendments to §744.401: (1) adds a list of each child's food
allergies that require an emergency plan; (2) updates the name
of the Parent Notification Poster, and (3) makes other wording
changes for consistency.

The amendments to §744.403: clarifies that for a list of each
child's food allergies that require an emergency plan: (1) the
program must post the list during all hours of operation where
you prepare food and in each room where the child may spend
time; (2) the posting must be in a place where employees may
easily view the list, and if a parent requests it, the program must
maintain the privacy of the child (for example, a clipboard hung
on the wall with a cover sheet over the list); and (3) the pro-
gram must ensure all caregivers and employees who prepare
and serve food are aware of each child's food allergies. The
amendment also deletes the posting information about an emer-
gency evacuation and relocation plan because it is duplicative.

The amendment to §744.605 adds a requirement for programs to
obtain a completed food allergy emergency plan before admitting
a child into care, if applicable.

The amendment to §744.901 updates a cite and makes the lan-
guage consistent.

The amendments to §744.1303: (1) adds six topics that must
be covered in the orientation of employees hired after Septem-
ber 1, 2016; (2) clarifies the wording to be consistent with the
current wording of the operational policies rule; (3) adds com-
ponents that must be addressed in the overview of prevention,
recognition, and reporting of child abuse and neglect; and (4)
requires programs to share the emergency preparedness plan
with all employees.

The amendment to §744.1305 updates the existing language for
a current training topic.

The amendment to §744.1307 clarifies when a caregiver is ex-
empt from pre-service training.

The amendments to §744.1309: (1) adds six topics that must be
covered in the annual training of caregivers and site directors;
(2) deletes a redundant paragraph about transportation safety
training; and (3) increases from 50% to 80% the amount of an-
nual training hours that may be obtained through self-instruc-
tional training, but no more than three hours of the self-instruc-
tional training may come from a person reading written materials
or watching a video on their own.

The amendments to §744.1311: (1) adds six topics that must
be covered in the annual training of operation directors and pro-
gram directors; (2) deletes a redundant paragraph about trans-
portation safety training; and (3) increases from 50% to 80% the
amount of annual training hours that may be obtained through
self-instructional training, but no more than three hours of the
self-instructional training may come from a person reading writ-
ten materials or watching a video on their own.

The amendment to §744.2301: adds the requirement that care-
givers must have a copy of a child's food allergy emergency plan
and medications, if applicable, when going on field trips; and
deletes and outdated term.

The amendments to §744.2401: (1) adds that children must not
be served foods identified on their food allergy emergency plan;
and (2) deletes the requirement "you must not use food as .
. . punishment", because this requirement is already noted in
§744.2105.

The amendment to §744.2507 requires a program to use, store,
and dispose of hazardous materials as recommended by the
manufacturer to ensure a healthy environment for children.

The amendment to §744.2523 clarifies in more detail what the
universal precautions as outlined by the Centers for Disease
Control (CDC) entail, including placing gloves contaminated with
blood in a tied, sealed, or otherwise closed plastic bag and dis-
carding them immediately.

New §744.2667 defines a food allergy emergency plan, including
a list of foods a child is allergic too, possible symptoms, and what
steps to take if there is an allergic reaction.

New §744.2669 requires: (1) a food allergy emergency plan for
each child with a known food allergy that has been diagnosed by
a health-care professional; and (2) the plan to be signed by the
child's health care professional and a parent.

The amendment to §744.3551 clarifies in more detail what an
emergency preparedness plan is by distinguishing between an
evacuation, relocation, and sheltering/lock-down.

The amendments to §744.3553 adds to the requirements for an
emergency preparedness plan to also include: (1) the staff re-
sponsibility in a sheltering/lock-down emergency for the orderly
movement of children to a designated location within the opera-
tion where children should gather; (2) how staff will continue to
care for children until each child has been released; and (3) how
children will be reunified with their parents as the evacuation, re-
location, or sheltering/lock-down is lifted.

The repeal of §744.3555 is because all of the information is al-
ready included in §744.1303(4) and §744.507.

The amendment to §744.3559: (1) requires four practice shel-
tering drills for severe weather each year; (2) requires four prac-
tice lock-down drills for endangering persons each year; and (3)
adds the "sheltering" and "lock-down" language for clarification.

The amendment to §744.3561 clarifies the wording of an emer-
gency evacuation and relocation diagram and where the diagram
should be posted.

The sections will function so that: (1) DFPS will be in compliance
with the Act; (2) there will be clarification regarding health and
safety requirements and training on those requirements; and (3)
there will be a reduced risk to children.

The proposed rules were published in the Texas Register on
May 20, 2016. DFPS submitted rule changes for Chapter
744, Minimum Standards for School-Age and Before- and
After-School Programs, Chapter 745, Licensing, Chapter 746,
Minimum Standards for Child-Care Centers, and Chapter 747
Minimum Standards for Child Care Homes. DFPS received ap-
proximately 31 comments regarding 41 rule changes. Many of
the rule changes are intertwined with the same or similar topics
across the chapters. For example, while the comments touched
upon 41 different rules, the rules only related to 12 different top-
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ics. We received comments from Better Beginnings Children's
Center, The Ginger Bread House, Adventure Discovery Cen-
ters, First Church Preschool at First Christian Church, Flamingo
Island Preschool, Adventure Discovery Centers, Camp Fire
First Texas, Dallas AEYC, UTA, Eastfield College, Caring Cor-
ner, Kids Only, Copperfield Church Weekday Preschool, and
Adventure Discovery Centers. Most of the comments were
from centers and related to Chapter 746, though the responses
were fairly varied in relation to the topics. There was also a
workgroup that met on April 5 and May 16, 2016, to discuss the
recommended changes to the minimum standards. While both
workgroup meetings were prior to the publication of the rules in
the Texas Register, the rule process was too far along to modify
the rules before publication. However, the comments from the
workgroup have been treated as comments made during the
public comment period. The workgroup commented on several
rules. Most of the comments from home providers were related
to the cost of background checks. Responses to comments are
noted below.

Comments concerning §744.401: The workgroup had several
comments and questions about this rule: (1) what constitutes
permission; (2) not posting would not be safe for the children;
(3) would an opt out clause work; (4) how does a program post
the list; (5) how discreet should the posting be; and (6) posting
where food is "served" might be confusing. One commenter ap-
plauded the new emphasis on food allergies. There were two
commenters who suggested clarifying that a food allergy emer-
gency plan should only apply to an allergy diagnosed from a doc-
tor; otherwise parents could state a child has an undiagnosed
allergy.

Response: DFPS agrees with the commenters and rewrote the
rule to clarify that: (1) the list only includes those food allergies
that require an emergency plan; and (2) deletes the parent's per-
mission requirement, but allows a parent to request that the post-
ing protect the privacy of their child - see §744.403.

Comments concerning §744.403 and §744.605: The workgroup
had several comments and questions about this rule: (1) what
constitutes permission; (2) not posting would not be safe for the
children; (3) would an opt out clause work; (4) how does a pro-
gram post the list; (5) how discreet should the posting be; and
(6) posting where food is "served" might be confusing.

Response concerning §744.403: DFPS agrees with the com-
menters and rewrote the rule to simplify it and clarify that: (1)
the list must be posted where the program prepares food and
in each room where the child may spend time; (2) the posting
must be in a place easily viewed by employees, and if a parent
requests it, the program must maintain the child's privacy (for ex-
ample, a clipboard hung on the wall with a cover sheet over the
list); and (4) the program must ensure that all caregivers and em-
ployees who prepare and serve food are aware of each child's
food allergies.

Response concerning §744.605: DFPS agrees with the com-
menters and deletes the parent's permission requirement, but
allows a parent to request that the posting protect the privacy of
their child - see §744.403.

Comment concerning §744.1303: The workgroup that met on
4/5/16 recommended moving six newly proposed pre-service
training topics in §744.1305 to this orientation rule. It was felt
that this information needed to be provided at orientation instead
of pre-service training.

Response: DFPS agrees with the commenter and has moved
the six topics from §744.1305 to this rule. Even though there
was no comment on the issue, DFPS is also: (1) deleting the
word "internal” from "procedures for reporting child abuse or ne-
glect" at §744.1303(a)(3)(C) to eliminate any confusion that a
program may create internal policies to limit or delegate report-
ing; (2) specifying September 1, 2016; and making minor clarifi-
cations to §744.1303(b)(3) and (4) to be consistent with similar
rules in Chapter 746 and 747.

Comment concerning §744.1305: The workgroup that met on
4/5/16 recommended moving these six newly proposed pre-ser-
vice training topics to §744.1303, the orientation rule. It was felt
that this information needed to be provided at orientation instead
of pre-service training.

Response: DFPS agrees with the commenter and has moved
the six topics from this rule to §744.1303.

No comments concerning §744.1309, however, DFPS is recom-
mending a change. This rule increases from 50% to 80% the
amount of annual training hours that may be obtained through
self-instructional training. Based on the comments that were
made in a similar rule in Chapter 746 (§746.1309), DFPS is clari-
fying that no more than three hours of the self-instructional train-
ing hours may come from a person reading written materials or
watching a video on their own.

No comments concerning §744.1311, however, DFPS is recom-
mending a change. This rule increases from 50% to 80% the
amount of annual training hours that may be obtained through
self-instructional training. Based on the comments that were
made in a similar rule in Chapter 746 (§746.1309), DFPS is clari-
fying that no more than three hours of the self-instructional train-
ing hours may come from a person reading written materials or
watching a video on their own.

No comments concerning §744.2301, however, DFPS deter-
mined that the outdated term "message pager" needed to be
deleted from paragraph (8).

Comment concerning §744.2523: The workgroup commented
that they wanted further clarification on what "sealed" meant.

Response: DFPS agrees with the commenter and has clarified
the term "sealed".

Comment concerning §744.2669: One commenter applauded
the new emphasis on food allergies. There were two com-
menters who suggested clarifying that a food allergy emergency
plan should only apply to an allergy diagnosed from a doctor;
otherwise parents could state a child has an undiagnosed
allergy.

Response: DFPS agrees with the commenter and has clarified
that the food allergy must have been diagnosed by a health-
care professional. DFPS also deleted language requiring the
plan to be posted and to be taken on field trips, because these
requirements are already included at §744.401 and §744.2301.

Comment concerning §744.3551: A comment at the DFPS
Council Meeting suggested that adding "lock-down" to "shelter-
ing" would clarify the term.

Response: DFPS agrees with the commenter and has changed
the term "sheltering" to "sheltering/lock-down".

No comments concerning §744.3553, however, based on the
comment to §744.3551, DFPS has changed the term "sheltering"
to "sheltering/lock-down".
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Comment concerning §744.3559: The workgroup commented
that it would be helpful to distinguish between sheltering for
weather and dangerous persons, and adding drills for danger-
ous persons.

Response: DFPS agrees with the commenter and has distin-
guished between "sheltering" for weather situations and "lock-
down" for dangerous persons; and are requiring four drills for
each, every year.

Comments not applicable: There were eight commenters that
provided comments on rules that were not proposed nor are they
out for public comment: (1) six commenters stated they were
in favor of lowering child/caregiver ratios; (2) one commenter
stated discrimination language needed to be beefed up over 5
different chapters, and provided quite a few comments on Chap-
ter 749; and (3) one commenter had no comments that were for-
warded.

Response: Since these comments were related to rules that
were not out for public comment, DFPS cannot take any action.

SUBCHAPTER B. ADMINISTRATION AND
COMMUNICATION

DIVISION 3. REQUIRED POSTINGS

40 TAC §744.401, §744.403

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§744.401.  What items must I post at my operation at all times?

You must post the following items:
(1) Your license;

(2) The letter or form from the most recent Licensing in-
spection or investigation;

(3) The Licensing notice Keeping Children Safe;

(4) Your emergency evacuation and relocation diagram as
specified in §744.3561 of this title (relating to Must I have an emer-
gency evacuation and relocation diagram?);

(5) The daily menu, including all snacks and meals served
by the operation;

(6) The Licensing Parent Notification Poster;

(7) Telephone numbers specified in §744.405 of this title

(relating to What telephone numbers must I post and where must I post
them?);

(8) Alistofeach child's food allergies that require an emer-
gency plan, as specified in §744.2669 of this title (relating to When
must I have a food allergy emergency plan for a child?); and

(9) Any other Licensing notices with specific instructions
to post the notice.

$744.403.  When and where must these items be posted?

(a) Unless otherwise specified, the items specified in §744.401
of this title (relating to What items must I post at my operation at all
times?) must be available by posting or placing in a binder, in a promi-
nent and publicly accessible place where employees, parents, and oth-
ers may easily view them at all times.

(b) Foralist of each child's food allergies that require an emer-
gency plan:

(1) You must post the list during all hours of operation
where you prepare food and in each room where the child may spend
time;

(2) The posting must be in a place where employees may
easily view the list, and if a parent requests it, you must maintain pri-
vacy for the child (for example, a clipboard hung on the wall with a
cover sheet over the list); and

(3) Youmust ensure that all caregivers and employees who
prepare and serve food are aware of each child's food allergies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603931

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER C. RECORD KEEPING
DIVISION 1. RECORDS OF CHILDREN
40 TAC §744.605

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§744.605.  What admission information must I obtain for each child?
You must obtain at least the following information before admitting a
child to the operation:

(1) The child's name and birth date;
(2) The child's home address and telephone number;

(3) Date of the child's admission to the operation;
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(4) Name and address of parent(s);

(5) Telephone numbers at which parent(s) can be reached
while the child is in care;

(6) Name, address, and telephone number of another re-
sponsible individual (friend or relative) who should be contacted in an
emergency when the parent cannot be reached;

(7) Names and telephone numbers of persons other than a
parent to whom the child may be released;

(8) Permission for transportation, if provided;
(9) Permission for field trips, if provided;

(10) Permission for participation in water activities, if pro-
vided;

(11) Name, address, and telephone number of the child's
physician or an emergency-care facility;

(12) Authorization to obtain emergency medical care and
to transport the child for emergency medical treatment;

(13) A statement of the child's special problems or spe-
cial care needs. This includes, but is not limited to, allergies, exist-
ing illness, previous serious illness and injuries, hospitalizations dur-
ing the past 12 months, and any medications prescribed for continuous,
long-term use;

(14) The name and telephone number of the school that a
school-age child attends, unless the operation is located at the child's
school;

(15) Permission for a school-age child to ride a bus, walk
to or from school or home, or to be released to the care of a sibling
under 18 years old, if applicable; and

(16) A completed food allergy emergency plan for the
child, if applicable.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603932

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

DIVISION 4. PERSONNEL RECORDS
40 TAC §744.901

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules

governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603933

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL
DIVISION 4. PROFESSIONAL DEVELOP-
MENT

40 TAC §§744.1303, 744.1305, 744.1307, 744.1309, 744.1311

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§744.1303.
clude?

What must orientation for employees at my operation in-

(a) Your orientation for employees must include at least the
following:

(1) An overview of the minimum standards found in this
chapter;

(2) An overview of operational policies, including disci-
pline and guidance practices and procedures for the release of children;

(3) Anoverview regarding the prevention, recognition, and
reporting of child abuse and neglect including:

(A) Factors indicating a child is at risk of abuse or ne-
glect;

(B) Warning signs indicating a child may be a victim of
abuse or neglect;

(C) Procedures for reporting child abuse or neglect; and

(D) Community organizations that have training pro-
grams available to child-care center staff members, children, and par-
ents;
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(4) An overview of the procedures to follow in handling
emergencies, which includes sharing the emergency preparedness plan
with all employees. Emergencies may include, but are not limited to,
fire, explosion, tornado, toxic fumes, volatile persons, and severe injury
or illness of a child or adult; and

(5) The location and use of fire extinguishers and first-aid
equipment.
(b) Foremployees you hire on or after September 1, 2016, your
orientation must also cover the following areas:

(1) Administering medication, if applicable, including
compliance with §744.2653 of this title (relating to What authorization
must [ obtain before administering a medication to a child in my
care?);

(2) Preventing and responding to emergencies due to food
or an allergic reaction;

(3) Understanding building and physical premises safety,
including identification and protection from hazards that can cause bod-
ily injury such as electric hazards, bodies of water, and vehicular traffic;

(4) Handling, storing, and disposing of hazardous materi-
als, including compliance with §744.2523 of this title (relating to Must
caregivers wear gloves when handling blood or bodily fluids contain-
ing blood?); and

(5) Precautions in transporting children, if your operation
transports a child whose chronological or developmental age is younger
than nine years old.

$744.1305.  What must be covered in the eight clock hours of pre-
service training for caregivers?

Before a caregiver can be counted in the child/caregiver ratio, the care-
giver must complete eight clock hours of pre-service training that cov-
ers the following areas:

(1) Developmental stages of children;

(2) Age-appropriate activities for children;

(3) Positive guidance and discipline of children;

(4) Fostering children's self-esteem;

(5) Supervision and safety practices in the care of children;
(6) Positive interaction with children; and

(7) Preventing and controlling the spread of communicable
diseases, including immunizations.

§744.1309. How many clock hours of annual training must be ob-
tained by caregivers and site directors?

(a) Each caregiver and site director must obtain at least 15
clock hours of training each year relevant to the age of the children
for whom the person provides care.

(b) The 15 clock hours of annual training are exclusive of re-
quirements for orientation, pre-service training, CPR and first aid train-
ing, transportation safety training, and high school child-care work-
study classes.

(c) At least six clock hours of the annual training hours must
be in one or more of the following topics:

(1) Child growth and development;
(2) Guidance and discipline;
(3) Age-appropriate curriculum; and

(4) Teacher-child interaction.

(d) While there are no clock hour requirements for the topics
in this subsection, the annual training hours must also include training
on the following topics:

(1) Emergency preparedness;

(2) Preventing and controlling the spread of communicable
diseases, including immunizations;

(3) Administering medication, if applicable, including
compliance with §744.2653 of this title (relating to What authorization
must I obtain before administering a medication to a child in my
care?);

(4) Preventing and responding to emergencies due to food
or an allergic reaction;

(5) Understanding building and physical premises safety,
including identification and protection from hazards that can cause bod-
ily injury such as electric hazards, bodies of water, and vehicular traffic;
and

(6) Handling, storing, and disposing of hazardous materi-
als including compliance with §744.2523 of this title (relating to Must
caregivers wear gloves when handling blood or bodily fluids contain-
ing blood?).

(¢) The remaining annual training hours must be in one or

more of the following topics:

(1) Care of children with special needs;

(2) Child health (for example, nutrition or physical activ-
ity);

(3) Safety;

(4) Risk management;

(5) Identification and care of ill children;

(6) Cultural diversity for children and families;

(7) Professional development (for example, effective com-
munication with families and time and stress management);

(8) Topics relevant to the particular age group the caregiver
is assigned;

(9) Planning developmentally appropriate learning activi-
ties; and

(10) Minimum standards and how they apply to the care-
giver.

(f) No more than 80% of the annual training hours may be ob-
tained through self-instructional training. No more than three hours of
the self-instructional training may come from a person reading written
materials or watching a video on their own.

§744.1311.  How many clock hours of training must an operation di-
rector or a program director obtain each year?

(a) An operation director and/or a program director must ob-
tain at least 20 clock hours of training each year relevant to the age of
the children for whom the operation provides care.

(b) The 20 clock hours of annual training are exclusive of any
requirements for orientation, pre-service training, CPR and first aid
training, and transportation safety training.

(c) At least six clock hours of the annual training hours must
be in one or more of the following topics:

(1) Child growth and development;

(2) Guidance and discipline;
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(3) Age-appropriate curriculum;
(4) Teacher-child interaction; and
(5) Serving children with special care needs.

(d) While there are no clock hour requirements for the topics
in this subsection, the annual training hours must also include training
on the following topics:

(1) Emergency preparedness;

(2) Preventing and controlling the spread of communicable
diseases, including immunizations;

(3) Administering medication, if applicable, including
compliance with §744.2653 of this title (relating to What authorization
must [ obtain before administering a medication to a child in my
care?);

(4) Preventing and responding to emergencies due to food
or an allergic reaction;

(5) Understanding building and physical premises safety,
including identification and protection from hazards that can cause bod-
ily injury such as electric hazards, bodies of water, and vehicular traffic;
and

(6) Handling, storing, and disposing of hazardous materi-
als including compliance with §744.2523 of this title (relating to Must
caregivers wear gloves when handling blood or bodily fluids contain-
ing blood?).

(¢) An operation director or program director with:

(1) Five or fewer years of experience as a designated di-
rector of an operation or as a program director must complete at least
six clock hours of the annual training hours in management techniques,
leadership, or staff supervision; or

(2) More than five years of experience as a designated di-
rector of an operation or as a program director must complete at least
three clock hours of the annual training hours in management tech-
niques, leadership, or staff supervision.

(f) Theremainder ofthe 20 clock hours of annual training must
be selected from the training topics specified in §744.1309(e) of this
title (relating to How many clock hours of annual training must be ob-
tained by caregivers and site directors?).

(g) Anoperation director or program director may obtain clock
hours or CEUs from the same sources as caregivers.

(h) Training hours may not be earned for presenting training
to others.

(1) No more than 80% of the annual training hours may be ob-
tained through self-instructional training. No more than three hours of
the self-instructional training may come from a person reading written
materials or watching a video on their own.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.
TRD-201603934

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER I. FIELD TRIPS
40 TAC §744.2301

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§$744.2301.
trips?

May [ take children away from my operation for field

Yes. You must ensure the safety of all children on field trips or excur-
sions and during any transportation provided by the operation. Any-
time you take a child on a field trip, you must comply with each of the
following requirements:

(1) You must have signed permission from the parent to
take a child on a field trip, including permission to transport the child,
if applicable;

(2) One or more caregivers must carry emergency medical
consent forms and emergency contact information for each child on the
field trip;

(3) Caregivers must have a written list of all children on the
field trip and must check the list frequently to account for the presence
of all children;

(4) Caregivers must have a first-aid kit immediately avail-
able on field trips;

(5) Caregivers must have a copy of a child's food allergy
emergency plan and allergy medications, if applicable;

(6) Each child must wear a shirt, nametag, or other identi-
fication listing the name of the operation and the operation's telephone
number;

(7) Each caregiver must be easily identifiable by all chil-
dren on the field trip by wearing a hat, operation tee-shirt, brightly-col-
ored clothes, or other easily spotted identification;

(8) Each caregiver supervising a field trip must have trans-
portation available, a communication device such as a cellular phone
or two-way radio available, or an alternate plan for transportation at the
field-trip location in case of emergency; and

(9) Caregivers with training in CPR and first aid with res-
cue breathing and choking must be present on the field trip.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603935

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER J. NUTRITION AND FOOD
SERVICE
40 TAC §744.2401

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603936

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
SUBCHAPTER K. HEALTH PRACTICES
DIVISION 1. ENVIRONMENTAL HEALTH

40 TAC §744.2507, §744.2523

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules

governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§$744.2523.  Must caregivers wear gloves when handling blood or
bodily fluids containing blood?

Yes. Caregivers must follow universal precautions outlined by the Cen-
ters for Disease Control (CDC) when handling blood, vomit, or other
bodily fluids that may contain blood including:

(1) Using disposable, nonporous gloves;

(2) Placing gloves contaminated with blood in a tied,
sealed, or otherwise closed plastic bag and discarding them immedi-
ately;

(3) Discarding all other gloves immediately after one use;
and

(4) Washing hands after using and disposing of the gloves.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603937

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER L. SAFETY PRACTICES
DIVISION 2. MEDICATION AND MEDICAL
ASSISTANCE

40 TAC §744.2667, §744.2669

The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The new sections implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§744.2669.
child?

When must I have a food allergy emergency plan for a

You must have a food allergy emergency plan for each child with a
known food allergy that has been diagnosed by a health-care profes-
sional. The child's heath care professional and parent must sign and
date the plan. You must keep a copy of the plan in the child's file.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603938

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
SUBCHAPTER P. FIRE SAFETY AND
EMERGENCY PRACTICES

DIVISION 2. EMERGENCY PREPAREDNESS
40 TAC §§744.3551, 744.3553, 744.3559, 744.3561

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$744.3551.

An emergency preparedness plan is designed to ensure the safety of
children during an emergency by addressing staff responsibility and
facility readiness with respect to emergency evacuation, relocation, and
sheltering/lock-down. The plan addresses the types of responses to
emergencies most likely to occur in your area including:

What is an emergency preparedness plan?

(1) An evacuation of the children and caregivers to a des-
ignated safe area in an emergency such as a fire or gas leak;

(2) A relocation of the children and caregivers to a desig-
nated, alternate shelter in an emergency such as a flood, a hurricane,
medical emergency, or communicable disease outbreak; and

(3) The sheltering and lock-down of children and care-
givers within the operation to temporarily protect them from situations
such as a tornado, volatile person on the premises, or an endangering
person in the area.

$744.3553.

Your emergency preparedness plan must include written procedures
for:

What must my emergency preparedness plan include?

(1) Evacuation, relocation, and sheltering/lock-down of
children including:

(A) The first responsibility of staff in an emergency
evacuation or relocation is to move the children to a designated safe
area or alternate shelter known to all employees, caregivers, parents,
and volunteers;

(B) How children will be evacuated or relocated to the
designated safe area or alternate shelter, including but not limited to
specific procedures for evacuating and relocating children with limited
mobility or who otherwise may need assistance in an emergency, such
as children who have mental, visual, or hearing impairments;

(C) An emergency evacuation and relocation diagram
as outlined in §744.3561 of this title (relating to Must I have an emer-
gency evacuation and relocation diagram?);

(D) The staff responsibility in a sheltering/lock-down
emergency for the orderly movement of children to a designated loca-
tion within the operation where children should gather;

(E) Name and address of the alternate shelter away from
the operation you will use as needed; and

(F) How children in attendance at the time of the emer-
gency will be accounted for at the designated safe area or alternate shel-
ter;

(2) Communication, including:

(A) The emergency telephone number that is on file
with us; and

(B) How you will communicate with local authorities
(such as fire, law enforcement, emergency medical services, health de-
partment), parents, and us; and

(3) How your staff will evacuate and relocate with the es-
sential documentation including:

(A) Parent and emergency contact telephone numbers
for each child in care;

(B) Authorization for emergency care for each child in
care; and

(C) The child tracking system information for children
in care;
(4) How your staff will continue to care for children until
each child has been released; and

(5) How you will reunify the children with their parents as
the evacuation, relocation, or sheltering/lock-down is lifted.

§744.3559.  Must I practice my emergency preparedness plan?

The following components of your operation's emergency prepared-
ness plan must be practiced as specified below:

(1) You must practice a fire drill every month. The children
must be able to safely exit the building within three minutes;

(2) You must practice a sheltering drill for severe weather
at least four times in a calendar year;

(3) You must practice a lock-down drill for a volatile or
endangering person on the premises or in the area at least four times in
a calendar year; and

(4) You must document these drills, including the date of
the drill, time of the drill, and length of time for the evacuation, shel-
tering, or lock-down to take place.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.
TRD-201603939
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Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
40 TAC §744.3555

The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeal implements HRC §42.042 and §42.0421 and portions
of the Child Care and Development Block Grant Act of 2014,
which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603940

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ L4 ¢
CHAPTER 745. LICENSING

The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
an amendment to §745.505 and §745.615; and new §745.616
in Chapter 745, concerning Licensing, without changes to the
proposed text published in the May 20, 2016, issue of the Texas
Register (41 TexReg 3660) and will not be republished.

The justification of the amendments and new section is to im-
plement needed changes to comply with the Child Care and De-
velopment Block Grant Act of 2014 and Senate Bill (S.B) 1496,
84th Regular Legislative Session.

The Child Care and Development Block Grant (CCDBG) Act of
2014 (the "Act") is the first comprehensive revision of the Child
Care and Development Fund (CCDF) program since 1998. (The
CCDF is codified in 42 USC §9857 et seq.) The Texas Workforce
Commission (TWC) administers the CCDF, which is the primary
federal funding source devoted to providing low-income families
with access to child care. The Act makes significant reforms to
the CCDF programs to raise the health, safety, and quality of
child care. The Act does this by mandating that states comply
with a multitude of additional requirements in order to continue
receiving the CCDF funding. Although TWC is the lead agency
for determining eligibility and distributing the subsidy monies,

DFPS is the agency responsible for licensing child care opera-
tions, establishing health and safety regulations, and monitoring
eligible operations for compliance. Many of the Act's additional
requirements relate to the responsibilities of DFPS. The provi-
sions of the Act that have a significant impact on Child Care Li-
censing (CCL) and this chapter relate to background checks.

In regards to background checks, Senate Bill (S.B.) 1496, 84th
Regular Legislative Session, amended HRC §42.0523 and
§42.056 in order to comply with the Act's requirements. A sum-
mary of the background check changes in response to the Act
and S.B. 1496 include: (1) requiring Listed Family Homes that
provide care to unrelated children to pay biennial background
check fees of $2.00 per person; and (2) requiring Licensed
Child-Care Homes, Registered Child-Care Homes, and Listed
Family Homes that provide care to unrelated children to obtain
fingerprint-based criminal history checks (these homes were
previously only required to have name-based criminal history
checks). There is also a transitional rule which clarifies which
persons are required to have a fingerprint-based criminal history
check and when the checks are due.

The summary of the changes follows:

The amendment to §745.505 requires Listed Family Homes that
provide care to unrelated children to pay biennial background
check fees of $2.00 per person.

The amendment to §745.615 requires Licensed Child-Care
Homes, Registered Child-Care Homes, and Listed Family
Homes that provide care to unrelated children, to request
fingerprint-based criminal history checks.

New §745.616 clarifies which persons in these homes are re-
quired to have a fingerprint-based criminal history check and
when the request for checks are due.

The sections will function so that: (1) DFPS will be in compliance
with the Act; (2) DFPS will be in compliance with HRC §42.056
(S.B. 1496); (3) there will be clarification regarding background
checks; and (4) there will be a reduced risk to children.

During the public comment period, DFPS received one comment
that was in favor of fingerprint-based background checks for all
types of care; and two comments that were not clear. There
were six commenters that were against the fingerprint-based
background checks because of the financial burden (primarily
a one-time cost of approximately $41.25 per person in the home
that needs the check). Suggestions were made for the state to
pay these costs, exclude those living in Texas for more than five
years, and exclude those in business for over 10 years.

Response concerning §745.615: DFPS recommends that this
rule be adopted with no changes, because this requirement is
needed to comply with the Act and is mandated by Senate Bill
1496, 84th Regular Legislative Session, which amended Human
Resources Code §42.0523 and §42.056.

SUBCHAPTER E. FEES
40 TAC §745.505

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
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Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §§42.042, 42.0421, 42.0523,
and 42.056 and portions of the Child Care and Development
Block Grant Act of 2014, which is codified in 42 USC §9857 et
seq.

The agency certifies that legal counsel has reviewed the adop-

tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603941

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER F. BACKGROUND CHECKS
DIVISION 2. REQUESTING BACKGROUND
CHECKS

40 TAC §745.615, §745.616

The amendment and new section are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.

The amendment and new section implement HRC §§42.042,
42.0421, 42.0523, and 42.056 and portions of the Child Care
and Development Block Grant Act of 2014, which is codified in
42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603942

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
CHAPTER 745. LICENSING

The Health and Human Services Commission adopts, on
behalf of the Department of Family and Protective Services

(DFPS), new §§745.8581, 745.8583, 745.8585, 745.8600,
745.8633, 745.8635, 745.8637, 745.8639, 745.8641, 745.8643,
745.8649, 745.8650, 745.8651, 745.8652, and 745.8654;
amendments to §§745.8601, 745.8603, 745.8605, 745.8607,
745.8609, 745.8611, 745.8613, 745.8631, 745.8657, 745.8659,
and 745.8713; and the repeal of §§745.8633, 745.8635,
and 745.8651 in Chapter 745, concerning Licensing. New
§8§745.8581, 745.8585, 745.8635, 745.8639, and 745.8641 are
adopted with changes to the proposed text as published in the
in May 27, 2016, issue of the Texas Register (41 TexReg 3896).
New §§745.8583, 745.8600, 745.8633, 745.8637, 745.8643,
745.8649, 745.8650, 745.8651, 745.8652, and 745.8654;
amendments to §§745.8601, 745.8603, 745.8605, 745.8607,
745.8609, 745.8611, 745.8613, 745.8631, 745.8657, 745.8659,
and 745.8713; and the repeal of §§745.8633, 745.8635, and
745.8651 are adopted without changes to the proposed text and
will not be republished.

The justification of the new sections, amendments, and repeals
is to implement recommendations the Sunset Advisory Commis-
sion made in the Department of Family and Protective Services
Staff Report with Commission Decisions published in August
2014, and required by Senate Bill (S.B.) 206, Sections 81 and 82,
that was passed by the 84th Texas Legislature in 2015. These
sections respectively created Human Resources Code (HRC)
§42.0704 and amended §42.078(a-2).

HRC §42.0704 requires DFPS to adopt rules that outline a
general enforcement policy that describes the department's
approach to enforcement, including:

(1) A summary of the department's general expectations in en-
forcing Human Resources Code, Chapter 42; and (2) A method-
ology for determining appropriate action to take when a permit
holder violates Licensing laws or rules that allows the depart-
ment to consider the circumstances of the particular case, the
nature and seriousness of the violation, history of previous vio-
lations, and other aggravating and mitigating factors.

HRC §42.0704 also requires the department to develop a plan
for strengthening its enforcement efforts and for making objec-
tive regulatory decisions. Prior to the effective date of the rules
adopted in this rule packet, Licensing will require all Licensing
staff to receive training to promote staff's understanding of the
policy and their ability to apply it appropriately and clearly ex-
plain it to providers. After the initial training, the concepts will be
incorporated into Licensing's Basic Skills Development training,
which all new Licensing staff receives, moving forward. Licens-
ing's Performance Management Unit (PMU) performs quality as-
surance activities to ensure Licensing staff are adhering to policy
and consistently enforcing licensing laws and regulations and will
evaluate the effectiveness of the enforcement policy through a
quality assurance review scheduled to be completed in early fis-
cal year 2018 (one year after implementation of the new enforce-
ment policy). In addition PMU risk analysts conduct neutral as-
sessments of an operation's compliance history when Licensing
staff identifies the operation as having a compliance history that
is atincreased risk for children. As part of this process, PMU pro-
vides recommendations for enforcement actions and, six months
later, reviews the operation's record to determine what enforce-
ment action was taken and whether risk was reduced. This work
enables Licensing to assess the effectiveness of the enforce-
ment policy on an ongoing basis.

The new version of HRC §42.078(a-2) expands the department's
authority to impose administrative penalties before taking correc-
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tive action to all high risk violations, not just violations related to
background checks.

A summary of the changes to create an enforcement framework
include: (1) changing the title of Subchapter L from "Remedial
Actions" to "Enforcement Actions; (2) defining "technical assis-
tance" and outlining when and why technical assistance is pro-
vided; (3) clarifying that enforcement actions are not progressive
in nature, meaning they are not necessarily recommended or im-
posed from least to most restrictive; (4) clarifying that CCL may
end an enforcement action at any time to impose a more se-
rious enforcement action; (5) removing the ability to extend an
enforcement action; (6) identifying a voluntary plan of action as
a voluntary enforcement action; (7) defining voluntary plan of ac-
tion as a collaborative effort between CCL and the provider; (8)
identifying factors CCL considers when deciding to recommend
a voluntary plan of action; (9) limiting the number of times a plan
of action may be recommended if an operation has already been
on a plan of action for similar issues within the previous year; (10)
providing a more clearly defined delineation between evaluation
and probation by restricting the circumstances under which CCL
may consider imposing evaluation; (11) decreasing the length of
time an operation may remain on evaluation to six months; (12)
identifying factors CCL considers when deciding to impose eval-
uation; (13) identifying factors CCL considers when deciding to
impose probation; (14) identifying factors CCL considers when
deciding to impose each adverse action; and (15) adding lan-
guage allowing CCL to impose administrative penalties prior to
taking corrective action for violations of high risk standards.

A summary of the changes are as follows:

New Division 6, in Subchapter K, to house rules related to tech-
nical assistance.

New §745.8581 defines technical assistance and clarifies that
technical assistance is not a deficiency or an enforcement action
and is not used in lieu of citing a deficiency.

New §745.8583 identifies when and how Licensing may provide
technical assistance.

New §745.8585 clarifies that a permit holder may not request
an administrative review of Licensing providing technical assis-
tance.

New §745.8600 outlines the general purpose of enforcement ac-
tions.

Amendment to §745.8601 clarifies that Licensing may provide
technical assistance in response to a deficiency in addition to
recommending or imposing another enforcement action.

Amendment to §745.8603: (1) replaces the term "remedial ac-
tion" with "enforcement action"; (2) adds voluntary actions to the
chart in subsection (a) listing the types of enforcement actions
Licensing may take; (3) rewords and clarifies that listed family
homes are not subject to voluntary or corrective action; (4) adds
subsection (b) to clarify that Licensing recommends or imposes
enforcement actions based on risk and that CCL does not have
to impose a less restrictive action if it is determined that a more
restrictive action is warranted; and (5) adds subsection (c) to
clarify that Licensing may take multiple actions at the same time.

Amendment to §745.8605 replaces the term "remedial action"
with "enforcement action" and deletes outdated date references
in regards to operations that are ineligible to receive for a permit
for a period of 5 years.

Amendment to §745.8607 replaces the term "remedial action"
with "enforcement action". It also clarifies in section (5) that CCL
also considers the permit holder's ability to maintain compliance
with standards, rules, and laws, when deciding which type of
enforcement action to recommend or impose.

Amendment to §745.8609: (1) replaces the term "remedial ac-
tion" with "enforcement action” (2) adds voluntary actions to sec-
tion (1) of the chart; and (3) clarifies in section (2) that Licensing
notifies a permit holder of the intent to impose adverse action in
writing.

Amendment to §745.8611: (1) replaces the term "remedial ac-
tion" with "enforcement action" and removes language referring
to extensions; (2) adds new section (1) "Voluntary Action" to the
chart in subsection (a) and includes a maximum timeframe of
six months for a voluntary plan of action; (3) makes the following
changes to new sections (2) and (3) in the chart in subsection
(a): (A) Removes the minimum length of time evaluation and
probation may be imposed; (B) Removes language referring to
extensions for evaluation and probation; and (C) Reduces the
amount of time evaluation may be imposed from a maximum of
one year to six months; (4) renumbers existing section (3) to new
section (4) and clarifies that the suspension period will be up to
120 days as necessary to resolve the danger or threat of danger;
(5) renumbers existing section (4) to new section (5) in the chart
in subsection (a); and (6) adds subsection (b) stating that Licens-
ing may end voluntary or corrective action early if compliance is
met and maintained, or if compliance is not met and Licensing
determines a more restrictive enforcement action is necessary.

Amendment to §745.8613: (1) replaces the term "remedial ac-
tion" with "enforcement action"; (2) adds new section (1) to the
chart in subsection (a) to include voluntary plan of action and
clarifies that a permit holder does not have the right to challenge
a plan of action, since it is a voluntary action; and (3) renumbers
the existing numbers in the chart in subsection (a).

Division 2, in Subchapter L, is being renamed to "Voluntary and
Corrective Actions."

Amendment to §745.8631: (1) adds a new section (1) to include
a voluntary plan of action and describes a voluntary plan as an
action that Licensing recommends and is a collaborative effort
between Licensing and the operation to improve compliance;
(2) renumbers existing sections (1) and (2) to new sections (2)
and (3); and (3) makes changes regarding evaluation and proba-
tion, including: removing language outlining the actions Licens-
ing may take if compliance is not met, or if deficiencies worsen
since this information is included in the new §745.8641 of this title
(relating to What requirements must | meet during the evaluation
or probation period?); and clarifying that Licensing will conduct
inspections at least monthly during the evaluation and probation
period.

Section §745.8633 is repealed and the content is incorporated
into new §745.8641.

New §745.8633 outlines when Licensing may recommend a vol-
untary plan of action, including: (1) outlining the criteria Licens-
ing considers to determine whether to recommend a plan of ac-
tion in subsection (a); (2) stating that Licensing may take into
consideration the compliance history for each operation the per-
mit holder oversees when determining whether a plan of action
is appropriate in subsection (b); and (3) outlining when Licensing
may consider imposing a more restrictive enforcement action in
lieu of a voluntary plan of action in subsection (c).
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Section §745.8635 is repealed and text is being incorporated
with changes in §745.8643.

New §745.8635 outlines when Licensing may impose evalua-
tion, including: (1) listing the circumstances under which Licens-
ing may impose evaluation in subsection (a); and (2) stating that
Licensing may impose probation or adverse action if Licensing
determines the operation is not eligible for evaluation in subsec-
tion (b).

New §745.8637 outlines when Licensing may impose probation,
including: (1) listing the circumstances under which Licensing
may impose probation in subsection (a);and (2) stating that Li-
censing may impose adverse action if Licensing determines the
operation is not eligible for probation in subsection (b).

New §745.8639 lists the requirements a permit holder must meet
during a voluntary plan of action.

New §745.8641 contains the same language as repealed
§745.8633. The language remains mostly the same as the
repealed rule. However, language has been amended in para-
graph (3) to clarify what must be posted during evaluation and
probation.

New §745.8643 clarifies that CCL may increase inspections or
recommend a more serious enforcement action if an operation
does not comply with conditions of evaluation or probation. This
language is similar to content in repealed rule §745.8635.

New §745.8649 contains the exact language as repealed
§745.8651, which describes types of adverse actions.

New §745.8650 outlines the circumstances under which Licens-
ing may deny a permit.

Section §745.8651
§745.8649.

New §745.8651 outlines the circumstances under which Licens-
ing may impose an adverse amendment on a permit.

is repealed and text moved to new

New §745.8652 outlines the circumstances under which Licens-
ing may suspend an operation's permit.

New §745.8654 outlines the circumstances under which Licens-
ing may revoke a permit.

Amendment to §745.8657 updates the department's name and
a program offered through a different state agency.

Amendment to §745.8659 removes the requirement for the de-
partment publish adverse actions in a local newspaper and pub-
lish denials when the operation was previously operating. Li-
censing posts information regarding suspensions and revoca-
tions on the department's public website per the requirements in
Human Resources Code §42.025 and §42.077.

Amendment to §745.8713: (1) adds that Licensing may impose
an administrative penalty for a violation of a high risk standard;
and (2) deletes old paragraph (2) since new subparagraph (2)(A)
and (2)(B) sufficiently address the issue of timely submitting in-
formation required to conduct a background and criminal history
check.

The sections will function by enforcing: (1) compliance with HRC
§42.0704 and §42.078(a-2); (2) implementation of the Sunset
Recommendations; (3) transparency between providers, the
public, and CCL staff who will have a common understanding
of the decision making process as it relates to enforcement
actions; (4) improved consistency in decision-making; and

(5) increased use of voluntary plans of action will reduce the
number of corrective action imposed or adverse actions taken.

During the public comment period, DFPS received one comment
from the Texas Press Association regarding §745.8659. The
Texas Press Association opposes the removal of the require-
ment of DFPS to publish notice in a local newspaper when there
is an adverse action against a facility. The Association believes
that much of the populace does not have access to the inter-
net and requiring consumers to search the internet as well as
the DFPS website for operations with an adverse action unfairly
burdens the public.

Response: DFPS has had the option to publish notice on the
department's Internet website since the passage of Senate Bill
68 by the 81st Legislature. Since September 1, 2009, when the
amended statute took effect, the Department has primarily pub-
lished notice on the agency website. The notice remains on the
agency website list for five years and is easily accessible from
the Search Texas Child Care feature which provides the pub-
lic, including families looking for child care, information about all
child care operations and homes regulated by DFPS and is the
most used feature on the agency website. Both Internet ser-
vice and public access to computers, through libraries and other
locations such as the YMCA, is increasing. While few or no fam-
ilies would be able to search prior issues of newspapers for the
compliance history of an operation, even those families who do
not own a computer of their own are likely to be able to search
DFPS' public website. The department recommends adoption of
this rule with no changes.

Although no comments were received regarding the other rules,
DFPS is making the following revisions:

§745.8581: The department recommends deleting language
that suggests deficiencies are limited to deficiencies related to
Minimum Standards. An operation may be deficient in Minimum
Standards, as well as laws, rules, specific permit terms, or con-
ditions of evaluation, probation, or suspension, as articulated
in a more general rule (745.8601) and otherwise adopting this
section with no changes. Aligning the language throughout all
the rules will aid in public understanding.

§745.8585: The department recommends clarifying language
related to deficiencies. See §745.8581.

§745.8635: The department recommends: (1) changing the
wording in paragraph (a)(2) for clarification; (2) modifying the
language in (a)(3) to make it clear operations may still be placed
on evaluation if they have attempted to address the same
issues through a voluntary plan of action, assuming evaluation
is otherwise appropriate; and (3) correcting a technical error
in (a)(4) and making the language consistent with the parallel
provision in §745.8637.

§745.8639: The department recommends clarifying language
related to deficiencies. See §745.8581.

§745.8641: The department recommends clarifying language
related to deficiencies. See §745.8581.

SUBCHAPTER K. INSPECTIONS AND
INVESTIGATIONS

DIVISION 6. TECHNICAL ASSISTANCE
40 TAC §§745.8581, 745.8583, 745.8585

The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
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provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The new sections implement the HRC §42.042 and §42.0704.

$§745.8581.  What is technical assistance?

Technical assistance is information we provide to help you improve or
maintain compliance with minimum standards, rules, and laws. Tech-
nical assistance itself is not a deficiency or enforcement action, and we
do not use it in lieu of citing a deficiency.

$745.8585.  May I request an administrative review for technical as-
sistance offered?

No. We provide technical assistance in order to help you with your
compliance with minimum standards and other laws. Technical assis-
tance does not include a decision or action you may challenge through
an administrative review. If we offer you technical assistance in addi-
tion to citing you for a deficiency, you would have the right to request
an administrative review related to the deficiency, but not the technical
assistance.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603848

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3971

¢ ¢ ¢

SUBCHAPTER L. ENFORCEMENT ACTIONS
DIVISION 1. OVERVIEW OF ENFORCEMENT
ACTIONS

40 TAC §§745.8600, 745.8601, 745.8603, 745.8605,
745.8607, 745.8609, 745.8611, 745.8613

The amendments and new section are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.

The amendments and new section implement the HRC §42.042
and §42.0704.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603850

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3971

¢ ¢ ¢

DIVISION 2. VOLUNTARY AND
CORRECTIVE ACTIONS

40 TAC §§745.8631, 745.8633, 745.8635, 745.8637,
745.8639, 745.8641, 745.8643

The amendments and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.

The amendments and new sections implement the HRC §42.042
and §42.0704.

$745.8635.

(a) We may place your operation on evaluation for an issue
identified in §745.86050f this title (relating to When can Licensing rec-
ommend or impose an enforcement action against my operation?) if:

When may Licensing place my operation on evaluation?

(1) you are eligible to participate in a plan of action but
refuse to do so;

(2) your operation is unable to resolve its deficiencies and
reduce risk through your implementation of or failure to implement the
plan;

(3) you have not completed evaluation for similar deficien-
cies within the previous 12 months; or

(4) a more restrictive enforcement action is not necessary
to reduce risk.

(b) If we determine that you are not eligible for evaluation, we
will consider imposing probation or an adverse action.

$§745.8639.  What requirements must I meet during a voluntary plan
of action?

You must:

(1) correct your operation's deficiencies and reduce risk;
and

(2) maintain compliance with all other Licensing statutes,
rules, and minimum standards.

§745.8641.  What requirements must I meet during the evaluation or
probation period?
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You must:

(1) comply with all of the conditions imposed by the cor-
rective action plan;

(2) correct the deficiencies;

(3) unless you are an independent or agency foster family
home, post the evaluation letter or the probation notice in a prominent
place(s) near all public entrances; and

(4) maintain compliance with all other Licensing statutes,
rules, and minimum standards.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603857

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3971

¢ ¢ ¢

DIVISION 2. CORRECTIVE ACTIONS
40 TAC §745.8633, §745.8635

The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeals implement the HRC §42.042 and §42.0704.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603858

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3971

¢ ¢ ¢

DIVISION 3. ADVERSE ACTIONS

40 TAC §§745.8649 - 745.8652, 745.8654, 745.8657,
745.8659

The amendments and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code

§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.

The amendments and new sections implement the HRC §42.042
and §42.0704.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603859

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3971

¢ ¢ ¢
40 TAC §745.8651

The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeal implements the HRC §42.042 and §42.0704.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603860

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3971

¢ ¢ ¢

DIVISION 5. MONETARY ACTIONS
40 TAC §745.8713

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
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the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements the HRC §42.042 and §42.078(a-
2).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 1, 2016.

TRD-201603867

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 27, 2016

For further information, please call: (512) 438-3971

¢ ¢ ¢

CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS

The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
amendments to §8§746.401, 746.403, 746.605, 746.901,
746.1303, 746.1305, 746.1307, 746.1309, 746.1311, 746.3001,
746.3301, 746.3407, 746.3425, 746.3505, 746.5201, 746.5202,
746.5205, and 746.5207; new §746.3817 and §746.3819; and
the repeal of §746.5203, in Chapter 746, concerning Mini-
mum Standards for Child-Care Centers. The amendments to
§8§746.401, 746.403, 746.605, 746.1303, 746.1305, 746.1309,
746.1311, 746.3001, 746.3425, 746.5201, 746.5202, and
746.5205, and new §746.3819 are adopted with changes to the
proposed text published in the May 20, 2016, issue of the Texas
Register (41 TexReg 3663). The amendments to §§746.901,
746.1307, 746.3301, 746.3407, 746.3505, and 746.5207; new
§746.3817; and the repeal of §746.5203 are adopted without
changes to the proposed text and will not be republished.

The justification of the amendments, new rules and repeal is to
implement needed changes to comply with the Child Care and
Development Block Grant Act of 2014.

The Child Care and Development Block Grant (CCDBG) Act of
2014 (the "Act") is the first comprehensive revision of the Child
Care and Development Fund (CCDF) program since 1998. (The
CCDEF is codified in 42 USC §9857 et seq.) The Texas Workforce
Commission (TWC) administers the CCDF, which is the primary
federal funding source devoted to providing low-income families
with access to child care. The Act makes significant reforms to
the CCDF programs to raise the health, safety, and quality of
child care. The Act does this by mandating that states comply
with a multitude of additional requirements in order to continue
receiving the CCDF funding. Although TWC is the lead agency
for determining eligibility and distributing the subsidy monies,
DFPS is the agency responsible for licensing child care opera-
tions, establishing health and safety regulations, and monitoring
eligible operations for compliance. Many of the Act's additional
requirements relate to the responsibilities of DFPS. The provi-
sions of the Act that have a significant impact on Child Care

Licensing (CCL) and this chapter relate to the following topics:
health and safety requirements and training on those require-
ments.

The changes related to training will impact Licensed Child Care
Centers. The new health and safety training requirements man-
dated by the Act include the following topics for orientation and
annual training: (1) more robust emergency preparedness plans;
(2) administering medication; (3) food allergies; (4) building and
physical premises safety; (5) handling, storing, and disposing of
hazardous materials; and (6) precautions in transporting children
if the center transports a child whose chronological or develop-
mental age is younger than nine years old.

In addition to the training requirements the Act increases health
and safety requirements for Licensed Child-Care Centers. The
health and safety requirements correlate to some of the train-
ing topics. The changes to the minimum standards support the
health and safety requirements, including requiring operations to
(1) obtain food allergy emergency plans for children with known
food allergies, post a list of food allergies at the operation, and
carry the child's emergency plan on field trips; and (2) use, store,
and dispose of hazardous materials as recommended by the
manufacturer.

The summary of the changes are:

The amendments to §746.401: (1) adds a list of each child's food
allergies that require an emergency plan; (2) updates the name
of the Parent Notification Poster, and (3) makes other wording
changes for consistency.

The amendment to §746.403 clarifies that for a list of each child's
food allergies that require an emergency plan: (1) the center
must post the list during all hours of operation where your pre-
pare food and in each room where the child may spend time;
(2) the posting must be in a place where employees may easily
view the list, and if a parent requests it, the center must main-
tain the privacy of the child (for example, a clipboard hung on the
wall with a cover sheet over the list); and (3) the center must en-
sure all caregivers and employees who prepare and serve food
are aware of each child's food allergies. The amendment also
deletes the posting information about an emergency evacuation
and relocation plan because it is duplicative.

The amendment to §746.605 adds a requirement for centers to
obtain a completed food allergy emergency plan before admitting
a child into care, if applicable.

The amendment to §746.901 updates a cite and makes the lan-
guage consistent.

The amendments to §746.1303: (1) adds six topics that must be
covered in the orientation of employees hired after September 1,
2016; (2) clarifies the wording to be consistent with the current
wording of the operational policies rule; (3) adds components
that must be addressed in the overview of prevention, recogni-
tion, and reporting of child abuse and neglect; and (4) requires
centers to share the emergency preparedness plan with all em-
ployees.

The amendment to §746.1305 updates the existing language for
a current training topic.

The amendment to §746.1307 clarifies when a caregiver is ex-
empt from pre-service training.

The amendments to §746.1309: (1) adds six topics that must
be covered in the annual training of caregivers; (2) deletes a
redundant paragraph about transportation safety training; and
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(3) increases from 50% to 80% the amount of annual training
hours that may be obtained through self-instructional training,
but no more than three hours of the self-instructional training
may come from a person reading written materials or watching
a video on their own.

The amendments to §746.1311: (1) adds six topics that must
be covered in the annual training for child-care center directors;
(2) deletes a redundant paragraph about transportation safety
training; and (3) increases from 50% to 80% the amount of an-
nual training hours that may be obtained through self-instruc-
tional training, but no more than three hours of the self-instruc-
tional training may come from a person reading written materials
or watching a video on their own.

The amendment to §746.3001 adds the requirement that care-
givers must have a copy of a child's food allergy emergency plan
and medications, if applicable, when going on field trips; and
deletes and outdated term.

The amendments to §746.3301: (1) adds that children must not
be served foods identified on their food allergy emergency plan;
and (2) deletes the requirement "you must not use food as .
. . punishment", because this requirement is already noted in
§746.2805.

The amendment to §746.3407 requires a child-care center
to use, store, and dispose of hazardous materials as recom-
mended by the manufacturer.

The amendment to §746.3425 clarifies that caregivers must fol-
low universal precautions as outlined by the CDC when handling
bodily fluids that may contain blood, including placing gloves
contaminated with blood in a tied, sealed, or otherwise closed
plastic bag and discarding them immediately.

The amendment to §746.3505 clarifies that a child's soiled cloth-
ing must be placed in a sealed plastic bag and be sent home with
the child.

New §746.3817 defines a food allergy emergency plan, including
a list of foods a child is allergic to, possible symptoms, and what
steps to take if there is an allergic reaction.

New §746.3819 requires: (1) a food allergy emergency plan for
each child with a known food allergy that has been diagnosed by
a health-care professional; and (2) the plan to be signed by the
child's health care professional and a parent.

The amendment to §746.5201 clarifies in more detail what an
emergency preparedness plan is by distinguishing between an
evacuation, relocation, and sheltering/lock-down.

The amendments to §746.5202 adds to the requirements for an
emergency preparedness plan to also include: (1) the staff re-
sponsibility in a sheltering/lock-down emergency for the orderly
movement of children to a designated location within the cen-
ter where children should gather; (2) how staff will continue to
care for children until each child has been released; and (3) how
children will be reunified with their parents as the evacuation, re-
location, or sheltering/lock-down is lifted.

The repeal of §746.5203 is because all of the information is al-
ready included in §746.1303(4) and §746.507.

The amendment to §746.5205: (1) requires four practice shel-
tering drills for severe weather each year; (2) requires four prac-
tice lock-down drills for endangering persons each year; and (3)
adds the "sheltering" and "lock-down" language for clarification.

The amendment to §746.5207 clarifies the wording of an emer-
gency evacuation and relocation diagram and where the diagram
should be posted.

The sections will function so that: (1) DFPS will be in compliance
with the Act; (2) there will be clarification regarding the health and
safety requirements and training on those requirements; and (3)
there will be a reduced risk to children.

The proposed rules were published in the Texas Register on
May 20, 2016. DFPS submitted rule changes for Chapter
744, Minimum Standards for School-Age and Before- and
After-School Programs, Chapter 745, Licensing, Chapter 746,
Minimum Standards for Child-Care Centers, and Chapter 747
Minimum Standards for Child Care Homes. DFPS received ap-
proximately 31 comments regarding 41 rule changes. Many of
the rule changes are intertwined with the same or similar topics
across the chapters. For example, while the comments touched
upon 41 different rules, the rules only related to 12 different top-
ics. We received comments from Better Beginnings Children's
Center, The Ginger Bread House, Adventure Discovery Cen-
ters, First Church Preschool at First Christian Church, Flamingo
Island Preschool, Adventure Discovery Centers, Camp Fire
First Texas, Dallas AEYC, UTA, Eastfield College, Caring Cor-
ner, Kids Only, Copperfield Church Weekday Preschool, and
Adventure Discovery Centers. Most of the comments were
from centers and related to Chapter 746, though the responses
were fairly varied in relation to the topics. There was also a
workgroup that met on April 5 and May 16, 2016, to discuss the
recommended changes to the minimum standards. While both
workgroup meetings were prior to the publication of the rules in
the Texas Register, the rule process was too far along to modify
the rules before publication. However, the comments from the
workgroup have been treated as comments made during the
public comment period. The workgroup commented on several
rules. Most of the comments from home providers were related
to the cost of background checks. Responses to comments are
noted below.

Comments concerning §746.401: The workgroup had several
comments and questions about this rule: (1) what constitutes
permission; (2) not posting would not be safe for the children;
(3) would an opt out clause work; (4) how does a center post
the list; (5) how discreet should the posting be; and (6) posting
where food is "served" might be confusing; One commenter ap-
plauded the new emphasis on food allergies. There were two
commenters who suggested clarifying that a food allergy emer-
gency plan should only apply to an allergy diagnosed from a doc-
tor; otherwise parents could state a child has an undiagnosed
allergy.

Response: The DFPS agrees with the commenters and rewrote
the rule to clarify that: (1) the list only includes those food aller-
gies that require an emergency plan; and (2) deletes the parent's
permission requirement, but allows a parent to request that the
posting protect the privacy of their child - see §746.403.

Comments concerning §746.403 and §746.605: The workgroup
had several comments and questions about this rule: (1) what
constitutes permission; (2) not posting would not be safe for the
children; (3) would an opt out clause work; (4) how does a cen-
ter post the list; (5) how discreet should the posting be; and (6)
posting where food is "served" might be confusing.

Response concerning §746.403: DFPS agrees with the com-
menters and rewrote the rule to simplify it and clarify that: (1) the
list must be posted where the center prepares food and in each
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room where the child may spend time; (2) the posting must be in
a place easily viewed by employees, and if a parent requests it,
the center must maintain the child's privacy (for example, a clip-
board hung on the wall with a cover sheet over the list); and (3)
the center must ensure that all caregivers and employees who
prepare and serve food are aware of each child's food allergies.

Response concerning §746.605: DFPS agrees with the com-
menters and deletes the parent's permission requirement, but
allows a parent to request that the posting protect the privacy of
their child - see §746.403.

Comments concerning §746.1303: The workgroup that met on
4/5/16 recommended moving the newly proposed six pre-service
training topics in §746.1305 to this orientation rule. It was felt that
this information needed to be provided at orientation instead of
pre-service training.

Response: DFPS agrees with the commenter and has moved
the six topics from §746.1305 to this orientation rule. Even
though there was no comment on the issue, DFPS is also
deleting the word "internal" from "procedures for reporting
child abuse or neglect" at §746.1303(a)(3)(C) to eliminate any
confusion that centers may create internal policies to limit or
delegate reporting.

Comments concerning §746.1305: The workgroup that met on
4/5/16 recommended moving these newly proposed six pre-ser-
vice training topics to §746.1303, the orientation rule. It was felt
that this information needed to be provided at orientation instead
of pre-service training.

Response: DFPS agrees with the commenter and has moved
the six topics from this rule to §746.1303.

Comments concerning §746.1307: There was one commenter
that did not believe anyone should be exempt from training.

Response: DFPS recommends that this rule be adopted with no
changes. There are limited exemptions from pre-service training
(two years prior experience or 24 hours of documented training).
With the clarification, the exemptions are more appropriate. In
addition, a Center may require more training and does not have
to allow exemptions of their employees. In other words, a Center
could require higher standards than these minimum standards.

Comments concerning §746.1309: Regarding allowing a 50%
to 80% increase for self-instructional training, there were: (1)
eight commenters (one of those commenters had an additional
six co-signees) that were not in favor of this change because in
their opinion the training registry may suffer; in person training
promotes better understanding, is more effective, provides better
guidance and practice; the small number of training hours and
minimal education mandates a high quality and effective training;
and self-instructional training (including individuals reading ma-
terials) is generally a lower quality of training; (2) one commenter
was in favor of the change, but worried that the quality would not
be high and it would be abused; and (3) one commenter was in
favor of the change.

Response concerning §746.1309 regarding allowing a 50% to
80% increase for self-instructional training: During the survey
and the forums of the comprehensive review, there were eleven
requests for a higher percentage of self-instructional hours due
to high turnover, time, and costs. There were two requests to
mandate that 50% of the training be conducted by individuals on
the Texas Trainer Registry. Note: Many of the trainers on the
registry offer self-instructional, web-based training.

DFPS understands that some training may not be of the high-
est quality, but that is true for both instructor-led and self-instruc-
tional training. The Agri-Life training on the other hand, has been
widely praised as very good training, even though it is self-in-
structional. Most, if not all, professions are allowing web-based
training and not mandating in-person training. Also, the 50% to
80% change was made to the child-care home minimum stan-
dards in 2012 with no noticeable increase in complaints regard-
ing quality of training. The problems appear to be: (1) how to
make sure training of any kind is quality training; and (2) care-
givers simply reading materials or watching videos on their own
have limited, value especially for newer caregivers.

DFPS is recommending an increase of 50% to 80% for the
amount of annual training hours that may be obtained through
self-instructional training, but making the following changes: (1)
no more than three hours of the self-instructional training hours
may come from a person reading written materials or watching
a video on their own; and (2) during the comprehensive review
of Chapter 746 there will be further clarification that the directors
must ensure that caregivers receive appropriate and quality
training.

More comments concerning §746.1309: There was one com-
ment that stated 24 hours of annual training was too low.

Response: The 24 hours of annual training is mandated by
statute and cannot be changed.

More comments concerning §746.1309: There were two similar
comments that wanted clarification on whether (1) this rule is
requiring more or less training, but the commenter did say that
the training seemed reasonable; and (2) the 24 hours of annual
training was in addition to the 24 hours of pre-service training
that is required.

Response: The change to this rule does not require additional
hours of training, but does require additional curriculum topics to
be covered within the current number of annual training hours.
Also, §746.1313 already clarifies that in addition to the pre-ser-
vice training, the 24 hours of annual training must be obtained
within the first 12 months from the date of employment. Even
though there were no comments on the issue, DFPS is also
deleting the word "internal" from "procedures for reporting child
abuse or neglect" at §746.1309(d)(3) to eliminate any confusion
that a center may create internal policies to limit or delegate re-
porting.

Comments concerning §746.1311: Regarding allowing a 50%
to 80% increase for self-instructional training, there were: (1)
eight commenters (one of those commenters had an additional
six co-signees) that were not in favor of this change because in
their opinion the training registry may suffer; in person training
promotes better understanding, is more effective, provides better
guidance and practice; the small number of training hours and
minimal education mandates a high quality and effective training;
and self-instructional training (including individuals reading ma-
terials) is generally a lower quality of training; (2) one commenter
was in favor of the change, but worried that the quality would not
be high and it would be abused; and (3) one commenter was in
favor of the change.

Response: Based on the comments and responses that were
made to §746.1309, DFPS is recommending an increase of 50%
to 80% for the amount of annual training hours that may be ob-
tained through self-instructional training, and no more than three
hours of the self-instructional training hours may come from a
person reading written materials or watching a video on their
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own. Though there was no comment, DFPS is deleting the word
"internal" before "procedures for reporting child abuse or neglect"
at §746.1311(d)(3) to eliminate any confusion that a center may
create internal policies to limit or delegate reporting.

No comments concerning §746.3001, however, DFPS deter-
mined that the outdated term "message pager" needed to be
deleted from paragraph (8).

Comments concerning §746.3425: The workgroup commented
that they wanted further clarification on what "sealed" meant.

Response: DFPS agrees with the commenter and has clarified
the term "sealed".

Comments concerning §746.3819: One commenter applauded
the new emphasis on food allergies. There were two com-
menters who suggested clarifying that a food allergy emergency
plan should only apply to an allergy diagnosed from a doctor;
otherwise parents could state a child has an undiagnosed
allergy.

Response: DFPS agrees with the commenters and has clarified
that the food allergy must have been diagnosed by a health-
care professional. DFPS also deleted language requiring the
plan to be posted and to be taken on field trips, because these
requirements are already included at §746.401 and §746.3001.

Comments concerning §746.5201: A comment at the DFPS
Council Meeting suggested that adding "lock-down" to "shelter-
ing" would clarify the term.

Response: DFPS agrees with the commenter and has changed
the term "sheltering" to "sheltering/lock-down".

Comments concerning §746.5202: One commenter supported
the change to emergency preparedness plan and looking at ac-
tive shooter scenarios. One commenter asked if car seats were
required for relocation, because the costs and storage would be
difficult, and they don't have buses. The commenter wanted the
rule to be more specific.

Response: Based on the comment to §746.5201 DFPS has
changed the term "sheltering" to "sheltering/lock-down". How-
ever, DFPS does not believe it would be beneficial to make this
rule more specific. Because centers have varying capacity and
are located in both urban and rural counties, it is important that
centers have flexibility in establishing the emergency prepared-
ness plans. For relocation, the important thing is to have a plan
that is worked out in advance for how to relocate the children
safely in an emergency. A center doesn't have to have a bus,
just a plan on how the relocation will happen.

Comments concerning §746.5205: The workgroup commented
that it would be helpful to distinguish between sheltering for
weather and dangerous persons, and adding drills for danger-
ous persons.

Response: DFPS agrees with the commenter and has distin-
guished between "sheltering" for weather situations and "lock-
down" for dangerous persons; and are requiring four drills for
each, every year.

Comments not applicable: There were eight commenters that
provided comments on rules that were not proposed nor are they
out for public comment: (1) six commenters stated they were
in favor of lowering child/caregiver ratios; (2) one commenter
stated discrimination language needed to be beefed up over 5
different chapters, and provided quite a few comments on Chap-

ter 749; and (3) one commenter had no comments that were for-
warded.

Response: Since these comments were related to rules that
were not out for public comment, DFPS cannot take any action.

SUBCHAPTER B. ADMINISTRATION AND
COMMUNICATION

DIVISION 3. REQUIRED POSTINGS

40 TAC §746.401, §746.403

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§746.401.  What items must I post at my child-care center at all times?

You must post the following items:
(1) The child-care center's license;

(2) The letter or form from the most recent Licensing in-
spection or investigation;

(3) The Licensing notice Keeping Children Safe;

(4) Your emergency evacuation and relocation diagram as
specified in §746.5207 of this title (relating to Must I have an emer-
gency evacuation and relocation diagram?);

(5) The activity plan for each group of children in the child-
care center;

(6) The daily menu, including all snacks and meals served
by the child-care center;

(7) The Licensing Parent Notification Poster;

(8) Telephone numbers specified in §746.405 of this title
(relating to What telephone numbers must I post and where must I post
them?);

(9) Alistentitled "Current Employees." The list must be at
least 8 1/2 inches by 11 inches in size, printed legibly, and must include
each employee's first and last name;

(10) A list of each child's food allergies that require an
emergency plan, as specified in §746.3819 of'this title (relating to When
must [ have a food allergy emergency plan for a child?); and

(11)  Any other Licensing notices with specific instructions
to post the notice.

§746.403.  When and where must these items be posted?

(a) Unless otherwise specified, the items specified in §746.401
of this title (relating to What items must I post at my child-care center
at all times?) must be posted at all times, in a prominent and publicly
accessible place where employees, parents, and others may easily view
them.
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(b) Foralist of each child's food allergies that require an emer-
gency plan:

(1) You must post the list during all hours of operation
where you prepare food and in each room where the child may spend
time;

(2) The posting must be in a place where employees may
easily view the list, and if a parent requests it, you must maintain pri-
vacy for the child (for example, a clipboard hung on the wall with a
cover sheet over the list); and

(3) You must ensure that all caregivers and employees who
prepare and serve food are aware of each child's food allergies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603943

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559
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SUBCHAPTER C. RECORD KEEPING
DIVISION 1. RECORDS OF CHILDREN
40 TAC §746.605

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§746.605.

You must obtain at least the following information before admitting a
child to care:

(1) The child's name and birth date;
(2) The child's home address and telephone number;

What admission information must I obtain for each child?

(3) Date of the child's admission to the child-care center;
(4) Name and address of parent(s);

(5) Telephone numbers at which parent(s) can be reached
while the child is in care;

(6) Name, address, and telephone number of another re-
sponsible individual (friend or relative) who should be contacted in an
emergency when the parent cannot be reached;

(7) Names and telephone numbers of persons other than a
parent to whom the child may be released;

(8) Permission for transportation, if provided;

(9) Permission for field trips, if provided,

(10) Permission for participation in water activities, if pro-
vided;

(11) Name, address, and telephone number of the child's
physician or an emergency-care facility;

(12) Authorization to obtain emergency medical care and
to transport the child for emergency medical treatment;

(13) A statement of the child's special care needs. This in-
cludes, but is not limited to, allergies, existing illness, previous serious
illness and injuries, hospitalizations during the past 12 months, and any
medications prescribed for continuous, long-term use;

(14) The name and telephone number of the school that a
school-age child attends, unless the operation is located at the child's
school;

(15) Permission for a school-age child to ride a bus, walk
to or from school or home, or to be released to the care of a sibling
under 18 years old, if applicable; and

(16) A completed food allergy emergency plan for the
child, if applicable.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603944

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

DIVISION 4. PERSONNEL RECORDS
40 TAC §746.901

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603945

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL

DIVISION 4. PROFESSIONAL DEVELOP-
MENT

40 TAC §§746.1303, 746.1305, 746.1307, 746.1309, 746.1311

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§746.1303.  What must orientation for employees at my child-care
center include?

(a) Your orientation for employees must include at least the
following:

(1) An overview of the minimum standards found in this
chapter;

(2) An overview of your operational policies, including
discipline and guidance practices and procedures for the release of
children;

(3) An overview of your policy on the prevention, recog-
nition, and reporting of child abuse and neglect, including:

(A) Factors indicating a child is at risk of abuse or ne-
glect;

(B) Warning signs indicating a child may be a victim of
abuse or neglect;

(C) Procedures for reporting child abuse or neglect; and

(D) Community organizations that have training pro-
grams available to child-care center staff members, children, and par-
ents;

(4) An overview of the procedures to follow in handling
emergencies, which includes sharing the emergency preparedness plan
with all employees. Emergencies may include, but are not limited to,
fire, explosion, tornado, toxic fumes, volatile persons, and severe injury
or illness of a child or adult; and

(5) The location and use of fire extinguishers and first-aid
equipment.

(b) Foremployees you hire on or after September 1, 2016, your
orientation must also cover the following areas:

(1) Administering medication, if applicable, including
compliance with §746.3803 of this title (relating to What authorization
must [ obtain before administering a medication to a child in my
care?);

(2) Preventing and responding to emergencies due to food
or an allergic reaction;

(3) Understanding building and physical premises safety,
including identification and protection from hazards that can cause bod-
ily injury such as electric hazards, bodies of water, and vehicular traffic;

(4) Handling, storing, and disposing of hazardous materi-
als including compliance with §746.3425 of this title (relating to Must
caregivers wear gloves when handling blood or bodily fluids contain-
ing blood?); and

(5) Precautions in transporting children if your center
transports a child whose chronological or developmental age is
younger than nine years old.

$746.1305.
givers?

(a) Pre-service training for caregivers must cover the follow-
ing areas:

What must be covered in pre-service training for care-

(1) Developmental stages of children;

(2) Age-appropriate activities for children;

(3) Positive guidance and discipline of children;

(4) Fostering children's self-esteem;

(5) Supervision and safety practices in the care of children;
(6) Positive interaction with children; and

(7) Preventing and controlling the spread of communicable
diseases, including immunizations.

(b) If a caregiver provides care for children younger than 24
months of age, one hour of that caregiver's pre-service training must
cover the following topics:

(1) Recognizing and preventing shaken baby syndrome
and abusive head trauma;

(2) Understanding and using safe sleep practices and pre-
venting sudden infant death syndrome (SIDS); and

(3) Understanding early childhood brain development.

§746.1309. How many clock hours of annual training must be ob-
tained by caregivers?

(a) Each caregiver must obtain at least 24 clock hours of train-
ing each year relevant to the age of the children for whom the caregiver
provides care.

(b) The 24 clock hours of annual training are exclusive of
any requirements for orientation, pre-service training, CPR and first
aid training, transportation safety training, and high school child-care
work-study classes.

(c) At least six clock hours of the annual training hours must
be in one or more of the following topics:

(1) Child growth and development;
(2) Guidance and discipline;

(3) Age-appropriate curriculum; and
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(4) Teacher-child interaction.

(d) At least one clock hour of the annual training hours must
focus on prevention, recognition, and reporting of child abuse and ne-
glect, including:

(1) Factors indicating a child is at risk for abuse or neglect;

(2) Warning signs indicating a child may be a victim of
abuse or neglect;

(3) Procedures for reporting child abuse or neglect; and

(4) Community organizations that have training programs
available to child-care center staff members, children, and parents.

(e) If a caregiver provides care for children younger than 24
months of age, one clock hour of the annual training hours must cover
the following topics:

(1) Recognizing and preventing shaken baby syndrome
and abusive head trauma;

(2) Understanding and using safe sleep practices and pre-
venting sudden infant death syndrome (SIDS); and

(3) Understanding early childhood brain development.

(f) While there are no clock hour requirements for the topics
in this subsection, the annual training hours must also include training
on the following topics:

(1) Emergency preparedness;

(2) Preventing the spread of communicable diseases, in-
cluding immunizations;

(3) Administering medication, if applicable, including
compliance with §746.3803 of this title (relating to What authorization
must [ obtain before administering a medication to a child in my
care?);

(4) Preventing and controlling and responding to emergen-
cies due to food or an allergic reaction;

(5) Understanding building and physical premises safety,
including identification and protection from hazards that can cause bod-
ily injury such as electric hazards, bodies of water, and vehicular traffic;
and

(6) Handling, storing, and disposing of hazardous materi-
als including compliance with §746.3425 of this title (relating to Must
caregivers wear gloves when handling blood or bodily fluids contain-
ing blood?).

(g) The remaining annual training hours must be in one or
more of the following topics:

(1) Care of children with special needs;

(2) Child health (for example, nutrition and activity);
(3) Safety;

(4) Risk management;

(5) Identification and care of ill children;

(6) Cultural diversity for children and families;

(7) Professional development (for example, effective com-
munication with families and time and stress management);

(8) Topics relevant to the particular age group the caregiver
is assigned (for example, caregivers assigned to an infant or toddler
group should receive training on biting and toilet training);

(9) Planning developmentally appropriate learning activi-

ties;
(10) Observation and assessment;
(11) Attachment and responsive care giving; and
. (12) Minimum standards and how they apply to the care-
giver.

(h) No more than 80% of the annual training hours may be ob-
tained through self-instructional training. No more than three hours of
the self-instructional training may come from a person reading written
materials or watching a video on their own.

§746.1311. How many clock hours of training must my child-care
center director obtain each year?

(a) The child-care center director must obtain at least 30 clock
hours of training each year relevant to the age of the children for whom
the child-care center provides care.

(b) The 30 clock hours of annual training are exclusive of any
requirements for orientation, pre-service training, CPR and first aid
training, and transportation safety training.

(c) At least six clock hours of the annual training hours must
be in one or more of the following topics:

(1) Child growth and development;

(2) Guidance and discipline;

(3) Age-appropriate curriculum;

(4) Teacher-child interaction; and

(5) Serving children with special care needs.

(d) At least one clock hour of the annual training hours must
focus on prevention, recognition, and reporting of child abuse and ne-
glect, including:

(1) Factors indicating a child is at risk for abuse or neglect;

(2) Warning signs indicating a child may be a victim of
abuse or neglect;

(3) Procedures for reporting child abuse or neglect; and

(4) Community organizations that have training programs
available to child-care center staff members, children, and parents.

(e) If the center provides care for children younger than 24
months of age, one hour of the annual training hours must cover the
following topics:

(1) Recognizing and preventing shaken baby syndrome
and abusive head trauma;

(2) Understanding and using safe sleep practices and pre-
venting sudden infant death syndrome (SIDS); and

(3) Understanding early childhood brain development.

(f) While there are no clock hour requirements for the topics
in this subsection, the annual training hours must also include training
on the following topics:

(1) Emergency preparedness;

(2) Preventing and controlling the spread of communicable
diseases, including immunizations;

(3) Administering medication, if applicable, including
compliance with §746.3803 of this title (relating to What authorization
must I obtain before administering a medication to a child in my
care?);
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(4) Preventing and responding to emergencies due to food
or an allergic reaction;

(5) Understanding building and physical premises safety,
including identification and protection from hazards that can cause bod-
ily injury such as electric hazards, bodies of water, and vehicular traffic;
and

(6) Handling, storing, and disposing of hazardous materi-
als including compliance with §746.3425 of this title (relating to Must
caregivers wear gloves when handling blood or bodily fluids contain-
ing blood?).

(g) A director with:

(1) Five or fewer years of experience as a designated direc-
tor of a child-care center must complete at least six clock hours of the
annual training hours in management techniques, leadership, or staff
supervision; or

(2) More than five years of experience as a designated di-
rector of a child-care center must complete at least three clock hours
of the annual training hours in management techniques, leadership, or
staff supervision.

(h) The remainder of the 30 clock hours of annual training
must be selected from the training topics specified in §746.1309(g) of
this title (relating to How many clock hours of annual training must be
obtained by caregivers?).

(i) The director may obtain clock hours or CEUs from the same
sources as caregivers.

(j) Training hours may not be earned for presenting training to
others.

(k) No more than 80% of the annual training hours may be ob-
tained through self-instructional training. No more than three hours of
the self-instructional training may come from a person reading written
materials or watching a video on their own.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603946

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER N. FIELD TRIPS
40 TAC §746.3001

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules

governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$§746.3001.
field trips?

May I take children away from my child-care center for

Yes. You must ensure the safety of all children on field trips or excur-
sions and during any transportation provided by the child-care center.
Anytime you take a child on a field trip, you must comply with each of
the following requirements:

(1) You must have signed permission from the parent to
take a child on a field trip, including permission to transport the child,
if applicable;

(2) One or more caregivers must carry emergency medical
consent forms and emergency contact information for each child on the
field trip;

(3) Caregivers must have a written list of all children on the
field trip and must check the list frequently to account for the presence
of all children;

(4) Caregivers must have a first-aid kit immediately avail-
able on field trips;

(5) Caregivers must have a copy of a child's food allergy
emergency plan and allergy medications, if applicable;

(6) Each child must wear a shirt, nametag, or other iden-
tification listing the name of the child-care center and the child-care
center's telephone number;

(7) Each caregiver must be easily identifiable by all
children on the field trip by wearing a hat, child-care center tee-shirt,
brightly-colored clothes, or other easily spotted identification;

(8) Each caregiver supervising a field trip must have trans-
portation available, a communication device such as a cellular phone
or two-way radio available, or an alternate plan for transportation at the
field-trip location in case of emergency; and

(9) Caregivers with training in CPR and first aid with res-
cue breathing and choking must be present on the field trip.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603947

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
SUBCHAPTER Q. NUTRITION AND FOOD
SERVICE

40 TAC §746.3301

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
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provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603948

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ L4 ¢
SUBCHAPTER R. HEALTH PRACTICES
DIVISION 1. ENVIRONMENTAL HEALTH

40 TAC §746.3407, §746.3425

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§746.3425.  Must caregivers wear gloves when handling blood or
bodily fluids containing blood?

Yes. Caregivers must follow universal precautions outlined by the Cen-
ters for Disease Control (CDC) when handling blood, vomit, or other
bodily fluids that may contain blood including:

(1) Using disposable, nonporous gloves;

(2) Placing gloves contaminated with blood in a tied,
sealed, or otherwise closed plastic bag and discarding them immedi-
ately;

(3) Discarding all other gloves immediately after one use;
and

(4) Washing hands after using and disposing of the gloves.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603949

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

DIVISION 2. DIAPER CHANGING
40 TAC §746.3505

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603950

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER S. SAFETY PRACTICES
DIVISION 2. MEDICATIONS AND MEDICAL
ASSISTANCE

40 TAC §746.3817, §746.3819

The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
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governing the delivery of services to persons who are served or
regulated by the department.

The new sections implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$746.3819.  When must I have a food allergy emergency plan for a
child?

You must have a food allergy emergency plan for each child with a
known food allergy that has been diagnosed by a health-care profes-
sional. The child's heath care professional and parent must sign and
date the plan. You must keep a copy of the plan in the child's file.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603951

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ L4 ¢
SUBCHAPTER W. FIRE SAFETY AND
EMERGENCY PRACTICES

DIVISION 2. EMERGENCY PREPAREDNESS
40 TAC §§746.5201, 746.5202, 746.5205, 746.5207

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§746.5201.

An emergency preparedness plan is designed to ensure the safety of
children during an emergency by addressing staff responsibility and
facility readiness with respect to emergency evacuation, relocation, and
sheltering/lock-down. The plan addresses the types of responses to
emergencies most likely to occur in your area, including:

What is an emergency preparedness plan?

(1) An evacuation of the children and caregivers to a des-
ignated safe area in an emergency such as a fire or gas leak;

(2) A relocation of the children and caregivers to a desig-
nated, alternate shelter in an emergency such as a flood, a hurricane,
medical emergency, or communicable disease outbreak; and

(3) The sheltering and lock-down of children and care-
givers within the center to temporarily protect them from situations

such as a tornado, volatile person on the premises, or an endangering
person in the area.

$§746.5202.  What must my emergency preparedness plan include?

Your emergency preparedness plan must include written procedures
for:

(1) Evacuation, relocation, and sheltering/lock-down of
children including:

(A) The first responsibility of staff in an emergency
evacuation or relocation is to move the children to a designated safe
area or alternate shelter known to all employees, caregivers, parents,
and volunteers;

(B) How children will be evacuated or relocated to the
designated safe area or alternate shelter, including specific procedures
for evacuating and relocating children who are under 24 months of age,
who have limited mobility, or who otherwise may need assistance in
an emergency, such as children who have mental, visual, or hearing
impairments;

(C) The staff responsibility in a sheltering/lock-down
emergency for the orderly movement of children to a designated lo-
cation within the center where children should gather;

(D) An emergency evacuation and relocation diagram
as outlined in §746.5207 of this title (relating to Must I have an emer-
gency evacuation and relocation diagram?);

(E) Name and address of the alternate shelter away from
the center you will use as needed; and

(F) How children in attendance at the time of the emer-
gency will be accounted for at the designated safe area or alternate shel-
ter.

(2) Communication, including:

(A) The emergency telephone number that is on file

with us; and

(B) How you will communicate with local authorities
(such as fire, law enforcement, emergency medical services, health de-
partment), parents and us; and

(3) How your staff will evacuate and relocate with the es-
sential documentation including:

(A) Parent and emergency contact telephone numbers
for each child in care;

(B) Authorization for emergency care for each child in
care; and

(C) The child tracking system information for children
in care;

(4) How your staff will continue to care for the children
until each child has been released; and

(5) How you will reunify the children with their parents as
the evacuation, relocation, or sheltering/lock-down is lifted.

$746.5205.  Must I practice my emergency preparedness plan?

Yes, the following components of your center's emergency prepared-
ness plan must be practiced as specified below:

(1) You must practice a fire drill every month. The children
must be able to safely exit the building within three minutes;

(2) You must practice a sheltering drill for severe weather
at least four times in a calendar year;
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(3) You must practice a lock-down drill for a volatile or
endangering person on the premises or in the area at least four times in
a calendar year; and

(4) You must document these drills, including the date of
the drill, time of the drill, and length of the time for the evacuation,
sheltering, or lock-down to take place.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603954

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

40 TAC §746.5203

The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeal implements HRC §42.042 and §42.0421 and portions
of the Child Care and Development Block Grant Act of 2014,
which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603955

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

CHAPTER 747. MINIMUM STANDARDS FOR
CHILD-CARE HOMES

The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
amendments to §§747.401, 747.605, 747.901, 747.1007,
747.1107, 747.1119, 747.1309, 747.1401, 747.1403, 747.2901,
747.3101, 747.3203, 747.3221, 747.3307, 747.5001, 747.5003,
and 747.5005; new §§747.1301, 747.1303, 747.1305,
747.1307, 747.3617, and 747.3619; and repeal of §§747.1109,
747.1301, 747.1303, 747.1305, 747.1307, and 747.2713 in

Chapter 747, concerning Minimum Standards for Child-Care
Homes. The amendments to §§747.401, 747.605, 747.1401,
747.2901, 747.3221, 747.3307, 747.5001, 747.5003, and
747.5005; and new §747.1301 and §747.3619 are adopted with
changes to the proposed text published in the May 20, 2016,
issue of the Texas Register (41 TexReg 3672). The amend-
ments to §§747.901, 747.1007, 747.1107, 747.1119, 747.1309,
747.1403, 747.3101, and 747.3203; and new §§747.1303,
747.1305, 747.1307, and 747.3617; and repeal of §§747.1109,
747.1301, 747.1303, 747.1305, 747.1307, and 747.2713 are
adopted without changes to the proposed text and will not be
republished.

The purpose of the amendments, new sections and repeals is to
implement needed changes to comply with the Child Care and
Development Block Grant Act of 2014.

The Child Care and Development Block Grant (CCDBG) Act of
2014 (the "Act") is the first comprehensive revision of the Child
Care and Development Fund (CCDF) program since 1998. (The
CCDF is codified in 42 USC §9857 et seq.) The Texas Workforce
Commission (TWC) administers the CCDF, which is the primary
federal funding source devoted to providing low-income families
with access to child care. The Act makes significant reforms to
the CCDF programs to raise the health, safety, and quality of
child care. The Act does this by mandating that states comply
with a multitude of additional requirements in order to continue
receiving the CCDF funding. Although TWC is the lead agency
for determining eligibility and distributing the subsidy monies,
DFPS is the agency responsible for licensing child care opera-
tions, establishing health and safety regulations, and monitoring
eligible operations for compliance. Many of the Act's additional
requirements relate to the responsibilities of DFPS. The provi-
sions of the Act that have a significant impact on Child Care
Licensing (CCL) and this chapter relate to the following topics:
health and safety requirements and training on those require-
ments.

The changes related to training will impact Licensed Child-Care
Homes (LCCHs) and Registered Child-Car Homes (RCCHs).
The new health and safety training requirements mandated by
the Act include the following topics for orientation and annual
training: (1) more robust emergency preparedness plans; (2) ad-
ministering medication; (3) food allergies; (4) building and phys-
ical premises safety; and (5) handling, storing, and disposing of
hazardous materials.

There are also some topics required by the Act that are already
required in annual training, but are not currently required in the
orientation for LCCHs and RCCHs. The new and additional
health and safety training requirements for LCCHs and RCCHs
are: (1) recognizing and preventing shaken baby syndrome; (2)
safe sleep practices; (3) understanding early childhood brain de-
velopment; and (4) precautions in transporting children if the
home transports a child whose chronological or developmental
age is younger than nine years old.

In addition to the training requirements the Act increases health
and safety requirements for LCCHs and RCCHs. The health and
safety requirements correlate to some of the training topics. The
changes to the minimum standards support the health and safety
requirements, including requiring homes to: (1) obtain food al-
lergy emergency plans for children with known food allergies,
post a list of food allergies at the home, and carry the child's
emergency plan on field trips; and (2) use, store, and dispose of
hazardous materials as recommended by the manufacturer.
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The summary of the changes are:

The amendment to §747.401 for food allergies that require an
emergency plan requires a home to either: (1) post the list of
each child's food allergies in a prominent place during all hours
of operation, and if a parent requests it, the home must maintain
privacy for the child (for example, a clipboard hung on the wall
with a cover sheet over the list); or (2) ensure all caregivers and
employees who prepare and serve food are aware of each child's
food allergies.

The amendment to §747.605 adds a requirement for homes to
obtain a completed food allergy emergency plan before admitting
a child into care, if applicable.

The amendment to §747.901 updates a cite and makes the lan-
guage consistent.

The amendment to §747.1007 requires an additional qualifica-
tion for a primary caregiver of a RCCH to include proof of training
on ten new topics.

The amendment to §747.1107 requires an additional qualifica-
tion for a primary caregiver of a LCCH to include proof of training
on ten new topics.

The repeal of §747.1109 deletes an outdated grandfather rule.
The amendment to §747.1119 corrects a cite.

The repeal of §747.1301 moves the content of this rule to new
§747.1303.

New §747.1301: (1) includes the content of previous §747.1305;
(2) clarifies the wording to be consistent with the current word-
ing of the operational policies rule; (3) adds components that
must be addressed in the overview of prevention, recognition,
and reporting of child abuse and neglect; and (4) adds nine new
orientation topics for caregivers.

The repeal of §747.1303 moves the content of this rule to new
§747.1307.

New §747.1303 includes the content of previous §747.1301.

The repeal of §747.1305 moves the content of this rule to new
§747.1301.

New §747.1305: (1) includes the content of previous §747.1307;
(2) adds six topics that must be covered in the annual training of
caregivers; and (3) deletes a redundant paragraph about trans-
portation safety training.

The repeal of §747.1307 moves the content of this rule to new
§747.1305, with one minor modification.

New §747.1307: (1) includes most of the content of previous
§747.1303 with one minor modification; (2) deletes the pre-ap-
plication course content from previous §747.1303 because it is
already required at §747.1007; and (3) adds a reference to the
transportation safety training requirement.

The amendment to §747.1309: (1) adds six topics that must
be covered in the annual training of primary caregivers; and (2)
deletes a redundant paragraph about transportation safety train-
ing.

The amendment to §747.1401 updates some cites; replaces
"physician" with "health-care professional"; and clarifies the
language in the rule.

The amendment to §747.1403 deletes a reference to a rule and
spells out all but one of the requirements of the deleted refer-

ence to include: (1) an overview of the home's policies; (2) an
overview of child abuse and neglect, including reporting; (3) the
procedures to follow in an emergency; and (4) the location and
use of fire extinguishers and first-aid equipment. The deleted re-
quirement for an overview of the minimum standards is no longer
needed, because this new rule only applies to household mem-
bers.

The repeal of §747.2713 is necessary because the information is
already included in §747.503, §747.1301(2), and §747.1403(1).

The amendment to §747.2901: (1) adds the requirement that
caregivers must have a copy of a child's food allergy emergency
plan and medications, if applicable, when going on field trips;
(2) makes the language consistent; and (3) deletes an outdated
term.

The amendment to §747.3101: (1) adds that children must not
be served foods identified on their food allergy emergency plan;
and (2) deletes the requirement "you must not use food as .
. . punishment", because this requirement is already noted in
§747.2705.

The amendment to §747.3203 clarifies that a child-care home
must use, store, and dispose of hazardous materials as recom-
mended by the manufacturer.

The amendment to §747.3221 clarifies that caregivers must fol-
low universal precautions as outlined by the CDC when handling
bodily fluids that may contain blood, including placing gloves
contaminated with blood in a tied, sealed, or otherwise closed
plastic bag and discarding them immediately.

The amendment to §747.3307 clarifies that a child's soiled cloth-
ing must be placed in a tied, sealed, or otherwise closed plastic
bag and be sent home with the child.

New §747.3617 defines a food allergy emergency plan, including
a list of foods a child is allergic too, possible symptoms, and what
steps to take if there is an allergic reaction.

New §747.3619 requires: (1) a food allergy emergency plan for
each child with a known food allergy that has been diagnosed
by a health-care professional; and (2) the plan to be signed by
the child's health care professional and a parent, posted if the
parent consents, and taken on field trips.

The amendment to §747.5001 clarifies in more detail what an
emergency preparedness plan is by distinguishing between an
evacuation, relocation, and sheltering/lock-down.

The amendment to §747.5003 adds to the requirements for the
emergency prepared plan to also include: (1) staff's responsi-
bility in a sheltering/lock-down emergency for the orderly move-
ment of children to a designated location within the home where
children should gather; (2) how staff will continue to care for chil-
dren until each child has been released; and (3) how children will
be reunified with their parents as the evacuation, relocation, or
sheltering/lock-down is lifted.

The amendment to §747.5005: (1) requires four practice shel-
tering drills for severe weather each year; (2) requires four prac-
tice lock-down drills for endangering persons each year; and (3)
adds the "sheltering" language for clarification.

The sections will function so that: (1) DFPS will be in compliance
with the Act; (2) there will be clarification regarding health and
safety requirements and training on those requirements; and (3)
there will be a reduced risk to children.
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The proposed rules were published in the Texas Register on
May 20, 2016. DFPS submitted rule changes for Chapter
744, Minimum Standards for School-Age and Before- and
After-School Programs, Chapter 745, Licensing, Chapter 746,
Minimum Standards for Child-Care Centers, and Chapter 747,
Minimum Standards for Child Care Homes. DFPS received ap-
proximately 31 comments regarding 41 rule changes. Many of
the rule changes are intertwined with the same or similar topics
across the chapters. For example, while the comments touched
upon 41 different rules, the rules only related to 12 different top-
ics. We received comments from Better Beginnings Children's
Center, The Ginger Bread House, Adventure Discovery Cen-
ters, First Church Preschool at First Christian Church, Flamingo
Island Preschool, Adventure Discovery Centers, Camp Fire
First Texas, Dallas AEYC, UTA, Eastfield College, Caring Cor-
ner, Kids Only, Copperfield Church Weekday Preschool, and
Adventure Discovery Centers. Most of the comments were
from centers and related to Chapter 746, though the responses
were fairly varied in relation to the topics. There was also a
workgroup that met on April 5 and May 16, 2016, to discuss the
recommended changes to the minimum standards. While both
workgroup meetings were prior to the publication of the rules in
the Texas Register, the rule process was too far along to modify
the rules before publication. However, the comments from the
workgroup have been treated as comments made during the
public comment period. The workgroup commented on several
rules. Most of the comments from home providers were related
to the cost of background checks. Responses to comments are
noted below.

Comments concerning §747.401: One commenter thanked
DFPS for addressing food allergies and said she has seen
excellent methods of posting food allergies.

Response: Based on the comments to a similar rule in Chap-
ter 746 (§746.403) and the fact that Licensed and Registered
Homes have substantially less employees and are smaller in
size, DFPS is clarifying that: (1) the list only includes those food
allergies that require an emergency plan; (2) deletes the parent's
permission requirement; and (3) requires the home to either post
the list in a prominent place during all hours of operation, but if
a parent requests it, you must maintain the child's privacy (for
example, a clipboard hung on the wall with a cover sheet over
it), or ensure that all caregivers and employees who prepare and
serve food are aware of each child's food allergies.

No comments concerning §747.605, however, based on the
comments to a similar rule in Chapter 746 (§746.403) DFPS
deletes the parent's permission requirement, but §747.401
allows a parent to request that the home protect the privacy of
their child.

Comments concerning §747.1007 and §747.1107: The com-
menter stated that caregivers need more than a high school
diploma.

Response: DFPS recommends that this rule be adopted with
no changes. DFPS was not recommending changes to the high
school diploma requirements, but adding federal mandated train-
ing requirements. DFPS is recommending no changes because:
(1) this change adds mandated training requirements; (2) current
rules allow for a student in a child-care-related career program
to develop on the job skills in the center with teacher oversight
and instruction. To require higher than a high school diploma
would eliminate this program, which is able to provide enhanced
training and develop long term staff; (3) there are required hours
of annual training for all caregivers to further staff development;

and (4) increased education will require a significant increase in
costs for providers, and ultimately the parents. Note: The com-
menter may have also been commenting on Chapters 744 and/or
746, however, the rules related to diploma requirements in those
chapters were not proposed nor are they open for public com-
ment.

No comments concerning §747.1301, however, DFPS is deleting
the word "internal" from "procedures for reporting child abuse or
neglect" at §747.1301(3)(C) to eliminate any confusion that a
home may create internal policies to limit or delegate reporting.

Comments concerning §747.1401: One commenter stated
"physician" should be changed to "health-care professional" to
be more inclusive of advanced practice nurses.

Response: DFPS agrees with the commenter and has made this
change.

No comments concerning §747.2901, however, DFPS deter-
mined that the outdated term "message pager" needed to be
deleted from paragraph (8).

Comments concerning §747.3221: The workgroup commented
that they wanted further clarification on what "sealed" meant.

Response: DFPS agrees with the commenter and has clarified
the term "sealed".

Comments concerning §747.3307: The workgroup commented
that they wanted further clarification on what "sealed" meant. An-
other commenter wanted to be able to wash soiled clothes to be
more home/parent friendly.

Response: DFPS agrees with the commenter and has clarified
the term "sealed". DFPS does not agree with washing soiled
clothes because of the high possibility of infection and cross con-
tamination.

No comments concerning §747.3619, however, based on the
comments related to a similar rule in Chapter 746 (§746.3819),
DFPS clarified that a child's food allergy must be diagnosed by
a health-care professional. DFPS also deleted language requir-
ing the plan to be posted and to be taken on field trips, be-
cause these requirements are already included at §747.401 and
§747.2901.

Comments concerning §747.5001: A comment at the DFPS
Council Meeting suggested that adding "lock-down" to "shelter-
ing" would clarify the term.

Response: DFPS agrees with the commenter and has changed
the term "sheltering" to "sheltering/lock-down".

No comments concerning §747.5003, however, based on the
commentto §747.5001, DFPS has changed the term "sheltering"
to "sheltering/lock-down".

Comments concerning §747.5005: The workgroup commented
that it would be helpful to distinguish between sheltering for
weather and dangerous persons and adding drills for dangerous
persons.

Response: DFPS agrees with the commenter and has dis-
tinguished between "sheltering" for weather situations and
"lock-down" for dangerous persons; and is requiring four drills
for each, every year.

Comments not applicable: There were eight commenters that
provided comments on rules that were not proposed nor are they
out for public comment: (1) six commenters stated they were
in favor of lowering child/caregiver ratios; (2) one commenter
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stated discrimination language needed to be beefed up over 5
different chapters, and provided quite a few comments on Chap-
ter 749; and (3) one commenter had no comments that were for-
warded.

Response: Since these comments were related to rules that
were not out for public comment, DFPS cannot take any action.

SUBCHAPTER B. ADMINISTRATION AND
COMMUNICATION

DIVISION 3. REQUIRED POSTINGS

40 TAC §747.401

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$747.401.  What items must I post at my child-care home during hours
of operation?

(a) You must post the following in a prominent and publicly
accessible place where parents and others may easily view them during
all hours of operation:

(1) The child-care home's license or registration certificate;

(2) The letter or form from the most recent Licensing in-
spection or investigation;

(3) The Licensing notice Keeping Children Safe;
(4) Telephone numbers specified in this division;

(5) A list of your employees, as defined in §745.21 of this
title (relating to What do the following word and terms mean when
used in this chapter?). The list must be printed on paper at least 8 1/2
inches by 11 inches in size and must include each employee's first and
last name; and

(6) Any other Licensing notices requiring posting.

(b) For food allergies that require an emergency plan, you must
either:

(1) Postthe list of each child's food allergies in a prominent
place during all hours of operation, and if a parent requests it, you must
maintain privacy for the child (for example, a clipboard hung on the
wall with a cover sheet over the list); or

(2) Ensure that all caregivers and employees who prepare
and serve food are aware of each child's food allergies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.
TRD-201603956

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER C. RECORD KEEPING
DIVISION 1. RECORDS OF CHILDREN
40 TAC §747.605

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of

2014, which is codified in 42 USC §9857 et seq.
§747.605.  What admission information must I obtain for each child?

You must obtain at least the following information before admitting a
child to care:

(1) The child's name and birth date;

(2) The child's home address and telephone number;

(3) Date of the child's admission to the child-care home;
(4) Name and address of parent(s);

(5) Telephone numbers at which parent(s) can be reached
while the child is in care;

(6) Name, address, and telephone number of another re-
sponsible individual (friend or relative) who should be contacted in an
emergency when the parent cannot be reached;

(7) Names and telephone numbers of persons other than a
parent to whom the child may be released;

(8) Permission for transportation, if provided;
(9) Permission for field trips, if provided;

(10) Permission for participation in water activities, if pro-
vided,

(11) Name, address, and telephone number of the child's
physician or an emergency-care facility;

(12) Authorization to obtain emergency medical care and
to transport the child for emergency medical treatment;

(13) A statement of the child's special care needs. This in-
cludes, but is not limited to, allergies, existing illness, previous serious
illness and injuries, hospitalizations during the past 12 months, and any
medications prescribed for continuous, long-term use;

(14) The name and telephone number of the school a
school-age child attends;
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(15) Permission for a school-age child to ride a bus, walk
to or from school or home, or to be released to the care of a sibling
under 18 years old, if applicable; and

(16) A completed food allergy emergency plan for the
child, if applicable.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603957

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
DIVISION 4. RECORDS ON CAREGIVERS
AND HOUSEHOLD MEMBERS

40 TAC §747.901

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603958

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL

DIVISION 1. PRIMARY CAREGIVER OF A
REGISTERED CHILD-CARE HOME

40 TAC §747.1007

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603959

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

DIVISION 2. PRIMARY CAREGIVER OF A
LICENSED CHILD-CARE HOME
40 TAC §747.1107, §747.1119

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603960

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559
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* . .
40 TAC §747.1109

The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeal implements HRC §42.042 and §42.0421 and portions
of the Child Care and Development Block Grant Act of 2014,
which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603961

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

DIVISION 4. PROFESSIONAL DEVELOP-
MENT

40 TAC §§747.1301, 747.1303, 747.1305, 747.1307

The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeals implement HRC §42.042 and §42.0421 and portions
of the Child Care and Development Block Grant Act of 2014,
which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603962

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
40 TAC §§747.1301, 747.1303, 747.1305, 747.1307, 747.1309

The new sections and amendment are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.

The new sections and amendment implement HRC §42.042 and
§42.0421 and portions of the Child Care and Development Block
Grant Act of 2014, which is codified in 42 USC §9857 et seq.

§747.1301.  What must orientation for caregivers at my child-care
home include?
Orientation for caregivers at your child-care home must include at least
the following:

(1) An overview of the minimum standards found in this
chapter;

(2) An overview of your operational policies, including
discipline and guidance practices and procedures for the release of
children, and the provision of copies of these practices and procedures;

(3) Anoverview regarding the prevention, recognition, and
reporting of child abuse and neglect, including:

(A) Factors indicating a child is at risk of abuse or ne-
glect;

(B) Warning signs indicating a child may be a victim of
abuse or neglect;

(C) Procedures for reporting child abuse or neglect; and

(D) Community organizations that have training pro-
grams available to child-care staff, children, and parents;

(4) An overview of your home's Emergency Preparedness
Plan;

(5) Locating and using fire extinguishers and first-aid
equipment;

(6) Recognizing and preventing shaken baby syndrome
and abusive head trauma;

(7) Understanding and using safe sleep practices and pre-
venting sudden infant death syndrome (SIDS);

(8) Understanding early childhood brain development;

(9) Preventing and controlling the spread of communicable
diseases, including immunizations;

(10) Administering medication, if applicable, including
compliance with §747.3603 of this title (relating to What authorization
must [ obtain before administering a medication to a child in my
care?);

(11) Preventing and responding to emergencies due to food
or an allergic reaction;

(12) Understanding building and physical premises safety,
including identification and protection from hazards that can cause bod-
ily injury such as electric hazards, bodies of water, and vehicular traffic;
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(13) Handling, storing, and disposing of hazardous materi-
als including compliance with §747.3221 of this title (relating to Must
caregivers wear gloves when handling blood or bodily fluids contain-
ing blood?); and

(14)  Precautions in transporting children if your child-care

home transports a child whose chronological or developmental age is
younger than nine years old.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603963

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

DIVISION 5. HOUSEHOLD MEMBERS,
VOLUNTEERS, AND PEOPLE WHO OFFER
CONTRACTED SERVICES

40 TAC §747.1401, §747.1403

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$747.1401.
tions?

Must members of my household meet specific qualifica-

(a) For each household member that you are required to re-
quest a background check on, as specified in Subchapter F of Chapter
745 of this title (relating to Background Checks), the member must:

(1) Provide a copy of a health card or health-care profes-
sional's statement verifying they are free of active tuberculosis if re-
quired by the regional Texas Department of State Health Services or
local health authority; and

(2) Complete orientation to your child-care home as spec-
ified in §747.1403 of this title (relating to What must orientation for
household members at my child-care home include?).

(b) Any household member who is counted in the child/care-
giver ratio on more than ten separate occasions in one training year,
whether paid or unpaid, must meet the minimum qualifications for as-
sistant caregivers and training requirements for caregivers as specified
in this subchapter.

(c) Any household member who is left in charge of the child-
care home in the absence of the primary caregiver, whether paid or un-
paid, must meet the minimum qualifications for a substitute caregiver
and training requirements for caregivers specified in this subchapter.

(d) A household member who is 14 years old or older, but is
not regularly or frequently staying or working at the child-care home
while children are in care, is not required to meet the qualifications or
training requirements for caregivers specified in this subchapter, but
must never be left alone with a child in care.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603964

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER L. DISCIPLINE
40 TAC §747.2713

The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.

The repeal implements HRC §42.042 and §42.0421 and portions
of the Child Care and Development Block Grant Act of 2014,
which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603965

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER N. FIELD TRIPS
40 TAC §747.2901

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
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missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$747.2901.
field trips?

May I take children away from my child-care home for

(a) Yes. Youmust ensure the children's safety on field trips and
excursions and during any transportation provided by the child-care
home. Anytime you take a child
on a field trip you must comply with each of the following require-
ments:

(1) You must have signed permission from the parent to
take a child away from your child-care home, including permission to
transport the child, if applicable;

(2) You must carry emergency medical consent forms and
emergency contact information for each child on the field trip;

(3) You must have a written list of all children on the field
trip and must check the list frequently to account for the presence of all
children on the field trip;

(4) You must have a first-aid kit immediately available on
all field trips;

(5) You must have a copy of a child's food allergy emer-
gency plan and allergy medications, if applicable;

(6) Each child must wear a shirt, name tag, or other identi-
fication listing the name and telephone number of the child-care home;

(7) Each caregiver must be easily identifiable by all chil-
dren on the field trip, by wearing a hat, specialized tee-shirt, brightly
colored clothes, or other easily spotted identification;

(8) Each caregiver supervising a field trip must have trans-
portation available, a communication device such as a cellular phone
or two-way radio available, or an alternate plan for transportation at the
field trip location in case of emergency; and

(9) You must ensure that a caregiver trained in CPR and
first aid with rescue breathing and choking is present on the field trip.

(b) A walk around the caregiver's neighborhood must comply
only with paragraphs (2), (5) and (9) of subsection (a) of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603966

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER Q. NUTRITION AND FOOD
SERVICE
40 TAC §747.3101

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603967

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ L4 ¢
SUBCHAPTER R. HEALTH PRACTICES
DIVISION 1. ENVIRONMENTAL HEALTH

40 TAC §747.3203, §747.3221

The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§747.3221.  Must caregivers wear gloves when handling blood or
bodily fluids containing blood?

Yes, caregivers must follow universal precautions outlined by the Cen-
ters for Disease Control (CDC) when handling blood, vomit, or other
bodily fluids that may contain blood including:

(1) Using disposable, nonporous gloves;
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(2) Placing gloves contaminated with blood in a tied,
sealed, or otherwise closed plastic bag and discarding them immedi-
ately;

(3) Discarding all other gloves immediately after one use;
and

(4) Washing your hands with soap and running water after
using and disposing of the gloves.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603968

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

DIVISION 2. DIAPER CHANGING
40 TAC §747.3307

The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$§747.3307.  What must I do to prevent the spread of germs when dia-
pering children?

(a) You must wash your hands after each diaper change. Refer
to §747.3215 of this title (relating to How must children and caregivers
wash their hands?).

(b) You must wash the infant's hands or see that the child's
hands are washed after each diaper change. Refer to §747.3217 of this
title (relating to How must I wash an infant's hands?).

(c) Ifyou use disposable gloves, you must discard them after
each diaper change and wash your hands as specified in §747.3215 of
this title.

(d) You must cover containers used for soiled diapers or keep
them in a sanitary manner, such as placing soiled diapers in sealed bags.

(e) You must sanitize the diapering surface after each use, as
specified in §747.3205 of this title (relating to What does Licensing
mean when it refers to "sanitizing"?), or use a clean, disposable cover-
ing on the diapering surface that must be changed after each use.

(f) You must place soiled clothing in a tied, sealed, or other-
wise closed plastic bag to be sent home with the child.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603969

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢

SUBCHAPTER S. SAFETY PRACTICES
DIVISION 2. MEDICATION AND MEDICAL
ASSISTANCE

40 TAC §747.3617, §747.3619

The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The new sections implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

§$747.3619. When is this plan required?

A food allergy emergency plan is required for each child with a known
food allergy that has been diagnosed by a health-care professional. The
child's health care professional and parent must sign and date the plan.
You must keep a copy of the plan in the child's file.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603970

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ L4 ¢
SUBCHAPTER W. FIRE SAFETY AND
EMERGENCY PRACTICES

DIVISION 2. EMERGENCY PREPAREDNESS
40 TAC §§747.5001, 747.5003, 747.5005
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The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendments implement HRC §42.042 and §42.0421 and
portions of the Child Care and Development Block Grant Act of
2014, which is codified in 42 USC §9857 et seq.

$§747.5001. What is an emergency preparedness plan?

An emergency preparedness plan is designed to ensure the safety of
children during an emergency by addressing staff responsibility and
your home's readiness with respect to emergency evacuation, reloca-
tion, and sheltering/lock-down. The plan addresses the types of re-
sponses to emergencies most likely to occur in your area including:

(1) An evacuation of your home to a designated safe area
in an emergency such as a fire or gas leak;

(2) A relocation of the children and caregivers to a desig-
nated, alternate shelter in an emergency such as a flood, a hurricane,
medical emergency, or communicable disease outbreak; and

(3) The sheltering and lock-down of children and care-
givers within your home to temporarily protect them from situations
such as a tornado, volatile person on the premises, or an endangering
person in the area.

§$747.5003.  What must my emergency preparedness plan include?

Your emergency preparedness plan must include written procedures
for:

(1) Evacuation, relocation, and sheltering/lock-down of
children, including:

(A) Your first responsibility in an emergency evacua-
tion or relocation is to move the children to a designated safe area or
alternate shelter known to all household members, caregivers, parents,
and volunteers;

(B) How children will be evacuated or relocated to the
designated safe area or alternate shelter, including specific procedures
for evacuating or relocating children who are under 24 months of age,
who have limited mobility, or who otherwise may need assistance in
an emergency, such as children who have mental, visual, or hearing
impairments;

(C) An emergency evacuation and relocation diagram
as outlined in §747.5007 of this title (relating to Must I have an emer-
gency evacuation and relocation diagram?);

(D) The caregivers' responsibility in a sheltering/lock-
down emergency for the orderly movement of children to a designated
location in your home where children should gather;

(E) Name and address of the alternate shelter away from
your home you will use as needed; and

(F) How children in attendance at the time of the emer-
gency will be accounted for at the designated safe area or alternate shel-
ter;

(2) Communication, including:

(A) The emergency telephone number that is on file
with us; and

(B) How you will communicate with local authorities
(such as fire, law enforcement, emergency medical services, and health
department), parents, and us;

(3) How you will evacuate and relocate with the essential
documentation including:

(A) Parent and emergency contact telephone numbers
for each child in care;

(B) Authorization for emergency care for each child in
care; and

(C) The attendance record information for children in
care at the time of the emergency;

(4) How you will continue to care for the children until
each child has been released; and

(5) How you will reunify the children with their parents as
the evacuation, relocation, or sheltering/lock-down is lifted.

§747.5005. Must I practice my emergency preparedness plan?

Yes, the following components of your home's emergency prepared-
ness plan must be practiced as follows:

(1)  You must practice a fire drill every month. The children
must be able to safely exit the child-care home within three minutes;
and

(2) You must practice a sheltering drill for severe weather
at least four times in a calendar year; and

(3) You must practice a lock-down drill for a volatile or
endangering person on the premises or in the area at least four times in
a calendar year.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on August 3, 2016.

TRD-201603971

Trevor Woodruff

General Counsel

Department of Family and Protective Services
Effective date: September 1, 2016

Proposal publication date: May 20, 2016

For further information, please call: (512) 438-5559

¢ ¢ ¢
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