
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 351. COORDINATED PLANNING 
AND DELIVERY OF HEALTH AND HUMAN 
SERVICES 
SUBCHAPTER B. ADVISORY COMMITTEES 
DIVISION 2. OMBUDSMAN FOR CHILDREN 
AND YOUTH IN FOSTER CARE 
1 TAC §§351.861, 351.863, 351.865, 351.867, 351.869, 
351.871, 351.873, 351.875, 351.877, 351.879, 351.881, 
351.883 
The Texas Health and Human Services Commission (HHSC) 
proposes new rules in Subchapter B, new Division 2, Ombuds-
man for Children and Youth in Foster Care. Within the new 
division, HHSC proposes new §351.861, concerning Definitions; 
§351.863, concerning Creation of Program and Population 
Served; §351.865, concerning Contact Information; §351.867, 
concerning Confidentiality; §351.869, concerning Data and 
Reports; §351.871, concerning Contacts Outside FCO Scope 
and Referral to Other Offices; §351.873, concerning Telephone 
Communications; §351.875, concerning Allegations of Abuse or 
Neglect; §351.877, concerning Research Using DFPS Systems 
and Policies; §351.879, concerning Follow-up Communication 
with Youth; §351.881, concerning Substantiating and Closing 
Cases; and §351.883, concerning Retaliation. 

BACKGROUND AND JUSTIFICATION 

The Health and Human Services Commission (HHSC) proposes 
new rules in new Division 2, Subchapter B, of Chapter 351 of the 
Texas Administrative Code, Title 1. 

In 2015, the Texas Legislature adopted S.B. 830, which, among 
other things, enacts Government Code Chapter 531, Subchapter 
Y, to create a new program for Ombudsman for Children and 
Youth in Foster Care, which is administratively attached to HHSC 
Office of Ombudsman. 

The Office of Consumer Affairs (OCA), the ombudsman office 
for the Department of Family and Protective Services (DFPS), 
has been responsible for taking complaints and providing an in-
dependent investigation to ensure that policy and procedure is 
being followed. However, the Legislature concluded that the of-
fice is not independent in terms of budget, policy, or personnel, 
that it needs its authority and function strengthened, and that it 

must           
tions the office is intended to provide. 

S.B. 830 creates the Ombudsman for Children and Youth in Fos-
ter Care under the purview of the Health and Human Services 
Commission. An ombudsman's office is responsible for protect-
ing the rights of consumers and must be independent of the 
agency over which it has oversight in order to ensure that it can 
most effectively serve the children and adults who depend on 
its protections. The changes set out in S.B. 830 are intended to 
meet this goal. 

S.B. 830 amends current law relating to the creation of an inde-
pendent ombudsman for children and youth in foster care, which 
will reside with the HHSC Office of Ombudsman. 

SECTION-BY-SECTION SUMMARY 

New proposed §351.861, Definitions, clarifies words and terms 
used throughout the new division related to the new Ombudsman 
for Children and Youth program. 

New proposed §351.863, concerning Creation of Program and 
Population Served, creates the program and provides that the 
Foster Care Ombudsman (FCO) assists children and youth in 
the conservatorship of DFPS with complaints regarding issues 
within the authority of DFPS and other HHS agencies. 

New proposed §351.865, concerning Contact Information, sets 
out the contact information of the FCO to ensure that children 
and foster youth can contact the ombudsman's office, whether 
by telephone, fax, mail, or online submission. 

New proposed §351.867, concerning Confidentiality, provides 
that the FCO will maintain the confidentiality of its communica-
tions and records involving children and foster youth, including 
records the FCO receives from others and provides that the dis-
closure of confidential information does not constitute a waiver 
of confidentiality. 

New proposed §351.869, concerning Data and Reports, pro-
vides that the FCO will maintain records of all inquiries and com-
plaints in the HHS Enterprise Administrative Report and Tracking 
System and that FCO staff will be granted access to any and all 
DFPS data and systems necessary to complete their investiga-
tions of DFPS cases; FCO is required to submit an annual report 
describing all FCO activities and a list of HHS agency changes 
made in response to substantiated complaints to the Executive 
Commissioner and DFPS by December 1st, which will be posted 
on the HHSC and DFPS websites. 

New proposed §351.871, concerning Contacts Outside FCO 
Scope and Referral to Other Offices, provides the following: 

• If someone other than a youth contacts FCO and wishes to 
provide information about a DSPS case, they will be transferred 
to DFPS's Office of Consumer Affairs; 

ensure that youth in state custody are aware of the protec-
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• if youth contacts FCO with a complaint that does not allege a 
violation of an HHS policy or procedure, FCO staff will explain 
to the youth that it is outside the scope of FCO's ability to assist 
them and offer resources for working on the issue; 

• if an adjudicated youth that is not in foster care contacts FCO, 
they will be referred to the Independent Ombudsman for the 
Texas Juvenile Justice System; 

• if someone other than a youth contacts FCO seeking informa-
tion about HHS programs, or indicating they wish to complain 
about an HHS program, they will be transferred to OO staff that 
handle complaints regarding those programs; 

• any case that contain allegations of discrimination regarding 
the delivery of HHS services, including those concerning lack of 
access to benefits and services due to language or disability, will 
be forwarded to the Civil Rights Office; and 

• any cases that contain allegations of fraud, waste, or abuse 
regarding HHS programs or services will be forwarded to the 
Office of the Inspector General. 

New proposed §351.873, concerning Telephone Communica-
tions, provides that, when FCO staff receive a call, they will im-
mediately begin entry of the case record and will explain FCO's 
process to the youth, including matters relating to confidential-
ity and follow-up communications; to overcome communications 
barriers, the Office of Ombudsman will use HHS Language Line 
Services when an interpreter is necessary to gather information. 

New proposed §351.875, concerning Allegations of Abuse or 
Neglect, provides the following: 

• calls that include information that give FCO staff reason to sus-
pect abuse or neglect will be transferred to the Texas Abuse Hot-
line operated by DFPS Statewide Intake (SWI); FCO staff will 
assist the youth in making a report; online reports can be made 
when hold times warrant. 

• in the case of written submissions that include information that 
give FCO reason to suspect abuse or neglect, FCO staff will at-
tempt to communicate with the youth by phone; if FCO staff are 
not able to speak with the youth by phone within one business 
day, FCO staff will report the suspected abuse or neglect by call-
ing SWI; online reports can be made when hold times warrant. 

New proposed §351.877, concerning Research Using DFPS 
Systems and Policies, provides the following: 

• FCO staff will review any and all available information about a 
foster care case through inquiry into DFPS systems, including 
IMPACT and CLASS; 

• each case will be reviewed to determine if DFPS policy was 
followed. Applicable policies will include federal and state law, 
administrative rules, and program handbooks; 

• if FCO staff discovers a violation of DFPS policy during the 
course of their research that was not outlined in the original sub-
mission from the youth, an additional complaint will be entered 
in the existing case record; 

• if FCO staff determine a youth is adjudicated, they will note this 
in the case record and outreach to the Independent Ombudsman 
for the Texas Juvenile Justice System to determine if coordina-
tion would be helpful on the case; 

• when FCO research of a case through available systems is 
not sufficient to make a finding on a complaint, FCO staff will re-
quest a response to the complaint from appropriate DFPS pro-

gram staff, if the youth has authorized discussion of their case 
with HHS staff. 

New proposed §351.879, concerning Follow-up Communication 
with Youth, provides that FCO staff will follow-up with the youth 
within one business day of the date of receipt of the case, and 
then at least every five business days thereafter, until the case is 
Closed; all follow-up communication will be in a secure format, 
unless FCO has received the youth's written consent to provide 
case information in an unsecure format. 

New proposed §351.881, concerning Substantiating and Clos-
ing Cases, provides that, once FCO staff have determined all 
pertinent information has been gathered and their investigation 
of a case is complete, they will enter a Resolution in the case 
record, choosing one of three options: Substantiate, Unable to 
Substantiate, or Unsubstantiated. 

• For Substantiated complaints, FCO staff will also enter a Pro-
gram Corrective Action based on the response provided by pro-
gram staff. 

• An FCO complaint cannot be Closed without a Resolution and 
Program Corrective Action. Additionally, the case record must 
document informing program staff and the youth of the Resolu-
tion. 

• A written response to program staff will include additional rec-
ommended corrective actions, when applicable. Regardless of 
which HHS agency was the subject of the youth's complaint, 
DFPS will be provided a copy of the written response to program 
staff. 

• A written response may be provided to the youth, if requested, 
and will include: 

(1) a description of the steps taken to investigate the complaint; 

(2) a general description of what FCO found as a result of their 
investigation; 

(3) if a complaint is Substantiated, a description of the actions 
taken by the HHS agency in response to that finding; and 

(4) if a complaint is not Substantiated, a description of additional 
steps the youth can take to have someone review their concern 
(e.g., speak to their court-appointed advocate or to the judge 
assigned to their case). 

New proposed §351.883, concerning Retaliation, provides that, 
if FCO staff believe a youth has been retaliated against because 
of a complaint submitted to FCO, the FCO will Open a new 
complaint within the case record; FCO staff will collaborate with 
DFPS staff to identify consequences for any retaliatory action 
taken against a youth by any person in response to a complaint 
filed with FCO. 

FISCAL NOTE 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years 
the proposed rules are in effect, there is no anticipated impact to 
costs and revenues to state or local governments. 

Ms. Rymal has also determined that there are no probable eco-
nomic costs to persons required to comply with the proposed 
rules. 

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS 
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HHSC has determined that there will be no adverse economic 
effect on small businesses or micro-businesses as a result of 
adoption of the proposed rules, because implementation activi-
ties are internal to HHSC. 

HHSC has determined that the proposed rules will not affect a 
local economy. There is no anticipated negative impact on local 
employment. 

PUBLIC BENEFIT AND COST 

Elisa Manor Hendricks, Director, HHSC Office of Ombudsman, 
has determined that for each year of the first five years the pro-
posed rules are in effect, the public will benefit from the adoption 
of the rules. The anticipated public benefit of enforcing the pro-
posed rules will be ensuring that complaints and concerns made 
by children and youth in conservatorship of DFPS will by prop-
erly investigated and the youth protected. 

REGULATORY ANALYSIS 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Jimmy 
Charney, Office of Ombudsman, Health and Human Services 
Commission, P.O. Box 13247, Austin, Texas 78711-3247; or by 
e-mail to Jimmy.Charney@hhsc.state.tx.us within 30 days of 
publication of this proposal in the Texas Register. 

STATUTORY AUTHORITY 

The new rules are proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; and Texas Human Resources 
Code §40.0041, which directs the Executive Commissioner to 
adopt rules regarding the process whereby children and foster 
youth in the conservatorship of DFPS may file a complaint with 
the Ombudsman. 

The proposed new rules affect Texas Human Resources Code 
Chapter 40 and Texas Government Code Chapter 531. No other 
statutes, articles, or codes are affected by this proposal. 

§351.861. Definitions. 

(a) Department of Family and Protective Services (DFPS): the 
state agency established by Chapter 40 of the Human Resources code, 
and responsible for administration of Child Protective Services. 

(b) DFPS Office of Consumer Affairs (OCA): a neutral party 
that reviews complaints regarding case-specific activities of DFPS pro-
gram areas to determine if policies and procedures were followed in 
compliance with DFPS administrative rules at 40 TAC, Chapter 702, 
Subchapter I (relating to Ombudsman Services). 

(c) Foster Care Ombudsman (FCO): the Ombudsman for Chil-
dren and Youth in Foster Care. 

(d) Office of the Ombudsman (OO): the office established by 
§531.0171 of the Government Code. 

(e) Substantiated: a complaint where research clearly indi-
cates agency policy was violated or agency expectations were not met. 

(f) Unable to Substantiate: a complaint where research does 
not clearly indicate if agency policy was violated or agency expecta-
tions were met. 

(g) Unsubstantiated: a complaint where research clearly indi-
cates agency policy was not violated or agency expectations were met. 

(h) Youth: children and youth in the conservatorship of DFPS. 

§351.863. Creation of Program and Population Served. 
(a) The Ombudsman for Children and Youth in Foster Care 

was created by Subchapter Y of Chapter 531 of the Government Code 
and is administratively attached to the Health and Human Services OO. 

(b) The FCO serves as a neutral party in assisting children and 
youth in the conservatorship of DFPS with complaints regarding issues 
within the authority of DFPS or other HHS agencies. 

(c) FCO is responsible for receiving and investigating in-
quiries and complaints from youth in the conservatorship of DFPS. 

(d) FCO may refer youth to any HHS program or service that 
can assist with their inquiry. With permission from the youth, FCO 
may work with staff in any HHS program to resolve a complaint. 

§351.865. Contact Information. 
Youth may contact FCO through the following methods: 

(1) Toll-free phone: 1-844-286-0769 (8 am to 5 pm, Mon-
day through Friday) 

(2) Toll-free fax: 1-888-780-8099 

(3) Mail: Texas Health and Human Services Commission, 
Foster Care Ombudsman, MC H-700, P.O. Box 13247, Austin, Texas 
78711-3247 

(4) Online: http://www.hhsc.state.tx.us/ombudsman 

§351.867. Confidentiality. 
(a) FCO will maintain the confidentiality of its communica-

tions and records, including records FCO receives from others. 

(b) The disclosure of confidential information to FCO does not 
constitute a waiver of confidentiality. Any information disclosed to 
FCO remains confidential and privileged following disclosure. 

§351.869. Data and Reports. 
(a) FCO maintains records of all inquiries and complaints in 

the HHS Enterprise Administrative Report and Tracking system. FCO 
case records are maintained separate from other OO case records. 

(b) FCO staff will be granted access to any and all DFPS data 
and systems necessary to complete their investigations of DFPS cases, 
including but not limited to: 

(1) Information Management Protecting Adults and Chil-
dren in Texas (IMPACT); and 

(2) Child Care Licensing Automated Support System 
(CLASS). 

(c) FCO is required to submit an annual report to the Executive 
Commissioner and DFPS by December 1st, which will be posted on the 
HHSC and DFPS websites. The report must include the following: 
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(1) a description of FCO activities; 

(2) a list of HHS agency changes made in response to sub-
stantiated complaints received; 

(3) a description of trends in the nature of complaints re-
ceived, recommendations to address them, and an evaluation of the 
feasibility of those recommendations; 

(4) a glossary of terms; 

(5) a description of methods used to promote awareness 
and the plan for the coming year; and 

(6) any feedback from the public on the previous annual 
report. 

§351.871. Contacts Outside FCO Scope and Referral to Other Of-
fices. 

(a) If someone other than a youth contacts FCO indicating they 
wish to provide information about a DFPS case, they will be given 
OCA's contact information and transferred to that office. If one of these 
contacts indicates they have already spoken to OCA and did not achieve 
a satisfactory resolution to a complaint, FCO will transfer them to OO 
staff that handle complaints regarding other HHS agencies. 

(b) If a youth contacts FCO with a complaint that does not 
allege a violation of an HHS policy or procedure, FCO staff will explain 
to the youth that it is outside the scope of FCO's ability to assist them 
and offer resources for working on the issue. 

(c) If an adjudicated youth that is not in foster care contacts 
FCO, they will be referred to the Independent Ombudsman for the 
Texas Juvenile Justice System. 

(d) If someone other than a youth contacts FCO seeking in-
formation about HHS programs, or indicating they wish to complain 
about an HHS program, they will be transferred to OO staff that handle 
complaints regarding those programs. 

(e) Case that contain allegations of discrimination regarding 
the delivery of HHS services, including those concerning lack of access 
to benefits and services due to language or disability, will be forwarded 
to the Civil Rights Office. 

(f) Cases that contain allegations of fraud, waste, or abuse re-
garding HHS programs or services will be forwarded to the Office of 
the Inspector General. 

§351.873. Telephone Communications. 
(a) When a call is received by FCO staff, they will immedi-

ately begin entry of the case record and will explain FCO's process 
to the youth, including those relating to confidentiality and follow-up 
communications. 

(b) To overcome communication barriers, OO will use HHS 
Language Line Services when an interpreter is necessary to gather in-
formation. 

§351.875. Allegations of Abuse or Neglect. 
(a) Calls that include information that give FCO staff reason to 

suspect abuse or neglect will be transferred to the Texas Abuse Hotline 
operated by DFPS Statewide Intake (SWI). FCO staff will assist the 
youth in making a report. Online reports can be made when hold times 
warrant. 

(b) In the case of written submissions that include information 
that give FCO reason to suspect abuse or neglect, FCO staff will at-
tempt to communicate with the youth by phone. If FCO staff are not 
able to speak with the youth by phone within one business day, FCO 
staff will report the suspected abuse or neglect by calling SWI. Online 
reports can be made when hold times warrant. 

§351.877. Research Using DFPS Systems and Policies. 

(a) FCO staff will review any and all available information 
about a foster care case through inquiry into DFPS systems, including 
IMPACT and CLASS. 

(b) Each case will be reviewed to determine if DFPS policy 
was followed. Applicable policies will include federal and state law, 
administrative rules, and program handbooks. 

(c) If FCO staff discovers a violation of DFPS policy during 
the course of their research that was not outlined in the original sub-
mission from the youth, an additional complaint will be entered in the 
existing case record. 

(d) If FCO staff determine a youth is adjudicated, they will 
note this in the case record and outreach to the Independent Ombuds-
man for the Texas Juvenile Justice System to determine if coordination 
would be helpful on the case. 

(e) When FCO research of a case through available systems is 
not sufficient to make a finding on a complaint, FCO staff will request 
a response to the complaint from appropriate DFPS program staff, if 
the youth has authorized discussion of their case with HHS staff. 

§351.879. Follow-up Communication with Youth. 

(a) FCO staff will follow-up with the youth within one busi-
ness day of the date of receipt of the case, and then at least every five 
business days thereafter, until the case is Closed. 

(b) All follow-up communication will be in a secure format, 
unless FCO has received the youth's written consent to provide case 
information in an unsecure format. 

§351.881. Substantiating and Closing Cases. 

(a) Once FCO staff have determined all pertinent information 
has been gathered and their investigation of a case is complete, they will 
enter a Resolution in the case record, choosing one of three options: 
Substantiate, Unable to Substantiate, or Unsubstantiated. 

(b) For Substantiated complaints, FCO staff will also enter a 
Program Corrective Action based on the response provided by program 
staff. 

(c) An FCO complaint cannot be Closed without a Resolution 
and Program Corrective Action. Additionally, the case record must 
document informing program staff and the youth of the Resolution. 

(d) A written response to program staff will include additional 
recommended corrective actions, when applicable. Regardless of 
which HHS agency was the subject of the youth's complaint, DFPS 
will be provided a copy of the written response to program staff. 

(e) A written response may be provided to the youth, if re-
quested, and will include: 

(1) a description of the steps taken to investigate the com-
plaint; 

(2) a general description of what FCO found as a result of 
their investigation; 

(3) if a complaint is Substantiated, a description of the ac-
tions taken by the HHS agency in response to that finding; and 

(4) if a complaint is not Substantiated, a description of ad-
ditional steps the youth can take to have someone review their concern 
(e.g., speak to their court-appointed advocate or to the judge assigned 
to their case). 

§351.883. Retaliation. 
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(a) If FCO staff believe a youth has been retaliated against be-
cause of a complaint submitted to FCO, the FCO will Open a new com-
plaint within the case record. 

(b) FCO staff will collaborate with DFPS staff to identify con-
sequences for any retaliatory action taken against a youth by any person 
in response to a complaint filed with FCO. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 11, 2016. 
TRD-201604033 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 424-6900 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 

PART 1. TEXAS STATE LIBRARY AND 
ARCHIVES COMMISSION 

CHAPTER 7. LOCAL RECORDS 
SUBCHAPTER D. RECORDS RETENTION 
SCHEDULES 
13 TAC §7.125 
(Editor's note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is 
"cumbersome, expensive, or otherwise inexpedient," the figure 
in 13 TAC §7.125(a)(5) is not included in the print version of the 
Texas Register. The figure is available in the html version of the 
August 26, 2016, issue of the Texas Register online.) 

The Texas State Library and Archives Commission proposes to 
amend 13 TAC §7.125(a)(5), regarding local government reten-
tion schedule for Records of Public Safety Agencies (Sched-
ule PS) pursuant to the Government Code §441.158(a). The 
amendment proposes revisions necessary to keep the schedule 
up-to-date with current laws, administrative rules, and improve 
retention of public records. 

Craig Kelso, Director, State & Local Records Management Divi-
sion, has determined that for each year of the first five years the 
amendment is in effect, there may be fiscal implications for state 
or local governments as a result of administering or enforcing 
the amendment. Because of the many variables in many local 
governments, it is not possible to estimate the total fiscal impact 
of this proposal. Mr. Kelso does not anticipate either a loss of, or 
an increase in, revenue to state or local governments as a result 
of the proposed amendment. 

Mr. Kelso has also determined that for each year of the first five 
years the amendment is in effect the public benefit will be that the 
amended schedules will help to provide better management of 
records by improving retention of public records and will increase 
access to those records by the public. 

There will be no impact on small businesses, micro-businesses, 
or individuals as a result of enforcing the amendment as pro-
posed. 

Written comments on the proposed rule may be submitted to 
Sarah Jacobson, Manager, Records Management Assistance, 
Box 12927, Austin, Texas 78711; by fax to (512) 936-2306; or by 
email to sjacobson@tsl.texas.gov. The deadline for comments 
is 30 days after publication in the Texas Register. 

The amended section is proposed under Government Code 
§441.158 that grants authority to the Texas State Library and 
Archives Commission to provide records retention schedules to 
local governments and §441.160 that allows the commission to 
revise the schedules. 

The proposed section affects Government Code §441.158 and 
§441.160. 

§7.125. Records Retention Schedules. 

(a) The following records retention schedules, required to be 
adopted by rule under Government Code §441.158(a) are adopted. 

(1) - (4) (No change.) 

(5) Local Schedule PS: Records of Public Safety Agencies, 
4th [3rd] Edition. 
Figure: 13 TAC §7.125(a)(5) 

(6) - (12) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604049 
Sarah Jacobson 
Manager, Records Management Assistance 
Texas State Library and Archives Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-5449 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 3. OIL AND GAS DIVISION 
16 TAC §3.15 
The Railroad Commission of Texas (Commission) proposes 
amendments to §3.15, relating to Surface Equipment Removal 
Requirements and Inactive Wells. The amendments are pro-
posed to more accurately track when inactive wells have been 
returned to production, thereby reducing the administrative 
burden for those wells and associated costs to industry. 

The Commission proposes to amend §3.15(a)(1) to modify the 
procedure used to determine when a well that has been desig-
nated as an "inactive well" under §3.15(a)(6) may be restored 
to "active operation" status. By rulemaking effective November 
1, 2000, the Commission established minimum production levels 
for producing wells that must be met before an inactive well could 
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achieve active operation. To return to active operation, an oil well 
must produce at least 10 barrels of oil per month for three con-
secutive months, and a gas well must produce at least 100,000 
cubic feet of gas per month for three consecutive months. The 
Commission proposes to amend those standards such that the 
Commission will deem an inactive oil well restored to active op-
eration upon reporting actual oil production of either five barrels 
of oil per month for three consecutive months, or any amount of 
oil greater than zero for 12 consecutive months. Similarly, the 
Commission will deem an inactive gas well restored to active 
operation upon reporting actual gas production of either 50,000 
cubic feet of gas per month for three consecutive months, or any 
amount of gas greater than zero for 12 consecutive months. 

The Commission further proposes to amend §3.15(i) to delete 
paragraphs (5), (6) and (7). These paragraphs contain require-
ments applicable to the five-year phase-in of surface cleanup 
requirements pursuant to Texas Natural Resources Code 
§89.029(f). The five-year phase-in period ended on September 
1, 2015; therefore, the Commission proposes these paragraphs 
be deleted from the rule. 

Further, the Commission proposes additional non-substantive 
modifications and clarifications to conform the rule to current 
Commission practices. 

Mr. Tim Poe, Assistant Director for Administrative Compliance, 
Oil & Gas Division, has determined that for each year of the first 
five years the amendments will be in effect there will be fiscal 
implications to the Commission as a result of the amendments. 
There will be no fiscal effect on local government. Between June 
1, 2015 and June 1, 2016, the Commission received $80,250 in 
rule exception fees associated with 214 filings of Form W-3C, 
Certification of Surface Equipment Removal for an Inactive Well. 
Fees from this source are deposited into the Oil & Gas Regula-
tion and Cleanup ("OGRC") Fund. Staff estimates that approx-
imately 50% of these fees are associated with wells that would 
no longer be considered "inactive" under the proposed amend-
ments. Accordingly, OGRC revenue would decrease approxi-
mately $40,125 per year. 

Relatedly, the decrease in Form W-3C filings for exception re-
quests will also lessen the processing burden on Commission 
staff. Each Form W-3C filing seeking an exception to the surface 
cleanup requirements passes through multiple departments of 
the Commission. Assuming a reduction in filing of approximately 
50%, the decrease in staff time would represent a savings of ap-
proximately $1,070 per year. 

Additionally, the proposed amendments would result in a one-
time cost to the Commission associated with minor ITS modi-
fications to enable the Commission's data processing systems 
to recognize a return to active operation based on the proposed 
criteria. Staff estimates the total cost of ITS modifications to be 
$2,200. 

Mr. Poe has determined that for each year of the first five years 
the proposed amendments are in effect, the anticipated public 
benefit will be efficient use of Commission resources due to more 
accurate classification of inactive and active wells. 

Mr. Poe has also determined that there is no economic cost 
for persons required to comply with the proposed amendments. 
Industry will, however, benefit from the amended requirements 
through an estimated savings of $40,125 per year from exception 
filing fees no longer paid to the Commission. Industry will also 
benefit because the amended definition of "active operation" will 

reduce the amount of marginal producing wells that must com-
ply with inactive well requirements. Commission records indi-
cate that there are 4,455 wells that are flagged "inactive" but that 
the operator reports are in production. Assuming 50% of these 
wells will meet one of the two criteria for returning to active oper-
ation, and assuming a cost of $100 that these wells would other-
wise bear to comply with the Commission's inactive well require-
ments, the amendments will result in approximately $222,750 in 
savings per year to industry in reduced compliance costs. 

The Commission has determined that the proposed amend-
ments to §3.15 will not have an adverse economic effect on 
small businesses or micro-businesses. As noted above, there is 
no anticipated additional cost for any person required to comply 
with the proposed amendments. Therefore, the Commission 
has not prepared the economic impact statement or the regu-
latory flexibility analysis pursuant to Texas Government Code 
§2006.002. 

The Commission has also determined that the proposed amend-
ments will not affect a local economy. Therefore, the Commis-
sion has not prepared a local employment impact statement pur-
suant to Texas Government Code §2001.022. 

The Commission has determined that the amendments do not 
meet the statutory definition of a major environmental rule as 
set forth in Texas Government Code, §2001.0225(a); therefore, 
a regulatory analysis conducted pursuant to that section is not 
required. 

Comments on the proposed amendments may be submitted to 
Rules Coordinator, Office of General Counsel, Railroad Com-
mission of Texas, P.O. Box 12967, Austin, Texas 78711-2967; 
online at www.rrc.texas.gov/legal/rules/comment-form-for-pro-
posed-rulemakings; or by electronic mail to rulescoordina-
tor@rrc.texas.gov. The Commission will accept comments until 
noon (12:00 p.m.) on Monday, September 26, 2016, which 
is 31 days after publication in the Texas Register. Comments 
should refer to O&G Docket No. 20-031256. The Commission 
finds that this comment period is reasonable because the 
proposal and an online comment form will be available on the 
Commission's web site more than two weeks prior to Texas 
Register publication of the proposal, giving interested persons 
additional time to review, analyze, draft, and submit comments. 
The Commission encourages all interested persons to submit 
comments no later than the deadline. The Commission cannot 
guarantee that comments submitted after the deadline will be 
considered. For further information, call Mysti Doshier, P-5 
Financial Assurance Unit Manager, Oil & Gas Division, at (512) 
463-6743. The status of Commission rulemakings in progress 
is available at www.rrc.texas.gov/legal/rules/proposed-rules. 

The Commission proposes these amendments under Texas Nat-
ural Resources Code, §81.051 and §81.052, which provide the 
Commission with jurisdiction over all persons owning or engaged 
in drilling or operating oil or gas wells in Texas and the authority 
to adopt all necessary rules for governing and regulating per-
sons and their operations under Commission jurisdiction; Texas 
Natural Resources Code §§85.042, 85.202, 86.041 and 86.042, 
which require the Commission to adopt rules to control waste of 
oil and gas; and Texas Natural Resources Code, §89.023, which 
authorizes the Commission to adopt rules relating to the defini-
tion of active operation. 

Texas Natural Resources Code, §§81.051, 81.052, 85.042, 
85.202, 86.041, 86.042, and 89.023 are affected by the pro-
posed amendments. 
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Statutory authority: Texas Natural Resources Code §§81.051, 
81.052, 85.042, 85.202, 86.041, 86.042, and 89.023. 

Cross-reference to statute: Texas Natural Resources Code, 
Chapters 81, 85, 86, and 89. 

Issued in Austin, Texas, on August 9, 2016. 

§3.15. Surface Equipment Removal Requirements and Inactive Wells. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise: 

(1) Active operation--Regular and continuing activities re-
lated to the production of oil and gas for which the operator has all 
necessary permits. In the case of a well that has been inactive for 12 
consecutive months or longer and that is not permitted as a disposal 
or injection well, the well remains inactive for purposes of this sec-
tion, regardless of any minimal activity, until the well has any reported 
production in each month for 12 consecutive months or reported pro-
duction of at least five [10] barrels of oil for oil wells or 50 [100] mcf 
of gas for gas wells each month for at least three consecutive months. 

(2) Cost calculation for plugging an inactive well--The 
cost, calculated by the Commission or its delegate, for each foot of 
well depth plugged based on average actual plugging costs for wells 
plugged by the Commission for the preceding state fiscal year for the 
Commission Oil and Gas Division district in which the inactive well 
is located. 

(3) Delinquent inactive well--An inactive well for which, 
after notice and opportunity for a hearing, the Commission or its dele-
gate has not extended the plugging deadline. 

(4) Enhanced oil recovery (EOR) project--A project that 
does not include a water disposal project and is: 

(A) a Commission-approved EOR project that uses any 
process for the displacement of oil or other hydrocarbons from a reser-
voir other than primary recovery and includes the use of an immiscible, 
miscible, chemical, thermal, or biological process; 

(B) a certified project described by Texas Tax Code, 
§202.054; or 

(C) any other project approved by the Commission or 
its delegate for EOR. 

(5) Good faith claim--A factually supported claim based on 
a recognized legal theory to a continuing possessory right in a min-
eral estate, such as evidence of a currently valid oil and gas lease or a 
recorded deed conveying a fee interest in the mineral estate. 

(6) Inactive well--An unplugged well that has been spud-
ded or has been equipped with cemented casing and that has had no 
reported production, disposal, injection, or other permitted activity for 
a period of greater than 12 months. 

(7) Physical termination of electric service to the well's 
production site--Disconnection of the electric service to an inactive 
well site at a point on the electric service lines most distant from the 
production site toward the main supply line in a manner that will 
not interfere with electrical supply to adjacent operations, including 
cathodic protection units. 

(8) Operator designation form--A certificate of compliance 
and transportation authority or an application to drill, recomplete, and 
reenter that has been approved by the Commission or its delegate. 

(b) Plugging of inactive bay and offshore wells required. 

(1) An operator of an existing inactive bay or offshore well 
as defined in §3.78 of this title (relating to Fees and Financial Security 
Requirements) must: 

(A) restore the well to active operation [status] as de-
fined by Commission rule; 

(B) plug the well in compliance with a Commission rule 
or order; or 

(C) obtain the approval of the Commission or its del-
egate of an extension of the deadline for plugging an inactive bay or 
offshore well. 

(2) The Commission or its delegate may not approve an 
extension of the deadline for plugging an inactive bay or offshore well 
if the plugging of the well is otherwise required by Commission rules 
or orders. 

(c) Extension of deadline for plugging an inactive bay or off-
shore well. The Commission or its delegate may administratively grant 
an extension of the deadline for plugging an inactive bay or offshore 
well as defined by Commission rules if: 

(1) the operator has a current organization report; 

(2) the operator has, and on request provides, evidence of 
a good faith claim to a continuing right to operate the well; 

(3) the well and associated facilities are otherwise in com-
pliance with all Commission rules and orders; and 

(4) for a well more than 25 years old, the operator success-
fully conducts and the Commission or its delegate approves a fluid level 
or hydraulic pressure test establishing that the well does not pose a po-
tential threat of harm to natural resources, including surface and sub-
surface water, oil, and gas. 

(d) Plugging of inactive land wells required. 

(1) An operator that assumes responsibility for the physical 
operation and control of an existing inactive land well must maintain 
the well and all associated facilities in compliance with all applica-
ble Commission rules and orders and within six months after the date 
the Commission or its delegate approves an operator designation form 
must either: 

(A) restore the well to active operation [status] as de-
fined by Commission rule; 

(B) plug the well in compliance with a Commission rule 
or order; or 

(C) obtain approval of the Commission or its delegate 
of an extension of the deadline for plugging an inactive well. 

(2) The Commission or its delegate may not approve an 
extension of the deadline for plugging an inactive land well if the plug-
ging of the well is otherwise required by Commission rules or orders. 

(3) Except for an operator designation form filed for the 
purpose of a name change, the Commission or its delegate may not ap-
prove an operator designation form for an inactive land well [submitted 
within the six-month compliance period of paragraph (1) of this subsec-
tion] until the operator satisfies the requirements of paragraph (1)(C) 
of this subsection. 

(4) If an operator fails to restore the well to active operation 
[status] as defined by Commission rule, plug the well in compliance 
with a Commission rule or order, or obtain an extension of the dead-
line for plugging an inactive well within six months after acquiring an 
inactive well, the Commission or its delegate may, after notice and op-
portunity for hearing, revoke the operator's organization report. 
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(5) The Commission or its delegate may approve an organ-
ization report that is delinquent or has been revoked if the Commission 
or its delegate simultaneously approves extensions of the deadline for 
plugging the operator's inactive wells. 

(e) Extension of deadline for plugging an inactive land well. 
The Commission or its delegate may administratively grant an exten-
sion of the deadline for plugging an inactive land well if: 

(1) the Commission or its delegate approves the operator's 
Application for an Extension of Deadline for Plugging an Inactive Well 
(Commission Form W-3X); 

(2) the operator has a current organization report; 

(3) the operator has, and on request provides evidence of, 
a good faith claim to a continuing right to operate the well; 

(4) the well and associated facilities are otherwise in com-
pliance with all Commission rules and orders; and 

(5) for a well more than 25 years old, the operator success-
fully conducts and the Commission or its delegate approves a fluid level 
or hydraulic pressure test establishing that the well does not pose a po-
tential threat of harm to natural resources, including surface and sub-
surface water, oil, and gas. 

(f) Application for an extension of deadline for plugging an 
inactive land well. 

(1) This subsection does not apply to a bay well or an off-
shore well as those terms are defined in §3.78 of this title. 

(2) An operator must include the following in an applica-
tion for an extension of the deadline for plugging an inactive well: 

(A) an affirmation made by an individual with personal 
knowledge of the physical condition of the inactive well pursuant to 
the provisions of Texas Natural Resources Code, §91.143, stating the 
following: that the operator has physically terminated electric service 
to the well's production site; and either: 

(i) if the operator does not own the surface of the 
land where the well is located and the well has been inactive for at 
least five years but for less than 10 years as of the date of renewal of the 
operator's organization report, that the operator has emptied or purged 
of production fluids all piping, tanks, vessels, and equipment associated 
with and exclusive to the well; or 

(ii) if the operator does not own the surface of the 
land where the well is located, and the well has been inactive for at 
least 10 years as of the date of renewal of the operator's organization 
report, that the operator has removed all surface equipment and related 
piping, tanks, tank batteries, pump jacks, headers, fences, and firewalls; 
has closed all open pits; and has removed all junk and trash, as defined 
by Commission rule, associated with and exclusive to the well; and 

(B) documentation that the operator has satisfied at least 
one of the following requirements: 

(i) for all inactive land wells that an operator has op-
erated for more than 12 months, the operator has plugged or restored to 
active operation, as defined by Commission rule, 10% of the number 
of inactive land wells operated at the time of the last annual renewal of 
the operator's organization report; 

(ii) if the operator is a publicly traded entity, for all 
inactive land wells, the operator has filed with the Commission a copy 
of the operator's federal documents filed to comply with Financial Ac-
counting Standards Board Statement No. 143, Accounting for Asset 
Retirement Obligations, and an original executed Uniform Commer-
cial Code Form 1 Financing Statement, filed with the Secretary of State, 

that names the operator as the "debtor" and the Railroad Commission 
of Texas as the "secured creditor" and specifies the funds covered by 
the documents in the amount of the cost calculation for plugging all 
inactive wells; 

(iii) the filing of a blanket bond on Commission 
Form P-5PB(2), Blanket Performance Bond, a letter of credit on 
Commission Form P-5LC, Irrevocable Documentary Blanket Letter 
of Credit, or a cash deposit, in the amount of either the lesser of the 
cost calculation for plugging all inactive wells or $2 million; 

(iv) for each inactive land well identified in the ap-
plication, the Commission has approved an abeyance of plugging re-
port and the operator has paid the required filing fee; 

(v) for each inactive land well identified in the ap-
plication, the operator has filed a statement that the well is part of a 
Commission-approved EOR project; 

(vi) for each inactive land well identified in the ap-
plication that is not otherwise required by Commission rule or order to 
conduct a fluid level or hydraulic pressure test of the well, the operator 
has conducted a successful fluid level test or hydraulic pressure test of 
the well and the operator has paid the required filing fee; 

(vii) for each inactive land well identified in the ap-
plication, the operator has filed Commission Form W-3X and the Com-
mission or its delegate has approved a supplemental bond, letter of 
credit, or cash deposit in an amount at least equal to the cost calcu-
lation for plugging an inactive land well for each well specified in the 
application; or 

(viii) for each time an operator files an application 
for a plugging extension and for each inactive land well identified in 
the application, the operator has filed Commission Form W-3X [W3-X] 
and the Commission or its delegate has approved an escrow fund de-
posit in an amount at least equal to 10% of the total cost calculation for 
plugging an inactive land well. 

(g) Commission action on application for plugging extension. 

(1) The Commission or its delegate shall administratively 
grant all applications for plugging extensions that meet the require-
ments of Commission rules. 

(2) The Commission or its delegate may administratively 
deny an application for a plugging extension for an inactive well if the 
Commission or its delegate determines that: 

(A) the applicant does not have an active organization 
report at the time the plugging extension application is filed; 

(B) the applicant has not submitted all required filing 
fees and financial assurance for the requested plugging extension and 
for renewal of its organization report; or 

(C) the applicant has not submitted a signed organiza-
tion report for the applied-for extension year that qualifies for approval 
regardless of whether the applicant has complied with the inactive well 
requirements of this section. 

(3) Except as provided in paragraph (2) of this subsection, 
if the Commission or its delegate determines that an organization report 
should be denied renewal solely because it does not meet the inactive 
well requirements of this section, a Commission delegate shall, within a 
reasonable time of not more than 14 days after receipt of the applicant's 
administratively complete organization report renewal packet, includ-
ing all statutorily required fees and financial assurance: 

(A) notify the operator of the determination; 
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(B) provide the operator with a written statement of the 
reasons for the determination; and 

(C) notify the operator that it has 90 days from the expi-
ration of its most recently approved organization report to comply with 
the requirements of this section. 

(4) If, after the expiration of the 90-day period specified in 
paragraph (3)(C) of this subsection, the Commission or its delegate de-
termines that the operator remains out of compliance with the require-
ments of this section, the Commission delegate shall mail the opera-
tor a [second] written notice of this determination. The operator may 
request a hearing. [The operator must file a written request for hear-
ing and the hearing fee of $4,500 with the Office of General Counsel, 
Hearings Section, Docket Services, no later than 30 days from the date 
the second written notice was mailed to the operator. In the request 
for hearing, the operator must identify by its assigned American Petro-
leum Institute (API) number each inactive well for which the operator 
is seeking a hearing to contest the determination that the well remains 
out of compliance.] If the operator fails to timely file a request for 
hearing and the required hearing fee, the Commission shall enter an 
order denying the plugging extension request and denying renewal of 
the operator's organization report without further notice or opportunity 
for hearing. 

(5) To request a hearing, the operator must file a written 
request for hearing and the hearing fee of $4,500 with the Hearings 
Division, no later than 30 days from the date the written notice was 
mailed to the operator. In the request for hearing, the operator must 
identify by its assigned American Petroleum Institute (API) number 
each inactive well for which the operator is seeking a hearing to con-
test the determination that the well remains out of compliance. At the 
time an operator files a request for hearing under this subsection, the 
operator shall provide a list of affected persons to be given notice of 
the hearing. Affected persons shall include the owners of the surface 
estate of each tract on which a well that is the subject of the hearing 
request is located, the director of the Commission's Enforcement Sec-
tion, and the district director of each Commission district in which the 
wells are located. The applicant's failure to diligently prosecute a hear-
ing requested under this subsection may result in the application being 
involuntarily dismissed for want of prosecution on the motion of any 
affected person or on the Commission's own motion. 

(6) If an operator files a timely plugging extension applica-
tion that is not properly administratively denied for the reasons speci-
fied in paragraph (2) of this subsection, then the operator's previously 
approved organization report shall remain in effect until the Commis-
sion approves its plugging extension application or enters a final order 
denying the application. 

(h) Revocation of extension. The Commission or its delegate 
may revoke an extension of the deadline for plugging an inactive well 
if the Commission or its delegate determines, after notice and an op-
portunity for a hearing, that the applicant is ineligible for the extension 
under the Commission's rules or orders. 

(i) Removal of surface equipment for land wells inactive more 
than 10 years. Requirements to remove surface equipment for land 
wells inactive more than 10 years do not excuse an operator from com-
pliance with all other applicable Commission rules and orders includ-
ing the requirements in Chapter 4 of this title (relating to Environmental 
Protection). 

(1) An operator of an inactive land well must leave a clearly 
visible sign as required by §3.3 of this title (relating to Identification 
of Properties, Wells, and Tanks) at the wellhead of the well and must 
maintain wellhead control as required by §3.13 of this title (relating to 
Casing, Cementing, Drilling, and Completion Requirements). 

(2) An operator may not store surface equipment removed 
from an inactive land well on an active lease. 

(3) An operator may be eligible for a temporary extension 
of the deadline for plugging an inactive land well or a temporary ex-
emption from the surface equipment removal requirements if the oper-
ator is unable to comply with the requirements of subsection (f)(2)(A) 
of this section because of safety concerns or required maintenance of 
the well site and the operator includes with the application a written 
affirmation of the facts regarding the safety concerns or maintenance. 

(4) An operator may be eligible for an extension of the 
deadline for plugging a well without complying with the surface equip-
ment removal requirements for inactive land wells if the well is located 
on a unit or lease or in a field associated with an EOR project and the 
operator includes a statement in the written affirmation that the well 
is part of such a project. The exemption provided by this subsection 
applies only to the equipment associated with current and future oper-
ations of the project. 

[(5) For land wells that have been inactive for more than 
10 years as of September 1, 2010, an operator must file documenta-
tion with its annual organization report filing to demonstrate that the 
operator has restored these wells to active operation; plugged and re-
moved the surface equipment from these wells; or removed the surface 
equipment and obtained a plugging extension for these wells under the 
following schedule:] 

[(A) at least 20% of the wells by the first renewal of the 
operator's organization report after September 1, 2011;] 

[(B) at least 40% of the wells by the first renewal of the 
operator's organization report after September 1, 2012;] 

[(C) at least 60% of the wells by the first renewal of the 
operator's organization report after September 1, 2013;] 

[(D) at least 80% of the wells by the first renewal of the 
operator's organization report after September 1, 2014; and] 

[(E) any wells remaining by the first renewal of the op-
erator's organization report after September 1, 2015.] 

[(6) Upon the transfer of a land well that has been inactive 
for more than 10 years as of September 1, 2010, to a new operator, the 
new operator must bring the well into compliance with the requirement 
to remove surface equipment not later than six months after the date 
the Commission or its delegate approves the Commission Form P-4 
under which the new operator assumes responsibility for the well. The 
removal of surface equipment by a new operator after a transfer does 
not count toward the fulfillment of the requirements of paragraph (5) 
of this subsection for either operator.] 

[(7) The operator of a land well that becomes inactive for 
more than 10 years after September 1, 2010, must bring the well into 
compliance with the requirement to remove surface equipment prior 
to the next renewal of the operator's annual organization report. The 
removal of surface equipment from such a well does not count toward 
the fulfillment of the requirements of paragraph (5) of this subsection.] 

(j) Abeyance of plugging report. 

(1) An operator that files an abeyance of plugging report 
must: 

(A) pay an annual fee of $100 for each inactive land 
well covered by the report; 

(B) use Commission Form W-3X on which the operator 
must specify the field and the covered wells within that field; and 

PROPOSED RULES August 26, 2016 41 TexReg 6315 



(C) for each well, include a certification signed and 
sealed by a person licensed by the Texas Board of Professional Engi-
neers or the Texas Board of Professional Geoscientists stating that the 
well has: 

(i) a reasonable expectation of economic value in 
excess of the cost of plugging the well for the duration of the period 
covered by the report, based on the cost calculation for plugging an in-
active well; 

(ii) a reasonable expectation of being restored to a 
beneficial use that will prevent waste of oil or gas resources that other-
wise would not be produced if the well were plugged; and 

(iii) documentation demonstrating the basis for the 
affirmation of the well's future utility. 

(2) Except as provided in paragraph (3) of this subsection, 
the Commission or its delegate may not transfer an abeyance of plug-
ging report to a new operator of an existing inactive land well. The new 
operator of an existing inactive land well must file a new abeyance of 
plugging report or otherwise comply with the requirements of this sub-
chapter not later than six months after the date the Commission or its 
delegate approves the new operator's request to be recognized as the 
operator of the well. 

(3) The Commission or its delegate may transfer an 
abeyance of plugging report in the event of a change of name of an 
operator. 

(k) Enhanced oil recovery (EOR) project. 

(1) An inactive well is considered to be part of an EOR 
project if the well is located on a unit or lease or in a field associated 
with a Commission-approved EOR project. 

(2) Except as provided in paragraph (3) of this subsection, 
the Commission and its delegate may not transfer a statement that an 
inactive well is part of an EOR project to a new operator of an existing 
inactive well. A new operator of an existing inactive well must file a 
new statement stating that the well is part of such an EOR project or 
otherwise comply with the provisions of this section not later than six 
months after the date the Commission or its delegate approves the new 
operator's request to be recognized as the operator of the well. 

(3) The Commission or its delegate may transfer a state-
ment that a well is part of an EOR project in the event of a change of 
name of an operator. 

(l) Fluid level or hydraulic pressure test for inactive wells more 
than 25 years old. 

(1) At least three days prior to the test, the operator must 
give the district office notice of the date and approximate time the op-
erator intends to conduct a fluid level or hydraulic pressure test. The 
district office may require that a test be witnessed by a Commission 
employee. The district office may allow an operator to conduct a test 
even if notice of the test is provided to the district office fewer than 
three days prior to the test. 

(2) No operator may conduct a test other than a fluid level 
or hydraulic pressure test without prior approval from the district di-
rector or the director's delegate. 

(3) For each inactive well that is more than 25 years old and 
that has been inactive more than 10 years, the operator must perform 
either a fluid level test once every 12 months or a hydraulic pressure 
test once every five years and obtain the approval of the Commission 
or its delegate of the results of said tests. 

(4) Notwithstanding the provisions of paragraph (1) of this 
subsection, an operator may conduct a hydraulic pressure test without 
prior approval from the district director or the director's delegate, pro-
vided that the operator gives the district office written notice of the date 
and approximate time for the test at least three days prior to the time 
the test will be conducted; the production casing is tested to a depth of 
at least 250 feet below the base of usable quality water strata or 100 
feet below the top of cement behind the production casing, whichever 
is deeper; and the minimum test pressure is greater than or equal to 250 
psig for a period of at least 30 minutes. 

(5) Using Commission Form H-15, each operator must file 
in the Commission's Austin office the results of a successful fluid level 
test within 30 days of the date the test was performed. The results, if 
approved, are valid for a period of one year from the date of the test. 
Upon request by the Commission or its delegate, the operator must file 
the actual test data. 

(6) Using Commission Form H-5 or Form H-15, each op-
erator must file in the district office the results of a successful hydraulic 
pressure test, including the original pressure recording chart or its elec-
tronic equivalent, within 30 days of the date the test was performed. 
The results, if approved, are valid for a period of five years from the 
date of the test, unless the Commission or its delegate requires the op-
erator to perform testing more frequently to ensure that the well does 
not pose a threat of harm to natural resources. 

(7) An operator of an inactive well that is more than 25 
years old may not return that inactive well to active operation unless 
the operator performs either a successful fluid level test of the well 
within 12 months prior to the return to activity or a successful hydraulic 
pressure test of the well within five years prior to the return to activity. 

(m) Fluid level or hydraulic pressure test for inactive land well 
less than 25 years old. 

(1) At least three days prior to the test, each operator must 
give the district office notice of the date and approximate time the op-
erator intends to conduct a fluid level or hydraulic pressure test. The 
district office may require that a test be witnessed by a Commission 
employee. The district office may allow an operator to conduct a test 
even if notice of the test is provided to the district office fewer than 
three days prior to the test. 

(2) No operator may conduct a test other than a fluid level 
or hydraulic pressure test without prior approval from the district di-
rector or the director's delegate. 

(3) Notwithstanding the provisions of paragraph (1) of this 
subsection, an operator may conduct a hydraulic pressure test without 
prior approval from the district director or the director's delegate, pro-
vided that the operator gives the district office written notice of the date 
and approximate time for the test at least three days prior to the time 
the test will be conducted; the production casing is tested to a depth of 
at least 250 feet below the base of usable quality water strata or 100 
feet below the top of cement behind the production casing, whichever 
is deeper; and the minimum test pressure is greater than or equal to 250 
psig for a period of at least 30 minutes. 

(4) An operator that files documentation of a fluid level test 
or a hydraulic pressure test for an inactive land well less than 25 years 
old in order to obtain a plugging extension must pay an annual fee of 
$50 for each well covered by the documentation. 

(5) Using Commission Form H-15, each operator must file 
in the Commission's Austin office the results of a successful fluid level 
test within 30 days of the date the test was performed. The results, if 
approved, are valid for a period of one year from the date of the test. 
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Upon request by the Commission or its delegate, the operator must file 
the actual test data. 

(6) Using Commission Form H-5 or Form H-15, each op-
erator must file in the district office the results of a successful hydraulic 
pressure test, including the original pressure recording chart or its elec-
tronic equivalent, within 30 days of the date the test was performed. 
The results, if approved, are valid for a period of five years from the 
date of the test, unless the Commission or its delegate requires the op-
erator to perform testing more frequently to ensure that the well does 
not pose a threat of harm to natural resources. 

(7) The Commission or its delegate may transfer documen-
tation of the results of a fluid level or hydraulic pressure test to a new 
operator of an existing inactive land well that is less than 25 years old. 

(n) Supplemental financial assurance. 

(1) A supplemental bond, letter of credit, or cash deposit 
filed as part of an application for an extension for an inactive land well 
is in addition to any other financial assurance otherwise required of the 
operator or for the well. 

(2) The Commission or its delegate may not transfer a sup-
plemental bond, letter of credit, or cash deposit to a new operator of an 
existing inactive land well. A new operator of an existing inactive land 
well must file a new supplemental bond, letter of credit, or cash deposit 
or otherwise comply with the provisions of this section not later than 
six months after the date the Commission or its delegate approves an 
operator designation form. 

(o) Escrow funds. 

(1) An operator must deposit escrow funds with the Com-
mission each time the operator files an application for an extension of 
the deadline for plugging an inactive well. 

(2) The Commission or its delegate may release escrow 
funds deposited with the Commission only as prescribed by §3.78 of 
this title. 

(p) Plugging more than 10% of inactive well inventory. If an 
operator plugs more than 10% of the number of inactive land wells dur-
ing a 12-month organization report cycle, the Commission will count 
the number of plugged wells above 10% toward fulfillment of the 10% 
blanket option under subsection (f)(2)(B)(i) of this section during the 
next organization report cycle. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 9, 2016. 
TRD-201604004 
Haley Cochran 
Rules Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

PART 8. TEXAS RACING 
COMMISSION 

CHAPTER 303. GENERAL PROVISIONS 

SUBCHAPTER D. TEXAS BRED INCENTIVE 
PROGRAMS 
DIVISION 3. PROGRAMS FOR 
GREYHOUNDS 
16 TAC §303.102 
The Texas Racing Commission proposes an amendment to 16 
TAC §303.102, concerning Greyhound Rules. The section re-
lates to the procedures governing the Accredited Texas-Bred 
program for greyhounds. The proposal would amend the rule 
to address the change from year-round live racing to the new 
seasonal racing model. Under the previous system, Texas-bred 
funds were accumulated monthly and disbursed to the owners 
of Texas-bred greyhounds that won races in that month. Under 
the new model, Texas-bred funds will accumulate for most of the 
year before there is a short greyhound meet during which to dis-
burse the funds. The amendments ensure that the accumulated 
funds are distributed equitably by (1) modifying payouts of owner 
awards for Texas-bred greyhounds to provide for such awards 
for the first four Texas-bred greyhounds in each race, instead of 
only the winner, and (2) distributing Texas-bred funds that accu-
mulate during the intervening months proportionately according 
to the number of performances proposed for each month of the 
live meet. 

Chuck Trout, Executive Director, has determined that for the first 
five-year period the rule is in effect there will be no fiscal impli-
cations for local or state government as a result of enforcing the 
amended rule. 

Mr. Trout has determined that for each year of the first five years 
that the amended rule is in effect the anticipated public benefit 
will be to enhance greyhound breeding in Texas by ensuring that 
Accredited Texas Bred funds are fairly distributed to the owners 
of successful Texas-bred greyhounds. 

The amendment will have no adverse economic effect on small 
or micro-businesses, and therefore preparation of an economic 
impact statement and a regulatory flexibility analysis is not re-
quired. 

There are no negative impacts upon employment conditions in 
this state as a result of the proposed amendment. 

The amendment will have a positive effect on the state's grey-
hound breeding and greyhound training industries by ensuring 
that the benefits of the Accredited Texas Bred program are fairly 
distributed. 

All comments or questions regarding the proposed amendment 
may be submitted in writing within 30 days following publica-
tion of this notice in the Texas Register to Mary Welch, Assis-
tant to the Executive Director for the Texas Racing Commission, 
at P.O. Box 12080, Austin, Texas 78711-2080, telephone (512) 
833-6699, or fax (512) 833-6907. 

The amendment is proposed under Texas Revised Civil Statutes 
Annotated, Article 179e, §3.02, which authorizes the Commis-
sion to adopt rules to administer the Act, and §6.091, which re-
quires the Commission to establish rules for the distribution of 
Texas-bred program funds. 

The amendment implements Texas Revised Civil Statutes An-
notated, Article 179e. 

§303.102. Greyhound Rules. 

(a) (No change.) 
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(b) Owners' Awards. 

(1) The owner of a registered Texas-bred greyhound is 
eligible to receive an owner's award if the greyhound is among the 
first four Texas-bred greyhounds to finish a pari-mutuel race in Texas 
[that wins a pari-mutuel race in Texas is eligible to receive an owner's 
award]. For purposes of this subdivision, each elimination and final in 
a stakes race competition is considered a pari-mutuel race. A dead heat 
for any [the win] position is considered a placement in that position[ 
win] for each greyhound involved in the dead heat. 

(2) TGA will pay owners' awards no later than the last busi-
ness day of each month for the previous month's awards. TGA will is-
sue the check for each award to the person in whose name the Texas-
bred greyhound is registered. 

(3) Determination of Available Award Funds. Available 
owners' awards for each month are composed of the sum of the fol-
lowing two amounts: 

(A) the total amount of money received from the Com-
mission for the Texas Bred Incentive Program for the period between 
the dates that the last Texas greyhound meet ended and the current 
Texas greyhound meet began, minus the statutorily permitted amount 
for administrative expenses, multiplied by the ratio of the live pari-
mutuel races proposed for the month to the number of live pari-mutuel 
races proposed in the current greyhound meet; and 

(B) [To determine the amount of each award,] the total 
amount of money received from the Commission for the Texas Bred In-
centive Program during the current greyhound meet for the [preceding] 
month, minus the statutorily permitted amount for administrative ex-
penses[, shall be divided by the number of pari-mutuel races won by 
registered Texas-bred greyhounds during the preceding month, plus 
five. The result is the amount of owner's award to be paid for each 
registered Texas-bred greyhound that won a pari-mutuel race in Texas 
during the preceding month]. 

(4) Owners' awards for each live race during a month shall 
be paid out as follows: 

(A) First Texas-bred greyhound - each Texas-bred grey-
hound finish for first among Texas-bred greyhounds that compete in a 
Texas pari-mutuel race shall receive an equal share of 50% of the award 
funds available under paragraph (3) of this subsection. 

(B) Second Texas-bred greyhound - each Texas-bred 
greyhound finish for second among Texas-bred greyhounds that com-
pete in a Texas pari-mutuel race shall receive an equal share of 25% of 
the award funds available under paragraph (3) of this subsection. 

(C) Third Texas-bred greyhound - each Texas-bred 
greyhound finish for third among Texas-bred greyhounds that compete 
in a Texas pari-mutuel race shall receive an equal share of 15% of the 
award funds available under paragraph (3) of this subsection. 

(D) Fourth Texas-bred greyhound - each Texas-bred 
greyhound finish for fourth among Texas-bred greyhounds that com-
pete in a Texas pari-mutuel race shall receive an equal share of 10% of 
the award funds available under paragraph (3) of this subsection. 

(5) [(3)] TGA shall make a reasonable effort to deliver all 
owners' awards. If after 12 months after issuing a check for an owner's 
award TGA is unsuccessful in delivering the check to the proper per-
son, TGA shall void the check and add the unclaimed amount to the 
total amount to be distributed as owners' awards for the next greyhound 
meet. [month.] 

(6) [(4)] Each month, one [five] owner's award share under 
each subparagraph listed under paragraph (4) of this subsection [shares] 

will be retained to cover errors that may be made by TGA. A person 
who believes he or she is entitled to an owner's award must file a claim 
with TGA no later than 90 days after the end of the month during which 
the race on which the claim is based was conducted. On receipt of a 
claim for an owner's award, TGA shall determine whether the claim 
is valid. If the claim is valid, TGA shall immediately pay the owner's 
award. After the deadline for filing a claim, TGA shall add the remain-
ing retained owner's award shares to the total amount to be distributed 
in the next greyhound meet. [month.] If more than one [five] valid 
claim is [claims are] filed, TGA shall pay the second [sixth] and subse-
quent claims from the owner's award shares retained from the next and 
subsequent months until all valid claims are paid. 

(7) At the conclusion of the current greyhound meet and 
after the TGA has distributed all owners' awards under this subsection, 
the TGA shall add any remaining Accredited Texas Bred Funds to the 
total amount to be distributed as owners' awards at the next greyhound 
meet. 

(8) [(5)] An owner's award may not be paid for a greyhound 
that is disqualified from a race due to a positive drug test. On notice 
to TGA that a race's results are affected by a positive drug test, TGA 
shall retain any owner's award due to the affected [winning] greyhound 
until the Commission's disciplinary proceedings regarding the positive 
drug test are final and unappealable. If the greyhound's disqualification 
is overturned, the TGA shall pay the retained owner's award within 30 
days of receiving notice of the final disposition of the proceeding. If 
the greyhound's disqualification is upheld, the amount of the retained 
owner's award shall be added to the total amount to be distributed as 
owners' awards for the next greyhound meet [month] after the month 
in which TGA is notified of the final disposition of the proceeding. 

(c) - (d) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604052 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 833-6699 

TITLE 19. EDUCATION 

PART 7. STATE BOARD FOR 
EDUCATOR CERTIFICATION 

CHAPTER 228. REQUIREMENTS FOR 
EDUCATOR PREPARATION PROGRAMS 
19 TAC §§228.2, 228.10, 228.15, 228.17, 228.20, 228.30, 
228.35, 228.40, 228.50, 228.60, 228.70 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 TAC §§228.2, 228.10, 228.20, 228.30, 
228.35, 228.40, 228.50, 228.60, and 228.70 and new 19 TAC 
§228.15 and §228.17, concerning requirements for educator 
preparation programs (EPPs). The SBEC rules in 19 TAC Chap-
ter 228 establish requirements for EPPs to prepare candidates 
to teach Texas schoolchildren. The proposed amendments 

41 TexReg 6318 August 26, 2016 Texas Register 



to 19 TAC §§228.2, 228.10, 228.20, 228.30, 228.35, 228.40, 
228.50, 228.60, and 228.70 and new 19 TAC §228.15 and 
§228.17 would include changes as the result of recent legislative 
changes, SBEC input, stakeholder input, and input received 
from staff at the Texas Education Agency (TEA). Chapter 228 
encompasses all the requirements that each EPP must provide 
to prospective teachers to ensure they are prepared sufficiently. 

The Texas Education Code (TEC), §21.031, states that the 
SBEC is established to oversee all aspects of the certification 
and continuing education of public school educators and to en-
sure that all candidates for certification or renewal of certification 
demonstrate the knowledge and skills necessary to improve the 
performance of the diverse student population of this state. The 
TEC, §21.049, authorizes the SBEC to propose rules providing 
for educator certification programs as an alternative to traditional 
EPPs. 

At the January 2015 SBEC Work Session, the SBEC members 
received three presentations on educator quality as it pertains to 
EPPs in the state of Texas. The Texas Teaching Commission, 
the Council for the Accreditation of Educator Preparation, and 
the National Council on Teacher Quality provided state and na-
tional perspectives on educator quality in relation to Texas EPPs. 
SBEC members provided feedback to TEA staff on those pre-
sentations. Specifically, as it relates to 19 TAC Chapter 228, the 
SBEC requested policy options that focus on raising EPP stan-
dards, improving teacher preparation programs, and new and 
improved ways to train better teachers. 

TEA staff conducted an SBEC work session on June 9, 2016, to 
provide the SBEC with a shared understanding of the prepara-
tion process, to discuss current issues related to educator prepa-
ration and teacher quality, and to capture SBEC's perspective 
on preparation so that TEA staff could provide the desired sup-
port in preparation for possible rule changes. The TEA staff also 
convened three face-to-face stakeholder meetings in December 
2015 and June 2016 to gather input on the proposed revisions 
to 19 TAC Chapter 228, Requirements for Educator Prepara-
tion Programs. The proposed rules reflect input received from 
the SBEC, TEA staff, and TEA staff-convened stakeholder meet-
ings, but also includes additional changes since the draft rule text 
was shared at the December 2015, April 2016, and June 2016 
SBEC meetings. Following is a description of the proposed re-
visions. 

§228.2, Definitions 

This section defines key terms that share common meaning 
across several certification and educator preparation rules 
within the Texas Administrative Code (TAC). The SBEC's goal is 
to ensure there is a common understanding of frequently used 
terms resulting in accurate and effective communication and 
alignment throughout the state between EPPs, school districts, 
educators, candidates for certification, and other stakeholders. 

The SBEC proposes amending the definition of field supervisor 
to define more clearly the criteria an EPP must use in hiring a 
field supervisor. The current definition only requires a field su-
pervisor applicant to hold a current certification to observe candi-
dates, monitor their performance, and provide constructive feed-
back to improve their effectiveness as educators. The amend-
ment would clarify that a field supervisor must have at least three 
years of experience as an accomplished educator as shown by 
student learning. Evidence of student learning includes evalua-
tions that include evidence of student learning, campus or dis-
trict reports that include evidence of student learning, and/or let-

ters of recommendation that include evidence of student learn-
ing. The amendment would clarify that a field supervisor must 
hold a current certification in the certification class in which su-
pervision is provided. A field supervisor with experience as a 
principal and who holds a current certificate that is appropriate 
for a principal assignment may supervise principal, classroom 
teacher, master teacher, and reading specialist candidates. A 
field supervisor with experience as a superintendent and who 
holds a current certificate that is appropriate for a superintendent 
assignment may supervise superintendent, principal, classroom 
teacher, master teacher, and reading specialist candidates. If an 
individual is not currently certified, the amendment would clarify 
that an individual must hold at least a master's degree in the 
academic area or field related to the certification class for which 
supervision is being provided and comply with the same number, 
content, and type of continuing professional education require-
ments for the certification class for which supervision is being 
provided. The amendment would clarify that a field supervisor 
cannot be employed by the same school where the candidate 
being supervised is completing his or her clinical teaching, in-
ternship, or practicum. The amendment would also clarify that 
a field supervisor cannot also serve as a candidate's mentor, 
cooperating teacher, or site supervisor. Because the field su-
pervisor fulfills an essential role in preparing educators, creating 
and clarifying criteria for the selection of field supervisors would 
improve the preparation of educators and provide consistency 
among preparation programs. 

The SBEC proposes amending the definition of post-baccalau-
reate program to differentiate it from the definition of alterna-
tive certification program. The amendment would clarify that a 
post-baccalaureate program at an institution of higher education 
(IHE) would provide educator preparation for individuals who are 
seeking a degree beyond a bachelor's degree along with certifi-
cation as an educator. The amendment would clarify that an al-
ternative certification program at an IHE would provide educator 
preparation for individuals who are only seeking certification as 
an educator and not another degree. By amending the definition 
in this way, consumer information regarding the performance of 
EPPs would be more accurate. 

The SBEC proposes adding definitions of accredited institution 
of higher education, benchmarks, certification category, certifi-
cation class, classroom teacher, contingency admission, formal 
admission, initial certification, intern certificate, probationary cer-
tificate, school day, and school year. These additional definitions 
are necessary to provide clarity to new terms that are being pro-
posed and existing terms. 

The SBEC proposes amending the definitions of alternative certi-
fication program, candidate, clock hours, and educator prepara-
tion program to align these definitions with other chapters in the 
TAC. The SBEC proposes amending the definitions of clinical 
teaching, internship, and practicum to reflect possible revisions 
in 19 TAC Chapter 228. The SBEC also proposes amending the 
definition of field-based experience to clarify that field-based ex-
periences are a requirement for the classroom teacher class of 
certificate and that observations of classrooms are the minimum 
requirement for field-based experiences. Because field-based 
experiences fulfill an essential role in preparing educators, clar-
ifying the minimum criteria as opposed to "active engagement 
in instructional activities or educational activities under supervi-
sion" that is required by the TEC, §21.051(b), would improve 
the preparation of educators and provide consistency among 
preparation programs. The SBEC proposes amending the def-
initions of cooperating teacher to define the responsibilities of 
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the cooperating teacher. The responsibilities of the cooperat-
ing teacher (those assigned to assist candidates during clini-
cal teaching) would be similar to those of a mentor (those as-
signed to assist candidates during internship) and a site supervi-
sor (those assigned to assist candidates during practicum). The 
responsibilities would include guiding, assisting, and supporting 
a candidate during the candidate's clinical teaching in areas such 
as planning, classroom management, instruction, assessment, 
working with parents, obtaining materials, and district policies. 
The SBEC also proposes amending the definitions of cooper-
ating teacher, mentor, and site supervisor to require EPPs and 
school or district administrators to collaboratively select the in-
dividuals and require the individuals to be accomplished educa-
tors as shown by student learning. Evidence of student learning 
would include evaluations that include evidence of student learn-
ing, campus or district reports that include evidence of student 
learning, and/or letters of recommendation that include evidence 
of student learning. The amendment would require individuals to 
have at least three years of experience and require an individ-
ual serving as a cooperating teacher and mentor to be currently 
certified in the certification category for the clinical teaching or 
internship assignment. The amendment would require a site 
supervisor to be currently certified in the certification class for 
the practicum assignment. The amendment would also require 
EPPs to provide training for these individuals prior to their be-
ing assigned to clinical teaching, internship, or practicum candi-
dates. Because the cooperating teacher, mentor, and site super-
visor fulfill essential roles in preparing educators, creating and 
clarifying criteria for the selection of individuals for these roles 
would improve the preparation of educators and provide consis-
tency among preparation programs. 

The SBEC proposes amending the definition of late hire to reflect 
more accurately when an individual would be considered a late 
hire and to decrease the number of candidates who are serv-
ing as a classroom teacher during an internship who have not 
completed the pre-internship requirements of coursework and 
field-based experiences. Candidates are currently considered a 
late hire if they are admitted to an EPP and hired by a school 
or district after June 15. Late hire candidates are not required to 
complete the 80 hours of coursework and 30 hours of field-based 
experiences prior to being hired as a classroom teacher. The 
SBEC proposes amending the definition to set the late hire date 
to July 10. This date would be near the 45th day before the first 
instructional day, which is the date by which educators under 
a contract with another school or district may resign from their 
contract without any penalties. Options for field-based experi-
ences in classrooms are limited after this date and the ability of 
a candidate to complete required pre-internship coursework that 
is sustained, rigorous, interactive, student-focused, and perfor-
mance-based between July 10 and the start of school is unlikely. 
Candidates who do not qualify as a late hire would not be able 
to be hired as a classroom teacher under an intern or probation-
ary certificate but may be hired by the school or district under 
an emergency permit, school district teaching permit, or as a 
substitute teacher. Because coursework and field-based experi-
ences are essential components in preparing educators, chang-
ing the late hire date to limit the number of candidates hired as 
classroom teachers who have not completed the pre-internship 
requirements of coursework and field-based experiences would 
improve the recruiting, admission, and preparation practices of 
EPPs and the hiring practices of schools and districts. 

The SBEC proposes removing the definition of professional cer-
tification because all of the certification classes, including the 

classroom teacher class, are considered a part of the educa-
tion profession. The SBEC also proposes removing the defini-
tion of teacher of record because the SBEC proposes the use 
of the term classroom teacher throughout 19 TAC Chapter 228. 
Because classroom teacher is a broader term than teacher of 
record, all candidates seeking a classroom teacher certificate 
would be prepared to be a teacher of record even though a par-
ticular assignment as a classroom teacher may not require an 
individual to be responsible for evaluating student achievement 
and assigning grades. 

§228.10, Approval Process 

The SBEC proposes amending the new entity approval process 
to include all the requirements of 19 TAC Chapter 227, Pro-
visions for Educator Preparation Candidates, 19 TAC Chapter 
229, Accountability System for Educator Preparation Programs, 
and 19 TAC Chapter 230, Professional Educator Preparation 
and Certification, as well as specific sections of 19 TAC Chapter 
228. These amendments would update the new entity approval 
process with the current expectations for EPPs. The updated 
program approval components would also be used to inform con-
tinuing entity approval reviews for existing EPPs. 

The SBEC also proposes amending the new entity approval 
process to include a post-approval visit. The post-approval 
process is a current practice that allows TEA staff to confirm that 
a new EPP is implementing the approved program components. 

The SBEC proposes amending the continuing entity approval 
process to include a figure that describes the evidence an EPP 
is expected to maintain for a period of five years regarding its 
compliance with EPP standards and requirements. The amend-
ment would also include a requirement that EPPs ensure the 
security of information that is being maintained. Creating a fig-
ure that describes the evidence an EPP is expected to maintain 
regarding its compliance with EPP standards and requirements 
would provide clarity and consistency of what is expected for new 
program approvals and continuing entity approval reviews. Cre-
ating a requirement to ensure the security of information that is 
being maintained by the EPP would improve the safekeeping of 
confidential information and information that may be required to 
be provided as part of a continuing entity approval review. 

The SBEC proposes amending the continuing entity approval 
process to include the EPP risk model and risk factors in accor-
dance with TEC, §21.0454, as added by House Bill (HB) 2205, 
84th Texas Legislature, Regular Session, 2015. These risk fac-
tors would determine the need for discretionary continuous ap-
proval reviews and the type of five-year continuous approval re-
views. 

§228.15, Program Consolidation or Closure 

The SBEC proposes revising 19 TAC Chapter 228 by adding pro-
posed new 19 TAC §228.15 to describe the procedures an EPP 
would need to follow for closure or consolidation. The proposed 
new rule is based on the procedures that TEA staff is currently 
using for EPPs that are closing or consolidating. The proposed 
new rule would require an EPP that is closing or consolidating 
to submit a letter on official letterhead to TEA staff signed by the 
legal authority of the EPP that contains a formal statement of 
consolidation or closing with an effective date of August 31 for 
consolidation or closure. The proposed new rule would require 
an EPP to contact candidates currently in the EPP with notifica-
tion of consolidation or closure and the steps candidates must 
take in relation to their program status. The proposed new rule 
would require an EPP to maintain evidence of attempts to no-
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tify each candidate and require an EPP to provide and update 
a representative's name, electronic mail address, and telephone 
number that would be valid for five years after the EPP's clo-
sure to provide access to candidate records and responses to 
former candidate's questions and/or issues. If an EPP is con-
solidating, the candidate records would transfer to the new EPP. 
The proposed new rule would require an EPP to complete re-
quired SBEC and TEA actions such as required submissions of 
information, surveys, and other accountability data, removal of 
security accesses, and reconciliation of certification recommen-
dations. The proposed new rule would prevent the chief oper-
ating officer, legal authority, or a member of the governing body 
of an EPP who fails to comply with the consolidation or closure 
procedures from being eligible to be recommended to the SBEC 
for approval as an EPP and would prevent the chief operating 
officer, legal authority, or a member of the governing body of an 
EPP that closes voluntarily due to pending TEA or SBEC ac-
tion or involuntarily due to SBEC action from being eligible to be 
recommended to the SBEC for approval as an EPP. The pro-
posed new rule would also allow TEA staff to recommend that 
the SBEC impose sanctions affecting the new EPP's accredita-
tion status if an EPP is consolidating and fails to comply with the 
consolidation procedures. Adding this section to 19 TAC Chap-
ter 228 would provide clear and consistent rules for programs 
to follow when closing or consolidating and provide support for 
candidates in programs that are closing or consolidating. 

§228.17, Change of Ownership 

The SBEC proposes revising 19 TAC Chapter 228 by proposing 
new 19 TAC §228.17 to define a change in ownership of an EPP 
as any agreement to transfer the control of an EPP. The control 
of an EPP is considered to have changed in the case of owner-
ship by an individual, when more than half of the EPP has been 
sold or transferred; in the case of ownership by a partnership 
or a corporation, when more than half of the owning partner-
ship or corporation has been sold or transferred; or in the case 
of ownership by a board of directors, officers, shareholders, or 
similar governing body, when more than 50% of the ownership 
has changed. 

In order for an EPP with new ownership to continue preparing 
educators, the new owners of the EPP must notify TEA staff of 
the ownership change in writing within 10 days of the change in 
ownership. Adding this section to 19 TAC Chapter 228 would 
provide clear and consistent rules for programs to follow when 
transferring ownership. 

§228.20, Governance of Educator Preparation Programs 

The SBEC proposes amending the governance of EPP section 
to decrease the minimum number of times an advisory commit-
tee must meet each academic year from two to one and clarify 
that the EPP must inform each member of the advisory com-
mittee of the roles and responsibilities of the committee. The 
amendment would allow EPPs more flexibility in how the advi-
sory committee assists in the design, delivery, evaluation, and 
major policy decisions of the EPP. 

The SBEC proposes amending this section to clarify how an 
EPP may amend its program. To make changes to its program, 
an EPP would submit notification of a proposed amendment on 
a letter signed by the EPP's legally authorized agent or repre-
sentative that explains the amendment, details the rationale for 
changes, and includes documents relevant to the amendment. 
If the EPP is rated "accredited" or "accredited-not rated," this 
notice must be sent to TEA staff 60 days prior to the EPP im-

plementing the changes. If the EPP is not rated "accredited" 
or "accredited-not rated," this notice must be sent to TEA staff 
120 days prior to the EPP implementing the changes, and the 
changes must be approved by TEA staff. The amendment would 
create a clear and efficient process for EPPs to amend program 
components. 

The SBEC also proposes amending this section to require each 
EPP to develop and implement a calendar of program activities 
that must include a deadline for accepting candidates into a pro-
gram cycle to assure adequate time for admission, coursework, 
training, and field-based experience requirements prior to a clin-
ical teaching or internship experience. This amendment would 
provide applicants to an EPP with more information as to the ex-
pectations for adequate educator preparation. If an applicant is 
admitted after the deadline, the applicant would have a better un-
derstanding of whether the applicant can reasonably complete 
the requirements necessary to be placed in a clinical teaching 
assignment or hired as a classroom teacher during an intern-
ship. 

§228.30, Educator Preparation Curriculum 

Because the educator preparation curriculum serves as the ba-
sis of the coursework and training that fulfills an essential role 
in preparing educators, the SBEC proposes amending 19 TAC 
§228.30 to improve the preparation of educators and provide 
consistency among preparation programs. The SBEC proposes 
amending this section to clarify which of the existing curriculum 
requirements are for all classes of certificates and which require-
ments are appropriate for a specific class of certificate. The 
SBEC also proposes amending the curriculum requirements for 
the classroom teacher class of certificate to include the English 
Language Proficiency Standards and, for certificate fields that 
include early childhood, the Prekindergarten Guidelines. 

The SBEC proposes adding curriculum requirements for all 
classes of certificates to include the information required by the 
TEC, §21.044, as amended by HB 2012, 83rd Texas Legisla-
ture, Regular Session, 2013; and the TEC, §21.0453, as added 
by HB 2318, 83rd Texas Legislature, Regular Session, 2013. 
These requirements would include the skills that educators 
are required to possess, the responsibilities that educators are 
required to accept, and the high expectations for students; the 
importance of building strong classroom management skills; 
and the framework for teacher and principal evaluation. The 
SBEC proposes adding curriculum requirements to include 
mental health, substance abuse, and youth suicide training as 
required by the TEC, §21.044, as amended by Senate Bill (SB) 
674, 84th Texas Legislature, Regular Session, 2015. The SBEC 
also proposes adding a curriculum requirement for the principal 
class of certificate to include the skills and competencies cap-
tured in the Texas administrator standards as indicated in 19 
TAC §149.2001, Principal Standards. 

The TEC, §21.044, as amended by HB 2205, 84th Texas Legis-
lature, Regular Session, 2015, requires all programs that provide 
training in certification areas that require a bachelor's degree to 
include training on the instruction of dyslexia. Changes to 19 
TAC Chapter 228 are not necessary because the current rules 
as written comply with the change in law. 

§228.35, Preparation Program Coursework and/or Training 

The SBEC proposes amending 19 TAC §228.35 to clarify which 
of the existing coursework and training requirements are for all 
classes of certificates and which requirements are appropriate 
for a specific class of certificate. The SBEC proposes amend-
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ing the coursework and training provisions for all classes to clar-
ify that coursework and training must adequately prepare candi-
dates for educator certification and that coursework and train-
ing must be sustained, rigorous, intensive, interactive, candi-
date-focused, and performance based. The SBEC also pro-
poses removing the provision that allows up to 50 hours of an 
EPP's coursework and/or training to be provided by a school dis-
trict or campus. EPPs may require additional hours beyond the 
minimum requirement of 300 hours and allow school district or 
campus professional development to count toward these addi-
tional hours. In accordance with the Texas Occupations Code, 
§55.007, the SBEC proposes adding a provision that would al-
low an EPP to substitute prior or ongoing service, training, or 
education for educator certification requirements so that military 
service members and military veterans may credit verified mil-
itary service, training, or education toward training, education, 
work experience, or related requirements for educator certifica-
tion. The SBEC also proposes amending the provision for candi-
dates who are not military service members or military veterans 
to substitute prior or ongoing service, training, or education if the 
service, training, or education was provided by an approved EPP 
or an accredited IHE within the past five years and is directly re-
lated to the certification being sought. This amendment would 
provide flexibility to EPPs and candidates while providing con-
sistency among EPPs. 

Because many EPPs are already either offering or planning to 
offer coursework and training online, the SBEC proposes adding 
a requirement for EPPs that offer coursework and/or training 
online to meet standards for online coursework and training. 
EPPs at public and private universities must already meet Texas 
Higher Education Coordinating Board (THECB) standards for 
online coursework and training. Requiring EPPs to meet on-
line accreditation or certification standards would improve the 
preparation of educators participating in online coursework and 
training and provide consistency among preparation programs 
offering online coursework and training. 

The SBEC proposes amending the coursework and training pro-
visions for the classroom teacher class of certificate to clarify 
that an EPP must provide a minimum of 300 hours of course-
work and training. The SBEC also proposed that the number 
of coursework hours required before clinical teaching or an in-
ternship be increased from 80 to 150 hours and the content of 
these hours include 10 proficiencies that are based on the per-
formance standards described in 19 TAC §149.1001, Teacher 
Standards. The coursework and training would require candi-
dates to demonstrate proficiency in areas specified in proposed 
19 TAC §228.35(b)(2). 

The proposal to increase the hours and provide more specificity 
of the coursework and training would improve the quality of edu-
cator preparation for candidates who would be hired as a class-
room teacher under an internship and candidates who would be 
working directly with students in the capacity of a clinical teacher. 
The coursework and training requirement would be equivalent to 
10 semester credit hours at an accredited IHE. The content of the 
coursework and training requirement would be similar to the per-
formance standards to be used to inform the training, appraisal, 
and professional development of all teachers. The proposals 
are based on the direction provided by SBEC members and in-
put from a variety of stakeholders. 

The SBEC proposes amending the EPP delivery provisions to 
clarify that an EPP must direct a candidate's participation in a 
field-based experience. The SBEC also proposes amending the 

field-based experience provisions so that the standards are simi-
lar for onsite experiences and those experiences provided by use 
of electronic transmission or other video or technology-based 
method. Because field-based experiences fulfill an essential 
role in preparing educators, clarifying these provisions would 
improve the preparation of educators and provide consistency 
among preparation programs. 

The SBEC proposes amending the clinical teaching provisions to 
increase the 12-week clinical teaching experience to 14 weeks of 
at least 65 full days and increasing the 24-week clinical teaching 
experience to 28 weeks of at least 130 half days. By increasing 
the minimum standards for the length of clinical teaching, the 
amendment would improve the preparation of educators by pro-
viding clinical teachers with more opportunities to develop their 
knowledge and skills. The SBEC also proposes amending the 
clinical teaching provisions to require candidates to experience a 
full range of professional responsibilities that include the start of 
the school year through field-based experiences and/or clinical 
teaching. This amendment would allow candidates to observe 
how critical routines and procedures are established during the 
first part of the year. 

The proposal also provides language that would allow the SBEC 
to approve an EPP request for an exception to the clinical teach-
ing options described in rule. An exception request must include 
an alternative option that would adequately prepare candidates 
for educator certification and ensure the educator is effective 
in the classroom. An exception request must include the ratio-
nale and support for the alternative option, a full description and 
methodology of the alternative option, a description of the con-
trols to maintain the delivery of equivalent and quality support for 
clinical teaching, and a description of the ongoing monitoring and 
evaluation process to ensure EPP objectives are met. By allow-
ing an exception to the existing clinical teaching options, an in-
novative program can be allowed to pursue flexible and creative 
designs to accommodate the unique characteristics and needs 
of different regions of the state as well as the diverse population 
of potential educators. 

The SBEC proposes amending the internship provisions to clar-
ify that a candidate must hold an intern or probationary certificate 
while participating in an internship and must meet the require-
ments and conditions, including the subject matter knowledge 
requirement, to be eligible for an intern or probationary certifi-
cate. The clarification would address the proposed changes in 
19 TAC Chapter 230 regarding the creation of an intern certifi-
cate. The SBEC proposes amending the internship provisions 
to clarify that the beginning and ending date of an internship is 
the first and last day of instruction with students. This clarifica-
tion would address confusion with EPPs, schools, and districts 
regarding the beginning of the contract with the school or district, 
the beginning of the intern or probationary certificate period, and 
the beginning of the internship. 

The SBEC proposes amending the internship provisions to 
allow for an additional internship assignment of less than 
a full day under conditions specified in proposed 19 TAC 
§228.35(e)(2)(C)(iii). 

This amendment would provide more flexibility for EPPs to meet 
the needs of schools and districts. 

The SBEC also proposes amending the internship provisions to 
clarify that an EPP may recommend an additional internship year 
if the EPP certifies that the first internship was not successful, the 
EPP has developed a plan to address any deficiencies identified 
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by the candidate and the candidate's field supervisor, and the 
EPP implements the plan during the additional internship. An 
EPP may also recommend an additional internship year if the 
EPP certifies that the first internship was successful and that the 
candidate is making satisfactory progress toward completing the 
EPP before the end of the additional internship. The amendment 
would also define an internship as successful when the field su-
pervisor and supervising campus administrator recommend to 
the EPP that the candidate should be recommended for a stan-
dard certificate. The amendment would provide clear and con-
sistent rules for programs to follow regarding recommending ad-
ditional internships for candidates. 

The SBEC also proposes amending the internship provisions to 
clarify that an EPP must provide ongoing support to a candidate 
for the full term of the initial or additional internship, unless, prior 
to the expiration of that term a standard certificate is issued to the 
candidate during an additional internship; the candidate resigns, 
is non-renewed, or is terminated from the school assignment; or 
the candidate withdraws, is discharged, or is released from the 
EPP. 

The amendment would also clarify how a candidate, an EPP, 
an employing school or district, and the TEA must be notified if 
a candidate resigns, is non-renewed, or is terminated from the 
school assignment or withdraws, is discharged, or is released 
from the EPP. The amendment would provide clear and consis-
tent rules for providing ongoing support for candidates and im-
prove communication between candidates, EPPs, schools and 
districts, and TEA staff in the event of a resignation, termination, 
withdrawal, release, or discharge. 

The SBEC proposes amending the Head Start Program pro-
visions to clarify that an internship or clinical teaching experi-
ence for certificates that include early childhood may be com-
pleted at a Head Start Program that meets the requirements. 
This amendment would address any future changes to the Early 
Childhood-Grade 6 certificate. 

The SBEC proposes amending the internship, clinical teaching, 
and practicum provisions to prohibit an assignment in a setting 
where the candidate has an administrative role over or is re-
lated to the mentor, cooperating teacher, or site supervisor. This 
amendment would address inappropriate supervisory relation-
ships. The SBEC also proposes clarifying that a practicum as-
signment must take place in an actual school setting rather than 
a distance education learning lab or virtual school setting. This 
amendment would align the practicum requirement with the ex-
isting requirements for clinical teaching and internships. 

The SBEC proposes amending the practicum provisions to clar-
ify that an intern or probationary certificate may be issued to a 
candidate in a certification class other than classroom teacher if 
the candidate meets the requirements of the EPP and the candi-
date meets the requirements and conditions, including the sub-
ject matter knowledge requirement, for the probationary certifi-
cate. The clarification would address the proposed changes in 
19 TAC Chapter 230 regarding the probationary certificate. 

The SBEC also proposes amending the practicum provisions to 
clarify that an EPP may recommend an additional practicum if 
the EPP certifies that the first practicum was not successful, the 
EPP has developed a plan to address any deficiencies identified 
by the candidate and the candidate's field supervisor, and the 
EPP implements the plan during the additional practicum. An 
EPP may also recommend an additional practicum if the EPP 
certifies that the first practicum was successful and that the can-

didate is making satisfactory progress toward completing the 
EPP before the end of the additional practicum. The amendment 
would define a practicum as successful when the field super-
visor and supervising campus administrator recommend to the 
EPP that the candidate should be recommended for a standard 
certificate. The amendment would provide clear and consistent 
rules for programs to follow regarding recommending additional 
practicums for candidates. 

The SBEC proposes amending the mentor, cooperating teacher, 
and site supervisor provision to require that a site supervisor 
who is trained by the EPP be assigned to a practicum candi-
date. The amendment would also allow a regional education 
service center (ESC) to provide the required mentor, cooperating 
teacher, and/or site supervisor training. The amendment would 
align the requirements for the site supervisor with those that are 
in rule for the mentor and cooperating teacher. The amend-
ment would also provide EPPs with more flexibility to ensure 
that mentors, cooperating teachers, and site supervisors have 
had the required training. The SBEC also proposes amending 
this provision to allow the EPP and campus or district adminis-
trator to assign an individual who most closely meets the coop-
erating teacher, mentor, or site supervisor criteria if an individual 
who meets the criteria is not available. The EPP and campus 
or district administrator must document the reason for selecting 
an individual that does not meet the criteria. The amendment 
would provide flexibility in selecting cooperating teachers, men-
tors, or site supervisors. The SBEC proposes amending the pro-
visions for ongoing support for teacher candidates to emphasize 
collaboration among the field supervisor, candidate, cooperat-
ing teacher, mentor, and supervising campus administrator. This 
amendment would underscore the joint responsibility of EPPs, 
schools, and districts to develop, deliver, and evaluate educa-
tor preparation. The amendment would require supervision pro-
vided on or after September 1, 2017 to be provided by a field 
supervisor who has completed TEA-approved observation train-
ing. This amendment would provide consistency among pro-
grams and align the supervision of candidates with the criteria 
used by schools and districts to develop and support teachers. 
The amendment would require an individualized pre-conference 
and an individualized and synchronous post-observation confer-
ence for each formal observation. This amendment is supported 
by systems of support such as the Texas Teacher Evaluation and 
Support System (T-TESS). The amendment would allow a for-
mal observation by a field supervisor that was conducted in col-
laboration with school or district personnel to meet the require-
ments for ongoing support. The amendment would require the 
field supervisor to provide a copy of the written observation feed-
back to the cooperating teacher or mentor, but only require the 
field supervisor to provide a copy of the written observation feed-
back to the candidate's supervising campus administrator for an 
internship. This amendment would identify the most appropriate 
members of the collaboration team who would need to receive a 
copy of the written observation feedback. Because a candidate 
participating in an internship is a classroom teacher, it is appro-
priate for the candidate's campus supervisor to receive a copy 
of the written observation feedback. The SBEC also proposes 
amending the ongoing support for teacher candidate provisions 
to increase the number of observations for a 28-week half-day 
clinical teaching experience from three to four. The amendment 
would increase the number of observations from three to five 
for an internship under an intern certificate or an additional in-
ternship under a probationary certificate due to an unsuccessful 
internship. The amendment would require three observations 
for an internship under a probationary certificate unless the pro-
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bationary certificate was an extension due to an unsuccessful 
internship. For an internship under an intern certificate or an 
additional internship under a probationary certificate due to an 
unsuccessful internship that involves more than one certification 
category that cannot be taught concurrently during the same pe-
riod of the school day, the amendment would require three ob-
servations to be provided for each assignment. For a first-year 
internship under a probationary certificate or an internship un-
der a probationary certificate where the candidate has already 
had a successful internship experience, the amendment would 
require two observations for each assignment. For each type 
of assignment, the amendment would clarify when initial con-
tacts and formal observations need to occur to provide consis-
tency among EPPs. The amendment would increase the level 
of support at EPPs that currently provide a minimum of three 
observations and comports with the SBEC's request for policy 
options that focus on raising EPP standards, improving teacher 
preparation programs, and new and improved ways to train bet-
ter teachers. The SBEC also proposes amending the ongoing 
support for school counselor, school librarian, principal, superin-
tendent, educational diagnostician, reading specialist, and mas-
ter teacher candidate provisions to emphasize collaboration be-
tween the field supervisor, candidate, and site supervisor. This 
amendment would underscore the joint responsibility of EPPs, 
schools, and districts to develop, deliver, and evaluate educa-
tor preparation. The amendment would require supervision pro-
vided on or after September 1, 2017, to be provided by a field 
supervisor who has completed TEA-approved observation train-
ing. This amendment would provide consistency among pro-
grams and align the supervision of candidates with the criteria 
used by schools and districts to develop and support teachers. 
The amendment would require an individualized pre-conference 
and an individualized and synchronous post-observation con-
ference for each formal observation. This amendment is sup-
ported by systems of support such as the T-TESS. The amend-
ment would also require the field supervisor to provide a copy 
of the written observation feedback to the site supervisor. The 
amendment would also require at least one of the observations 
to be conducted by the field supervisor on the candidate's site in 
a face-to-face setting. If a formal observation is not conducted 
on the candidate's site in a face-to-face setting, the observation 
may be provided by use of electronic transmission or other video 
or technology-based method. As EPPs continue to investigate 
and research the use of video-based observations, the SBEC 
proposes that at least one of the formal observations be on the 
candidate's site so that the field supervisor can have a better un-
derstanding of the environment in which the candidate is serving 
his or her practicum. The amendment would also clarify when 
initial contacts and formal observations need to occur to provide 
consistency among EPPs. The SBEC proposes amending the 
exemption provisions to allow a candidate who was employed 
by a school or district as a Junior Reserve Officer Training Corps 
(JROTC) instructor before the person was enrolled in an EPP or 
is employed as a JROTC instructor while the person is enrolled 
in an EPP to be exempt from any student teaching, internship, 
or field-based experience program requirement, as required by 
the TEC, §21.0487(c)(2)(B), as added by SB 1309, 84th Texas 
Legislature, Regular Session, 2015. 

§228.40, Assessment and Evaluation of Candidates for Certifi-
cation and Program Improvement 

The SBEC proposes amending 19 TAC §228.40 to clarify that 
unless a candidate demonstrates content knowledge on a con-
tent certification examination prior to being admitted to an EPP, 

an EPP is responsible for providing coursework and training that 
adequately prepares a candidate to pass the content certifica-
tion examination(s) required for certification. If an EPP admits a 
candidate under the 12 or 15 semester credit criteria, the EPP 
must provide the coursework and training necessary for the can-
didate to pass the content certification examination(s) required 
for certification. If an EPP admits a candidate under the content 
certification examination criteria and the content certification ex-
amination used for admission is the same content certification 
examination used for certification, the EPP is not responsible 
for providing the coursework and training necessary for the can-
didate to pass the content certification examination(s) required 
for certification. The amendment would add language to allow 
an EPP to prepare a candidate and grant test approval for a 
classroom teacher certificate category other than the category 
for which the candidate was initially admitted to the EPP if the 
candidate requests the new category in writing. This amendment 
would provide more flexibility for schools and districts to hire in-
terns who have met the subject matter requirement for an intern 
or probationary certificate. The amendment would clarify that an 
EPP shall determine the readiness of each candidate to take the 
appropriate certification examination(s). The current rule only 
requires an EPP to determine readiness for the Pedagogy and 
Professional Responsibilities examination. Because candidates 
are now limited to how many times they can attempt a certifi-
cation examination, this provision would provide a higher level 
of support to candidates. The amendment would clarify that an 
EPP shall not grant test approval for a certification examination 
until a candidate has been contingently or formally admitted into 
a program. This amendment would align with the admission lan-
guage in 19 TAC Chapter 227. The amendment would also clar-
ify that an EPP must continuously evaluate the design and deliv-
ery of the approved program components based on performance 
data, scientifically-based research practices, and the results of 
internal and external feedback and assessments. Because the 
current rule only requires EPPs to evaluate their curriculum, this 
amendment would improve all aspects of preparation. 

§228.50, Professional Conduct 

The SBEC proposes amending 19 TAC §228.50 to include re-
quiring an EPP to ensure that candidates and individuals prepar-
ing candidates understand the Educators' Code of Ethics. This 
amendment would foster a better understanding of the Educa-
tors' Code of Ethics by candidates and individuals preparing can-
didates. 

§228.60, Implementation Date 

The SBEC proposes amending 19 TAC §228.60 to remove lan-
guage related to the temporary teaching certificate. The removal 
of the temporary teaching certificate from 19 TAC Chapter 230 
is being proposed and may be found in the Proposed Rules sec-
tion of this issue of the Texas Register. 

§228.70, Complaints and Investigations Procedures 

The SBEC proposes amending 19 TAC §228.70 to clarify that 
a mentor, cooperating teacher, site supervisor, or administra-
tor must be employed or have been employed at a site that 
serves as a site for clinical teaching, internship, or practicum 
experiences to be eligible to file a complaint against an EPP. 
This amendment would further define the jurisdiction of SBEC 
to investigate complaints that are directly related to an EPP. The 
TEC, §21.0455, as added by HB 2205, 84th Texas Legislature, 
Regular Session, 2015, requires the SBEC to propose rules nec-
essary to establish a process for a candidate for teacher certifi-
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cation to direct a complaint against an EPP to the TEA. HB 2205 
also requires an EPP to notify candidates for teacher certifica-
tion of this complaint process. Changes to 19 TAC Chapter 228 
are not necessary because the current rules as written comply 
with the change in law. 

The proposed rule actions would have additional procedural and 
reporting implications as follows. 

Approval Process 

The proposed amendment to 19 TAC §228.10(a) and (b)(1) 
would modify the components required to be submitted for 
program approval and renewal. 

Program Consolidation or Closure 

Proposed new 19 TAC §228.15(a)(1) would require new proce-
dures for EPP closure or consolidation. 

Change of Ownership 

Proposed new 19 TAC §228.17(b) would require new proce-
dures for notifying the TEA of change in ownership. 

Governance of Educator Preparation Programs 

The proposed amendment to 19 TAC §228.20(e) and (f) would 
modify the way EPP program amendments are approved. 

Educator Preparation Curriculum 

Proposed 19 TAC §228.30(c)(3) would require new curriculum 
requirements for substance abuse, suicide prevention, the 
framework for teacher and principal evaluation, and the principal 
standards. 

Preparation Program Coursework and/or Training 

Proposed 19 TAC §228.35(a)(4) would require the development 
and implementation of specific criteria and procedures for cred-
iting military service, training, or education toward training, edu-
cation, work experience, or related educator certification require-
ments. If coursework and training is offered online, proposed 19 
TAC §228.35(a)(5) would require an EPP to meet or be making 
progress in meeting criteria set for accreditations, quality assur-
ance, and/or compliance with an approved accrediting organi-
zation, certification organization, or the Texas Higher Education 
Coordinating Board. 

For coursework and training required before clinical teaching or 
an internship, proposed 19 TAC §228.35(b)(2) would increase 
the number of hours from 80 to 150 and prescribe course-
work and training content. Proposed 19 TAC §228.35(e)(2)(A) 
and (B) would increase full-day clinical teaching assignments 
from 12 to 14 weeks and increase half-day clinical teach-
ing assignments from 24 to 28 weeks. Proposed 19 TAC 
§228.35(e)(2)(C)(v) and (6)(C) would identify the way additional 
internships and practicums can be recommended. Proposed 
19 TAC §228.35(e)(2)(C)(vi)(II)-(IV) would modify the way EPPs 
notify the TEA about resignations, terminations, non-renewals, 
withdrawals, discharges, and releases. Proposed 19 TAC 
§228.35(e)(2)(D) would create a new clinical teaching exception 
approval process. Proposed 19 TAC §228.35(e)(2)(E) would re-
quire clinical teaching and/or field-based experiences to include 
experiences during the start of the school year. Proposed 19 
TAC §228.35(e)(7)(D) would modify the data collection from the 
SBEC to the TEA for applications for school sites outside the 
United States. 

Proposed 19 TAC §228.35(f) would require documentation when 
an individual who does not meet criteria for mentor, cooperat-

ing teacher, or site supervisor is not available. Proposed 19 
TAC §228.35(g) and (h) would require pre-observation confer-
ences. Proposed 19 TAC §228.35(g)(2)-(8) would increase the 
number and prescribe the timing of observations. Proposed 19 
TAC §228.35(h)(2) and (3) would require one on-site and face-
to-face observation and prescribe the timing of observations for 
non-teacher candidates. 

Assessment and Evaluation of Candidates for Certification and 
Program Improvement 

Proposed 19 TAC §228.40(c) would identify the way candi-
dates can change certification categories. Proposed 19 TAC 
§228.40(e) would require EPPs to evaluate all components, not 
just the curriculum. Proposed 19 TAC §228.40(f) would require 
EPPs to maintain admission and completion records for those 
who withdraw or are discharged from an EPP. 

The proposed rule actions would have additional locally 
maintained paperwork requirements. Proposed 19 TAC 
§228.10(b)(1) would require an EPP to establish procedures 
and practices sufficient to ensure the security of information 
that is required to be retained as evidence of compliance with 
existing standards and requirements for EPPs. An EPP would 
need to secure information against unauthorized or accidental 
access, disclosure, modification, destruction, or misuse prior to 
the expiration of the retention period. Evidence of compliance 
is described in the figure provided in 19 TAC §228.10(b)(1). 
Proposed 19 TAC §228.40(f) would require an EPP to maintain 
admission and completion records for those who withdraw from 
or are discharged from an EPP. 

FISCAL NOTE. Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that for the first 
five-year period the proposed rule actions are in effect there will 
be fiscal implications for state and local government as a result 
of enforcing or administering the proposed rule actions. 

The following fiscal implications are based on costs for state 
government (ESCs and public universities), local government 
(public community colleges, counties, open-enrollment charter 
schools, and school districts), persons (individuals), and small 
businesses and microbusinesses that operate EPPs for fiscal 
years (FYs) 2017-2021. 

The proposed rule actions to 19 TAC Chapter 228 would require 
EPPs to meet standards for online coursework and increase the 
level of support provided to EPP candidates. The proposed rule 
actions would also require EPPs to hire field supervisors who 
have participated in TEA-approved training. 

The TEA estimates the total costs for state government-operated 
EPPs at $620,600 in FY 2018, $622,800 in FY 2019, $631,000 in 
FY 2020, and $635,200 in FY 2021. The TEA estimates the to-
tal costs for local government-operated EPPs at $237,100 in FY 
2018, $239,300 in FY 2019, $251,700 in FY 2020, and $253,900 
in FY 2021. The TEA estimates the total costs for individu-
als at $344,800 in FY 2017 and $34,500 in each year for FYs 
2018-2021. The TEA estimates the local employment impact 
at $2,741,000 in each year for FYs 2018-2021. The TEA esti-
mates the total costs for small businesses and microbusinesses 
that operate EPPs at $1,616,400 in FY 2018, $1,620,800 in FY 
2019, $1,639,300 in FY 2020, and $1,646,700 in FY 2021. For 
FY 2017, there would be no costs for EPPs or local employment 
impact because there would be no need to hire additional field 
supervisors. 
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The estimated costs for ESC EPPs to meet standards for on-
line coursework is up to $7,300 per EPP over three years' and 
it is estimated that two ESC EPPs would begin the process of 
meeting these standards in FYs 2018-2020 and four additional 
ESC EPPs would begin the process of meeting these standards 
in FY 2021. If fewer ESC EPPs seek to offer online course-
work, the estimated cost will be less. If more ESC EPPs be-
gin the process of meeting standards sooner, the estimated cost 
would be more. Public university EPPs must already meet stan-
dards for online coursework. The estimated cost of increasing 
the level of support for state government EPPs (ECS and public 
university) is $150 per additional observation by a field super-
visor. The estimated cost for state government EPPs to pro-
vide a minimum of five observations for teacher candidates par-
ticipating in internships under intern certificates is $447,200 in 
each year for FYs 2018-2021. If more teacher candidates par-
ticipate in internships under probationary certificates that only 
require three observations, the estimated cost for state govern-
ment EPPs will be less. The estimated cost for state government 
EPPs to provide at least one observation for non-teacher candi-
dates enrolled in state government EPPs that do not require any 
on-site and face-to-face observations is $169,200 in each year 
for FYs 2018-2021. For FY 2017, there would be no costs for hir-
ing additional field supervisors and seeking online certification. 

The TEA estimates that if ESCs provide the TEA-approved train-
ing at the cost of $125 per field supervisor, the estimated in-
crease in revenue is $344,800 in FY 2017 and $34,500 in each 
year for FYs 2018-2021. If other organizations are approved by 
the TEA to offer the field supervisor training, this estimated rev-
enue increase for state government will be lower. 

The TEA estimates costs for local government EPPs to meet 
standards for online coursework is up to $7,300 per EPP over 
three years and it is estimated that two local government EPPs 
would begin the process of meeting these standards in FYs 
2018-2019 and four additional local government EPPs would 
begin the process of meeting these standards in FYs 2020-2021. 
If fewer local government EPPs seek to offer online coursework, 
the estimated cost will be less. If more local government EPPs 
begin the process of meeting standards sooner, the estimated 
cost would be more. The estimated cost of increasing the level 
of support for local government EPPs (school district, charter 
school, community college, and county) is $150 per additional 
observation by a field supervisor. The estimated cost for local 
government EPPs to provide a minimum of five observations 
for teacher candidates participating in internships under intern 
certificates is $232,900 in each year for FYs 2018-2021. If more 
teacher candidates participate in internships under probationary 
certificates that only require three observations, the estimated 
cost for local government EPPs will be less. For FY 2017, there 
would be no costs for hiring additional field supervisors and 
seeking online certification. 

The TEA estimates costs for individuals for trained field super-
visors, if the TEA-approved training is provided at the cost of 
$125 per field supervisor by ESCs, at $344,800 in FY 2017 and 
$34,500 in each year for FYs 2018-2021. If other organizations 
are approved by the TEA to offer the field supervisor training, 
this estimated cost to persons will be higher or lower depending 
on the cost of the training. 

The estimated increase in local employment throughout the 
state is $150 per additional observation by a field supervisor. 
The estimated employee increase to provide a minimum of five 
observations by a field supervisor for teacher candidates and 

at least one observation by a field supervisor for non-teacher 
candidates is $2,741,000 in each year for FYs 2018-2021. The 
estimated employee increase to provide at least one observa-
tion for non-teacher candidates enrolled in EPPs that do not 
require any on-site and face-to-face observations is $169,200 
in each year for FYs 2018-2021. These estimates include 
field supervisors who are hired by state government, local 
government, small business, microbusiness, private university, 
and non-profit EPPs. If more teacher candidates participate 
in internships under probationary certificates that only require 
three observations, the estimated employee increase will be 
less. By ESC geographic area, the local employment impact 
for each year of FYs 2018-2021 would be as follows: $333,000 
for Region 1; $106,000 for Region 2; $77,000 for Region 3; 
$285,000 for Region 4; $89,000 for Region 5; $90,000 for 
Region 6; $112,000 for Region 7; $73,000 for Region 8; $73,000 
for Region 9; $284,000 for Region 10; $258,000 for Region 11; 
$122,000 for Region 12; $75,000 for Region 13; $79,000 for 
Region 14; $87,000 for Region 15; $122,000 for Region 16; 
$75,000 for Region 17; $117,000 for Region 18; $87,000 for 
Region 19; and $210,000 for Region 20. For FY 2017, there 
would be no local employment impact because there would be 
no need to hire additional field supervisors. 

There would be an anticipated economic impact for small busi-
nesses and microbusinesses that serve as approved EPPs. It 
is estimated that the proposed rule actions to 19 TAC Chapter 
228 would affect between 1-100 small businesses and 1-100 mi-
crobusinesses (businesses with 20 or fewer employees). The 
projected economic impact would consist of compliance costs 
for EPPs to meet standards for online coursework and increase 
the level of support provided to EPP candidates. The estimated 
cost for small business and microbusiness EPPs to meet stan-
dards for online coursework is up to $7,300 per EPP over three 
years and it is estimated that four small business and microbusi-
ness EPPs would begin the process of meeting these standards 
in FYs 2018-2019, five small business and microbusiness EPPs 
would begin the process of meeting these standards in FY 2020, 
and eight small business and microbusiness EPPs would begin 
the process of meeting these standards in FY 2021. If fewer 
small business and microbusiness EPPs seek to offer online 
coursework, the estimated cost will be less. If more small busi-
ness and microbusiness EPPs begin the process of meeting 
standards sooner, the estimated cost would be more. The es-
timated cost of increasing the level of support for small business 
and microbusiness EPPs is $150 per additional observation by 
a field supervisor. The estimated costs for small business and 
microbusiness EPPs to provide a minimum of five observations 
by a field supervisor for teacher candidates and at least one 
observation by a field supervisor for non-teacher candidates is 
$1,608,000 in each year for FYs 2018-2021. If more teacher 
candidates participate in internships under probationary certifi-
cates that only require three observations, the estimated cost 
for small business and microbusiness EPPs will be less. For FY 
2017, there would be no costs because there is no need to hire 
additional field supervisors. 

In accordance with Texas Government Code, §2006.002, TEA 
conducted a regulatory flexibility analysis and assessed alterna-
tives to the proposed rule actions to 19 TAC Chapter 228. Three 
alternatives that would minimize the adverse impacts on small 
businesses and microbusinesses include: 

1. Not adopting the rules; 2. Adopting rules that allow small 
business and microbusiness EPPs to provide less support for 
candidates than other EPPs; and 3. Adopting rules that allow 
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small business and microbusiness EPPs to not meet the same 
standards for online coursework and hiring qualified field super-
visors as other EPPs. 

TEA assessed alternatives, as described earlier, to the proposed 
rule actions to 19 TAC Chapter 228 that would diminish the im-
pact on small businesses and microbusinesses; however, it is 
not possible to provide regulatory flexibility on this matter for the 
reasons that follow. 

If the rule actions were not adopted into rule, candidates may 
have less support, online coursework may not meet standards, 
and candidates would be observed by field supervisors who may 
not have participated in training that meets state standards. If 
rules were adopted that allowed small business and microbusi-
ness EPPs to provide less support for candidates, candidates 
enrolled in small business and microbusiness EPPs may be pro-
vided with less support than candidates enrolled in other EPPs. 
If rules were adopted that allowed small business and microbusi-
ness EPPs to not meet the same standards for online course-
work and hiring of qualified field supervisors, candidates enrolled 
in small business and microbusiness EPPs may not receive the 
same quality of online coursework and may not receive the same 
quality of supervision as candidates enrolled in other EPPs. 

The anticipated effect on local economy and the local employ-
ment impact statement required under Texas Government Code, 
§2001.022, is described earlier in this section. 

PUBLIC BENEFIT/COST NOTE. Mr. Franklin has determined 
that for the first five-year period the proposed rule actions are in 
effect the public and student benefit anticipated as a result of the 
proposed rule actions would be the development of clear, min-
imum EPP requirements that would ensure educators are pre-
pared to positively impact the performance of the diverse student 
population of this state. The anticipated economic cost to per-
sons who are required to comply with the proposed rule actions 
is described earlier under Fiscal Note. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND MI-
CROBUSINESSES. The anticipated economic impact for small 
businesses and microbusinesses and the flexibility analysis, 
specified in Texas Government Code, §2006.002, are described 
earlier under Fiscal Note. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod on the proposal begins August 26, 2016, and ends Septem-
ber 26, 2016. The SBEC will take registered oral and written 
comments on the proposed amendments to 19 TAC §§228.2, 
228.10, 228.20, 228.30, 228.35, 228.40, 228.50, 228.60, and 
228.70 and new 19 TAC §228.15 and §228.17 at the October 
7, 2016, meeting in accordance with the SBEC board operat-
ing policies and procedures. Comments on the proposal may be 
submitted to Cristina De La Fuente-Valadez, Rulemaking, Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701. Comments may also be submitted electronically to sbe-
crules@tea.texas.gov. All requests for a public hearing on the 
proposed rule actions submitted under the Administrative Pro-
cedure Act must be received by the Department of Educator 
Leadership and Quality, Texas Education Agency, 1701 North 
Congress Avenue, Austin, Texas 78701, Attention: Mr. Ryan 
Franklin, associate commissioner for educator leadership and 
quality, not more than 14 calendar days after notice of the pro-
posal has been published in the Texas Register on August 26, 
2016. 

STATUTORY AUTHORITY. The amendments and new sections 
are proposed under the Texas Education Code (TEC), §21.031, 
which authorizes the State Board for Educator Certification 
(SBEC) to regulate and oversee all aspects of the certifica-
tion, continuing education, and standards of conduct of public 
school educators, and states that in proposing rules under 
the TEC, Chapter 21, Subchapter B, the SBEC shall ensure 
that all candidates for certification or renewal of certification 
demonstrate the knowledge and skills necessary to improve the 
performance of the diverse student population of this state; the 
TEC, §21.041(b)(1), which requires the SBEC to propose rules 
that provide for the regulation of educators and the general 
administration of the TEC, Chapter 21, Subchapter B, in a 
manner consistent with the TEC, Chapter 21, Subchapter B; 
the TEC, §21.041(b)(2), which requires the SBEC to propose 
rules that specify the classes of educator certificates to be 
issued, including emergency certificates; the TEC, §21.044(a), 
which requires the SBEC to propose rules establishing training 
requirements a person must accomplish to obtain a certificate, 
enter an internship, or enter an induction-year program; the 
TEC, §21.044(b), which requires a person seeking certification 
that requires a bachelor's degree to receive training in dyslexia; 
the TEC, §21.044(c-1), which requires a person seeking cer-
tification that requires a bachelor's degree to receive training 
in mental health, substance abuse, and suicide prevention; the 
TEC, §21.044(g), which requires each EPP to provide certain 
information related to performance of the EPP, the importance 
of building strong classroom management skills, the framework 
for teacher and principal evaluation, the skills that educators 
are required to possess, the responsibilities that educators are 
required to accept, and the high expectations for students; the 
TEC, §21.0443, which states that the SBEC shall propose rules 
to establish standards to govern the approval or renewal of 
approval of EPPs and certification fields authorized to be offered 
by an EPP. To be eligible for approval or renewal of approval, 
an EPP must adequately prepare candidates for educator 
certification and meet the standards and requirements of the 
SBEC. The SBEC shall require that each EPP be reviewed for 
renewal of approval at least every five years. The SBEC shall 
adopt an evaluation process to be used in reviewing an EPP for 
renewal of approval; the TEC, §21.045(a), which states that the 
board shall propose rules establishing standards to govern the 
continuing accountability of all EPPs; the TEC, §21.0453, which 
states that the SBEC may propose rules as necessary to ensure 
that all EPPs provide candidates with accurate information; the 
TEC, §21.0454, which states the SBEC shall propose rules 
necessary to develop a set of risk factors to use in assessing 
the overall risk level of each EPP; the TEC, §21.0455, which 
states the SBEC shall propose rules necessary to establish 
a process for a candidate for teacher certification to direct a 
complaint against an EPP to the agency; the TEC, §21.048(a), 
which requires the SBEC to propose rules prescribing com-
prehensive examinations for each class of certificate issued 
by the SBEC; the TEC, §21.0487(c)(2)(B), which requires the 
SBEC to propose rules to establish requirements under which a 
person's employment by a school district as a Junior Reserve 
Officer Training Corps instructor before the person was enrolled 
in an EPP or while the person is enrolled in an EPP is ap-
plied to satisfy any student teaching, internship, or field-based 
experience program requirement; the TEC, §21.049, which 
authorizes the SBEC to propose rules providing for educator 
certification programs as an alternative to traditional EPPs; the 
TEC, §21.050(a), which states that a person who applies for a 
teaching certificate for which SBEC rules require a bachelor's 
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degree must possess a bachelor's degree received with an 
academic major or interdisciplinary academic major, including 
reading, other than education, that is related to the curriculum 
as prescribed under the TEC, Chapter 28, Subchapter A; the 
TEC, §21.050(c), which states that a person who receives a 
bachelor's degree required for a teaching certificate on the 
basis of higher education coursework completed while receiving 
an exemption from tuition and fees under the TEC, §54.363, 
may not be required to participate in any field experience or 
internship consisting of student teaching to receive a teaching 
certificate; and the TEC, §21.051, which provides a requirement 
that before a school may employ a certification candidate as 
a teacher of record, the candidate must have completed at 
least 15 hours of field-based experience in which the candidate 
is actively engaged at an approved school in instructional or 
educational activities under supervision. 

CROSS REFERENCE TO STATUTE. The proposed 
amendments and new sections implement the TEC, 
§§21.031; 21.041(b)(1) and (2); 21.044(a), (b), (c-1), and (g); 
21.0443; 21.045(a); 21.0453; 21.0454; 21.0455; 21.048(a); 
21.0487(c)(2)(B); 21.049; 21.050(a) and (c); and 21.051. 

§228.2. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Academic year--If not referring to the academic year 
of a particular public, private, or charter school or institution of higher 
education, September 1 through August 31. 

(2) Accredited institution of higher education--An institu-
tion of higher education that, at the time it conferred the degree, was 
accredited or otherwise approved by an accrediting organization rec-
ognized by the Texas Higher Education Coordinating Board. 

(3) [(2)] Alternative certification program--An approved 
educator preparation program, delivered by entities described in 
§228.20(a) of this title (relating to Governance of Educator Prepara-
tion Programs), specifically designed as an alternative to a traditional 
undergraduate certification program, for individuals already holding 
at least a bachelor's degree from an accredited institution of higher 
education. 

(4) Benchmarks--A record similar to a transcript for each 
candidate enrolled in an educator preparation program documenting 
the completion of admission, program, certification, and other require-
ments. 

(5) [(3)] Candidate--An individual who has been formally 
or contingently admitted into an educator preparation program[, includ-
ing an individual who has been accepted on a contingency basis]; also 
referred to as an enrollee or participant. 

(6) Certification category--A certificate type within a cer-
tification class; also known as certification field. 

(7) Certification class--A certificate, as described in 
§230.33 of this title (relating to Classes of Certificates), that has 
defined characteristics; also known as certification field. 

(8) Classroom teacher--An educator who is employed by a 
school or district and who, not less than an average of four hours each 
day, teaches in an academic instructional setting or a career and tech-
nical instructional setting. This term does not include an educational 
aide or a full-time administrator. 

(9) [(4)] Clinical teaching--A supervised [minimum 
12-week, full-day or 24-week, half-day] educator assignment through 
an educator preparation program at a public school accredited by the 

Texas Education Agency (TEA) or other school approved by the TEA 
for this purpose that may lead to completion of a standard certificate; 
also referred to as student teaching. 

(10) [(5)] Clock-hours--The actual number of hours of 
coursework or training provided; for purposes of calculating the 
training and coursework required by this chapter, one semester credit 
hour at an accredited institution of higher education [university] is 
equivalent to 15 clock-hours. Clock-hours of field-based experiences, 
clinical teaching, internship, and practicum are actual hours spent in 
the required educational activities and experiences. 

(11) Contingency admission--Admission as described in 
§227.15 of this title (relating to Contingency Admission). 

(12) [(6)] Cooperating teacher--For a clinical teacher can-
didate, an educator who is collaboratively assigned by the educator 
preparation program (EPP) and campus administrator; who has at least 
three years of teaching experience; who is an accomplished educator 
as shown by student learning; who has completed cooperating teacher 
training by the EPP prior to being assigned to a clinical teacher; who 
is currently certified in the certification category for the clinical teach-
ing assignment for which the clinical teacher candidate is seeking cer-
tification; who guides, assists, and supports the candidate during the 
candidate's clinical teaching in areas such as planning, classroom man-
agement, instruction, assessment, working with parents, obtaining ma-
terials, district policies; and who reports the candidate's progress to that 
candidate's field supervisor. [The campus-based mentor teacher for the 
clinical teacher.] 

(13) [(7)] Educator preparation program--An entity that 
must be approved by the State Board for Educator Certification to 
recommend candidates in one or more educator certification classes 
[fields]. 

(14) [(8)] Entity--The legal entity that is approved to de-
liver an educator preparation program. 

(15) [(9)] Field-based experiences--Introductory experi-
ences for a classroom teacher certification candidate involving, at 
the minimum, reflective observation of Early Childhood-Grade 12 
students, teachers, and faculty/staff members engaging in educational 
activities in a school setting. 

(16) [(10)] Field supervisor--A currently certified educa-
tor, hired by the educator preparation program, who preferably has ad-
vanced credentials, to observe candidates, monitor their performance, 
and provide constructive feedback to improve their effectiveness as ed-
ucators. A field supervisor shall have at least three years of experience 
and current certification in the class in which supervision is provided. 
A field supervisor shall be an accomplished educator as shown by stu-
dent learning. A field supervisor with experience as a principal and who 
holds a current certificate that is appropriate for a principal assignment 
may supervise principal, classroom teacher, master teacher, and read-
ing specialist candidates. A field supervisor with experience as a su-
perintendent and who holds a current certificate that is appropriate for 
a superintendent assignment may supervise superintendent, principal, 
classroom teacher, master teacher, and reading specialist candidates. If 
an individual is not currently certified, an individual must hold at least 
a master's degree in the academic area or field related to the certifi-
cation class for which supervision is being provided and comply with 
the same number, content, and type of continuing professional educa-
tion requirements described in §232.11 of this title (relating to Number 
and Content of Required Continuing Professional Education Hours), 
§232.13 of this title (relating to Number of Required Continuing Pro-
fessional Education Hours by Classes of Certificates), and §232.15 of 
this title (relating to Types of Acceptable Continuing Professional Ed-
ucation Activities). A mentor, cooperating teacher, or site supervisor, 
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assigned as required by §228.35(e) of this title (relating to Preparation 
Program Coursework and/or Training), may not also serve as a candi-
date's field supervisor. A field supervisor shall not be employed by the 
same school where the candidate being supervised is completing his or 
her clinical teaching, internship, or practicum. 

(17) Formal admission--Admission as described in 
§227.17 of this title (relating to Formal Admission). 

(18) [(11)] Head Start Program--The federal program es-
tablished under the Head Start Act (42 United States Code, §9801 et 
seq.) and its subsequent amendments. 

(19) Initial certification--The first Texas certificate in a 
class of certificate issued to an individual based on participation in an 
approved educator preparation program. 

(20) Intern certificate--A type of certificate as specified in 
§230.36 of this title (relating to Intern Certificates) that is issued to a 
candidate who has pass all required content certification examinations 
and is completing initial requirements for certification through an ap-
proved educator preparation program. 

(21) [(12)] Internship--A paid supervised classroom 
teacher[, full-time educator] assignment for one full school year at a 
public school accredited by the Texas Education Agency (TEA) or 
other school approved by the TEA for this purpose that may lead to 
completion of a standard certificate. An internship is successful when 
the field supervisor and supervising campus administrator recommend 
to the EPP that the candidate should be recommended for a standard 
certificate. 

(22) [(13)] Late hire--An individual who has not been ac-
cepted into an educator preparation program before July 10 [June 15] 
and who is hired for a teaching assignment by a school after July 10 
[June 15] or after the school's academic year has begun. 

(23) [(14)] Mentor--For an internship candidate [a class-
room teacher], an [a certified] educator who is collaboratively assigned 
by the campus administrator and the educator preparation program 
(EPP); who has at least three years of teaching experience; who is 
an accomplished educator as shown by student learning; who has 
completed mentor training by an EPP prior to being assigned to the 
intern; who is currently certified in the certification category in which 
the internship candidate is seeking certification; who guides, assists, 
and supports the candidate [teacher] during the internship [his or 
her intern year] in areas such as planning, classroom management, 
instruction, assessment, working with parents, obtaining materials, 
district policies; and who reports the candidate's [teacher's] progress 
to that candidate's field supervisor [teacher's educator preparation 
program]. 

(24) [(15)] Pedagogy--The art and science of teaching, in-
corporating instructional methods that are developed from scientifi-
cally-based research. 

(25) [(16)] Post-baccalaureate program--An [approved] 
educator preparation program, delivered by an accredited institution 
of higher education and approved by the State Board for Educator Cer-
tification to recommend candidates for certification, that is designed 
for individuals who already hold at least a bachelor's degree and are 
seeking an additional degree [that is approved by the State Board for 
Educator Certification to recommend candidates for certification]. 

(26) [(17)] Practicum--A supervised [professional] educa-
tor assignment at a public school accredited by the Texas Education 
Agency (TEA) or other school approved by the TEA for this purpose 
that is in a school setting in the particular class [field] for which a 
[professional] certificate in a class other than classroom teacher is 

sought [such as superintendent, principal, school counselor, school 
librarian, educational diagnostician, reading specialist, and/or master 
teacher]. 

(27) Probationary certificate--A type of certificate as spec-
ified in §230.37 of this title (relating to Probationary Certificates) that 
is issued to a candidate who has passed all required certification ex-
aminations and is completing requirements for certification through an 
approved educator preparation program. 

(28) School day--If not referring to the school day of a par-
ticular public or private school, a school day shall be at least seven 
hours (420 minutes) each day, including intermissions and recesses. 

(29) School year--If not referring to the school year of a 
particular public or private school, a school year shall provide at least 
180 days (75,600 minutes) of instruction for students. 

[(18) Professional certification--Certification for superin-
tendent, principal, school counselor, school librarian, educational di-
agnostician, reading specialist, and/or master teacher.] 

(30) [(19)] Site supervisor--For a practicum candidate, an 
[a certified] educator who has at least three years of experience in the 
aspect(s) of the [professional] certification class being pursued by the 
candidate; who is collaboratively assigned by the campus or district 
administrator and the educator preparation program (EPP); who is cur-
rently certified in the certification class in which the practicum candi-
date is seeking certification; who has completed training by the EPP 
prior to being assigned to a practicum candidate; who is an accom-
plished educator as shown by student learning [or orientation for site 
supervision]; who guides, assists, and supports the candidate during the 
practicum; and who reports the candidate's progress to the candidate's 
field supervisor [educator preparation program]. 

[(20) Teacher of record--An educator employed by a 
school district who teaches the majority of the instructional day in an 
academic instructional setting and is responsible for evaluating student 
achievement and assigning grades.] 

(31) [(21)] Texas Education Agency staff--Staff of the 
Texas Education Agency assigned by the commissioner of education 
to perform the State Board for Educator Certification's administrative 
functions and services. 

(32) [(22)] Texas Essential Knowledge and Skills (TEKS)-
-The kindergarten-Grade 12 [Kindergarten-Grade 12] state curriculum 
in Texas adopted by the State Board of Education and used as the foun-
dation of all state certification examinations. 

§228.10. Approval Process. 
(a) New entity approval [Entity Approval]. An entity seeking 

initial approval to deliver an educator preparation program (EPP) shall 
submit an application and proposal with evidence indicating the abil-
ity to comply with the provisions of this chapter, [and] Chapter 227 of 
this title (relating to Provisions for Educator Preparation Candidates), 
Chapter 229 of this title (relating to Accountability System for Edu-
cator Preparation Programs), and Chapter 230 of this title (relating to 
Professional Educator Preparation and Certification). [The proposal 
shall include the following program approval components: entity com-
mitment to adequate preparation of certification candidates, program 
standards, and community collaboration; criteria for admission to an 
EPP; curriculum; program delivery and evaluation; and a plan for on-
going support of the candidates. The proposal must also identify the 
certificates proposed to be offered by the entity and meet applicable 
federal statutes or regulations.] The proposal will be reviewed by the 
Texas Education Agency (TEA) staff and a pre-approval site visit will 
be conducted. The TEA staff shall recommend to the State Board for 
Educator Certification (SBEC) whether the entity should be approved. 
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A post-approval site visit will be conducted after the first year of the 
EPP's operation. 

(1) The proposal shall include the following program ap-
proval components: 

(A) ownership and governance of the EPP; 

(B) criteria for admission to the EPP; 

(C) EPP curriculum; 

(D) EPP coursework and/or training, including ongo-
ing support during clinical teaching, internship, and practicum experi-
ences; 

(E) certification procedures; 

(F) assessment and evaluation of candidates for certifi-
cation and EPP improvement; 

(G) professional conduct of EPP staff and candidates; 

(H) EPP complaint procedures; and 

(I) required submissions of information, surveys, and 
other accountability data. 

(2) The proposal shall also include identification of the 
classes and categories of certificates proposed to be offered by the 
entity. 

(b) Continuing entity approval [Entity Approval]. An entity 
approved by the SBEC under this chapter shall be reviewed at least 
once every five years [under procedures approved by the TEA staff]; 
however, a review may be conducted at any time at the discretion of 
the TEA staff. 

(1) At the time of the review, the entity shall submit to the 
TEA staff [SBEC] a status report regarding its compliance with exist-
ing standards and requirements for EPPs. An EPP is responsible for 
establishing procedures and practices sufficient to ensure the security 
of information against unauthorized or accidental access, disclosure, 
modification, destruction, or misuse prior to the expiration of the reten-
tion period. Evidence of compliance is described in the figure provided 
in this paragraph [and the entity's original proposal]. 
Figure: 19 TAC §228.10(b)(1) 

(2) Unless specified otherwise, the entity must retain ev-
idence of compliance described in the figure in paragraph (1) of this 
subsection for a period of five years. 

(3) TEA staff shall, at the minimum, use the following risk 
factors to determine the need for discretionary reviews and the type of 
five-year reviews: 

(A) a history of the program's compliance with state law 
and board rules, standards, and procedures, with consideration given 
to: 

(i) the seriousness of any violation of a rule, stan-
dard, or procedure; 

(ii) whether the violation resulted in an action being 
taken against the program; 

(iii) whether the violation was promptly remedied 
by the program; 

(iv) the number of alleged violations; and 

(v) any other matter considered to be appropriate in 
evaluating the program's compliance history; 

(B) whether the program meets the accountability stan-
dards under Texas Education Code, §21.045; and 

(C) whether a program is accredited by other organiza-
tions. 

(c) Approval of clinical teaching [Clinical Teaching] for an 
alternative certification program [Alternative Certification Program]. 
An alternative certification program seeking approval to implement a 
clinical teaching component shall submit a description of the following 
elements of the program for approval by the TEA staff on an application 
in a form developed by the TEA staff that shall include, at a minimum: 

(1) general clinical teaching program description, includ-
ing conditions under which clinical teaching may be implemented; 

(2) selection criteria for clinical teachers; 

(3) selection criteria for cooperating [mentor] teachers; 

(4) description of support and communication between 
candidates, cooperating teachers [mentors], and the alternative certifi-
cation program; 

(5) description of program supervision; and 

(6) description of how candidates are evaluated. 

(d) Addition of certificate categories and classes [Certificate 
Fields]. 

(1) An EPP that is rated "accredited," as provided in §229.4 
of this title (relating to Determination of Accreditation Status), may 
request additional certificate categories [fields] be approved by TEA 
staff, by submitting an application in a form developed by the TEA 
staff that shall include, at a minimum, the curriculum matrix; a descrip-
tion of how the standards for Texas educators are incorporated into the 
EPP; and documentation showing that the program has the staff knowl-
edge and expertise to support individuals participating in each certifi-
cation category [field] being requested. The curriculum matrix must in-
clude the standards, framework competencies, applicable Texas Essen-
tial Knowledge and Skills, course and/or module names, and the bench-
marks or assessments used to measure successful program progress. 

(2) An EPP rated "accredited" [," as provided in §229.4 
of this title,] and currently approved to offer a [content area] certifi-
cate for which the SBEC is changing the grade level of the certificate 
may request to offer the preapproved category [content field] at differ-
ent grade levels by submitting an application in a form developed by 
the TEA staff that shall include, at a minimum, a modified curriculum 
matrix that includes the standards, course and/or module names, and 
the benchmarks or assessments used to measure successful program 
progress. The requested additional certificate categories [fields] must 
be within the classes of certificates for which the EPP has been previ-
ously approved by the SBEC. 

(3) An EPP that is not rated "accredited" may not apply to 
offer additional certificate categories [fields] or classes of certificates. 

(4) [(2)] An EPP that is rated "accredited" may request the 
addition of [certificate fields in] a certificate class [of certificates] that 
has not been previously approved by the SBEC, but must present a full 
proposal on an application in a form developed by the TEA staff for 
consideration and approval by the SBEC. 

(e) Addition of program locations [Program Locations]. An 
EPP that is rated "accredited," [as provided in §229.4 of this title,] may 
open additional locations, provided the program informs the SBEC of 
any additional locations at which the program is providing educator 
preparation 60 days prior to providing educator preparation at the lo-
cation. Additional program locations must operate in accordance with 
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the program components under which the program has been approved 
to operate. 

(f) Contingency of approval [Approval]. Approval of an EPP 
by the SBEC [or by the TEA staff], including each specific certificate 
class and category [field], is contingent upon approval by other law-
fully established governing bodies such as the Texas Higher Educa-
tion Coordinating Board, boards of regents, or school district boards of 
trustees. Continuing EPP approval is contingent upon compliance with 
superseding state and federal law. 

§228.15. Program Consolidation or Closure. 

(a) An educator preparation program (EPP) that is consolidat-
ing or closing must comply with the following procedures to ensure 
that all issues relevant to EPP consolidation or closure have been ad-
dressed. 

(1) The EPP must submit a letter on official letterhead to 
Texas Education Agency (TEA) staff signed by the legal authority of 
the EPP that contains a formal statement of consolidation or closing 
with an effective date of August 31 for consolidation or closure. 

(2) The EPP must contact candidates currently in the EPP 
with notification of consolidation or closure and the steps candidates 
must take in relation to their status. The EPP shall maintain evidence 
of the attempts to notify each candidate. 

(3) The EPP must identify and keep current a representa-
tive's name, electronic mail address, and telephone number that will be 
valid for five years after an EPP's closure to provide access to candidate 
records and responses to former candidate's questions and/or issues. If 
an EPP is consolidating, the candidate records will transfer to the new 
EPP. 

(4) The EPP must complete required State Board for Edu-
cator Certification (SBEC) and TEA actions such as required submis-
sions of information, surveys, and other accountability data; removal 
of security accesses; and reconciliation of certification recommenda-
tions. 

(b) The chief operating officer, legal authority, or a member of 
the governing body of an EPP that fails to comply with the consolida-
tion or closure procedures in this section is not eligible to be recom-
mended to the SBEC for approval as an EPP. 

(c) The chief operating officer, legal authority, or a member 
of the governing body of an EPP that closes voluntarily due to pending 
TEA or SBEC action or involuntarily due to SBEC action is not eligible 
to be recommended to the SBEC for approval as an EPP. 

(d) If an EPP is consolidating and fails to comply with the 
consolidation procedures in this section, TEA staff may make a rec-
ommendation that the SBEC impose sanctions affecting the new EPP's 
accreditation status in accordance with §229.5 of this title (relating to 
Accreditation Sanctions and Procedures) and/or continuing approval 
status in accordance with §229.6 of this title (relating to Continuing 
Approval). 

§228.17. Change of Ownership. 

(a) Any agreement to transfer the control of an educator prepa-
ration program (EPP) is considered a change of ownership. The control 
of an EPP is considered to have changed: 

(1) in the case of ownership by an individual, when more 
than 50% of the EPP has been sold or transferred; 

(2) in the case of ownership by a partnership or a corpo-
ration, when more than 50% of the owning partnership or corporation 
has been sold or transferred; or 

(3) in the case of ownership by a board of directors, offi-
cers, shareholders, or similar governing body, when more than 50% of 
the ownership has changed. 

(b) In order to continue providing educator preparation, the 
new owners of the EPP shall notify TEA staff of the ownership change 
in writing within 10 days of the change in ownership. 

§228.20. Governance of Educator Preparation Programs. 

(a) Preparation for the certification of educators may be de-
livered by an institution of higher education, regional education ser-
vice center, public school district, or other entity approved by the State 
Board for Educator Certification (SBEC) under §228.10 of this title (re-
lating to Approval Process). 

(b) The preparation of educators shall be a collaborative ef-
fort among public schools accredited by the Texas Education Agency 
(TEA) and/or TEA-recognized private schools; regional education ser-
vice centers; institutions of higher education; and/or business and com-
munity interests; and shall be delivered in cooperation with public 
schools accredited by the TEA and/or TEA-recognized private schools. 
An advisory committee with members representing as many as possible 
of the groups identified as collaborators in this subsection shall assist 
in the design, delivery, evaluation, and major policy decisions of the 
educator preparation program (EPP). The approved EPP shall inform 
each member of the advisory committee of [approve] the roles and re-
sponsibilities of [each member of] the advisory committee and shall 
meet a minimum of once [twice] during each academic year. 

(c) The governing body and chief operating officer of an entity 
approved to deliver educator preparation shall provide sufficient sup-
port to enable the EPP to meet all standards set by the SBEC and shall 
be accountable for the quality of the EPP and the candidates whom the 
program recommends for certification. 

(d) All EPPs must be implemented as approved by the SBEC 
as specified in §228.10 of this title. 

(e) An EPP that is rated "accredited" or "accredited-not rated" 
may amend its program, provided the program informs TEA staff of 
any amendments 60 days prior to implementing the amendments. An 
EPP must submit notification of a proposed amendment to its program 
on a letter signed by the EPP's legally authorized agent or representa-
tive that explains the amendment, details the rationale for changes, and 
includes documents relevant to the amendment. 

(f) [(e)] An EPP that is not rated "accredited" or "accredited-
not rated" may amend its program, provided the program informs TEA 
staff of any amendments 120 days prior to implementing the amend-
ments. An EPP must submit notification of a proposed amendment on 
a letter signed by the EPP's legally authorized agent or representative 
that explains the amendment, details the rationale for changes, and in-
cludes documents relevant to the amendment. [Proposed amendments 
to an EPP must be submitted to the TEA staff and be approved prior 
to implementation. Significant amendments, related to the five pro-
gram-approval components specified in §228.10(a) of this title, must 
be approved by the SBEC to become effective.] The EPP will be noti-
fied in writing of the approval or denial of its proposal within 60 days 
following the receipt of the notification [a determination] by the TEA 
staff [SBEC]. 

(g) Each EPP must develop and implement a calendar of pro-
gram activities that must include a deadline for accepting candidates 
into a program cycle to assure adequate time for admission, course-
work, training, and field-based experience requirements prior to a clin-
ical teaching or internship experience. 

§228.30. Educator Preparation Curriculum. 
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(a) The educator standards adopted by the State Board for Ed-
ucator Certification (SBEC) shall be the curricular basis for all educator 
preparation and, for each certificate, address the relevant Texas Essen-
tial Knowledge and Skills (TEKS). 

(b) The curriculum for each educator preparation program 
shall rely on scientifically-based [scientifically based] research to 
ensure educator [teacher] effectiveness [and align to the TEKS. 
Coursework and training should be sustained, rigorous, interactive, 
student-focused, and performance-based]. 

(c) The following subject matter shall be included in the cur-
riculum for candidates seeking initial certification in any certification 
class: 

[(1) reading instruction, including instruction that im-
proves students' content-area literacy;] 

(1) [(2)] the code of ethics and standard practices for Texas 
educators, pursuant to Chapter 247 of this title (relating to Educators' 
Code of Ethics), which include: 

(A) professional ethical conduct, practices, and perfor-
mance; 

(B) ethical conduct toward professional colleagues; and 

(C) ethical conduct toward students; 

[(3) the skills and competencies captured in the Texas 
teacher standards, as indicated in Chapter 149 of this title (relating 
to Commissioner's Rules Concerning Educator Standards), which 
include:] 

[(A) instructional planning and delivery;] 

[(B) knowledge of students and student learning;] 

[(C) content knowledge and expertise;] 

[(D) learning environment;] 

[(E) data-driven practice; and] 

[(F) professional practices and responsibilities;] 

(2) [(4)] instruction in detection and education of students 
with dyslexia, as indicated in the Texas Education Code (TEC), 
§21.044(b); [and] 

(3) [(5)] instruction regarding mental health, substance 
abuse, and youth suicide [in detection of students with mental or 
emotional disorders], as indicated in the TEC, §21.044(c-1); [and 
(c-2).] 

(4) the skills that educators are required to possess, the re-
sponsibilities that educators are required to accept, and the high expec-
tations for students in this state; 

(5) the importance of building strong classroom manage-
ment skills; and 

(6) the framework in this state for teacher and principal 
evaluation. 

(d) The following subject matter shall be included in the cur-
riculum for candidates seeking initial certification in the classroom 
teacher certification class: 

(1) the relevant TEKS, including the English Language 
Proficiency Standards; 

(2) reading instruction, including instruction that improves 
students' content-area literacy; 

(3) for certificates that include early childhood and 
prekindergarten, the Prekindergarten Guidelines; and 

(4) the skills and competencies captured in the Texas 
teacher standards in Chapter 149, Subchapter AA, of this title (relating 
to Teacher Standards), which include: 

(A) instructional planning and delivery; 

(B) knowledge of students and student learning; 

(C) content knowledge and expertise; 

(D) learning environment; 

(E) data-driven practice; and 

(F) professional practices and responsibilities. 

(e) For candidates seeking certification in the principal certifi-
cation class, the curriculum shall include the skills and competencies 
captured in the Texas administrator standards, as indicated in Chapter 
149, Subchapter BB, of this title (relating to Administrator Standards), 
which include: 

(1) instructional leadership; 

(2) human capital; 

(3) executive leadership; 

(4) school culture; and 

(5) strategic operations. 

§228.35. Preparation Program Coursework and/or Training. 

(a) Coursework and/or training for candidates seeking initial 
certification in any certification class [Training for Candidates Seeking 
Initial Certification]. 

(1) An educator preparation program (EPP) shall provide 
coursework and/or training to adequately prepare candidates for edu-
cator certification and ensure the educator is effective in the classroom. 

(2) Coursework and/or training shall [Professional devel-
opment should] be sustained, rigorous, intensive, interactive, candi-
date-focused, and performance-based [and classroom focused]. 

[(3) An EPP shall provide each candidate with a minimum 
of 300 clock-hours of coursework and/or training. A candidate who 
does not qualify as a late hire who is issued a probationary certificate 
after September 1, 2012, may not be employed by a school district 
as a teacher of record until the candidate completes a minimum of 30 
clock-hours of field-based experience or clinical teaching in which the 
candidate is actively engaged in instructional or educational activities 
under supervision at a public school accredited by the Texas Education 
Agency (TEA) or other school approved by the TEA for this purpose, 
as provided in this section. Unless a candidate qualifies as a late hire, 
a candidate shall complete the following prior to any clinical teaching 
or internship:] 

[(A) a minimum of 30 clock-hours of field-based expe-
rience. Up to 15 clock-hours of this field-based experience may be 
provided by use of electronic transmission or other video or technol-
ogy-based method; and] 

[(B) 80 clock-hours of coursework and/or training.] 

(3) [(4)] All coursework and/or training shall be completed 
prior to EPP completion and standard certification. 

[(5) With appropriate documentation such as certificate of 
attendance, sign-in sheet, or other written school district verification, 
50 clock-hours of training may be provided by a school district and/or 
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campus that is an approved TEA continuing professional education 
provider.] 

(4) [(6)] Each EPP must develop and implement specific 
criteria and procedures that allow: 

(A) military service member or military veteran candi-
dates to credit verified military service, training, or education toward 
the training, education, work experience, or related requirements (other 
than certification examinations) for educator certification requirements, 
provided that the military service, training, or education is directly re-
lated to the certificate being sought; and 

(B) candidates who are not military service members or 
military veterans to substitute prior or ongoing service, training, or edu-
cation, provided that the experience, education, or [and/or professional] 
training is not also counted as a [for] part of the [educator prepara-
tion requirements, provided that the experience or training is not also 
counted as a part of the] internship, clinical teaching, or practicum re-
quirements, was provided by an approved EPP or an accredited insti-
tution of higher education within the past five years, and is directly 
related to the certificate being sought. 

(5) Coursework and training that is offered online must 
meet, or the EPP must be making progress toward meeting, criteria 
set for accreditation, quality assurance, and/or compliance with one or 
more of the following: 

(A) Accreditation by the Distance Education Accredit-
ing Commission; 

(B) Program Design and Teaching Support Certifica-
tion by Quality Matters; 

(C) Chapter 4, Subchapter P, of this title (relating to Ap-
proval of Distance Education Courses and Programs for Public Institu-
tions); or 

(D) Chapter 7 of this title (relating to Degree Granting 
Colleges and Universities Other than Texas Public Institutions). 

(b) Coursework and/or training for candidates seeking initial 
certification in the classroom teacher certification class. An EPP shall 
provide each candidate with a minimum of 300 clock-hours of course-
work and/or training. Unless a candidate qualifies as a late hire, a can-
didate shall complete the following prior to any clinical teaching or 
internship: 

(1) a minimum of 30 clock-hours of field-based experience. 
Up to 15 clock-hours of this field-based experience may be provided 
by use of electronic transmission or other video or technology-based 
method; and 

(2) 150 clock-hours of coursework and/or training that al-
lows candidates to demonstrate proficiency in: 

(A) designing clear, well-organized, sequential, engag-
ing, and flexible lessons that reflect best practice, align with standards 
and related content, are appropriate for diverse learners and encourage 
higher-order thinking, persistence, and achievement; 

(B) formally and informally collecting, analyzing, and 
using student progress data to inform instruction and make needed les-
son adjustments; 

(C) ensuring high levels of learning, social-emotional 
development, and achievement for all students through knowledge of 
students, proven practices, and differentiated instruction; 

(D) clearly and accurately communicating to support 
persistence, deeper learning, and effective effort; 

(E) organizing a safe, accessible, and efficient class-
room; 

(F) establishing, communicating, and maintaining clear 
expectations for student behavior; 

(G) leading a mutually respectful and collaborative 
class of actively engaged learners; 

(H) meeting expectations for attendance, professional 
appearance, decorum, procedural, ethical, legal, and statutory respon-
sibilities; 

(I) reflect on his or her practice; and 

(J) effectively communicating with students, families, 
colleagues, and community members. 

(c) [(b)] Coursework and/or training [Training] for candidates 
seeking initial certification in a certification class other than classroom 
teacher [Professional Certification]. An EPP shall provide course-
work and/or training to ensure that the educator is effective in the 
[professional] assignment. An EPP shall provide a candidate with a 
minimum of 200 clock-hours of coursework and/or training that is 
directly aligned to the educator [state] standards for the applicable 
certification class [field]. 

(d) [(c)] Late hire provisions [Hire Provisions]. A late hire 
for a school district teaching position may begin employment under 
an intern or [a] probationary certificate before completing the pre-in-
ternship requirements of subsection (b) [(a)(3)] of this section [and, if 
applicable, 15 clock-hours of active, supervised experience], but shall 
complete these requirements within 90 school days of assignment. 

(e) [(d)] Educator preparation program delivery [Preparation 
Program Delivery]. An EPP shall provide evidence of ongoing and rel-
evant field-based experiences throughout the EPP in a variety of educa-
tional settings with diverse student populations, including observation, 
modeling, and demonstration of effective practices to improve student 
learning. 

(1) For initial certification in the classroom teacher certifi-
cation class, each EPP shall provide field-based experiences, as defined 
in §228.2 of this title (relating to Definitions), for a minimum of 30 
clock-hours. The field-based experiences must be completed prior to 
assignment in an internship or clinical teaching. [Up to 15 clock-hours 
of field-based experience may be provided by use of electronic trans-
mission or other video or technology-based method.] 

(A) Field-based experiences must include 15 
clock-hours in which the candidate, under the direction of the EPP 
[supervision], is actively engaged in instructional or educational 
activities that include: 

(i) [(A)] authentic school settings in a public school 
accredited by the Texas Education Agency (TEA) [TEA] or other 
school approved by the TEA for this purpose; 

(ii) [(B)] instruction by content certified teachers; 

(iii) [(C)] actual students in classrooms/instructional 
settings with identity-proof provisions; 

(iv) [(D)] content or grade-level specific class-
rooms/instructional settings; and 

(v) written [(E)] reflection of the observation. 

(B) Up to 15 clock-hours of field-based experience may 
be provided by use of electronic transmission or other video or tech-
nology-based method. Field-based experience provided by use of elec-
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tronic transmission or other video or technology-based method must 
include: 

(i) direction of the EPP; 

(ii) authentic school settings in an accredited public 
or private school; 

(iii) instruction by content certified teachers; 

(iv) actual students in classrooms/instructional set-
tings with identity-proof provisions; 

(v) content or grade-level specific classrooms/in-
structional settings; and 

(vi) written reflection of the observation. 

(2) For initial certification in the classroom teacher certifi-
cation class, each EPP shall also provide at least one of the following: 

(A) clinical teaching[, as defined in §228.2 of this title,] 
for a minimum of 14 [12] weeks (no less than 65 full days), with a full 
day being 100% of the school day; or 

(B) clinical teaching for a minimum of 28 [24] weeks 
(no less than 130 half days, with a half day being 50% of the school 
day; or 

(C) [(B)] internship[, as defined in §228.2 of this title,] 
for a minimum of one full school year for the classroom teacher assign-
ment or assignments that match [matches] the certification category or 
categories [field] for which the candidate [individual] is prepared by 
the EPP. [The individual would hold a probationary certificate and be 
classified as a "teacher" as reported on the campus Public Education 
Information Management System (PEIMS) data.] 

(i) An EPP may permit an internship of up to 30 
school days less than the minimum if due to maternity leave, military 
leave, illness, or late hire date. 

(ii) The beginning and ending date for an internship 
is the first and last day of instruction with students based on the school 
calendar of the school or district in which the internship takes place. 

(iii) An internship assignment shall not be less than 
an average of four hours each day in the subject area and grade level 
of certification sought. An EPP may permit an additional internship 
assignment of less than an average of four hours each day if: 

(I) the primary assignment is not less than an av-
erage of four hours each day in the subject area and grade level of cer-
tification sought; 

(II) the EPP is approved to offer preparation in 
the certification category required for the additional assignment; 

(III) the EPP provides ongoing support for each 
assignment as prescribed in subsection (g) of this section; 

(IV) the EPP provides coursework and training 
for each assignment to adequately prepare the candidate to be effective 
in the classroom; and 

(V) the employing school or district notifies the 
candidate and the EPP in writing that an assignment of less than four 
hours will be required. 

(iv) A candidate must hold an intern or probationary 
certificate while participating in an internship. A candidate must meet 
the requirements and conditions, including the subject matter knowl-
edge requirement, prescribed in §230.36 of this title (relating to Intern 
Certificates) and §230.37 of this title (relating to Probationary Certifi-
cates) to be eligible for an intern or probationary certificate. 

(v) An EPP may recommend an additional intern-
ship if: 

(I) the EPP certifies that the first internship was 
not successful, the EPP has developed a plan to address any deficiencies 
identified by the candidate and the candidate's field supervisor, and the 
EPP implements the plan during the additional internship; or 

(II) the EPP certifies that the first internship was 
successful and that the candidate is making satisfactory progress to-
ward completing the EPP before the end of the additional internship. 

(vi) An EPP must provide ongoing support to a can-
didate as described in subsection (g) of this section for the full term of 
the initial and any additional internship, unless, prior to the expiration 
of that term: 

(I) a standard certificate is issued to the candidate 
during any additional internship under a probationary certificate; 

(II) the candidate resigns, is non-renewed, or is 
terminated by the school or district. A candidate must provide the EPP 
the official notice of resignation or termination within one business day 
after receipt of the notice from the employing school or district. Within 
one business day after receipt of the official notice of resignation or 
termination, an EPP must notify a candidate in writing that the EPP 
will provide TEA with notice about the resignation or termination and 
that the intern certificate will be inactivated by the TEA 30 calendar 
days from the effective date of the resignation or termination. Within 
one business day after providing the notice to a candidate, an EPP must 
email the TEA a copy of the notice to the candidate and a copy of the 
official notice of the resignation or termination; 

(III) the candidate is discharged or is released 
from the EPP. An EPP must notify a candidate in writing that the 
candidate is being discharged or released, that the EPP will provide 
the employing school or district with notice of the discharge or release, 
that the EPP will provide TEA with notice about the resignation or 
termination, and that the intern certificate will be inactivated by the 
TEA 30 calendar days from the effective date of the discharge or 
release. Within one business day after providing a candidate with 
notice of discharge or release, an EPP must provide written notification 
to the employing school or district of the withdrawal, discharge, or 
release. Within one business day of providing notice to the employing 
school or district, an EPP must email the TEA a copy of the notice of 
discharge or release and a copy of the notice to the employing school 
or district; or 

(IV) the candidate withdraws from the EPP. A 
candidate must notify the EPP in writing that the candidate is with-
drawing from the EPP. Within one business day after receipt of the 
withdrawal notice, an EPP must notify a candidate in writing that the 
EPP will provide the employing school or district with notice of the 
withdrawal, that the EPP will provide TEA with notice about the with-
drawal, and that the intern certificate will be inactivated by the TEA 
30 calendar days from the effective date of the withdrawal. Within 
one business day after providing a candidate with notice of discharge 
or release, an EPP must provide written notification to the employing 
school or district of the withdrawal, discharge, or release. Within one 
business day of providing notice to the employing school or district, an 
EPP must email the TEA a copy of the notice of withdrawal and a copy 
of the notice to the employing school or district. 

(D) An EPP may request an exception to the clinical 
teaching option described in this subsection. An exception must in-
clude an alternate requirement that will adequately prepare candidates 
for educator certification and ensure the educator is effective in the 
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classroom. The request for an exception must be submitted in a form 
developed by the TEA staff which shall include: 

(i) the rationale and support for the alternate clinical 
teaching option; 

(ii) a full description and methodology of the alter-
nate clinical teaching option; 

(iii) a description of the controls to maintain the de-
livery of equivalent, quality education; and 

(iv) a description of the ongoing monitoring and 
evaluation process to ensure that EPP objectives are met. 

(E) Exception requests will be reviewed by TEA staff, 
and the TEA staff shall recommend to the State Board for Educator 
Certification (SBEC) whether the exception should be approved. 

(F) Candidates need to experience a full range of pro-
fessional responsibilities that shall include the start of the school year. 
If these experiences cannot be provided through clinical teaching, they 
must be provided through field-based experiences. 

(3) [(i)] An internship or clinical teaching experience for 
certificates that include early childhood [an Early Childhood-Grade 6 
candidate] may be completed at a Head Start Program with the follow-
ing stipulations: 

(A) [(I)] a certified teacher is available as a trained men-
tor; 

(B) [(II)] the Head Start program is affiliated with the 
federal Head Start program and approved by the TEA; 

(C) [(III)] the Head Start program teaches three- and 
four-year-old students; and 

(D) [(IV)] the state's prekindergarten [pre-kindergarten] 
curriculum guidelines are being implemented. 

(4) [(ii)] An internship or[,] clinical teaching[, or 
practicum] experience must take place in an actual school setting 
rather than a distance learning lab or virtual school setting. 

(5) An internship or clinical teaching experience shall not 
take place in a setting where the candidate: 

(A) has an administrative role over the mentor or coop-
erating teacher; or 

(B) is related to the field supervisor, mentor, or coop-
erating teacher by blood (consanguinity) within the third degree or by 
marriage (affinity) within the second degree. 

(6) [(3)] For certification in a class other than classroom 
teacher [candidates seeking professional certification], each EPP shall 
provide a practicum[, as defined in §228.2 of this title,] for a minimum 
of 160 clock-hours whereby a candidate must demonstrate proficiency 
in each of the educator standards for the certificate class being sought. 

(A) A practicum experience must take place in an ac-
tual school setting rather than a distance learning lab or virtual school 
setting. 

(B) A practicum shall not take place in a setting where 
the candidate: 

(i) has an administrative role over the site supervi-
sor; or 

(ii) is related to the field supervisor or site supervi-
sor by blood (consanguinity) within the third degree or by marriage 
(affinity) within the second degree. 

(C) An intern or probationary certificate may be issued 
to a candidate for a certification class other than classroom teacher who 
meets the requirements and conditions, including the subject matter 
knowledge requirement, prescribed in §230.37 of this title. 

(i) A candidate for an intern or probationary certifi-
cate in a certification class other than classroom teacher must meet all 
requirements established by the recommending EPP, which shall be 
based on the qualifications and requirements for the class of certifica-
tion sought and the duties to be performed by the holder of a probation-
ary certificate in that class. 

(ii) An EPP may recommend an additional 
practicum under a probationary certificate if: 

(I) the EPP certifies that the first practicum was 
not successful, the EPP has developed a plan to address any deficiencies 
identified by the candidate and the candidate's field supervisor, and the 
EPP implements the plan during the additional practicum; or 

(II) the EPP certifies that the first practicum was 
successful and that the candidate is making satisfactory progress to-
ward completing the EPP before the end of the additional practicum. 

(D) A practicum is successful when the field supervisor 
and the site supervisor recommend to the EPP that the candidate should 
be recommended for a standard certificate. 

(7) [(4)] Subject to all the requirements of this section, the 
TEA may approve a school that is not a public school accredited by the 
TEA as a site for field-based experience, internship, clinical teaching, 
and/or practicum. 

(A) All Department of Defense Education Activity 
(DoDEA) schools, wherever located, and all schools accredited by the 
Texas Private School Accreditation Commission (TEPSAC) are ap-
proved by the TEA for purposes of field-based experience, internship, 
clinical teaching, and/or practicum. 

(B) An EPP may file an application with the TEA for 
approval, subject to periodic review, of a public school, a private 
school, or a school system located within any state or territory of the 
United States, as a site for field-based experience [or for video or other 
technology-based depiction of a school setting]. The application shall 
be in a form developed by the TEA staff and shall include, at a mini-
mum, evidence showing that the instructional standards of the school 
or school system align with those of the applicable Texas Essential 
Knowledge and Skills (TEKS) and SBEC certification standards. 

(C) An EPP may file an application with the TEA for 
approval, subject to periodic review, of a public or private school lo-
cated within any state or territory of the United States, as a site for an 
internship, clinical teaching, and/or practicum required by this chapter. 
The application shall be in a form developed by the TEA staff and shall 
include, at a minimum: 

(i) the accreditation(s) held by the school; 

(ii) a crosswalk comparison of the alignment of the 
instructional standards of the school with those of the applicable TEKS 
and SBEC certification standards; 

(iii) the certification, credentials, and training of the 
field supervisor(s) who will supervise candidates in the school; and 

(iv) the measures that will be taken by the EPP to 
ensure that the candidate's experience will be equivalent to that of a 
candidate in a Texas public school accredited by the TEA. 

(D) An EPP may file an application with the TEA 
[SBEC] for approval, subject to periodic review, of a public or private 
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school located outside the United States, as a site for clinical teaching, 
internship, or practicum required by this chapter. The application 
shall be in a form developed by the TEA staff and shall include, 
at a minimum, the same elements required in subparagraph (C) of 
this paragraph for schools located within any state or territory of the 
United States, with the addition of a description of the on-site program 
personnel and program support that will be provided and a description 
of the school's recognition by the U.S. State Department Office of 
Overseas Schools. 

(f) [(e)] Mentors, cooperating teachers, and site supervisors 
[Campus Mentors and Cooperating Teachers]. In order to support a 
new educator and to increase educator [teacher] retention, an EPP shall 
collaborate with the campus or district administrator to assign each 
candidate a [campus] mentor during the candidate's [his or her] in-
ternship, [or] assign a cooperating teacher during the candidate's clin-
ical teaching experience, or assign a site supervisor during the candi-
date's practicum. If an individual who meets the certification category 
and/or experience criteria for a cooperating teacher, mentor, or site su-
pervisor is not available, the EPP and campus or district administra-
tor shall assign an individual who most closely meets the criteria and 
document the reason for selecting an individual that does not meet the 
criteria. The EPP is responsible for providing mentor, [and/or] coop-
erating teacher, and/or site supervisor training that relies on scientif-
ically-based research, but the program may allow the training to be 
provided by a school, district, or regional education service center if 
properly documented. 

(g) [(f)] Ongoing educator preparation program support for 
initial certification of teachers [Educator Preparation Program Support 
for Initial Certification of Teachers]. Supervision of each candidate 
shall be conducted with the structured guidance and regular ongoing 
support of an experienced educator who has been trained as a field su-
pervisor. Supervision provided on or after September 1, 2017, must 
be provided by a field supervisor who has completed TEA-approved 
observation training. The initial contact, which may be made by tele-
phone, email, or other electronic communication, with the assigned 
candidate must occur within the first three weeks of assignment. For 
each formal observation, the [The] field supervisor shall participate in 
an individualized pre-observation conference with the candidate, doc-
ument educational [instructional] practices observed;[,] provide writ-
ten feedback through an individualized, synchronous, and interactive 
post-observation conference with the candidate;[,] and provide a copy 
of the written feedback to the candidate's cooperating teacher or men-
tor. Neither the pre-observation conference nor the post-observation 
conference need to be onsite. For candidates participating in an intern-
ship, the field supervisor shall provide a copy of the written feedback to 
the candidate's supervising campus administrator. Formal observations 
by the field supervisor conducted through collaboration with school or 
district personnel can be used to meet the requirements of this subsec-
tion. Informal observations and coaching shall be provided by the field 
supervisor as appropriate. In a clinical teaching experience, the field 
supervisor shall collaborate with the candidate and cooperating teacher 
throughout the clinical teaching experience. For an internship, the field 
supervisor shall collaborate with the candidate, mentor, and supervis-
ing campus administrator throughout the internship. 

(1) Each formal observation must be at least 45 minutes in 
duration, must be conducted by the field supervisor, and must be on the 
candidate's site in a face-to-face setting. 

(2) An EPP must provide the first formal observation 
within the first third of all clinical teaching assignments and the first 
six weeks of all internship assignments. 

(3) For an internship under an intern certificate or an addi-
tional internship described in subsection (e)(2)(C)(v)(I) of this section, 

an EPP must provide a minimum of three [two] formal observations 
during the first half [four months] of the internship [assignment] and 
a minimum of two [one] formal observations [observation] during the 
last half [five months] of the internship [assignment]. 

(4) For a first-year internship under a probationary certifi-
cate or an additional internship described in subsection (e)(2)(C)(v)(II) 
of this section, an EPP must provide a minimum of one formal observa-
tion during the first third of the assignment, a minimum of one formal 
observation during the second third of the assignment, and a minimum 
of one formal observation during the last third of the assignment. 

(5) If an internship under an intern certificate or an addi-
tional internship described in subsection (e)(2)(C)(v)(I) of this section 
involves certification in more than one certification category that can-
not be taught concurrently during the same period of the school day, 
an EPP must provide a minimum of three observations in each assign-
ment. For each assignment, the EPP must provide at least two formal 
observations during the first half of the internship and one formal ob-
servation during the second half of the internship. 

(6) For a first-year internship under a probationary certifi-
cate or an additional internship described in subsection (e)(2)(C)(v)(II) 
of this section that involves certification in more than one certification 
category that cannot be taught concurrently during the same period of 
the school day, an EPP must provide a minimum of one formal obser-
vation in each of the assignments during the first half of the assignment 
and a minimum of one formal observation in each assignment during 
the second half of the assignment. 

(7) [(4)] For a 14-week, full-day clinical teaching 
assignment, an EPP must provide a minimum of one formal obser-
vation [three observations] during the first third of the assignment, a 
minimum of one formal observation during the second third of the 
assignment, and a minimum of one formal observation during the last 
third of the assignment [which is a minimum of 12 weeks]. 

(8) For a 28-week, half-day clinical teaching assignment, 
an EPP must provide a minimum of two formal observations during the 
first half of the assignment and a minimum of two formal observations 
during the last half of the assignment. 

(h) [(g)] Ongoing educator preparation program support 
for certification in a certification class other than classroom teacher 
[Educator Preparation Program Support for Professional Certification]. 
Supervision of each candidate shall be conducted with the structured 
guidance and regular ongoing support of an experienced educator 
who has been trained as a field supervisor. Supervision provided on 
or after September 1, 2017, must be provided by a field supervisor 
who has completed TEA-approved observation training. The initial 
contact, which may be made by telephone, email, or other electronic 
communication, with the assigned candidate must occur within the 
first quarter [three weeks] of the assignment. For each formal obser-
vation, the [The] field supervisor shall participate in an individualized 
pre-observation conference with the candidate; document educational 
[professional] practices observed;[,] provide written feedback through 
an individualized, synchronous, and interactive post-observation 
conference with the candidate;[,] and provide a copy of the written 
feedback to the candidate's site supervisor. Neither the pre-observation 
conference nor the post-observation conference need to be onsite. 
Formal observations conducted through collaboration with school or 
district personnel can be used to meet the requirements of this subsec-
tion. Informal observations and coaching shall be provided by the field 
supervisor as appropriate. The field supervisor shall collaborate with 
the candidate and site supervisor throughout the practicum experience. 
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(1) Formal observations [Observations] must be at least 
135 minutes in duration in total throughout the practicum and must be 
conducted by the field supervisor. 

(2) At least one of the formal observations must be on the 
candidate's site in a face-to-face setting. 

(3) If a formal observation is not conducted on the can-
didate's site in a face-to-face setting, the formal observation may be 
provided by use of electronic transmission or other video or technol-
ogy-based method. A formal observation that is not conducted on 
the candidates' site in a face-to-face setting must include a pre- and 
post-conference. 

[(2) An EPP must provide the first observation within the 
first six weeks of all assignments.] 

(4) [(3)] An EPP must provide a minimum of one formal 
observation within the first third of the practicum, one formal observa-
tion within the second third of the practicum, and one formal observa-
tion within the final third of the practicum [three observations during 
the term of the practicum]. 

(i) [(h)] Exemptions [Exemption]. 

(1) Under the Texas Education Code (TEC), §21.050(c), 
a candidate who receives a bachelor's degree required for a teaching 
certificate on the basis of higher education coursework completed while 
receiving an exemption from tuition and fees under the TEC, §54.363, 
is exempt from the requirements of this chapter relating to field-based 
experience, [or] internship, or [consisting of] clinical teaching. 

(2) Under the TEC, §21.0487(c)(2)(B), a candidate's em-
ployment by a school or district as a Junior Reserve Officer Training 
Corps instructor before the person was enrolled in an EPP or while the 
person is enrolled in an EPP is exempt from any clinical teaching, in-
ternship, or field-based experience program requirement. 

§228.40. Assessment and Evaluation of Candidates for Certification 
and Program Improvement. 

(a) To ensure that a candidate for educator certification is pre-
pared to receive a standard certificate, the [entity delivering] educator 
preparation program (EPP) shall establish benchmarks and structured 
assessments of the candidate's progress throughout the EPP [educator 
preparation program (EPP)]. 

(b) An EPP is responsible for ensuring that each candidate is 
adequately prepared to pass the appropriate content certification ex-
amination(s) required for certification, unless a candidate passes the 
appropriate content certification examination(s) as a requirement for 
admission to an EPP. 

(c) Upon the written request of the candidate, an EPP may pre-
pare a candidate and grant test approval for a classroom teacher cer-
tificate category other than the category for which the candidate was 
initially admitted to the EPP. 

(d) [(b)] An EPP shall determine the readiness of each candi-
date to take the appropriate certification examination [assessment] of 
content, pedagogy, and professional responsibilities, including profes-
sional ethics and standards of conduct. An EPP shall not grant test ap-
proval for a certification examination [the pedagogy and professional 
responsibilities assessment] until a candidate has met all of the require-
ments for admission to the EPP [program] and has been contingently 
or formally admitted [fully accepted] into the EPP. 

(e) [(c)] For the purposes of EPP improvement, an entity shall 
continuously evaluate the design and delivery of the EPP components 

[educator preparation curriculum] based on performance data, scientif-
ically-based research practices, and the results of internal and external 
feedback and assessments. 

(f) [(d)] An EPP shall retain documents that evidence a candi-
date's eligibility for admission to the program and evidence of comple-
tion of all program requirements for a period of five years after a candi-
date completes, withdraws from, or is discharged or released from the 
program [completion]. 

§228.50. Professional Conduct. 
During the period of preparation, the educator preparation program 
shall ensure that the individuals preparing candidates and the candi-
dates themselves understand and adhere to Chapter 247 of this title (re-
lating to Educators' Code of Ethics). 

§228.60. Implementation Date. 
[(a)] The provisions of this chapter that were in effect on the 

date an educator preparation program (EPP) candidate was admitted 
to an EPP shall determine the program requirements applicable to that 
candidate. 

[(b) All provisions in this chapter, except the total clock-hour 
training requirement, shall apply to §230.39 of this title (relating to 
Temporary Teacher Certificates).] 

§228.70. Complaints and Investigations Procedures. 
(a) Purpose. Texas Education Agency (TEA) staff shall main-

tain a process through which a candidate or former candidate in an edu-
cator preparation program (EPP), an applicant for candidacy in an EPP, 
an employee or former employee of an EPP, a cooperating teacher, a 
mentor, a site supervisor, or an administrator in a public [school dis-
trict, charter school,] or private school that serves as a site for clinical 
teaching, internship, or practicum experiences may submit, in accor-
dance with subsection (c)(1) of this section, a complaint about an EPP 
for investigation and resolution. 

(b) EPP responsibilities. 

(1) The EPP shall adopt and send to TEA staff, for inclu-
sion in the EPP's records, a complaint procedure that requires the EPP 
to timely attempt to resolve complaints at the EPP level before a com-
plaint is filed with TEA staff. 

(2) The EPP shall post on its website a link to the TEA 
complaints website and information regarding how to file a complaint 
under the EPP's complaint policy. 

(3) The EPP shall post a notification at all of its physical 
site(s) used by employees and candidates, in a conspicuous location, 
information regarding filing a complaint with TEA staff in accordance 
with subsection (c)(1) of this section. 

(4) Upon request of an individual, the EPP shall provide in-
formation in writing regarding filing a complaint under the EPP's com-
plaint policy and the procedures to submit a complaint to TEA staff in 
accordance with subsection (c)(1) of this section. 

(c) TEA responsibilities. 

(1) Filing a complaint. TEA staff will develop a complaint 
form to standardize information received from an individual making a 
complaint against an EPP. The complaint form will be available on the 
TEA website. All complaints filed against an EPP must be in writing 
on the complaint form. The written complaint must clearly state the 
facts that are the subject of the complaint and must state the measures 
the complainant has taken to attempt resolution of the complaint with 
the EPP. Anonymous complaints may not be accepted or investigated. 
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(2) Processing the complaint. 

(A) TEA staff will record all complaints in the TEA 
complaints tracking system. Each complaint, no matter the severity, 
shall be assigned a tracking number. 

(B) The complaint will be forwarded to the division re-
sponsible for educator preparation for further action, including assess-
ing the complaint, providing a severity status and prioritizing the com-
plaint accordingly, and determining jurisdiction. 

(C) If TEA staff determines that the complaint is not 
within the State Board for Educator Certification's (SBEC's) jurisdic-
tion, TEA staff shall notify the complainant that the complaint will 
be closed without action for lack of jurisdiction. TEA staff and the 
SBEC do not have jurisdiction over complaints related to contractual 
arrangements with an EPP, commercial issues, obtaining a higher grade 
or credit for training, or seeking reinstatement to an EPP. 

(D) If TEA staff determines the complainant knew or 
should have known about the events giving rise to a complaint more 
than two years before the earliest date the complainant filed a complaint 
with either TEA staff or the EPP, TEA staff will notify the complainant 
that the complaint will be closed without action. 

(E) If a complainant has not exhausted all applicable 
complaint and appeal procedures that the EPP has established to ad-
dress complaints, TEA staff may delay initiating an investigation until 
the EPP's complaint and appeal process is complete. 

(3) Investigating the complaint. 

(A) If TEA staff determines a complaint is within the 
SBEC's jurisdiction, TEA staff will notify the respondent EPP that a 
complaint has been made, provide a summary of the allegations in the 
complaint, and request that the EPP respond to the complaint. 

(B) TEA staff may request further information from the 
individual and from the EPP. 

(C) An EPP shall: 

(i) cooperate fully with any SBEC investigation; and 

(ii) respond within 21 business days of receipt to re-
quests for information regarding the complaint(s) and other requests 
for information from the TEA, except where: 

(I) TEA staff imposes a different response date; 
or 

(II) the EPP is unable to meet the initial response 
date and requests and receives a different response date from TEA staff. 

(D) If an EPP fails to comply with subparagraph (C) of 
this paragraph, the SBEC may amend the complaint to reflect the viola-
tion and may deem admitted the violation of SBEC rules and/or Texas 
Education Code (TEC), Chapter 21, alleged in the original complaint. 

(4) Resolving the complaint. 

(A) Upon completion of an investigation, TEA staff 
will notify both the individual and the EPP in writing of the findings 
of the investigation. If TEA staff finds that a violation occurred, the 
notice will specify the statute and/or rule that was alleged to have been 
violated. 

(B) Each party will have ten business days to present 
additional evidence or to dispute the findings of the investigation. 

(C) After reviewing any additional evidence, if TEA 
staff finds that no violation has occurred, the complaint will be closed 
and TEA staff will notify both parties in writing. 

(D) After reviewing any additional evidence, if TEA 
staff finds that the EPP has violated SBEC rules and/or TEC, Chap-
ter 21, the following provisions apply. 

(i) TEA staff will notify the EPP in writing and spec-
ify for each violation the seriousness and extent of the violation, includ-
ing whether the EPP has been found to have violated that statute and/or 
rule previously. 

(ii) Within ten business days of TEA staff notifying 
the EPP in writing that a violation has occurred, the EPP and TEA 
staff will collaboratively develop and agree to a timely resolution of 
each violation. If the parties cannot agree on a resolution within ten 
business days, TEA staff will unilaterally propose a resolution within 
ten business days of TEA staff issuing the violation notice. 

(iii) If the EPP complies with the agreed or proposed 
resolution, the investigation is closed and results recorded in accor-
dance with subparagraph (E) of this paragraph. 

(iv) If the EPP does not comply with the agreed or 
proposed resolution within the timelines set out in the resolution, TEA 
staff will make a recommendation that the SBEC impose sanctions af-
fecting the EPP's accreditation status in accordance with §229.5 of this 
title (relating to Accreditation Sanctions and Procedures) and/or con-
tinuing approval status in accordance with §229.6 of this title (relating 
to Continuing Approval). 

(v) The EPP shall be entitled to an informal review 
of the proposed recommendation for sanctions under the conditions and 
procedures set out in §rt229.7 of this title (regarding Informal Review 
of Texas Education Agency Recommendations). 

(E) The final disposition of the complaint will be 
recorded in the TEA complaints tracking system. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604136 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

CHAPTER 229. ACCOUNTABILITY SYSTEM 
FOR EDUCATOR PREPARATION PROGRAMS 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 TAC §§229.1 - 229.9 and repeal of 19 TAC 
§229.21, concerning an accountability system for educator 
preparation programs (EPPs). The SBEC rules in 19 TAC 
Chapter 229 establish the process used for issuing annual 
accreditation ratings for all EPPs. The proposed amendments 
to 19 TAC §§229.1 - 229.9 and the proposed repeal of 19 
TAC §229.21 would include changes as the result of recent 
legislative changes, SBEC input, stakeholder input, and input 
received from staff at the Texas Education Agency (TEA). 

The Texas Education Code (TEC), §21.045, states that the 
SBEC shall propose rules establishing standards to govern 
the approval and continuing accountability of all EPPs. At 
the January 2015 SBEC work session, the SBEC members 
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received three presentations on educator quality as it pertains 
to EPPs in the state of Texas. The Texas Teaching Commission, 
the Council for the Accreditation of Educator Preparation, and 
the National Council on Teacher Quality provided state and 
national perspectives on educator quality in relation to Texas 
EPPs. SBEC members provided feedback to TEA staff on those 
presentations. Specifically, as it relates to 19 TAC Chapter 229, 
the SBEC requested policy options that focus on raising EPP 
standards, improving teacher preparation programs, and new 
and improved ways to train better teachers. The TEA staff also 
convened three stakeholder meetings in December 2015 and 
three stakeholder meetings in June 2016 to gather input on the 
proposed revisions to 19 TAC Chapter 229. 

General Provisions and Purpose of Accountability System for 
Educator Preparation Programs 

The SBEC proposes amending the language in 19 TAC 
§229.1(a) to replace certification field with certification class 
or category. This would align the language used in 19 TAC 
Chapters 227, 228, 230, and 233. 

Definitions 

The SBEC proposes that the definitions of accredited institution 
of higher education and site supervisor be added for clarity and 
alignment between other chapters in the TAC. The SBEC pro-
poses that the definitions of candidate, clinical teaching, coop-
erating teacher, educator preparation program, field supervisor, 
internship, and practicum be amended for clarity and alignment 
between other chapters in the TAC. The SBEC proposes that 
the definitions of completer and educator preparation program 
data be amended for clarity, that the definition of campus-based 
mentor be replaced by mentor for clarity and alignment between 
other chapters in the TAC, and that the definitions of alternative 
certification program, institutional report, and scaled score be re-
moved because the terms are not referenced in the chapter. 

The SBEC proposes that the definition of certification field be 
replaced by certification category and certification class so that 
the definitions align with 19 TAC Chapters 227, 228, 230, and 
233. The definitions would include "also referred to as certifica-
tion field" so that the common term for categories and classes 
can continue to be used by TEA staff and EPPs. To align the 
definitions across all chapters, the SBEC proposes that these 
changes be made in 19 TAC §229.2 with conforming changes 
made throughout the chapter. 

In accordance with the TEC, §21.045(a)(5), as amended by 
House Bill (HB) 2205, 84th Texas Legislature, Regular Session, 
2015, the SBEC proposes adding a definition of new teacher 
as the first year of employment as a classroom teacher under 
a standard certificate after completing an EPP. In accordance 
with the TEC, §21.0441, as added by HB 2205, 84th Texas 
Legislature, Regular Session, 2015, the SBEC proposes adding 
a definition of incoming class. 

The SBEC proposes amending the definition of beginning 
teacher to clarify that it means a classroom teacher with less 
than three years of experience and is used for the purpose of im-
plementing the TEC, §21.045(a)(3), in this chapter. The SBEC 
also proposes amending the definition of first-year teacher to 
clarify that it is used for the purpose of implementing the TEC, 
§21.045(a)(2), in this chapter. 

The SBEC proposes moving the definition of pass rate to the 
determination of accreditation status section. In addition, the 
definitions would be renumbered accordingly. 

Required Submissions of Information, Surveys, and Other Data 

In accordance with the TEC, §21.045(a)(5), as amended by HB 
2205, 84th Texas Legislature, Regular Session, 2015, and the 
TEC, §21.0441, as added by HB 2205, 84th Texas Legislature, 
Regular Session, 2015, the SBEC proposes amending and 
adding language in 19 TAC §229.3(a), (e), and (f) to clarify 
who is required to provide data and when the data is required 
to be submitted. The SBEC also proposes amending these 
subsections to clarify that the data and information required to 
be provided is set forth in subsections (e) and (f). 

In accordance with the TEC, §21.045, as amended by HB 2205, 
84th Texas Legislature, Regular Session, 2015, and §21.0452, 
as amended by HB 2205, 84th Texas Legislature, Regular Ses-
sion, 2015, the SBEC proposes replacing the figure in 19 TAC 
§229.3(f)(1) to clarify data that is required to be collected and 
reported. 

The collection and reporting of new annual performance report 
data includes the results of teacher satisfaction surveys; data re-
lated to field supervision of candidates completing clinical teach-
ing and internships; the number of teachers employed under 
standard certificates within one year of completing an EPP; the 
amount of time required by candidates employed as beginning 
teachers under probationary certificates to be issued standard 
certificates; the ratio of field supervisors to candidates complet-
ing clinical teaching or an internship; and any other information 
necessary to assess effectiveness of the program on the basis of 
teacher retention and success criteria such as the performance 
of candidates on all examinations approved by an EPP and the 
percentage of applicants who are admitted to a program. 

The collection and reporting of new consumer information data 
includes for each semester, the average ratio of field supervi-
sors to candidates completing clinical teaching and internships; 
the percentage of teachers employed under a standard teaching 
certificate within one year of completing an EPP; and the results 
of teacher satisfaction surveys. 

Determination of Accreditation Status 

In accordance with the TEC, §21.045(a), as amended by HB 
2205, 84th Texas Legislature, Regular Session, 2015, the SBEC 
proposes amending language in 19 TAC §229.4(a) to include dis-
aggregation of EPP accountability indicators by race. The SBEC 
proposes amending language in 19 TAC §229.4(a)(4) to include 
candidates completing clinical teaching in the performance stan-
dards related to field supervision. The SBEC proposes adding 
19 TAC §229.4(a)(5) to include the teacher satisfaction survey 
indicator into rule. The performance standard would be set after 
the teacher satisfaction survey is piloted during the 2016 - 2017 
academic year. The SBEC also proposes amending language in 
19 TAC §229.4(d) and (e) to align with the accreditation indica-
tors in subsection (a) and include race as a way to disaggregate 
EPP candidates. 

The SBEC proposes that the current definition of pass rate and 
the performance standard of 80% on all certification examina-
tions in 19 TAC §229.4(a)(1) continue to be used for accredita-
tion purposes for the 2016 - 2017 academic year. The SBEC 
proposes a new pass rate to be used for accreditation purposes 
after the 2016 - 2017 academic year. This pass rate would in-
clude, for each academic year, the percent of candidates who 
passed an examination that was approved by the EPP and re-
quired for the certification field in which the EPP is preparing 
or has prepared the candidate within the first two attempts. The 
amended definition would also include examination attempts that 
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may occur in the academic years while a candidate is enrolled 
or after a candidate has completed a program. The amended 
definition would create a higher and more transparent standard 
for this accreditation indicator. 

The SBEC also proposes setting a separate performance stan-
dard for the results of Pedagogy and Professional Responsibil-
ities (PPR) and non-PPR examinations after the 2016 - 2017 
academic year. The performance standard for PPR examina-
tions would use the new pass rate, be set at 80% for the 2016 -
2017 academic year, and would be used for reporting purposes 
only. Beginning with the 2017 - 2018 academic year, the perfor-
mance standard would be set at 85% for the 2017 - 2018 aca-
demic years and 90% for the 2018 - 2019 academic years and 
beyond. The performance standard for the non-PPR examina-
tion would also use the new pass rate, be set at 70% for the 2016 
- 2017 academic year, and would be used for reporting purposes 
only. Beginning with the 2017 - 2018 academic year, the perfor-
mance standard would also increase by 5% until it reaches 90% 
for the 2020 - 2021 academic year and beyond. As required 
by the TEC, §21.045(a)(1), the results of certification examina-
tions are required to be used as part of the accreditation status 
of an EPP. Separating PPR examination results from non-PPR 
examination results would provide more transparency in the ac-
countability system. Lowering the performance standard below 
the current standard of 80% and considering 2016 - 2017 as a 
reporting year would provide EPPs time to evaluate and make 
changes to their programs before the performance standards 
would be used for accreditation purposes. Incrementally rais-
ing the standard by 5% each year would be a similar method for 
raising the performance standard to what the SBEC has done in 
the past. Raising the performance standard beyond the current 
standard of 80% to 90% would comport with the SBEC's request 
for policy options that focus on raising EPP standards and im-
proving teacher preparation programs. 

The SBEC proposes amending language in 19 TAC §229.4(a)(2) 
to set a performance standard for the results of a principal sur-
vey of first-year teachers. The performance standard would be 
defined as the percentage of first-year teachers who were ap-
praised as sufficiently prepared or well prepared. The perfor-
mance standard would be 70% for the 2016 - 2017 academic 
year and would be used for reporting purposes only. Beginning 
with the 2017 - 2018 academic year, the performance standard 
would increase by 5% until it reaches 90% for the 2020 - 2021 
academic year and beyond. The use of first-year teacher per-
formance data is required by the TEC, §21.045(a)(2), and the 
recommended performance standards are based on the results 
of SBEC-approved surveys that have been piloted for several 
years. Incrementally raising the standard by 5% each year would 
be a similar method for raising the performance standard to what 
the SBEC has done in the past. Raising the performance stan-
dard to 90% would comport with the SBEC's request for pol-
icy options that focus on raising EPP standards and improving 
teacher preparation programs. 

The SBEC proposes amending the language in 19 TAC 
§229.4(a)(4) to set the performance standards for the frequency, 
duration, and quality of field supervision of clinical teachers 
and intern teachers. The performance standard for the fre-
quency and duration of field supervision would be defined as 
the percentage of candidates who were observed by their field 
supervisor according to the requirements described in 19 TAC 
§228.35. For accreditation purposes, the performance standard 
for the frequency and duration of field supervision would be set 
at 95% for the 2016 - 2017 academic year for internship ob-

servations. For reporting purposes, the performance standard 
for the frequency and duration of field supervision would be set 
at 95% for the 2016 - 2017 academic year for internship and 
clinical teaching observations. For accreditation purposes, the 
performance standard for the frequency and duration of field su-
pervision would be set at 95% for the 2017 - 2018 academic year 
and beyond for internship and clinical teaching observations. 
The performance standard for the quality of field supervision 
would be based on an exit survey of candidates when they 
complete an EPP. The performance standard would be defined 
as the percentage of candidates who rate the field supervision 
as always or almost always providing the required components 
of structural guidance and ongoing support. The performance 
standard would be set at 85% for the 2016 - 2017 academic 
year and would be used for reporting purposes only. The per-
formance standard would increase to 90% for the 2017 - 2018 
academic year and beyond. The use of field supervision data 
is required by the TEC, §21.045(a)(4), and the recommended 
performance standards are based on the results of surveys that 
have been piloted for several years. Incrementally raising the 
standard by 5% each year would be a similar method for raising 
the performance standard to what the SBEC has done in the 
past. Raising the performance standard to 90% would comport 
with the SBEC's request for policy options that focus on raising 
EPP standards and improving teacher preparation programs. 

In accordance with the TEC, §21.045(a), as amended by HB 
2205, 84th Texas Legislature, Regular Session, 2015, the SBEC 
proposes amending language in 19 TAC §229.4(g) to include dis-
aggregation of EPP accountability indicators by race. Because 
the TEC, §21.045(a), requires the SBEC to propose rules that 
disaggregate EPP performance data by race, ethnicity, and gen-
der, the SBEC proposes that current 19 TAC §229.4(g)(2) be re-
moved and that 19 TAC §229.4(g)(1) and proposed subsection 
(g)(2), (3), and (4) be amended to include groups disaggregated 
by race, ethnicity, and gender if the group contains more than 
10 candidates. This would be a decrease from the current small 
group exception of 20, but a small group size of 10 would provide 
more transparency as to how EPPs are preparing candidates of 
different genders, races, and ethnicities. A small group size of 
10 is also used for the kindergarten-Grade 12 accountability sys-
tem. The small group exception would not be applied to compli-
ance with the frequency and duration of field supervisor obser-
vations. The SBEC proposes amending language in proposed 
subsection (g)(3) and (4) to clarify how two- and three-year cu-
mulated group performance is calculated. The SBEC proposes 
amending language in 19 TAC §229.4(g) to remove certification 
field as a disaggregated group for accreditation status determi-
nation but retain language in 19 TAC §229.5(c) so that approval 
to offer a certification class or category may be revoked if per-
formance standards are not met by the EPP for three consec-
utive years. The SBEC also proposes amending language in 
proposed subsection (g)(5) to clarify that the SBEC, rather than 
TEA staff, may modify sanctions assigned to an EPP. 

Accreditation Sanctions and Procedures 

The SBEC proposes amending the language in 19 TAC 
§229.5(c)-(e) to replace certification field with certification class 
or category. This would align the language used in 19 TAC 
Chapters 227, 228, 230, and 233. The SBEC proposes amend-
ing the language in 19 TAC §229.5(d) to set the 2016 - 2017 
academic year as the first year that candidate performance in 
an individual certification class or category would be used for 
determining whether an EPP has failed to meet performance 
standards for three consecutive years. This would allow EPPs 
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to be held accountable under provisions that are clearer. To 
provide more consistency and clarity, the SBEC also proposes 
amending the language in 19 TAC §229.5(e) to align the small 
group exception and cumulating rules for individual certification 
classes and categories with the accreditation status determina-
tion rule in 19 TAC §229.4(g). 

Continuing Approval 

In accordance with the TEC, §21.0443(b), as amended by HB 
2205, 84th Texas Legislature, Regular Session, 2015, the SBEC 
proposes amending the language in 19 TAC §229.6(a) so that 
the continuing approval review indicators are congruent with 
those that are in the program approval process section of 19 
TAC Chapter 228. In accordance with the TEC, §21.0443(c), as 
amended by HB 2205, 84th Texas Legislature, Regular Session, 
2015, the SBEC proposes amending the language in 19 TAC 
§229.6(b) so that TEA staff makes a recommendation for contin-
uing approval of an EPP and the SBEC makes the final decision 
for continuing approval of an EPP. In accordance with the TEC, 
§21.0451(a), as amended by HB 2205, 84th Texas Legislature, 
Regular Session, 2015, the SBEC also proposes amending the 
language in 19 TAC §229.6(b) to add failure to comply with the 
TEC, Chapter 21, as a reason why TEA staff shall propose a 
recommendation to the SBEC relating to an EPP's approval to 
recommend candidates for educator certification. 

Informal Review of Texas Education Agency Recommendations 

The TEC, §21.0451, as amended by HB 2205, 84th Texas Leg-
islature, Regular Session, 2015, provides for a contested case 
hearing for an EPP if the SBEC seeks to revoke the EPP's ac-
creditation. Changes to the rule were not necessary to imple-
ment this requirement because the rule is already written in such 
a way to be in compliance with the change in law. 

The SBEC proposes amending the language in 19 TAC 
§229.7(a) to replace certification field with certification class 
or category. This would align the language used in 19 TAC 
Chapters 227, 228, 230, and 233. The SBEC proposes amend-
ing the language in 19 TAC §229.7(c) to allow the designee 
of an EPP's chief operating officer to make the request for an 
informal review. This would provide EPPs with flexibility in 
responding to a proposed recommendation for an order or a 
change in accreditation status. The SBEC proposes clarifying 
the language in 19 TAC §229.7(c)(2) so that EPPs have a better 
understanding of what they are responding to in an informal 
review request. The SBEC also proposes changing shall to may 
in 19 TAC §229.7(c)(3) to provide flexibility for EPPs in their 
informal review request responses. Cross references to other 
SBEC rules would also be updated. 

Contested Cases for Accreditation Revocation 

The SBEC proposes amending the language in 19 TAC 
§229.8(a) and (c) to replace certification field with certification 
class or category. This would align the language used in 19 
TAC Chapters 227, 228, 230, and 233. In accordance with the 
Texas Government Code, Chapter 2003, the SBEC proposes 
amending the language in 19 TAC §229.8(b) to remove a 
sentence that allows the provision to prevail in the event that 
there is a conflict with the rule or practice of the State Office of 
Administrative Hearings. The SBEC also proposes amending 
19 TAC §229.8(c) to clarify that the finality of an order from the 
SBEC would be made under the provisions of the Administrative 
Procedure Act. 

Fees for Educator Preparation Program Approval and Account-
ability 

The TEC, §21.041(d), allows the SBEC to propose rules to adopt 
fees to provide for the administrative cost of approving, renew-
ing the approval of, and appropriately ensuring the accountabil-
ity of EPPs. The SBEC proposes amending language in 19 
TAC §229.9(2) and (3) to clarify that the fees for continuing and 
discretionary approval reviews are assessed when a site visit 
is required for a review. These amendments would revise the 
fees to more adequately cover the cost of onsite reviews. The 
SBEC proposes adding 19 TAC §229.9(6) to add a fee for re-
viewing requests for out-of-state and out-of-country school sites 
for field-based experiences, clinical teaching, internships, and 
practicums. This fee would adequately cover the administrative 
cost of these types of reviews. The SBEC proposes adding lan-
guage in 19 TAC §229.9(7) to add a fee to adequately cover the 
costs of administering the accreditation, annual performance, 
and consumer information requirements for EPPs as required 
by the TEC, §21.045 and §21.0452. This fee would be collected 
in the fall of each academic year based on the number of can-
didates an EPP admitted the prior academic year. The revenue 
from the fees would be used to adequately cover the cost of the 
personnel, hardware, and contracted services that would be re-
quired to develop and maintain the internal and external systems 
needed to collect, analyze, and report data. The fee would be 
set at $55 per admitted candidate for the 2016 - 2017 and 2017 
- 2018 academic years and $35 per admitted candidate for the 
2018 - 2019 academic year and beyond. TEA staff would provide 
annual updates to the SBEC on the revenues and expenditures 
related to this new fee as well as any recommendations to lower 
or raise the fee to adequately cover costs related to Accountabil-
ity System for Educator Preparation Programs technology sys-
tems. 

Transitional Provisions 

The SBEC proposes repealing 19 TAC §229.21 because up-
dated transitional provisions have been added to language in 19 
TAC §229.4 and §229.5. 

The proposed rule actions would have additional procedural and 
reporting implications as a result of the new annual performance 
report data and new consumer information data proposed in 19 
TAC §229.3(f), enacted in the TEC, §21.045 and §21.0452, as 
amended by HB 2205, 84th Texas Legislature, Regular Session, 
2015. The proposed rule actions would have no additional locally 
maintained paperwork requirements. 

FISCAL NOTE. Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that for the first 
five-year period the proposed rule actions are in effect there 
would be additional costs for state and local government as a 
result of enforcing or administering the proposed rule actions. 

The following fiscal implications are based on costs for state 
government (ESCs and public universities), local government 
(public community colleges, counties, open-enrollment charter 
schools, and school districts), and small business and microbusi-
ness EPPs for fiscal years (FYs) 2017 - 2021. There would also 
be costs for state government (TEA) for FYs 2017 - 2021. The 
effect on the TEA of the proposed costs would be offset by the 
effect of increases in the EPP approval and accountability fee 
structure in 19 TAC §229.9. 

The proposed rule actions to 19 TAC Chapter 229 would in-
crease TEA costs of administering the Accountability System 
for Educator Preparation Programs (ASEP) as authorized by 
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the TEC, §21.045 and §21.0452. The proposed amendment 
to 19 TAC §229.9 would add fees to more adequately cover 
the administrative costs of administering the ASEP and approv-
ing applications for out-of-state and out-of-country school sites 
for field-based experiences, clinical teaching, internships, and 
practicums for EPPs as authorized by the TEC, §21.041. The 
proposed amendment to 19 TAC §229.9 would also amend the 
five-year and discretionary continuing approval review fees so 
that a fee would be charged only if the review required a visit by 
TEA staff. 

TEA estimates the total costs for state government-operated 
EPPs at $1,039,500 in FYs 2018 - 2019 and $647,500 in 
FYs 2020 - 2021. TEA estimates the total costs for local 
government-operated EPPs at $80,500 in FYs 2018 - 2019 
and $46,500 in FYs 2020 - 2021. TEA estimates the total 
costs for small businesses and microbusinesses that operate 
EPPs at $787,500 in FYs 2018 - 2019 and $501,500 in FYs 
2020 - 2021. TEA estimates the total increase in revenue for 
SBEC at $2,020,500 in FYs 2018 - 2019 and $1,248,500 in 
FYs 2020 - 2021. The estimated costs and revenue include 
fees to cover the cost of administering the accreditation, annual 
performance report, and consumer information requirements 
for EPPs; processing applications for field-based experiences, 
clinical teaching, internships, and practicums to be filed by 
EPPs; and the cost of continuing approval reviews that require 
visits. These estimated costs and revenues are based on 
the estimated number of applicants admitted to EPPs, the 
expected number of applications to be filed by EPPs, and the 
expected number of continuing approval review visits. No fee 
or revenue increases are proposed for the estimated FY 2017 
cost of $619,500 because the estimated cost of administering 
the accreditation, annual performance report, and consumer 
information requirements for EPPs has already been covered 
by the current appropriations act. While there are no direct 
costs for individuals required to comply with the proposed 
rule's provisions, the fees to cover the cost of administering 
the accreditation, annual performance report, and consumer 
information requirements for EPPs is expected to be passed on 
to individuals who are admitted to EPPs. 

The proposed amendments to 19 TAC §§229.3, 229.4, and 
229.5 would increase TEA costs of administering the accred-
itation, annual performance report, and consumer information 
requirements for EPPs. TEA estimates the total costs for 
administering the accreditation, annual performance report, and 
consumer information requirements for EPPs to be $2,013,500 
in FY 2018, $2,122,500 in FY 2019, and $1,289,000 in each 
year for FYs 2020 - 2021. These total costs include personnel 
costs (10 full-time equivalents) of $1,139,000 in each year for 
FYs 2018 - 2021 to develop and maintain the internal sys-
tems to collect, analyze, and report data; consultant costs of 
$824,500 for FY 2018, $933,500 for FY 2019, and $100,000 
in each year for FYs 2020 - 2021 to develop and maintain 
the external systems to collect, analyze, and report data; and 
equipment costs of $50,000 in each year for FYs 2017 - 2021 to 
support the development and maintenance of the internal and 
external systems. The estimated FY 2017 cost of $619,500 for 
administering the accreditation, annual performance report, and 
consumer information requirements for EPPs has already been 
covered by the current appropriations act. 

There would be an anticipated increase in local employment in 
the Region 13 Education Service Center geographic area as a 
result of the increased costs for administering the accreditation, 
annual performance report, and consumer information require-

ments for EPPs. This anticipated increase in local employment 
would include personnel (10 full-time equivalents) to develop and 
maintain the internal systems to collect, analyze, and report data. 
This anticipated increase in local employment would also include 
consultants to develop and maintain the external systems to col-
lect, analyze, and report data. The anticipated increase in local 
employment is $1,963,500 for FY 2018, $2,072,500 for FY 2019, 
and $1,239,000 for FYs 2020 - 2021. For FY 2017, there would 
be no costs because no staff would be hired until FY 2018. 

There would be an anticipated economic impact for small busi-
nesses and microbusinesses that serve as approved EPPs. It 
is estimated that the proposed amendment to 19 TAC §229.9 
would affect between 1-100 small businesses and 1-100 mi-
crobusinesses (businesses with 20 or fewer employees). The 
projected economic impact would consist of compliance costs 
such as the addition of fees to more adequately cover the admin-
istrative costs of administering the accreditation, annual perfor-
mance report, and consumer information requirements for EPPs 
and approving applications for out-of-state and out-of-country 
school sites for field-based experiences, clinical teaching, intern-
ships, and practicums for EPPs. 

In accordance with Texas Government Code, §2006.002, TEA 
conducted a regulatory flexibility analysis and assessed alterna-
tives to the proposed amendment to §229.9. Three alternatives 
that would minimize the adverse impacts on small businesses 
and microbusinesses include: 

1. Not adopting the new fees into rule; 2. Adopting a fee sched-
ule that charges small business and microbusiness EPPs less 
than other EPPs; and 3. Adopting a fee schedule that does not 
charge small business and microbusiness EPPs. 

TEA assessed alternatives, as described earlier, to the proposed 
amendment to 19 TAC §229.9 that would diminish the impact on 
small businesses and microbusinesses; however, it is not possi-
ble to provide regulatory flexibility on this matter for the reasons 
that follow. 

If the new fees were not adopted into rule, TEA would continue 
to process applications for out-of-state and out-of-country school 
sites for field-based experiences, clinical teaching, internships, 
and practicums without charging a fee to adequately cover the 
administrative costs of approving these applications. If new fees 
were not adopted into rule, the timeline for implementing the 
accreditation, annual performance report, and consumer infor-
mation requirements would need to be extended. If small busi-
nesses and microbusinesses were charged a lower fee or no fee, 
this would result in fees for other EPPs that would exceed what 
is required to adequately provide for the administrative costs of 
administering the ASEP and applications. 

The anticipated effect on local economy and the local employ-
ment impact statement required under Texas Government Code, 
§2001.022, is described earlier in this section. 

PUBLIC BENEFIT/COST NOTE. Mr. Franklin has determined 
that for the first five-year period the proposed rule actions are 
in effect the public and student benefit anticipated as a result of 
the proposed rule actions would be an accountability system that 
informs the public of the quality of educator preparation provided 
by each SBEC-approved EPP. The anticipated economic cost 
to persons who are required to comply with the proposed rule 
actions is described earlier under Fiscal Note. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND MI-
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CROBUSINESSES. The anticipated economic impact for small 
businesses and microbusinesses and the flexibility analysis, 
specified in Texas Government Code, §2006.002, are described 
earlier under Fiscal Note. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod on the proposal begins August 26, 2016, and ends Septem-
ber 26, 2016. The SBEC will take registered oral and written 
comments on the proposed amendments to 19 TAC §§229.1 -
229.9 and the proposed repeal of 19 TAC §229.21 at the Octo-
ber 7, 2016 meeting in accordance with the SBEC board operat-
ing policies and procedures. Comments on the proposal may be 
submitted to Cristina De La Fuente-Valadez, Rulemaking, Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701. Comments may also be submitted electronically to sbe-
crules@tea.texas.gov. All requests for a public hearing on the 
proposed rule actions submitted under the Administrative Pro-
cedure Act must be received by the Department of Educator 
Leadership and Quality, Texas Education Agency, 1701 North 
Congress Avenue, Austin, Texas 78701, Attention: Mr. Ryan 
Franklin, associate commissioner for educator leadership and 
quality, not more than 14 calendar days after notice of the pro-
posal has been published in the Texas Register on August 26, 
2016. 

19 TAC §§229.1 - 229.9 
STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code(TEC), §21.041(a), which allows 
the State Board for Educator Certification (SBEC) to adopt rules 
as necessary for its own procedures; the TEC, §21.041(b)(1), 
which states that the SBEC shall propose rules that provide for 
the regulation of educators and the general administration of 
TEC, Chapter 21, Subchapter B, in a manner consistent with 
TEC, Chapter 21, Subchapter B; the TEC, §21.041(d), which 
allows the SBEC to propose a rule adopting a fee for the ap-
proval or renewal of approval of an educator preparation pro-
gram (EPP), or for the addition of a certificate or field of certi-
fication to the scope of a program's approval. A fee imposed 
may not exceed the amount necessary, as determined by the 
SBEC, to provide for the administrative cost of approving, renew-
ing the approval of, and appropriately ensuring the accountability 
of EPPs; the TEC, §21.0441(c) and (d), which requires the SBEC 
to adopt rules setting certain admission requirements for EPPs; 
the TEC, §21.0443, which states that the SBEC shall propose 
rules to establish standards to govern the approval or renewal of 
approval of EPPs and certification fields authorized to be offered 
by an EPP. To be eligible for approval or renewal of approval, 
an EPP must adequately prepare candidates for educator certi-
fication and meet the standards and requirements of the SBEC. 
The SBEC shall require that each EPP be reviewed for renewal 
of approval at least every five years. The SBEC shall adopt an 
evaluation process to be used in reviewing an EPP for renewal 
of approval; the TEC, §21.045,which states that the board shall 
propose rules establishing standards to govern the continuing 
accountability of all EPPs; the TEC, §21.0451, which states that 
the SBEC shall propose rules for the sanction of EPPs that do not 
meet accountability standards and shall annually review the ac-
creditation status of each EPP. The costs of technical assistance 
required under TEC, §21.0451(a)(2)(A),or the costs associated 
with the appointment of a monitor under TEC, §21.0451(a)(2)(C), 
shall be paid by the sponsor of the EPP; and the TEC, §21.0452, 
which states that to assist persons interested in obtaining teach-
ing certification in selecting an EPP and assist school districts in 
making staffing decisions, the SBEC shall make certain specified 

information regarding educator programs in this state available 
to the public through the SBEC's Internet website. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §§21.041(a), (b)(1), and (d), 
21.0441(c) and (d), 21.0443, 21.045, 21.0451, and 21.0452. 

§229.1. General Provisions and Purpose of Accountability System 
for Educator Preparation Programs. 

(a) The State Board for Educator Certification (SBEC) is re-
sponsible for establishing standards to govern the continuing account-
ability of all educator preparation programs (EPPs). The rules adopted 
by the SBEC in this chapter govern the accreditation of each EPP that 
prepares individuals for educator certification. No candidate shall be 
recommended for any Texas educator certification class or category 
[field] except by an EPP that has been approved by the SBEC pur-
suant to Chapter 228 of this title (relating to Requirements for Educator 
Preparation Programs) and is accredited as required by this chapter. 

(b) The purpose of the accountability system for educator 
preparation is to assure that each EPP is held accountable for the 
readiness for certification of candidates completing the programs. 

(c) An accredited EPP may receive commendations for suc-
cess in areas identified by the SBEC. 

§229.2. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Academic year--If not referring to the academic year 
of a particular public, private, or charter school or institution of higher 
education, September 1 through August 31. 

(2) Accredited institution of higher education--An institu-
tion of higher education that, at the time it conferred the degree, was 
accredited or otherwise approved by an accrediting organization rec-
ognized by the Texas Higher Education Coordinating Board. 

(3) [(2)] ACT®--The college entrance examination from 
ACT®. 

(4) [(3)] Administrator--For purposes of the surveys and 
information required by this chapter, an educator whose certification 
would entitle him or her to be assigned as a principal or assistant prin-
cipal in Texas, whether or not he or she is currently working in such an 
assignment. 

[(4) Alternative certification program--An approved 
educator preparation program, delivered by entities described in 
§228.20(a) of this title (relating to Governance of Educator Prepara-
tion Programs), specifically designed as an alternative to a traditional 
undergraduate certification program, for individuals already holding 
at least a bachelor's degree.] 

(5) Beginning teacher--For purposes of the Texas Educa-
tion Code, §21.045(a)(3), and its implementation in this chapter, a 
classroom teacher with less than three years experience. 

[(6) Campus-based mentor--A certified educator assigned 
by the campus administrator who has completed mentor training; who 
guides, assists, and supports the beginning teacher; and who reports 
the beginning teacher's progress to that teacher's educator preparation 
program.] 

(6) [(7)] Candidate--An individual who has been formally 
or contingently admitted into an educator preparation program[, includ-
ing an individual who has been accepted on a contingency basis]; also 
referred to as an enrollee or participant. 
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(7) Certification category--A certificate type within a cer-
tification class; also referred to as certification field. 

(8) Certification class--A certificate, as described in 
§230.33 of this title (relating to Classes of Certification), that has 
defined characteristics; also referred to as certification field. 

[(8) Certification field--Academic or career and technical 
content fields, special education fields, specializations, or professional 
fields in which an entity is approved to offer certification.] 

(9) Clinical teaching--An assignment, as described in 
§228.35 of this title (relating to Preparation Program Coursework 
and/or Training). [A minimum 12-week, full-day or 24-week, half-day 
educator assignment through an educator preparation program at a 
public school accredited by the Texas Education Agency (TEA) or 
other school approved by the TEA for this purpose that may lead 
to completion of a standard certificate; also referred to as student 
teaching.] 

(10) Completer--[According to the Higher Education Act, 
"] A person who has met all the requirements of an approved [a state-ap-
proved] educator preparation program. In applying this definition, the 
fact that a person has or has not been recommended for a standard cer-
tificate or passed a certification examination shall not be used as criteria 
for determining who is a completer; also referred to as finisher. [" The 
term completer is no longer used to define the class of educator prepa-
ration program candidates subject to a determination of certification 
examination pass rate.] 

(11) Consecutively measured years--Consecutive years for 
which a group's performance is measured, excluding years in which the 
small group exception applies, in accordance with §229.4(g) of this title 
(relating to Determination of Accreditation Status). 

(12) Cooperating teacher--An individual, as described in 
§228.2 of this title (relating to Definitions), who guides, assists, and 
supports a candidate during a candidate's clinical teaching assignment. 
[The campus-based mentor teacher for the clinical teacher.] 

(13) Demographic group--Male and female, as to gender; 
the aggregate reporting categories established by the Higher Education 
Act, as to race and ethnicity. Each educator preparation program will 
assign a candidate to one gender demographic group and at least one 
Higher Education Act-established race or ethnicity group. 

(14) Educator preparation program --An entity that must be 
approved by the State Board for Educator Certification to recommend 
candidates in one or more educator certification classes or categories 
[fields]. 

(15) Educator preparation program data--Data elements 
reported to meet requirements under the Texas Education Code, 
§21.045(b) and §21.0452. 

(16) Examination--An examination or other test required 
by statute or any other State Board for Educator Certification rule cod-
ified in the Texas Administrative Code, Title 19, Part 7, that governs 
an individual's admission to an educator preparation program, certifi-
cation as an educator, continuation as an educator, or advancement as 
an educator. 

(17) Field supervisor--An individual, as described in 
§228.2 of this title (relating to Definitions), who is [A currently certi-
fied educator,] hired by an [the] educator preparation program[, who 
preferably has advanced credentials,] to observe candidates, monitor 
their performance, and provide constructive feedback to improve their 
effectiveness as educators. [A campus mentor or cooperating teacher, 
assigned as required by §228.35(e) of this title (relating to Preparation 

Program Coursework and/or Training), may not also serve as a field 
supervisor.] 

(18) First-year teacher [First year in the classroom]--For 
purposes of the Texas Education Code, §21.045(a)(2) [§21.045(a)(4)], 
and its implementation in this chapter, the first year of employment as 
a classroom teacher. 

(19) GPA--Grade point average. 

(20) GRE®--Graduate Record Examinations®. 

(21) Higher Education Act--Federal legislation consisting 
of the Higher Education Act of 1965 (20 United States Code, §1070 et 
seq.) and its subsequent amendments, which requires reports of edu-
cator preparation program performance data. 

(22) Incoming class--Individuals contingently or formally 
admitted between September 1 and August 31 of each year by an edu-
cator preparation program. 

[(22) Institutional report--Educator preparation program 
data reported to the United States Department of Education and the 
Texas Education Agency as required under the Higher Education Act.] 

(23) Internship--An assignment, as described in §228.35 of 
this title (relating to Preparation Program Coursework and/or Training). 
[A supervised, full-time educator assignment for one full school year 
at a public school accredited by the Texas Education Agency (TEA) 
or other school approved by the TEA for this purpose that may lead to 
completion of a standard certificate.] 

(24) Mentor--An individual, as described in §228.2 of this 
title (relating to Definitions), who guides, assists, and supports a can-
didate during a candidate's internship assignment. 

(25) New teacher--For purposes of the Texas Education 
Code, §21.045(a)(5), and its implementation in this chapter, the first 
year of employment as a classroom teacher under a standard certificate. 

[(24) Pass rate--For each academic year, the percent of tests 
passed by candidates who have finished all educator preparation pro-
gram requirements for coursework; training; and internship, clinical 
teaching, or practicum by the end of that academic year. For pur-
poses of determining the pass rate, candidates shall not be excluded 
because the candidate has not been recommended for certification, has 
not passed a certification examination, or is not considered a "com-
pleter" for purposes of the Higher Education Act or other applicable 
law. The pass rate is based solely on the examinations required to ob-
tain certification in the field(s) for which the candidate serves his or 
her internship, clinical teaching, or practicum. Examinations not re-
quired for certification in that field or fields, whether taken before or 
after admission to an educator preparation program, are not included. 
The rate reflects a candidate's success only on the last attempt made on 
the examination by the end of the academic year in which the candi-
date finishes the coursework; training; and internship, clinical teaching, 
or practicum program requirements, and does not reflect any attempts 
made after that year. The formula for calculation of pass rate is the 
number of successful (i.e., passing) last attempts made by candidates 
who have finished the specified educator preparation program require-
ments divided by the total number of last attempts made by those can-
didates.] 

(26) [(25)] Practicum--An assignment, as described in 
§228.35 of this title (relating to Preparation Program Coursework 
and/or Training). [A supervised professional educator assignment at 
a public school accredited by the Texas Education Agency (TEA) or 
other school approved by the TEA for this purpose that is in a school 
setting in the particular field for which a professional certificate is 
sought such as superintendent, principal, school counselor, school 
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librarian, educational diagnostician, reading specialist, and/or master 
teacher.] 

(27) [(26)] SAT®--The college entrance examination from 
the College Board. 

(28) Site supervisor--An individual, as described in §228.2 
of this title (relating to Definitions), who guides, assists, and supports 
a candidate during a candidate's practicum assignment. 

[(27) Scaled score--A conversion of a candidate's raw score 
on an examination or a version of the examination to a common scale 
that allows for a numerical comparison between candidates.] 

(29) [(28)] Texas Education Agency staff--Staff of the 
Texas Education Agency assigned by the commissioner of education 
to perform the State Board for Educator Certification's administrative 
functions and services. 

§229.3. Required Submissions of Information, Surveys, and Other 
Data. 

(a) Educator preparation programs (EPPs), EPP candidates, 
first-year teachers, new teachers, beginning teachers, field supervisors, 
[school principals and] administrators, [campus] mentors, site super-
visors, and cooperating teachers shall provide to the Texas Education 
Agency (TEA) staff all data and information required by this chapter, 
as set forth in subsections [subsection] (e)and (f) of this section [and 
the Texas Education Code (TEC), §21.045 and §21.0452]. 

(b) Any individual holding a Texas-issued educator certificate 
who fails to provide information required by this chapter and the TEC, 
§21.045 and §21.0452, as set forth in subsection (e) of this section, may 
be subject to sanction of his or her certificate, including the placement 
of restrictions, inscribed or non-inscribed reprimand, suspension, or 
revocation. 

(c) Any Texas public school that fails to provide information 
required by this chapter and the TEC, §21.045 and §21.0452, as set 
forth in subsection (e) of this section, may be referred to the commis-
sioner of education with a recommendation that sanctions upon its ac-
creditation status be imposed for failure to comply with this section and 
the TEC, §21.0452. 

(d) Any open-enrollment charter school that fails to provide 
information required by this chapter and the TEC, §21.045 and 
§21.0452, as set forth in subsection (e) of this section, may be referred 
to the commissioner of education with a recommendation that sanc-
tions be imposed for failure to comply with this section and the TEC, 
§21.0452. 

(e) All required EPP data for an academic year shall be sub-
mitted to the TEA staff annually by [on] September 15 following the 
end of that academic year. All surveys and information required to be 
submitted pursuant to this chapter by [school administrators and] prin-
cipals shall be submitted by June 15 of any academic year in which an 
[the school] administrator has [and principal have] had experience with 
a first-year [candidate or beginning] teacher who was a participant in 
an EPP. All surveys and information required to be submitted pursuant 
to this chapter by new teachers shall be submitted by June 15 of the 
first full academic year after the teacher completed the requirements of 
an EPP. All surveys and information required to be submitted pursuant 
to this chapter by EPP candidates shall be submitted by August 31 [1] 
of the [each] academic year in which the candidate completed the re-
quirements of an EPP [it is required]. 

(f) The following apply to data submissions required by this 
chapter. 

(1) EPPs shall provide data for all candidates as specified 
in the figure provided in this paragraph. 

Figure: 19 TAC §229.3(f)(1) 
[Figure: 19 TAC §229.3(f)(1)] 

(2) Candidates [Participants] in an EPP shall complete a 
survey, in a form approved by the State Board for Educator Certifica-
tion (SBEC), evaluating the preparation he or she received in the EPP. 
Completion and submission to the TEA [SBEC] of the survey is a re-
quirement for completion of an EPP [issuance of a standard certificate]. 

(3) Administrators [Principals or designated administra-
tors] in Texas public schools and open-enrollment charter schools 
shall complete individual teacher performance surveys, in a form 
to be approved by the SBEC, for each beginning teacher [under the 
supervision of an EPP]. 

(4) Administrators [Principals or designated administra-
tors] in Texas public schools and open-enrollment charter schools 
shall complete surveys, in a form to be approved by the SBEC, evalu-
ating the effectiveness of preparation for classroom success based on 
experience with first-year teachers who were participants in an EPP 
[for each EPP with which the principals or designated administrators 
have had experience in the previous year]. 

(5) New teachers in a Texas public school, including an 
open-enrollment charter school, shall complete surveys, in a form to 
be approved by the SBEC, evaluating the effectiveness of preparation 
for classroom success. 

§229.4. Determination of Accreditation Status. 

(a) Accountability performance indicators. The accreditation 
status of an educator preparation program (EPP) shall be determined at 
least annually, based on performance standards established in rule by 
the State Board for Educator Certification (SBEC), with regard to the 
following EPP accountability performance indicators, disaggregated 
with respect to gender, race, and ethnicity (according to the aggregate 
reporting categories for ethnicity established by the Higher Education 
Act), and other requirements of this chapter: 

(1) the [pass rate] performance standard of certification ex-
aminations of EPP candidates: [is] 

(A) for the 2016-2017 academic year, the performance 
standard shall be a pass rate of 80% for all examinations for the aca-
demic year. The pass rate is the percent of tests passed by candidates 
who have finished all EPP requirements for coursework; training; and 
internship, clinical teaching, or practicum by the end of that academic 
year. For purposes of determining the pass rate, candidates shall not be 
excluded because the candidate has not been recommended for certifi-
cation, has not passed a certification examination, or is not considered 
a "completer" for purposes of the Higher Education Act or other appli-
cable law. The pass rate is based solely on the examinations required 
to obtain certification in the field(s) for which the candidate serves his 
or her internship, clinical teaching, or practicum. Examinations not re-
quired for certification in that field or fields, whether taken before or 
after admission to an EPP, are not included. The rate reflects a candi-
date's success only on the last attempt made on the examination by the 
end of the academic year in which the candidate finishes the course-
work; training; and internship, clinical teaching, or practicum program 
requirements and does not reflect any attempts made after that year. 
The formula for calculation of pass rate is the number of successful 
(i.e., passing) last attempts made by candidates who have finished the 
specified EPP requirements divided by the total number of last attempts 
made by those candidates; 

(B) for the 2017-2018 academic year, the performance 
standard shall be the percent of individuals who passed an examination 
within the first two attempts. For purposes of determining the pass rate, 
individuals shall not be excluded because the individual has not been 
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recommended for a standard certificate. The pass rate is based solely 
on the examinations approved by the EPP and required to obtain initial 
certification in the class or category for which the individual serves his 
or her internship, clinical teaching, or practicum. Examinations not re-
quired for certification in that class or category, whether taken before or 
after admission to an EPP, are not included in the rate. The rate reflects 
whether or not an individual passed an examination within the first two 
attempts made on the examination, including those attempted after the 
individual has completed the EPP. The formula for calculation of pass 
rate is the number of individuals who have passed an examination on 
their first or second attempt divided by the number of individuals who 
passed an examination on their first attempt plus those who passed or 
failed on their second attempt: 

(i) for examinations of pedagogy and professional 
responsibilities (PPR), the pass rate will be calculated as described in 
subparagraph (B) of this paragraph and the performance standard shall 
be: 

(I) a pass rate of 80% for the 2016-2017 aca-
demic year (reporting year only using the percent of individuals who 
passed an examination within the first two attempts); 

(II) a pass rate of 85% for the 2017-2018 aca-
demic year; and 

(III) a pass rate of 90% for the 2018-2019 aca-
demic year and beyond; and 

(ii) for non-PPR examinations, the pass rate will be 
calculated as described in subparagraph (B) of this paragraph and the 
performance standard shall be: 

(I) a pass rate of 70% for the 2016-2017 aca-
demic year (reporting year only using the percent of individuals who 
passed an examination within the first two attempts); 

(II) a pass rate of 75% for the 2017-2018 aca-
demic year; 

(III) a pass rate of 80% for the 2018-2019 aca-
demic year; 

(IV) a pass rate of 85% for the 2019-2020 aca-
demic year; and 

(V) a pass rate of 90% for the 2020-2021 aca-
demic year and beyond; 

(2) the results of appraisals of first-year [beginning] teach-
ers by [school] administrators, based on a survey in a form to be ap-
proved by the SBEC. The performance standard shall be the percentage 
of first-year teachers from each EPP who are appraised as "sufficiently 
prepared" or "well prepared." The performance standard shall be: [an 
appraisal document and standards that must be independently devel-
oped by the Texas Education Agency (TEA) staff and approved by the 
SBEC;] 

(A) 70% for the 2016-2017 academic year (reporting 
year only); 

(B) 75% for the 2017-2018 academic year; 

(C) 80% for the 2018-2019 academic year; 

(D) 85% for the 2019-2020 academic year; and 

(E) 90% for the 2020-2021 academic year and beyond; 

(3) to the extent practicable, as valid data become available 
and performance standards are developed, the improvement in student 
achievement of students taught by beginning teachers [for the first three 
years following certification]; [and] 

(4) the results of data collections establishing EPP compli-
ance with SBEC requirements specified in §228.35(f) of this title (re-
lating to Preparation Program Coursework and/or Training), regarding 
the frequency, duration, and quality of field supervision to candidates 
completing clinical teaching or an internship [of teachers during their 
internship year]. 

(A) The performance standard [is a 95% compliance 
rate with SBEC requirements] as to the frequency, duration, and re-
quired documentation of field supervision shall be: [for each EPP can-
didate.] 

(i) a 95% compliance rate with SBEC requirements 
for each EPP candidate completing an internship for the 2016-2017 
academic year; 

(ii) a 95% compliance rate with SBEC requirements 
for each EPP candidate completing clinical teaching or an internship 
for the 2016-2017 academic year (reporting year only); and 

(iii) a 95% compliance rate with SBEC require-
ments for each EPP candidate completing clinical teaching or an 
internship for the 2017-2018 academic year and beyond; and 

(B) The performance standard for quality shall be the 
percentage of candidates who rate the field supervision as "frequently" 
or "always or almost always" providing the components of structural 
guidance and ongoing support. The performance standard shall be: 

(i) 85% for the 2016-2017 academic year (reporting 
year only); and 

(ii) 90% for the 2017-2018 academic year and be-
yond; and 

(5) the results from a teacher satisfaction survey, in a form 
approved by the SBEC, of new teachers administered at the end of the 
first year of teaching under a standard certificate. The performance 
standard shall be the percentage of teachers who respond that they were 
sufficiently prepared or well prepared by their EPP. The performance 
standard shall be set after a pilot study is completed during the 2016-
2017 academic year. 

(b) Accredited status. An EPP shall be assigned an Accredited 
status if the EPP has met the accountability performance standards de-
scribed in subsection (a) of this section and has been approved by the 
SBEC to prepare, train, and recommend candidates for certification. 

(c) Accredited-Not Rated status. An EPP shall be assigned 
Accredited-Not Rated status upon initial approval to offer educator 
preparation, until the EPP can be assigned a status based on the perfor-
mance standards described in subsection (a) of this section. An EPP is 
fully accredited and may recommend candidates for certification while 
it is in Accredited-Not Rated status. 

(d) Accredited-Warned status. 

(1) An EPP shall be assigned Accredited-Warned status if 
the EPP: 

(A) fails to meet the performance standards set by the 
SBEC for the overall performance of all its candidates on any of the 
[four performance] indicators set forth in subsection (a) of this section 
in any one year; 

(B) fails to meet the performance standards in any two 
gender, race, or ethnicity demographic groups on any of the [four per-
formance] indicators set forth in subsection (a) of this section in any 
one year; or 

(C) fails to meet the performance standards for a gen-
der, race, or ethnicity demographic group on any of the [four perfor-
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mance] indicators set forth in subsection (a) of this section for two con-
secutively measured years, regardless of whether the deficiency is in 
the same demographic group or standard. 

(2) An EPP may be assigned Accredited-Warned status if 
the SBEC determines that the EPP has violated SBEC rules and/or 
Texas Education Code (TEC), Chapter 21. 

(e) Accredited-Probation status. 

(1) An EPP shall be assigned Accredited-Probation status 
if the EPP: 

(A) fails to meet the performance standards set by the 
SBEC for the overall performance of all its candidates on any of the 
[four performance] indicators set forth in subsection (a) of this section 
for two consecutively measured years; 

(B) fails to meet the performance standards in any three 
gender, race, or ethnicity demographic groups on any of the [four per-
formance] indicators set forth in subsection (a) of this section in any 
one year; or 

(C) fails to meet the performance standards for a gen-
der, race, or ethnicity demographic group on any of the [four perfor-
mance] indicators set forth in subsection (a) of this section for three 
consecutively measured years, regardless of whether the deficiency is 
in the same demographic group or standard. 

(2) An EPP may be assigned Accredited-Probation status 
if the SBEC determines that the EPP has violated SBEC rules and/or 
TEC, Chapter 21. 

(f) Not Accredited-Revoked status. 

(1) An EPP shall be assigned Not Accredited-Revoked sta-
tus and its approval to recommend candidates for educator certification 
revoked if it is assigned Accredited-Probation status for three consec-
utively measured years. 

(2) An EPP may be assigned Not Accredited-Revoked sta-
tus if the EPP has been on Accredited-Probation status for one year, and 
the SBEC determines that revoking the EPP's approval is reasonably 
necessary to achieve the purposes of the TEC, §21.045 and §21.0451. 

(3) An assignment of Not Accredited-Revoked status and 
revocation of EPP approval to recommend candidates for educator cer-
tification is subject to the requirements of notice, record review, and 
appeal as described in this chapter. 

(4) A revocation of an EPP approval shall be effective for 
a period of two years, after which a program may reapply for approval 
as a new EPP pursuant to Chapter 228 of this title (relating to Require-
ments for Educator Preparation Programs). 

(5) Upon revocation of EPP approval, the EPP may not ad-
mit new candidates for educator certification, but may complete the 
training of candidates already admitted by the EPP and recommend 
them for certification. If necessary, TEA staff and other EPPs shall co-
operate to assist the previously admitted candidates of the revoked EPP 
to complete their training. 

(g) Small group exception. 

(1) For purposes of accreditation status determination, the 
performance of an EPP candidate group, aggregated or disaggregated 
by gender, race, or ethnicity, shall be measured against performance 
standards described in this chapter in any one year in which the number 
of individuals in the group exceeds ten [20]. The small group exception 
does not apply to compliance with the frequency and duration of field 
supervisor observations. 

[(2) For an EPP candidate group disaggregated by gender, 
ethnicity, and certification field, where the group contains 20 or fewer 
individuals, the group's performance shall not be counted for purposes 
of accreditation status determination for that academic year.] 

(2) [(3)] For an EPP candidate group, aggregated or [not] 
disaggregated by gender, race, or ethnicity, [and certification field,] 
where the group contains ten [20] or fewer individuals, the group's 
performance shall not be counted for purposes of accreditation status 
determination for that academic year based on only that year's group 
performance. 

(3) [(4)] If the preceding year's EPP candidate group, 
aggregated or [not] disaggregated by gender, race, or ethnicity, [and 
certification field,] contained ten [20] or fewer individuals, that group 
performance shall be combined with the current [following] year's 
group performance, and if the two-year cumulated group contains 
more than ten [20] individuals, then the two-year cumulated group 
performance must be measured against the standards in that second 
year. 

(4) [(5)] If the two-year cumulated EPP candidate group, 
aggregated or [not] disaggregated by gender, race, or ethnicity, [and 
certification field,] contains ten [20] or fewer individuals, then the two-
year cumulated group performance shall be combined with the current 
[following] year's group performance. The three-year cumulated group 
performance must be measured against the standards in that third year, 
regardless of how small the cumulated number of group members may 
be. 

(5) [(6)] In any reporting year in which the EPP candidate 
group, aggregated or [not] disaggregated by gender, race, or [and] eth-
nicity, [or in which the EPP candidate group, disaggregated by certifi-
cation field,] does not meet the necessary number of individuals needed 
to measure against performance standards for that year, any sanction 
assigned as a result of an accredited-warned or accredited-probation 
status in a prior year will continue if that candidate group has not met 
performance standards since being assigned accredited-warned or ac-
credited-probation status. The SBEC [TEA staff] may modify the sanc-
tion as the SBEC [TEA staff] deems necessary based on subsequent 
performance, even though that performance is not measured against 
performance standards for a rating. 

(h) Action plan. An EPP that fails to meet a required perfor-
mance standard shall develop an action plan addressing the deficiencies 
and describing the steps the program will take to improve the perfor-
mance of its candidates, especially regarding the performance standard 
that was not met. TEA staff may prescribe the information that must be 
included in the action plan. The action plan must be sent to TEA staff 
no later than 45 calendar days following notification to the EPP of the 
failure to meet a performance standard. 

[(i) Controlling section. To the extent of any conflict, this sec-
tion controls over the requirements in §229.21 of this title (relating to 
Transitional Provisions).] 

§229.5. Accreditation Sanctions and Procedures. 

(a) The State Board for Educator Certification (SBEC) may 
assign an educator preparation program (EPP) Accredited-Warned or 
Accredited-Probation status if the SBEC determines that the EPP has 
violated SBEC rules and/or Texas Education Code, Chapter 21. 

(b) If an EPP has been assigned Accredited-Warned or Accred-
ited-Probation status, or if the SBEC determines that additional action 
is a necessary condition for the continuing approval of an EPP to rec-
ommend candidates for educator certification, the SBEC may take any 
one or more of the following actions, which shall be reviewed by the 
SBEC at least annually: 
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(1) require the EPP to obtain technical assistance approved 
by the Texas Education Agency (TEA) or SBEC; 

(2) require the EPP to obtain professional services ap-
proved by the TEA or SBEC; and/or 

(3) appoint a monitor to participate in the activities of the 
EPP and report the activities to the TEA or SBEC. 

(c) Notwithstanding the accreditation status of an EPP, if the 
performance of all candidates admitted to an individual certification 
class or category [field] offered by an EPP fail to meet any of the stan-
dards in §229.4(a) of this title (relating to Determination of Accred-
itation Status) for three consecutive years, the approval to offer that 
certification class or category [field] shall be revoked. Any candidates 
already admitted for preparation in that class or category [field] may 
continue in the EPP and be recommended for certification after pro-
gram completion, but no new candidates shall be admitted for prepara-
tion in that class or category [field] unless and until the SBEC reinstates 
approval for the EPP to offer that certification class or category [field]. 

(d) For purposes of determining compliance with subsection 
(c) [(b)] of this section, candidate performance in individual certifica-
tion classes or categories [fields] in only the 2016-2017 [2012-2013] 
academic year and subsequent academic years will be considered. [To 
the extent of any conflict, this subsection controls over the requirements 
in §229.21 of this title (relating to Transitional Provisions).] 

(e) Performance indicators by gender, race, and ethnic groups 
shall not be counted for purposes of subsection (c) [(b)] of this 
section, relating to performance standards for individual certification 
classes or categories [fields]. If the aggregated number of individuals 
counted [performance indicators] for a certification class or category 
[field] is ten [20] or fewer, and the certification class or category fails 
[performance indicators fail] to meet any of the standards in §229.4(a) 
of this title, the certification class or category [those performance in-
dicators] shall not count that year, but shall be cumulated and counted 
in the same manner as provided in §229.4(g) [(c) and (d)] of this title. 

(f) An EPP shall be notified in writing regarding any action 
proposed to be taken pursuant to this section, or proposed assignment 
of an accreditation status of Accredited-Warned, Accredited-Probation, 
or Not Accredited-Revoked. The notice shall state the basis on which 
the proposed action is to be taken or the proposed assignment of the 
accreditation status is to be made. 

(g) All costs associated with providing or requiring technical 
assistance, professional services, or the appointment of a monitor pur-
suant to this section shall be paid by the EPP to which the services are 
provided or required, or its sponsor. 

§229.6. Continuing Approval. 

(a) The continuing approval of an educator preparation pro-
gram (EPP) to recommend candidates for educator certification, which 
shall be reviewed pursuant to §228.10(b) of this title (relating to Ap-
proval Process), will be based upon the EPP's accreditation status and 
compliance with the State Board for Educator Certification (SBEC) 
rules regarding program-approval components specified in §228.10(a) 
of this title (relating to Approval Process) [program admissions, oper-
ations, coursework, training, recommendation for certification, and the 
integrity of required data submissions]. 

(b) After a continuing approval review pursuant to §228.10(b) 
of this title, if the Texas Education Agency (TEA) staff finds that an 
EPP is in compliance with SBEC rules and/or Texas Education Code 
(TEC), Chapter 21, the TEA staff shall issue a proposed recommenda-
tion for SBEC to approve the renewal of an EPP. After a continuing ap-
proval review pursuant to §228.10(b) of this title or a complaint inves-

tigation pursuant to §228.70 of this title (relating to Complaints and In-
vestigations Procedures), if the TEA [Texas Education Agency (TEA)] 
staff finds that an EPP has failed to comply with SBEC rules and/or the 
TEC, Chapter 21, and the EPP does not obtain compliance within the 
timelines established by TEA staff, the TEA staff shall recommend that 
the SBEC sanction the EPP [may issue a proposed recommendation for 
SBEC action relating to the EPP's approval to recommend candidates 
for educator certification]. The TEA staff may recommend that the 
[proposed recommendation for] SBEC action [may] include, but is not 
limited to, public reprimand, revocation of program approval, or the 
imposition of conditions upon continuing program approval. 

(c) TEA staff shall provide notice of the proposed recommen-
dation for SBEC action relating to the EPP's continuing approval to rec-
ommend candidates for educator certification in the manner provided 
by §229.7 of this title (relating to Informal Review of Texas Education 
Agency Recommendations), and an EPP shall be entitled to an infor-
mal review of the proposed recommendation, under the conditions and 
procedures set out in §229.7 of this title, prior to the submission of 
the recommendation for action to either the SBEC or the State Office 
of Administrative Hearings (SOAH). If the EPP fails to request an in-
formal review in a timely manner, the proposed recommendation will 
become a final recommendation. 

(d) Following the informal review, a final recommendation 
will be issued by the TEA staff. The final recommendation may in-
clude changes or additions to the proposed recommendation and such 
modifications are not subject to another informal review procedure. 

(e) If the final recommendation proposes revocation of ap-
proval of an EPP to recommend candidates for educator certification, 
within 14 calendar days of receipt of the final recommendation, the 
EPP may agree in writing to accept the final revocation without further 
proceedings or may request that TEA staff schedule the matter for a 
hearing before an administrative law judge at the SOAH, as provided 
by §229.8 of this title (relating to Contested Cases for Accreditation 
Revocation). 

(f) If the final recommendation does not propose revocation of 
approval of an EPP to recommend candidates for educator certification, 
the final recommendation will be submitted to SBEC for consideration 
and entry of a final order. 

§229.7. Informal Review of Texas Education Agency Recommenda-
tions. 

(a) Applicability. This section applies only to a notice required 
under §229.5(f) [§229.5(e)] of this title (relating to Accreditation Sanc-
tions and Procedures) or under §229.6(c) of this title (relating to Con-
tinuing Approval) proposing to: 

(1) require an educator preparation program (EPP) or a par-
ticular class or category [field] of certification offered by an EPP to 
obtain technical assistance as provided by the Texas Education Code 
(TEC), §21.0451(a)(2)(A); 

(2) require an EPP or a particular class or category [field] 
of certification offered by an EPP to obtain professional services as 
provided by the TEC, §21.0451(a)(2)(B); 

(3) appoint a monitor for an EPP or a particular class or 
category [field] of certification offered by an EPP as provided by the 
TEC, §21.0451(a)(2)(C); 

(4) assign a change in [an] accreditation status of Accred-
ited-Warned, Accredited-Probation, or Not Accredited-Revoked, as 
specified in §229.4 of this title (relating to Determination of Accred-
itation Status); 
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(5) issue a public reprimand or impose conditions on the 
continuing approval of an EPP to recommend candidates for certifica-
tion pursuant to §229.6(b) [§229.5(e)] of this title; 

(6) revoke the approval of an EPP to recommend candi-
dates for certification in a particular class or category [field] of certifi-
cation; or 

(7) revoke the approval of an EPP to recommend candi-
dates for certification. 

(b) Notice. Notice of a proposed recommendation for an order 
or change in accreditation status, subject to this section, shall be made 
as provided by §229.5(f) [§229.5(e)] and §229.6(c) of this title, and this 
section. 

(1) The notice shall attach or make reference to all infor-
mation on which the proposed recommendation is based. 

(A) Information maintained on the Texas Education 
Agency (TEA) and State Board for Educator Certification (SBEC) 
websites may be referenced by providing a general citation to the 
information. 

(B) The TEA and SBEC reports previously sent to the 
EPP may be referenced by providing the title and date of the report. 

(C) On request, the TEA shall provide copies of, or rea-
sonable access to, information referenced in the notice. 

(2) The notice shall state the procedures for requesting an 
informal review of the proposed recommendation or change in accred-
itation status under this section, including the name and department of 
the TEA staff to whom a request for an informal review may be ad-
dressed. 

(3) The notice shall set a deadline for requesting an infor-
mal review, which shall not be less than 14 calendar days from the date 
of receipt of the notice. The notice may be delivered by mail, personal 
delivery, facsimile, or email. 

(c) Request. The chief operating officer or designee of the EPP 
may request, in writing, an informal review under this section. 

(1) The request must be properly addressed to the member 
of the TEA staff identified in the notice under subsection (b)(2) of this 
section and must be received by TEA staff on or before the deadline 
specified in subsection (b)(3) of this section. 

(2) The request must set out the reasons the EPP believes 
the proposed recommendation or change in accreditation status is in-
correct, with citations to include supporting evidence. The EPP may 
submit any written information to TEA as evidence to support its re-
quest, without regard to admissibility under the Texas Rules of Evi-
dence. The request for review shall concisely state, in numbered para-
graphs: 

(A) if alleging the proposed recommendation would vi-
olate a statutory provision, the statutory provision violated and the spe-
cific facts supporting a conclusion that the statute was violated by the 
proposed recommendation; 

(B) if alleging the proposed recommendation would be 
in excess of the SBEC's statutory authority, the SBEC's statutory au-
thority and the specific facts supporting a conclusion that the proposed 
recommendation would be in excess of this authority; 

(C) if alleging the proposed recommendation was made 
through unlawful procedure, the lawful procedure and the specific facts 
supporting a conclusion that the proposed recommendation was made 
through unlawful procedure; 

(D) if alleging the proposed recommendation is af-
fected by other error of law, the law violated and the specific facts 
supporting a conclusion that the proposed recommendation violated 
that law; 

(E) if alleging the proposed recommendation is not rea-
sonably supported by a preponderance of the evidence, each finding, 
inference, or conclusion of the proposed recommendation that is un-
supported by a preponderance of the evidence, and the evidence that 
creates a preponderance against the specific finding, inference, or con-
clusion at issue; 

(F) if alleging the proposed recommendation is arbi-
trary or capricious or characterized by abuse of discretion or clearly 
unwarranted exercise of discretion, each finding, inference, conclusion, 
or proposed recommendation affected and the specific facts supporting 
a conclusion that each is so affected; 

(G) for each violation, error, or defect alleged under 
subparagraphs (A)-(F) of this paragraph, the substantial rights of the 
EPP that are prejudiced by such violation, error, or defect; 

(H) a concise statement of the relief sought by the EPP 
(petitioner); and 

(I) the name, mailing address, telephone number, fac-
simile number, and email address of the petitioner's representative. 

(3) Failure to comply with the requirements of this subsec-
tion may [shall] result in dismissal of the request for informal review. 

(d) No review requested. If the TEA staff does not receive the 
EPP's request for an informal review by the deadline set in accordance 
with subsection (b)(3) of this section, the proposed recommendation 
will become a final recommendation and will proceed in accordance 
with subsection (f) of this section. 

(e) Informal review. In response to a request under subsection 
(c) of this section, TEA staff will review the materials and documents 
provided by the EPP and issue a final recommendation. The final rec-
ommendation may include changes or additions to the proposed recom-
mendation and such modifications are not subject to another informal 
review. 

(f) Final recommendation. 

(1) If the final recommendation proposes revocation of ap-
proval of an EPP to recommend candidates for educator certification, 
within 14 calendar days of receipt of the final recommendation, the 
EPP may agree in writing to accept the final revocation without fur-
ther proceedings or may request that TEA staff schedule the matter 
for a hearing before an administrative law judge at the State Office of 
Administrative Hearings (SOAH), as provided by §229.8 of this title 
(relating to Contested Cases for Accreditation Revocation). 

(2) If the final recommendation does not propose revoca-
tion of approval of an EPP to recommend candidates for educator cer-
tification, the final recommendation will be submitted to SBEC for con-
sideration of a final order. 

(g) Other law. Texas Government Code, Chapter 2001, and the 
TEC, §7.057, do not apply to an informal review under this section. 

§229.8. Contested Cases for Accreditation Revocation. 
(a) This section applies only to a final recommendation is-

sued under §229.5 of this title (relating to Accreditation Sanctions and 
Procedures) or §229.6 of this title (relating to Continuing Approval) 
that proposes revocation of approval and closure of an educator prepa-
ration program (EPP) and does not apply to a final recommendation 
proposing the assignment of Accredited-Warned or Accredited-Pro-
bation status or ordering any other sanction, including, without lim-
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itation, withdrawing approval to offer a specific certification class or 
category [field], public reprimand, imposing conditions upon continu-
ing approval, requiring technical assistance, requiring professional ser-
vices, or appointing a monitor. 

(b) If an EPP declines to sign a final recommendation, or if 
the EPP fails to respond timely to a notice of a proposed recommenda-
tion, Texas Education Agency (TEA) staff may proceed with the filing 
of a contested case with the State Office of Administrative Hearings 
(SOAH) in accordance with the contested case procedures set out in 
§§249.19-249.40 of this title, and Texas Government Code, Chapter 
2001. [To the extent that a provision of this section conflicts with a 
rule or practice of the SOAH, this section shall prevail.] 

(c) Upon the finality of a decision from the State Board for 
Educator Certification (SBEC) under the Administrative Procedure Act 
ordering the EPP closed under this subsection in keeping with §249.39 
of this title (relating to Final Decisions and Orders), the approval of an 
EPP to provide educator preparation is: 

(1) automatically revoked, void, and of no further force or 
effect on the effective date of the SBEC [a] final order [decision by the 
SBEC]; and 

(2) automatically modified to remove authorization for an 
individual certification class or category [field] on the effective date of 
the SBEC [a] final order [decision by the SBEC]. 

(d) This section satisfies the hearing requirements of the Texas 
Education Code, §21.0451(a)(2)(D) and (a)(3). 

§229.9. Fees for Educator Preparation Program Approval and Ac-
countability. 

An educator preparation program requesting approval and continuation 
of accreditation status shall pay the applicable fee from the following 
list. 

(1) New educator preparation program application and ap-
proval (nonrefundable)--$9,000. 

(2) Five-year continuing approval review visit pursuant to 
§228.10(b) of this title (relating to Approval Process)--$4,500.[:] 

[(A) prior to September 1, 2016--$1,500; and] 

[(B) after August 31, 2016--$4,500.] 

(3) Discretionary continuing approval review visit pur-
suant to §228.10(b) of this title--$4,500. 

(4) Addition of new certification category [field] or addi-
tion of clinical teaching--$500. 

(5) Addition of each new class of certificate--$1,000. 

(6) Applications for out-of-state and out-of-country school 
sites for field-based experiences, clinical teaching, internships, and 
practicums--$500. 

(7) Accountability System for Educator Preparation Pro-
grams technology fee: 

(A) For the 2016-2017 and 2017-2018 academic years-
-$55 per admitted candidate; and 

(B) For the 2018-2019 academic year and beyond--$35 
per admitted candidate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 

TRD-201604138 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

19 TAC §229.21 
STATUTORY AUTHORITY. The repeal is proposed under the 
Texas Education Code (TEC), §21.041(a), which allows the 
State Board for Educator Certification (SBEC) to adopt rules 
as necessary for its own procedures; the TEC, §21.041(b)(1), 
which states that the SBEC shall propose rules that provide for 
the regulation of educators and the general administration of 
TEC, Chapter 21, Subchapter B, in a manner consistent with 
TEC, Chapter 21, Subchapter B; the TEC, §21.041(d), which al-
lows the SBEC to propose a rule adopting a fee for the approval 
or renewal of approval of an educator preparation program 
(EPP), or for the addition of a certificate or field of certification 
to the scope of a program's approval. A fee imposed may not 
exceed the amount necessary, as determined by the SBEC, to 
provide for the administrative cost of approving, renewing the 
approval of, and appropriately ensuring the accountability of 
EPPs; the TEC, §21.0441(c) and (d), which requires the SBEC 
to adopt rules setting certain admission requirements for EPPs; 
the TEC, §21.0443, which states that the SBEC shall propose 
rules to establish standards to govern the approval or renewal of 
approval of EPPs and certification fields authorized to be offered 
by an EPP. To be eligible for approval or renewal of approval, 
an EPP must adequately prepare candidates for educator 
certification and meet the standards and requirements of the 
SBEC. The SBEC shall require that each EPP be reviewed for 
renewal of approval at least every five years. The SBEC shall 
adopt an evaluation process to be used in reviewing an EPP 
for renewal of approval; the TEC, §21.045, which states that 
the board shall propose rules establishing standards to govern 
the continuing accountability of all EPPs; the TEC, §21.0451, 
which states that the SBEC shall propose rules for the sanction 
of EPPs that do not meet accountability standards and shall 
annually review the accreditation status of each EPP. The costs 
of technical assistance required under TEC, §21.0451(a)(2)(A), 
or the costs associated with the appointment of a monitor 
under TEC, §21.0451(a)(2)(C), shall be paid by the sponsor of 
the EPP; and the TEC, §21.0452, which states that to assist 
persons interested in obtaining teaching certification in selecting 
an EPP and assist school districts in making staffing decisions, 
the SBEC shall make certain specified information regarding 
educator programs in this state available to the public through 
the SBEC's Internet website. 

CROSS REFERENCE TO STATUTE. The proposed repeal im-
plements the TEC, §§21.041(a), (b)(1), and (d), 21.0441(c) and 
(d), 21.0443, 21.045, 21.0451, and 21.0452. 

§229.21. Transitional Provisions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604139 
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Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 14, 2016 
For further information, please call: (512) 475-1497 

CHAPTER 230. PROFESSIONAL EDUCATOR 
PREPARATION AND CERTIFICATION 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 TAC §§230.1, 230.11, 230.13, 230.31, 
230.33, 230.35, 230.37, 230.41, 230.53, 230.71, 230.73, 
230.75, 230.77, 230.79, 230.81, 230.83, 230.91, 230.93, 
230.97, 230.101, 230.105, 230.111, and 230.113; new 19 TAC 
§§230.36, 230.63, 230.65, 230.104, and 230.107; and repeal 
of 19 TAC §230.15 and §230.39, concerning professional edu-
cator preparation and certification. The SBEC rules in 19 TAC 
Chapter 230 are currently organized as follows: Subchapter 
A, General Provisions; Subchapter B, General Certification 
Requirements; Subchapter D, Types and Classes of Certificates 
Issued; Subchapter E, Educational Aide Certificate; Subchapter 
F, Permits; Subchapter G, Certificate Issuance Procedures; and 
Subchapter H, Texas Educator Certificates Based on Certifica-
tion and College Credentials from Other States or Territories 
of the United States. The subchapters provide for rules that 
establish guidelines and procedures for certification require-
ments, fees, permits, educational aides, and assignment criteria 
relating to professional educator preparation and certification. 
Chapter 230 serves as a foundation for the practices and pro-
cedures related to educator preparation and certification. The 
seven subchapters include key definitions relevant to educator 
preparation and certification; provide general eligibility, rec-
ommendation and issuance requirements for various types of 
certificates; outline testing requirements for certification; identify 
certificate application fees; and confirm the overall process 
for individuals already certified in other states or countries to 
obtain Texas certification. The proposed amendments to 19 
TAC §§230.1, 230.11, 230.13, 230.31, 230.33, 230.35, 230.37, 
230.41, 230.53, 230.71, 230.73, 230.75, 230.77, 230.79, 
230.81, 230.83, 230.91, 230.93, 230.97, 230.101, 230.105, 
230.111, and 230.113; new 19 TAC §§230.36, 230.63, 230.65, 
230.104, and 230.107; and repeal of 19 TAC §230.15 and 
§230.39 would result from SBEC board input, stakeholder input, 
and input received from staff at the Texas Education Agency 
(TEA). 

The Texas Education Code (TEC), §21.031, states that the 
SBEC is established to oversee all aspects of the certification 
and continuing education of public school educators and to en-
sure that all candidates for certification or renewal of certification 
demonstrate the knowledge and skills necessary to improve the 
performance of the diverse student population of this state. 

At the January 2015 SBEC work session, the SBEC members 
received three presentations on educator quality as it pertains to 
educator preparation programs (EPPs) in the state of Texas. The 
Texas Teaching Commission, the Council for the Accreditation 
of Educator Preparation, and the National Council on Teacher 
Quality provided state and national perspectives on educator 
quality in relation to Texas EPPs. SBEC members provided feed-
back to TEA staff on those presentations. Specifically, as it re-
lates to 19 TAC Chapter 230, the SBEC requested policy options 
that focus on raising EPP standards, improving teacher prepara-

tion programs, and new and improved ways to train better teach-
ers. 

TEA staff conducted an SBEC work session on June 9, 2016, to 
provide the Board with a shared understanding of the prepara-
tion process, to discuss current issues related to educator prepa-
ration and teacher quality, and to capture SBEC's perspective 
on preparation so that TEA can provide the desired support in 
preparation for possible rule changes. 

The TEA staff also convened three face-to-face stakeholder 
meetings in December 2015 and June 2016 to gather input on 
the proposed revisions to 19 TAC Chapter 230, Professional 
Educator Preparation and Certification, Subchapter A, General 
Provisions; Subchapter B, General Certification Requirements; 
Subchapter D, Types and Classes of Certificates Issued; Sub-
chapter E, Educational Aide Certificate; Subchapter F, Permits; 
Subchapter G, Certificate Issuance Procedures; and Subchap-
ter H, Texas Educator Certificates Based on Certification and 
College Credentials from Other States or Territories of the 
United States. The proposed revisions reflect input received 
from the SBEC, TEA staff, and TEA staff-convened stakeholder 
meetings, but also includes additional changes since the draft 
rule text was shared at the December 2015, April 2016, and 
June 2016 SBEC meetings. 

Following is a description of the proposed revisions. 

Subchapter A, General Provisions 

The purpose of Subchapter A, General Provisions, is to define 
key terms that share common meaning across several certifica-
tion and educator preparation rules within the Texas Administra-
tive Code. 

The proposed amendment to 19 TAC §230.1 reflects the addition 
of terms relevant to general requirements for educator prepa-
ration and certification and the removal of terms not applicable 
to Chapter 230. The goal is to ensure there is common under-
standing of frequently used terms so that there is accurate and 
effective communication and alignment throughout the state be-
tween EPPs, school districts, educators, candidates for certifica-
tion, and other stakeholders. 

In 19 TAC §230.1, the SBEC proposes adding definitions for 
candidate, certification class, charter school, intern certificate, 
probationary certificate, standard certificate, teacher, and Texas 
Essential Knowledge and Skills; removing the definitions for 
field supervision, high-quality professional development, in-
ternship, mentor, State Board for Educator Certification, and 
Texas Education Agency staff; and amending the definitions for 
accredited institution of higher education, certificate, classroom 
teacher, continuing professional education, educator, educator 
preparation program, initial certification, and teacher of record. 

Subchapter B, General Certification Requirements 

The purpose of Subchapter B, General Certification Require-
ments, is to outline general certification requirements applicable 
to all individuals regardless of the route taken to obtain Texas 
certification. 

Language in 19 TAC §230.11(b)(5)(B) would be amended to clar-
ify that the English language proficiency requirement can be sat-
isfied for individuals coming from territories of the United States, 
if English was the primary language of instruction at the univer-
sity where the degree was earned. Regardless of their route to 
Texas certification, all individuals unable to provide a letter from 
their university confirming the primary language of instruction 
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was English would be required to take and pass the Test of Eng-
lish as a Foreign Language--Internet Based Test (TOEFL-ibt). 
Subsection (b)(7)(F) would be removed since 19 TAC §230.39, 
Temporary Teacher Certificate, is proposed for repeal in Sub-
chapter D. 

Language in 19 TAC §230.13(a)(2) and (b)(3) would be amended 
to clarify that standard certificate applications must be completed 
and recommended by the EPP by the application and issuance 
deadlines for the certificate. 

Section 230.15 would be repealed because provisions for the 
military community are addressed in proposed new 19 TAC 
Chapter 234, Military Service Members, Military Spouses, 
and Military Veterans, adopted by the SBEC at the April 2016 
meeting. 

Subchapter D, Types and Classes of Certificates Issued 

The purpose of Subchapter D, Types and Classes of Certificates 
Issued, is to identify types and classes of certificates issued in 
Texas. This subchapter also identifies some of the temporary 
credentials issued as individuals complete requirements to ob-
tain a five-year Texas standard certificate. 

Language in 19 TAC §230.31(a)(2) and (3) would be retained to 
confirm that prior to September 1, 1999, provisional certificates 
were issued for all classroom teacher subject areas and profes-
sional certificates were issued for areas other than classroom 
teacher; however, both of these certificate types remain valid for 
life unless suspended, surrendered in lieu of revocation, or re-
voked by lawful authority as referenced in subsection (b). 

To better reflect certification requirements, the SBEC proposes 
moving educational aide from the list of types of classes of 
certificates in §230.33(b) to the list of types of certificates in 
§230.31(a)(8). Proposed subsection (d) would be added to 
reflect the change from a five-year validity period to a two-year 
validity period for the educational aide certificate. TEA staff 
discussed potential changes to the educational aide certificate 
with the SBEC during the December 2015, February 2016, and 
April 2016 meetings. While the SBEC acknowledges the impor-
tant role of the educational aide and that the certificate should 
remain in place, the SBEC proposes shortening the validity 
period of the certificate. TEA staff ran data for the 2014-2015 
school year that confirmed a total of 227,910 educational aide 
certificates were issued. Of those, 153,789 certificates were 
valid for life, while 74,121 educational aide certificates were 
issued as standard certificates that must currently be renewed 
every five years. While there were a large number of educa-
tional aide certificates issued, employment data from school 
year 2014-2015 show approximately 53,791 educational aides 
were actively employed. Of those 53,791 educational aides, 
only 8,044 (or 18%) had been employed for over two years. 

The SBEC proposal to shorten the validity period of the educa-
tional aide certificate would address the challenge the TEA faces 
allocating limited resources to the investigation and prosecution 
of individuals possessing only educational aide certificates that 
are either in inactive status and/or are not otherwise being uti-
lized by the individual as a condition of employment by a Texas 
school district. A significant number of cases involving educa-
tional aides (paraprofessionals) accused of wrongdoing result in 
defaults when filed at the State Office of Administrative Hearings 
(SOAH). Over the course of the five most recent SBEC meetings, 
65 defaults were issued for educational aides making up 39% of 
the defaults issued. The investigation and prosecution of de-
faults require the same or more resources as non-default cases. 

Shortening the validity period for the educational aide certificate 
would focus TEA investigative and prosecutorial resources only 
on those who are actively using the educational aide certificate 
in a Texas public school. 

Proposed new 19 TAC §230.36 would establish a new intern 
certificate. The concept of the intern certificate was first pre-
sented to the SBEC at the April 2016 meeting and was origi-
nally intended to replace the probationary certificate. At the time, 
the SBEC proposes that candidates pass all required examina-
tions (content and pedagogy) for the certification area prior to is-
suance of the intern certificate to ensure that a teacher of record 
has demonstrated minimal competence in both pedagogy and 
content prior to placement in a classroom with only minimal su-
pervision. District and EPP representatives expressed concerns 
about future plans to increase the testing requirements for is-
suance of the intern certificate. During the June 2016 SBEC 
work session and meeting, TEA staff presented a tiered licensure 
process for certification through an EPP that better reflects the 
candidate's progress toward full certification and the level of sup-
port the candidate receives. This two-tiered licensure structure 
for EPP candidates included an intern certificate, where prior to 
issuance, successful completion of all content examinations was 
required; and a probationary certificate, where prior to issuance, 
successful completion of all examinations (content and peda-
gogy) was required. The SBEC proposes a one-year validity 
period for the intern certificate and a maximum of two, one-year 
validity periods for the probationary certificate. Probationary cer-
tificates would remain in 19 TAC §230.37. 

Section 230.37 currently allows EPP candidates to be placed on 
a probationary certificate and serve as the teacher of record for 
up to three years. The SBEC proposes limiting the amount of 
time a candidate can serve on a probationary certificate. Lan-
guage would be amended in proposed subsection (c)(4) to add 
intern certificates and reduce the total amount of time allowed 
from three years to two years. The SBEC recognizes that the 
proposed change may impact an EPP's timeline on preparing 
candidates, but finds it better aligns with the SBEC's goals and 
principles. To ensure that school districts and the TEA are prop-
erly notified about candidates serving on an intern or probation-
ary certificate who resign or are terminated from assignments 
and/or candidates that withdraw or are released from an EPP, 
EPP notification requirements have been removed from this sub-
chapter and moved to Chapter 228. 

Proposed subsection (d) would establish testing requirements 
for issuance of a probationary certificate and include a transition 
from testing requirements and options in place prior to Septem-
ber 1, 2017, and testing requirements for issuance of the pro-
bationary certificate beginning September 1, 2017. Proposed 
subsection (d)(2) would require candidates to successfully com-
plete all examinations currently required for issuance of a stan-
dard certificate prior to issuance of the probationary certificate 
in any subject area (i.e., pedagogy, content, and as applica-
ble, oral, written, or sign communication assessments) begin-
ning September 1, 2017. In addition, the proposed amendment 
would add a requirement for successful completion of the peda-
gogy and professional responsibilities examination in addition to 
the required content examinations and would remove the provi-
sion in subsection (d)(1) that prior to September 1, 2017, allows 
individuals to receive the probationary certificate for Grades 7-12 
by substituting the required content examination with a minimum 
number of college hours. The proposed changes to the proba-
tionary certificate rules are proposed to ensure that individuals 
have demonstrated minimal competence in both pedagogy and 
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content prior to placement in a classroom as the paid teacher 
of record with only minimal supervision. The proposed testing 
requirement to qualify for issuance of a probationary certificate 
would become effective September 1, 2017. Current subsec-
tions (d)-(f) would be removed. 

The SBEC recognizes the impact of these proposed changes 
and acknowledges stakeholder feedback on the proposed rule 
actions and their concerns related to testing requirements prior to 
issuance of the intern and/or probationary certificate and the po-
tential impact these requirements could have on bilingual certifi-
cation candidates and certification candidates in other high-need 
areas. The SBEC carefully considered this issue and proposes 
the rule actions. The SBEC has continued to focus on the need 
to ensure that individuals entering classrooms as the teacher 
of record demonstrate content proficiency to ensure that stu-
dents have the best opportunity to master academic content. It 
is particularly critical that students in bilingual or special edu-
cation classrooms have teachers with the academic knowledge 
and skills to meet the needs of those students. Although teach-
ers on an intern or probationary certificate would still be receiving 
training in essential pedagogical skills, the proposal supports the 
belief that all students deserve teachers who have demonstrated 
content knowledge. The SBEC understands there are processes 
in place that allow districts to apply for bilingual exceptions to re-
ceive some flexibility from the bilingual program requirements. 
Creating a tiered licensure structure also would allow for mean-
ingful differentiation for districts in making hiring decisions and 
EPPs in supporting their intern or probationary teachers. 

Section 230.39, Temporary Teacher Certificates, would be re-
pealed due to a lack of district participation for several years and 
because the TEA no longer issues the Grades 8-12 certificates 
that aligned with this process. 

Language in 19 TAC §230.41, Visiting International Teacher Cer-
tificates, would be amended in subsection (a) to remove the ref-
erence to the agreement since rules in this subsection provide 
eligibility and certificate issuance requirements. Proposed sub-
section (e) would be added to confirm that issuance of the vis-
iting international certificate does not preclude candidates from 
completing the credentials review process and being issued a 
one-year certificate if all requirements are met. 

Subchapter E, Educational Aide Certificate 

The purpose of Subchapter E, Educational Aide Certificate, is 
to outline the general requirements for the recommendation, is-
suance, and renewal of educational aide certificates. 

The majority of the rules in this subchapter remain the same. 
Language would be added as proposed 19 TAC §230.53(f) and 
(g) to confirm that individuals already certified as a classroom 
teacher would be eligible to serve as an educational aide with-
out obtaining the educational aide certificate unless requested 
by the employing district and confirm that individuals seeking a 
higher level of educational aide certificate (i.e., transferring from 
educational aide I to II or educational aide II to III) would need to 
complete an online application, pay a fee, and be recommended 
for the new level of certification by the employing district. 

Proposed new 19 TAC §230.63 would address the SBEC pro-
posed change in the validity period for educational aide cer-
tificates; provide notification of the proposed change taking ef-
fect September 1, 2017; and confirm the elimination of the re-
newal requirements having to be completed for an expired lower 
level educational aide certificate when applying and being rec-
ommended by the district for a higher level certificate. 

Proposed new 19 TAC §230.65 would clarify the new process 
for reissuance of educational aide certificates by confirming that 
effective September 1, 2017, all educational aide certificates is-
sued would expire at the end of their validity period and that reis-
suance of an educational aide certificate would require a new on-
line application, a new recommendation from the employing dis-
trict, and a new fee paid online. Because holders of educational 
aide certificates would be required to reapply for new certification 
each time, the SBEC proposes a fee reduction for issuance of 
this certificate beginning September 1, 2017. The proposed fee 
of $15 every two years is included in the proposed changes to 
19 TAC §230.101, Schedule of Fees for Certification Services, in 
Subchapter G. It is also important to note that all educational aide 
certificates issued prior to September 1, 2017, would be issued 
with a five-year validity period, but the certificate would expire at 
the end of the period and is not subject to renewal. Individuals 
would be required to reapply for a new educational aide certifi-
cate with a two-year validity period. Individuals holding a lifetime 
educational aide certificate would maintain that certificate. 

Subchapter F, Permits 

The purpose of Subchapter F, Permits, is to outline the general 
requirements for the recommendation, issuance, and renewal of 
emergency permits. 

The SBEC proposes returning use of emergency permits back 
to serving as a temporary credential that provides resolution to 
a "true emergency" and allows an employing district to fill an im-
mediate need for placement of a teacher into the classroom. 
Language in 19 TAC §230.71, General Provisions, would be 
amended to alert districts of proposed changes in issuance of 
emergency permits. Proposed subsection (b) would be added 
to indicate that effective with the 2017-2018 school year, emer-
gency permits would be limited to one year of issuance, with no 
option for renewal. Proposed subsection (c) would be added 
to confirm that the one-year limitation does not apply to the an-
nual reissuance of emergency permits for Junior Reserve Of-
ficer Training Corps (JROTC) instructors or renewals of emer-
gency permits for teachers of students with visual impairments. 
Language in proposed subsection (d)(1) would be amended to 
confirm that the superintendent or his designee must take spe-
cific steps to determine an individual's qualifications for place-
ment on an emergency permit. Language in proposed subsec-
tion (d)(3) would be amended to add "open-enrollment charter 
school" to expand the type of educational setting where a permit 
may be initiated for an individual. Language in proposed subsec-
tion (h)(3)(A) would be amended to include a proposed change 
from "deficiency plan" to "certification plan" to better align with 
EPP terminology. Language in proposed subsection (h)(3)(B) 
would be amended to add "or higher" after the bachelor's degree 
reference to confirm a higher degree is acceptable and in pro-
posed subsection (i) to add "pertaining to parental notification." 
Proposed subsection (j) would be added to confirm individuals is-
sued an intern or probationary certificate are not allowed to also 
be placed on an emergency permit. 

Language in 19 TAC §230.73 would be amended in subsec-
tion (d) and proposed subsections (e)-(g) to confirm that the 
2016-2017 school year would be a transition year and that rules 
currently in place for emergency permits, including renewal of 
permits would remain the same. However, in the 2017-2018 
school year, the one-year limit would become effective. The only 
exceptions to the limited use of emergency permits are for the 
assignments to teach JROTC and to serve as teachers of stu-
dents with visual impairments. Districts would continue being 
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allowed to apply for new emergency permits every year to al-
low individuals employed in their district to continue serving in 
the assigned role of JROTC instructor. Districts would also be 
allowed a maximum of two renewals on emergency permits for 
assignments to teach students with visual impairments. TEC, 
§21.0485, requires individuals pursuing the Visually Impaired 
(VI) Supplemental Certificate to complete an EPP and does not 
allow them to earn this certificate through the certification by ex-
amination route. Individuals assigned to teach students with vi-
sual impairments on a permit are already certified educators who 
must complete requirements through an approved EPP to qual-
ify for issuance of the VI Supplemental Certificate. Teachers of 
students with visual impairments often serve in itinerant posi-
tions that go where the students are at their local school in a 
district or as part of a cooperative for more rural areas of Texas. 
These teachers also receive additional support from the Texas 
School for the Blind and Visually Impaired's statewide mentor-
ing program. Because the statute does not allow individuals to 
earn certification solely by test passage and due to the special-
ized and intensive nature of the training requirements for individ-
uals seeking this certificate, the SBEC proposes additional time 
under the emergency permit for teachers of students with visual 
impairments. This would allow districts to maintain qualified staff 
in this specialized area without causing a disruption to the pop-
ulation of students being served. 

Language in 19 TAC §230.75(1)(A) would be amended to incor-
porate associate's degree or more advanced degree reference 
into the rule text to align with health science certification require-
ments. 

Language in 19 TAC §230.77(c)(1)(B) would be amended to 
increase the semester credit hour requirement from six to twelve 
in the subject to be taught. Also, the SBEC proposes changes 
to subsection (c)(2)(A) to match the increase in semester credit 
hours in subsection (c)(1)(B). Proposed subsection (c)(2)(C) 
would incorporate stakeholder feedback to prohibit approval of a 
temporary classroom assignment permit for an individual teach-
ing more than four class periods with fewer than six semester 
credit hours in the specific subject area to be taught. Language 
in subsections (d)-(g) would be amended to incorporate minor 
edits to update certificate names, align semester credit hour 
requirements or licensure and experience requirements for 
certain certificates (e.g., career and technical education areas), 
and clarify degree requirements. 

Language in 19 TAC §230.79(a)(1) and (b)(1) would be 
amended to clarify application for the emergency permit is an 
online process. The SBEC also proposes changing "deficiency 
plan" to "certification plan" in subsections (a)(2)(A) and (b)(4) 
to better align with EPP terminology. Clarifying language spe-
cific to career and technical education assignments based on 
skill and experience would be added in subsection (b)(2) and 
proposed paragraph (3). 

Language would be amended in 19 TAC §230.81(2) to confirm 
emergency permits are limited to one year in an assignment, 
and language in paragraph (3)(B) would be amended to reflect a 
change in semester credit hour requirements needed for one re-
newal. Because the proposed change in the emergency permit 
validity period is not effective until the 2017-2018 school year, 
the SBEC proposes retaining the renewal provisions in rule to 
provide districts with guidance until the new emergency permit 
rules are effective. 

The SBEC proposes removing 19 TAC §230.83(b)(3) since there 
are very few district requests for nonrenewable permits related 

to candidates from other states who held the one-year certificate 
and did not pass the pedagogy and professional responsibilities 
(PPR) test during the validity period of their one-year certificate. 
The SBEC is cognizant of concerns expressed by stakeholders 
that the requirements for placement on emergency permits has 
been more rigorous for certified educators versus non-certified 
individuals. Attempts have been made to address this discrep-
ancy by revising the emergency permit rule to treat both popula-
tions more fairly while maintaining a balance of meeting needs 
at the local level and still ensuring the placement of qualified in-
dividuals in every classroom. 

Subchapter G, Certificate Issuance Procedures 

The purpose of Subchapter G, Certificate Issuance Procedures, 
is to identify the general procedures for issuance of certificates, 
to confirm the roles of EPPs in the recommendation of their can-
didates for certification, to highlight the process for dating and 
issuing certificates and permits, to establish in rule the fees for 
various certification services, to outline the process for submit-
ting fees for correction of a certificate or permit issued in error, 
and to identify requirements for issuance of additional certificates 
based on examination only. 

The majority of the rules in this subchapter would remain 
the same; however, language would be amended in 19 TAC 
§230.91(a)(1) to confirm that the virtual certificate is considered 
to be the official record of educator certification in Texas. This 
online certificate is available on the TEA website and satisfies 
the TEC, §21.053(a). The SBEC proposes removing the ref-
erence to the SBEC board chair signature since TEA stopped 
printing and mailing paper certificates in January 2011. 

Language would be amended in 19 TAC §230.93, Candidates 
of Approved Educator Preparation Programs, to confirm that an 
EPP is responsible for recommending candidates for certifica-
tion by the deadlines for issuance of the certificate. Language 
would be amended in 19 TAC §230.97(c) to confirm that a fee is 
required to change the effective date for a certificate or permit. 

The SBEC proposes fee changes in 19 TAC §230.101, Schedule 
of Fees for Certification Services, to support necessary online 
system updates to implement the proposed rule changes and 
cover TEA's administrative costs. Language would be amended 
in subsection (a)(1) to confirm the fee reduction from $30 to $15 
for the educational aide certificate, effective September 1, 2017, 
and in subsection (a)(3) to add the intern certificate to the line 
item and propose a fee increase from $50 to $75 for issuance 
of the probationary or intern certificate. In subsection (a)(6), the 
SBEC proposes changing "temporary credential" to "one-year 
certificate" to better reflect what is issued and to align rule text 
with wording in Subchapter D, Types and Classes of Certificates 
Issued. In subsection (a)(8), the SBEC proposes increasing the 
national criminal history check processing fee from $6 to $10 to 
better cover TEA's administrative costs and, in proposed sub-
section (a)(9), add a fee for reviewing superintendent applica-
tions for the substitution of managerial experience for the princi-
pal certification requirements. The SBEC's approval of this fee 
would allow TEA staff to begin the timely review of anticipated 
requests from individuals to utilize the new process recently es-
tablished in rule to allow flexibility in obtaining the Superinten-
dent Certificate in accordance to rules outlined in 19 TAC Chap-
ter 242, Superintendent Certificate. The fee references in pro-
posed subsections (a)(10) and (11) would not apply to educa-
tional aide certificates effective September 1, 2017; however, 
the SBEC proposes leaving the current fees in place until they 
are no longer applicable to the certification process for educa-
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tional aides. Language in proposed subsection (a)(18) would be 
amended to increase the Visiting International Teacher certificate 
from $50 to $75 to better cover TEA's administrative costs. 

Proposed new 19 TAC §230.104, Correcting a Certificate or Per-
mit Issued in Error, would confirm in rule the need for payment 
by an EPP or district to correct a certificate or permit issued in er-
ror based on information submitted by the EPP or district. TEA 
does not charge a fee to individuals, EPPs, or districts, if TEA 
staff was responsible for the incorrect issuance of a certificate or 
permit. 

The SBEC proposes removing 19 TAC §230.105(2) to allow mar-
keting, health science, and trade and industrial education to the 
list of certificates eligible to be added under the provision of ad-
ditional certification by examination. However, because there 
are legislative requirements that must be met for issuance of the 
health science certificate, as well as licensure and work experi-
ence requirements needed for the trade and industrial education 
certificate, TEA staff has aligned the test approval process for 
health science and trade and industrial education to the process 
already in place for marketing certification through additional cer-
tification by examination. Like marketing, candidates seeking 
the health science and/or trade and industrial education certifi-
cate through this route would need to have licensure and wage-
earning experience verified through a school district or approved 
EPP before test approval can be granted. 

And finally, proposed new 19 TAC §230.107 would place into rule 
a process that allows individuals to relinquish a Texas certificate 
if they no longer wish to have the credential listed as part of their 
official record of certification. Over the years, educators have 
requested to relinquish one or more of their approved educator 
certifications. There is no current rule that addresses this type 
of request from an educator. The SBEC proposes language in 
this section that would allow an individual to relinquish the certifi-
cate, but also emphasizes that once it is relinquished, it cannot 
be added back to the official certificate record without the indi-
vidual completing the requirements for issuance of the certificate 
(i.e., retaking the applicable test, completing EPP requirements 
as applicable, reapplying and paying the fee for certificate is-
suance). 

Subchapter H, Texas Educator Certificates Based on Certifica-
tion and College Credentials from Other States and Territories of 
the United States 

The purpose of Subchapter H, Texas Educator Certificates 
Based on Certification and College Credentials from Other 
States and Territories of the United States, is to outline the 
process for individuals already certified to teach in other states 
to obtain Texas certification. This subchapter also explains the 
legislatively mandated comparable tests process that eliminates 
some of the Texas certification testing requirements for educa-
tors already certified to teach in other states. 

The majority of the rules in this subchapter would remain the 
same, but the SBEC proposes a few minor changes. Language 
in 19 TAC §230.111(a) would be amended to add the word "ac-
ceptable" to further describe the certificate or credential that can 
be submitted for the Texas review of credentials process. Lan-
guage would be amended in subsection (c) to resolve gram-
matical issues and clarify that examination and/or certificate re-
newal requirements pending in another state would not impact 
an individual's ability to complete the Texas review of credentials 
process if he or she has met all other requirements for certifi-
cation in the other state. Language in subsection (d) would be 

amended to confirm that a letter from another state department 
of education responsible for issuance of certification or licensure 
can be accepted in place of a copy of the actual certificate for 
purposes of the TEA's review of credentials process. Language 
would be amended in subsection (e) to confirm that the Texas 
credentials review process can only be completed based on the 
areas and grade levels of certification included on the certificate 
issued by another state department of education. 

The SBEC proposes removing 19 TAC §230.113(e) to align with 
deletion of similar text in the nonrenewable permit section of 
this chapter. Language in proposed subsection (e) would be 
amended to confirm that individuals must establish a base class-
room teaching certificate before they can add a supplemental 
certification area to their Texas certificate record. After much 
consideration and discussion, along with stakeholder input, the 
SBEC determines it is important to leave territories of the United 
States in place as part of this subchapter's title, and any con-
cerns regarding English language proficiency for individuals can 
be addressed directly with the individuals pursuing certification. 
The general certification requirements outlined in Subchapter B 
apply to all individuals seeking certification, regardless of the 
path taken to obtain Texas certification. For this reason, if an in-
dividual from a territory of the United States cannot provide proof 
that English was the primary language of instruction at the uni-
versity where the bachelor's degree or higher was earned, that 
individual would be required to take and pass the oral proficiency 
test approved by the SBEC before a certificate could be issued. 

The proposed rule actions would have no additional procedural 
and reporting implications. The proposed rule actions would 
have no additional locally maintained paperwork requirements. 

FISCAL NOTE. Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that for the first 
five-year period the proposed rule actions are in effect there 
would be additional costs for state government and no additional 
costs for local government as a result of enforcing or administer-
ing the proposed rule actions. 

The following fiscal implications are based on costs for state gov-
ernment (TEA) and persons (individuals) for fiscal years (FYs) 
2017-2021. 

The TEA estimates a total cost for state government at $398,000 
in FY 2017. The TEA estimates an increase in revenues for state 
government and a cost for individuals at $317,520 each in FY 
2017 and $504,580 each in each year for FYs 2018-2021. 

The TEA estimates personnel costs for state government 
at $398,000 to support implementation of Chapter 230 rule 
changes based on information provided by the TEA Information 
Technology Services team. This is a rough estimate based on 
the September 1, 2017 effective date for the majority of the 
proposed fee changes in 19 TAC §230.101, which assumes 
all of the work related to the implementation of the proposed 
rule actions would need to be completed during the 2016-2017 
school year. TEA would be using three program support staff 
already 100% dedicated to the Educator Certification Online 
System (ECOS) to complete documenting and finalizing of 
system requirements, development, testing, and moving online 
system changes into production. Using TEA staff already 
employed will absorb the personnel costs reflected, but will also 
require educator certification and testing program staff to forgo 
all other planned upgrades/improvements to the ECOS, with the 
exception of necessary and already scheduled maintenance, to 
accommodate implementation of the proposed rule changes. 
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The proposed rule actions include several fee changes that will 
directly impact revenue paid to the state for certification services 
and direct economic cost to individuals submitting payments for 
various certification services. The proposed $4 increase ($6 to 
$10) in fees retained will better cover costs of reviewing crimi-
nal history records, subsequent arrest records, and investigating 
and prosecuting educator misconduct cases and will reflect the 
increasing caseloads. TEA estimates an approximate increase 
in revenue of $317,520 in FY 2017 and $452,000 in each year 
for FYs 2018-2021. 

Effective September 1, 2017, TEA proposes to stop issuing the 
five-year educational aide certificate and the on-time and late 
renewal fees associated with that certificate. TEA anticipates 
losses of the $32 certificate fee, $10 on-time renewal fee, and 
$15 late fee will result in an approximate decrease in revenue of 
$680,000 in each year for FYs 2018-2021, as it may take that 
long for all individuals holding a current five-year certificate to 
reach their expiration date. TEA determined that implementa-
tion of the two-year educational aide certificate at $15, effective 
September 1, 2017, will allow the TEA to generate an estimated 
$360,000 in revenue increase in each year for FYs 2018-2021. 
The TEA determined that this change in fees for the educational 
aide certificate will eventually reach a point of being budget neu-
tral and is intended to help mitigate the significant amount of time 
spent investigating and prosecuting misconduct for educational 
aides who have not worked in schools for many years. 

Creation of a new intern certificate at $75, effective Septem-
ber 1, 2017, is estimated to produce an increase in revenue of 
$326,000 in each year for FYs 2018-2021. TEA recommends 
aligning the cost of this new certificate with the proposed fee 
changes for the probationary certificate and the current fee for 
the standard certificate ($75). The proposed $23 fee increase 
($52 to $75) for the probationary certificate is expected to gen-
erate an estimated increase in revenue of $36,800 in each year 
for FYs 2018-2021. Proposed fees for these two certificates (in-
tern and probationary) will account for the creation of the tiered 
licensure system and will align costs with the $75 fee already 
established for the standard certificate. 

Creation of the new $160 fee related to the superintendent re-
view of credentials would generate an estimated increase in rev-
enue of $1,600 in each year for FYs 2018-2021. While TEA an-
ticipates no more than 10 applicants annually, the fee is needed 
to cover the costs of staff reviewing credentials of individuals 
who lack a principal certificate, but have managerial experience 
in schools and want to enter a superintendent preparation pro-
gram. The experience verified and approved by TEA staff would 
substitute for having a principal certificate. 

Lastly, the proposed $23 fee increase ($52 to $75) will better 
cover staff time associated with processing visiting international 
teacher certificates. There is an anticipated increase in revenue 
of $6,000 in each year for FYs 2018-2021. 

There is no effect on local economy; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Mr. Franklin has determined 
that for the first five-year period the proposed rule actions are 
in effect the public and student benefit anticipated as a result of 
the proposed rule actions would be the continuation of rules re-
lating to certification requirements, fees, procedures for testing 
and certificate issuance, educational aides, and permits for pro-
fessional educator preparation and certification. The anticipated 

economic cost to persons who are required to comply with the 
proposed rule actions is described earlier under Fiscal Note. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period on the proposal begins August 26, 2016, and ends 
September 26, 2016. The SBEC will take registered oral and 
written comments on the proposed amendments to 19 TAC 
§§230.1, 230.11, 230.13, 230.31, 230.33, 230.35, 230.37, 
230.41, 230.53, 230.71, 230.73, 230.75, 230.77, 230.79, 
230.81, 230.83, 230.91, 230.93, 230.97, 230.101, 230.105, 
230.111, and 230.113; new 19 TAC §§230.36, 230.63, 230.65, 
230.104, and 230.107; and repeal of 19 TAC §230.15 and 
§230.39 at the October 7, 2016 meeting in accordance with 
the SBEC board operating policies and procedures. Com-
ments on the proposal may be submitted to Cristina De La 
Fuente-Valadez, Rulemaking, Texas Education Agency, 1701 
North Congress Avenue, Austin, Texas 78701. Comments may 
also be submitted electronically to sbecrules@tea.texas.gov. All 
requests for a public hearing on the proposed rule actions sub-
mitted under the Administrative Procedure Act must be received 
by the Department of Educator Leadership and Quality, Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701, Attention: Mr. Ryan Franklin, associate commissioner 
for educator leadership and quality, not more than 14 calendar 
days after notice of the proposal has been published in the 
Texas Register on August 26, 2016. 

SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §230.1 
STATUTORY AUTHORITY. The amendment is proposed under 
the Texas Education Code (TEC), §21.041(b)(1), which requires 
the State Board for Educator Certification (SBEC) to propose 
rules that provide for the regulation of educators and the gen-
eral administration of the TEC, Chapter 21, Subchapter B, in a 
manner consistent with the TEC, Chapter 21, Subchapter B; the 
TEC, §21.041(b)(2), which requires the SBEC to propose rules 
that specify the classes of educator certificates to be issued, in-
cluding emergency certificates; the TEC, §21.041(b)(4), which 
requires the SBEC to propose rules that specify the requirements 
for the issuance and renewal of an educator certificate; the TEC, 
§21.044(a), which requires the SBEC to propose rules establish-
ing training requirements a person must accomplish to obtain a 
certificate, enter an internship, or enter an induction-year pro-
gram; the TEC, §21.048(a), which requires the SBEC to propose 
rules prescribing comprehensive examinations for each class 
of certificate issued by the SBEC; the TEC, §21.050(a), which 
states that a person who applies for a teaching certificate for 
which SBEC rules require a bachelor's degree must possess a 
bachelor's degree received with an academic major or interdisci-
plinary academic major, including reading, other than education, 
that is related to the curriculum as prescribed under TEC, Chap-
ter 28, Subchapter A; and the TEC, §22.082, which states that 
the SBEC shall subscribe to the criminal history clearinghouse as 
provided by the Texas Government Code, §411.0845, and may 
obtain from any law enforcement or criminal justice agency all 
criminal history record information and all records contained in 
any closed criminal investigation file that relate to a specific appli-
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cant for or holder of a certificate issued under the TEC, Chapter 
21, Subchapter B. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ment implements the TEC, §§21.041(b)(1) and (2) and (4), 
21.044(a), 21.048, 21.050, and 22.082. 

§230.1. Definitions. 

The following words and terms, when used in this chapter, Chapter 232 
of this title (relating to General Certification Provisions), and Chapter 
233 of this title (relating to Categories of Classroom Teaching Certifi-
cates), shall have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Accredited institution of higher education--An institu-
tion of higher education that, at the time it conferred the degree, was 
accredited or otherwise approved by an accrediting organization rec-
ognized by the Texas Higher Education Coordinating [Coordination] 
Board. 

(2) Appropriate--Suitable for a particular purpose. The 
term denotes compliance with State Board for Educator Certification 
(SBEC) rules and with SBEC procedures and policies posted on 
the Texas Education Agency website that are related to the stated 
particular purpose. 

(3) Candidate--An individual who has been formally or 
contingently admitted into an educator preparation program; also 
referred to as an enrollee or participant. 

(4) [(3)] Certificate--Any educator credential issued by the 
State Board for Educator Certification under the authority of the Texas 
Education Code, Chapter 21, Subchapter B. 

(5) Certification class--A certificate, as described in 
§230.33 of this title (relating to Classes of Certificates), that has 
defined characteristics and includes the following: superintendent, 
principal, classroom teacher, school counselor, school librarian, 
educational diagnostician, reading specialist, and master teacher. 

(6) Charter school--A Texas public school operated by a 
charter holder under an open-enrollment charter school granted either 
by the State Board of Education (SBOE) or commissioner of education, 
whichever is applicable, pursuant to Texas Education Code, §12.101, 
identified with its own county district number. 

(7) [(4)] Classroom teacher--An educator who is employed 
by a school or district [approved by the Texas Education Agency or by 
an open-enrollment charter school approved by the State Board of Ed-
ucation] and who [teaches], not less than an average of four hours each 
day, teaches in an academic instructional setting or a career and tech-
nical education instructional setting. This term does not include an ed-
ucational [a teacher's] aide[, Reserve Officers' Training Corps (ROTC) 
instructors, substitute,] or a full-time [or part-time] administrator. 

(8) [(5)] Continuing professional education--Professional 
development required for the renewal of standard and/or lifetime 
[educator and professional] certificates that is designed to ensure 
improvement in both the performance of the educator and achievement 
of his or her students. 

(9) [(6)] Educator--An individual [A person] who is 
required to hold a certificate issued under the Texas Education Code, 
Chapter 21, Subchapter B. 

(10) [(7)] Educator preparation program--An entity ap-
proved by the State Board for Educator Certification to offer training 
and coursework that must adequately [to] prepare candidates for [an] 
educator certification and meet the standards and requirements of the 
board [certificate]. 

(11) [(8)] Examination--A standardized test or assessment 
required by statute or State Board for Educator Certification rule that 
governs an individual's admission to an educator preparation program, 
certification as an educator, continuation as an educator, or advance-
ment as an educator. 

[(9) Field supervision--An educator preparation program is 
responsible for the supervision of a candidate during student teaching, 
clinical teaching, internship, or a practicum. The supervision includes 
monitoring candidates and providing them with constructive feedback 
to improve their professional performance based on the standards as-
sociated with the certificate being sought.] 

(12) [(10)] Hearing impairment--As defined in the Texas 
Education Code, §21.048(d)(1), a hearing impairment so severe that 
the person cannot process linguistic information with or without am-
plification. 

[(11) High-quality professional development--Profes-
sional development that meets the requirements of the No Child Left 
Behind Act of 2001, 20 United States Code, §7801 (2001, as amended) 
and its subsequent amendments.] 

(13) [(12)] Initial certification--The first Texas educator 
certificate for a particular class issued to an individual as specified 
in §230.33 of this title (relating to Classes of Certificates) [based on 
participation in an approved educator preparation program]. 

(14) Intern certificate--A type of certificate issued to a can-
didate who has passed all required content examinations and is com-
pleting requirements for certification through an approved educator 
preparation program. 

[(13) Internship--A one academic year (or 180 school days) 
supervised educator assignment at a public school accredited by the 
Texas Education Agency (TEA) or other school approved by the TEA 
for internships, which may lead to completion of a standard certificate.] 

[(14) Mentor--A certified educator who is assigned by the 
campus administrator and who has completed, within the past three 
years, mentor training provided by an educator preparation program, 
regional education service center, campus, or school district. Respon-
sibilities of the mentor include, but are not limited to:] 

[(A) guiding, assisting, and supporting the beginning 
teacher in areas such as acquisition of instructional materials, class-
room management, curriculum and instruction, district policy, parent 
involvement, and student assessment; and] 

[(B) providing information to the educator preparation 
program regarding the progress of the beginning teacher seeking new 
certification.] 

(15) Private school--A non-public school whose educa-
tional program has been evaluated by a regional accrediting agency 
and whose program has met and is maintaining certain educational 
standards. 

(16) Probationary certificate--A type of certificate issued to 
a candidate who has passed all required examinations and is complet-
ing requirements for certification through an approved educator prepa-
ration program. 

(17) [(16)] Professional class--A term that refers to cer-
tificates for duties other than classroom teacher (e.g., superintendent, 
principal, school counselor, school librarian, educational diagnostician, 
reading specialist, and master teachers). 

(18) Standard certificate--A type of certificate issued to an 
individual who has met all requirements for a given class of certifica-
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tion, as specified in §230.33 of this title (relating to Classes of Certifi-
cates). 

(19) Teacher--An individual who is required to hold a cer-
tificate issued under the Texas Education Code, Chapter 21, Subchapter 
B. 

[(17) State Board for Educator Certification--The State 
Board for Educator Certification acting through its voting members in 
a decision-making capacity.] 

(20) [(18)] Teacher of record--An educator who is em-
ployed by a school or district and who teaches [the majority of the 
instructional day] in an academic instructional setting or a career and 
technical instructional setting not less than an average of four hours 
each day and is responsible for evaluating student achievement and 
assigning grades. 

(21) [(19)] Teacher service record--The official document 
used to record years of service and days used and accumulated under 
the state's former minimum sick leave program or the state's current 
personal leave program. 

(22) Texas Essential Knowledge and Skills (TEKS)--The 
kindergarten-Grade 12 state curriculum in Texas adopted by the State 
Board of Education and used as the foundation of all state certification 
examinations. 

[(20) Texas Education Agency staff--Staff of the Texas Ed-
ucation Agency assigned by the commissioner of education to perform 
the State Board for Educator Certification's administrative functions 
and services.] 

(23) [(21)] Texas school district--A school district accred-
ited and approved by the Texas Education Agency under the Texas Ed-
ucation Code, Chapter 11. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604140 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

SUBCHAPTER B. GENERAL CERTIFICATION 
REQUIREMENTS 
19 TAC §230.11, §230.13 
STATUTORY AUTHORITY. The amendments are proposed 
under the Texas Education Code (TEC), §21.041(b)(2), which 
requires the State Board for Educator Certification (SBEC) 
to propose rules that specify the classes of educator certifi-
cates to be issued, including emergency certificates; the TEC, 
§21.041(b)(4), which requires the SBEC to propose rules that 
specify the requirements for the issuance and renewal of an 
educator certificate; the TEC, §21.044(a), which requires the 
SBEC to propose rules establishing training requirements a per-
son must accomplish to obtain a certificate, enter an internship, 
or enter an induction-year program; the TEC, §21.048(a), which 
requires the SBEC to propose rules prescribing comprehensive 

examinations for each class of certificate issued by the SBEC; 
the TEC, §21.050(a), which states that a person who applies for 
a teaching certificate for which SBEC rules require a bachelor's 
degree must possess a bachelor's degree received with an 
academic major or interdisciplinary academic major, including 
reading, other than education, that is related to the curriculum 
as prescribed under TEC, Chapter 28, Subchapter A; and the 
TEC, §22.082, which states that the SBEC shall subscribe to 
the criminal history clearinghouse as provided by the Texas 
Government Code, §411.0845, and may obtain from any law 
enforcement or criminal justice agency all criminal history record 
information and all records contained in any closed criminal 
investigation file that relate to a specific applicant for or holder of 
a certificate issued under the TEC, Chapter 21, Subchapter B. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §§21.041(b)(2) and (4), 21.044(a), 
21.048, 21.050, and 22.082. 

§230.11. General Requirements. 
(a) The only credits and degrees acceptable for certification of 

educators are those earned from and conferred by accredited institu-
tions of higher education. All credit hour requirements for certification 
are semester credit hours or their equivalent. 

(b) An applicant for a Texas educator certificate must: 

(1) be at least 18 years of age; 

(2) submit to the criminal history review required by the 
Texas Education Code (TEC) §22.0831, not be disqualified by the TEC, 
§21.058, §21.060, or other Texas statute, and not be subject to admin-
istrative denial pursuant to §249.12 of this title (relating to Adminis-
trative Denial; Appeal) or a pending proceeding under Chapter 249 
of this title (relating to Disciplinary Proceedings, Sanctions, and Con-
tested Cases); 

(3) not be disqualified by federal law; 

(4) be willing to support and defend the constitutions of the 
United States and Texas; 

(5) be able to communicate, listen, read, write, and com-
prehend the English language sufficiently to use it easily and readily in 
daily communication and teaching. English language proficiency shall 
be evidenced by one of the following: 

(A) completion of an undergraduate or graduate degree 
at an accredited institution of higher education in the United States; 

(B) if an undergraduate or graduate degree was earned 
at an institution of higher education outside of the United States, 
including territories of the United States, evidence must be provided 
under procedures approved by the Texas Education Agency (TEA) 
staff that the primary language of instruction was English; or 

(C) verification of satisfactory scores on an English lan-
guage proficiency examination(s) approved by the State Board for Ed-
ucator Certification (SBEC); 

(6) successfully complete appropriate examinations pre-
scribed in §230.21 of this title (relating to Educator Assessment) for 
the educator certificate sought; and 

(7) satisfy one or more of the following requirements: 

(A) complete the requirements for certification speci-
fied in this chapter, Chapter 233 of this title (relating to Categories of 
Classroom Teaching Certificates), Chapter 239 of this title (relating to 
Student Services Certificates), Chapter 241 of this title (relating to Prin-
cipal Certificate), or Chapter 242 of this title (relating to Superintendent 
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♦ ♦ ♦ 

Certificate), and be recommended for certification by an approved ed-
ucator preparation program; 

(B) qualify under Subchapter H of this chapter (relating 
to Texas Educator Certificates Based on Certification and College Cre-
dentials from Other States or Territories of the United States); 

(C) qualify under §230.105 of this title (relating to Is-
suance of Additional Certificates Based on Examination); 

(D) qualify for a career and technical education certifi-
cate based on skill and experience specified in §233.14 of this title (re-
lating to Career and Technical Education (Certificates requiring expe-
rience and preparation in a skill area)); or 

(E) qualify under Chapter 245 of this title (relating to 
Certification of Educators from Other Countries).[; or] 

[(F) qualify for certification under §230.39 of this title 
(relating to Temporary Teacher Certificates).] 

§230.13. Standard Certificate Requirements. 

(a) Initial standard classroom teacher certificates that are not 
based on experience and preparation in a skill area shall require: 

(1) a bachelor's degree from an accredited institution of 
higher education; 

(2) completion of and recommendation by an approved 
educator preparation program (EPP) by the application and issuance 
deadlines for the certificate; and 

(3) submission of passing scores on comprehensive ex-
aminations prescribed by the State Board for Educator Certification 
(SBEC) as specified in §230.21 of this title (relating to Educator 
Assessment). 

(b) Standard career and technical education certificates based 
on experience and preparation in a skill area shall require: 

(1) a bachelor's degree from an accredited institution of 
higher education. In the case of the trade and industrial education cer-
tificates, experience may be substituted for a bachelor's degree; 

(2) preparation, experience, and/or licensure, certification, 
or registration in a skill area as described in §233.14 of this title (re-
lating to Career and Technical Education (Certificates requiring expe-
rience and preparation in a skill area)); 

(3) completion of and recommendation by an approved 
EPP by the application and issuance deadlines for the certificate; and 

(4) submission of passing scores on comprehensive exam-
inations prescribed by the SBEC as specified in §230.21 of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604142 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
19 TAC §230.15 

STATUTORY AUTHORITY. The repeal is proposed under the 
Texas Education Code (TEC), §21.041(b)(2), which requires the 
State Board for Educator Certification (SBEC) to propose rules 
that specify the classes of educator certificates to be issued, in-
cluding emergency certificates; the TEC, §21.041(b)(4), which 
requires the SBEC to propose rules that specify the requirements 
for the issuance and renewal of an educator certificate; the TEC, 
§21.044(a), which requires the SBEC to propose rules establish-
ing training requirements a person must accomplish to obtain a 
certificate, enter an internship, or enter an induction-year pro-
gram; the TEC, §21.048(a), which requires the SBEC to propose 
rules prescribing comprehensive examinations for each class 
of certificate issued by the SBEC; the TEC, §21.050(a), which 
states that a person who applies for a teaching certificate for 
which SBEC rules require a bachelor's degree must possess a 
bachelor's degree received with an academic major or interdisci-
plinary academic major, including reading, other than education, 
that is related to the curriculum as prescribed under TEC, Chap-
ter 28, Subchapter A; and the TEC, §22.082, which states that 
the SBEC shall subscribe to the criminal history clearinghouse as 
provided by the Texas Government Code, §411.0845, and may 
obtain from any law enforcement or criminal justice agency all 
criminal history record information and all records contained in 
any closed criminal investigation file that relate to a specific appli-
cant for or holder of a certificate issued under the TEC, Chapter 
21, Subchapter B. 

CROSS REFERENCE TO STATUTE. The proposed repeal im-
plements the TEC, §§21.041(b)(2) and (4), 21.044(a), 21.048, 
21.050, and 22.082. 

§230.15. Certification of Military Service Members, Military 
Spouses, and Military Veterans. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604143 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

SUBCHAPTER D. TYPES AND CLASSES OF 
CERTIFICATES ISSUED 
19 TAC §§230.31, 230.33, 230.35, 230.36, 230.37, 230.41 
STATUTORY AUTHORITY. The amendments and new sec-
tion are proposed under the Texas Education Code (TEC), 
§21.003(a), which states that a person may not be employed 
as a teacher, teacher intern or teacher trainee, librarian, ed-
ucational aide, administrator, educational diagnostician, or 
school counselor by a school district unless the person holds 
an appropriate certificate or permit issued as provided by the 
TEC, Chapter 21, Subchapter B; the TEC, §21.031(a), which 
authorizes the State Board for Educator Certification (SBEC) to 
regulate and oversee all aspects of the certification, continuing 
education, and standards of conduct of public school educators; 
the TEC, §21.031(b), which states that in proposing rules under 
the TEC, Chapter 21, Subchapter B, the SBEC shall ensure 
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that all candidates for certification or renewal of certification 
demonstrate the knowledge and skills necessary to improve the 
performance of the diverse student population of this state; the 
TEC, §21.041(b)(1), which requires the SBEC to propose rules 
that provide for the regulation of educators and the general 
administration of the TEC, Chapter 21, Subchapter B, in a 
manner consistent with the TEC, Chapter 21, Subchapter B; the 
TEC, §21.041(b)(2), which requires the SBEC to propose rules 
that specify the classes of educator certificates to be issued, 
including emergency certificates; the TEC, §21.041(b)(3), which 
requires the SBEC to propose rules that specify the period 
for which each class of educator certificate is valid; the TEC, 
§21.041(b)(4), which requires the SBEC to propose rules that 
specify the requirements for the issuance and renewal of an 
educator certificate; the TEC, §21.041(b)(5), which requires 
the SBEC to propose rules that provide for the issuance of 
an educator certificate to a person who holds a similar cer-
tificate issued by another state or foreign country, subject to 
the TEC, §21.052; the TEC, §21.041(b)(9), which requires the 
SBEC to propose rules that provide for continuing education 
requirements; the TEC, §21.051, which provides a requirement 
that before a school may employ a certification candidate as 
a teacher of record, the candidate must have completed at 
least 15 hours of field-based experience in which the candidate 
was actively engaged at an approved school in instructional or 
educational activities under supervision; the TEC, §22.0831(c), 
which provides that the SBEC shall review the national criminal 
history record information of all applicants for or holders of edu-
cator certification; and the TEC, §22.0831(f), which authorizes 
the SBEC to propose rules to implement the national criminal 
history record information review of certified educators. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments and new section implement the TEC, §§21.003(a), 
21.031, 21.041(b)(1)-(5) and (9), 21.051, and 22.0831(c) and 
(f). 

§230.31. Types of Certificates. 

(a) "Type of certificate" means a designation of the period of 
validity for a certificate and includes the following certificate designa-
tions: 

(1) standard, as specified in subsection (c) of this section; 

(2) provisional, as specified in subsection (b) of this sec-
tion; 

(3) professional, as specified in subsection (b) of this sec-
tion; 

(4) one year, as specified in §230.113 of this title (relat-
ing to Requirements for Texas Certificates Based on Certification from 
Other States or Territories of the United States) and Chapter 245 of this 
title (relating to Certification of Educators from Other Countries); 

(5) intern, as specified in §230.36 of this title (relating to 
Intern Certificates); 

(6) [(5)] probationary, as specified in §230.37 of this title 
(relating to Probationary Certificates); 

[(6) temporary, as specified in §230.39 of this title (relating 
to Temporary Teacher Certificates); and] 

(7) emergency, as specified in §230.73 of this title (relating 
to Validity of Emergency Permits); and[.] 

(8) educational aide, as specified in Subchapter E of this 
chapter (relating to Educational Aide Certificate). 

(b) All provisional and professional educator certificates is-
sued prior to September 1, 1999, shall be valid for the life of the indi-
vidual unless suspended, surrendered in lieu of revocation, or revoked 
by lawful authority. 

(c) Effective September 1, 1999, the standard certificate shall 
be issued for all classes of certificates and shall be valid for five years, 
subject to the requirements of Chapter 232, Subchapter A, of this title 
(relating to Certificate Renewal and Continuing Professional Educa-
tion Requirements). The standard certificate is issued to individuals 
who have met all requirements for a given subject area or class of cer-
tification. 

(d) Effective September 1, 2017, the educational aide certifi-
cate shall be valid for two years. Educational aide certificates issued 
effective September 1, 2017, will expire at the end of the two-year va-
lidity period. Individuals issued an educational aide certificate prior 
to September 1, 2017, as well as new applicants for the educational 
aide certificate, will be required to reapply for certification every two 
years and meet any other requirements for the educational aide certifi-
cate as specified in §230.65 of this title (relating to Requirements for 
Reissuance of Educational Aide Certificates). 

§230.33. Classes of Certificates. 

(a) "Class of certificates" means a certificate with the follow-
ing characteristics: 

(1) specific job duties or functions associated with the cer-
tificate; 

(2) standards established by the State Board for Educator 
Certification (SBEC) for the issuance of the certificate; and 

(3) comprehensive examination(s) prescribed by the 
SBEC, as specified in §230.21 of this title (relating to Educator 
Assessment) [for the certificate]. 

(b) Classes of certificates include the following: 

(1) superintendent; 

(2) principal; 

(3) classroom teacher (categories of classroom teaching 
certificates are described in Chapter 233 of this title (relating to 
Categories of Classroom Teaching Certificates)); 

(4) reading specialist; 

(5) master teacher; 

(6) school librarian; 

(7) school counselor; and 

(8) educational diagnostician. [; and] 

[(9) educational aide.] 

§230.35. Development, Approval, Implementation, and Evaluation 
of Teacher Certification Standards. 

(a) Purpose. The purpose of the certification standards shall 
be to ensure the highest level of educator preparation and practice to 
achieve student excellence. 

(b) Objectives. The objectives of the certification standards 
are: 

(1) to establish the knowledge and skills required of an in-
dividual seeking certification in a particular subject area; 

(2) to guide the design and delivery of educator preparation 
programs (EPPs); and 
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(3) to direct the development of certification examinations 
and other requirements for issuance of the certificate. 

(c) Policy. The State Board for Educator Certification (SBEC) 
shall appoint an advisory committee to develop and recommend 
[approve] certification standards for approval that are based on the ap-
plicable Texas essential knowledge and skills (TEKS) adopted by the 
State Board of Education (SBOE) and reflect current research-based 
practices and knowledge of the developmental stages of learning to 
promote successful outcomes and academic achievement from Early 
Childhood-Grade 12. 

(d) Development. The SBEC shall develop the certification 
standards based on information provided by Texas educators, EPP rep-
resentatives, parents, and citizens. Before approving standards for a 
certificate, the SBEC shall make the proposed standards available for 
public comment [from the public, the SBOE, and the commissioner of 
education]. 

(e) Implementation. The Texas Education Agency (TEA) staff 
shall be primarily responsible for implementing the certification stan-
dards approved by the SBEC by having certification examinations de-
veloped or recommended to the SBEC on the basis of such standards. 

(f) Evaluation. The TEA staff shall periodically evaluate ap-
proved certification standards based, at a minimum, on any changes to 
the TEKS or the job functions and duties of the related certificate. 

§230.36. Intern Certificates. 

(a) General provisions. 

(1) Certificate classes. An intern certificate may be issued 
for any class of certificate except educational aide. 

(2) Requirement to hold an intern certificate. A candidate 
seeking certification as an educator must hold an intern certificate while 
participating in an internship through an approved educator preparation 
program (EPP). 

(b) Requirements for issuance. An intern certificate may be 
issued to a candidate seeking certification as an educator who meets 
the conditions and requirements prescribed in this subsection. 

(1) Bachelor's degree. Except as otherwise provided in 
rules of the State Board for Educator Certification related to certain 
career and technical education certificates based on skill and expe-
rience, the candidate must hold a bachelor's degree or higher from 
an accredited institution of higher education. An individual who has 
earned a degree outside the United States must provide an original, 
detailed report or course-by-course evaluation for all college-level 
credits prepared by a foreign credential evaluation service recognized 
by the Texas Education Agency (TEA). The evaluation must verify 
that the individual holds, at a minimum, the equivalent of a bachelor's 
degree issued by an accredited institution of higher education in the 
United States. 

(2) General certification requirements. The candidate must 
meet the general certification requirements prescribed in §230.11 of 
this title (relating to General Requirements). 

(3) Fee. The candidate must pay the fee prescribed in 
§230.101 of this title (relating to Schedule of Fees for Certification 
Services). 

(4) Fingerprints. The candidate must submit fingerprints in 
accordance with §232.35(c) of this title (relating to Submission of Re-
quired Information) and the Texas Education Code (TEC), §22.0831. 

(c) Conditions. The validity and effectiveness of an intern cer-
tificate is subject to the following conditions. 

(1) Internship. The holder of an intern certificate must be 
a participant in good standing of an approved Texas EPP, serving in an 
acceptable, paid internship supervised by the EPP. 

(2) Inactive status. An intern certificate will become in-
active 30 calendar days after the holder's separation from the school 
assignment or the EPP. The unexpired term of an intern certificate may 
be reactivated if the holder satisfies the requirements specified in this 
section. 

(3) Term of an intern certificate. An intern certificate shall 
be valid for one 12-month period from the date of issuance. 

(4) Limit on preliminary certifications and permits. With-
out obtaining standard certification, an individual may not serve for 
more than three 12-month periods while holding any combination of 
the following: 

(A) intern certificates, limited to one 12-month period 
maximum, as described in this subsection; 

(B) probationary certificates, limited to two 12-month 
periods maximum, as specified in §230.37 of this title (relating to Pro-
bationary Certificates) 

(C) emergency permits as specified in Subchapter F of 
this chapter (relating to Permits); or 

(D) one-year certificates as specified in Subchapter H 
of this chapter (relating to Texas Educator Certificates Based on Certi-
fication and College Credentials from Other States or Territories of the 
United States) and Chapter 245 of this title (relating to Certification of 
Educators from Other Countries). 

(5) Reduction in force exception. If an educator is em-
ployed under an intern certificate and is terminated or resigns in lieu 
of termination before the end of the school year due to a reduction in 
force, that intern term shall not count as one of the three years refer-
enced in paragraph (4) of this subsection. 

(d) Testing requirements for issuance of an intern certificate. 
Beginning September 1, 2017, a candidate must meet the subject matter 
knowledge requirements for issuance of an intern certificate to serve an 
internship in a classroom teacher assignment for each subject area to 
be taught. 

(1) To meet the subject matter knowledge requirements to 
be issued an intern certificate for an internship in a classroom teacher 
assignment on or after September 1, 2017, a candidate must pass all 
of the appropriate certification content examination(s), as prescribed 
in Subchapter C of this chapter. 

(2) To meet the subject matter knowledge requirements to 
be issued an intern certificate for an internship in a career and techni-
cal education classroom teacher assignment that is based on skill and 
experience on or after September 1, 2017, a candidate must satisfy the 
requirements for that subject area contained in §233.14 of this title (re-
lating to Career and Technical Education (Certificates requiring expe-
rience and preparation in a skill area)) and pass the appropriate content 
certification examination(s), as prescribed in Subchapter C of this chap-
ter. 

(e) Intern certificate in a certification class other than class-
room teacher. An intern certificate may be issued for assignment as 
a superintendent, principal, reading specialist, master teacher, school 
librarian, school counselor, and educational diagnostician to an indi-
vidual who meets the applicable requirements prescribed in subsection 
(b) of this section and who also meets the requirements prescribed in 
this subsection. 
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(1) An applicant for an intern certificate in a certification 
class other than classroom teacher must meet all requirements estab-
lished by the recommending EPP, which shall be based on the quali-
fications and requirements for the class of certification sought and the 
duties to be performed by the holder of an intern certificate in that class. 

(2) The individual must have also been: 

(A) accepted and enrolled to participate in a Texas EPP 
that has been approved to prepare candidates for the certificate sought; 
and 

(B) assigned in the certificate area being sought in a 
Texas school district, open-enrollment charter school, or, pursuant 
to §228.35 of this title (relating to Preparation Program Coursework 
and/or Training), other school approved by the TEA. 

(3) The holder of an intern certificate in a certification class 
other than classroom teacher is subject to all terms and conditions of 
an intern certificate prescribed in subsection (c) of this section. 

§230.37. Probationary Certificates. 
(a) General provisions. 

(1) Certificate classes. A probationary certificate may be 
issued for any class of certificate except educational aide. 

(2) Requirement to hold a probationary certificate. A can-
didate seeking certification as an educator must hold a probationary 
certificate while participating in an internship through an approved ed-
ucator preparation program (EPP). 

(b) Requirements for issuance. A probationary certificate may 
be issued to a candidate seeking certification as an educator who meets 
the conditions and requirements prescribed in this subsection. 

(1) Bachelor's degree. Except as otherwise provided in 
rules of the State Board for Educator Certification [SBEC] related 
to certain career and technical education certificates based on skill 
and experience, the candidate must hold [at least] a bachelor's degree 
or higher from an accredited institution of higher education. An 
individual who has earned a degree outside the United States must 
provide an original, detailed report or course-by-course evaluation of 
all college-level credits prepared by a foreign credential evaluation 
service recognized by the Texas Education Agency (TEA). The 
evaluation must verify that the individual holds, at a minimum, the 
equivalent of a bachelor's degree issued by an accredited institution of 
higher education in the United States. 

(2) General certification requirements. The candidate must 
meet the general certification requirements prescribed in §230.11 of 
this title (relating to General Requirements). 

[(3) Preparation program and assignment. The candidate's 
internship assignment must:] 

[(A) be supervised by an approved Texas EPP;] 

[(B) be in the subject area and at the grade level of cer-
tification sought or, if applicable, be in an assignment consistent with 
the professional class certification sought;] 

[(C) take place in a Texas school district, open-enroll-
ment charter school, or other school approved by the Texas Education 
Agency (TEA) for this purpose pursuant to §228.35(d) of this title (re-
lating to Preparation Program Coursework and/or Training); and] 

[(D) if applicable, commence after the candidate for ini-
tial certification has met the pre-internship requirements specified in 
§228.35(a) and (c) of this title and the Texas Education Code (TEC), 
§21.051.] 

(3) [(4)] Fee. The candidate must pay the fee prescribed 
in §230.101 of this title (relating to Schedule of Fees for Certification 
Services). 

(4) [(5)] Fingerprints. The candidate must submit finger-
prints in accordance with §232.35(c) of this title (relating to Submis-
sion of Required Information) and the Texas Education Code (TEC) 
[TEC], §22.0831. 

(c) Conditions. The validity and effectiveness of a probation-
ary certificate is subject to the following conditions. 

(1) Internship. The holder of a probationary certificate 
must be a participant in good standing of an approved Texas EPP, serv-
ing in an acceptable, paid internship supervised by the [an approved] 
EPP. 

[(2) Supervision and professional development. An EPP 
shall provide field supervision, as prescribed in §228.35 of this title, 
and high-quality professional development throughout the entire term 
of the internship, including all extensions of the initial term.] 

[(3) Mentor. The EPP shall collaborate with the campus 
administrator to assign a campus mentor to each intern throughout his 
or her internship.] 

[(4) Notice. An EPP must immediately notify TEA by 
email if the holder of a probationary certificate:] 

[(A) resigns or is terminated from the school assign-
ment for which a probationary certificate was issued; or] 

[(B) is discharged or released from the EPP. In this case, 
the program must also notify the employing school district.] 

(2) [(5)] Inactive status. A probationary certificate will 
become inactive 30 calendar days after the holder's separation 
[termination] from the school assignment or the EPP. The unexpired 
term of a probationary certificate may be reactivated if the holder 
satisfies the program enrollment and school assignment requirements 
specified in §228.35 of this title (relating to Preparation Program 
Coursework and/or Training. [subsection (b)(3) of this section.] 

(3) [(6)] Term of a probationary certificate. A probation-
ary certificate shall be valid for a 12-month period from the date of 
issuance. 

[(7) Additional terms. A probationary certificate issued to 
an individual enrolled in a post-baccalaureate or alternative certifica-
tion program for initial certification, or any program for professional 
class certification, may be extended for no more than two additional 
12-month terms following the expiration of the initial term, subject to 
the following conditions.] 

[(A) A probationary certificate may be issued for an ad-
ditional 12-month term only if the Texas EPP recommends the addi-
tional term and certifies that the holder is making satisfactory progress 
toward standard certification.] 

[(B) The EPP must provide supervision to the educator 
for the full term of any such additional probationary certificate, unless, 
prior to the expiration of that term, a standard certificate is issued to the 
educator.] 

(4) [(8)] Limit on preliminary certifications and permits. 
Without obtaining standard certification, an individual may not serve 
for more than three 12-month periods while holding any combination 
of the following: 

(A) intern certificates, limited to one 12-month period 
maximum, as described in this subsection; 
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(B) [(A)] probationary certificates, limited to two 
12-month periods maximum, as described in this subsection; 

(C) [(B)] emergency permits as specified in Subchapter 
F of this chapter (relating to Permits); or 

(D) [(C)] one-year certificates as specified in Subchap-
ter H of this chapter (relating to Texas Educator Certificates Based on 
Certification and College Credentials from Other States or Territories 
of the United States) and Chapter 245 of this title (relating to Certifi-
cation of Educators from Other Countries). 

(5) [(9)] Reduction in force exception. If an educator is 
employed under a probationary certificate and is terminated or resigns 
in lieu of termination before the end of the school year due to a reduc-
tion in force, that probationary term shall not count as one of the two 
[three] allowed annual probationary terms. 

(d) Testing requirements for issuance of a probationary certifi-
cate. 

(1) Prior to September 1, 2017, a candidate must meet the 
subject matter knowledge requirements for issuance of a probationary 
certificate to serve an internship in a classroom teacher assignment for 
each subject area to be taught: 

(A) At the elementary school level, by passing the 
appropriate content area certification examination(s), as prescribed in 
Subchapter C of this chapter (relating to Assessment of Educators) 
that are appropriate to the grade level and subject matter assignment(s) 
as prescribed in Chapter 231 of this title (relating to Requirements for 
Public School Personnel Assignments). 

(B) At the middle or high school level: 

(i) by passing an appropriate content area certifica-
tion examination(s), including the appropriate pedagogy and profes-
sional responsibilities examination as prescribed in Subchapter C of 
this chapter that are appropriate to the grade level and subject matter 
assignment(s) as prescribed in Chapter 231 of this title; or 

(ii) by completing coursework that complies with 
the TEC, §21.050, and comprised of not fewer than 24 semester 
credit hours, including 12 semester credit hours of upper division 
coursework in the subject area(s) taught; or 

(iii) in the case of career and technical education as-
signments based on skill and experience, by satisfying the requirements 
for that subject area contained in §233.14 of this title (relating to Career 
and Technical Education (Certificates requiring experience and prepa-
ration in a skill area)). 

(C) A candidate who is the teacher of record in a special 
education assignment must meet the appropriate subject matter knowl-
edge requirements prescribed in subparagraph (A) and/or (B) of this 
paragraph and pass the appropriate special education certification ex-
amination(s) as prescribed in Subchapter C of this chapter that are ap-
propriate to the assignment(s) as prescribed in Chapter 231 of this title. 
If a candidate has not passed the special education supplemental-ex-
amination prior to the beginning of an internship, an EPP may permit 
the internship assignment if: 

(i) the EPP has developed a plan to address any de-
ficiencies identified through the candidate's previous attempt(s) on the 
examination; and 

(ii) the EPP implements the plan during the initial 
internship, an EPP shall not permit an additional internship if all ex-
aminations requirements are not met. 

(D) A candidate who is in a bilingual education and/or 
English as a Second Language (ESL) assignment must meet the appro-
priate subject matter knowledge requirements prescribed in subpara-
graph (A) and/or (B) of this paragraph and pass the appropriate bilin-
gual education and/or ESL certification examination(s), as prescribed 
in Subchapter C of this chapter that are appropriate to the assignment(s) 
as prescribed in Chapter 231 of this title. If a candidate has not passed 
the bilingual education supplemental examination, ESL supplemental 
examination, or the bilingual target language proficiency test prior to 
the beginning of an internship, an EPP may permit the internship if: 

(i) the EPP has developed a plan to address any de-
ficiencies identified through the candidate's previous attempt(s) on the 
examination(s); and 

(ii) the EPP implements the plan during the initial 
internship. An EPP shall not permit an additional internship if all ex-
amination requirements are not met. 

(2) Beginning September 1, 2017, a candidate must meet 
all testing requirements for issuance of a probationary certificate. 

(A) To meet the subject matter knowledge requirements 
to be issued a probationary certificate for an internship in a classroom 
teacher assignment, a candidate must pass the appropriate certifica-
tion examination(s), including the appropriate pedagogy and profes-
sional responsibilities examination, as prescribed in Subchapter C of 
this chapter. 

(B) To meet the subject matter knowledge requirements 
to be issued a probationary certificate for an internship in a career and 
echnical education classroom teacher assignment that is based on skill 
nd experience, a candidate must satisfy the requirements for that sub-
ect area contained in §233.14 of this title and pass the appropriate cer-
ification examination(s), including the appropriate pedagogy and pro-
essional responsibilities examination, as prescribed in Subchapter C 
f this chapter. 

(e) Probationary certificate in a certification class other than 
lassroom teacher. A probationary certificate may be issued for an 
ssignment as a superintendent, principal, reading specialist, master 

t
a
j
t
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o

c
a
teacher, school librarian, school counselor, and/or educational diag-
nostician to an individual who meets the applicable requirements pre-
scribed in subsection (b) of this section and who also meets the require-
ments prescribed in this subsection. 

(1) An applicant for a probationary certificate in a certifi-
cation class other than classroom teacher must meet all requirements 
established by the recommending EPP, which shall be based on the 
qualifications and requirements for the class of certification sought and 
the duties to be performed by the holder of a probationary certificate in 
that class. 

(2) The individual must have also been: 

(A) accepted and enrolled to participate in a Texas EPP 
that has been approved to prepare candidates for the certificate sought; 
and 

(B) assigned in the certificate area being sought in a 
Texas school district, open-enrollment charter school, or, pursuant to 
§228.35 of this title, other school approved by the TEA. 

(3) Effective September 1, 2017, to meet the subject matter 
requirements for issuance of the probationary certificate in a certifica-
tion class other than classroom teacher, the individual must pass the 
appropriate examination(s) for that certificate. 
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(4) The holder of a probationary certificate in a certification 
class other than classroom teacher is subject to all terms and conditions 
of an intern certificate prescribed in subsection (c) of this section. 

[(d) Traditional undergraduate preparation program intern-
ship.] 

[(1) A candidate who has completed a bachelor's degree in 
a traditional teacher certification program at an accredited institution of 
higher education, but who has failed to meet the testing requirements 
necessary for issuance of a standard certification, may serve an intern-
ship under the supervision of the traditional undergraduate certification 
program.] 

[(2) Such a candidate may be issued a probationary certifi-
cate for a period of one year. The traditional undergraduate certification 
program may not recommend any extensions of this term.] 

[(e) Subject matter knowledge for classroom teaching assign-
ments.] 

[(1) To obtain a probationary certificate for a classroom 
teaching assignment, a candidate must demonstrate knowledge of each 
subject area to be taught:] 

[(A) at the elementary school level (Early Childhood-
Grade 6), by passing an appropriate certification examination as pre-
scribed in Subchapter C of this chapter (relating to Assessment of Ed-
ucators);] 

[(B) at the middle or high school level (Grades 7-12):] 

[(i) by passing an appropriate content area certifica-
tion examination as prescribed in Subchapter C of this chapter;] 

[(ii) by completing coursework that complies with 
the TEC, §21.050, and comprised of not fewer than 24 semester credit 
hours, including 12 semester credit hours of upper division coursework 
in the subject area taught; or] 

[(iii) in the case of career and technical education 
assignments based on skill and experience, by satisfying the require-
ments for that subject area contained in §233.14 of this title (relating to 
Career and Technical Education (Certificates requiring experience and 
preparation in a skill area)); or] 

[(C) for professional class probationary certificates, by 
meeting requirements established by the recommending EPP, which 
shall be based on the qualifications and requirements relating to the 
class of certification sought and on the duties performed by the holder 
of a probationary certificate in that class.] 

[(2) The individual in a special education classroom teach-
ing assignment must demonstrate both knowledge of special education 
and knowledge of each subject to be taught, as follows:] 

[(A) at the elementary school level (Early Childhood-
Grade 6):] 

[(i) by passing a certification examination appropri-
ate to the individual's grade level or subject matter assignment, as pre-
scribed in Subchapter C of this chapter; and] 

[(ii) by passing a special education examination; or] 

[(B) at the middle or high school level (Grades 7-12):] 

[(i) by either:] 

[(I) passing a certification examination appropri-
ate to the individual's subject matter assignment, as prescribed in Sub-
chapter C of this chapter; or] 

[(II) completing coursework comprised of not 
fewer than 24 semester hours, including 12 semester hours of upper 
division coursework in the subject area taught; and] 

[(ii) by passing a special education examination.] 

[(f) Probationary certificate for professional class certificates. 
A probationary certificate may be issued for a professional class as-
signment to an individual who meets the applicable requirements pre-
scribed in subsection (b) of this section and who also meets the require-
ments prescribed in this subsection.] 

[(1) An applicant for a professional class probationary cer-
tificate must meet all requirements established by the recommending 
EPP, which shall be based on the qualifications and requirements for 
the class of certification sought and the duties to be performed by the 
holder of a probationary certificate in that class.] 

[(2) The individual must have been:] 

[(A) accepted and enrolled to participate in a Texas EPP 
that has been approved to prepare candidates for the certificate sought; 
and] 

[(B) assigned in the professional class certification area 
being sought in a Texas school district, open-enrollment charter school, 
or, pursuant to §228.35 of this title, other school approved by TEA.] 

[(3) The holder of a professional class probationary certifi-
cate is subject to all the terms and conditions of a probationary certifi-
cate prescribed in subsection (c) of this section.] 

§230.41. Visiting International Teacher Certificates. 
(a) A teacher may be issued a visiting international teacher cer-

tificate valid for no more than three school years upon recommenda-
tion by a school district participating in an officially recognized foreign 
teacher exchange program. [The program shall be based upon an agree-
ment made between the State Board for Educator Certification and/or 
the Texas Education Agency (TEA) and a ministry of education in a 
foreign country.] 

(b) The visiting international teacher certificate will be issued 
to an individual who meets conditions and requirements presented in 
this subsection. The individual must: 

(1) meet appropriate requirements prescribed in §230.11 of 
this title (relating to General Requirements); 

(2) hold valid teaching credentials from the country of ori-
gin based, at a minimum, on the equivalent of a bachelor's degree issued 
by an institution of higher education in the United States accredited or 
otherwise approved by an accrediting organization recognized by the 
Texas Higher Education Coordinating Board; 

(3) demonstrate English language proficiency; 

(4) have criminal activity clearance from country of origin; 

(5) demonstrate subject matter competence in subject 
area(s) taught, as defined by the Texas Education Agency (TEA) 
[TEA] in compliance with federal requirements; 

(6) pay appropriate fee prescribed by §230.101 of this title 
(relating to Schedule of Fees for Certification Services); and 

(7) submit fingerprints in accordance with §232.35(c) of 
this title (relating to Submission of Required Information) and the 
Texas Education Code, §22.0831. 

(c) Participating school districts agree to provide the visiting 
international teachers with intensive supervision consisting of struc-
tured guidance and regular ongoing support through a mentoring pro-
gram. 
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(d) The TEA staff shall establish reasonable procedures to im-
plement this section. 

(e) Issuance of a visiting international teacher certificate does 
not prohibit issuance of a one-year certificate following a successful 
review of credentials, as specified in Chapter 245 of this title (relating 
to Certification of Educators from Other Countries). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604144 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

19 TAC §230.39 
STATUTORY AUTHORITY. The repeal is proposed under the 
Texas Education Code (TEC), §21.003(a), which states that a 
person may not be employed as a teacher, teacher intern or 
teacher trainee, librarian, educational aide, administrator, edu-
cational diagnostician, or school counselor by a school district 
unless the person holds an appropriate certificate or permit is-
sued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031(a), which authorizes the State Board for Educa-
tor Certification (SBEC) to regulate and oversee all aspects of 
the certification, continuing education, and standards of conduct 
of public school educators; the TEC, §21.031(b), which states 
that in proposing rules under the TEC, Chapter 21, Subchap-
ter B, the SBEC shall ensure that all candidates for certifica-
tion or renewal of certification demonstrate the knowledge and 
skills necessary to improve the performance of the diverse stu-
dent population of this state; the TEC, §21.041(b)(1), which re-
quires the SBEC to propose rules that provide for the regulation 
of educators and the general administration of the TEC, Chapter 
21, Subchapter B, in a manner consistent with the TEC, Chap-
ter 21, Subchapter B; the TEC, §21.041(b)(2), which requires 
the SBEC to propose rules that specify the classes of educator 
certificates to be issued, including emergency certificates; the 
TEC, §21.041(b)(3), which requires the SBEC to propose rules 
that specify the period for which each class of educator certifi-
cate is valid; the TEC, §21.041(b)(4), which requires the SBEC 
to propose rules that specify the requirements for the issuance 
and renewal of an educator certificate; the TEC, §21.041(b)(5), 
which requires the SBEC to propose rules that provide for the is-
suance of an educator certificate to a person who holds a similar 
certificate issued by another state or foreign country, subject to 
the TEC, §21.052; the TEC, §21.041(b)(9), which requires the 
SBEC to propose rules that provide for continuing education re-
quirements; the TEC, §21.051, which provides a requirement 
that before a school may employ a certification candidate as a 
teacher of record, the candidate must have completed at least 
15 hours of field-based experience in which the candidate was 
actively engaged at an approved school in instructional or educa-
tional activities under supervision; the TEC, §22.0831(c), which 
provides that the SBEC shall review the national criminal history 
record information of all applicants for or holders of educator cer-
tification; and the TEC, §22.0831(f), which authorizes the SBEC 

to propose rules to implement the national criminal history record 
information review of certified educators. 

CROSS REFERENCE TO STATUTE. The proposed repeal im-
plements the TEC, §§21.003(a), 21.031, 21.041(b)(1)-(5) and 
(9), 21.051, and 22.0831(c) and (f). 

§230.39. Temporary Teacher Certificates. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604145 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

SUBCHAPTER E. EDUCATIONAL AIDE 
CERTIFICATE 
19 TAC §§230.53, 230.63, 230.65 
STATUTORY AUTHORITY. The amendment and new sec-
tions are proposed under the Texas Education Code (TEC), 
§21.041(a), which allows the State Board for Educator Certifica-
tion (SBEC) to adopt rules as necessary for its own procedures; 
the TEC, §21.041(b)(1), which requires the SBEC to propose 
rules that provide for the regulation of educators and the general 
administration of the TEC, Chapter 21, Subchapter B, in a 
manner consistent with the TEC, Chapter 21, Subchapter B; the 
TEC, §21.041(b)(2), which requires the SBEC to propose rules 
that specify the classes of educator certificates to be issued, 
including emergency certificates; the TEC, §21.041(b)(3), which 
requires the SBEC to propose rules that specify the period for 
which each class of educator certificate is valid; and the TEC, 
§21.041(b)(4), which requires the SBEC to propose rules that 
specify the requirements for the issuance and renewal of an 
educator certificate. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ment and new sections implement the TEC, §21.041(a) and 
(b)(1)-(4). 

§230.53. Procedures in General. 
(a) School district administrators have the authority and re-

sponsibility to determine the number of educational aides and level of 
job performance desired for the operation of the school district. The 
school district administrator is responsible for preparing accurate job 
descriptions for each assignment, classifying each assignment, and fill-
ing these assignments with individuals certified according to this sub-
chapter. 

(b) An appropriate educational aide certificate shall be issued 
to a qualified individual who is recommended by the employing su-
perintendent or his or her designee and who meets the requirements of 
this subchapter. The school district shall submit a completed applica-
tion and recommendation for an educational aide certificate to Texas 
Education Agency (TEA) staff. The applicant shall pay the designated 
fee. 

(c) The applicant for an educational aide certificate must be 
able to communicate, listen, read, write, and comprehend the English 
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language sufficiently to use it easily and readily in daily communica-
tion. 

(d) An individual with experience in other states must have 
that experience verified on a teacher service record when he or she is 
employed in a Texas school district. 

(e) An applicant for an educational aide certificate is subject 
to the provisions in §230.11(b)(1)-(5) of this title (relating to General 
Requirements). 

(f) An individual who holds a valid Texas classroom teaching 
certificate may serve as an educational aide without obtaining an edu-
cational aide certificate. 

(g) An individual seeking a higher level of educational aide 
certificate must submit a completed online application and payment 
and be recommended for issuance at the higher level by the employing 
school district. 

§230.63. Validity Period of Educational Aide Certificates. 

(a) Educational aide certificates issued prior to September 1, 
2017, are valid for five years and are not eligible for renewal. 

(b) Educational aide certificates issued after August 31, 2017, 
are valid for two years and are not eligible for renewal. 

(c) Effective September 1, 2017, individuals seeking to trans-
fer from one level of educational aide certificate to another level are 
not required to renew expired educational aide certificates. 

§230.65. Requirements for Reissuance of Educational Aide Certifi-
cates. 

(a) Effective September 1, 2017, educational aide certificates 
will expire at the end of their validity period and are not subject to 
renewal. 

(b) To be eligible for reissuance of an educational aide certifi-
cate following the expiration of an educational aide certificate, a can-
didate shall submit a new online application and payment and be rec-
ommended by the employing school district. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604146 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

SUBCHAPTER F. PERMITS 
19 TAC §§230.71, 230.73, 230.75, 230.77, 230.79, 230.81, 

STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §21.031(a), which autho-
rizes the State Board for Educator Certification (SBEC) to regu-
late and oversee all aspects of the certification, continuing edu-
cation, and standards of conduct of public school educators; the 
TEC, §21.041(b)(1), which requires the SBEC to propose rules 
that provide for the regulation of educators and the general ad-
ministration of the TEC, Chapter 21, Subchapter B, in a manner 

consistent with the TEC, Chapter 21, Subchapter B; the TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; the TEC, §21.041(b)(4), which re-
quires the SBEC to propose rules that specify the requirements 
for the issuance and renewal of an educator certificate; the TEC, 
§21.044(a), which requires the SBEC to propose rules estab-
lishing training requirements a person must accomplish to ob-
tain a certificate, enter an internship, or enter an induction-year 
program; and the TEC, §21.048(a), which requires the SBEC to 
propose rules prescribing comprehensive examinations for each 
class of certificate issued by the SBEC. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §§21.031(a), 21.041(b)(1), (2), and 
(4), 21.044(a), and 21.048. 

§230.71. General Provisions. 
(a) In accordance with the provisions of this subchapter, emer-

gency permits are issued under the authority of the State Board for Ed-
ucator Certification (SBEC). 

(b) Effective with the 2017-2018 school year, an emergency 
permit will limit an individual to one year of service and no renewal 
will be allowed. 

(c) The one-year limitation on permits referenced in subsec-
tion (b) of this section does not apply to individuals serving in the 
position of Junior Reserve Officer Training Corps (JROTC) instruc-
tor or teachers of students with visual impairments. As indicated in 
§230.77(g)(4)(B) of this title (relating to Specific Requirements for 
Initial Emergency Permits), emergency permits for JROTC instructors 
must be reissued every year. Emergency permits for visual impair-
ments referenced in §230.77(f)(2)(B) of this title may be renewed a 
maximum of two years. 

(d) [(b)] Under this subchapter, a superintendent or his or her 
designee who cannot secure an appropriately certified and qualified in-
dividual to fill a vacant position may activate an emergency permit for 
an individual who does not have one of the appropriate credentials re-
quired for the assignment as specified in Chapter 231 of this title (re-
lating to Requirements for [Assignment of] Public School Personnel 
Assignments). The superintendent or his or her designee must: 

(1) document locally the efforts the school district or open-
enrollment charter school has taken to employ an appropriately [a fully] 
certified individual in the position for which an emergency permit is 
activated; 

(2) apply for an emergency permit when a vacant position 
is filled with an uncertified or inappropriately certified individual who 
will serve as the teacher of record or will serve in the assignment for 
more than 30 consecutive instructional days. The application must be 
submitted to the Texas Education Agency (TEA) within 45 instruc-
tional days of the date of assignment; 

(3) verify that the school district or open-enrollment char-
ter school maintains a support system, has assigned a trained mentor, 
and will provide release time as needed to assist the individual serv-
ing on an emergency permit. (A school district shall not be required to 
provide a mentor for a degreed, certified teacher assigned on an emer-
gency permit if the teacher has one or more creditable years experience 
within the school district, as defined in Chapter 153, Subchapter CC, 
of this title (relating to Commissioner's Rules on Creditable Years of 
Service)); and 

(4) verify that the individual for whom the emergency per-
mit is activated has been advised of the SBEC rules regarding permits 
and permit renewal requirements in this subchapter. 
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(e) [(c)] A certified teacher must consent to the activation of an 
emergency permit and be advised of the conditions of the emergency 
permit. A teacher who refuses to consent to activation of an emergency 
permit may not be terminated or nonrenewed or otherwise retaliated 
against because of the teacher's refusal to consent to the activation of 
the emergency permit. However, a teacher's refusal to consent shall 
not impair a school district's right to implement a necessary reduction in 
force or other personnel actions in accordance with local school district 
or open-enrollment charter school policy. 

(f) [(d)] An emergency permit is authorized for the school dis-
trict or open-enrollment charter school for a specific assignment and is 
not the property of the individual for whom the emergency permit was 
activated. 

(g) [(e)] If an emergency permit authorized by the SBEC is not 
used, the school district or open-enrollment charter school shall notify 
TEA [the Texas Education Agency (TEA)] staff by email. 

(h) [(f)] An emergency permit may be authorized on a hardship 
basis for an individual who does not meet all emergency permit require-
ments as listed in §§230.75, 230.77, and 230.81 of this title (relating to 
General Eligibility Requirements for Emergency Permits, Specific Re-
quirements for Initial Emergency Permits, and Renewal Requirements 
and Procedures) only if approval has been granted and email notifica-
tion received from the TEA staff. The school district must: 

(l) document local conditions requiring the assignment of 
an individual who does not meet emergency permit requirements; 

(2) verify that the deficiencies for the certificate sought do 
not exceed 36 semester credit hours; and 

(3) verify: 

(A) that the individual will be enrolled in the first avail-
able course listed on the certification [deficiency] plan; or 

(B) registration for the next available administration of 
the appropriate content specialization portion of the certification exam-
ination for an individual who holds a valid Texas classroom teaching 
certificate and a bachelor's degree or higher from an accredited insti-
tution of higher education and is placed in an assignment requiring a 
different classroom teaching certificate. 

(i) [(g)] The school district is not required to comply with the 
requirements of this subchapter if an uncertified individual is assigned 
for a certified teacher that will be absent for more than 30 consecutive 
instructional days due to documented health related reasons and has 
expressed the intention to return to the assignment. The school district 
must comply with the Texas Education Code, §21.057, pertaining to 
parental notification. 

(j) Candidates who hold an intern certificate under the provi-
sions of §230.36 of this title (relating to Intern Certificates) or a proba-
tionary certificate under the provisions of §230.37 of this title (relating 
to Probationary Certificates) may not be employed on an emergency 
permit during the validity of the intern certificate or probationary cer-
tificate. 

§230.73. Validity of Emergency Permits. 

(a) The validity date of an emergency permit activated and au-
thorized under this subchapter is specified in §230.97 of this title (re-
lating to Effective Dates of Certificates and Permit Issuance). 

(b) An emergency permit is valid for the remainder of the 
school year for which it is activated and authorized by the State Board 
for Educator Certification (SBEC). The emergency permit must be 
submitted to the Texas Education Agency staff within 45 instructional 
days from the date of assignment. 

(c) An emergency permit authorized by the SBEC is valid for 
service only in the requesting school district and only for the assign-
ments indicated on the emergency permit application. 

(d) Effective with the 2017-2018 school year, the [The] em-
ployment of an individual on an emergency permit, with the exception 
of the assignment as a Junior Reserve Officer Training Corps instructor 
or a teacher of students with visual impairments, may not exceed one 
[three] school year [years] in the same assignment. 

(e) Prior to the 2017-2018 school year, the [The] individual 
may serve in a specific assignment no more than one [two] additional 
school year [years] beyond the initial emergency permit. To continue 
beyond the initial emergency permit year, the individual must comply 
with the renewal provisions specified in §230.81 of this title (relating 
to Renewal Requirements and Procedures). 

(f) Effective with the 2017-2018 school year, renewal provi-
sions specified in §230.81 of this title will no longer apply for emer-
gency permits, with the exception of teachers of students with visual 
impairments. 

(g) [(e)] Effective with the 2017-2018 school year, to [To] con-
tinue employment in the assignment beyond the validity of the initial 
emergency permit, the individual must hold the appropriate certificate, 
in accordance with Chapter 231 of this title (relating to Requirements 
for Public School Personnel Assignments). An individual may not 
serve as a classroom teacher of record in the Texas school district for 
more than three school years without obtaining initial, standard certifi-
cation. 

§230.75. General Eligibility Requirements for Emergency Permits. 
An individual for whom an emergency permit is activated must meet 
the following criteria. 

(1) The individual must hold a bachelor's degree or higher 
from an accredited institution of higher education. 

(A) For a career and technical education assignment re-
quiring certification based on both an associate's or more advanced de-
gree and experience in an occupational area to be taught, such as health 
science technology education or health science, or a bachelor's degree 
or higher and experience in the occupational area to be taught such as 
[health science technology education,] marketing education, [or mar-
keting,] the individual must have completed the degree requirement 
and have specified work experience. 

(B) For a trade and industrial education assignment, the 
individual must have specified work experience in lieu of a bachelor's 
degree. 

(2) The individual must be at least 18 years of age. 

(3) The individual must be able to communicate and un-
derstand the English language sufficiently to use it easily and readily 
in daily communication and teaching, as specified in §230.11 of this 
title (relating to General Requirements). 

(4) The individual must be of good moral character. The 
State Board for Educator Certification may refuse to authorize an emer-
gency permit for an individual, applying the same standards that would 
be applied to the administrative denial of an applicant for certification 
under §249.12 of this title (relating to Administrative Denial; Appeal). 

(5) The individual must submit fingerprints in accordance 
with §232.35(c) of this title (relating to Submission of Required Infor-
mation) and the Texas Education Code (TEC), §22.0831. 

§230.77. Specific Requirements for Initial Emergency Permits. 
(a) General provisions. An individual for whom an emergency 

permit is activated must: 
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(1) have completed the appropriate semester credit hours 
or equivalent contact hours required for the emergency permit sought 
as specified in this section, or, for a degreed, certified teacher, have 
passed the appropriate content specialization portions of the appropri-
ate certification examination required for the target certificate; and 

(2) have satisfied the appropriate experience requirement 
specified in this section for the emergency permit sought. 

(b) Assignments to elementary grades (Early Child-
hood-Grade 6) (general education). The individual must have 
completed 12 semester credit hours in a combination of subjects 
directly related to the elementary curriculum, 12 semester credit 
hours in elementary education, or any combination of these areas 
of study. Subjects related to the elementary curriculum include, but 
are not limited to, art, English language arts, health, mathematics, 
music, physical education, reading, science, social studies, technology 
applications, and theatre arts. 

(c) Assignments to secondary grades (Grades 7-12) (general 
education). 

(1) An emergency permit may be activated for an individ-
ual not certified at the secondary level provided the individual has com-
pleted: 

(A) 24 semester credit hours in the subject to be taught; 
or 

(B) 24 semester credit hours toward a composite teach-
ing field appropriate for the assignment, including at least twelve [six] 
semester credit hours in the subject to be taught. 

(2) A Temporary Classroom Assignment Permit (TCAP) 
may be activated for a teacher certified at the secondary level assigned 
to a subject area not covered by the certificate. The school district is 
not required to file the TCAP with the Texas Education Agency staff. 
The TCAP must be maintained in the school district personnel records. 

(A) A TCAP must be activated for each class period 
taught by an individual who is assigned to one or more class periods in 
an area not covered by the certificate held. The individual must have 
completed twelve [six] semester credit hours in the specific subject 
area(s) to be taught. In the case of an assignment in mathematics or 
science, an individual must have completed fifteen semester hours in 
the specific subject area(s) to be taught. A TCAP may be activated for 
no more than four class periods. 

(B) The TCAP is valid for one school year and is not 
renewable except in the event that the TCAP was issued for fewer than 
90 calendar days before the last day of student instruction in the prior 
school year. 

(C) For assignments that exceed four class periods, or 
for individuals who have not completed the minimum semester credit 
hours in the subject area(s) to be taught, approval must by granted by 
the TEA; however, in no event may an individual with six or fewer 
semester credit hours in the specific subject area to be taught be ap-
proved. 

(d) Assignments to all grade levels (Early Childhood-Grade 
12) (general education). 

(1) An individual must have completed 24 semester credit 
hours in the subject area to be taught. 

(2) This section will apply to all general education subject 
areas that are available as Early Childhood-Grade 12 certificates. 

(e) Assignments to career and technical education programs. 

(1) Agriculture, food, and natural resources [Agricultural 
science and technology] assignments. An individual must: 

(A) hold a bachelor's degree or higher from an accred-
ited institution of higher education; and 

(B) have completed 24 semester credit hours in 
Agriculture, food, and natural resources [agricultural science and 
technology] coursework. 

(2) Health science [technology] assignments. An individ-
ual must: 

(A) hold an associate's degree or more advanced [a 
bachelor's] degree from an accredited institution of higher education; 

(B) be currently licensed, certified, or registered (re-
quiring two years of college education) by a state-authorized or na-
tionally recognized accrediting agency as a professional practitioner in 
one or more health occupations for which instruction is offered; and 

(C) have an approved statement of qualifications veri-
fying two years of full-time employment in an accredited health care 
facility or agency while holding the license specified in §233.14 of this 
title (relating to Career and Technical Education (Certificates requiring 
experience and preparation in a skill area)). 

(3) Family and consumer sciences assignments. An indi-
vidual must: 

(A) hold a bachelor's degree or higher from an accred-
ited institution of higher education; and 

(B) have completed 24 semester credit hours in family 
and consumer sciences coursework. 

(4) Marketing [education or marketing] assignments. An 
individual must: 

(A) hold a bachelor's degree or higher from an accred-
ited institution of higher education; 

(B) have completed 24 semester credit hours in market-
ing coursework; and 

(C) have an approved statement of qualifications veri-
fying two years of full-time wage-earning experience in marketing oc-
cupations for which training is offered at the secondary level. 

(5) Business and finance [education] assignments [(for any 
instructional arrangement)]. An individual must: 

(A) hold a bachelor's degree or higher from an accred-
ited institution of higher education; and 

(B) have completed 24 semester credit hours in busi-
ness and finance coursework. 

(6) Trade and industrial education assignments. 

(A) Option I. An individual must: 

(i) hold a bachelor's degree or higher from an ac-
credited institution of higher education; and 

(ii) have an approved statement of qualifications 
verifying two [three] years of full-time wage-earning experience 
earned within the past ten [eight] years in one or more approved 
occupations for which instruction is offered. Up to 18 months of the 
wage-earning experience can be met through a formal documented 
internship. 

(B) Option II. An individual must: 
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(i) hold an associate's degree from an accredited in-
stitution of higher education; and 

(ii) have an approved statement of qualifications 
verifying two [three] years of full-time wage-earning experience 
earned within the past ten [eight] years in one or more approved 
occupations for which instruction is offered. 

(C) Option III. An individual must: 

(i) hold a high school diploma, the equivalent of a 
high school diploma, or higher; and 

(ii) have an approved statement of qualifications 
verifying five years of full-time wage-earning experience earned 
within the past eight years in one or more approved occupations for 
which instruction is offered. 

(D) Additional requirements. 

(i) An individual must hold a current licensure, cer-
tification, or registration by a state-authorized [state] or nationally rec-
ognized accrediting agency as a professional practitioner in one or more 
approved occupations for which instruction is offered. Licensure, cer-
tification, or registration by a state-authorized or nationally recognized 
accrediting agency must be based on a recognized test or measurement 
or on passing the appropriate National Occupational Competency Test-
ing (NOCTI) assessment. 

(ii) A cosmetology teacher must: 

(I) have three years of full-time wage-earning 
experience as a licensed cosmetologist; and 

(II) currently be licensed as a cosmetology in-
structor by the Texas Department of Licensing and Regulation. 

(iii) Wage-earning experience must be approved by 
the certification officer of the approved Texas educator preparation pro-
gram (EPP). 

(f) Assignments for special populations. 

(1) English language learners (ELLs). 

(A) Bilingual education. 

(i) An individual who holds a bachelor's degree or 
higher from an accredited institution of higher education and is certified 
at the appropriate level must: 

(I) have completed six [three] semester credit 
hours in the language of the [an] approved bilingual education pro-
gram; or [and] 

(II) [have completed six semester credit hours in 
the language of the target population and] demonstrate proficiency in 
comprehension and expression in the language of the target population 
by having a passing score on an appropriate State Board for Educator 
Certification (SBEC)-approved examination. 

(ii) An individual who holds a bachelor's degree or 
higher from an accredited institution of higher education but is not cer-
tified must: 

(I) meet the requirements for the grade level of 
assignment, as described in subsections (b)-(d) of this section; 

(II) be currently enrolled in an approved Texas 
EPP for bilingual education; and 

(III) have satisfied one of the following require-
ments: 

(-a-) completed 12 semester credit hours in 
the language of the target population, bilingual education, or a com-
bination of the two subject areas; or 

(-b-) demonstrated proficiency in 
comprehension and expression [oral or sign language communication 
skills] in the language of the target population by having a passing 
score on an appropriate SBEC-approved examination. 

(B) English as a second language (ESL). An individual 
must: 

(i) hold [be currently certified for the grade level to 
be taught and must have] a bachelor's degree or higher from an accred-
ited institution of higher education; [and] 

(ii) be currently certified for the grade level to be 
taught; and 

(iii) [(ii)] have satisfied one of the following require-
ments: 

(I) have completed six semester credit hours in 
an approved ESL program; or 

(II) have one creditable year of classroom teach-
ing experience, as defined in Chapter 153, Subchapter CC, of this title 
(relating to Commissioner's Rules on Creditable Years of Service). 

(2) Students with special learning needs. 

(A) Auditory impairments. An individual must: 

(i) hold a bachelor's degree or higher from an ac-
credited institution of higher education; 

(ii) have completed six semester credit hours di-
rectly related to teaching students with auditory impairments [the 
hearing impaired]; 

(iii) have demonstrated competence in the specific 
communication method used in the classroom setting with students 
with auditory impairments; and 

(iv) have verified that the employing school district, 
cooperative, or education service center (ESC) has one or more fully 
certified teachers for students with auditory impairments available as a 
mentor and to provide support. 

(B) Visual impairments. An individual must: 

(i) hold a valid Texas classroom teaching certificate 
based on a bachelor's degree or higher from an accredited institution of 
higher education; 

(ii) have satisfied the following requirements: 

(I) have completed six semester credit hours di-
rectly related to teaching students with visual impairments; and 

(II) have one creditable year of classroom teach-
ing experience, as defined in Chapter 153, Subchapter CC, of this title; 

(iii) have demonstrated competency in literary 
Braille and basic Nemeth Code by passing the approved Braille ex-
amination, holding certification as a literary Braille transcriber by the 
Library of Congress, or completing one university course in Braille; 
and 

(iv) have verified that the employing school district, 
cooperative, or ESC has one or more fully certified teachers of students 
with visual impairments available as a mentor and to provide support. 

(C) Home-based instruction or instruction in a hospital 
class. An individual must: 
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(i) be currently certified based on a bachelor's degree 
from an accredited institution of higher education; and 

(ii) have one creditable year of teaching experience, 
as defined in Chapter 153, Subchapter CC, of this title. 

(D) Special education (Early Childhood-Grade 12). 

(i) An individual who holds a bachelor's degree or 
higher from an accredited institution of higher education and is certified 
at the appropriate grade level must: 

(I) have completed six semester credit hours di-
rectly related to teaching children with special learning needs; or 

(II) have one creditable year of classroom teach-
ing experience, as defined in Chapter 153, Subchapter CC, of this title. 

(ii) An individual who holds a bachelor's degree or 
higher from an accredited institution of higher education, but is not 
certified must: 

(I) for elementary assignments (Early Child-
hood-Grade 6), meet requirements for the level of assignment as stated 
in subsection (b) of this section and have completed 18 semester credit 
hours directly related to teaching children with special learning needs; 
or 

(II) for secondary assignments (Grades 7-12), 
have completed 24 semester credit hours directly related to teaching 
children with special learning needs. 

(g) Assignments for other instructional and support personnel. 

(1) School counselor (Early Childhood-Grade 12). An in-
dividual must: 

(A) hold a bachelor's degree or higher from an accred-
ited institution of higher education; 

(B) have completed 24 semester credit hours of grad-
uate-level credit, including 12 semester credit hours in guidance and 
counseling; and 

(C) have two creditable years of classroom teaching ex-
perience, as defined in Chapter 153, Subchapter CC, of this title. 

(2) Educational diagnostician (Early Childhood-Grade 12). 
An individual must: 

(A) hold a bachelor's degree or higher from an accred-
ited institution of higher education; 

(B) have completed 30 semester credit hours of gradu-
ate-level credit in the field of education or a related field, including six 
semester credit hours in tests and measurements, at least three semester 
credit hours of which emphasized individualized testing; 

(C) have completed six semester credit hours directly 
related to teaching individuals with special learning needs; and 

(D) have two creditable years of classroom teaching ex-
perience, as defined in Chapter 153, Subchapter CC, of this title. 

(3) School librarian (Early Childhood-Grade 12). An indi-
vidual must: 

(A) hold a bachelor's degree or higher from an accred-
ited institution of higher education; 

(B) have completed 12 semester credit hours directly 
related to the basic competencies required of school librarians; and 

(C) have two creditable years of classroom teaching ex-
perience, as defined in Chapter 153, Subchapter CC, of this title. 

(4) Junior Reserve Officer [Officers'] Training Corps 
(JROTC) [(ROTC)] instructor. 

(A) An individual must verify that he or she has satis-
fied the requirements and been approved to serve by the appropriate 
military branch [ROTC]. 

(B) A JROTC [An ROTC] instructor permit may not be 
renewed, but must be reissued every year. 

§230.79. Procedures for Activation of Initial Emergency Permits. 
(a) For all assignments (except career and technical education 

assignments based on skill and experience). The employing superin-
tendent or his or her designee or authorized representative must ver-
ify the individual's eligibility for the emergency permit as described 
in §230.75 of this title (relating to General Eligibility Requirements 
for Emergency Permits) and §230.77 of this title (relating to Specific 
Requirements for Initial Emergency Permits) and submit online to the 
Texas Education Agency (TEA) staff the following information within 
45 instructional days of assignment: 

(1) a completed online emergency permit application; 

(2) one of the following: 

(A) a certification [deficiency] plan from an approved 
Texas educator preparation program (EPP) verifying that the individ-
ual meets the grade point average requirement for admission to the EPP 
and a listing of the preparation, student teaching/internship, and/or as-
sessment activities required to obtain certification in the assignment for 
which the emergency permit application has been submitted; or 

(B) verification of registration for the next available and 
practicable administration of the appropriate content area certification 
examination(s) [examination] for an individual who: 

(i) holds a bachelor's degree or higher from an ac-
credited institution of higher education; 

(ii) is already certified in another classroom teaching 
content area; and 

(iii) is placed in an assignment requiring a different 
classroom teaching certificate; and 

(3) the appropriate fee (payable by the school district). 

(b) For career and technical education assignments based on 
skill and experience. The employing superintendent or his or her de-
signee or authorized representative must verify the individual's eligi-
bility for the emergency permit as described in §230.75 and §230.77 of 
this title and submit online to the TEA staff the following information 
within 45 instructional days of assignment: 

(1) a completed online emergency permit application; 

(2) a copy of the individual's statement of qualifications, 
approved by the certification officer of a Texas EPP [an institution of 
higher education] approved to prepare career and technical education 
teachers, verifying appropriate work experience in the occupation or 
trade area to be taught as specified in §233.14 of this title (relating to 
Career and Technical Education (Certificates requiring experience and 
preparation in a skill area)); 

(3) acceptable license, registration, or certification by a 
state-authorized or nationally recognized agency in an occupational 
area appropriate for the assignment; 

(4) [(3)] a certification [deficiency] plan from an approved 
Texas EPP for the career and technical education certificate appropriate 
for the assignment; and 

(5) [(4)] the appropriate fee (payable by the school district). 
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§230.81. Renewal Requirements and Procedures. 
General provisions. 

(1) The employing superintendent or his or her designee or 
authorized representative of a school district may renew an emergency 
permit for the same assignment in the same school district for which 
the initial emergency permit was activated. 

(2) No individual may continue in the same assignment for 
more than one [three] school year [years] of service on an emergency 
permit, except as provided in paragraph (4) of this section. 

(3) The total of semester credit hours or the equivalent con-
tact hours required to obtain certification appropriate for the assignment 
shall determine the number of emergency permit renewals for which 
the individual may be eligible. The following schedule shall determine 
eligibility for emergency permit renewal. 

(A) For six semester credit hours or less plus appropri-
ate examination requirements, an individual is not eligible for renewal. 

(B) For seven [7-12] semester credit hours or more plus 
appropriate examination requirements, an individual is eligible for one 
renewal. 

[(C) For more than 12 semester credit hours plus ap-
propriate examination requirements, an individual is eligible for two 
renewals.] 

(4) Effective with the 1998-1999 school year, emergency 
permits used fewer than 90 calendar days may be renewed for one ad-
ditional year of service, if needed. 

(5) The superintendent or his or her designee or authorized 
representative may renew an emergency permit provided the following 
requirements and procedures are met. 

(A) The emergency permit must be renewed for the 
same assignment in the same school district. 

(B) Official transcripts verifying completion of a mini-
mum of six semester credit hours or documentation of completion of 
equivalent contact hours toward the appropriate target certificate must 
be placed in the individual's personnel file. 

(C) If the individual has not completed permit renewal 
requirements as indicated in paragraph (3) of this section, the superin-
tendent or his or her designee must obtain hardship approval from the 
Texas Education Agency prior to continuation of the assignment. 

(D) The appropriate renewal of the emergency permit 
application must be completed online prior to the beginning date of 
duties for the current school year. 

(E) The school district shall pay the appropriate fee. 

§230.83. Nonrenewable Permits. 
(a) The superintendent or his or her designee of a school dis-

trict may activate a nonrenewable permit for an individual who has 
not completed the appropriate examination requirements specified in 
§230.21 of this title (relating to Educator Assessment). 

(b) A nonrenewable permit may be activated for an individual 
in one or more of the following categories: 

(1) an individual who has completed all course and degree 
requirements of a Texas educator preparation program specified in this 
chapter except for successful completion of all appropriate examination 
requirements. Nonrenewable permits activated for individuals in this 
category expire 12 months from the date of activation; or 

(2) an individual who holds a Texas teacher certificate with 
an effective date before February 1, 1986, but has not revalidated the 

certificate        
ified in this chapter. The individual must not have been employed in 
a Texas school district since the start of the 1985-1986 school year. A 
nonrenewable permit activated for an individual in this category ex-
pires six months from the date of activation or at the end of the school 
year, whichever is less; or 

[(3) an individual who has been issued a one-year certifi-
cate under Subchapter H of this chapter (relating to Texas Educator 
Certificates Based on Certification and College Credentials from Other 
States or Territories of the United States), who passed the appropriate 
content specialization portions of the certification examinations, and 
who attempted, but did not pass, the pedagogy and professional re-
sponsibilities portion of the examination while the one-year certificate 
was valid. A nonrenewable permit activated for an individual in this 
category expires 12 months from the date the individual first attempted 
the pedagogy and professional responsibilities portion of the certifica-
tion examinations.] 

(c) A nonrenewable permit may not be activated for an indi-
vidual in the same assignment area for which another permit had pre-
viously been authorized. 

(d) The employing superintendent or his or her designee or au-
thorized representative must verify that an individual is eligible for the 
permit under this section and submit the following information within 
45 [60] calendar days of assignment: 

(1) an application for a nonrenewable permit completed be-
fore the effective date of the assignment; and 

(2) the appropriate fee (payable by the school district). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604147 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

for employment purposes by passing an examination spec-

♦ ♦ ♦ 

SUBCHAPTER G. CERTIFICATE ISSUANCE 
PROCEDURES 
19 TAC §§230.91, 230.93, 230.97, 230.101, 230.104, 230.105, 
230.107 
STATUTORY AUTHORITY. The amendments and new sec-
tions are proposed under the Texas Education Code (TEC), 
§21.031(a), which authorizes the State Board for Educator 
Certification (SBEC) to regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators; the TEC, §21.041(b)(1), which requires 
the SBEC to propose rules that provide for the regulation of 
educators and the general administration of the TEC, Chapter 
21, Subchapter B, in a manner consistent with the TEC, Chapter 
21, Subchapter B; the TEC, §21.041(b)(2), which requires the 
SBEC to propose rules that specify the classes of educator 
certificates to be issued, including emergency certificates; the 
TEC, §21.041(b)(3), which requires the SBEC to propose rules 
that specify the period for which each class of educator certifi-

PROPOSED RULES August 26, 2016 41 TexReg 6371 



cate is valid; the TEC, §21.041(b)(4), which requires the SBEC 
to propose rules that specify the requirements for the issuance 
and renewal of an educator certificate; the TEC, §21.041(b)(5), 
which requires the SBEC to propose rules that provide for the 
issuance of an educator certificate to a person who holds a sim-
ilar certificate issued by another state or foreign country, subject 
to the TEC, §21.052; the TEC, §21.041(b)(9), which requires 
the SBEC to propose rules that provide for continuing education 
requirements; the TEC, §21.041(c), which requires the SBEC to 
propose a rule adopting a fee for the issuance and maintenance 
of an educator certificate that is adequate to cover the cost of 
administration of the TEC, Chapter 21, Subchapter B; the TEC, 
§21.044(a), which requires the SBEC to propose rules estab-
lishing training requirements a person must accomplish to obtain 
a certificate, enter an internship, or enter an induction-year 
program; the TEC, §21.044(e), which provides the requirements 
that SBEC rules must specify for a person to obtain a certificate 
to teach a health science technology education course; the 
TEC, §21.044(f), which provides that SBEC rules for a person 
to obtain a certificate to teach a health science technology 
education course shall not specify that a person must have a 
bachelor's degree or establish any other credential or teaching 
experience requirements that exceed the requirements under 
§21.044(e); the TEC, §21.048(a), which requires the SBEC to 
propose rules prescribing comprehensive examinations for each 
class of certificate issued by the SBEC; the TEC, §21.0485, 
which provides that all candidates for a certificate to teach 
students with visual impairments must complete an approved 
educator preparation program; the TEC, §21.050(a), which 
states that a person who applies for a teaching certificate for 
which SBEC rules require a bachelor's degree must possess 
a bachelor's degree received with an academic major or in-
terdisciplinary academic major, including reading, other than 
education, that is related to the curriculum as prescribed under 
TEC, Chapter 28, Subchapter A; the TEC, §21.054(a), which 
requires the SBEC to propose rules establishing a process 
for identifying continuing education courses and programs 
that fulfill educators' continuing education requirements; the 
TEC, §22.082, which states that the SBEC shall subscribe to 
the criminal history clearinghouse as provided by the Texas 
Government Code, §411.0845, and may obtain from any law 
enforcement or criminal justice agency all criminal history record 
information and all records contained in any closed criminal 
investigation file that relate to a specific applicant for or holder 
of a certificate issued under the TEC, Chapter 21, Subchapter 
B; the TEC, §22.0831(f), which authorizes the SBEC to propose 
rules to implement the national criminal history record informa-
tion review of certified educators; and the Texas Occupations 
Code (TOC), §53.105, which specifies that a licensing authority 
may charge a person requesting an evaluation under the TOC, 
Chapter 53, Subchapter D, a fee adopted by the authority. Fees 
adopted by a licensing authority under the TOC, Chapter 53, 
Subchapter D, must be in an amount sufficient to cover the cost 
of administering this subchapter. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments and new sections implement the TEC, §§21.031(a); 
21.041(b)(1)-(5) and (9) and (c); 21.044(a), (e) and (f); 21.048; 
21.0485; 21.050; 21.054(a); 22.082; and 22.0831(f) and TOC, 
§53.105. 

§230.91. Procedures in General. 
(a) The State Board for Educator Certification (SBEC), in 

compliance with SBEC rules, shall issue appropriate certificates to 
qualified individuals who meet all requirements. 

(1) The certificate shall identify the name of the holder, the 
class, grade levels, [and] subject areas, and validity periods of all cer-
tificates issued, and reflect, if applicable, disciplinary history taken by 
[the certificate, and bear the signature of] the SBEC [chair]. 

(2) A certificate that is issued shall be maintained in a print-
able format on the Texas Education Agency (TEA) website on behalf 
of the SBEC. 

(b) Permanent records of all certificates, permits, and support-
ing documentation shall be maintained by the TEA staff. 

(c) An applicant for or holder of an educator's certificate shall 
be responsible for maintaining his or her educator profile with current 
mailing and email addresses. The applicant for or holder of an educa-
tor's certificate must update his or her educator profile within 45 calen-
dar days of the effective date of such change, unless another rule under 
this title requires earlier notification. 

(d) The representation of an individual's certificate status as 
maintained on the TEA website is considered to be the official record of 
educator certification. This electronic representation of the certificate 
satisfies Texas Education Code, §21.053(a), which requires individuals 
to present their certificate prior to employment by a school district. 

§230.93. Candidates of Approved Educator Preparation Programs. 

An appropriate certificate may be issued to a candidate who completes 
all requirements of a State Board for Educator Certification-approved 
educator preparation program (EPP). The candidate must complete the 
appropriate application and pay the designated fee. The certification 
officer representing the approved EPP shall submit to the Texas Edu-
cation Agency staff a recommendation for the issuance of the appropri-
ate certificate, not earlier than the date on which all requirements were 
completed, and by the recommendation deadlines for issuance of the 
certificate. 

§230.97. Effective Dates of Certificates and Permit Issuance. 

(a) Issuance date of a certificate. 

(1) The date of issuance shall not precede the date all cer-
tification requirements are completed. 

(2) The issuance date of a certificate recommended by an 
approved educator preparation program (EPP) shall be the date the rec-
ommending EPP verifies that the applicant has satisfied all certification 
requirements. 

(3) A certificate shall not become effective more than 60 
calendar days before the Texas Education Agency (TEA) staff receives 
the application and may not precede the date all certification, degree, 
and examination requirements are completed. 

(4) A certificate shall be valid for the entire month in which 
it is issued. 

(b) Effective date of a permit. 

(1) A permit shall become effective on the date of the as-
signment, provided the TEA staff receives the application within 60 
calendar days of the date of the assignment. 

(2) If the permit application is completed and signed by the 
applicant and superintendent or his or her designee on the date teaching 
duties begin, the application may be kept in the school district's files 
until all materials for submission are acquired. A permit held by a 
school district shall not become effective more than 60 calendar days 
before the TEA staff receives the application. 

(3) The school district shall be notified regarding eligibility 
for the permit. Coverage will not be provided to the school district 
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for the employment of an individual who is ineligible for the permit 
requested. 

(c) Authority to alter dating procedures. A certificate or per-
mit may become effective more than 60 calendar days before the TEA 
staff receives an application if the appropriate official or authority doc-
uments his or her responsibility for the delay. A fee equal to the fee for 
the original certificate or permit may be assessed for altering the effec-
tive date of a certificate or permit, provided sufficient justification for 
the correction is provided. 

§230.101. Schedule of Fees for Certification Services. 

(a) An applicant for a certificate or a school district requesting 
a permit shall pay the applicable fee from the following list. 

(1) Educational [Standard educational] aide certificate: 

(A) prior to September 1, 2017--$30; and 

(B) after August 31, 2017--$15. 

(2) Standard certificate--$75. 

(3) Probationary or intern certificate: 

(A) prior to September 1, 2017--$50; and 

(B) after August 31, 2017--$75. 

(4) Addition of certification based on completion of appro-
priate examination--$75. 

(5) Review of a credential issued by a jurisdiction other 
than Texas (nonrefundable): 

(A) prior to September 1, 2016--$175; and 

(B) after August 31, 2016--$160. 

(6) One-year certificate [Temporary credential] based on a 
credential issued by a jurisdiction other than Texas--$50. 

(7) Emergency permit (nonrefundable)--$55. 

(8) National criminal history check (nonrefundable)--The 
fee, posted on the Texas Education Agency website, shall include a 
$10 processing fee in addition [vary according] to the current cost of 
fingerprint processing and obtaining national criminal history record 
information from the Texas Department of Public Safety, its contrac-
tors, and the Federal Bureau of Investigation. The same fee will be paid 
by current certified educators who are subject to a national criminal his-
tory check pursuant to the Texas Education Code, §§22.082, 22.0831, 
and 22.0836. 

(9) Review of the superintendent application for the substi-
tution of managerial experience for the principal certificate requirement 
(nonrefundable)--$160. 

[(9) Temporary teacher certificate based on recommenda-
tion by an approved Texas school district--$50.] 

[(10) Review of credentials requiring analysis and research 
of college or university transcript and degrees for issuance of a tempo-
rary certificate (nonrefundable):] 

[(A) prior to September 1, 2016--$175; and] 

[(B) after August 31, 2016--$160.] 

(10) [(11)] On-time renewal of [standard] educational aide 
certificate: 

(A) prior to September 1, 2017--$10; and 

(B) after August 31, 2017--no charge. 

(11) [(12)] Additional fee for late renewal of [standard] ed-
ucational aide certificate: 

(A) prior to September 1, 2017--$5; and 

(B) after August 31, 2017--no charge. 

(12) [(13)] Reactivation of an inactive [standard] educa-
tional aide certificate--$15. 

(13) [(14)] Reinstatement following restitution of child 
support or student loan repayment for [standard] educational aide 
certificate--$20. 

(14) [(15)] On-time renewal of a standard certificate [(to 
include any educational aide certificate if held)]--$20. 

(15) [(16)] Additional fee for late renewal of a standard cer-
tificate--$10. 

(16) [(17)] Reactivation of an inactive standard certificate-
-$40; except for an inactivation pursuant to §232.9 of this title (relating 
to Inactive Status and Late Renewal). 

(17) [(18)] Reinstatement following restitution of child 
support or student loan repayment--$50. 

(18) [(19)] Visiting international teacher certificate--$75 
[$50]. 

(19) [(20)] Request for preliminary criminal history evalu-
ation (nonrefundable)--$50. 

(b) The fee for correcting a certificate or permit when the error 
is not made by the Texas Education Agency shall be equal to the fee 
for the original certificate or permit. 

§230.104. Correcting a Certificate or Permit Issued in Error. 

If a certificate or permit is issued with an incorrect grade level, subject 
area, or effective date, the recommending entity may request a correc-
tion of the certificate or permit by submitting a written request to Texas 
Education Agency staff and a fee equivalent to the fee for the original 
certificate or permit. The entity must provide sufficient justification for 
the correction. 

§230.105. Issuance of Additional Certificates Based on Examination. 

A teacher who holds a valid provisional, professional, or standard 
classroom teaching certificate or a valid temporary classroom teaching 
certificate issued under the provisions of Subchapter H of this chapter 
(relating to Texas Educator Certificates Based on Certification and 
College Credentials from Other States or Territories of the United 
States), or Chapter 245 of this title (relating to Certification of Ed-
ucators from Other Countries), and a bachelor's degree or higher 
from an accredited institution of higher education may qualify for an 
additional teaching field or certification to teach at another level by 
passing the appropriate certification examination(s) for that subject. 
The teacher must submit the application to add certification based on 
an examination during the time the certificate is allowed to be issued 
by the State Board for Educator Certification. The application for the 
additional certification must be submitted during the validity period of 
the appropriate Texas classroom teaching certificate. If a teacher holds 
multiple teaching certificates, all teaching certificates must be active 
before adding certification by examination. The rule shall not be used 
to qualify a classroom teacher for: 

(1) initial certification; 

[(2) career and technical education certification based on 
skill and experience, with the exception of marketing education or mar-
keting certificates;] 
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(2) [(3)] the Teacher of Students with Visual Impairments 
Supplemental: Early Childhood-Grade 12 certificate; 

(3) [(4)] another class of certificate, as listed in Subchapter 
D of this chapter (relating to Types and Classes of Certificates Issued); 
or 

(4) [(5)] certification for which no certification examina-
tion has been developed. 

§230.107. Requests to Relinquish a Texas Certificate. 

An individual who holds a valid provisional, professional, or standard 
certificate issued under the provisions of this chapter may request re-
moval of a certificate area(s) he or she no longer wishes to hold. 

(1) The request to relinquish a certificate must be: 

(A) submitted by the certificate holder in writing by 
mail, personal delivery, facsimile, email, or an electronic notification; 

(B) identify the specific certificate area(s) to be re-
moved from the official record of certification; and 

(C) include a statement acknowledging his or her un-
derstanding that once the certificate area(s) have been removed, they 
cannot be reinstated. 

(2) Certificate holders currently under investigation for a 
"Priority 1" offense as defined in Chapter 249 of this title (relating to 
Disciplinary Proceedings, Sanctions, and Contested Cases) are not el-
igible to relinquish a Texas certificate(s) under provisions of this sub-
chapter and may not unilaterally surrender a certificate without writ-
ten consent of a Texas Education Agency staff member authorized by 
the associate commissioner to execute settlements as designated by the 
State Board for Educator Certification. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604148 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

SUBCHAPTER H. TEXAS EDUCATOR 
CERTIFICATES BASED ON CERTIFICATION 
AND COLLEGE CREDENTIALS FROM OTHER 
STATES OR TERRITORIES OF THE UNITED 
STATES 
19 TAC §230.111, §230.113 
STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §21.040(6), which allows 
the State Board for Educator Certification (SBEC) authority to 
develop and implement policies that define responsibilities of the 
SBEC; the TEC, §21.041(b)(4), which requires the SBEC to pro-
pose rules that specify the requirements for the issuance and re-
newal of an educator certificate; the TEC, §21.041(b)(5), which 
requires the SBEC to propose rules that provide for the issuance 
of an educator certificate to a person who holds a similar certifi-

cate issued by another state or foreign country, subject to the 
TEC, §21.052; the TEC, §21.041(c), which requires the SBEC 
to propose a rule adopting a fee for the issuance and mainte-
nance of an educator certificate that is adequate to cover the 
cost of administration of the TEC, Chapter 21, Subchapter B; 
the TEC, §21.048(a), which requires the SBEC to propose rules 
prescribing comprehensive examinations for each class of cer-
tificate issued by the SBEC; the TEC, §21.050(a), which states 
that a person who applies for a teaching certificate for which 
SBEC rules require a bachelor's degree must possess a bache-
lor's degree received with an academic major or interdisciplinary 
academic major, including reading, other than education, that is 
related to the curriculum as prescribed under TEC, Chapter 28, 
Subchapter A; the TEC, §21.052(a), which states that the SBEC 
may issue a certificate to an educator who holds a degree issued 
by an institution accredited by a regional accrediting agency or 
group that is recognized by a nationally recognized accredita-
tion board or a degree issued by an institution located in a for-
eign country, if the degree is equivalent to a degree described by 
§21.052(a)(1)(A), holds an appropriate certificate or other cre-
dential issued by another state or country, and performs satis-
factorily on the examination prescribed under the TEC, §21.048, 
or, if the educator holds a certificate or other credential issued 
by another state or country, an examination similar to and at 
least as rigorous as that described by §21.052(a)(1)(A) adminis-
tered to the educator under the authority of that state; the TEC, 
§21.052(b), which states that for purposes of §21.052(a)(2), a 
person is considered to hold a certificate or other credential if 
the credential is not valid solely because it has expired; the TEC, 
§21.052(c), which states that the SBEC may issue a temporary 
certificate under this section to an educator who holds a degree 
required by §21.052(a)(1) and a certificate or other credential 
required by §21.052(a)(2) but who has not satisfied the require-
ments prescribed by §21.052(a)(3); and the TEC, §21.052(d), 
which states that a temporary certificate issued under §21.052(c) 
to an educator employed by a school district that has constructed 
or expanded at least one instructional facility as a result of in-
creased student enrollment due to actions taken under the De-
fense Base Closure and Realignment Act of 1990 (10 U.S.C. 
Section 2687) may not expire before the first anniversary of the 
date on which the SBEC completes the review of the educator's 
credentials and informs the educator of the examination or ex-
aminations under the TEC, §21.048, on which the educator must 
perform successfully to receive a standard certificate. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §§21.040(6); 21.041(b)(4) and (5) 
and (c); 21.048; 21.050; and 21.052. 

§230.111. General Provisions. 

(a) A Texas educator certificate may be issued to an individual 
who holds a college degree and an acceptable [appropriate] certificate 
or credential issued by the authorized licensing agency in another state 
or territory of the United States and who meets appropriate require-
ments specified in §230.11 of this title (relating to General Require-
ments) and elsewhere in this subchapter. 

(b) The degree held by an applicant from another state or ter-
ritory of the United States must be equivalent to at least a bachelor's 
degree or higher issued by an accredited institution of higher educa-
tion. 

(c) The certificate or other credential issued by the authorized 
licensing agency in another state or territory of the United States may 
not be a temporary permit, a credential issued by a city or school 
district, [a specific examination or renewal requirement,] or a certifi-
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cate for which academic or other program deficiencies are indicated. 
Specific examination or renewal requirements shall not be considered 
academic deficiencies. 

(d) A statement, approval letter, or certification entitlement 
card must be issued by the authorized licensing agency in another state 
or territory of the United States specifying eligibility for full certifica-
tion upon employment or completion of specified examination require-
ments shall have the same standing as a certificate. 

(e) The certificate and areas of certification issued by the au-
thorized licensing agency in another state or territory of the United 
States must be equivalent to a certificate or grade level that is within 
the early childhood-Grade 12 level and approved by the State Board 
for Educator Certification (SBEC). Based on the certificates submitted 
with the application for review of credentials, the [The] Texas Educa-
tion Agency (TEA) staff shall identify the certification areas for which 
the applicant qualifies in Texas. The certificate(s) for which the appli-
cant qualifies may be issued by the TEA staff under the authority of the 
SBEC. 

(f) If a Texas examination or certification is scheduled to be 
eliminated, an individual requesting certification and examination 
comparability must ensure that the application and all review docu-
mentation, including examination [test] scores, are received by TEA 
staff 60 calendar days before the application submission deadline for 
the examination and/or certification sought. 

§230.113. Requirements for Texas Certificates Based on Certification 
from Other States or Territories of the United States. 

(a) An applicant for a standard Texas certificate based on a 
certificate issued in accordance with §230.111 of this title (relating 
to General Provisions) must pass the appropriate examination require-
ments prescribed in the Texas Education Code (TEC), §21.048(a), and 
§230.21 of this title (relating to Educator Assessment) or achieve an 
acceptable level of performance on an examination(s) that have been 
determined to be similar to and at least as rigorous as that prescribed 
in the TEC, §21.048(a), and §230.21 of this title that was administered 
to the applicant under the authority of another state or territory of the 
United States. The applicant shall verify in a manner determined by 
the Texas Education Agency staff the level of performance on accept-
able examinations administered under the authority of another state or 
territory of the United States. 

(b) If all certification requirements are met except the appro-
priate examination requirements, the applicant may request issuance of 
a one-year certificate in one or more certification areas authorized on 
the out-of-state certificate. An applicant who holds only a student ser-
vices, principal, or superintendent certificate issued in accordance with 
Chapter 239 of this title (relating to Student Services Certificates), with 
the exception of Subchapter E (relating to Master Teacher Certificate); 
Chapter 241 of this title (relating to Principal Certificate); or Chap-
ter 242 of this title (relating to Superintendent Certificate) may be is-
sued the equivalent Texas certificate. The applicant must verify two 
creditable years of service in an Early Childhood-Grade 12 public or 
accredited private school in the specific student services or administra-
tive area sought. 

(c) After satisfying all requirements, including all appropriate 
examination requirements, the applicant is eligible to receive the ap-
propriate standard certificate issued under Subchapter D of this chapter 
(relating to Types and Classes of Certificates Issued). 

(d) An applicant issued a one-year certificate under this sec-
tion who does not complete the appropriate examination requirements 
to establish eligibility for a standard certificate during the validity of 
the one-year certificate, is not eligible for any type of certificate or per-
mit authorizing employment for the same certificate until he or she has 

satisfied the appropriate examination requirements. If examination re-
quirements are not met during the validity period of the one-year cer-
tificate due to circumstances beyond the control of the educator, the 
employing school district may request an extension not to exceed one 
calendar year in length. 

[(e) An employing superintendent may apply for a nonrenew-
able permit for a teacher who does not pass the pedagogy and pro-
fessional responsibilities portion of the certification examinations but 
does pass the appropriate content specialization portions of the exami-
nation during the validity of the one-year certificate. The nonrenewable 
permit shall be valid for no more than 12 months from the date the in-
dividual first attempts the pedagogy and professional responsibilities 
examination.] 

(e) [(f)] An applicant shall not be required to complete the con-
tent specialization portion of the certification examination in a certifica-
tion area for which he or she does not seek standard certification unless 
the examination is required to establish a base classroom teaching cer-
tificate. A supplemental certificate, as described in Chapter 233 of this 
title (relating to Categories of Classroom Teaching Certificates), may 
not be issued as a standard certificate unless the educator has estab-
lished a classroom teaching certificate. 

(f) [(g)] An applicant issued a one-year certificate under this 
section who, during or subsequent to the validity of the certificate, es-
tablishes eligibility for a standard certificate may apply for: 

(1) a new one-year certificate in another certification area 
based on an acceptable certificate from another state or territory of the 
United States; or 

(2) a second one-year certificate in an area previously au-
thorized on a one-year certificate provided the applicant was not as-
signed to the area and has not attempted the appropriate examination 
requirements for that area. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604149 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

CHAPTER 231. REQUIREMENTS FOR 
PUBLIC SCHOOL PERSONNEL ASSIGNMENTS 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 TAC §§231.97, 231.241, 231.251, 231.257, 
231.365, and 231.611 and new 19 TAC §231.175, concerning 
requirements for public school personnel assignments. The 
SBEC rules in 19 TAC Chapter 231 provide guidance to school 
districts by listing courses by grade level and subject area 
and identifying the corresponding certificates appropriate for 
placement into each classroom assignment. The proposed 
amendments to 19 TAC §§231.97, 231.241, 231.251, 231.257, 
231.365, and 231.611 and proposed new 19 TAC §231.175 
would identify the appropriate credential for placement in a 
particular teaching assignment, incorporate courses approved 
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by the State Board of Education (SBOE), and provide guidance 
to districts on special education assignments. 

The proposed revisions to 19 TAC Chapter 231, Subchapters 
D-F, would identify the appropriate certificates for placement in 
particular assignments for Grades 6-12 to teach electives, dis-
ciplinary courses, local credit courses, and innovative courses; 
various assignments for Grades 9-12; and special education-re-
lated services personnel assignments. 

Subchapter D, Electives, Disciplinary Courses, Local Credit 
Courses, and Innovative Courses, Grades 6-12 Assignments 

Language in 19 TAC §231.97, including the section title, would 
be amended to delete the reference to magnet course since 
the Texas Education Agency (TEA) stopped approving magnet 
courses several years ago. The proposed amendment would 
also strengthen alignment with the internal processes for ap-
proval of innovative courses and confirm the TEA's role in iden-
tifying the appropriate certificates for assignments to teach inno-
vative courses. 

Subchapter E, Grades 9-12 Assignments 

Division 3. Social Studies, Grades 9-12 Assignments. Pro-
posed new 19 TAC §231.175, Personal Financial Literacy, 
Grades 9-12, would be added to incorporate this new course 
approved by the SBOE. TEA staff has worked closely with the 
TEA Curriculum Division to confirm the list of certificates ap-
propriate to ensure the individual has the knowledge and skills 
necessary to teach the course and be eligible for placement into 
the assignment. 

Division 7. Fine Arts, Grades 9-12 Assignments. Language 
in 19 TAC §231.241, Art, Music, Theatre, and Dance, Grades 
9-12, would be amended to add a reference to a proposed new 
Dance: Grades 6-12 certificate in subsection (d). The proposed 
new Dance: Grades 6-12 certificate is included in the proposed 
amendments to 19 TAC Chapter 233, Categories of Classroom 
Teaching Certificates, may be found in the Proposed Rules sec-
tion of this issue of the Texas Register. With the addition of the 
reference to the proposed new certificate, all remaining informa-
tion under subsection (d) would be renumbered accordingly. 

Division 8. Technology Applications, Grades 9-12 Assignments. 
In response to a citizen petition addressed by the SBEC at the 
April 2016 meeting, TEA staff has worked closely with the TEA 
Curriculum Division to confirm the transfer of the reference to 
"Fundamentals of Computer Science" from 19 TAC §231.251, 
Computer Science, Grades 9-12, to 19 TAC §231.257, Game 
Programming and Design or Mobile Application Development, 
Grades 9-12. This change is an appropriate rulemaking action 
that accurately addresses the petition and maintains appropri-
ate certification for placement into the assignment. Language 
in 19 TAC §231.257, including the section title, would also be 
amended to add "Advanced Placement Computer Science Prin-
ciples," another course approved by the SBOE that had not yet 
been incorporated into this chapter. 

Division 13. Business Management and Administration, Grades 
9-12 Assignments. Subsection (b) in 19 TAC §231.365, Busi-
ness English, Grades 9-12, would be deleted since TEA staff has 
confirmed with the TEA Curriculum Division that the reference 
to the TEA-approved training requirement is no longer needed. 
The list of certificates appropriate to teach this course provide 
individuals with the knowledge and skills needed to teach this 
course. 

Subchapter F, Special Education-Related Services Personnel 
Assignments 

The proposed amendment to 19 TAC §231.611, Special Edu-
cation Teacher, would specify that anyone delivering content in-
struction would be required to hold one of the special education 
certificates listed and a valid certificate that matches the subject 
and grade level of the assignment. The addition of this require-
ment to also hold a valid certificate parallels the federal require-
ments for special education that were implemented as part of 
the highly qualified (HQ) requirements under No Child Left Be-
hind (NCLB). Effective with the 2016-2017 school year, federal 
requirements are no longer in place and districts must now rely 
solely on certification rules. Language would clarify that individu-
als assigned to deliver content instruction in a special education 
setting be certified in special education and the specific content 
area being taught to ensure that the individuals have the con-
tent knowledge necessary to deliver appropriate content instruc-
tion. Numerous districts have expressed a need for guidance 
from the TEA and flexibility to address the critical staffing short-
age area of special education teachers. In addition, language 
would be included to allow individuals to demonstrate compe-
tency through the state's 2010 and 2011 high, objective, and 
uniform standard evaluation for elementary and secondary spe-
cial education teachers as suggested by the Texas Council of 
Administrators of Special Education (TCASE). These proposed 
changes in rule would be necessary to provide districts the ability 
to retain teachers already qualified for special education assign-
ments under the federal requirements and ensure that students 
in special education settings continue to receive the support they 
need from teachers who have appropriate content knowledge. 

The proposed rule actions would have no additional procedural 
and reporting implications. The proposed rule actions would 
have no additional locally maintained paperwork requirements. 

FISCAL NOTE. Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that for the first 
five-year period the proposed rule actions are in effect there 
would be no additional costs for state and local government as a 
result of enforcing or administering the proposed rule actions. 
There is no effect on local economy; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Mr. Franklin has determined 
that for the first five-year period the proposed rule actions are in 
effect the public and student benefit anticipated as a result of the 
proposed rule actions would be the ability of districts to continue 
placing educators into classrooms that are prepared to positively 
affect the performance of the diverse student population of this 
state. There is no anticipated economic cost to persons who are 
required to comply with the proposed rule actions. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod on the proposal begins August 26, 2016, and ends Septem-
ber 26, 2016. The SBEC will take registered oral and written 
comments on the proposed amendments to 19 TAC §§231.97, 
231.241, 231.251, 231.257, 231.365, and 231.611 and proposed 
new 19 TAC §231.175 at the October 7, 2016 meeting in accor-
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dance with the SBEC board operating policies and procedures. 
Comments on the proposal may be submitted to Cristina De 
La Fuente-Valadez, Rulemaking, Texas Education Agency, 1701 
North Congress Avenue, Austin, Texas 78701. Comments may 
also be submitted electronically to sbecrules@tea.texas.gov. All 
requests for a public hearing on the proposed rule actions sub-
mitted under the Administrative Procedure Act must be received 
by the Department of Educator Leadership and Quality, Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701, Attention: Mr. Ryan Franklin, associate commissioner 
for educator leadership and quality, not more than 14 calendar 
days after notice of the proposal has been published in the Texas 
Register on August 26, 2016. 

SUBCHAPTER D. ELECTIVES, 
DISCIPLINARY COURSES, LOCAL CREDIT 
COURSES, AND INNOVATIVE COURSES, 
GRADES 6-12 ASSIGNMENTS 
19 TAC §231.97 
STATUTORY AUTHORITY. The amendment is proposed under 
the Texas Education Code (TEC), §21.003(a), which states that 
a person may not be employed as a teacher, teacher intern or 
teacher trainee, librarian, educational aide, administrator, edu-
cational diagnostician, or school counselor by a school district 
unless the person holds an appropriate certificate or permit is-
sued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031(a), which states that the State Board for Educator 
Certification (SBEC) shall regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators; the TEC, §21.041(b)(1), which requires 
the SBEC to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21, 
Subchapter B, in a manner consistent with the TEC, Chapter 21, 
Subchapter B; and the TEC, §21.041(b)(2), which requires the 
SBEC to propose rules that specify the classes of educator cer-
tificates to be issued, including emergency certificates. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ment implements the TEC, §§21.003(a), 21.031(a), and 
21.041(b)(1) and (2). 

§231.97. [Magnet Course;] Innovative Course. 
An assignment for an [a Magnet Course or] Innovative Course is al-
lowed with a valid certificate that matches the grade level of the as-
signment as determined by the Texas Education Agency [or Texas Ed-
ucation Agency approval]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604150 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 
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SUBCHAPTER E. GRADES 9-12 
ASSIGNMENTS 

DIVISION 3. SOCIAL STUDIES, GRADES 9-12 
ASSIGNMENTS 
19 TAC §231.175 
STATUTORY AUTHORITY. The new section is proposed under 
the Texas Education Code (TEC), §21.003(a), which states that 
a person may not be employed as a teacher, teacher intern or 
teacher trainee, librarian, educational aide, administrator, edu-
cational diagnostician, or school counselor by a school district 
unless the person holds an appropriate certificate or permit is-
sued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031(a), which states that the State Board for Educator 
Certification (SBEC) shall regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators; the TEC, §21.041(b)(1), which requires 
the SBEC to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21, 
Subchapter B, in a manner consistent with the TEC, Chapter 21, 
Subchapter B; and the TEC, §21.041(b)(2), which requires the 
SBEC to propose rules that specify the classes of educator cer-
tificates to be issued, including emergency certificates. 

CROSS REFERENCE TO STATUTE. The proposed new section 
implements the TEC, §§21.003(a), 21.031(a), and 21.041(b)(1) 
and (2). 

§231.175. Personal Financial Literacy, Grades 9-12. 

An assignment for Personal Financial Literacy, Grades 9-12, is allowed 
with one of the following certificates. 

(1) Any business certificate. 

(2) Grades 6-12 or Grades 9-12--Economics. 

(3) Grades 6-12 or Grades 9-12--Social Studies. 

(4) Grades 6-12 or Grades 9-12--Social Studies, Compos-
ite. 

(5) Junior High School (Grades 9-10 only) or High School-
-Economics. 

(6) Junior High School (Grades 9-10 only) or High School-
-Social Science, Composite. 

(7) Secondary Economics (Grades 6-12). 

(8) Secondary Social Studies (Grades 6-12). 

(9) Secondary Social Studies, Composite (Grades 6-12). 

(10) Social Studies: Grades 7-12. 

(11) Social Studies: Grades 8-12. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604151 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 
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DIVISION 7. FINE ARTS, GRADES 9-12 
ASSIGNMENTS 
19 TAC §231.241 
STATUTORY AUTHORITY. The amendment is proposed under 
the Texas Education Code (TEC), §21.003(a), which states that 
a person may not be employed as a teacher, teacher intern or 
teacher trainee, librarian, educational aide, administrator, edu-
cational diagnostician, or school counselor by a school district 
unless the person holds an appropriate certificate or permit is-
sued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031(a), which states that the State Board for Educator 
Certification (SBEC) shall regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators; the TEC, §21.041(b)(1), which requires 
the SBEC to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21, 
Subchapter B, in a manner consistent with the TEC, Chapter 21, 
Subchapter B; and the TEC, §21.041(b)(2), which requires the 
SBEC to propose rules that specify the classes of educator cer-
tificates to be issued, including emergency certificates. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ment implements the TEC, §§21.003(a), 21.031(a), and 
21.041(b)(1) and (2). 

§231.241. Art, Music, Theatre, and Dance, Grades 9-12. 

(a) An assignment for Art, Grades 9-12, is allowed with one 
of the following certificates. 

(1) All-Level Art. 

(2) Art: Early Childhood-Grade 12. 

(3) Grades 6-12 or Grades 9-12--Art. 

(4) Junior High School (Grades 9-10 only) or High School-
-Art. 

(5) Secondary Art (Grades 6-12). 

(b) An assignment for Music, Grades 9-12, is allowed with one 
of the following certificates. 

(1) All-Level Music. 

(2) Grades 6-12 or Grades 9-12--Music. 

(3) Junior High School (Grades 9-10 only) or High School-
-Music. 

(4) Music: Early Childhood-Grade 12. 

(5) Secondary Music (Grades 6-12). 

(c) An assignment for Theatre, including Musical Theatre, 
Grades 9-12, is allowed with one of the following certificates. 

(1) All-Level Speech/Drama. 

(2) All-Level Speech Communications/Theatre Arts 
(Prekindergarten-Grade 12). 

(3) All-Level Theatre Arts (Prekindergarten-Grade 12). 

(4) Grades 6-12 or Grades 9-12--Theatre Arts. 

(5) Junior High School (Grades 9-10 only) or High School-
-Drama. 

(6) Junior High School (Grades 9-10 only) or High School-
-Speech and Drama. 

(7) Secondary Theatre Arts (Grades 6-12). 

(8) Theatre: Early Childhood-Grade 12. 

(d) An assignment for Dance for Fine Arts credit, Grades 9-12, 
is allowed with one of the following certificates. 

(1) Dance: Grades 8-12. 

(2) Dance: Grades 6-12. 

(3) [(2)] Grades 6-12 or Grades 9-12--Dance. 

(4) [(3)] Junior High School (Grades 9-10 only) or High 
School--Dance. 

(5) [(4)] Secondary Dance (Grades 6-12). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604152 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

DIVISION 8. TECHNOLOGY APPLICATIONS, 
GRADES 9-12 ASSIGNMENTS 
19 TAC §231.251, §231.257 
STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §21.003(a), which states 
that a person may not be employed as a teacher, teacher intern 
or teacher trainee, librarian, educational aide, administrator, ed-
ucational diagnostician, or school counselor by a school district 
unless the person holds an appropriate certificate or permit is-
sued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031(a), which states that the State Board for Educator 
Certification (SBEC) shall regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators; the TEC, §21.041(b)(1), which requires 
the SBEC to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21, 
Subchapter B, in a manner consistent with the TEC, Chapter 21, 
Subchapter B; and the TEC, §21.041(b)(2), which requires the 
SBEC to propose rules that specify the classes of educator cer-
tificates to be issued, including emergency certificates. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §§21.003(a), 21.031(a), and 
21.041(b)(1) and (2). 

§231.251. Computer Science, Grades 9-12. 

An assignment for [Fundamentals of Computer Science;] Computer 
Science I, II, and III; Digital Forensics; or Robotics Programming and 
Design, Grades 9-12, is allowed with one of the following certificates. 

(1) Computer Science: Grades 8-12. 

(2) Grades 6-12 or Grades 9-12--Computer Information 
Systems. 

(3) Junior High School (Grades 9-10 only) or High School-
-Computer Information Systems. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(4) Secondary Computer Information Systems (Grades 
6-12). 

§231.257. Fundamentals of Computer Science; Advanced Placement 
Computer Science Principles; Game Programming and Design or Mo-
bile Application Development, Grades 9-12. 
An assignment for Fundamentals of Computer Science; Advanced 
Placement Computer Science Principles; Game Programming and 
Design or Mobile Application Development, Grades 9-12, is allowed 
with one of the following certificates. 

(1) Computer Science: Grades 8-12. 

(2) Grades 6-12 or Grades 9-12--Computer Information 
Systems. 

(3) Junior High School (Grades 9-10 only) or High School-
-Computer Information Systems. 

(4) Secondary Computer Information Systems (Grades 
6-12). 

(5) Technology Applications: Early Childhood-Grade 12. 

(6) Technology Applications: Grades 8-12. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604153 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

DIVISION 13. BUSINESS MANAGEMENT 
AND ADMINISTRATION, GRADES 9-12 
ASSIGNMENTS 
19 TAC §231.365 
STATUTORY AUTHORITY. The amendment is proposed under 
the Texas Education Code (TEC), §21.003(a), which states that 
a person may not be employed as a teacher, teacher intern or 
teacher trainee, librarian, educational aide, administrator, edu-
cational diagnostician, or school counselor by a school district 
unless the person holds an appropriate certificate or permit is-
sued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031(a), which states that the State Board for Educator 
Certification (SBEC) shall regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators; the TEC, §21.041(b)(1), which requires 
the SBEC to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21, 
Subchapter B, in a manner consistent with the TEC, Chapter 21, 
Subchapter B; and the TEC, §21.041(b)(2), which requires the 
SBEC to propose rules that specify the classes of educator cer-
tificates to be issued, including emergency certificates. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ment implements the TEC, §§21.003(a), 21.031(a), and 
21.041(b)(1) and (2). 

§231.365. Business English, Grades 9-12. 

[(a)] An assignment for Business English, Grades 9-12, is al-
lowed with one of the following certificates. 

(1) Any business or office education certificate. 

(2) Business and Finance: Grades 6-12. 

(3) Business Education: Grades 6-12. 

(4) English Language Arts and Reading: Grades 7-12. 

(5) English Language Arts and Reading: Grades 8-12. 

(6) Grades 6-12 or Grades 9-12--English. 

(7) Grades 6-12 or Grades 9-12--English Language Arts, 
Composite. 

(8) Junior High School (Grades 9-10 only) or High School-
-English. 

(9) Junior High School (Grades 9-10 only) or High School-
-English Language Arts, Composite. 

(10) Secondary English (Grades 6-12). 

(11) Secondary English Language Arts, Composite 
(Grades 6-12). 

[(b) All teachers assigned to this course shall participate in 
Texas Education Agency-approved training prior to teaching this 
course effective with the 2013-2014 school year.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604154 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

SUBCHAPTER F. SPECIAL EDUCATION-
RELATED SERVICES PERSONNEL 
ASSIGNMENTS 
19 TAC §231.611 
STATUTORY AUTHORITY. The amendment is proposed under 
the Texas Education Code (TEC), §21.003(a), which states that 
a person may not be employed as a teacher, teacher intern or 
teacher trainee, librarian, educational aide, administrator, edu-
cational diagnostician, or school counselor by a school district 
unless the person holds an appropriate certificate or permit is-
sued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031(a), which states that the State Board for Educator 
Certification (SBEC) shall regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators; the TEC, §21.041(b)(1), which requires 
the SBEC to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21, 
Subchapter B, in a manner consistent with the TEC, Chapter 21, 
Subchapter B; and the TEC, §21.041(b)(2), which requires the 
SBEC to propose rules that specify the classes of educator cer-
tificates to be issued, including emergency certificates. 
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♦ ♦ ♦ 

CROSS REFERENCE TO STATUTE. The proposed amend-
ment implements the TEC, §§21.003(a), 21.031(a), and 
21.041(b)(1) and (2). 

§231.611. Special Education Teacher. 

(a) Subject to the requirements in subsection (c) of this section, 
an assignment for Special Education Teacher is allowed with one of the 
following certificates. If an individual is providing content instruction 
in a special education classroom setting, a valid certificate that matches 
the subject and grade level of the assignment is also required, or the 
individual must demonstrate competency through the state's 2010 and 
2011 high, objective, and uniform standard evaluation for elementary 
and secondary special education teachers. 

(1) Blind School (Texas State School for the Blind and Vi-
sually Impaired only). 

(2) Deaf and Severely Hard of Hearing. 

(3) Deaf School (Texas State School for the Deaf only). 

(4) Deaf-Blind. 

(5) Deficient Vision. 

(6) Early Childhood Education for Handicapped Children 
(Infants-Grade 6 only). 

(7) Elementary Generic Special Education. 

(8) Emotionally Disturbed. 

(9) Generic Special Education. 

(10) Hearing Impaired. 

(11) High School--Generic Special Education. 

(12) Language and/or Learning Disabilities. 

(13) Mentally Retarded. 

(14) Physically Handicapped. 

(15) School Speech-Language Pathologist. 

(16) Secondary Generic Special Education (Grades 6-12) 
(Grades 6-12 only). 

(17) Severely and Profoundly Handicapped. 

(18) Severely Emotionally Disturbed and Autistic. 

(19) Special Education Supplemental (Valid at grade level 
and subject area of the base certificate). 

(20) Special Education: Early Childhood-Grade 12. 

(21) Speech and Hearing Therapy. 

(22) Speech and Language Therapy. 

(23) Teacher of Students with Visual Impairments Supple-
mental: Early Childhood-Grade 12. 

(24) Teacher of the Deaf and Hard of Hearing: Early Child-
hood-Grade 12. 

(25) Visually Handicapped. 

(b) The certificates specified in subsection (a) of this section 
are appropriate for a special education assignment in Prekindergarten-
Grade 12 except where otherwise noted. 

(c) The employing school district should make every effort to 
secure educators trained in the specialized skills and knowledge needed 
to serve the special needs of the children. If a staff member does not 
have the skills and knowledge needed for the assignment, the school 

district is responsible for making provisions for the person to acquire 
the necessary skills and knowledge. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604155 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

CHAPTER 233. CATEGORIES OF 
CLASSROOM TEACHING CERTIFICATES 
19 TAC §§233.5, 233.8, 233.10, 233.14 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 TAC §§233.5, 233.8, 233.10, and 233.14, 
concerning categories of classroom teaching certificates. The 
SBEC rules in 19 TAC Chapter 233 establish the general cate-
gories of classroom teaching certificates, specific grade levels 
and subject areas of classroom certificates, and the general 
area(s) of assignments that may be taught by the holder of each 
certificate. The proposed amendments to 19 TAC §§233.5, 
233.8, 233.10, and 233.14 would update the list of courses eli-
gible to be taught with these certificates, identify any additional 
requirements to obtain certification, provide guidance to districts 
on special education assignments, and establish a new Dance: 
Grades 6-12 certificate. 

The Texas Education Code (TEC), §21.041(b)(2), authorizes the 
SBEC to adopt rules that specify the classes of educator certifi-
cates to be issued, including emergency certificates. 

The proposed amendments to 19 TAC Chapter 233 would 
amend language to expand the list of courses eligible to be 
taught by holders of specific certificates, would provide guid-
ance to districts on special education assignments, and would 
establish a new standard certificate for Dance: Grades 6-12. 

§233.5. Technology Applications and Computer Science 

Language would be amended in subsection (c) to expand the 
list of courses referenced as eligible to be taught by individu-
als with computer science certification. Texas Education Agency 
(TEA) staff has worked closely with the TEA Curriculum Division 
to confirm holders of the computer science certificate have the 
knowledge and skills necessary to teach the following courses 
for Grades 9-12: Computer Science I, II, and III; Digital Foren-
sics; Robotics Programming and Design; Fundamentals of Com-
puter Science; Advanced Placement Computer Science Princi-
ples; Game Programming and Design; and Mobile Application 
Development. 

§233.8. Special Education 

The proposed amendment to subsection (a) would specify that 
anyone delivering content instruction in a special education set-
ting would be required to hold a special education certificate and 
a valid classroom certificate that matches the subject and grade 
level of the assignment. The addition of this requirement to also 
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hold a valid classroom certificate parallels the federal require-
ments for special education that were implemented as part of 
the highly qualified (HQ) requirements under No Child Left Be-
hind (NCLB). Effective with the 2016-2017 school year, federal 
requirements are no longer in place and districts must now rely 
solely on certification rules. The proposed amendment would 
clarify that individuals assigned to deliver content instruction in 
a special education setting be certified in special education and 
the specific content area being taught. Numerous districts have 
expressed a need for guidance from the TEA and flexibility to ad-
dress the critical staffing shortage of special education teachers. 

In addition, language would be included to allow individuals to 
demonstrate competency through the state's 2010 and 2011 
high, objective, and uniform standard evaluation for elementary 
and secondary special education teachers as suggested by 
The Texas Council of Administrators of Special Education. 
These proposed changes in rule would be necessary to provide 
districts the ability to retain teachers already qualified for special 
education assignments under the federal requirements and 
ensure that students in special education settings continue 
to receive the support they need from teachers who have 
appropriate content knowledge. The proposed revisions to 19 
TAC Chapter 231, Requirements for Public School Personnel 
Assignments, which would also address eligibility for placement 
into special education assignments, may be found in the Pro-
posed Rules section of this issue of the Texas Register. The 
proposed change to 19 TAC §231.611 would include identical 
language. 

§233.10. Fine Arts 

Proposed new subsection (e) would add the new certificate for 
Dance: Grades 6-12. Language had previously been amended 
in subsection (d) to specify that Dance, Middle School 1-3 
courses for Grades 6-8 would be taught by the holder of a 
Dance: Grades 8-12 certificate. Language in subsection (d) 
would be added to establish a deadline of August 31, 2018, for 
candidates to complete all requirements for issuance of the last 
group of Dance: Grades 8-12 certificate the SBEC will issue and 
a deadline of October 30, 2018, for candidates and educator 
preparation programs to submit completed applications to the 
TEA. 

The proposed assignment for the new Dance: Grades 6-12 cer-
tificate may be found in the Proposed Rules section of this issue 
of the Texas Register proposing revisions to 19 TAC Chapter 
231, Requirements for Public School Personnel Assignments, 
to ensure courses approved by the State Board of Education 
were included in SBEC rules and that the rules identified the ap-
propriate teaching certificate needed for these course assign-
ments. Initially, there were no plans to develop a new certifica-
tion examination when the SBEC approved rule changes to allow 
the Dance: Grades 8-12 certificate to satisfy the requirement to 
teach Dance, Middle School 1-3 courses for Grades 6-8. How-
ever, now that a new certification examination for Dance: Grades 
6-12 will be available in early 2017, a new Dance: Grades 6-12 
certificate would need to be added. The proposed amendment 
would allow Dance: Grades 8-12 certificate holders who are cur-
rently placed in assignments to teach Dance, Middle School 1-3 
courses for Grades 6-8 to remain eligible for that assignment; 
however, once the Dance: Grades 6-12 examination and the 
Dance: Grades 6-12 certificate are available in 2017, all individ-
uals interested in teaching Dance, Middle School 1-3 courses for 
Grades 6-8 must hold the Dance: Grades 6-12 certificate. 

§233.14. Career and Technical Education (Certificates requiring 
experience and preparation in a skill area) 

Language would be amended in subsection (h)(1) to add Health 
Science Technology Education: Grades 8-12, Health Science: 
Grades 6-12, and Trade and Industrial Education: Grades 6-12 
to the list of career and technical education certificates eligible to 
pursue under the route of certification by examination. The re-
quirements for Health Science certification mandated in the TEC 
must still be met, but individuals with the required licensure and 
years of experience that already hold classroom certification in 
another area will have a new option for pursuing this certification. 
TEA staff understands the increased demand on districts to pro-
vide trade and industrial education (TIE) classes and the ongoing 
challenges that districts continue to face with staffing individuals 
for TIE assignments. While it remains critical that individuals 
assigned to teach TIE courses know their trade and have expe-
rience in the area, the proposed amendment would offer more 
flexibility in obtaining TIE certification for individuals already cer-
tified in another classroom certificate area. Prior to receiving 
approval to take the Trade and Industrial Education Pedagogy 
and Professional Responsibilities test, individuals must obtain 
support from a district to verify they have the appropriate work 
experience and licensure for the specific trade. The proposed 
changes regarding health science technology education, health 
science, and TIE may be found in the Proposed Rules section of 
this issue of the Texas Register proposing revisions to 19 TAC 
Chapter 230, Professional Educator Preparation and Certifica-
tion, that would address the list of certificates eligible to be ob-
tained through additional certification by examination. 

In addition, language in §233.14(f) would be modified to remove 
dates that would have passed by the effective date of the pro-
posed amendments. 

The proposed amendments would have no additional procedural 
and reporting implications. The proposed amendments would 
have no additional locally maintained paperwork requirements. 

FISCAL NOTE. Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that for the first 
five-year period the proposed amendments are in effect there 
would be no additional costs for state and local government as a 
result of enforcing or administering the proposed amendments. 
There is no effect on local economy; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Mr. Franklin has determined 
that for the first five-year period the proposed amendments are 
in effect the public and student benefit anticipated as a result 
of the proposed amendments would be the continued issuance 
of classroom teaching certificates to eligible individuals. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed amendments. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period on the proposal begins August 26, 2016, and ends 
September 26, 2016. The SBEC will take registered oral and 
written comments on the proposed amendments to 19 TAC 
§§233.5, 233.8, 233.10, and 233.14 at the October 7, 2016, 
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meeting in accordance with the SBEC board operating policies 
and procedures. Comments on the proposal may be submitted 
to Cristina De La Fuente-Valadez, Rulemaking, Texas Edu-
cation Agency, 1701 North Congress Avenue, Austin, Texas 
78701. Comments may also be submitted electronically to 
sbecrules@tea.texas.gov. All requests for a public hearing on 
the proposed amendments submitted under the Administrative 
Procedure Act must be received by the Department of Educator 
Leadership and Quality, Texas Education Agency, 1701 North 
Congress Avenue, Austin, Texas 78701, Attention: Mr. Ryan 
Franklin, associate commissioner for educator leadership and 
quality, not more than 14 calendar days after notice of the 
proposal has been published in the Texas Register on August 
26, 2016. 

STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §21.003(a), which states 
that a person may not be employed as a teacher, teacher intern 
or teacher trainee, librarian, educational aide, administrator, 
educational diagnostician, or school counselor by a school dis-
trict unless the person holds an appropriate certificate or permit 
issued as provided by the TEC, Chapter 21, Subchapter B; the 
TEC, §21.031, which authorizes the State Board for Educator 
Certification (SBEC) to regulate and oversee all aspects of the 
certification, continuing education, and standards of conduct of 
public school educators and states that in proposing rules under 
the TEC, Chapter 21, Subchapter B, the SBEC shall ensure 
that all candidates for certification or renewal of certification 
demonstrate the knowledge and skills necessary to improve the 
performance of the diverse student population of this state; the 
TEC, §21.041(b)(1), which requires the SBEC to propose rules 
that provide for the regulation of educators and the general 
administration of the TEC, Chapter 21, Subchapter B, in a 
manner consistent with the TEC, Chapter 21, Subchapter B; the 
TEC, §21.041(b)(2), which requires the SBEC to propose rules 
that specify the classes of educator certificates to be issued, 
including emergency certificates; the TEC, §21.041(b)(3), which 
requires the SBEC to propose rules that specify the period 
for which each class of educator certificate is valid; the TEC, 
§21.041(b)(4), which requires the SBEC to propose rules that 
specify the requirements for the issuance and renewal of an 
educator certificate; the TEC, §21.041(b)(6), which requires 
the SBEC to propose rules that provide for special or restricted 
certification of educators, including certification of instructors of 
American Sign Language; the TEC, §21.044(e), which provides 
the requirements that SBEC rules must specify for a person to 
obtain a certificate to teach a health science technology edu-
cation course; the TEC, §21.044(f), which provides that SBEC 
rules for obtaining a certificate to teach a health science technol-
ogy education course shall not specify that a person must have 
a bachelor's degree or establish any other credential or teaching 
experience requirements that exceed the requirements under 
TEC, §21.044(e); and the TEC, §21.048(a), which requires the 
SBEC to propose rules prescribing comprehensive examina-
tions for each class of certificate issued by the SBEC. TEC, 
§21.048(a), also specifies that the commissioner of education 
shall determine the satisfactory level of performance required 
for each certification examination and require a satisfactory 
level of examination performance in each core subject covered 
by the generalist certification examination. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §§21.003(a), 21.031, 21.041(b)(1)-
(4) and (6), 21.044(e) and (f), and 21.048(a). 

§233.5. Technology Applications and Computer Science. 

(a) Technology Applications: Grades 8-12. The Technology 
Applications: Grades 8-12 certificate may be issued no earlier than 
June 1, 2001. The holder of the Technology Applications: Grades 
8-12 certificate may teach Technology Applications in Grade 8 and 
the following technology applications courses in Grades 9-12: desktop 
publishing, digital graphics/animation, multimedia, video technology, 
web mastering, and independent study in technology applications. A 
candidate must meet the requirements for a Technology Applications: 
Grades 8-12 certificate by August 31, 2018. All applications must be 
complete and received by the Texas Education Agency by October 30, 
2018. 

(b) Technology Applications: Early Childhood-Grade 12. The 
Technology Applications: Early Childhood-Grade 12 certificate may 
be issued no earlier than September 1, 2002. The holder of the Technol-
ogy Applications: Early Childhood-Grade 12 certificate may teach the 
technology applications curriculum in prekindergarten, kindergarten, 
and Grades 1-12, with the exception of Computer Science I and II. 

(c) Computer Science: Grades 8-12. The Computer Science: 
Grades 8-12 certificate may be issued no earlier than June 1, 2001. The 
holder of the Computer Science: Grades 8-12 certificate may teach 
Computer Science I, [and] II, and III in Grades 8-12 and the follow-
ing courses in Grades 9-12: Digital Forensics, Robotics Programming 
and Design, Fundamentals of Computer Science, Advanced Placement 
Computer Science Principles, Game Programming and Design, and 
Mobile Application Development. 

§233.8. Special Education. 

(a) Special Education: Early Childhood-Grade 12. The Spe-
cial Education: Early Childhood-Grade 12 certificate may be issued 
no earlier than September 1, 2003. The holder of the Special Educa-
tion: Early Childhood-Grade 12 certificate may teach at any level of a 
basic special education instructional program serving eligible students 
3-21 years of age, unless otherwise specified in §89.1131 of this title 
(relating to Qualifications of Special Education, Related Service, and 
Paraprofessional Personnel). If an individual is providing content in-
struction in a special education classroom setting, a valid certificate that 
matches the subject and grade level of the assignment is also required, 
or the individual must demonstrate competency through the state's 2010 
and 2011 high, objective, and uniform standard evaluation for elemen-
tary and secondary special education teachers. 

(b) Special Education Supplemental. The Special Education 
Supplemental certificate may be issued no earlier than September 1, 
2003. The holder of the Special Education Supplemental certificate 
may teach in a special education instructional program serving eligi-
ble students at the same grade levels and in the content area(s) of the 
holder's base certificate, unless otherwise specified in §89.1131 of this 
title. 

(c) Teacher of the Deaf and Hard of Hearing: Early Child-
hood-Grade 12. The Teacher of the Deaf and Hard of Hearing: Early 
Childhood-Grade 12 certificate may be issued no earlier than Septem-
ber 1, 2005. The holder of the Teacher of the Deaf and Hard of Hearing: 
Early Childhood-Grade 12 certificate is eligible to teach at any level in 
a special education instructional program serving eligible students, un-
less otherwise specified in §89.1131 of this title. 

(d) Teacher of Students with Visual Impairments Supplemen-
tal: Early Childhood-Grade 12. The Teacher of Students with Vi-
sual Impairments Supplemental: Early Childhood-Grade 12 certifi-
cate may be issued no earlier than September 1, 2005. The holder of 
the Teacher of Students with Visual Impairments Supplemental: Early 
Childhood-Grade 12 certificate is eligible to teach at any level in a spe-
cial education instructional program serving eligible students, unless 
otherwise specified in §89.1131 of this title. 
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§233.10. Fine Arts. 

(a) Music: Early Childhood-Grade 12. The Music: Early 
Childhood-Grade 12 certificate may be issued no earlier than Septem-
ber 1, 2004. The holder of the Music: Early Childhood-Grade 12 
certificate is eligible to teach music in a prekindergarten program, in 
kindergarten, and in Grades 1-12. 

(b) Art: Early Childhood-Grade 12. The Art: Early Child-
hood-Grade 12 certificate may be issued no earlier than September 1, 
2005. The holder of the Art: Early Childhood-Grade 12 certificate is 
eligible to teach art in a prekindergarten program, in kindergarten, and 
in Grades 1-12. 

(c) Theatre: Early Childhood-Grade 12. The Theatre: Early 
Childhood-Grade 12 certificate may be issued no earlier than Septem-
ber 1, 2005. The holder of the Theatre: Early Childhood-Grade 12 
certificate is eligible to teach theatre in a prekindergarten program, in 
kindergarten, and in Grades 1-12. The holder of the Theatre: Early 
Childhood-Grade 12 certificate is also eligible to teach Musical The-
atre, Grades 9-12. 

(d) Dance: Grades 8-12. The Dance: Grades 8-12 certificate 
may be issued no earlier than September 1, 2005. The holder of the 
Dance: Grades 8-12 certificate is eligible to teach all dance courses 
in Grades 8-12. The holder of the Dance: Grades 8-12 certificate is 
also eligible to teach Dance, Middle School 1-3 courses for Grades 
6-8. A candidate must meet the requirements for a Dance: Grades 8-12 
certificate by August 31, 2018. All applications must be complete and 
received by the Texas Education Agency by October 30, 2018. 

(e) Dance: Grades 6-12. The Dance: Grades 6-12 certificate 
may be issued no earlier than March 1, 2017. The holder of the Dance: 
Grades 6-12 certificate is eligible to teach all dance courses in Grades 
6-12. 

§233.14. Career and Technical Education (Certificates requiring ex-
perience and preparation in a skill area). 

(a) All individuals seeking a career and technical education 
certificate specified in this section must have the required number of 
years of qualified work experience and preparation in a skill area ap-
proved in accordance with the provisions of subsection (h) of this sec-
tion prior to issuance of the certificate and assignment in a Texas school. 

(b) Marketing Education: Grades 8-12. The Marketing Edu-
cation: Grades 8-12 certificate may be issued no earlier than September 
1, 2005. A candidate must meet the requirements for a Marketing Ed-
ucation: Grades 8-12 certificate by August 31, 2017. All applications 
must be complete and received by the Texas Education Agency (TEA) 
by October 30, 2017. The holder of the Marketing Education: Grades 
8-12 certificate is eligible to teach all marketing education courses in 
Grades 8-12. A candidate for the Marketing Education: Grades 8-12 
certificate must: 

(1) hold a bachelor's degree from an accredited institution 
of higher education that at the time was accredited or otherwise ap-
proved by an accrediting organization recognized by the Texas Higher 
Education Coordinating Board (THECB); and 

(2) have two years of full-time wage-earning experience in 
a marketing occupation as specified in subsection (h) of this section. 

(c) Marketing: Grades 6-12. The Marketing: Grades 6-12 cer-
tificate may be issued no earlier than September 1, 2014. The holder of 
the Marketing: Grades 6-12 certificate is eligible to teach all marketing 
courses in Grades 6-12. A candidate for the Marketing: Grades 6-12 
certificate must: 

(1) hold a bachelor's degree from an accredited institution 
of higher education that at the time was accredited or otherwise ap-
proved by an accrediting organization recognized by the THECB; and 

(2) have two years of full-time wage-earning experience in 
a marketing occupation as specified in subsection (h) of this section. 

(d) Health Science Technology Education: Grades 8-12. A 
standard Health Science Technology Education: Grades 8-12 certifi-
cate shall be based on experience and academic preparation in the skill 
area. A candidate must meet the requirements for a standard Health 
Science Technology Education: Grades 8-12 certificate by August 31, 
2017. All applications must be complete and received by the TEA by 
October 30, 2017. 

(1) The standard Health Science Technology Education: 
Grades 8-12 certificate shall require the following: 

(A) an associate or more advanced degree from an ac-
credited institution of higher education that at the time was accredited 
or otherwise approved by an accrediting organization recognized by 
the THECB; 

(B) current licensure, certification, or registration by a 
nationally recognized accrediting agency as a health professions prac-
titioner; and 

(C) approval, by the certification officer of an approved 
educator preparation program (EPP), of two years of wage-earning ex-
perience using the licensure requirement described in subparagraph (B) 
of this paragraph. 

(2) The standard Health Science Technology Education: 
Grades 8-12 certificate curricula shall be based on the standards 
approved by the State Board for Educator Certification. A candidate 
for this certificate must pass the appropriate certification examinations. 

(e) Health Science: Grades 6-12 certificate. The standard 
Health Science: Grades 6-12 certificate may be issued no earlier 
than September 1, 2014. A standard Health Science: Grades 6-12 
certificate shall be based on experience and academic preparation in 
the skill area. 

(1) The standard Health Science: Grades 6-12 certificate 
shall require the following: 

(A) an associate or more advanced degree from an ac-
credited institution of higher education that at the time was accredited 
or otherwise approved by an accrediting organization recognized by 
the THECB; 

(B) current licensure, certification, or registration by a 
nationally recognized accrediting agency as a health professions prac-
titioner; and 

(C) approval, by the certification officer of an approved 
EPP, of two years of full-time wage-earning experience using the licen-
sure requirement described in subparagraph (B) of this paragraph. 

(2) The standard Health Science: Grades 6-12 certificate 
curricula shall be based on the standards approved by the State Board 
for Educator Certification. A candidate for this certificate must pass 
the appropriate certification examinations. 

(f) Trade and Industrial Education: Grades 8-12 certificate. A 
standard Trade and Industrial Education: Grades 8-12 certificate shall 
be based on academic preparation and experience in the skill areas to 
be taught and completion of specified pedagogy and professional re-
sponsibilities training. [A candidate must meet the requirements for 
a standard Trade and Industrial Education: Grades 8-12 certificate by 
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August 31, 2016. All applications must be complete and received by 
the TEA by October 30, 2016.] 

(1) The standard Trade and Industrial Education: Grades 
8-12 certificate shall require the following academic preparation and 
wage-earning experience. 

(A) Option I. An individual must: 

(i) hold a bachelor's degree from an accredited insti-
tution of higher education that at the time was accredited or otherwise 
approved by an accrediting organization recognized by the THECB; 
and 

(ii) have two years of full-time wage-earning expe-
rience within the past ten years in one or more approved occupations 
for which instruction is offered. The experience must be approved 
by the certification officer of an EPP approved to prepare teachers for 
the Trade and Industrial Education: Grades 8-12 certificate. Up to 18 
months of the wage-earning experience can be met through a formal 
documented internship. 

(B) Option II. An individual must: 

(i) hold an associate degree from an accredited insti-
tution of higher education that at the time was accredited or otherwise 
approved by an accrediting organization recognized by the THECB; 
and 

(ii) have two years of full-time wage-earning expe-
rience within the past ten years in one or more approved occupations 
for which instruction is offered. The experience must be approved by 
the certification officer of an EPP approved to prepare teachers for the 
Trade and Industrial Education: Grades 8-12 certificate. 

(C) Option III. An individual must: 

(i) hold a high school diploma or the equivalent; and 

(ii) have five years of full-time wage-earning expe-
rience within the past eight years in one or more approved occupations 
for which instruction is offered. The experience must be approved by 
the certification officer of an EPP approved to prepare teachers for the 
Trade and Industrial Education: Grades 8-12 certificate. 

(2) The standard Trade and Industrial Education: Grades 
8-12 certificate shall require current licensure, certification, or regis-
tration by a nationally recognized accrediting agency based on a rec-
ognized test or measurement. If the licensure, certification, or regis-
tration is not based on a recognized test or measurement, then passing 
the appropriate National Occupational Competency Testing Institute 
(NOCTI) assessment is required. A cosmetology teacher must hold a 
current cosmetology instructor license issued by the Texas Department 
of Licensing and Regulation. 

(3) An individual must complete one year of creditable 
classroom teaching experience, as defined in Chapter 153, Subchapter 
CC, of this title (relating to Commissioner's Rules on Creditable Years 
of Service), on an emergency permit or probationary certificate in the 
specific area of trade and industrial education. 

(4) The holder of a standard or provisional Trade and In-
dustrial Education: Grades 8-12 certificate or Vocational Trades and 
Industry certificate may be approved for additional trade and industrial 
education assignments provided he or she meets the required number 
of years of wage-earning experience as indicated in this subsection. 
Work experience must be approved according to the provisions of this 
subsection. The EPP must submit a statement of qualifications to the 
Texas Education Agency (TEA) within 60 calendar days of approval. 

(g) Trade and Industrial Education: Grades 6-12 certificate. 
The certificate may be issued no earlier than September 1, 2014. A 
standard Trade and Industrial Education: Grades 6-12 certificate shall 
be based on academic preparation and experience in the skill areas to 
be taught and completion of specified pedagogy and professional re-
sponsibilities training. 

(1) The standard Trade and Industrial Education: Grades 
6-12 certificate shall require the following academic preparation and 
wage-earning experience. 

(A) Option I. An individual must: 

(i) hold a bachelor's degree from an accredited insti-
tution of higher education that at the time was accredited or otherwise 
approved by an accrediting organization recognized by the THECB; 
and 

(ii) have two years of full-time wage-earning expe-
rience within the past ten years in one or more approved occupations 
for which instruction is offered. The experience must be approved 
by the certification officer of an EPP approved to prepare teachers for 
the Trade and Industrial Education: Grades 6-12 certificate. Up to 18 
months of the wage-earning experience can be met through a formal 
documented internship. 

(B) Option II. An individual must: 

(i) hold an associate degree from an accredited insti-
tution of higher education that at the time was accredited or otherwise 
approved by an accrediting organization recognized by the THECB; 
and 

(ii) have two years of full-time wage-earning expe-
rience within the past ten years in one or more approved occupations 
for which instruction is offered. The experience must be approved by 
the certification officer of an EPP approved to prepare teachers for the 
Trade and Industrial Education: Grades 6-12 certificate. 

(C) Option III. An individual must: 

(i) hold a high school diploma or the equivalent; and 

(ii) have five years of full-time wage-earning expe-
rience within the past ten years in one or more approved occupations 
for which instruction is offered. The experience must be approved by 
the certification officer of an EPP approved to prepare teachers for the 
Trade and Industrial Education: Grades 6-12 certificate. 

(2) The standard Trade and Industrial Education: Grades 
6-12 certificate shall require current licensure, certification, or regis-
tration by a nationally recognized accrediting agency based on a rec-
ognized test or measurement. If the licensure, certification, or regis-
tration is not based on a recognized test or measurement, then passing 
the appropriate NOCTI assessment is required. A cosmetology teacher 
must hold a current cosmetology instructor license issued by the Texas 
Department of Licensing and Regulation. 

(3) An individual must complete one year of creditable 
classroom teaching experience, as defined in Chapter 153, Subchapter 
CC, of this title, on an emergency permit or probationary certificate in 
the specific area of trade and industrial education. 

(4) The holder of a standard or provisional Trade and In-
dustrial Education: Grades 6-12 certificate or Vocational Trades and 
Industry certificate may be approved for additional trade and industrial 
education assignments provided he or she meets the required number 
of years of wage-earning experience as indicated in this subsection. 
Work experience must be approved according to the provisions of this 
subsection. The EPP must submit a statement of qualifications to the 
TEA within 60 calendar days of approval. 
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(h) Career and technical education certificates. Approval of 
career and technical education certificates in this section shall be based 
on prior experience and preparation in a skill area. 

(1) Prospective career and technical education teachers 
shall submit a statement of qualifications detailing prior experience 
and skill area preparation to the EPP approved to prepare teachers for 
the career and technical education certificate sought. The certification 
officer of the EPP shall review the applicant's statement of quali-
fications to determine whether the applicant meets the appropriate 
approval criteria specified in this subsection. In the case of an educator 
who otherwise qualifies for certification by examination in Marketing 
Education: Grades 8-12, [and] Marketing: Grades 6-12, Health 
Science Technology Education: Grades 8-12, Health Science: Grades 
6-12, or Trade and Industrial Education: Grades 6-12, the review and 
approval of required work experience may be performed by a certified 
school administrator. 

(2) Under this subsection, 12 months of wage-earning ex-
perience consisting of at least 40 hours per week shall equal one year of 
full-time experience. Wage-earning experience consisting of less than 
40 hours, but at least 20 hours per week, shall be calculated at a 50% 
rate in determining years of full-time experience. Wage-earning expe-
rience consisting of less than 20 hours per week shall not be considered 
acceptable in determining full-time experience. 

(3) Postsecondary and proprietary school teaching experi-
ence in the specific occupational area for which the candidate is seek-
ing certification may be counted on a year-for-year basis in lieu of 
on-the-job experience. Proprietary schools must be accredited or oth-
erwise approved by the Texas Workforce Commission. Recency of 
experience requirements must be met, as well as current licensure, cer-
tification, or registration by a state or nationally recognized accrediting 
agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604156 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

CHAPTER 247. EDUCATORS' CODE OF 
ETHICS 
19 TAC §247.1, §247.2 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 TAC §247.1 and §247.2, concerning the 
educators' code of ethics. The SBEC rules in 19 TAC Chapter 
247 establish the purpose and scope of the Educators' Code 
of Ethics and standard practices for Texas educators. The 
proposed amendment to 19 TAC §247.1 would make conform-
ing changes to correctly refer to the titles of cross-referenced 
sections from 19 TAC Chapter 249, Disciplinary Proceedings, 
Sanctions, and Contested Cases. The proposed amendment to 
19 TAC §247.2 would implement the Every Student Succeeds 
Act (ESSA) and would make it a violation of the Educators' Code 

of Ethics for an educator to be intoxicated on school property or 
during school activities when students are present. 

The proposed amendment to 19 TAC §247.1 would conform the 
titles of cross-referenced sections in 19 TAC Chapter 249 to the 
new titles of those sections following recent revisions to Chapter 
249. 

The proposed amendment to 19 TAC §247.2(1)(M) is intended 
to prohibit educators from being under the influence of alcohol 
while working as educators. Without language explicitly prohibit-
ing educators from being under the influence of alcohol, it has 
been difficult for the SBEC to penalize educators who exhibit 
symptoms of alcohol intoxication while working as educators, but 
are not witnessed actually drinking on campus. 

The proposed amendment that would add new 19 TAC 
§247.2(1)(N) is intended to implement the ESSA, 20 United 
States Code, §7926 (2015), which requires state educational 
agencies that receive federal funds to adopt rules that prohibit 
school employees from assisting other school employees from 
obtaining new jobs if the individual knows or has probable 
cause to believe that the individual seeking a job has engaged 
in sexual misconduct regarding a minor or student. 

The proposed amendments would have no additional procedural 
and reporting implications. The proposed amendments would 
have no additional locally maintained paperwork requirements. 

FISCAL NOTE. Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that for the first 
five-year period the proposed amendments are in effect there 
would be no additional costs for state and local government as a 
result of enforcing or administering the proposed amendments. 
There is no effect on local economy; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Mr. Franklin has determined 
that for the first five-year period the proposed amendments are 
in effect the public and student benefit anticipated as a result 
of the proposed amendments would be updated definitions and 
standards of professional conduct more closely reflecting the ex-
pectations of the citizens of the state and the SBEC. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposed amendments. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period on the proposal begins August 26, 2016, and ends 
September 26, 2016. The SBEC will take registered oral and 
written comments on the proposed amendments to 19 TAC 
§247.1 and §247.2 at the October 7, 2016, meeting in accor-
dance with the SBEC board operating policies and procedures. 
Comments on the proposal may be submitted to Cristina De La 
Fuente-Valadez, Rulemaking, Texas Education Agency, 1701 
North Congress Avenue, Austin, Texas 78701. Comments may 
also be submitted electronically to sbecrules@tea.texas.gov. All 
requests for a public hearing on the proposed amendments sub-
mitted under the Administrative Procedure Act must be received 
by the Department of Educator Leadership and Quality, Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
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78701, Attention: Mr. Ryan Franklin, associate commissioner 
for educator leadership and quality, not more than 14 calendar 
days after notice of the proposal has been published in the 
Texas Register on August 26, 2016. 

STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §21.031(a), which charges 
the State Board for Educator Certification (SBEC) with regulating 
and overseeing all aspects of the certification, continuing educa-
tion, and standards of conduct for public school educators; TEC, 
§21.041(a), which authorizes the SBEC to adopt rules as neces-
sary to implement its procedures; and TEC, §21.041(b)(1), (7), 
and (8), which give the SBEC rulemaking authority to regulate 
educators, provide for disciplinary proceedings against educa-
tors, and create and enforce an educator's code of ethics; and 
20 United States Code, §7926 (ESSA), which requires state ed-
ucational agencies to adopt rules prohibiting school employees 
from assisting another school employee in obtaining a new job, 
if the school employee seeking employment has engaged in il-
legal sexual misconduct with a student or minor. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §21.031(a) and §21.041(a) and 
(b)(1), (7), and (8); and 20 United States Code, §7926 (ESSA). 

§247.1. Purpose and Scope; Definitions. 

(a) In compliance with the Texas Education Code, 
§21.041(b)(8), the State Board for Educator Certification (SBEC) 
adopts an Educators' Code of Ethics as set forth in §247.2 of this 
title (relating to Code of Ethics and Standard Practices for Texas 
Educators). The SBEC may amend the ethics code in the same manner 
as any other formal rule. 

(b) The Texas educator shall comply with standard practices 
and ethical conduct toward students, professional colleagues, school 
officials, parents, and members of the community and shall safeguard 
academic freedom. The Texas educator, in maintaining the dignity of 
the profession, shall respect and obey the law, demonstrate personal 
integrity, and exemplify honesty and good moral character. The Texas 
educator, in exemplifying ethical relations with colleagues, shall ex-
tend just and equitable treatment to all members of the profession. The 
Texas educator, in accepting a position of public trust, shall measure 
success by the progress of each student toward realization of his or 
her potential as an effective citizen. The Texas educator, in fulfilling 
responsibilities in the community, shall cooperate with parents and oth-
ers to improve the public schools of the community. This chapter shall 
apply to educators and candidates for certification. 

(c) The SBEC is solely responsible for enforcing the Educa-
tors' Code of Ethics for purposes related to certification disciplinary 
proceedings. The Educators' Code of Ethics is enforced through the 
disciplinary procedure set forth in Chapter 249 of this title (relating to 
Disciplinary Proceedings, Sanctions, and Contested Cases) pursuant to 
the purposes stated therein. 

(d) As provided in §249.5 of this title (relating to Purpose; Pol-
icy Governing Disciplinary Proceedings), the primary goals the SBEC 
seeks to achieve in educator disciplinary matters are: 

(1) to protect the safety and welfare of Texas schoolchil-
dren and school personnel; 

(2) to ensure educators and applicants are morally fit and 
worthy to instruct or to supervise the youth of the state; and 

(3) to fairly and efficiently resolve educator disciplinary 
proceedings at the least expense possible to the parties and the state. 

(e) The following words, terms, and phrases, when used in this 
chapter, shall have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Abuse--Includes the following acts or omissions: 

(A) mental or emotional injury to a student or minor that 
results in an observable and material impairment in the student's or 
minor's development, learning, or psychological functioning; 

(B) causing or permitting a student or minor to be in a 
situation in which the student or minor sustains a mental or emotional 
injury that results in an observable and material impairment in the stu-
dent's or minor's development, learning, or psychological functioning; 

(C) physical injury that results in substantial harm to a 
student or minor, or the genuine threat of substantial harm from physi-
cal injury to the student or minor, including an injury that is at variance 
with the history or explanation given and excluding an accident or rea-
sonable discipline; or 

(D) sexual conduct harmful to a student's or minor's 
mental, emotional, or physical welfare. 

(2) Applicant--A party seeking issuance, renewal, or rein-
statement of a certificate from the Texas Education Agency staff or the 
State Board for Educator Certification. 

(3) Code of Ethics--The Educators' Code of Ethics codified 
in this chapter. 

(4) Complaint--A written statement submitted to the Texas 
Education Agency staff that contains essential facts alleging improper 
conduct by an educator, applicant, or examinee, the complainant's ver-
ifiable contact information, including full name, complete address, and 
phone number, which provides grounds for sanctions. 

(5) Contested case--A proceeding under this chapter in 
which the legal rights, duties, and privileges related to a party's 
educator certificate are to be determined by the State Board for Edu-
cator Certification and/or the State Office of Administrative Hearings 
commencing when a petition is properly served under this chapter. 

(6) Disciplinary proceedings--Any matter arising under 
this chapter or Chapter 249 of this title (relating to Disciplinary 
Proceedings, Sanctions, and Contested Cases) that results in a final 
order or finding issued by the Texas Education Agency staff, the State 
Office of Administrative Hearings, or the State Board for Educator 
Certification relating to the legal rights, duties, privileges, and status 
of a party's educator certificate. 

(7) Educator--A person who is required to hold a certificate 
issued under the Texas Education Code, Chapter 21, Subchapter B. 

(8) Endanger--Exposure of a student or minor to unjustified 
risk of injury or to injury that jeopardizes the physical health or safety 
of the student or minor without regard to whether there has been an 
actual injury to the student or minor. 

(9) Good moral character--The virtues of a person as evi-
denced by patterns of personal, academic, and occupational behaviors 
that, in the judgment of the State Board for Educator Certification, indi-
cate honesty, accountability, trustworthiness, reliability, and integrity. 
Lack of good moral character may be evidenced by the commission 
of crimes relating directly to the duties and responsibilities of the ed-
ucation profession as described in §249.16(b) of this title (relating to 
Eligibility of Persons with Criminal History [Convictions] for a Certifi-
cate under Texas Occupations Code, Chapter 53, and Texas Education 
Code, Chapter 21), or by the commission of acts involving moral turpi-
tude, but conduct that evidences a lack of good moral character is not 
necessarily limited to such crimes or acts. 
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(10) Intentionally--An educator acts intentionally, or with 
intent, with respect to the nature of his or her conduct or to a result of 
his or her conduct when it is his or her conscious objective or desire to 
engage in the conduct or cause the result. 

(11) Knowingly--An educator acts knowingly, or with 
knowledge, with respect to the nature of his or her conduct or to 
circumstances surrounding his or her conduct when he or she is aware 
of the nature of the conduct or that the circumstances exist. A person 
acts knowingly, or with knowledge, with respect to a result of his or 
her conduct when he or she is aware that the conduct is reasonably 
certain to cause the result. 

(12) Minor--A person under 18 years of age. 

(13) Moral turpitude--Improper conduct, including, but not 
limited to, the following: dishonesty; fraud; deceit; theft; misrepre-
sentation; deliberate violence; base, vile, or depraved acts that are in-
tended to arouse or to gratify the sexual desire of the actor; drug or 
alcohol related offenses as described in §249.16(b) of this title (relat-
ing to Eligibility of Persons with Criminal History [Convictions] for a 
Certificate under Texas Occupations Code, Chapter 53, and Texas Ed-
ucation Code, Chapter 21); or acts constituting abuse or neglect under 
the Texas Family Code, §261.001. 

(14) Neglect--The placing or leaving of a student or minor 
in a situation where the student or minor would be exposed to a sub-
stantial risk of physical or mental harm. 

(15) Recklessly--An educator acts recklessly, or is reck-
less, with respect to circumstances surrounding his or her conduct or 
the results of his or her conduct when he or she is aware of but con-
sciously disregards a substantial and unjustifiable risk that the circum-
stances exist or the result will occur. 

(16) Sanction--A disciplinary action by the State Board for 
Educator Certification, including a restriction, reprimand, suspension, 
revocation of a certificate, or a surrender in lieu of disciplinary action. 

(17) State Board for Educator Certification--The State 
Board for Educator Certification acting through its voting members in 
a decision-making capacity. 

(18) State Board for Educator Certification mem-
ber(s)--One or more of the members of the State Board for Educator 
Certification, appointed and qualified under the Texas Education Code, 
§21.033. 

(19) Student--A person enrolled in a primary or secondary 
school, whether public, private, or charter, regardless of the person's 
age, or a person 18 years of age or younger who is eligible to be enrolled 
in a primary or secondary school, whether public, private, or charter. 

(20) Texas Education Agency staff--Staff of the Texas Ed-
ucation Agency assigned by the commissioner of education to perform 
the State Board for Educator Certification's administrative functions 
and services. 

(21) Worthy to instruct or to supervise the youth of this 
state--Presence of those moral, mental, and psychological qualities that 
are required to enable an educator to render the service essential to the 
accomplishment of the goals and mission of the State Board for Edu-
cator Certification policy and this chapter. 

§247.2. Code of Ethics and Standard Practices for Texas Educators. 

Enforceable Standards. 

(1) Professional Ethical Conduct, Practices and Perfor-
mance. 

(A) Standard 1.1. The educator shall not intentionally, 
knowingly, or recklessly engage in deceptive practices regarding of-
ficial policies of the school district, educational institution, educator 
preparation program, the Texas Education Agency, or the State Board 
for Educator Certification (SBEC) and its certification process. 

(B) Standard 1.2. The educator shall not knowingly 
misappropriate, divert, or use monies, personnel, property, or equip-
ment committed to his or her charge for personal gain or advantage. 

(C) Standard 1.3. The educator shall not submit fraud-
ulent requests for reimbursement, expenses, or pay. 

(D) Standard 1.4. The educator shall not use institu-
tional or professional privileges for personal or partisan advantage. 

(E) Standard 1.5. The educator shall neither accept nor 
offer gratuities, gifts, or favors that impair professional judgment or to 
obtain special advantage. This standard shall not restrict the acceptance 
of gifts or tokens offered and accepted openly from students, parents 
of students, or other persons or organizations in recognition or appre-
ciation of service. 

(F) Standard 1.6. The educator shall not falsify records, 
or direct or coerce others to do so. 

(G) Standard 1.7. The educator shall comply with state 
regulations, written local school board policies, and other state and fed-
eral laws. 

(H) Standard 1.8. The educator shall apply for, accept, 
offer, or assign a position or a responsibility on the basis of professional 
qualifications. 

(I) Standard 1.9. The educator shall not make threats 
of violence against school district employees, school board members, 
students, or parents of students. 

(J) Standard 1.10. The educator shall be of good moral 
character and be worthy to instruct or supervise the youth of this state. 

(K) Standard 1.11. The educator shall not intentionally 
or knowingly misrepresent his or her employment history, criminal his-
tory, and/or disciplinary record when applying for subsequent employ-
ment. 

(L) Standard 1.12. The educator shall refrain from the 
illegal use or distribution of controlled substances and/or abuse of pre-
scription drugs and toxic inhalants. 

(M) Standard 1.13. The educator shall not be under the 
influence of alcohol or consume alcoholic beverages on school property 
or during school activities when students are present. 

(N) Standard 1.14. The educator shall not assist another 
educator, school employee, contractor, or agent in obtaining a new job 
as an educator or in a school, apart from the routine transmission of 
administrative and personnel files, if the educator knows or has prob-
able cause to believe that such person engaged in sexual misconduct 
regarding a minor or student in violation of the law. 

(2) Ethical Conduct Toward Professional Colleagues. 

(A) Standard 2.1. The educator shall not reveal confi-
dential health or personnel information concerning colleagues unless 
disclosure serves lawful professional purposes or is required by law. 

(B) Standard 2.2. The educator shall not harm others 
by knowingly making false statements about a colleague or the school 
system. 
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(C) Standard 2.3. The educator shall adhere to written 
local school board policies and state and federal laws regarding the 
hiring, evaluation, and dismissal of personnel. 

(D) Standard 2.4. The educator shall not interfere with 
a colleague's exercise of political, professional, or citizenship rights 
and responsibilities. 

(E) Standard 2.5. The educator shall not discriminate 
against or coerce a colleague on the basis of race, color, religion, na-
tional origin, age, gender, disability, family status, or sexual orienta-
tion. 

(F) Standard 2.6. The educator shall not use coercive 
means or promise of special treatment in order to influence professional 
decisions or colleagues. 

(G) Standard 2.7. The educator shall not retaliate 
against any individual who has filed a complaint with the SBEC or who 
provides information for a disciplinary investigation or proceeding 
under this chapter. 

(3) Ethical Conduct Toward Students. 

(A) Standard 3.1. The educator shall not reveal confi-
dential information concerning students unless disclosure serves lawful 
professional purposes or is required by law. 

(B) Standard 3.2. The educator shall not intentionally, 
knowingly, or recklessly treat a student or minor in a manner that 
adversely affects or endangers the learning, physical health, mental 
health, or safety of the student or minor. 

(C) Standard 3.3. The educator shall not intentionally, 
knowingly, or recklessly misrepresent facts regarding a student. 

(D) Standard 3.4. The educator shall not exclude a stu-
dent from participation in a program, deny benefits to a student, or grant 
an advantage to a student on the basis of race, color, gender, disability, 
national origin, religion, family status, or sexual orientation. 

(E) Standard 3.5. The educator shall not intentionally, 
knowingly, or recklessly engage in physical mistreatment, neglect, or 
abuse of a student or minor. 

(F) Standard 3.6. The educator shall not solicit or en-
gage in sexual conduct or a romantic relationship with a student or mi-
nor. 

(G) Standard 3.7. The educator shall not furnish alcohol 
or illegal/unauthorized drugs to any person under 21 years of age unless 
the educator is a parent or guardian of that child or knowingly allow 
any person under 21 years of age unless the educator is a parent or 
guardian of that child to consume alcohol or illegal/unauthorized drugs 
in the presence of the educator. 

(H) Standard 3.8. The educator shall maintain appropri-
ate professional educator-student relationships and boundaries based 
on a reasonably prudent educator standard. 

(I) Standard 3.9. The educator shall refrain from inap-
propriate communication with a student or minor, including, but not 
limited to, electronic communication such as cell phone, text messag-
ing, email, instant messaging, blogging, or other social network com-
munication. Factors that may be considered in assessing whether the 
communication is inappropriate include, but are not limited to: 

(i) the nature, purpose, timing, and amount of the 
communication; 

(ii) the subject matter of the communication; 

(iii) whether the communication was made openly 
r the educator attempted to conceal the communication; 

(iv) whether the communication could be reason-
bly interpreted as soliciting sexual contact or a romantic relationship; 

(v) whether the communication was sexually ex-
licit; and 

(vi) whether the communication involved discus-
ion(s) of the physical or sexual attractiveness or the sexual history, 
ctivities, preferences, or fantasies of either the educator or the student. 

he agency certifies that legal counsel has reviewed the pro-
osal and found it to be within the state agency's legal authority 
o adopt. 

iled with the Office of the Secretary of State on August 15, 2016. 
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CHAPTER 249. DISCIPLINARY 
PROCEEDINGS, SANCTIONS, AND 
CONTESTED CASES 
SUBCHAPTER B. ENFORCEMENT ACTIONS 
AND GUIDELINES 
19 TAC §249.14, §249.17 
The State Board for Educator Certification (SBEC) proposes 
amendments to 19 TAC §249.14 and §249.17, concerning 
disciplinary proceedings, sanctions, and contested cases. The 
SBEC rules in 19 TAC Chapter 249 establish guidelines and pro-
cedures for conducting investigations and disciplinary actions 
relating to educator misconduct. The proposed amendment to 
19 TAC §249.14(d) would conform the rule on superintendent 
reporting to SBEC with changes to the Texas Education Code 
(TEC), §21.006, as a result of House Bill (HB) 1783, 84th Texas 
Legislature, Regular Session, 2015. The proposed amendment 
to 19 TAC §249.14(h) would include inappropriate commu-
nications with a student and inappropriate educator-student 
relationships and boundaries to the behaviors by an educator 
toward students that qualify as "Priority 1" conduct for purposes 
of investigation priority, investigative notices, and sanction 
authority. The proposed amendment to 19 TAC §249.17 would 
create a mandatory minimum sanction for an educator who 
tests positive for, possesses, or is under the influence of drugs 
or alcohol on campus. The proposed amendment would also 
require permanent revocation for an educator who injures a 
student, but is not immune from disciplinary action. 

The proposed amendment to 19 TAC §249.14(d) is intended to 
update the rule to meet the requirements of amendments to TEC, 
§21.006, enacted by HB 1783, 84th Texas Legislature, Regular 
Session, 2015. The changes are intended to eliminate any dis-
crepancy between the statute and the rule and to prevent confu-
sion about when a superintendent or director must report to the 
SBEC. 
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The proposed amendment to 19 TAC §249.14(h) is intended to 
clarify the breadth of "soliciting or engaging in sexual conduct 
or a romantic relationship with a student or minor" by explic-
itly stating that inappropriate communication, inappropriate pro-
fessional educator-student relationships, and boundaries are all 
included as "Priority 1" misconduct. Inappropriate professional 
educator-student relationships and boundaries and inappropri-
ate communication with a student or minor are violations of the 
Educators' Code of Ethics, 19 TAC §247.2(3)(H) and (I). To en-
sure the health, safety, and welfare of students and minors, the 
SBEC must prioritize investigations and immediately place in-
vestigation notices on the certificates of all educators who are 
alleged to have engaged in any form of an inappropriate rela-
tionship between the educator and students or minors, including 
inappropriate communications and inappropriate educator-stu-
dent boundaries. 

The proposed amendment to 19 TAC §249.14(k) would expand 
the reasons for which Texas Education Agency (TEA) staff may 
toll the time limit for removal of an investigative notice on the 
certificate of an educator under investigation to include admin-
istrative investigations and administrative enforcement litigation. 
This would allow TEA staff to avoid redundant parallel investiga-
tions and thereby preserve resources by waiting for a related ad-
ministrative investigation conducted by another division of TEA 
or another state or federal agency to conclude before determin-
ing how to proceed with the SBEC investigation of the educator. 

The proposed amendment to 19 TAC §249.17(d)(2)(A) would in-
crease the length of time in advance of the start of school that 
an educator would have to give written notice of resignation to 
the school district in order to have the advance notice count as 
a mitigating factor in a disciplinary action for contract abandon-
ment. The increased notice period for mitigation acknowledges 
that two weeks is not sufficient time for a school district to find a 
replacement teacher before the start of the next school year and 
prevents an educator from getting a lesser penalty when the ed-
ucator's contract abandonment leaves the school district without 
reasonable time to find a replacement. 

The proposed amendment to 19 TAC §249.17(d)(3)(C), (e)(4), 
and relettered (i) are intended to clarify that for determining 
penalty, the SBEC treats default cases the same as cases 
following a contested case hearing at the State Office of Admin-
istrative Hearings (SOAH). This reflects the majority of SBEC 
precedent in final orders arising from both default cases and 
contested cases. The proposed amendment is, therefore, not 
intended to increase penalties in default cases, but to ensure 
fairness and predictability in SBEC decisions regarding default 
cases. 

The proposed amendment would add a new subsection (h) to 
19 TAC §249.17 that would create a mandatory minimum sanc-
tion of a one-year suspension and required completion of a drug 
or alcohol treatment program for educators who are subject to 
sanction for testing positive for drugs or alcohol, or are in pos-
session of drugs or alcohol, while on a school campus. This 
mandatory minimum is intended to give clear guidance to staff 
at TEA and administrative law judges at SOAH regarding appro-
priate penalties in such cases and to ensure fairness and pre-
dictability in SBEC decisions regarding such cases. 

The proposed amendment to relettered 19 TAC §249.17(i) would 
add intentional, knowing, or reckless injury to a student or minor 
from which the educator is not immune under TEC, §22.0512, to 
the list of conduct for which permanent revocation is the manda-
tory penalty. The proposed amendment parallels the elements of 

the criminal charge of felony injury to a child because the majority 
of cases for which the SBEC has ordered permanent revocation 
in the past have involved criminal charges of injury to a child. The 
proposed amendment is intended to reflect the extreme danger 
that such conduct presents to students and to ensure fairness 
and predictability in SBEC decisions regarding such cases. 

The proposed amendments would have no additional procedural 
and reporting implications. The proposed amendments would 
have no additional locally maintained paperwork requirements. 

FISCAL NOTE. Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that for the first 
five-year period the proposed amendments are in effect there 
would be no additional costs for state and local government as a 
result of enforcing or administering the proposed amendments. 
There is no effect on local economy; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022. 

PUBLIC BENEFIT/COST NOTE. Mr. Franklin has determined 
that for the first five-year period the proposed amendments are in 
effect the public and student benefit anticipated as a result of the 
proposed amendments would be the continued effective regula-
tion and discipline of certified educators to ensure that certified 
educators are qualified, safe, and worthy to instruct the students 
of Texas. There is no anticipated economic cost to persons who 
are required to comply with the proposed amendments. 

ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND 
MICROBUSINESSES. There is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period on the proposal begins August 26, 2016, and ends 
September 26, 2016. The SBEC will take registered oral and 
written comments on the proposed amendments to 19 TAC 
§249.14 and §249.17 at the October 7, 2016, meeting in accor-
dance with the SBEC board operating policies and procedures. 
Comments on the proposal may be submitted to Cristina De La 
Fuente-Valadez, Rulemaking, Texas Education Agency, 1701 
North Congress Avenue, Austin, Texas 78701. Comments may 
also be submitted electronically to sbecrules@tea.texas.gov. All 
requests for a public hearing on the proposed amendments sub-
mitted under the Administrative Procedure Act must be received 
by the Department of Educator Leadership and Quality, Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701, Attention: Mr. Ryan Franklin, associate commissioner 
for educator leadership and quality, not more than 14 calendar 
days after notice of the proposal has been published in the 
Texas Register on August 26, 2016. 

STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §21.006(a)-(c), (f), and (g), 
which set reporting requirements for when superintendents and 
directors have to inform State Board for Educator Certification 
(SBEC) regarding an educator's criminal record, termination, or 
resignation. The statute requires the superintendent or director 
to inform SBEC not later than the seventh day after the superin-
tendent knows any of the following has occurred: (1) an educator 
has a criminal history that the superintendent learned about other 
than through the standard criminal history background check; (2) 
an educator's employment is terminated based on evidence that 
the educator committed certain misconduct; or (3) an educator 
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resigned and there is evidence that the educator may have en-
gaged in misconduct; the TEC, §21.006, also gives SBEC au-
thority to make rules as necessary and to sanction an educator 
who fails to make a required report; the TEC, §21.007, which re-
quires the SBEC to propose rules that provide for a procedure 
for placing a public notice of alleged misconduct on an educa-
tor's certificate immediately when the educator is alleged to have 
committed misconduct that presents a risk to the health, safety, 
or welfare of a student or minor. The TEC, §21.007, also allows 
the SBEC to determine what types of misconduct would present 
such a risk; the TEC, §21.031(a), which charges the SBEC with 
regulating and overseeing all aspects of the certification, contin-
uing education, and standards of conduct for public school ed-
ucators; the TEC, §21.035, which states that Texas Education 
Agency (TEA) staff provides administrative functions and ser-
vices for SBEC and gives SBEC the authority to delegate to ei-
ther the commissioner of education or to TEA staff the author-
ity to settle or otherwise informally dispose of contested cases 
involving educator certification; the TEC, §21.041(a), which au-
thorizes the SBEC to adopt rules as necessary to implement its 
procedures; the TEC, §21.041(b)(1), (7), and (8), which give 
the SBEC rulemaking authority to regulate educators, specify 
requirements for the issuance and renewal of an educator cer-
tificate, provide for disciplinary proceedings against educators, 
and create and enforce an educator's code of ethics; the TEC, 
§21.058, which requires SBEC to revoke an educator's certifi-
cate if the educator is convicted of certain felony offenses or of-
fenses that require the defendant to register as a sex offender, 
and the victim of the offense was under 18 years old; the TEC, 
§21.060, which sets out crimes that relate to the education pro-
fession and authorizes the SBEC to sanction or refuse to issue a 
certificate to any person who has been convicted of one of these 
offenses; the TEC, §§21.105(c), 21.160(c), and 21.210(c), which 
give SBEC authority to sanction an educator who has a con-
tinuing, term, or probationary contract and who resigns without 
good cause; the TEC, §22.085, which allows the SBEC to sanc-
tion educators who fail to fire or to refuse to hire an applicant 
when the educator knew or should have known from the back-
ground check that the employee had a criminal record reflecting 
certain offenses and requires a superintendent to certify to the 
commissioner of education that the school district is in compli-
ance with this section; the TEC, §22.087, which requires a su-
perintendent to report to SBEC if the superintendent knows of 
information showing that an educator or an applicant for an ed-
ucator certificate has criminal history that is not reflected in the 
criminal history information provided by the Texas Department 
of Public Safety in response to a background check; and the 
TEC, §57.491(g), which requires the SBEC to refuse to renew 
the certificate of any educator who is in default on student loan 
payments; the Texas Government Code, §2001.058, which sets 
out the powers and duties of the State Office of Administrative 
Hearings and other state agencies with regard to contested case 
proceedings; and the Texas Occupations Code, §§53.021(a), 
53.022-53.025, 53.051, and 53.052, which give the SBEC the 
authority to automatically suspend, revoke, or disqualify a per-
son from receiving an educator certificate if the person has been 
convicted of certain offenses. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement the TEC, §§21.006(a)-(c), (f), and (g); 21.007; 
21.031(a); 21.035; 21.041(a) and (b)(1), (4), (7), and (8); 21.058; 
21.060; 21.105(c); 21.160(c); 21.210(c); 22.085; 22.087; and 
57.491(g); Texas Government Code, §2001.058; and Texas 
Occupations Code, §§53.021(a), 53.022-53.025, 53.051, and 
53.052. 

§249.14. Complaint, Required Reporting, and Investigation; Inves-
tigative Notice; Filing of Petition. 

(a) The Texas Education Agency (TEA) staff may obtain and 
investigate information concerning alleged improper conduct by an ed-
ucator, applicant, examinee, or other person subject to this chapter that 
would warrant the State Board for Educator Certification (SBEC) deny-
ing relief to or taking disciplinary action against the person or certifi-
cate. 

(b) Complaints against an educator, applicant, or examinee 
must be filed in writing. 

(c) The TEA staff may also obtain and act on other informa-
tion providing grounds for investigation and possible action under this 
chapter. 

(d) A person who serves as the superintendent of a school 
district or the director of an open-enrollment charter school, private 
school, regional education service center, or shared services arrange-
ment may notify the SBEC of any educator misconduct that the person 
believes in good faith may be subject to sanctions under this chapter 
and/or Chapter 247 of this title (relating to Educators' Code of Ethics). 
However, under any of the following circumstances, a person who 
serves in such a position shall promptly notify the SBEC in writing 
by filing a report with the TEA staff within seven calendar days of 
the date the person knew [first obtains or has knowledge] of those 
circumstances, and may be subject to sanctions for failure to do so, 
pursuant to §249.15(b)(4) of this title (relating to Disciplinary Action 
by State Board for Educator Certification): 

(1) that an applicant for or a holder of a certificate has a 
reported criminal history; 

(2) that a certificate holder was terminated from employ-
ment based on evidence [a determination] that he or she committed 
any of the following acts: 

(A) sexually or physically abused a student or minor or 
engaged in any other illegal conduct with a student or minor; 

(B) was involved in a romantic relationship with or so-
licited or engaged in sexual contact with a student or minor; 

(C) [(B)] possessed, transferred, sold, or distributed a 
controlled substance; 

(D) [(C)] illegally transferred, appropriated, or ex-
pended school property or funds; 

(E) [(D)] attempted by fraudulent or unauthorized 
means to obtain or to alter any certificate or permit that would entitle 
the individual to be employed in a position requiring such certificate 
or permit or to receive additional compensation associated with a 
position; 

(F) [(E)] committed a crime, any part of such crime hav-
ing occurred on school property or at a school-sponsored event; or 

(G) [(F)] solicited or engaged in sexual conduct or a ro-
mantic relationship with a student or minor; 

(3) that a certificate holder has submitted a notice of resig-
nation and that there exists evidence [that would support a finding] that 
he or she committed one of the acts specified in paragraph (2) of this 
subsection. 

(A) Before accepting an employee's resignation that, 
under this paragraph, requires a person to notify the SBEC by filing a 
report with the TEA staff, the person shall inform the certificate holder 
in writing that such a report will be filed and that sanctions against his 
or her certificate may result as a consequence. 
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(B) A person required to comply with this paragraph 
shall notify the governing body of the employing school district before 
filing the report with the TEA staff. 

(C) A superintendent or director of a school district 
shall complete an investigation of an educator if there is reasonable 
cause to believe the educator may have engaged in misconduct de-
scribed in paragraph (2)(A) of this subsection despite the educator's 
resignation from district employment before completion of the inves-
tigation; or 

(4) any other circumstances requiring a report under the 
Texas Education Code (TEC), §21.006. 

(e) Pursuant to the TEC, §21.006(c) and (h), a report filed un-
der subsection (d) of this section must include the name or names of 
any student or minor who is the victim of abuse or unlawful conduct by 
an educator and shall, at a minimum, describe in detail the factual cir-
cumstances requiring the report and identify the subject of the report by 
providing the following available information: name and any aliases; 
certificate number, if any, or social security number; last known mail-
ing address and home and daytime phone numbers; all available con-
tact information for any alleged victim or victims; and name or names 
and any available contact information of any relevant witnesses to the 
circumstances requiring the report. Pursuant to the Family Educational 
Rights and Privacy Act (FERPA), 20 United States Code, §1232g(a)(4), 
and the federal regulations interpreting it at 34 Code of Federal Regu-
lations, §99.3, education records that are protected by FERPA must be 
records that are directly related to a student, and the term "education 
records" does not include records that relate to a school employee in 
his or her capacity as a school employee. A person who is required to 
file a report under subsection (d) of this section but fails to do so timely 
is subject to sanctions under this chapter. 

(f) If a school district board of trustees learns of a failure by 
the superintendent of the district or a district principal to provide a no-
tice required under the Texas Code of Criminal Procedure (TCCP), 
§15.27(a), (a-1), or (b), the board of trustees shall report the failure 
to the SBEC. If the governing body of a private primary or secondary 
school learns of a failure by the principal of the school to provide a 
notice required under the TCCP, §15.27(e), and the principal holds a 
certificate issued under the TEC, Chapter 21, Subchapter B, the gov-
erning body shall report the failure to the SBEC. 

(g) The TEA staff shall not pursue sanctions against an edu-
cator who is alleged to have abandoned his or her TEC, Chapter 21, 
contract in violation of the TEC, §§21.105(c), 21.160(c), or 21.210(c), 
subject to the limitations imposed by the TEC, §21.4021(g), unless the 
board of trustees of the employing school district: 

(1) submits a written complaint to the TEA staff within 30 
calendar days after the effective date of the educator's separation from 
employment from the school district. For purposes of this section, un-
less the school district and the educator have a written agreement to the 
contrary, the effective date of separation from employment is the first 
day that, without district permission, the educator fails to appear for 
work under the contract; 

(2) renders a finding that good cause did not exist under 
the TEC, §§21.105(c)(2), 21.160(c)(2), or 21.210(c)(2). This finding 
constitutes prima facie evidence of the educator's lack of good cause, 
but is not a conclusive determination; and 

(3) submits the following required attachments to the writ-
ten complaint: 

(A) the educator's resignation letter, if any; 

(B) the agreement with the educator regarding the ef-
fective date of separation from employment, if any; 

(C) the educator's contract; and 

(D) school board meeting minutes indicating a finding 
of "no good cause" (if the board does not meet within 30 calendar days 
of the educator's separation from employment, the minutes may be sub-
mitted within 10 calendar days after the next board meeting). 

(h) To efficiently administer and implement the SBEC's pur-
pose under this chapter and the TEC, the TEA staff may set priorities 
for the investigation of complaints based on the severity and immedi-
acy of the allegations and the likelihood of harm posed by the subject 
of the investigation. All cases accepted for investigation shall be as-
signed one of the following priorities. 

(1) Priority 1: conduct that may result in the placement of 
an investigative notice pursuant to the TEC, §21.007, and subsection 
(i) of this section because it presents a risk to the health, safety, or 
welfare of a student or minor, parent of a student, fellow employee, or 
professional colleague, including, but not limited to, the following: 

(A) any conduct constituting a felony criminal offense; 

(B) indecent exposure; 

(C) public lewdness; 

(D) child abuse and/or neglect; 

(E) possession of a weapon on school property; 

(F) drug offenses occurring on school property; 

(G) sale to or making alcohol or other drugs available 
to a student or minor; 

(H) sale, distribution, or display of harmful material to 
a student or minor; 

(I) certificate fraud; 

(J) state assessment testing violations; 

(K) deadly conduct; and 

(L) conduct that involves inappropriate communication 
with a student as described in §247.2(3)(I) of this title (relating to Code 
of Ethics and Standard Practices for Texas Educators), inappropriate 
professional educator-student relationships and boundaries, or other-
wise soliciting or engaging in sexual conduct or a romantic relationship 
with a student or minor. 

(2) Priority 2: any sanctionable conduct that is not Prior-
ity 1 conduct under paragraph (1) of this subsection. An investigative 
notice will not be placed on an educator's certification records on the 
basis of an allegation of Priority 2 conduct. The TEA staff may change 
a case's priority at any time based on information received. Priority 2 
conduct includes, but is not limited to, the following: 

(A) any conduct constituting a misdemeanor criminal 
offense or testing violation that is not Priority 1 conduct; 

(B) contract abandonment; and 

(C) code of ethics violations that do not constitute Pri-
ority 1 conduct. 

(i) After accepting a case for investigation, if the alleged con-
duct indicates a risk to the health, safety, or welfare of a student or mi-
nor, as described in subsection (h)(1) of this section, the TEA staff shall 
immediately place an investigative notice on the certificate holder's cer-
tification records stating that the certificate holder is currently under 
investigation. The placement of such an investigative notice must fol-
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low the procedures set forth in subsection (j)(1) of this section. After 
accepting a case for investigation, if the alleged conduct indicates a 
risk to the health, safety, or welfare of a parent of a student, fellow em-
ployee, or professional colleague, as described in subsection (h)(1) of 
this section, the TEA staff may place an investigative notice on the cer-
tificate holder's certification records stating that the certificate holder is 
currently under investigation. The placement of an investigative notice 
must follow the procedures set forth in subsection (j)(2) of this section. 

(j) The following procedures must be followed for placing an 
investigative notice on the educator's certification records. 

(1) At the time of placing an investigative notice on an ed-
ucator's certification records for alleged conduct that indicates a risk to 
the health, safety, or welfare of a student or minor, the TEA staff shall 
serve the certificate holder with a letter informing the educator of the 
investigation and the basis of the complaint. 

(A) Within ten calendar days of placing an investiga-
tive notice on the educator's certification records, the letter notifying the 
certificate holder of the investigation shall be mailed to the address pro-
vided to the TEA staff pursuant to the requirements set forth in §230.91 
of this title (relating to Procedures in General). 

(B) The letter notifying the certificate holder of the in-
vestigation shall include a statement of the alleged conduct, which 
forms the basis for the investigative notice, and shall provide the certifi-
cate holder the opportunity to show cause within ten calendar days why 
the notice should be removed from the educator's certification records. 

(2) Prior to placing an investigative notice on an educa-
tor's certification records for alleged conduct that indicates a risk to the 
health, safety, or welfare of a parent of a student, fellow employee, or 
professional colleague, as described in subsection (h)(1) of this section, 
the TEA staff shall serve the certificate holder with a letter informing 
the educator of the investigation and the basis of the complaint. 

(A) At least ten calendar days before placing an inves-
tigative notice on the educator's certification records, the letter noti-
fying the certificate holder of the investigation shall be mailed to the 
address provided to the TEA staff pursuant to the requirements set forth 
in §230.91 of this title. 

(B) The letter notifying the certificate holder of the in-
vestigation shall include a statement of the alleged conduct, which 
forms the basis for the investigative notice, and shall provide the certifi-
cate holder the opportunity to show cause within ten calendar days why 
the notice should not be placed on the educator's certification records. 

(3) The TEA staff shall determine whether or not to remove 
or place an investigative notice on the educator's certification records, 
taking into account the educator's response, if any, to the letter notifying 
the certificate holder of the investigation. 

(k) An investigative notice is subject to the following time lim-
its. 

(1) An investigative notice may remain on the certification 
records of a certificate holder for a period not to exceed 240 calendar 
days. 

(2) The TEA staff may toll this time limit if information is 
received indicating that there is a pending criminal or administrative 
matter related to the alleged act of misconduct that gives rise to the in-
vestigative notice. For purposes of this subsection, a criminal or admin-
istrative matter includes an audit by a state or federal agency, an arrest, 
an investigation, related litigation or other enforcement action brought 
by a state or federal administrative agency, or a prosecution by a crim-
inal law enforcement agency. Upon receiving notice that the criminal 

or administrative matter has been resolved the tolling period shall end. 
As part of its procedure, the TEA staff will attempt to make bimonthly 
(once every two months) contact with the [a law enforcement] agency 
where a related matter [criminal investigation] is pending to determine 
whether the related matter [criminal investigation] has been closed or 
otherwise resolved. 

(3) The TEA staff may toll this time limit if the matter is 
referred for a contested case hearing, upon agreement of the parties, or 
while the matter is pending action by the SBEC on a proposed agreed 
order. 

(l) The TEA staff shall remove an investigative notice from an 
educator's certification records: 

(1) when a case's final disposition occurs within the time 
limits established in subsection (k) of this section; or 

(2) when the time limits for an investigative notice have 
been exceeded, if: 

(A) the certificate holder has made a written demand to 
the TEA staff that the investigative notice be removed because the time 
limits have been exceeded; and 

(B) the TEA staff has failed to refer the matter to the 
State Office of Administrative Hearings for a contested case hearing 
within 30 calendar days from the date of receipt of the written demand 
to remove the investigative notice. 

(m) Only the TEA staff may file a petition seeking sanctions 
under §249.15 of this title. Prior to filing a petition, the TEA staff shall 
mail to the certificate holder affected by written notice of the facts or 
conduct alleged to warrant the intended action and shall provide the 
certificate holder an opportunity to show compliance with all require-
ments of law. 

§249.17. Decision-Making Guidelines. 
(a) Purpose. The purpose of these guidelines is to achieve the 

following objectives: 

(1) to provide a framework of analysis for the Texas Educa-
tion Agency (TEA) staff, the presiding administrative law judge (ALJ), 
and the State Board for Educator Certification (SBEC) in considering 
matters under this chapter; 

(2) to promote consistency in the exercise of sound discre-
tion by the TEA staff, the presiding ALJ, and the SBEC in seeking, 
proposing, and making decisions under this chapter; and 

(3) to provide guidance for the informal resolution of po-
tentially contested matters. 

(b) Construction and application. This section shall be con-
strued and applied so as to preserve SBEC members' discretion in mak-
ing final decisions under this chapter. This section shall be further con-
strued and applied so as to be consistent with §249.5(b) of this title 
(relating to Purpose; Policy Governing Disciplinary Proceedings) and 
this chapter, the Texas Education Code (TEC), and other applicable 
law, including SBEC decisions and orders. 

(c) Consideration. The following factors may be considered 
in seeking, proposing, or making a decision under this chapter: 

(1) the seriousness of the violation; 

(2) whether the misconduct was premeditated or inten-
tional; 

(3) attempted concealment of misconduct; 

(4) prior misconduct and SBEC sanctions; 
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(5) the potential danger the conduct poses to the health and 
welfare of students; 

(6) the effect of the prior conduct upon any victims of the 
conduct; 

(7) whether sufficient time has passed and sufficient evi-
dence is presented to demonstrate that the educator or applicant has 
been rehabilitated from the prior conduct; 

(8) the effect of the conduct upon the educator's good moral 
character and ability to be a proper role model for students; 

(9) whether the sanction will deter future violations; and 

(10) any other relevant circumstances or facts. 

(d) Contract abandonment. 

(1) Good cause. The following factors may be considered 
good cause when an educator is reported to have abandoned a contract 
in violation of the TEC, §§21.105(c), 21.160(c), or 21.210(c): 

(A) serious illness or health condition of the educator 
or close family member of the educator; 

(B) relocation to a new city as a result of change in em-
ployer of the educator's spouse or partner who resides with the educa-
tor; or 

(C) significant change in the educator's family needs 
that requires the educator to relocate or to devote more time than al-
lowed by current employment. 

(2) Mitigating factors. The following factors may be con-
sidered in seeking, proposing, or making a decision under this chapter 
regarding an educator who has abandoned a contract in violation of the 
TEC, §§21.105(c), 21.160(c), or 21.210(c): 

(A) educator gave written notice to school district 30 
days [two weeks] or more in advance of the first day of instruction for 
which the educator will not be present; 

(B) educator assisted school district in finding a re-
placement educator to fill the position; 

(C) educator continued to work until the school district 
hired a replacement educator; 

(D) educator assisted in training the replacement edu-
cator; 

(E) educator showed good faith in communications and 
negotiations with school district; or 

(F) educator provided lesson plans for classes following 
educator's resignation. 

(3) Mandatory minimum sanction for contract abandon-
ment. An educator subject to sanction, who has abandoned a contract 
in violation of the TEC, §§21.105(c), 21.160(c), or 21.210(c) in a case 
where the factors listed in paragraph (1) or (2) of this subsection do 
not apply, may not receive a sanction of less than: 

(A) suspension for one year from the first day that, with-
out district permission, the educator failed to appear for work under the 
contract, provided that the educator has not worked as an educator dur-
ing that year and the case is resolved within that one year through an 
agreed final order; or 

(B) suspension for one year from either the effective 
date of an agreed final order resolving the case or an agreed future 
date at the beginning of the following school year, if the educator has 
worked as an educator after abandoning the contract; or 

(C) suspension for one year from the date that the SBEC 
adopts an order that becomes final following a default under §249.35 
of this title (relating to Disposition Prior to Hearing; Default) or a 
contested case hearing at the State Office of Administrative Hearings 
(SOAH). 

(e) Mandatory minimum sanction for felony-level conduct. 
An educator subject to sanction, who is court-ordered to complete 
a period of deferred adjudication or community supervision for a 
felony-level criminal offense under state or federal law, may not 
receive a sanction of less than: 

(1) suspension for a period concurrent with the term of de-
ferred adjudication or community supervision, if the case is resolved 
through an agreed final order prior to the educator completing deferred 
adjudication or community supervision and the educator has not been 
employed as an educator during the period of deferred adjudication or 
community supervision; or 

(2) suspension beginning on the effective date of an agreed 
final order for a period extending beyond the end of the educator's de-
ferred adjudication or community supervision but may be less than the 
initial court-ordered term of deferred adjudication or community super-
vision, if the case is resolved through an agreed final order prior to the 
educator completing deferred adjudication or community supervision 
and the educator has been employed as an educator during the period 
of deferred adjudication or community supervision; or 

(3) suspension beginning on the effective date of an agreed 
final order for a period at least half as long as the initial court-ordered 
term of deferred adjudication or community supervision, if the case is 
resolved through an agreed final order after the educator has completed 
deferred adjudication or community supervision; or 

(4) suspension for a period equal to the term of deferred 
adjudication or community supervision that the criminal court initially 
ordered but beginning from the date of the final board decision, if the 
case is resolved through a final board decision following a contested 
case hearing at the SOAH or a default under §249.35 of this title. 

(f) Mandatory minimum sanction for misdemeanor-level con-
duct. If an educator is subject to sanction, and a court has ordered 
the educator to complete a period of deferred adjudication, community 
supervision, or pretrial diversion for a misdemeanor-level criminal of-
fense under state or federal law, the educator may not receive a sanction 
of less than an inscribed reprimand. 

(g) Mandatory minimum sanction for test security violation. 
An educator who intentionally manipulates the results or violates the 
security or confidential integrity of any test required by the TEC, Chap-
ter 39, Subchapter B, may not receive a sanction of less than suspension 
for one year from the effective date of an agreed final order or a final 
board decision following a contested case hearing at the SOAH. 

(h) Mandatory minimum sanction for drugs and alcohol on 
school campus. An educator who is subject to sanction because the ed-
ucator has tested positive for drugs or alcohol while on school campus, 
was under the influence of drugs or alcohol on school campus, or was 
in possession of drugs or alcohol on school campus may not receive a 
sanction of less than a one-year suspension and required completion of 
a drug or alcohol treatment program. 

(i) [(h)] Mandatory permanent revocation or denial. Notwith-
standing subsection (c) of this section, the SBEC shall permanently re-
voke the teaching certificate of any educator or permanently deny the 
application of any applicant if, after a contested case hearing or a de-
fault under §249.35 of this title, it is determined that the educator or 
applicant: 
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(1) engaged in any sexual contact or romantic relationship 
with a student or minor; 

(2) solicited any sexual contact or romantic relationship 
with a student or minor; 

(3) possessed or distributed child pornography; 

(4) was registered as a sex offender; 

(5) committed criminal homicide; 

(6) transferred, sold, distributed, or conspired to possess, 
transfer, sell, or distribute any controlled substance, the possession of 
which would be at least a Class A misdemeanor under the Texas Health 
and Safety Code, Chapter 481, on school property; 

(7) intentionally, knowingly, or recklessly causes bodily in-
jury to a student or minor when the conduct of the educator or applicant 
is not immune from disciplinary proceedings by TEC, §22.0512; or 

(8) [(7)] committed any offense described in the TEC, 
§21.058. 

(j) [(i)] Sanctioned misconduct in another state. The findings 
of fact contained in final orders from any other state jurisdiction may 
provide the factual basis for SBEC disciplinary action. If the underly-
ing conduct for the administrative sanction of an educator's certificate 
or license issued in another state is a violation of SBEC rules, the SBEC 
may initiate a disciplinary action regarding the educator's Texas edu-
cator certificate and impose a sanction as provided under this chapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016. 
TRD-201604158 
Cristina De La Fuente-Valadez 
Director, Rulemaking, Texas Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-1497 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 354. MEMORANDA OF 
UNDERSTANDING 
31 TAC §354.2, §354.5 
The Texas Water Development Board (TWDB) proposes to re-
peal 31 Texas Administrative Code (TAC) §354.2 and §354.5. 

BACKGROUND AND SUMMARY OF THE FACTUAL ISSUES 
FOR THE PROPOSED REPEAL. 

The TWDB proposes to repeal §354.2, relating to financing and 
construction of an international wastewater treatment facility 
in Nuevo Laredo, Tamaulipas, Mexico, because the (MOU) 
between the TWDB and the International Boundary and Water 
Commission has expired by its own terms. 

The TWDB also proposes to repeal §354.5, relating to coordi-
nated reviews between the TWDB and the Texas Commission 
on Environmental Quality (TCEQ), because the Letter of Agree-
ment has been superseded. 

DISCUSSION OF THE PROPOSED REPEAL. 

Section 354.2 is proposed to be repealed due to fulfillment of 
the conditions of the MOU. By its terms, the MOU was to be in 
effect for five years after the last units of the wastewater treat-
ment facility began operations. The Nuevo Laredo International 
Wastewater Treatment Plant began operations in 1996, and the 
final phase was completed in January 2000. 

Since September 21, 1992, the TWDB and TCEQ, formerly the 
Texas Natural Resource Conservation Commission, have coor-
dinated the reviews related to the design criteria for public water 
systems and wastewater facility construction in a Letter of Agree-
ment (LOA or Agreement). The existing Agreement in §354.5 
has been superseded and the new Agreement reflecting the cur-
rent interaction between the TWDB and the TCEQ during the co-
ordinated review of water supply projects seeking financing from 
the TWDB is proposed elsewhere in this issue of the Texas Reg-
ister. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS. 

The Chief Financial Officer has determined that there will be no 
fiscal implications for state or local governments as a result of 
the proposed repeals. For the first five years the repeals are 
in effect, there is no expected additional cost to state or local 
governments. 

The repeal of these rules is not expected to result in reductions 
in costs to either state or local governments. There is no change 
in costs because there are no direct costs associated with the 
proposed repeals. These repeals are not expected to have any 
impact on state or local revenues. These repeals do not require 
any increase in expenditures for state or local governments as 
a result of administering the repeals. Additionally, there are no 
foreseeable implications relating to state or local governments' 
costs or revenue resulting from these repeals. 

PUBLIC BENEFITS AND COSTS. 

The Chief Financial Officer also has determined that for each 
year of the first five years the proposed repeals are in effect, 
there will be no impact to the public. 

LOCAL EMPLOYMENT IMPACT STATEMENT. 

The board has determined that a local employment impact state-
ment is not required because the proposed repeals do not ad-
versely affect a local economy in a material way for the first five 
years that the proposed repeals are in effect because they will 
impose no new requirements on local economies. The board 
also has determined that there will be no adverse economic ef-
fect on small businesses or micro-businesses as a result of en-
forcing these repeals. The board also has determined that there 
is no anticipated economic cost to persons who are required to 
comply with the repeals as proposed. Therefore, no regulatory 
flexibility analysis is necessary. 

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION. 

The board reviewed the proposed repeals in light of the reg-
ulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the repeals are not subject 
to Texas Government Code §2001.0225 because they do not 
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meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental 
exposure, a rule that may adversely affect in a material way the 
economy or a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The intent of these repeals is to 
remove an MOU that has been fulfilled and an LOA that has 
been superseded. 

Even if the proposed repeals were major environmental rules, 
Texas Government Code §2001.0225 still would not apply to this 
repeal because Texas Government Code §2001.0225 only ap-
plies to a major environmental rule the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. These repeals do not meet 
any of these four applicability criteria because they: 1) do not 
exceed any standard set by a federal law; 2) do not exceed an 
express requirement of state law; 3) do not exceed a requirement 
of a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and 4) are not proposed solely un-
der the general powers of the agency, but rather proposed under 
authority of Water Code §6.101 and §6.104. Therefore, these 
proposed repeals do not fall under any of the applicability crite-
ria in Texas Government Code §2001.0225. 

The board invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 

TAKINGS IMPACT ASSESSMENT. 

The board evaluated these proposed repeals and performed an 
analysis of whether they constitute a taking under Texas Gov-
ernment Code, Chapter 2007. The specific purpose of these 
repeals is to remove a Memorandum of Understanding that has 
been fulfilled and has expired by its own terms and a Letter of 
Agreement that has been superseded. 

The board's analysis indicates that Texas Government Code 
Chapter 2007 does not apply to these proposed repeals be-
cause this is an action that is reasonably taken to fulfill an 
obligation mandated by state law, which is exempt under Texas 
Government Code §2007.003(b)(4). Nevertheless, the board 
further evaluated these proposed repeals and performed an 
assessment of whether they constitute a taking under Texas 
Government Code, Chapter 2007. Promulgation and enforce-
ment of these proposed repeals would be neither a statutory 
nor a constitutional taking of private real property. Specifically, 
the subject proposed repeals do not affect a landowner's rights 
in private real property because the repeals do not burden nor 
restrict or limit the owner's right to property and reduce its value 
by 25% or more beyond that which would otherwise exist in the 
absence of the regulation. Therefore, the proposed repeals do 
not constitute a taking under Texas Government Code Chapter 
2007. 

SUBMISSION OF COMMENTS. 

Comments on the proposed rulemaking will be accepted until 
30 days following publication in the Texas Register and may 
be submitted to Mr. Les Trobman, Office of General Counsel, 
Texas Water Development Board, P.O. Box 13231, Austin, 
Texas 78711-3231 or rulescomments@twdb.texas.gov or by fax 
to (512) 475-2053. 

STATUTORY AUTHORITY. 

This repeal is proposed under the authority of Texas Water Code 
§6.101 and §6.104. 

Cross reference to statute: Texas Water Code §6.101 and 
§6.104. 

§354.2. Memorandum of Understanding Between the Texas Water 
Development Board and the International Boundary & Water Commis-
sion. 
§354.5. Letter of Agreement between the Texas Water Development 
Board and the Texas Natural Resource Conservation Commission. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604109 
Les Trobman 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-7686 

31 TAC §§354.2, 354.5, 354.7 - 354.15 
The Texas Water Development Board (TWDB) proposes adding 
new 31 Texas Administrative Code (TAC) §§354.2, 354.5, and 
354.7 - 354.15 to incorporate into rule Memoranda of Under-
standing (MOUs) and similar agreements between the TWDB 
and other state agencies. Existing 31 TAC §354.2 and §354.5 
are proposed for repeal elsewhere in this issue of the Texas Reg-
ister. 

BACKGROUND AND SUMMARY OF THE FACTUAL ISSUES 
FOR THE PROPOSED RULES. 

§354.2. Memorandum of Understanding Between the Office of 
the Governor and the Texas Water Development Board. 

The Office of the Governor (OOG) and the TWDB executed an 
MOU authorizing the TWDB to administer emergency appropri-
ations under Texas Government Code Chapter 401, Subchapter 
D. 

The provisions of the MOU require the TWDB to administer up to 
$6.8 million in the Disaster Contingency Account, General Rev-
enue Account 0453, to enhance existing flood notification sys-
tems and make funds available to state and local entities for 
floodplain management. The proposed rule describes the MOU 
that went into effect on December 10, 2015 and will expire on 
August 31, 2017, or upon expenditure of all available funds. 

§354.5. Letter of Agreement Between the Texas Water Develop-
ment Board and the Texas Commission on Environmental Qual-
ity. 
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Since September 21, 1992, the TWDB and the Texas Com-
mission on Environmental Quality (TCEQ) have coordinated 
reviews related to the design criteria for public water systems 
and wastewater facility construction in a Letter of Agreement 
(LOA or Agreement). This Agreement, which was executed on 
July 1, 2015, replaces all prior and existing LOAs in effect with 
the TCEQ and its predecessor agencies and accurately reflects 
the current interaction between the TWDB and the TCEQ during 
coordinated review of water supply projects seeking financing 
from the TWDB. The existing §354.5 is being proposed for 
repeal elsewhere in this issue of the Texas Register. 

§354.7. Letter of Agreement Between the Railroad Commission 
of Texas and the Texas Water Development Board. 

The Railroad Commission of Texas (RRC) and the TWDB ex-
ecuted an LOA regarding access to linen maps owned by the 
RRC that will be used by the TWDB to identify and designate re-
gional brackish groundwater production zones as mandated by 
the 84th Legislature. The proposed rule describes the LOA that 
went into effect on February 25, 2016. 

§354.8. Memorandum of Understanding Between the Texas Wa-
ter Development Board and the Texas Department of Information 
Resources. 

The TWDB and the Texas Department of Information Resources 
(DIR) executed an MOU for electronic and information resources 
accessibility web scanning services. The MOU provides that 
DIR, through a third-party service provider, will conduct no-cost 
monthly accessibility scans of pages on the TWDB website and 
provide scan reports to TWDB and DIR. The proposed rule de-
scribes the MOU that went into effect on March 30, 2015 and 
continues until terminated by either of the parties or on termi-
nation of the underlying agreement with the third-party service 
provider. 

§354.9. Memorandum of Understanding Between the Public 
Utility Commission of Texas and the Texas Water Development 
Board. 

The TWDB executed an MOU with the Public Utility Commis-
sion of Texas (PUCT) to maintain a public online map viewer. 
The MOU provides that the Texas Natural Resources Informa-
tion System (TNRIS), a TWDB division, will maintain the exist-
ing public online map viewer with data collection and assistance 
from the PUCT. The proposed rule describes the MOU that went 
into effect on May 18, 2016 and will terminate on August 31, 
2017 unless a two-year renewal option is exercised. 

§354.10. Memorandum of Agreement Between the Texas Water 
Development Board, the Texas Parks and Wildlife Department 
and the Texas Commission on Environmental Quality. 

The TWDB, the Texas Parks and Wildlife Department (TPWD) 
and the TCEQ executed an MOA to establish an Instream Flow 
Studies Coordinating Committee. The proposed rule describes 
the MOA that went into effect on October 17, 2002 and continues 
until terminated by 30-day written notice of intent to cancel by 
any of the participating agencies. 

§354.11. Memorandum of Agreement Between the Texas Water 
Development Board and the Texas General Land Office. 

The TWDB and the Texas General Land Office (GLO) executed 
an MOA to coordinate the installation and operation of the Texas 
Coastal Ocean Observation Network. The proposed rule de-
scribes the MOA that went into effect on September 22, 2003 

and continues until terminated by either party on 30-day written 
notice. 

§354.12. Memorandum of Agreement Between the Texas Water 
Development Board and the Texas Commission on Environmen-
tal Quality. 

The TWDB and the TCEQ executed an MOA to coordinate pro-
gram responsibilities related to groundwater conservation district 
management planning approval, review and oversight. The pro-
posed rule describes the MOA that went into effect on Septem-
ber 17, 2007 and continues until terminated by either party on 
30-day written notice. 

§354.13. Memorandum of Agreement Between the Texas Water 
Development Board and the Texas Board of Professional Geo-
scientists. 

The TWDB and the Texas Board of Professional Geoscientists 
(TBPG) executed an MOA to coordinate information regarding 
complaints under and potential violations of the Texas Geo-
science Practice Act. The proposed rule describes the MOA that 
went into effect on June 13, 2014 and continues until rescinded 
by either agency. 

§354.14. Agreement Between the Texas Water Development 
Board and the Texas Department of Transportation. 

The TWDB and the Texas Department of Transportation (Tx-
DOT) entered into an Agreement for Right of Entry and Tem-
porary Use of Highway Right of Way effective March 31, 2005 
and continuing until terminated by either party on 30-day written 
notice. The Agreement allows TWDB access to property under 
the jurisdiction of TxDOT in order to monitor water wells and out-
lines the conditions of such access and advance notice required. 

§354.15. Agreement Between the Texas Water Development 
Board and the Texas Comptroller of Public Accounts. 

The TWDB and the Texas Comptroller of Public Accounts 
(Comptroller) entered into an Agreement in Furtherance of 
Transparency Initiative on April 4, 2014. The Agreement pro-
vides for TWDB to share debt and financial liability information 
with the Comptroller and outlines the terms of use for the 
information. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS. 

The Chief Financial Officer has determined that there will be no 
fiscal implications for state or local governments as a result of 
the proposed rulemaking. For the first five years these rules are 
in effect, there is no expected additional cost to state or local 
governments resulting from their administration. 

These rules are not expected to result in reductions in costs to 
either state or local governments. The intent of the rulemaking 
is to adopt by rule the MOUs and similar agreements as required 
by Texas Water Code §6.104. There is no change in costs be-
cause there are no direct costs associated with the proposed 
rules. These rules are not expected to have any impact on state 
or local revenues. The rules do not require any increase in ex-
penditures for state or local governments as a result of adminis-
tering these rules. Additionally, there are no foreseeable impli-
cations relating to state or local governments' costs or revenue 
resulting from these rules. 

PUBLIC BENEFITS AND COSTS. 
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The Chief Financial Officer also has determined that for each 
year of the first five years the proposed rulemaking is in effect, 
there will be no impact to the public. 

LOCAL EMPLOYMENT IMPACT STATEMENT. 

The board has determined that a local employment impact state-
ment is not required. The proposed rules do not adversely affect 
a local economy in a material way for the first five years that the 
proposed rules are in effect because they will impose no new 
requirements on local economies. The board also has deter-
mined that there will be no adverse economic effect on small 
businesses or micro-businesses as a result of enforcing this rule-
making. The board also has determined that there is no antici-
pated economic cost to persons who are required to comply with 
the rulemaking as proposed. Therefore, no regulatory flexibility 
analysis is necessary. 

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION. 

The board reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code §2001.0225 because none of the 
proposed rules meets the definition of a "major environmental 
rule" as defined in the Administrative Procedure Act. A "major 
environmental rule" is defined as a rule with the specific intent 
to protect the environment or reduce risks to human health 
from environmental exposure, a rule that may adversely affect 
in a material way the economy or a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. The intent 
of the rulemaking is to adopt by rule the MOUs and similar 
agreements as required by Texas Water Code §6.104. 

Even if the proposed rules were major environmental rules, 
Texas Government Code §2001.0225 still would not apply to 
this rulemaking because Texas Government Code §2001.0225 
only applies to a major environmental rule the result of which 
is to: 1) exceed a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. This rulemaking 
does not meet any of these four applicability criteria because it: 
1) does not exceed any standard set by a federal law; 2) does 
not exceed an express requirement of state law; 3) does not 
exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the federal 
government to implement a state and federal program; and 4) 
is not proposed solely under the general powers of the agency, 
but rather is also proposed under authority of Texas Water Code 
§6.101 and §6.104. Therefore, these proposed rules do not 
fall under any of the applicability criteria in Texas Government 
Code §2001.0225. 

The board invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 

TAKINGS IMPACT ASSESSMENT. 

The board evaluated these proposed rules and performed an 
analysis of whether they constitute a taking under Texas Govern-
ment Code Chapter 2007. The specific purpose of these rules is 
to adopt by rule the MOUs and similar agreements between the 
Texas Water Development Board and various state agencies. 

The board's analysis indicates that Texas Government Code 
Chapter 2007 does not apply to these proposed rules because 
this rulemaking is an action that is reasonably taken to fulfill 
an obligation mandated by state law, which is exempt under 
Texas Government Code §2007.003(b)(4). Nevertheless, the 
board further evaluated these proposed rules and performed 
an assessment of whether they constitute a taking under Texas 
Government Code Chapter 2007. Promulgation and enforce-
ment of these proposed rules would be neither a statutory nor 
a constitutional taking of private real property. Specifically, the 
subject proposed regulations do not affect a landowner's rights 
in private real property because this rulemaking does not bur-
den or restrict or limit the owner's right to property and reduce 
its value by 25% or more beyond that which would otherwise 
exist in the absence of the regulation. Therefore, the proposed 
rules do not constitute a taking under Texas Government Code 
Chapter 2007. 

SUBMISSION OF COMMENTS. 

Comments on the proposed rulemaking will be accepted until 
30 days following publication in the Texas Register and may 
be submitted to Mr. Les Trobman, Office of General Counsel, 
Texas Water Development Board, P.O. Box 13231, Austin, 
Texas 78711-3231 or rulescomments@twdb.texas.gov or by fax 
to (512) 475-2053. 

STATUTORY AUTHORITY. 

These new rules are proposed under Texas Water Code §6.101, 
which gives the TWDB authority to adopt rules, and §6.104, 
which requires the TWDB to adopt by rule any memorandum of 
understanding between the TWDB and any other state agency. 

Cross reference to statute: Texas Water Code §6.101 and 
§6.104. 

§354.2. Memorandum of Understanding Between the Office of the 
Governor and the Texas Water Development Board. 

(a) SECTION I. RECITALS. 

(1) WHEREAS, pursuant to Texas Government Code 
§401.065, the Governor by interagency contract may authorize an 
agency of the executive branch of state government to administer 
emergency appropriations under Texas Government Code Chapter 
401, Subchapter D; and 

(2) WHEREAS, the Texas Water Development Board has 
authority under Texas Water Code, Section 6.190 to enter into this 
agreement; and 

(3) WHEREAS, on November 5, 2015, the Governor de-
termined that an emergency exists affecting the health, public safety, 
and economic prosperity of Texans with respect to flood notification 
systems and floodplain management planning; and 

(4) WHEREAS, the Texas Comptroller of Public Accounts 
(the Comptroller) has endorsed use of funds in the Disaster Contin-
gency Account, General Revenue Account 0453, as statutorily allow-
able for purposes of preparing for a disaster, including installing a net-
work of stream gages to enhance existing flood notification systems and 
making funds available to state and local entities for floodplain man-
agement; and 
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(5) WHEREAS, on November 16, 2015, the Comptroller 
certified that the full cash balance of the special account, $6.8 million, 
is available for appropriation; and 

(6) WHEREAS, on November 16, 2015, the Texas Legisla-
tive Budget Board (LBB) approved the appropriation of the full balance 
of the special account for enhancing flood notification systems and im-
proving state and local floodplain management; 

(7) WHEREAS, on November 17, 2015, the Governor filed 
with the Secretary of State and the LBB a copy of the Governor's origi-
nal certification and the returned certification containing the Comptrol-
ler's endorsement. 

(8) NOW THEREFORE, the Texas Water Development 
Board (TWDB) and the Office of the Governor (OOG) hereby enter 
into this Memorandum of Understanding (MOU) for the purposes set 
forth herein. 

(b) SECTION II. PARTIES. This MOU is made and entered 
into between the TWDB, an agency of the State of Texas, and the OOG, 
also an agency of the State of Texas. 

(c) SECTION III. PURPOSE. 

(1) The purpose of this MOU is to make available to 
TWDB an appropriation of up to $6.8 million in the Disaster Con-
tingency Account, General Revenue Account 0453, for installing a 
network of stream gages to enhance existing flood notification systems 
and making funds available to state and local entities for floodplain 
management ("the emergency funding"), under the authority provided 
by House Bill 1, Rider 3, Acts of the 84th Texas Legislature, Trusteed 
Programs Within the Office of the Governor. 

(2) The Parties will work together to accomplish the trans-
fer of funds from the OOG to the TWDB. 

(d) SECTION IV. PERIOD OF PERFORMANCE. This MOU 
will become effective upon signature by the parties and will terminate 
on August 31, 2017. 

(e) SECTION V. PERFORMANCE. 

(1) OOG RESPONSIBILITIES. The OOG shall be respon-
sible for making available up to $6.8 million in the Disaster Contin-
gency Account, General Revenue Account 0453, for administration by 
the TWDB during the biennium ending on August 31, 2017 for in-
stalling a network of stream gages to enhance existing flood notifica-
tion systems and making funds available to state and local entities for 
floodplain management. 

(2) TWDB RESPONSIBILITIES. 

(A) The TWDB shall be responsible for administering 
the emergency funding made available under this MOU for installing a 
network of stream gages to enhance existing flood notification systems 
and making funds available to state and local entities for floodplain 
management. 

(B) The TWDB shall be responsible for administering 
the emergency funding in accordance with applicable state laws, pro-
grammatic requirements and agency rules. 

(C) The TWDB shall ensure that the applicable pro-
visions for grant contracts or procurement contracts made under the 
emergency funding comply with the relevant state or federal laws. 

(D) The TWDB shall report to the OOG, at least quar-
terly, on the status of the administration of the emergency funding, in-
cluding financial reporting on the usage of the emergency funds. 

(E) The TWDB shall hold a stakeholder meeting(s), as 
directed by the OOG. 

(f) SECTION VI. TERMINATION. This MOU shall termi-
nate on August 31, 2017, or upon expenditure of all available appro-
priated funds unless otherwise terminated earlier by the parties. 

(g) SECTION VII. GENERAL PROVISIONS. 

(1) Duty to Maintain Records; Records Retention. TWDB 
shall maintain adequate records to support its administration of the 
emergency funding. TWDB shall maintain such records as are deemed 
necessary by the OOG and auditors of the State of Texas or the United 
States, or such other persons or entities designated by the OOG, to en-
sure proper accounting for all costs and performances related to this 
MOU, for a period of seven (7) years after the end of this MOU. 

(2) Access to Records and Right to Audit; State Auditor. 
TWDB shall grant access to all records, of any kind, relevant to this 
project to OOG, auditors of the State of Texas, or such other persons 
or entities designated by OOG for the purposes of inspecting, auditing, 
evaluating or copying by the OOG, the State of Texas or such other au-
thorized persons or entities designated by the OOG. All records, shall 
be subject to examination or audit by the OOG, auditors of the State 
of Texas, or such other persons or entities designated by the OOG in 
accordance with all applicable state and federal laws, regulations or di-
rectives. TWDB will direct any grantee or subcontractor with regard to 
this project to likewise permit access to, inspection of, and reproduction 
of all records of TWDB's grantee(s) or subcontractor(s). In addition to 
and without limitation on the other audit provisions of this MOU, pur-
suant to Section 2262.154 of the Texas Government Code, the State 
Auditor's Office may conduct an audit or investigation of TWDB or 
any of its grantees or subcontractors receiving funds from the TWDB 
for the project. The acceptance of funds by TWDB or any other en-
tity or person directly under this MOU or indirectly through a grant or 
subcontract is acceptance of the authority of the State Auditor's Office, 
under the direction of the Legislative Audit Committee, to conduct an 
audit or investigation in connection with those funds. Under the direc-
tion of the Legislative Audit Committee, TWDB or other entity that 
is the subject of an audit or investigation by the State Auditor's Office 
must provide the State Auditor's Office with access to any information 
the State Auditor's Office considers relevant to the investigation or au-
dit. TWDB further agrees to cooperate fully with the State Auditor's 
Office in the conduct of the audit or investigation, including providing 
all records requested. TWDB shall ensure that this paragraph regarding 
audit rights and the requirement to cooperate is included in any grant 
or subcontract it awards for this project. 

(3) Texas Public Information Act. Information, documen-
tation and other material in connection with this MOU or any result-
ing grant contract or subcontract may be subject to public disclosure 
pursuant to Chapter 552 of the Texas Government Code (the Public In-
formation Act). TWDB acknowledges that information created or ex-
changed in connection with this MOU is subject to the PIA, and TWDB 
agrees that information not otherwise excepted from disclosure under 
the PIA, will be available in a format that is accessible by the public 
at no additional charge to the state and agrees to require this provi-
sion in any grant or subcontract awarded for this project. TWDB will 
cooperate with OOG in the production of documents or information re-
sponsive to a request for information. 

(4) Funding Limitation. TWDB agrees that nothing in this 
MOU will be interpreted to create an obligation or liability of the OOG 
in excess of the funds delineated in this MOU. TWDB agrees that fund-
ing for this MOU is subject to the actual receipt by the OOG of funds 
appropriated to the OOG. TWDB agrees that the funds, if any, received 
from the OOG are limited by the term of each state biennium and by 
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specific appropriation authority to and the spending authority of the 
OOG for the purpose of this MOU. TWDB agrees that notwithstand-
ing any other provision of this MOU, if the OOG is not appropriated 
the funds or if the OOG does not receive the appropriated funds for 
this project, or if the funds appropriated to the OOG for this project 
are required to be reallocated to fund other state programs or purposes, 
the OOG is not liable to pay the TWDB any remaining balance on this 
MOU. 

(5) Amendment. This MOU may only be amended by writ-
ten agreement between the parties. 

(h) The effective date of this MOU is the last date shown 
signed below. 

(i) Dated December 10, 2015. 

§354.5. Letter of Agreement Between Texas Water Development 
Board and Texas Commission on Environmental Quality. 

(a) INTRODUCTION 

(1) The Texas Water Development Board (TWDB) 
provides financial assistance for the construction, acquisition, or 
improvement of water supply projects, and therefore performs engi-
neering reviews and analyses of water supply projects constructed 
with state or federal funds administered by the TWDB. The Texas 
Commission on Environmental Quality (Commission) through its 
regulatory authority conducts a similar review and analyses of the 
water supply projects financed by the TWDB. 

(2) Since September 21, 1992, the TWDB and the Com-
mission have coordinated the reviews related to the design criteria for 
public water systems and wastewater facility construction in a Letter 
of Agreement (LOA or Agreement). The LOA was last revised June 
20, 2001 to reflect changes in statute related to the review of waste-
water facilities. This Agreement is implemented to replace all prior 
and existing LOAs in effect with the Commission and its predecessor 
agencies, and to accurately reflect the current interaction between the 
TWDB and the Commission during the coordinated review of water 
supply projects seeking financing from the TWDB. 

(b) SCOPE OF AGREEMENT 

(1) The TWDB will review submitted "Plans and Specifi-
cations," as defined herein, for water supply projects seeking financing 
from the TWDB in a manner that will satisfy the Commission's require-
ments related to the design of public water systems. 

(2) The Commission agrees to accept TWDB review of 
Plans and Specifications in lieu of its review for certain water facili-
ties as described under the "Coordinations" section herein. 

(c) DEFINITIONS. "Plans and Specifications" means con-
struction drawings and construction specifications, and engineering 
design calculations required by Commission rules on design criteria 
for public water systems. The term also includes construction contract 
change orders. 

(d) LIMITS AND EXCLUSIONS. 

(1) This Letter of Agreement is applicable only to projects 
that receive financing from the TWDB and require coordination with 
the Commission. 

(2) Only the Commission may grant conditional approvals 
and variances to its requirements relating to the review and processing 
of Plans and Specifications for public water facilities. 

(3) The TWDB's review and administration of a water sup-
ply project will not serve as an approval of an application for any per-
mit, which is regulated by the Commission. 

(e) COORDINATIONS. 

(1) The TWDB will coordinate the review of Plans and 
Specifications with the Commission on water supply projects financed 
by the TWDB that involve the construction of, or improvements to, 
surface water treatment plants, public water supply wells, new inter-
connections, disinfection, and treatment projects. For these water sup-
ply projects, the TWDB and Commission agree to rely on the TCEQ 
Letter of Approval of Plans and Specifications for design criteria. 

(2) Plans and Specifications for other water supply projects 
financed by the TWDB will be reviewed only by the TWDB. The 
TWDB will review Plans and Specifications of water supply projects 
for public water systems financed by the TWDB to ensure satisfaction 
of the Commission's requirements related to public water systems and 
provide TCEQ a courtesy copy of the TWDB approval for compliance 
purposes. 

(3) For all water supply projects reviewed for financing by 
the TWDB requiring coordination with the Commission, the TWDB 
will prepare a single document signifying the TWDB's approval of the 
underlying Plans and Specifications. The TWDB will send one (1) 
copy of its approval document to the applicant and one (1) copy of 
its approval document to the Commission. 

(4) Following approval of all water supply project Plans 
and Specifications, the TWDB will proceed, in accordance with appli-
cable rules and requirements, with construction monitoring. 

(f) EXECUTION, ADOPTION, AND MODIFICATION. 
This Agreement is effective when signed by the designated repre-
sentatives of both the TWDB and Commission. This Agreement is 
subject to approval of the Board of the TWDB. This Agreement may 
be modified by mutual and written consent of the parties. 

(g) DURATION. The Agreement shall continue in full force 
and effect until cancelled or superseded by either party. The party re-
questing cancellation shall give 90-days written notice of intent to can-
cel and shall advise the other party in writing of the reasons for cancel-
lation. 

(h) SEVERANCE PROVISION. Should any one or more pro-
visions of this Agreement be held to be null, void, or for any reason 
without force or effect, such provision(s) shall be construed as sev-
erable from the remainder of this Agreement and shall not affect the 
validity of all other provisions of this Agreement, which shall remain 
in full force and effect. 

(i) IN WITNESS THEREOF the parties hereto cause this Let-
ter of Agreement to be duly executed. 

(j) Signed on July 1, 2015. 

§354.7. Letter of Agreement Between the Railroad Commission of 
Texas and the Texas Water Development Board. 

(a) This Letter of Agreement ("LOA") is made effective as of 
the date below and is made by and between the Railroad Commission 
of Texas ("RRC"), an agency of the State of Texas, and the Texas Water 
Development Board ("TWDB"), an agency of the State of Texas. 

(b) WHEREAS, the RRC owns linen maps used by the RRC 
Groundwater Advisory Unit ("GAU") to record oil and gas related 
groundwater regulatory determinations, geophysical log locations, ge-
ologic cross-section locations, and other geologic information; 

(c) WHEREAS, the linen maps were purchased in the 1950s 
and 1960s from various vendors and/or mapping companies, which 
may or may not still be in existence; 

PROPOSED RULES August 26, 2016 41 TexReg 6399 



(d) WHEREAS, House Bill 30, 84th Texas Legislature, Reg-
ular Session, tasked the TWDB with identifying, designating, and re-
porting on regional brackish groundwater production zones; 

(e) WHEREAS, the RRC desires to share the linen maps with 
TWDB for purposes of fulfilling the legislature's above-referenced 
mandate. 

(f) NOW, THEREFORE, in consideration of the foregoing, the 
RRC and the TWDB express their understanding and agreement as fol-
lows: 

(1) The RRC will load copies of all GAU linen maps onto 
an external hard drive provided by the TWDB. The TWDB will then 
move the GAU linen map files to a limited-access folder on the TWDB 
server. 

(2) The TWDB acknowledges that the linen maps were cre-
ated by entities/persons other than the RRC and may be copyrighted 
material. 

(3) The TWDB agrees to use the images of the linen maps 
as "read only," for inspection and research purposes in line with the 
legislature's mandate. 

(4) The TWDB agrees that printing, photocopying, taking 
pictures, or using any other method of copying the images of the linen 
maps may constitute copyright infringement. 

(5) The TWDB agrees that disseminating the external hard 
drive, copies of the external hard drive, or copies of the images of the 
linen maps on the external hard drive to any other entity, agency, or 
person outside of the TWDB is prohibited. 

(6) The TWDB agrees that it will inform any third-party 
contractors working on the project that the linen maps may be copy-
righted material and that printing, photocopying, taking pictures, or 
using any other method of copying images of the linen maps and/or dis-
seminating the external hard drive or copies of the external hard drive 
to any other entity, agency, or person outside of the TWDB is prohib-
ited. 

(7) The TWDB acknowledges that noncompliance with 
any terms and conditions of this LOA, either by the TWDB or by any 
third-party contractor hired by the TWDB, may result in copyright 
infringement. 

(g) In witness whereof, the Railroad Commission of Texas and 
the Texas Water Development Board have approved this LOA on the 
25th day of February 2016, as evidenced by the signatures below. 

§354.8. Memorandum of Understanding for Inclusion in DIR's 
WCAG 2.0 Web Accessibility Scanning Program. 

(a) This MEMORANDUM OF UNDERSTANDING (MOU) 
is entered into by and between the governmental entities shown below 
as Agreement Parties, pursuant to the authority granted and in com-
pliance with the provisions of Texas Government Code, Chapter 771, 
the Interagency Cooperation Act, and Chapter 2054, Subchapter M, 
Access to Electronic and Information Resources by Individuals with 
Disabilities. 

(b) Agreement Parties. 

(1) Receiving Agency: Texas Water Development Board, 
1700 N. Congress Ave., Austin, Texas 78701. 

(2) Performing Agency: Department of Information Re-
sources (DIR), 300 W. 15th Street, Suite 1300, Austin, Texas 78701. 

(c) Scope. 

(1) This Memorandum of Understanding (MOU) is entered 
into by and between the Texas governmental entities shown above as 
Agreement Parties. The Department of Information Resources (DIR) 
will provide to the receiving agency the services described in this MOU 
for electronic and information resources (EIR) accessibility web scan-
ning services. DIR has contracted with a third-party provider to per-
form accessibility scans on a monthly basis. Initially, the scans will 
be performed by SiteImprove pursuant to contract DIR-ITS-SITEIM-
PROVE-001. 

(2) There is no charge to the receiving agency for the ser-
vices provided by DIR. The term of this MOU begins on the date of 
the last party to sign and will end upon termination of the underlying 
agreement with the third-party service provider, or anytime at the dis-
cretion of DIR. If the receiving agency elects to terminate these services 
at any time prior to the expiration of the MOU, the receiving agency 
will provide DIR with a minimum of ten (10) days prior written notice. 
This MOU may be amended by mutual agreement of the parties. Any 
amendment must be in writing. 

(d) Program Overview. 

(1) The WCAG 2.0 Web Accessibility Scanning Program 
is conducted as part of the State of Texas initiatives in support of Texas 
government statutes and administrative rules regarding EIR accessibil-
ity for people with disabilities. This document describes the services 
to be provided to Texas Water Development Board (TWDB) by DIR 
for accessibility scanning of a subset of the receiving agency's public 
web pages. 

(2) The purpose of the program is to assist the agency in 
making its public websites accessible for all Texas citizens, includ-
ing people with disabilities, and sets forth the responsibilities for each 
party. There is NO cost to agencies for this service. 

(e) Objectives and Benefits of the Program. 

(1) The primary objective of the program is to assist agen-
cies in making their public websites accessible for all Texas citizens 
including people with disabilities, and in support of meeting WCAG 
2.0 web accessibility technical standards which are expected to be in-
tegrated into Texas Administrative Codes (TAC) Chapter 206 and 213 
once they have been adopted as part of the revisions to US Section 508 
of the Rehabilitation act of 1973. The use of this service will allow 
agencies to: 

(A) Increase accessibility compliance levels of agency 
public websites 

(B) Obtain precise, critical accessibility information 
about a subset of an agency's live public website that might not 
otherwise be available/affordable 

(C) Use the reported information and supporting re-
sources to remediate identified accessibility issues 

(D) Mitigate risk to the state by demonstrating progress 
and initiative toward creating an inclusive IT environment 

(E) Lay the groundwork for agencies to establish acces-
sibility baselines, goals, and metrics to track progress 

(2) The service also scans for and reports on: 

(A) Broken links, Misspellings, and Consistency issues 

(B) Website availability and performance 

(C) Search Engine Optimization (SEO) issues 

(f) Description of Services. 
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(1) Beginning at the home page of an agency's website, ap-
proximately 150 pages will be scanned monthly for accessibility issues 
using the Worldwide Web Consortium (W3C) Web Content Accessibil-
ity Guidelines 2.0 (WCAG 2.0) technical standards. PDF documents 
on a website discovered during the scan will also be checked for ac-
cessibility. It should be noted that automated testing (web scanning) 
tools/services do not currently have the ability to test for all WCAG 
2.0 accessibility criteria and that manual testing using assistive tech-
nologies should also be performed on a subset of the scanned pages to 
validate full compliance to this standard. 

(2) Agencies will be scheduled into the scan environment 
after a signed MOU has been received by DIR. Once the receiving 
agency is included in the scanned environment, scans will be performed 
monthly, until terminated by either party. 

(3) DIR will work with the receiving agency's EIR Acces-
sibility Coordinator to set up and validate scanned pages to ensure data 
is accurate. 

(4) Agency EIR Accessibility Coordinators will receive a 
login ID to access their agency's detailed reports residing on DIR's se-
cure area of the vendor's (SiteImprove) server. Agencies will also be 
able to add additional users of the tool. 

(5) The receiving agency's accessibility coordinator will be 
notified when each monthly scan is complete and reports are available 
for viewing. 

(6) Agency reports will provide summary and detailed 
information on accessibility and other information for the agency's 
scanned pages and PDFs, including: 

(A) Number of pages with errors 

(B) Error types, locations, and code snippets where the 
errors occurred 

(C) Support information with resources and techniques 
for remediating the identified errors 

(D) Broken links, misspellings, and consistency issues 

(E) Website availability and performance 

(F) Search Engine Optimization (SEO) issues 

(7) Self-paced training resources on use of the service user 
interface will be made available from the vendor. 

(g) Scan Results, Data Ownership, and Sharing. 

(1) Scan results are owned by the receiving agency. 

(2) The receiving agency will have access to only the data 
applicable to itself. 

(3) DIR will have viewing access to all data included in the 
scan for use in statewide analysis and metrics so that it can: 

(A) assist agencies with questions related to scan results 

(B) aggregate results to identify common issues and 
track progress at the enterprise level 

(4) DIR will not share individual agency results with third 
parties, unless written approval by authority within the agency is pro-
vided. 

(5) In the event of public information or legislative 
requests, requestors will be referred to participating agencies or 
responded to jointly in collaboration with DIR. 

(h) Tasks and Activities. Below is a table of the tasks and ac-
tivities associated with agency start up and ongoing program activities. 

(1) Task/Activity: Execution of MOU; Performers: 
DIR/Agency 

(2) Task/Activity: Provide initial scanning date to agency; 
Performers: DIR/Agency 

(3) Task/Activity: Contact agency EIR Accessibility Coor-
dinator to inform them of agency scan initiation; Performers: DIR 

(4) Task/Activity: Provide login credentials to agency to 
facilitate agency review of results; Performers: DIR/Service Vendor 

(5) Task/Activity: Perform initial scan; Performers: Ser-
vice Vendor 

(6) Task/Activity: Analyze results and tune settings; Per-
formers: DIR/Agency/Service Vendor 

(7) Task/Activity: Validate results; Performers: Agency 

(8) Task/Activity: Integrate site into monthly scans; Per-
formers: Service Vendor 

(9) Task/Activity: Websites will be sampled monthly. 
Agencies receive new scan reports after each completed scan and 
works with appropriate staff to remediate; Performers: Agency/Ser-
vice Vendor; 

(10) Task/Activity: Answer results questions and provide 
user support; Performers: DIR/Service Vendor. 

(i) Contacts. 

(1) DIR Contacts: 

(A) PRIMARY CONTACT: Jeff Kline, Statewide EIR 
Accessibility Coordinator, 512-463-3248, Jeff.Kline@dir.texas.gov. 

(B) SECONDARY CONTACT: Deborah Hujar, Direc-
tor of Planning, Policy, and Governance, 512-463-6117, Deborah.Hu-
jar@dir.texas.gov 

(2) Agency Contacts: 

(A) EIR ACCESSIBILITY COORDINATOR: Matt Er-
ickson, 512-410-6602, matt.erickson@twdb.texas.gov 

(B) IRM: Wendy Barron, 512-463-7862, wendy.bar-
ron@twdb.texas.gov 

(C) ADDITIONAL CONTACT: Darrell Tompkins, 
Manager of IT Security & Systems Infrastructure, 512-463-9921, 
Darrell.tompkins@ twdb.texas.gov 

(j) Certifications. The undersigned Parties hereby certify that: 

(1) The matters specified above are necessary and essential 
for activities that are properly within the statutory functions and pro-
grams of the affected agencies of state government; 

(2) This MOU serves the interest of efficient and econom-
ical administration of state government; and 

(3) The services, supplies, or materials in this MOU are 
not required by Section 21, Article 16 of the Constitution of Texas to 
be supplied under contract given to the lowest responsible bidder. 

(4) The Agreement Parties execute this MOU to be effec-
tive upon the date of the last party to sign. 

(5) Dated March 30, 2015. 

§354.9. Memorandum of Understanding Between the Public Utility 
Commission of Texas and the Texas Water Development Board. 

(a) This Memorandum of Understanding (MOU) is entered 
into between the Public Utility Commission of Texas (PUCT), 1701 
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N. Congress Ave., Austin, TX 78701, an agency of the state of Texas, 
and the Texas Water Development Board (TWDB), 1700 N. Congress, 
Austin, TX 78701, also an agency of the State of Texas. 

(b) The parties assert that each has the authority to enter into 
this agreement under Texas Government Code §771.003. The TWDB 
is authorized by Texas Water Code §§6.104 and 6.190 to enter into this 
agreement. 

(c) The TWDB and the PUCT hereby enter into this agreement 
to maintain a basic public online map viewer. 

(d) The TWDB, through its Texas Natural Resources Informa-
tion Systems (TNRIS) division, agrees that it will: 

(1) Maintain the existing public online map viewer for the 
electric Certificate of Convenience and Necessity (CCN) boundaries 
as allowed by the Department of Information Resources (DIR) and de-
pendent upon Data Center Services (DCS) exemption policies 

(2) Manage and update existing PUCT data and data feeds 
as requested by the PUCT and mutually agreed by the parties 

(3) Support data exchange needs of the PUCT through 
PUCT's ArcGIS online application 

(4) Maintain the confidentiality of any data for which the 
submitting party asserts confidentiality as required by law 

(5) Provide training to PUCT staff on use of the system up 
to two four-hour training sessions per year. Additional training will 
be offered to assist the PUCT staff develop the capacity to support the 
application as needed. 

(e) The PUCT agrees that it will: 

(1) Locate, acquire, and collect data for TNRIS to use in 
creating the GIS layers 

(2) Assist in automating the data exchange as needed 

(3) Notify TNRIS of any information that may be consid-
ered confidential 

(f) TWDB is not responsible for verification of data provided 
by PUCT. 

(g) This agreement does not constitute a basis for financial 
obligations or expenditures. Each agency will expend its own funds 
in fulfillment of this agreement. 

(h) This agreement is effective on the date that the last party 
executes this document and terminates on August 31, 2017 with an 
option to renew for an additional two-year period. This agreement may 
be amended as needed, upon written agreement by both parties. This 
agreement may be terminated by either party on 30 days written notice. 

(i) The parties hereby agree to be bound by this Memorandum 
of Understanding as indicated by their signatures below. 

(j) Dated May 18, 2016. 

§354.10. Memorandum of Agreement Between the Texas Water 
Development Board, Texas Parks and Wildlife Department, and Texas 
Commission on Environmental Quality Relating to Instream Flow 
Studies. 

(a) WHEREAS, Senate Bill 2, as enacted by the 77th Leg-
islature, Regular Session, provided important responsibilities to the 
above-referenced agencies with regard to studies of instream flows 
through year 2010; 

(b) WHEREAS, it is extremely important that the studies au-
thorized by the 77th Legislature be accomplished in an effective and 
efficient manner that maximizes the utilization of available resources; 

(c) WHEREAS, the Texas Water Development Board (Board) 
is authorized by Section 6.190 of the Texas Water Code to enter into this 
agreement, the Texas Commission on Environmental Quality (Com-
mission) is authorized by Section 5.229 of the Texas Water Code to en-
ter into this agreement, and the Texas Parks and Wildlife Department 
(Department) is authorized by Section 11.0171 of the Texas Parks & 
Wildlife Code to enter into this agreement; 

(d) WHEREAS, the results of the instream flow studies, the 
subject of this Memorandum of Agreement, shall be considered by the 
respective agencies in performance of their statutory duties and respon-
sibilities. Nothing in this agreement restricts the use of the studies by 
the agencies in their statutory discretion, duties, and responsibilities; 

(e) NOW, THEREFORE BE IT RESOLVED that the Board, 
Commission and Department do hereby make the following operating 
agreement regarding studies of instream flows as required by Section 
16.059 of the Texas Water Code (Collection of instream Flow Data; 
Conduct of Studies). 

(f) COORDINATING COMMITTEE 

(1) An Instream Flow Studies Coordinating Committee 
(Committee) shall be established as a three-member Committee com-
prised of the Executive Administrator of the Board and the Executive 
Directors of the Department and the Commission, or their designees. 

(2) The representative from the Board shall serve as chair-
person of the Committee from the effective date of this agreement until 
August 31, 2003. 

(3) Thereafter, the chairperson shall serve a one-year term 
and the chair shall be rotated annually, as agreed upon by the Commit-
tee, from the Board's representative to the Department's representative, 
and thence to the Commission's representative. 

(4) The Committee shall meet at least annually and may 
meet more often as necessary and agreed upon by the Committee. 

(g) DUTIES AND RESPONSIBILITIES 

(1) The purpose of the Committee is to provide the overall 
policy, direction, and guidance for the completion of the instream flow 
studies authorized by the 77th Legislature. 

(2) The Committee shall approve a programmatic work 
Plan by December 31, 2002, which shall include the following: 

(A) a list of the priority segments to be studied and in-
terim deadlines for publications; 

(B) the scope of the studies; 

(C) the assignment of agency responsibilities in con-
ducting the studies; 

(D) the timeframes in which the studies or parts of the 
studies are to be completed; and 

(E) the general methods used to conduct the studies. 

(3) The Committee shall ensure that resources of the agen-
cies are utilized effectively and efficiently to accomplish the studies. 
To assist the Committee, each agency shall also designate lead staff to 
equally share oversight of the program studies, to maximize in-house 
capabilities of personnel and equipment, and to minimize costs to the 
state. The Committee shall also consider inviting cities, river author-
ities, water districts, other political subdivisions of the state, universi-
ties, and federal water agencies to cooperate with and participate in the 
conduct of these studies whenever practicable. 

(4) The Committee shall establish an Interagency Science 
Team (Team) composed of staff scientists and engineers assigned to 
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work on the studies by the agencies and their cooperators. The Team 
shall assist the Committee by drafting study plans and scopes of work, 
by supervising and facilitating contracts, and by conducting and report-
ing on the priority studies identified in the Work Plan. 

(5) For all contracts by any agency for work to be per-
formed in furtherance of the Work Plan, the Team shall draft the study 
plans and scopes of work and provide recommendations for contract fa-
cilitation prior to the agency's presentation of the contract to its board, 
commission, or other agency official possessing the authority to ap-
prove such contracts. 

(6) The Committee shall ensure that a productive data and 
information exchange is accomplished among the agencies. Also, the 
parties hereto do each agree to promptly furnish, free of charge, any 
and all correspondence, memorandums, study reports, contracts, data 
and any other information relating to instream flow studies that may 
hereafter be requested by any of the parties hereto and which are not 
privileged and confidential under law. 

(7) The Committee shall attempt to reach unanimous 
agreement on all decisions made in exercising its duties and respon-
sibilities under this agreement, but in no event shall the failure of the 
Committee to reach a unanimous agreement on a decision frustrate or 
deter the intent, direction or purpose of this agreement or the duties 
and responsibilities of the Committee as defined hereunder. 

(8) The Committee shall attempt to resolve technical dis-
putes by seeking consensus from the Interagency Science Team. The 
Committee may direct Team members to meet specifically for the pur-
pose of resolving professional differences in order to reach a compro-
mise solution, and to report that solution back to the Committee. 

(9) To assist the agencies in performing a scientifically 
sound program, the Committee shall appoint an independent Scientific 
Advisory Group to review and comment on study methods and plans 
prepared by the Team. The number and composition of the Scientific 
Advisory Group is at the discretion of the Committee and may vary 
from time to time. 

(10) The Committee may also resolve interagency disputes 
by seeking the advice of their governing bodies. 

(h) NON-BINDING CLAUSE. Nothing in this agreement 
shall preclude any of the agencies from executing interagency 
contracts, operating agreements, establishing other committees, or 
otherwise utilizing available resources to achieve specific statutorily 
assigned responsibilities regarding instream flow studies not related to 
Section 16.059 of the Texas Water Code. 

(i) ENTIRE CONTRACT. The agencies agree that this Mem-
orandum of Agreement contains all the agreements with regard to the 
contents and that no oral agreements shall be recognized or shall in any 
way modify this Agreement. This Agreement may be modified only by 
agreement signed by parties to this Agreement. 

(j) EFFECTIVE DATE. This Memorandum of Agreement 
shall be effective when signed by all of the agencies and shall termi-
nate 30 days from the date of written notice of intent to cancel this 
agreement by any of the agencies. 

(k) IN WITNESS WHEREOF the agencies have caused this 
Agreement to be executed in triplicate originals, each of which shall 
constitute an original document. 

(l) Dated October 17, 2002. 

§354.11. Memorandum of Agreement Between the General Land Of-
fice and the Texas Water Development Board. 

(a) WHEREAS, the 73rd Texas Legislature established the 
Texas Coastal Ocean Observation Network (TCOON) as a cooperative 
project of Texas A&M University-Corpus Christi (TAMU), Lamar 
University, the Texas Water Development Board (TWDB), and the 
Texas General Land Office (GLO) to collect data on natura l processes 
affecting the Texas coast for the purpose of studying, planning for, and 
managing human uses of the coast as affected by natural processes; 
and 

(b) WHEREAS, the participating state entities have been au-
thorized to coordinate the operation of the TCOON with the National 
Oceanic and Atmospheric Administration (NOAA), other appropriate 
federal entities, and private entities; and 

(c) WHEREAS, the National Ocean Service (NOS), a division 
of NOAA, has established "NATIONAL STANDARDS AND PROCE-
DURES" for the measurement of sea levels and tidal datums; and 

(d) WHEREAS, the GLO has entered into an agreement with 
TAMU for the operation and maintenance of the equipment and for data 
collection; and 

(e) WHEREAS, the TWDB and the GLO desire to ensure 
TCOON compliance with NOS standards and procedures in order 
to provide an accurate determination of tidal datums, boundaries of 
coastal public land, and sea level fluctuations along the Texas coast; 

(f) NOW THEREFORE in consideration of the benefits to the 
State of Texas, the parties hereby agree as follows: 

(1) The parties will jointly coordinate all aspects of the in-
stallation and operation of the TCOON, including coastal site selec-
tions and technical operating procedures, in order to ensure the accu-
racy of the collected data. 

(2) This Memorandum of Agreement shall be effective 
September 1, 2005, and shall remain in effect unless terminated by 
either party upon thirty (30) days' written notice. 

(g) The GLO certifies that it has the authority to enter into this 
Memorandum of Agreement by virtue of the authority granted in Sec-
tion 31.051, TEX. NAT. RES. CODE and Chapter 771, TEX. GOV'T 
CODE. 

(h) The TWDB certifies that it has the authority to enter into 
this Memorandum of Agreement by virtue of the authority granted in 
Section 6.190, TEX. WATER CODE and Chapter 771, TEX. GOV'T 
CODE. 

(i) Dated September 28, 2005 

§354.12. Memorandum of Agreement Between the Texas Water De-
velopment Board and the Texas Commission on Environmental Quality 
Regarding Groundwater Conservation District Management Plan Ap-
proval and Enforcement. 

(a) This memorandum of agreement (MOA) between the 
Texas Water Development Board (TWDB) and Texas Commission on 
Environmental Quality (TCEQ) which sets forth the coordination of 
program responsibilities related to groundwater conservation district 
management, planning, approval, review, and oversight. This MOA is 
intended to clarify and outline the necessary coordination required for 
the agencies to document their respective duties, responsibilities, and 
functions as provided under Chapter 36 of the Texas Water Code. 

(b) Definitions. 

(1) Approval. The approval of a groundwater conservation 
district's adopted management plan as administratively complete by the 
Executive Administrator of the TWDB as required under §36.1072 of 
the Texas Water Code. 
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(2) Enforcement actions. Formal commission actions to 
achieve groundwater management by a groundwater conservation dis-
trict as identified under §36.303 through §36.308 of the Texas Water 
Code including: 

(A) issuing an order requiring the district to take certain 
actions or refrain from taking certain actions; 

(B) dissolving the district's board of directors in accor-
dance with §§36.305 and 36.307 of the Texas Water Code; 

(C) requesting the Attorney General to bring suit for the 
appointment of a receiver to collect assets and carry on the business of 
the district; or 

(D) dissolving the district in accordance with §§36.304, 
36.305, and 36.308 of the Texas Water Code. 

(3) Executive Administrator. The Executive Administrator 
of the TWDB or a designated representative. 

(4) Executive Director. The Executive Director of the 
TCEQ or a designated representative. 

(5) Executive Director's Preliminary Report or EDPR. 
A pleading filed by the Executive Director which, when issued and 
served under this title, seeks an enforcement order against a respon-
dent. EDPR is further defined in 30 TAC Chapter 70, Subchapter C 
(relating to Enforcement Referrals to the State Office of Administrative 
Hearings). 

(6) Groundwater conservation district (or district). Any 
district or authority created under Section 52, Article III, or Section 
59, Article XVI, Texas Constitution, that has the authority to regulate 
the spacing of water wells, the production from water wells, or both. 

(7) Management Plan. The comprehensive plan developed 
and adopted by the groundwater conservation district under §36.1071 
of the Texas Water Code and subject to approval by the Executive Ad-
ministrator of the TWDB under §36.1072 of the Texas Water Code 
that addresses groundwater management goals, performance standards, 
and objectives which specifies actions, procedures, performance, and 
avoidance that are or may be necessary to effect the plan. 

(c) Interrelated Responsibilities and Jurisdictions of the TCEQ 
and TWDB. 

(1) The TCEQ. The TCEQ has exclusive jurisdiction over 
the creation of groundwater conservation districts pursuant to §36.011 
of the Texas Water Code, for maintaining records of groundwater con-
servation district confirmation election results under §36.017(e) of the 
Texas Water Code, for maintaining records of groundwater conserva-
tion district directors registered with the TCEQ pursuant to §36.054(e) 
of the Texas Water Code, and has a right of supervision over groundwa-
ter conservation districts pursuant to §12.081 of the Texas Water Code. 

(A) The TCEQ is responsible for taking certain enforce-
ment action under §36.303 of the Texas Water Code if a groundwater 
conservation district board of directors fails to submit a management 
plan, fails to receive approval of its management plan under §36.1072 
of the Texas Water Code, or fails to submit or receive approval of an 
amendment to the management plan under §36.1073 of the Texas Wa-
ter Code. The TCEQ may not take enforcement action against a district 
under §36.303 of the Texas Water Code until either: 

(i) the board of directors of a district has failed to 
submit a management plan or amendment of its plan by the required 
date; 

(ii) the board of directors of a district has failed to 
submit a revised management plan (or subsequent amendment of a 

management plan) within 180 days of receiving notice from the execu-
tive administrator that the management plan (or subsequent amendment 
of a management plan) has not been approved and the district has not 
appealed the executive administrator's decision to the TWDB; 

(iii) the date the TWDB has taken final action with-
holding approval of a management plan (or a subsequent amendment 
of a management plan) if the district has appealed the Executive Ad-
ministrator's decision to the TWDB; or 

(iv) a district court in Travis County has taken fi-
nal action withholding approval of a management plan (or a subse-
quent amendment of a management plan) if the district has appealed 
the TWDB's decision to a court. 

(B) The TCEQ is responsible for taking certain enforce-
ment actions under §36.303 of the Texas Water Code if a petition re-
questing an inquiry related to groundwater conservation district plan-
ning or management in a groundwater management area is not dis-
missed and the TCEQ appointed review panel has prepared and sub-
mitted a written report detailing findings and recommended actions. 

(C) The TCEQ is responsible for taking certain enforce-
ment action under §36.303 of the Texas Water Code if it is determined 
by the SAO under §36.302 of the Texas Water Code that a groundwater 
conservation district is not actively engaged in achieving the objectives 
of the district's management plan based on an audit of the district's per-
formance under the plan. 

(D) The TCEQ is responsible for investigation of the 
facts and circumstances of any violations of any rule or order of the 
commission, consistent with agency authority under §12.081 of the 
Texas Water Code. The Executive Director must prepare and file a 
written report with the commission and the subject district which docu-
ments the findings of the investigation and includes any recommended 
enforcement actions the Executive Director believes the commission 
should take under §36.303 of the Texas Water Code. 

(E) An enforcement order approved by the commission 
may require the district to take certain action, refrain the district from 
taking certain actions, dissolve the district's board of directors, request 
the Attorney General to bring suit for the appointment of a receiver to 
collect assets and carry on the business of the district, or dissolve the 
district, as identified under §36.303(a) of the Texas Water Code. 

(2) The TWDB. Under §36.1072(c) of the Texas Water 
Code, the Executive Administrator of the TWDB is responsible for 
approving groundwater conservation district management plans within 
60 days of receipt if the plans are administratively complete. Under 
§36.1072(c) of the Texas Water Code, if the Executive Administrator 
does not approve a management plan, the Executive Administrator 
must provide to the district, in writing, the reasons for the action. 
Within 180 days after the date of receipt of notice, the district may 
submit a revised management plan for review and approval. As 
identified under §36.1072 of the Texas Water Code, the Executive 
Administrator's decision may be appealed to the TWDB; the decision 
of the TWDB may also be appealed to a district court in Travis County. 
TWDB rules in Chapter 356 of Title 31 of the Texas Administrative 
Code more fully set out these procedures. 

(d) Agreed activities of each party to this MOA. For the mu-
tual benefit of the parties to this MOA and to provide for a consistent 
regulatory framework, the parties agree to cooperate in function and 
service to the following: 

(1) The Executive Director of the TCEQ will provide 
written notice to the Executive Administrator of the TWDB when a 
new groundwater conservation district is created or confirmed by voter 
election and the district's temporary board of directors has fulfilled 
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its statutory obligation and made such information available to the 
TCEQ. Also, notice of the following information will be provided to 
the TWDB within 15 days of receipt of required notifications from the 
district: 

(A) the name, location, and enabling action for the 
newly created district; 

(B) the date of statutory creation or the date of creation 
confirmation election, if an election is required; and 

(C) the name of all directors, mailing address(es), and 
term expiration dates for directors of the new district. 

(2) The Executive Administrator of the TWDB will pro-
vide written notice to the Executive Director of the TCEQ within 15 
days, when the Executive Administrator: 

(A) has not received a groundwater conservation dis-
trict management plan by the required deadline for submission from a 
district; 

(B) receives a groundwater conservation district man-
agement plan for administrative completeness review; 

(C) approves a groundwater conservation district man-
agement plan as administratively complete; 

(D) denies approval of a submitted groundwater conser-
vation district management plan; 

(E) receives a revised version of a groundwater conser-
vation district management plan within the 180-day response period; 

(F) fails to receive a revised version of a groundwater 
conservation district management plan at the expiration of the 180-day 
response period; 

(G) receives documentation that a district has appealed 
the Executive Administrator's management plan approval decision to 
the TWDB, or a district has appealed TWDB's final decision to a district 
court in Travis County; or 

(H) receives notice that final action by the TWDB or a 
district court in Travis County has been completed. 

(3) The Executive Director of the TCEQ will provide writ-
ten notice to the Executive Administrator of the TWDB when non-com-
pliance review and oversight actions are taken against a groundwater 
conservation district. The Executive Director will provide notice when: 

(A) initial notification-of-violation to a non-compliant 
district is issued; 

(B) favorable actions are taken by a district and the dis-
trict has voluntarily come into compliance; 

(C) formal enforcement action has been initiated; 

(D) the Executive Director's Preliminary Report is filed 
with the TCEQ's Chief Clerk; 

(E) final enforcement action has been taken by the com-
mission; and 

(F) required follow-up investigative activities are taken 
by the TCEQ in accordance with §36.306 of the Texas Water Code. 

(4) Either party to this MOA can substitute the individual 
notifications identified in paragraphs (1) - (3) of this subsection with 
monthly notices to the other parties of all actions taken in the previous 
thirty (30) days. These notices may be transmitted as up-to-date and 
accurate reports from a database maintained by the party. 

(5) Both parties agree to: 

(A) meet as needed to coordinate and maintain an effi-
cient district performance review process; 

(B) allow interagency access and review of applicable 
files relating to processing of a management plan by the TWDB, pro-
cessing of an enforcement action by the TCEQ, or related file informa-
tion pertaining to the responsibilities of the agencies; 

(C) share any groundwater conservation district finan-
cial reports that may have been voluntarily submitted to an agency; 

(D) provide full disclosure of related activities in the 
biennial legislative report required under §35.018 of the Texas Water 
Code; and 

(E) identify the agency contact person and mailing ad-
dress for the formal communications specified by this MOA, along with 
periodic update of the contact information, as necessary. 

(e) General conditions. 

(1) Term of MOA. The term of this MOA shall be from the 
effective date until termination or amendment of this MOA. 

(2) Effective date. This MOA, and any subsequent amend-
ment, shall become effective immediately after the date on which the 
TCEQ Executive Director and the TWDB Executive Administrator 
sign the document, which ever date is later. 

(3) Amendment of MOA. This MOA may be amended by 
mutual agreement of the two parties in accordance with applicable law. 
Any amendment of this MOA will become effective immediately after 
the date on which the TCEQ Executive Director and the TWDB Ex-
ecutive Administrator sign the amended document, which ever date is 
later. 

(4) Termination of MOA. This MOA may be terminated 
by either party upon thirty days written notice. The termination of this 
MOA will become effective thirty days after notice is received by the 
other party. 

(5) Authority. By signing this MOA, the signatories ac-
knowledge that they are acting upon proper authority from their gov-
erning bodies. 

(6) Notices. Any notices required by this MOA to be in 
writing shall be addressed to the respective party as follows: 

(A) Executive Director, Texas Commission on Envi-
ronmental Quality, Attn: Todd Chenoweth, P.O. Box, 13087, Austin, 
TX 78711-3231; 

(B) Executive Administrator, Texas Water Devel-
opment Board, Attn: Bill Mullican, P.O. Box 13231, Austin, TX 
78711-3231; and 

(C) The identified contact person may be revised as nec-
essary, in accordance with provision (d)(5)(E) of this MOA. 

(f) Dated September 17, 2007. 

§354.13. Memorandum of Agreement Between the Texas Board of 
Professional Geoscientists (TBPG) and the Texas Water Development 
Board (TWDB) Regarding Professional Geoscience. 

(a) Purpose. The purpose of this Memorandum of Agreement 
(MOA) is to coordinate the respective responsibilities and duties of 
TBPG and TWDB in the regulation of professional geoscience in ac-
cordance with the Texas Occupations Code, Chapter 1002 (the Texas 
Geoscience Practice Act or TGPA). Senate Bill (SB) 138, which was 
passed by the 83rd Texas Legislature and signed by Governor Rick 
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Perry, amended the TGPA. The legislation, which became effective 
September 1, 2013, requires the TBPG to identify relevant state agen-
cies and educate the identified agencies' staff on how to file a complaint 
with the TBPG and how the TBPG resolves a complaint. Under the 
provisions of SB 138, a state agency that becomes aware of a potential 
violation of the TGPA or rules of the TBPG is required to forward the 
information to the TBPG. The intent of this MOA is to implement SB 
138 and otherwise to protect the public from adverse environmental im-
pacts that could result from the improper public practice of geoscience 
associated with activities regulated by the TWDB. 

(b) Definitions. The words and terms used in this MOA shall 
have the same meaning as defined in the Texas Geoscience Practice Act 
and associated rules passed by the TBPG at Title 22, Part 39, Chapter 
850 and Chapter 851 of the Texas Administrative Code unless the con-
text clearly indicates otherwise. 

(c) General Jurisdiction. 

(1) TWDB jurisdiction. The TWDB is the state agency 
with primary responsibility for water planning and administering water 
financing for the state as per Section 6.06, Texas Water Code. 

(2) The TBPG is the state agency with regulatory juris-
diction over the public practice of professional geoscience authorized 
by the TGPA. The TBPG licenses Professional Geoscientists, regis-
ters Geoscience Firms, and certifies Geoscientists-in-Training. The 
TBPG's mission is to protect public health, safety, welfare and the 
state's natural resources by ensuring that only qualified persons carry 
out the public practice of geoscience and enforcing the Code of Profes-
sional Conduct the Board has established for its licensees. TBPG has 
the authority to adopt and enforce rules consistent with TGPA relating 
to Geoscientists, and necessary for the performance of its duties. These 
TBPG rules are identified in Title 22, Part 39, Chapter 850 and Chapter 
851 of the Texas Administrative Code (TAC). 

(3) The TWDB is an agency identified by the TBPG under 
the Texas Geoscience Practice Act, Section 1002.206 

(d) Coordination of Activities. The TBPG and the TWDB 
agree to coordinate with each other in the following activities: 

(1) The TBPG agrees to educate TWDB employees regard-
ing the procedures by which complaints are filed with and resolved by 
the TBPG. 

(2) The TWDB agrees to consult with the TBPG on issues 
that involve the public practice of professional geoscience in connec-
tion with activities under the jurisdiction or review of the TWDB. 

(3) The TBPG agrees to consult with the TWDB on issues 
that involve the TWDB in connection with activities under the juris-
diction or review of the TBPG. 

(4) The TBPG and the TWDB agree to designate a liaison 
or representative to facilitate communication and coordination between 
the TWDB and the TBPG. 

(5) The TBPG and the TWDB agree to have agency repre-
sentatives meet bi-annually, or as needed, to encourage increased com-
munication between the agencies and discuss possible changes to this 
MOA as needed. 

(e) Coordination of Complaints/Coordination of Information. 

(1) Upon the identification by the TWDB of a potential vi-
olation of the TGPA or a rule adopted by the TBPG, the TWDB agrees 
to forward any information related to the potential violation and any 
subsequently obtained information to the TBPG. 

(2) As provided in Texas Administrative Code §851.57, the 
TWDB will forward information relating to a potential violation to the 
TBPG by filing a formal complaint or providing information to TBPG 
on a prescribed form. The TWDB is responsible for informing the 
TBPG of any confidentiality provisions that apply to information and 
documents it forwards to the TBPG. 

(3) The TBPG is responsible for taking appropriate actions, 
including consulting with TWDB as needed to ensure any applicable 
confidentiality provisions are maintained. 

(4) Upon the identification by the TBPG of a potential issue 
of concern to TWDB, the TBPG agrees to forward any information 
related to the potential concern to the TWDB. 

(5) When deemed appropriate by both agencies, the 
TWDB and the TBPG may cooperate on enforcement actions. Each 
agency shall retain the authority to undertake separate enforcement or 
legal actions. 

(f) Miscellaneous. 

(1) Nothing in this MOA shall be construed to reduce the 
statutory jurisdiction of either agency. 

(2) Agency representatives shall meet bi-annually, or as 
needed, to discuss coordination of complaints under paragraph (c) of 
this MOA, to discuss possible changes in this MOA, to encourage in-
creased communication between the agencies, and to increase public 
protection through effective use of the public protection mechanism of 
professional geoscience licensure and regulation. 

(3) If any provision of this MOA is held to be invalid, the 
remaining provisions shall not be affected thereby. 

(g) This MOA will take effect upon approval by both agency 
Executive Directors. This MOA will remain in effect until rescinded 
by either agency by board or commission action taken in accordance 
with the terminating agency's procedures. Dated: June 13, 2014 

§354.14. Agreement for Right of Entry and Temporary Use of High-
way Right of Way. 

(a) THIS AGREEMENT IS MADE by and between the Texas 
Department of Transportation, hereinafter referred to as "TxDOT," 
and the Texas Water Development Board, hereinafter referred to as 
"TWDB." 

(b) WHEREAS, pursuant to its authority under Texas Water 
Code §6.107, TWDB finds it necessary to enter certain public property 
under the control and jurisdiction of TxDOT to monitor water wells; 
and 

(c) WHEREAS, Chapter 203 of the Texas Transportation 
Code empowers the Texas Transportation Commission and TxDOT to 
lay out, construct, maintain, and operate the state highway system; and 

(d) WHEREAS, TxDOT has determined that such entry is in 
the public interest and will not damage the highway facility, impair 
safety, impede maintenance, or in any way restrict the operation of the 
highway facility. 

(e) NOW, THEREFORE, in consideration of the premises and 
of the mutual covenants and agreements of the parties hereto, to be by 
them respectively kept and performed as set forth, it is hereby agreed 
as follows: 

(f) AGREEMENT. 

(1) Article 1. Notice to TxDOT. 

(A) Not later than five working days before entry to the 
site is needed, TWDB shall notify the District Engineer of TxDOT's 
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Waco District in writing or via email. Entry onto certain portions of 
the right of way of controlled access facilities requires prior approval 
from the Federal Highway Administration. In the event that TWDB 
requires entry onto that portion of the right of way to which access is 
controlled, the TWDB shall notify TxDOT at least fifteen working days 
in advance to allow time to obtain the necessary FHWA approval. 

(B) The District Engineer will determine whether any 
construction or maintenance activities have been scheduled that might 
affect the site investigation, or if any special conditions exist that might 
otherwise impact the investigation. 

(C) Right of entry shall be limited to site investigations 
associated with installation and maintenance of an automatic water-
level recorder. 

(2) Article 2. Site Investigation. 

(A) At all times when on TxDOT right of way, TWDB 
staff, its contractors, and their respective employees, agents, and rep-
resentatives shall wear protective clothing including but not limited 
to protective head gear such as hard hats, protective footwear such as 
steel-toed shoes, and reflective vests visible to the traveling public. 

(B) All site investigations shall be conducted in accor-
dance with all applicable federal and state laws, regulations, and poli-
cies. 

(C) Pursuant to §203.031 of the Transportation Code, 
entry onto the right of way of any controlled access facility shall be 
allowed only from the outer edge of the right of way by way of frontage 
roads, nearby or adjacent public roads or streets, or trails along or near 
the highway right of way that connect to an intersecting road. 

(D) TWDB shall notify the District Engineer at least 16 
working hours in advance before performing any task that will result 
in disturbing the pavement. 

(E) TWDB shall notify the District Engineer at least 16 
working hours in advance before installing any equipment, structure, 
or other object intended to remain in place for more than 48 hours. 

(F) TWDB shall notify the District Engineer at least 16 
working hours in advance before closing one or more traffic lanes or 
otherwise interfering with the flow of traffic in any way. All such lane 
closures or traffic interference shall comply with the traffic control plan 
approved by TxDOT and attached to this Agreement as Exhibit "A." 
TWDB shall install the traffic control devices, and all traffic control 
shall comply with the Texas Manual on Uniform Traffic Control De-
vices. 

(G) If during the site investigation TxDOT must per-
form or authorize a contractor to perform routine or special mainte-
nance, TWDB will cooperate with TxDOT maintenance requirements. 

(H) The District Engineer and the TWDB contractor are 
authorized to communicate directly with one another to coordinate, 
clarify, or otherwise discuss site investigation activities. 

(I) If it becomes necessary for TWDB to curtail the in-
vestigation because of damages due to flooding, accident, or other cat-
astrophic event, TWDB shall not resume investigation until notified by 
TxDOT to do so. TxDOT will proceed in a timely manner with any 
repair of damage caused by the above events. 

(3) Article 3. Concluding the Investigation. 

(A) TWDB shall notify the District Engineer when in-
vestigation activities have been completed. If one or more monitoring 
wells are installed, the requirements of this agreement shall survive the 
conclusion of initial activities. 

(B) TWDB shall restore the right of way to its original 
condition at the conclusion of the investigation. TxDOT will inspect 
the right of way after any such restoration and determine that the origi-
nal condition has been restored. If the right of way is found not to have 
been restored to its original condition, TxDOT will repair the damage 
at TWDB's expense. 

(4) Article 4. General Terms and Conditions. 

(A) TxDOT's authorization to allow TWDB a right of 
entry onto the site identified in this Agreement does not in any way 
impair or relinquish TxDOT's right to use such land for right of way 
purposes when it is required for construction or reconstruction of the 
traffic facility for which it was acquired, nor shall use of the land for 
other than highway purposes under this agreement ever be construed 
as abandonment of the land by TxDOT. 

(B) TxDOT will notify TWDB of any utility installa-
tions owned by third parties known to be located on the right of way. 
TWDB shall provide adequate notice of the investigation to all utility 
owners identified by either TxDOT or TWDB who are potentially im-
pacted by the investigation. 

(C) Each party reserves the right to terminate this agree-
ment at any time after notifying the other party in writing at least thirty 
(30) days in advance of the intended termination and establishing the 
conditions of termination. 

(g) IN WITNESS WHEREOF, TxDOT and TWDB have exe-
cuted duplicate counterparts to effectuate this agreement. 

(h) Dated March 31, 2005. 

(i) Attached graphic. 
Figure: 31 TAC §354.14(i) 

§354.15. Agreement in Furtherance of Transparency Initiative. 
(a) Please allow this correspondence to memorialize our 

agreement regarding the sharing of information between the Texas 
Water Development Board ("TWDB") and the Texas Comptroller of 
Public Accounts, as follows: 

(1) Upon request, the TWDB shall provide the Texas 
Comptroller of Public Accounts with access to information reflecting 
only the TWDB's debt and/or financial liabilities. Such information 
will be provided "as is," and shall be used solely for purposes autho-
rized by law. 

(2) The TWDB and the Texas Comptroller of Public Ac-
counts understand and agree that, while the information provided by 
the TWDB shall be considered public information, our respective agen-
cies shall nonetheless comply with all state and federal laws governing 
confidentiality, privacy and the security of such information, includ-
ing but not limited to the Public Information Act, TEX. GOV'T CODE 
ANN. §552.001, et seq., and Open Meetings Act, TEX. GOV'T CODE 
ANN. §551.001, et seq. 

(3) Any costs associated with the exchange of data between 
the TWDB and the Texas Comptroller of Public Accounts shall be paid 
by the agency incurring the cost or expense, and no funds appropriated 
to our respective agencies will be exchanged. 

(4) Finally, any debt information conveyed by the TWDB 
and as described in this correspondence shall be provided in the manner 
and format proscribed by Securities and Exchange Commission (SEC) 
Rule 15c2-12. 

(b) If the Texas Comptroller of Public Accounts is amenable to 
the terms of this agreement as set forth herein, please sign and date this 
letter where indicated below, and return a copy to me at your earliest 
convenience. We appreciate your attention to this matter, and look 
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♦ ♦ ♦ 

forward to working with you to increase transparency in government 
on behalf of all citizens of the State of Texas. 

(c) Dated April 4, 2014. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604114 
Les Trobman 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-7686 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER JJ. CIGARETTE AND 
TOBACCO PRODUCTS REGULATION 
34 TAC §3.1202 
The Comptroller of Public Accounts proposes amendments to 
§3.1202, concerning warning notice signs, to implement Senate 
Bill 97, 84th Legislature, 2015. The section is located in Title 
34, Chapter 3, Subchapter JJ, which is currently titled Cigarette 
and Tobacco Products Regulation, but is being changed to re-
flect that the scope of regulation has changed to include e-cig-
arettes. The comptroller has proposed to retitle the subchapter 
as Cigarette, E-Cigarette, and Tobacco Products Regulation. 

Throughout the section, titles are amended to correct formatting. 

Subsection (a) is amended to conform with Health and Safety 
Code, §161.084(e). Subsections (a) and (b) are amended to 
correct grammatical errors and to make the sections easier to 
read. Subsections (a), (b), (d)(1)(A), and (2)(A) are amended 
to add e-cigarettes where appropriate, to implement Senate Bill 
97, 84th Legislature, 2015. Subsection (d)(2)(A) is amended to 
remove the size requirements for the additional warning notice 
sign for a cash register or check-out stand to promote volun-
tary compliance. Subsection (d)(2)(A) and (B) are reworded to 
make them easier to read. Subsection (e) is amended to identify 
the parties responsible for posting warning notice signs for ciga-
rettes and tobacco products, and to establish the effective date 
for posting warning notice signs for e-cigarettes. 

Tom Currah, Chief Revenue Estimator, has determined that for 
the first five-year period the rule will be in effect, there will be no 
significant revenue impact on the state or units of local govern-
ment. 

Mr. Currah also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as 
a result of enforcing the rule will be by conforming the rule to 
current state statutes. This rule is proposed under Tax Code, 
Title 2, and does not require a statement of fiscal implications for 
small businesses. There is no significant anticipated economic 

cost to individuals who are required to comply with the proposed 
rule. 

Comments on the proposal may be submitted to Teresa G. 
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin, 
Texas 78711-3528. Comments must be received no later than 
30 days from the date of publication of the proposal in the Texas 
Register. 

The amendments are proposed under Tax Code, §111.002 
(Comptroller's Rules; Compliance; Forfeiture) and §111.0022 
(Application to Other Laws Administered by Comptroller), which 
provide the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2, and taxes, fees, or other 
charges which the comptroller administers under other law. 

The amendment implements Health and Safety Code, Chapter 
161, Subchapter H (Distribution of Cigarettes or Tobacco Prod-
ucts), as amended by Senate Bill 97. 

§3.1202. Warning Notice Signs. 
(a) Warning notice signs [Notice Signs]. Each person who 

sells cigarettes, e-cigarettes, or tobacco products at retail or by vending 
machine [machines] must post a warning notice sign in a location that 
is conspicuous to all employees and customers and that is close to the 
cash register, check-out stand, or vending machine where cigarettes, 
e-cigarettes, or tobacco products may be purchased. The failure [It is 
a violation to intentionally fail] to display a sign as prescribed by this 
section is [(] a Class C misdemeanor[)]. 

(b) Sign distribution [Distribution]. Upon request, the [The] 
comptroller [upon request] will provide the warning notice signs with-
out charge to any person who sells cigarettes, e-cigarettes, or tobacco 
products, including distributors or wholesale dealers of cigarettes, 
e-cigarettes, or tobacco products in this state for distribution to persons 
who sell cigarettes, e-cigarettes, or tobacco products. A distributor or 
wholesale dealer may not charge for distributing a sign under this sub-
section. Requests for the warning notice signs may be made by calling 
the Comptroller of Public Accounts toll free at 1-800-862-2260, or 
by writing to the attention of the Account Maintenance Division, 
Comptroller of Public Accounts, 111 East 17th Street, Austin, Texas 
78774-0100. In Austin, call (512) 463-3731. A request must include 
the number of signs needed, and the person and address to whom the 
signs are to be mailed. 

(c) Alternate signs [Signs]. Retailers, distributors, and whole-
sale dealers may develop their own warning notice signs provided the 
signs meet minimum size and design specifications, including wording 
and font size, described in subsection (d) of this section. A retailer, dis-
tributor, or wholesale dealer may submit a sample of its proposed sign 
for review to the address as noted in subsection (b) of this section. 

(d) Sign design [Design] and minimum size requirements 
[Minimum Size Requirements]. The design, minimum size, and 
placement location of each sign are as follows. 

(1) Design. Each sign must be designed according to the 
following: 

(A) it must contain the following statutory language: 
"PURCHASING OR ATTEMPTING TO PURCHASE E-CIGA-
RETTES OR TOBACCO PRODUCTS BY A MINOR UNDER 18 
YEARS OF AGE IS PROHIBITED BY LAW. SALE OR PROVI-
SION OF E-CIGARETTES OR TOBACCO PRODUCTS TO A 
MINOR UNDER 18 YEARS OF AGE IS PROHIBITED BY LAW. 
UPON CONVICTION, A CLASS C MISDEMEANOR, INCLUD-
ING A FINE OF UP TO $500 MAY BE IMPOSED. VIOLATIONS 
MAY BE REPORTED TO THE TEXAS COMPTROLLER'S OFFICE 
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BY CALLING 1-800-345-8647. PREGNANT WOMEN SHOULD 
NOT SMOKE. SMOKERS ARE MORE LIKELY TO HAVE BA-
BIES WHO ARE BORN PREMATURE OR WITH LOW BIRTH 
WEIGHT." 

(B) retailers must display the English version. The 
comptroller will make a Spanish version available. Both the Spanish 
and English versions may be posted. 

(2) Size and placement [Placement]. The sign is to be 
posted on or near: 

(A) a [the] cash register or check-out stand and must 
be no less than 8-1/2 inches wide by 14 inches in length. The font 
size for the statutory language that must appear on the sign must be 
no less than 14-point type. The mandatory [An 8-1/2 inches wide by 
14 inches in length] warning notice sign must be conspicuous from 
each cash register or check-out stand where cigarettes, e-cigarettes, or 
tobacco products may be purchased. If a retailer chooses, an additional 
warning notice sign, regardless of size, [3 inches wide by 7 inches in 
length warning notice sign] may be conspicuously placed on each cash 
register or check-out stand where cigarettes, e-cigarettes, or tobacco 
products may be purchased; 

(B) a [the] vending machine and [machines] must be no 
less than 3 inches wide by 7 inches in length. The font size for the 
statutory language that must appear on the sign must be no less than 
10-point type. 

(e) Effective date. Sellers of cigarettes and tobacco products 
must display the [Date. The] warning notice signs [must be displayed] 
in the appropriate locations beginning January 1, 1998. E-cigarette 
sellers must display the warning notice signs in the appropriate loca-
tions beginning October 1, 2015. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 15, 2016 

TRD-201604159 
Lita Gonzalez 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 475-0387 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 748. MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), amendments to §§748.3, 748.43, 748.61, 748.65, 
748.191, 748.301, 748.303, 748.309, 748.313, 748.315, 
748.361, 748.363, 748.393, 748.395, 748.505, 748.533, 
748.535, 748.539, 748.563, 748.571, 748.575, 748.605, 
748.681, 748.721, 748.725, 748.729, 748.801, 748.861, 
748.867, 748.869, 748.883, 748.885, 748.935, 748.937, 

748.939, 748.941, 748.943, 748.945, 748.985, 748.987, 
748.1009, 748.1013, 748.1021, 748.1103, 748.1109, 748.1117, 
748.1119, 748.1205, 748.1207, 748.1209, 748.1211, 748.1213, 
748.1215, 748.1217, 748.1219, 748.1223, 748.1225, 748.1263, 
748.1269, 748.1303, 748.1331, 748.1335, 748.1337, 748.1341, 
748.1345, 748.1349, 748.1351, 748.1381, 748.1385, 748.1389, 
748.1433, 748.1435, 748.1437, 748.1501, 748.1531, 748.1539, 
748.1541, 748.1543, 748.1549, 748.1551, 748.1581, 748.1661, 
748.1695, 748.1697, 748.1741, 748.1743, 748.1751, 748.1757, 
748.1759, 748.1761, 748.1763, 748.1791, 748.7193, 748.2003, 
748.2009, 748.2053, 748.2101, 748.2151, 748.2231, 748.2233, 
748.2307, 748.2309, 748.2401, 748.3015, 748.3017, 748.3351, 
748.3353, 748.3357, 748.3365, 748.3601, 748.3603, 748.3701, 
748.3705, 748.3751, 748.3753, 748.3757, 748.3765, 748.3801, 
748.3891, 748.3931, 748.4043, 748.4045, 748.4213, 748.4261, 
748.4265, 748.4301, 748.4403, 748.4471, and 748.4473; the 
repeal of §§748.101, 748.103, 748.105, 748.107, 748.109, 
748.111, 748.131, 748.133, 748.161, 748.163, 748.231, 
748.233, 748.235, 748.237, 748.239, 748.241, 748.307, 
748.341, 748.435, 748.501, 748.727, 748.731, 748.1101, 
748.1105, 748.1753, 748.1765, 748.3481, 748.3535, 748.3567, 
748.4041, and 748.4047; and new §§748.101, 748.103, 
748.105, 748.107, 748.109, 748.111, 748.113, 748.115, 
748.117, 748.119, 748.121, 748.123, 748.125, 748.127, 
748.129, 748.151, 748.153, 748.155, 748.157, 748.161, 
748.341, 748.343, 748.345, 748.347, 748.724, 748.731, 
748.1101, 748.1340, 748.1386, 748.1753, 748.1765, and 
748.4041 in Chapter 748, concerning Minimum Standards for 
General Residential Operations. The purpose of the amend-
ments, repeals, and new section is to implement Texas Human 
Resources Code (HRC) §42.042(b) requires CCL to conduct 
a comprehensive review of all rules and minimum standards 
every six years. The proposed changes are a result of the 
comprehensive review of all minimum standards located in 
Chapter 748. 

During this review of standards, CCL's goal was to balance the 
concerns of child advocacy groups, general residential opera-
tions, children, and parents to formulate standards that promote 
the safety of every child in care. 

In preparation for the review of minimum standards, CCL con-
ducted a web-based survey open to permit holders, caregivers, 
advocates, parents, and anyone in the general public interested 
in commenting on the standards. The survey was available for 
public input from late August through December 2014. The next 
step in the review was to hold a series of 13 stakeholder forums 
throughout the state between September and November 2015 to 
solicit additional input from the public about proposed changes 
to the minimum standards. 

Between the web-based survey and the stakeholder forums, 
CCL received almost three hundred comments (for both Chap-
ters 748 and 749) from stakeholders for consideration in the 
review. These comments, along with a line-by-line review of all 
minimum standards conducted by both regional and State Office 
Licensing staff, formed the basis of the first round of recommen-
dations that were then presented to a temporary workgroup. The 
temporary workgroup, comprised of 13 participants, including 
providers from child-placing agencies and general residential 
operations and representatives from Child Protective Services, 
Residential Contracts, and Licensing, met twice on December 
16, 2015 and February 2, 2016. The workgroup reviewed and 
provided additional comments regarding the recommendations. 

PROPOSED RULES August 26, 2016 41 TexReg 6409 



DFPS also received some comments in the surveys and forums 
related Emergency Behavior Intervention (EBI). In addition, CCL 
separately convened a temporary workgroup to undertake a re-
view specific to EBI-related Minimum Standards. Included in 
this rule packet are non-substantive revisions related to EBI, 
such as moving EBI definitions to the general definitions sec-
tion, and making non-substantive updates to provisions regard-
ing required policies for an operation. In addition, this packet 
includes one clarifying provision related to inclusion of parents 
in service plan review meetings that resulted from the EBI-re-
lated temporary workgroup. At a later date, CCL will propose 
additional changes related to EBI that were identified during the 
survey and forums, as well as any substantive changes identi-
fied in the EBI-related review and temporary workgroup. 

This comprehensive review includes changes to approximately 
two hundred minimum standards. Some of the changes are 
minimal (e.g. changing a cite to a rule, or deleting a masculine 
pronoun); other changes are small but have more of an impact 
(e.g. changing the treatment service terminology of "mental re-
tardation" to "intellectual disability"); and still other changes are 
more complex and will have a wider impact. Below is a broad 
overview of some of the different areas and types of changes that 
DFPS is recommending: (1) updating definitions and treatment 
service types; (2) a rewrite and reorganization of the Divisions 
1, 2, and 5 of Subchapter C, Organization and Responsibilities, 
relating to Permit Holder Responsibilities; Governing Body; 
and Policies and Procedures. The focus of the rewrite and the 
reorganization is to clarify: (A) the plans, policies, and proce-
dures that are required during the application process; and (B) 
a GRO's operational responsibilities, including responsibilities 
for notifications to Licensing. The rewrite is also intended to 
clarify confusion over a "permit holder's" and "governing body's" 
responsibilities; (3) clarifying training requirements, for example: 
(A) only permitting 10 hours of non-required pre-service training 
to be carried over to use as annual training during the upcoming 
year (§748.937(b)(4)); and (2) increasing the number of annual 
training hours that may come from self-instructional training 
from 1/3 to 1/2 (§748.937(d)); (4) continuing to modify the rules 
to improve normalcy for children, for example: (A) changing the 
Children's Rights rule to make the rights easier to understand 
and find by modifying the language of some of the rights and 
listing the rights under seven different categories (e.g. Safety 
and Care, Living a Normal Life, Discipline, etc.) (§748.1101); 
(B) requiring a child 14 and older to review and sign the child's 
service plan (§748.1349); and (C) allowing more discretion in 
the use of trampolines, especially for older children (§748.3891); 
(5) while much of trauma informed care is being integrated 
into the GRO minimum standards through the "Normalcy" rule 
packet with changes to the training requirements, the changes 
in this packet also continue to integrate trauma informed care 
as follows: (A) defines trauma informed care at §748.43; (B) 
integrates it into the discipline policies at §748.115(2); and (C) 
integrates it into the service planning process at §748.1337; 
(6) clarify service planning requirements, for example: (A) in-
creasing the time to complete a service plan from 40 days to 45 
days (§748.1335); (B) permitting multiple meetings to complete 
the service planning meeting requirements (§748.1340); (C) 
permitting parent notifications for a service planning meeting 
to come from other parties (§748.1341); and (D) permitting a 
single service plan to continue throughout the time a child is in 
residential care as long as the GRO completes a preliminary 
service plan at admittance and continues to review and update 
the plan (§748.1386); (7) strengthening the minimum standards 
when it is necessary for the safety of children, for example: (A) 

requiring older runaway children to be reported missing within 
two hours (this is already the requirement for younger children) 
(§748.303(a)(9)); (B) restricting the use of e-cigarettes or any 
kind of vapors (§748.1661); and (C) restricting infants from 
sleeping in restrictive devices (§748.1765); and (8) allowing 
more discretion by providers while still ensuring the safety of 
children, for example: (A) clarifying that electronic and digital 
signatures, including e-mail and electronic approvals, are appro-
priate §748.347; (B) shortening the experience requirements for 
professional level service providers §748.563; and (C) clarifying 
that an emergency admission includes when a GRO has 72 
hours to place a child (§748.1263). 

A summary of the changes are: 

The amendment to §748.3: (1) clarifies that administrators, own-
ers, or operators or any other controlling person who has the 
ability to influence or direct the operation's management, expen-
ditures, or policies are responsible for following these minimum 
standards; and (2) updates terminology. 

The amendment to §748.43 clarifies the definitions by: (1) updat-
ing definitions; (2) moving definitions from other subchapters that 
are used throughout the chapter (e.g. chemical restraint, correc-
tive or adverse action, emergency medication, etc.); (3) adding 
and clarifying definitions regarding "normalcy" issues (e.g. child-
hood activities and unsupervised childhood activities); and (4) 
adding definitions to clarify "permit holder" and "governing body" 
(e.g. corporation or other type of business entity, owner, and 
partnership). 

The amendment to §748.61 updates the names and descrip-
tion of the types of treatment services to be consistent with the 
DSM-5. 

The amendment to §748.65 deletes the 16-year old super-
vision requirement and incorporates it into subsection (b) to 
§748.1021(a). 

Subchapter C, Division 1, Permit Holder Responsibilities is re-
pealed and is replaced by new Division 1, Plans and Policies 
Required During the Application Process. The new Subchapter 
C rewrites and reorganizes Divisions 1, 2, and 5. New Division 1 
includes former Divisions 1 and 5 and clarifies the plans, policies, 
and procedures that are required during the application process. 

Section 748.101 is repealed because: (1) portions of the rule are 
unnecessary; and (2) the other requirements are incorporated 
into §745.243(6)(J), new §748.103(a), and new §748.139. 

Section 748.103 is repealed because: (1) portions of the rule are 
unnecessary or duplicative; and (2) the other requirements are 
incorporated into new §748.151 and new §748.153. 

Section 748.109 is repealed and the content is incorporated into 
new §748.155. 

Section 748.111 is repealed and the content is incorporated into 
new §748.157. 

New §748.101 clarifies the plans that are required for the 
application process by: (1) incorporating portions of repealed 
§748.161(1) - (3) and repealed §748.3351(1); (2) adding a 
requirement that the operation plan must include the location 
and telephone numbers of all offices, the hours of operation of 
the offices, and a list of persons or officers and their titles that 
comprise the governing body, if applicable; and (3) adding the 
Division 6 requirements from Subchapter O of an emergency 
evacuation and relocation plan. 
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New §748.103 clarifies the policies that are required for the appli-
cation process by accumulating a complete list and referencing 
the relevant minimum standard. 

Section 748.105 is repealed and proposed new to include the 
content of the repealed version of this rule with non-substantive 
modifications; and the written staffing plan requirements from 
repealed §748.501 and §748.1009(b). 

Section 748.107 is repealed and proposed new to include the 
content of the repealed version of this rule with non-substan-
tive modifications; and conflict of interest policies from repealed 
§748.131(a)(5). 

New §748.109 includes the admission policies content from re-
pealed §748.233 with updated but non-substantive modifications 
to the rule. 

New §748.111 includes the child-care policies content from re-
pealed §748.235 with non-substantive modifications to the rule. 

New §748.113 includes the emergency behavior intervention 
policies content from repealed §748.237 with non-substantive 
modifications to the rule. 

New §748.115 includes the discipline policies content from re-
pealed §748.235(7) with non-substantive modifications to the 
rule for clarity to clarify that the discipline policy must be con-
sistent with Subchapter M. 

New §748.117 includes a new requirement for a transitional liv-
ing policy, which more than likely already exists if an operation is 
currently operating a transitional living program. It is also consis-
tent with the CPA requirement in §749.125 that was previously 
required in repealed §749.351. 

New §748.119 includes the volunteer policies content from re-
pealed §748.239 with non-substantive modifications to the rule. 

New §748.121 includes a new requirement for abuse and ne-
glect policies. It is also consistent with the new CPA policy re-
quirement at §749.135. 

New §748.123 includes the employee vaccine-preventable dis-
ease policy content from repealed §748.241. 

New §748.125 includes the operational policies content from re-
pealed §748.231(a) and (d). 

New §748.127 includes the content from repealed §748.231(b) 
with significant clarifications to explain how a GRO's plans, poli-
cies, and procedures must be adopted by a sole proprietor, part-
nership, or corporation. 

New §748.129 clarifies that Licensing may cite standards in Di-
vision 1 for deficiencies after the application process is granted. 

Subchapter C, Division 2, Governing Body, is repealed and re-
placed with new Division 2, Operational Responsibilities and No-
tifications. New Division 2 primarily includes former Division 2 
and clarifies a GRO's operational responsibilities, including re-
sponsibilities for notifications to Licensing. The rewrite is also 
intended to clarify confusion over a "permit holder's" and "gov-
erning body's" responsibilities. 

Section 748.131 is repealed because: (1) a grandfather clause is 
outdated and is no longer needed; (2) portions of the rule are un-
necessary or duplicative; and (3) the other requirements will be 
incorporated into new §748.107, new §748.127, new §748.151, 
and §748.161. 

Section 748.133 is repealed and the content will be incorporated 
into new §748.153. 

New §748.151 includes portions of the content from repealed 
§748.103 with significant modifications, including the combining 
of some paragraphs and the deletion of some paragraphs be-
cause they were unnecessary and/or duplicative. 

New §748.153 includes: (1) portions of the content from re-
pealed §§748.103(a)(13), 748.133, 748.307(2) and (3), and 
748.3351(1); (2) additions of items consistent with new §748.101 
and new §748.103; and (3) modifications to the timeframes for 
notification to Licensing for consistency. 

New §748.155 includes the content from repealed §748.103(b) 
and §748.109. 

New §748.157 includes the content from repealed §748.111. 

Section 748.161 is repealed and the contents is incorporated into 
new §748.101 and new §748.161. 

New §748.161 creates a new rule by adding portions of the con-
tent from repealed §748.161 and §748.163. 

Section 748.163 is repealed and the content is incorporated into 
new §748.161. 

The amendment to §748.191 clarifies that cottage homes do not 
have to post the operations permit in the cottage home, as long 
as the operation posts the permit at the main office location. 

Subchapter C, Division 5, Policies and Procedures, is repealed 
and is primarily incorporated into new Division 1, Plans and Poli-
cies Required During the Application Process. 

Section 748.231 is repealed and the content is incorporated into 
five new rules: §§748.103(a), 748.125, 748.127, 748.153, and 
748.529. 

Section 748.233 is repealed and the content is incorporated into 
new §748.109. 

Section 748.235 is repealed and the content is incorporated into 
new §748.111 and new §748.115. 

Section 748.237 is repealed and the content is incorporated into 
new §748.113. 

Section 748.239 is repealed and the content is incorporated into 
new §748.119. 

Section 748.241 is repealed and the content is incorporated into 
new §748.123. 

The amendment to §748.301 clarifies incidents are those inci-
dents noted in §748.303. 

The amendment to §748.303 clarifies several issues, including: 
(1) requiring a child death to be reported to law enforcement 
within one hour after the child's death, and reported to Licens-
ing and the parents within two hours after the child's death; (2) 
making the language for "substantial physical injury" consistent 
with the new definition for that term; (3) requiring child-on-child 
physical abuse and sexual abuse to be reported when a GRO be-
comes aware of it; (4) clarifying that a serious incident includes 
when law enforcement responds to an alleged incident at the op-
eration; (5) requiring an operation to report the absence of a 13 
year old or older who cannot be located to Licensing, the parents, 
and law enforcement no later than two hours from the when the 
absence is discovered (Note: This is already the requirement 
for children younger than 13.); (6) adding a subsection from re-
pealed §748.307(1) stating medical incidents that don't rise to 
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the level of a serious incident don't have to be reported to Li-
censing, but they must be documented; (7) adding language re-
quiring a report to the Hotline if there is reason to believe an adult 
resident has been abused, neglected, or exploited; and (8) mak-
ing the language in these sections consistent with the rest of the 
chapter. 

Section 748.307 is repealed and incorporates the content into 
two new rules: §748.153 and §748.303(b). 

The amendment to §748.309 deletes the requirement for report-
ing to licensing in writing, because those issues will now be in-
cluded in new §748.153; and updates the name of the Hotline. 

The amendment to §748.313 clarifies the language of the rule 
for consistency throughout the chapter. 

The amendment to §748.315 clarifies that incident reports must 
be easily accessible to Licensing; and deletes a subsection be-
cause it is already required by §748.399(a). 

Section 748.341 is repealed and incorporates the content into 
two new rules: §748.343 and §748.345. 

New §748.341 includes the content from portions of repealed 
§748.231. 

New §748.343 includes the content from portions of repealed 
§748.341 and §748.435 with non-substantive modifications. 

New §748.345 includes part of the content of repealed §748.341 
with non-substantive modifications, and adds further require-
ments for protecting electronic records. 

New §748.347 clarifies that electronic and digital signatures, ap-
provals by e-mail, and electronic approvals are allowed. 

The amendment to §748.361 deletes a cite to a rule regarding 
electronic records because it is unnecessary. In addition, the 
master list of active and archived personnel records must be kept 
at the main office and must include a notation of the location of 
those records. 

The amendment to §748.363 clarifies: (1) that employees must 
sign a statement documenting that the employee has read the 
operational policies required by §748.103; (2) what must go into 
personnel record regarding training; (3) deletes a signed state-
ment requirement regarding the employee's training on abuse 
and neglect, because it has been clarified what must go into a 
personnel record regarding training; and (4) the name of the Hot-
line. 

The amendment to §748.393 deletes the requirement that active 
child records must include the "date of each data entry and the 
name of the employee who makes the data entry", and deletes 
an unnecessary cite. 

The amendment to §748.395 deletes the timeline for written 
summaries, because written summaries are not required. 

Section 748.435 is repealed and the content moved to new 
§748.341. 

Section 748.501 is repealed and the content incorporated into 
new §748.105(3). 

The amendment to §748.505 clarifies that all employees must 
meet the minimum qualifications, so deletes the erroneous 
caveat that the minimum qualifications only apply to employees 
that are "regularly or frequently present while children are in 
care". 

The amendment to §748.533 updates a reference for a cite to a 
rule. 

The amendment to §748.535 clarifies the wording of the ques-
tion to improve readability and understanding; and deletes and 
unnecessary phrase. 

The amendment to §748.539 clarifies the wording of the rule to 
improve readability and understanding. 

The amendment to §748.563 clarifies the qualification chart for 
professional level service providers by: (1) reducing the profes-
sional qualifications (years of experience) for: (A) prior option 
2 from two years to one year; and (B) prior option 4 from three 
years to two years; (2) combining: (A) prior options 1 and 2 to 
create a new option 1, while removing the nine credit hours in 
graduate level course on family and individual function and in-
teraction; and (B) prior options 3 and 4 to create new option 2, 
while removing any requirement that the degree be in a social 
work or other human service field; and (3) deleting an outdated 
grandfather clause. 

The amendment to §748.571 deletes in rule the requirement for 
a nurse to comply with specific nurse delegation requirements, 
because nurses already have to comply with these requirements 
which are enforced by the Texas Board of Nursing. 

The amendment to §748.575 deletes in rule the requirement for 
a nurse to comply with specific nurse delegation requirements, 
because nurses already have to comply with these requirements 
which are enforced by the Texas Board of Nursing. 

The amendment to §748.605 updates treatment services termi-
nology. 

The amendment to §748.681 adds to caregiver minimum qual-
ifications that: (1) a high school diploma or high school equiv-
alency (GED) can come from a private school accreditation; or 
(2) there can be documentation to verify high school equivalency 
from home schooling. 

The amendment to §748.721 deletes a subsection regarding 
requirements for volunteers that provide short-term services 
through an organization and incorporates it into new §748.724; 
deletes a masculine pronoun; and updates the name of the 
Hotline. 

New §748.724: (1) incorporates a portion of the content from 
deleted §748.721(c); (2) adds "contractors" to the rule; and (3) 
clarifies that a GRO must determine that a contractor's/volun-
teer's entity that they work for has programs, policies, and pro-
cedures that are adequate to protect the health and safety of 
children. 

The amendment to §748.725 combines repealed §748.727 with 
this rule and clarifies that a volunteer or sponsoring family that 
takes a child for an overnight visit is a volunteer activity. While 
the volunteer does not have to comply with the employee or care-
giver requirements, the volunteer must meet the relevant back-
ground check requirements. 

Section 748.727 is repealed and moves the content to §748.725, 
but clarifies that a sponsoring family must meet the relevant 
background checks. 

The amendment to §748.729: (1) clarifies that the volunteer that 
takes a child for an overnight visit must be given the same infor-
mation that a respite care provider would receive; (2) deletes the 
redundant requirement that taking a child for more than 48 hours 
requires approval from the parent, which is already required by 
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§748.725(b)(2); and (3) deletes the information about another 
child inviting a child for an overnight visit, because this is a back-
ground check issue and does not apply to this question. 

Section 748.731 is repealed and proposed new, which takes a 
different approach by clarifying that a person may not perform 
community service hours at an operation. 

The amendment to §748.801 incorporates the description of the 
acronym CEU into §748.937(a), which is the only place it is used; 
and clarifies the definition of "instructor-led training". 

The amendment to §748.861 clarifies the language of the rule 
for better readability and understanding. 

The amendment to §748.867 clarifies the language of the rule 
and deletes masculine pronouns. 

The amendment to §748.869 reorders the subsections, and clar-
ifies that a qualified instructor for pre-service training must hold a 
generally recognized credential or possess documented knowl-
edge and/or experience relevant to the training the instructor will 
provide. 

The amendment to §748.883 clarifies the rule question and an-
swer for better readability and understanding. 

The amendment to §748.885 clarifies the rule question and an-
swer for better readability and understanding. 

The amendment to §748.935 changes the "within 12-months 
from date of employment" to "within 12-months from when you 
hire the person" for when an employee's or caregiver's annual 
training must be completed. 

The amendment to §748.937 clarifies certain aspects of the rule 
by: (1) spelling out the acronym CEU; (2) limiting to 10 hours 
the amount of non-required pre-service training hours that may 
be carried over and counted for annual training hours; (3) stating 
that the "required" pre-service training hours may not be counted 
for annual training hours; and (4) increasing from one-third to 
one-half the number of annual training hours that may come from 
self-instructional hours; and clarifying that no more than three 
hours of self-instructional training may come from reading written 
materials or watching a video on their own. 

The amendment to §748.939 clarifies that while Licensing does 
not approve or endorse training resources, the requirements for 
a GRO to ensure reliable training relevant to the population of 
children served applies to both instructor-led training and self-
instructional training. 

The amendment to §748.941 clarifies that transportation safety 
training must be instructor-led. 

The amendment to §748.943 adds water safety and administra-
tion of medication as training topics appropriate for annual train-
ing. 

The amendment to §748.945 clarifies the psychotropic medica-
tion training must be met; deletes masculine pronouns; and up-
dates a cite to a rule. 

The amendment to §748.985 clarifies that first-aid training may 
be obtained through self-instructional training. 

The amendment to §748.987 deletes "first-aid" from this rule, 
because first-aid training no longer needs to be instructor-led. 

The amendment to §748.1009 moves subsection (b) regard-
ing a professional staffing plan for treatment services to new 
§748.105(3)(D). 

The amendment to §748.1013 deletes masculine pronouns. 

The amendment to §748.1021 adds the requirement that a child 
must be 16 years old to be in a transitional living program and not 
require supervision, which came from the repealed §748.65(b). 

Section 748.1101 is repealed and proposed new to modify the 
language of the repealed rule by: (1) dividing the children's rights 
into seven categories (e.g. Safety and Care, Living a Normal 
Life, Discipline, etc.) to make the rights easier to understand 
and find; and (2) improving the readability of the rule overall. 

The amendment to §748.1103 clarifies that a timely signed copy 
of the "CPS Rights of Children and Youth in Foster Care" will 
meet the Licensing requirements in this rule. 

Section 748.1105 is repealed and the child's personal care infor-
mation is incorporated into the child's rights in new §748.1101. 

The amendment to §748.1109 requires a re-evaluation by child 
placement management staff when restrictions are imposed on 
a child's contact with siblings for more than 60 days (it is cur-
rently 90 days). The wording of this rule was also modified to be 
consistent with other re-evaluations in this chapter. 

The amendment to §748.1117 updates terminology. 

The amendment to §748.1119 clarifies that the list of the tech-
niques that may not be used on a child is not an exhaustive list. 

The amendment to §748.1205: (1) deletes the requirements to 
document the child's birthplace and court orders establishing the 
managing conservator of the child; and (2) updates a cite to a 
rule. 

The amendment to §748.1207 adds the Texas Family Code 
§32.203 requirement that in certain instances a child 16 years 
or older may sign a placement agreement for a transitional living 
program without the consent of the child's parent. 

The amendment to §748.1209 clarifies that during orientation a 
child must be provided information on how to make complaints to 
outside agencies and how to contact outside parties to a child's 
case. 

The amendment to §748.1211 amends this rule by: (1) deleting 
the requirement that parents must be able to determine whether 
a program is appropriate for a child and can meet the child needs, 
however, adding a new requirement to provide parents with re-
quired policies, including policies on fees, emergency behavior 
intervention, and discipline; and (2) adding the policies and ex-
planations that must be provided to a child that signs a placement 
agreement as specified in §748.1207. 

The amendment to §748.1213 clarifies that one of the special 
needs that must be shared with caregivers is supervision needs; 
and the sharing of all special needs must be documented. 

The amendment to §748.1215 clarifies that the admission as-
sessment must be completed prior to admission. 

The amendment to §748.1217 amends the language of the rule 
to: (1) delete redundant phrases that are already clarified by 
a definition; and (2) clarify that an assessment must establish 
how the needs of the child can be met, which also allows for the 
deletion of the requirement for a rationale for the appropriateness 
of the admission. 

The amendment to §748.1219 amends the language of the rule 
to: (1) allow any health care professional to evaluate whether a 
GRO can appropriately care for the child; (2) delete a supervision 
requirement, because that is already required to be reviewed for 
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all children; and (3) update the treatment services terminology, 
delete a masculine pronoun, and correct a cite to a rule. 

The amendment to §748.1223 deletes a masculine pronoun and 
changes an acronym. 

The amendment to §748.1225 changes "physician" to "health-
care professional"; deletes a masculine pronoun; and changes 
an acronym. 

The amendment to §748.1263 adds to the list of situations that 
constitute an emergency admission to include, "if you must place 
a child within 72 hours"; clarifies the wording of the rule; and 
deletes a masculine pronoun. 

The amendment to §748.1269 makes the terminology for psy-
chiatric evaluation, psychological evaluation, and psychosocial 
assessment consistent throughout the chapter. 

The amendment to §748.1303 clarifies that parents (not GROs) 
are required to request and attend IEPs, so this requirement 
is being deleted for GROs. However, the changes clarify that 
a GRO should notify a parent if the caregivers believe an IEP 
should be requested, and GROs should attend an IEP if re-
quested to do so. 

The amendment to §748.1331 clarifies that the preliminary ser-
vice plan addressing the immediate needs of the child must be 
completed within 72 hours; and an example of an immediate 
need is supervision requirements. 

The amendment to §748.1335 clarifies that the initial service plan 
must be completed within 45 days (currently 40 days). 

The amendment to §748.1337: (1) integrates "trauma informed 
care" into the service planning process; (2) adds some additional 
normalcy requirements to the service planning process; and (3) 
updates the items that are needed for an initial service plan, in-
cluding: (A) updating the psychiatric evaluation, psychological 
evaluation, and psychosocial assessment language; (B) deleting 
redundant phrases that are already included in the definitions; 
(C) moving subsection (c) to (b)(2); and (D) clarifying references 
and other language for consistency. 

New §748.1340 clarifies that the service planning team may 
meet in one meeting, two or more meetings, or in separate 
meetings to discuss and develop a child's service plan, provided 
that each service planning team member is informed of the 
discussion and comments regarding the child's service plan that 
were made in each meeting. 

The amendment to §748.1341 clarifies that the child's parents 
must have at least two weeks' notice of the initial service planning 
meeting. The rule also requires documentation of the notice, but 
it does not specify who has to provide the notice. 

The amendment to §748.1345 updates treatment services ter-
minology. 

The amendment to §748.1349 requires all children 14 years and 
older to review and sign the initial service plan, unless there 
is justification for not providing the plan. If the child disagrees 
with the plan or refuses to sign it, this information must be doc-
umented. 

The amendment to §748.1351 clarifies that the service plan must 
be implemented within 15 days (currently 10 days) after the date 
of the scheduled service planning meeting involving the parents 
and the child. 

The amendment to §748.1381 updates treatment services ter-
minology. 

The amendment to §748.1385 removes the requirement to de-
termine for children receiving treatment services whether the 
placement should continue, change the child's treatment service 
designation, transfer the child to a least restrictive setting, or re-
fer the child to an inpatient hospital. This is being deleted be-
cause permanency goals should be considered for all children 
and are broader than this list. 

New §748.1386 clarifies that a single service plan that continues 
throughout the time a child is in residential care is allowed as long 
as the GRO completes a preliminary service plan at admittance 
and complies with the review and update rules in this division. 

The amendment to §748.1389 updates treatment services ter-
minology. 

The amendment to §748.1433 deletes masculine pronouns. 

The amendment to §748.1435 deletes masculine pronouns. 

The amendment to §748.1437 deletes masculine pronouns. 

The amendment to §748.1501 clarifies what has to be included 
in a child's record regarding a dental exam. The requirements for 
the "date of examination" and "procedures completed" are being 
deleted because these requirements will be in the results of the 
dental examination. 

The amendment to §748.1531 clarifies what has to be included 
in a child's record regarding a medical exam. The requirements 
for the "date of examination" and "procedures completed" are 
being deleted because these requirements will be in the results 
of the medical examination. There is also clarification regarding 
documenting the date and time of an injury or illness resulting in 
a medical exam. 

The amendment to §748.1539: (1) clarifies that the immunization 
requirements of DSHS must be met, instead of referencing the 
HRC; (2) clarifies that records for immunization exemptions and 
exceptions must be kept just like immunization records; and (3) 
deletes a duplicative statement regarding a child's health pass-
port meeting Licensing documentation standards, which is al-
ready noted at §748.1543(b)(4). 

The amendment to §748.1541 clarifies the exemptions and ex-
ceptions to the immunization requirements. 

The amendment to §748.1543 clarifies the documentation re-
quirements that are acceptable for an immunization record, in-
cluding documentation of the name and address of the health-
care professional (previously it only said RN) that administered 
the vaccine. Except the signature of a health-care professional 
is not required for official records from schools or state or local 
health authorities. 

The amendment to §748.1549 deletes the term "physician" be-
cause the definition is already included in the term "health-care 
professional". 

The amendment to §748.1551 corrects a cite to the rule. 

The amendment to §748.1581 clarifies the language of this rule. 

The amendment to §748.1661 clarifies that e-cigarettes and va-
porizers, like tobacco products, are also prohibited. 

The amendment to §748.1695 replaces "physician" with "health-
care professional"; and deletes a masculine pronoun. 
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The amendment to §748.1697 updates treatment services ter-
minology. 

The amendment to §748.1741 adds a definition for "restrictive 
devices", and changes the term "baby bungee jumper" to "baby 
doorway jumper". 

The amendment to §748.1743 clarifies that infant care items 
necessary for diaper changing must be kept out of the reach of 
children, but do not need to be in locked storage; and changes 
"child" to "infant". 

The amendment to §748.1751: (1) clarifies that this rule applies 
to all full-size and non-full-size cribs; (2) requires that only mat-
tresses designed for the crib may be used; and (3) clarifies the 
rule by replacing "child" with "infant". 

Section §748.1753 is repealed and new §748.1753 updates the 
rule to: (1) move the information regarding "port-a-cribs" (which 
are non-full-size cribs as defined by CPSC) to §748.1751, be-
cause these non-full-size cribs must meet all of the crib require-
ments in §748.1751; (2) clarify the term "play yard", which are 
mesh or fabric sided cribs; (3) clarify the requirements that a play 
yard must meet, including a firm, flat mattress that is designed for 
the crib, fitted sheets, a waterproof or washable mattress, and 
secure mattress supports and proper hardware; and (4) clarify 
that following the manufacturer's instructions also applies to the 
cleaning of the crib. 

The amendment to §748.1757 clarifies the prohibited equipment 
for use with an infant to be consistent with the Day Care require-
ments. 

The amendment to §748.1759 clarifies that when infants are ex-
ploring, it should not be in restrictive devices. 

The amendment to §748.1761 clarifies that since infants should 
not be sleeping in restrictive devices, language is deleted that 
allows a child to remain in confining equipment for 30 minutes 
after the infant awakes. 

The amendment to §748.1763: (1) clarifies that a health-care 
professional's sleeping orders for an infant must be kept in the 
child's record; and (2) adds the content from deleted §748.1765. 

Section 748.1765 is repealed and its contents is moved to 
§748.1763. 

New §748.1765 clarifies that infants may not sleep in restrictive 
devices; and if a child falls asleep in a restrictive device, the child 
must be placed in a crib as soon as possible. 

The amendment to §748.1791 clarifies the rule by replacing 
"child' with "toddler". 

The amendment to §748.1793 clarifies the wording of the rule 
for better readability and understanding. 

The amendment to §748.2003 clarifies that these requirements 
only apply to the administration of prescription medication. 

The amendment to §748.2009 adds a requirement to inform a 
child's physician of any non-prescription medication or supple-
ment to make sure there are no contraindications with other med-
ications. 

The amendment to §748.2053 clarifies that for a child that is on a 
self-medication program the GRO must ensure there is a system 
for reviewing the child's medication each day. 

The amendment to §748.2101 removes the requirement to store 
medications "for external use only" separately from other medi-
cations. 

The amendment to §748.2151: (1) replaces "vitamin" with 
"supplement", which has been defined in §748.43 as "vitamins, 
herbs, and any supplement labeled dietary supplement"; (2) 
clarifies that a medication record does not have to be updated 
immediately but "within 2 hours of administering medication", 
or "within 24 hours of administering medication if you operate 
a cottage home model"; (3) requires the documentation of 
a non-prescription medication or supplement that is given to 
a child and how often the child receives the medication or 
supplement (no cumulative record is required); and (4) requires 
documentation in the medical record of any prohibited supple-
ments. 

The amendment to §748.2231 clarifies the meaning of an "ad-
verse reaction" to a medication; and adds a requirement to im-
mediately report the reaction to the child's parent. 

The amendment to §748.2233 clarifies the meaning of a med-
ication "side effect"; adds a requirement to immediately report 
serious side effects to the child's parent; and replaces "physi-
cian" with "health-care professional". 

The amendment to §748.2307 clarifies the language for prohib-
ited discipline techniques to include not screaming at a child. 

The amendment to §748.2309: (1) deletes "schools and chores" 
as activities that can't be restricted, because it is confusing. 
School can't be restricted because a child has to attend as a 
matter of law, and chores are not a restriction but something 
assigned to a child to do; and (2) changes the time from seven 
days to 14 days that a GRO may restrict a child's activities with-
out a review by the treatment director, service planning team, or 
professional level service provider. This will be consistent with 
the requirement in foster homes if the proposal to change that 
time frame from 30 days to 14 days is adopted. 

The amendment to §748.2401 removes most of the definitions 
from this section and incorporates them into §748.43, because 
the terms that are being incorporated are used in more than this 
one subchapter. 

The amendment to §748.3015: (1) adds that gloves contami-
nated with blood must be placed in a tied, sealed, or otherwise 
closed plastic bag and discarded immediately; and (2) clarifies 
the wording of the rule for better readability and understanding. 

The amendment to §748.3017 deletes the requirement that fer-
rets must be vaccinated, because this is not required by the 
Health and Safety Code. 

The amendment to §748.3351 regarding the requirement for 
a sketch of the operation's floor plan showing the dimensions 
for all rooms and where children will sleep was moved to new 
§748.101(3). The requirement to notify Licensing of changes to 
the floor plan was moved to new §748.153(a)(2)(B). 

The amendment to §748.3353 deletes masculine pronouns. 

The amendment to §748.3357 does not change the intent of 
the current rule, but the changes to the grandfather clauses are 
made for better readability and understanding. 

The amendment to §748.3365 clarifies that mattresses must not 
be on the floor. 

Sections 748.3481, 748.3535, and 748.3567 are repealed be-
cause they relate to outdated grandfather clauses. 
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The amendment to §748.3601: (1) moves two requirements for 
pools to §748.3603, which includes additional requirements for 
a pool located at the operation; and (2) clarifies that the visibility 
of the pool applies to when the pool is in use. 

The amendment to §748.3603: (1) adds two requirements for 
a pool located at the operation. The requirements were moved 
from §748.3601; and (2) deletes an outdated grandfather clause. 

The amendment to §748.3701 updates treatment services ter-
minology. 

The amendment to §748.3705 clarifies the swimming activities 
terminology. 

The amendment to §748.3751 clarifies that this rule applies to 
swimming activities that are sponsored by the operation. 

The amendment to §748.3753 modifies the question and the an-
swer of this rule because the certification of a lifeguard is com-
mon practice as long as the certification is from a recognized 
organization. 

The amendment to §748.3757: (1) clarifies the chart by deleting 
the middle "children in the group" column, because the swim-
ming ratio and supervising the number of children in the group 
were the same; and (2) clarifies that subsection (b) always re-
quires at least two adults to supervise four or more children if all 
four children are actually in the water. 

The amendment to §748.3765: (1) deletes a statement regard-
ing prudent judgment around bodies of water, because the su-
pervision requirement is already required by the supervision rule 
at §748.685 and prudent judgment requirement is already re-
quired by the new normalcy rules; and (2) clarifies that these re-
quirements apply to swimming activities that are sponsored by 
the operation. 

The amendment to §748.3801 clarifies the wording of the rule 
for better readability and understanding. 

The amendment to §748.3891 makes the use of a trampoline at 
an operation more consistent with the use of a trampoline in a 
foster home. The rule does require the GRO to follow the man-
ufacturer's instructions and other certain requirements, and new 
supervision requirements are based on the age of the child. 

The amendment to §748.3931 clarifies that a qualified adult must 
hold a generally recognized credential or possess documented 
knowledge and/or experience in the type of weapon, firearm, ex-
plosive material, projectile, or toy that explodes or shoots that is 
to be used by the child. 

Section 748.3041 is repealed because it was outdated. 

New §748.4041 provides a more general approach, however, a 
Best Practices Box will include the national recommendations 
for transporting children published by the Department of Public 
Safety. 

The amendment to §748.4043 clarifies terminology for a child 
passenger safety seat system to make it consistent throughout 
the chapter. 

The amendment to §748.4045 clarifies terminology for a child 
passenger safety seat system to make it consistent throughout 
the chapter. 

Section 748.4047 is repealed because it is unnecessary and the 
contents is clarified in new §748.3041. 

The amendment to §748.4213 clarifies the wording of the rule by 
using "preliminary discharge plans" throughout the rule. 

The amendment to §748.4261 updates a cite to a rule and the 
relevant language regarding the cite. 

The amendment to §748.4265 adds to the information that a 
respite care provider must obtain regarding a child before pro-
viding respite care. 

The amendment to §748.4301 deletes the wording of "residential 
treatment centers" where it is duplicative and not necessary. 

The amendment to §748.4403 updates treatment services ter-
minology. 

The amendment to §748.4471 updates the terminology for a 
primitive camping excursion, and deletes a masculine pronoun. 

The amendment to §748.4473 updates the terminology for a 
primitive camping excursion; and clarifies the wording of the rule 
for better readability and understanding. 

Lisa Subia, Chief Financial Officer of DFPS, has determined that 
for the first five-year period the proposed sections will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the sections. 

Ms. Subia also has determined that for each year of the first five 
years the sections are in effect the public benefit anticipated as 
a result of enforcing the sections will be that: (1) there will be 
clarification of the Minimum Standards for General Residential 
Operations (GROs); (2) DFPS will be in compliance with HRC 
§42.042(b); and (3) there will be a reduced risk to children. 

There will be no effect on large, small, or micro-businesses be-
cause the proposed change does not impose new requirements 
on any business and does not require the purchase of any new 
equipment or any increased staff time in order to comply. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed sections. There is no anticipated im-
pact on technology as a result of the proposed rule change. 

Ms. Subia has determined that the proposed rules do not restrict 
or limit an owner's right to his or her property that would other-
wise exist in the absence of government action and, therefore, 
do not constitute a taking under §2007.043, Government Code. 

Questions about the content of the proposal may be di-
rected to Gerry Williams at (512) 438-5559 in DFPS's Li-
censing Division. Electronic comments may be submitted 
to CCLRules@dfps.state.tx.us. Written comments on the 
proposal may be submitted to Texas Register Liaison, Legal 
Services-558, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030, within 30 
days of publication in the Texas Register. 

SUBCHAPTER A. PURPOSE AND SCOPE 
40 TAC §748.3 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
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governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.3. Who is responsible for complying with these minimum stan-
dards [the rules of this chapter]? 

(a) For a licensed general residential operation, the [The] per-
mit holder must ensure compliance with the minimum standards [rules] 
in this chapter at all times, with the exception of those minimum stan-
dards [rules] identified for specific types of services that your opera-
tion does not offer. For example, if we license your operation [grant 
you a permit] to offer emergency care services only, you do not have 
to comply with the minimum standards [rules] that apply to treatment 
services for a child with an emotional disorder, treatment services for 
a child with an intellectual disability [mental retardation], or a transi-
tional living program; however, you must comply with all other appli-
cable minimum standards [rules] of this chapter. 

(b) For an unlicensed general residential operation that is sub-
ject to Licensing's regulation, the operation's administrator, owner, or 
operator or any other controlling person who has the ability to influ-
ence or direct the operation's management, expenditures, or policies 
must ensure compliance with all minimum standards in this chapter at 
all times, with the exception of those minimum standards identified for 
specific types of services that the unlicensed operation does not offer. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604050 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

SUBCHAPTER B. DEFINITIONS AND 
SERVICES 
DIVISION 1. DEFINITIONS 
40 TAC §748.43 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.43. What do certain words and terms mean in this chapter? 

The words and terms used in this chapter have the meanings assigned 
to them under §745.21 of this title (relating to What do the follow-
ing words and terms mean when used in this chapter?), unless another 

meaning is assigned in this section or unless the context clearly indi-
cates otherwise. The following words and terms have the following 
meanings unless the context clearly indicates otherwise: 

(1) Accredited college or university--An institution of 
higher education accredited by one of the following regional accredit-
ing entities: 

(A) The Southern Association of Colleges and 
Schools[,] Commission on Colleges, a subdivision of the Southern 
Association of Colleges and Schools; 

(B) The Middle States [Association of Colleges and 
Schools,] Commission on Higher Education, a component of the 
Middle States Association of Colleges and Schools; 

(C) The [New England Association of Schools and Col-
leges,] Commission on Institutions of Higher Education, a subdivision 
of the New England Association of Schools and Colleges; 

(D) [North Central Association of Colleges and 
Schools,] The Higher Learning Commission (formerly part of the 
North Central Association of Colleges and Schools); 

(E) The Northwest Commission on Colleges and Uni-
versities; 

(F) The [Western Association of Schools and Colleges,] 
Accrediting Commission for Senior Colleges and Universities, a sub-
division of the Western Association of Schools and Colleges; or 

(G) The [Western Association of Schools and Col-
leges,] Accrediting Commission for Community and Junior Colleges, 
a subdivision of the Western Association of Schools and Colleges. 

(2) Activity space--An area or room used for child activi-
ties. 

(3) - (6) (No change.) 

(7) Chemical restraint--A type of emergency behavior in-
tervention that uses chemicals or pharmaceuticals through topical ap-
plication, oral administration, injection, or other means to immobilize 
or sedate a child as a mechanism of control. The use of a medication is 
not a chemical restraint under this chapter if the medication: 

(A) Is prescribed by a treating health-care professional; 

(B) Is administered solely for medical or dental reasons; 
and 

(C) Has a secondary effect of immobilizing or sedating 
a child. 

(8) [(7)] Child/caregiver ratio--The maximum number of 
children for whom one caregiver can be responsible. 

(9) Childhood activities--Activities that are generally ac-
cepted as suitable for children of the same chronological age, level of 
maturity, and developmental level as determined by a reasonable and 
prudent parent standard as specified in §748.705 of this title (relating 
to What is the "reasonable and prudent parent standard"?). Examples 
of childhood activities include extracurricular activities, in-school and 
out-of-school activities, enrichment activities, cultural activities, and 
employment opportunities. Childhood activities include unsupervised 
childhood activities. 

(10) [(8)] Child in care--A child who is currently admitted 
as a resident of a general residential operation, regardless of whether 
the child is temporarily away from the operation, as in the case of a 
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child at school or at work. Unless a child has been discharged from the 
operation, the child [he] is considered a child in care. 

(11) [(9)] Child passenger safety seat system--An infant or 
child passenger restraint system that meets the federal standards for 
crash-tested restraint systems as set by the National Highway Traffic 
Safety Administration. 

(12) Corporation or other type of business entity--May in-
clude an association, corporation, nonprofit association, nonprofit cor-
poration, nonprofit association with religious affiliation, nonprofit cor-
poration with religious affiliation, limited liability company, political 
subdivision, or state agency. For purposes of this chapter, this defini-
tion does not include any type of "partnership", which is defined sepa-
rately. 

(13) [(10)] Cottage or cottage home--A living arrangement 
for children who are not receiving treatment services in which: 

(A) Each group of children has separate living quarters; 

(B) 12 or fewer children are in each group; 

(C) Primary caregivers live in the children's living quar-
ters, 24 hours per day for at least four days a week or 15 days a month; 
and 

(D) Other caregivers are used only to meet the child-to-
caregiver ratio in an emergency or to supplement care provided by the 
primary caregivers. 

(14) [(11)] Counseling--A procedure used by professionals 
from various disciplines in guiding individuals, families, groups, and 
communities by such activities as delineating alternatives, helping to 
articulate goals, processing feelings and options, and providing needed 
information. This definition does not include career counseling. 

(15) [(12)] Days--Calendar days, unless otherwise stated. 

(16) [(13)] De-escalation--Strategies used to defuse a 
volatile situation, to assist a child to regain behavioral control, and to 
avoid a physical restraint or other behavioral intervention. 

(17) [(14)] Department--The Department of Family and 
Protective Services (DFPS). 

(18) [(15)] Discipline--A form of guidance [Guidance] that 
is constructive or educational in nature and appropriate to the child's 
age, development, situation, and severity of the behavior. 

[(16) Disinfecting solution--A disinfecting solution may 
be:] 

[(A) A self-made solution, prepared as follows:] 

[(i) One tablespoon of regular strength liquid house-
hold bleach to each gallon of water used for disinfecting such items as 
toys, eating utensils, and nonporous surfaces (such as tile, metal, and 
hard plastics); or] 

[(ii) One-fourth cup of regular strength liquid 
household bleach to each gallon of water used for disinfecting surfaces 
such as bathrooms, crib rails, diaper-changing tables, and porous 
surfaces, such as wood, rubber or soft plastics; or] 

[(B) A commercial product that is registered with the 
Environmental Protection Agency (EPA) as an antimicrobial product 
and includes directions for use in a hospital as a disinfectant. You must 
use the product according to label directions. Commercial products 
must not be toxic on surfaces likely to be mouthed by children like crib 
rails and toys.] 

(19) [(17)] Emergency Behavior Intervention (EBI)--Inter-
ventions used in an emergency situation, including personal restraints, 
mechanical restraints, emergency medication, and seclusion. 

(20) Emergency medication--A type of emergency behav-
ior intervention that uses chemicals or pharmaceuticals through topical 
application, oral administration, injection, or other means to modify a 
child's behavior. The use of a medication is not an emergency medica-
tion under this chapter if the medication: 

(A) Is prescribed by a treating health-care professional; 

(B) Is administered solely for a medical or dental rea-
son (e.g. Benadryl for an allergic reaction or medication to control 
seizures); and 

(C) Has a secondary effect of modifying a child's be-
havior. 

(21) Emergency situation--A situation in which attempted 
preventative de-escalatory or redirection techniques have not effec-
tively reduced the potential for injury, so that intervention is imme-
diately necessary to prevent: 

(A) Imminent probable death or substantial bodily harm 
to the child because the child attempts or continually threatens to com-
mit suicide or substantial bodily harm; or 

(B) Imminent physical harm to another because of the 
child's overt acts, including attempting to harm others. These situations 
may include aggressive acts by the child, including serious incidents of 
shoving or grabbing others over their objections. These situations do 
not include verbal threats or verbal attacks. 

(22) [(18)] Family members--An individual related to an-
other individual within the third degree of consanguinity or affinity. For 
the definitions of consanguinity and affinity, see Chapter 745 of this ti-
tle (relating to Licensing). The degree of the relationship is computed 
as described in Government Code, §573.023 (relating to Computation 
of Degree of Consanguinity) and §573.025 (relating to Computation of 
Degree of Affinity). 

(23) [(19)] Field trip--A group activity conducted away 
from the operation. 

(24) [(20)] Food service--The preparation or serving of 
meals or snacks. 

(25) [(21)] Full-time--At least 30 hours per week. 

(26) [(22)] Garbage--Food or items that when deteriorating 
cause offensive odors and/or attract rodents, insects, and other pests. 

(27) [(23)] General Residential Operation--A residential 
child-care operation that provides child care for 13 or more children 
or young adults. The care may include treatment services and/or 
programmatic services. These operations include formerly titled 
emergency shelters, operations providing basic child care, residential 
treatment centers, [operations serving children with mental retarda-
tion,] and halfway houses. 

(28) Governing body--A group of persons or officers of the 
corporation or other type of business entity having ultimate authority 
and responsibility for the operation. 

(29) [(24)] Group of children--Children assigned to a spe-
cific caregiver or caregivers. Generally, the group stays with the as-
signed caregiver(s) throughout the day and may move to different ar-
eas throughout the operation, indoors and out. For example, children 
who are assigned to specific caregivers occupying a unit or cottage are 
considered a group. 
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(30) [(25)] Health-care professional--A licensed physi-
cian, licensed [registered nurse with appropriate] advanced practice 
registered nurse, physician's assistant, [authorization from the Texas 
Board of Nursing, a] licensed vocational nurse (LVN), licensed regis-
tered nurse (RN), or other licensed medical personnel providing health 
care to the child within the scope of the person's [his] license. This 
does not include medical doctors or medical personnel not licensed to 
practice in the United States. 

(31) [(26)] High-risk behavior--Behavior of a child that 
creates an immediate safety risk to self or others. Examples of 
high-risk behavior include suicide attempt, self-abuse, physical ag-
gression causing bodily injury, chronic running away, substance abuse 
[drug addiction], fire-setting, and sexual aggression or perpetration. 

(32) [(27)] Human services field--A field of study that con-
tains coursework in the social sciences of psychology and social work 
including some counseling classes focusing on normal and abnormal 
human development and interpersonal relationship skills from an ac-
credited college or university. Coursework in guidance counseling 
does not apply. 

(33) [(28)] Immediate danger--A situation where a prudent 
person would conclude that bodily harm would occur if there were no 
immediate interventions. Immediate danger includes a serious risk of 
suicide, serious physical injury to self or others, or the probability of 
bodily harm resulting from a child running away if less than [under] 10 
years old chronologically or developmentally. Immediate danger does 
not include: 

(A) Harm that might occur over time or at a later time; 
or 

(B) Verbal threats or verbal attacks. 

(34) [(29)] Infant--A child from birth through 17 months. 

(35) [(30)] Livestock--An animal raised for human con-
sumption or an equine animal. 

(36) [(31)] Living quarters--A structure or part of a struc-
ture where a group of children reside, such as a building, house, cottage, 
or unit. 

(37) Mechanical restraint--A type of emergency behavior 
intervention that uses the application of a device to restrict the free 
movement of all or part of a child's body in order to control physical 
activity. 

(38) [(32)] Mental health professional--Refers to: 

(A) A psychiatrist licensed by the Texas Medical 
Board; 

(B) A psychologist licensed by the Texas State Board 
of Examiners of Psychologists; 

(C) A master's level social worker or higher licensed by 
the Texas State Board of Social Work Examiners; 

(D) A professional counselor licensed by the Texas 
State Board of Examiners of Professional Counselors; 

(E) A marriage and family therapist licensed by the 
Texas State Board of Examiners of Marriage and Family Therapists; 
and 

(F) A master's level or higher nurse licensed as an Ad-
vanced Practice Registered Nurse by the Texas Board of Nursing and 
board certified in Psychiatric/Mental Health. 

(39) [(33)] Non-ambulatory--A child that is only able to 
move from place to place with assistance, such as a walker, crutches, a 
wheelchair, or prosthetic leg. 

(40) [(34)] Non-mobile--A child that is not able to move 
from place to place, even with assistance. 

(41) [(35)] Operation--General residential operations, in-
cluding [and] residential treatment centers. 

(42) Owner--The sole proprietor, partnership, or corpora-
tion or other type of business entity who owns the operation. 

(43) [(36)] Parent--A person who [that] has legal responsi-
bility for or legal custody of a child, including the managing conserva-
tor or legal guardian. 

(44) Partnership--A partnership may be a general partner-
ship, (general) limited liability partnership, limited partnership, or lim-
ited partnership as limited liability partnership. 

(45) Permit holder--The owner of the operation that is 
granted the permit. 

(46) Permit is no longer valid--For purposes of this chapter, 
a permit remains valid through the renewal process. A permit only 
becomes invalid when your operation voluntarily closes or is required 
to close through an enforcement action in Subchapter L of Chapter 745 
(relating to Enforcement Actions). 

(47) [(37)] Person legally authorized to give consent--The 
person legally authorized to give consent by the Texas Family Code or 
a person authorized by the court. 

(48) Personal restraint--A type of emergency behavior in-
tervention that uses the application of physical force without the use of 
any device to restrict the free movement of all or part of a child's body 
in order to control physical activity. Personal restraint includes escort-
ing, which is when a caregiver uses physical force to move or direct a 
child who physically resists moving with the caregiver to another lo-
cation. 

(49) [(38)] Physical force--Pressure applied to a child's 
body that reduces or eliminates the child's ability to move freely. 

(50) [(39)] PRN--A standing order or prescription that ap-
plies "pro re nata" or "as needed according to circumstances." 

(51) Prone restraint--A restraint in which the child is placed 
in a chest-down hold. 

(52) [(40)] Psychosocial assessment--An evaluation by a 
mental health professional of a child's mental health that includes a: 

(A) Clinical interview of the child; 

(B) Diagnosis from the Diagnostic and Statistical 
Manual of Mental Disorders 5 (DSM-5), or statement that rules out a 
DSM-5 diagnosis; 

(C) Treatment plan for the child, including whether 
further evaluation of the child is needed (for example: is a psychi-
atric evaluation needed to determine if the child would benefit from 
psychotropic medication or hospitalization; or is a psychological 
evaluation with psychometric testing needed to determine if the child 
has a learning disability [disabilities] or an intellectual disability 
[disabilities]); and 

(D) Written summary of the assessment. 

(53) Re-evaluate--Re-assessing all factors required for the 
initial evaluation for the purpose of determining if any substantive 
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changes have occurred. If substantive changes have occurred, these 
areas must be fully evaluated. 

(54) [(41)] Regularly--On a recurring, scheduled basis. 
Note: For the definition for "regularly or frequently present at an 
operation" as it applies to background checks, see §745.601 of this title 
(relating to What words must I know to understand this subchapter?). 

(55) [(42)] Residential Treatment Center (RTC)--A gen-
eral residential operation for 13 or more children or young adults that 
exclusively provides treatment services for children with emotional 
disorders. 

(56) [(43)] Sanitize--The use of a product (usually a disin-
fecting solution) registered by the Environmental Protection Agency 
(EPA) that substantially reduces germs on inanimate objects to lev-
els considered safe by public health requirements. Many bleach and 
hydrogen peroxide products are EPA-registered. You must follow the 
product's labeling instructions for sanitizing (paying particular atten-
tion to any instructions regarding contact time and toxicity on surfaces 
likely to be mouthed by children, such as toys and crib rails). For an 
EPA-registered sanitizing product or disinfecting solution that does not 
include labeling instructions for sanitizing (a bleach product, for exam-
ple), you must conduct these steps in the following order: [A four-step 
process that must be followed in the subsequent order:] 

(A) Washing with water and soap; 

(B) Rinsing with clear water; 

(C) Soaking in or spraying on a disinfecting solution for 
at least two minutes. Rinsing with cool water only those items that a 
child is likely to place in his mouth; and 

(D) Allowing the surface or item [article] to air-dry. 

(57) [(44)] School-age child--A child five years old or older 
who will attend school in August or September of that year. 

(58) [(45)] Seat belt--A lap belt and any shoulder strap in-
cluded as original equipment on or added to a motor vehicle. 

(59) Seclusion--A type of emergency behavior interven-
tion that involves the involuntary separation of a child from other res-
idents and the placement of the child alone in an area from which the 
resident is prevented from leaving by a physical barrier, force, or threat 
of force. 

(60) [(46)] Service plan--A plan that identifies a child's ba-
sic and specific needs and how those needs will be met. 

(61) Short personal restraint--A personal restraint that does 
not last longer than one minute before the child is released. 

(62) [(47)] State or local fire inspector--A fire official who 
is authorized to conduct fire safety inspections on behalf of the city, 
county, or state government. 

(63) [(48)] State or local sanitation official--A sanitation 
official who is authorized to conduct environmental sanitation inspec-
tions on behalf of the city, county, or state government. 

(64) [(49)] Substantial physical injury [bodily harm]--
Physical injury serious enough that a reasonable [prudent] person 
would conclude that the injury needs treatment by a medical profes-
sional, including dislocated, fractured, or broken bones; concussions; 
lacerations requiring stitches; second and third degree burns; and 
damages to internal organs. Evidence that physical injury is substan-
tial includes the location and/or severity of the bodily harm and/or 
age of the child. Substantial physical injury [required professional 
medical attention. It] does not include minor bruising, the risk of 

minor bruising, or similar forms of minor bodily harm that will resolve 
healthily without professional medical attention. 

(65) Supplements--Includes vitamins, herbs, and any sup-
plement labeled dietary supplement. 

(66) Supine restraint--Placing a child in a chest up restraint 
hold. 

(67) Swimming activities--Activities related to the use of 
swimming pools, wading/splashing pools, hot tubs, or other bodies of 
water. 

(68) [(50)] Toddler--A child from 18 months through 35 
months. 

(69) Trafficking victim--A child who has been recruited, 
harbored, transported, provided or obtained for the purpose of forced 
labor or commercial sexual activity, including any child subjected to 
an act or practice as specified in Penal Code §20A.02 or §20A.03. 

(70) Trauma informed care (TIC)--Care for children that 
is child-centered and considers the unique culture, experiences, and 
beliefs of the child. TIC takes into consideration: 

(A) The impact that traumatic experiences have on the 
lives of children; 

(B) The symptoms of childhood trauma; 

(C) An understanding of a child's personal trauma his-
tory; 

(D) The recognition of a child's trauma triggers; and 

(E) Methods of responding that improve a child's ability 
to trust, to feel safe, and to adapt to changes in the child's environment. 

(71) [(51)] Treatment director--The person responsible for 
the overall treatment program providing treatment services. A treat-
ment director may have other responsibilities and may designate treat-
ment director responsibilities to other qualified persons. 

(72) [(52)] Universal precautions--An approach to infec-
tion control where all human blood and certain human bodily [body] 
fluids are treated as if known to be infectious for HIV, HBV, and other 
blood-borne pathogens. 

(73) Unsupervised childhood activities--Childhood activi-
ties that a child in care participates in away from the operation and the 
caregivers. Childhood activities that an operation sponsors, conducts, 
or supervises are not unsupervised childhood activities. Unsupervised 
childhood activities may include playing sports, going on field trips, 
spending the night with a friend, going to the mall, or dating. Unsuper-
vised childhood activities may last one or more days. 

(74) [(53)] Vaccine-preventable disease--A disease that is 
included in the most current recommendations of the Advisory Com-
mittee on Immunization Practices of the Centers for Disease Control 
and Prevention. 

(75) [(54)] Volunteer--A person who provides: 

(A) Child-care services, treatment services, or pro-
grammatic services under the auspices of the operation without 
monetary compensation;[, including a "sponsoring family;"] or 

(B) Any type of services under the auspices of the op-
eration without monetary compensation when the person has unsuper-
vised access to a child in care. 

[(55) Water activities--Activities related to the use of 
splashing pools, wading pools, swimming pools, or other bodies of 
water.] 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(76) [(56)] Young adult--An adult whose chronological age 
is between 18 and 22 years, who is currently in a residential child-care 
operation, and who continues to need child-care services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604051 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. SERVICES 
40 TAC §748.61, §748.65 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.61. What types of services does Licensing regulate? 
We regulate the following types of services: 

(1) (No change.) 

(2) Treatment Services--In addition to child-care services, 
a specialized type of child-care services designed to treat and/or support 
children: 

(A) With Emotional Disorders who have a current 
DSM-5 diagnosis, such as mood disorders, psychotic disorders, or 
dissociative disorders, and [who] demonstrate two [three] or more of 
the following: 

[(i) A Global Assessment Functioning of 50 or be-
low;] 

[(ii) A current DSM diagnosis;] 

(i) [(iii)] Major self-injurious actions, including a 
[recent] suicide attempt within the last 12 months [attempts]; 

(ii) [(iv)] Difficulties that present a significant risk 
of harm to others, including frequent or unpredictable physical aggres-
sion; or 

(iii) [(v)] An additional DSM-5 [A primary] diag-
nosis of substance-related and/or addictive disorder with [substance 
abuse or dependency and] severe impairment [because of the substance 
abuse]; 

(B) With a DSM-5 diagnosis of Intellectual Disability 
that is [Disabilities, who have an intellectual functioning of 70 or below 
and are] characterized by prominent, severe [significant] deficits and 
pervasive impairment in one or more of the following areas: 

(i) Conceptual, social, and practical adaptive skills 
to include daily living and self-care [self care]; 

(ii) - (v) (No change.) 

(C) With a DSM-5 diagnosis of Autism Spectrum Dis-
order that is [Pervasive Developmental Disorder, which is a category 
of disorders (e.g. Autistic Disorder or Rett's Disorder)] characterized 
by prominent, severe deficits and pervasive impairment in one or more 
of the following areas of development: 

(i) Conceptual, social, and practical adaptive skills 
to include daily living and self-care [self care]; 

(ii) - (v) (No change.) 

(D) - (E) (No change.) 

(3) (No change.) 

§748.65. What children are eligible to participate in a transitional 
living program? 

[(a)] For a child to be eligible to participate in a transitional 
living program, the child must: 

(1) Be 14 years old or older; and 

(2) Not be receiving therapeutic camp services. 

[(b) For a child to be eligible to receive the level of caregiver 
supervision described in §748.1019 of this title (relating to What are 
the supervision requirements for a transitional living program?) or 
§748.1021 of this title (relating to When does a child who is in a tran-
sitional living program not need supervision?), the child must be 16 
years old or older.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604053 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER C. ORGANIZATION AND 
ADMINISTRATION 
DIVISION 1. PERMIT HOLDER 
RESPONSIBILITIES 
40 TAC §§748.101, 748.103, 748.105, 748.107, 748.109, 
748.111 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 
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♦ ♦ ♦ 

The repeals implement HRC §42.042. 

§748.101. What are my responsibilities as the permit holder before I 
begin operating? 

§748.103. What are my operational responsibilities as the permit 
holder? 

§748.105. What responsibilities do I have for personnel policies and 
procedures? 

§748.107. What must my conflict of interest policies include? 

§748.109. May I exceed my operation capacity? 

§748.111. May I provide child day care services? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604055 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION     
REQUIRED FOR THE APPLICATION PROCESS 
40 TAC §§748.101, 748.103, 748.105, 748.107, 748.109, 
748.111, 748.113, 748.115, 748.117, 748.119, 748.121, 
748.123, 748.125, 748.127, 748.129 
The new sections are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new sections implement HRC §42.042. 

§748.101. What plans must I submit for Licensing's approval as part 
of the application process? 

As part of the application process, you must submit the following plans 
to us for approval: 

(1) An operation plan that includes: 

(A) The location and telephone numbers of all of your 
general residential operations; and 

(B) A list of persons or officers and their titles who com-
prise the governing body, if applicable; 

(2) A fiscal plan that includes: 

(A) A detailed estimate of the operating costs of the op-
eration for the first three months; 

(B) Documentation of reserve funds or available credit 
at least equal to operating costs for the first three months; 

1. PLANS AND POLICIES

(C) An estimated 12-month budget of income and ex-
penses; and 

(D) Predictable funds sufficient for the first year of op-
eration; 

(3) A sketch of the operation's floor plan showing the di-
mensions and the purpose of all rooms and specifying where children 
and caregivers, if applicable, will sleep; and 

(4) An emergency evacuation and relocation plan that com-
plies with Division 6 of Subchapter O (relating to Emergency Evacua-
tion and Relocation). 

§748.103. What policies and procedures must I submit for Licens-
ing's approval as part of the application process? 

(a) You must develop the policies and procedures identified 
in subsection (b) of this section. Your policies and procedures must 
comply with or exceed the minimum standards specified in this chapter, 
Chapter 42 of the Human Resources Code, and Chapter 745 of this title 
(relating to Licensing), and any other applicable law. 

(b) As part of the application process, you must submit the 
following policies and procedures to us for our approval: 

(1) Policies and procedures related to record keeping, in-
cluding where the records will be located. The policies must be consis-
tent with Subchapter D of this chapter (relating to Reports and Records 
Keeping); 

(2) Personnel policies and procedures consistent with 
§748.105 of this title (relating to What are the requirements for my 
personnel policies and procedures?); 

(3) Conflict of interest policies consistent with §748.107 
of this title (relating to What must my conflict of interest policies in-
clude?); 

(4) Admission policies consistent with §748.109 of this ti-
tle (relating to What must my admission policies include?); 

(5) Child-care policies consistent with §748.111 of this title 
(relating to What child-care policies must I develop?); 

(6) Emergency behavior intervention policies consistent 
with §748.113 of this title (relating to What emergency behavior 
intervention policies must I develop if my operation is permitted to 
use emergency behavior intervention?); 

(7) Discipline policies consistent with §748.115 of this title 
(relating to What are the requirements for my discipline policies for 
children in care?); 

(8) Policies for a transitional living program, if applicable, 
consistent with §748.117 of this title (relating to What policies for a 
transitional living program must I develop?); 

(9) Volunteer policies consistent with §748.119 of this title 
(relating to What policies must I develop if I use volunteers?); 

(10) Abuse and neglect policies consistent with §748.121 
of this title (relating to What abuse and neglect policies must I de-
velop?); 

(11) Employee policies and procedures that protect chil-
dren from vaccine-preventable diseases. The policies must be consis-
tent with §748.123 of this title (relating to What must an employee 
policy for protecting children from vaccine-preventable diseases in-
clude?); 

(12) A weapons, firearms, explosive materials, and projec-
tiles policy consistent with Division 6 of Subchapter Q (relating to 
Weapons, Firearms, Explosive Materials, and Projectiles); and 
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(13) A tobacco and e-cigarette policy consistent with 
§748.1661 of this title (relating to What policies must I enforce 
regarding tobacco products and e-cigarettes?). 

§748.105. What are the requirements for my personnel policies and 
procedures? 

Your personnel policies and procedure must: 

(1) Include an organizational chart showing the adminis-
trative, professional, and staffing structures and lines of authority; 

(2) Include written job descriptions, including minimum 
qualifications and job responsibilities for each position; 

(3) Include a written professional staffing plan that: 

(A) Demonstrates that the number, qualifications, and 
responsibilities of professional positions, including the child-care ad-
ministrator, are appropriate for the size and scope of your services and 
that workloads are reasonable enough to meet the needs of the children 
in care; 

(B) Describes in detail the qualifications, duties, 
responsibilities, and authority of professional positions. For each 
position, the plan must show whether employment is on a full-time, 
part-time, or continuing consultative basis. For part-time and con-
sulting positions, the plan must specify the number of hours and/or 
frequency of services; 

(C) Documents your staffing patterns, including your 
child/caregiver ratios, hours of coverage, and plans for providing 
backup caregivers in emergencies; and 

(D) Identifies, if you provide treatment services, your: 

(i) Ability to have enough caregivers, including 
caregivers who are awake throughout the night to supervise children 
24 hours a day, including frequent one-to-one monitoring whenever 
necessary to meet the needs of a particular child; and 

(ii) Staffing patterns, including your child/caregiver 
ratios, hours of coverage, and plans for providing backup caregivers in 
emergencies; 

(4) Include written training requirements for employees 
and caregivers; 

(5) Include policies on whether your operation allows in-
dividual caregivers to take children away from the operation for day or 
overnight visits. The policy must require obtaining the parent's written 
approval prior to allowing overnight visits with staff. The policy must 
also address the issue outlined in §748.685(e) of this title (relating to 
What responsibilities does a caregiver have when supervising a child 
or children?); 

(6) Comply with background check requirements outlined 
in Subchapter F of Chapter 745 of this title (relating to Background 
Checks); 

(7) Require your employees to report serious incidents and 
suspected abuse, neglect, or exploitation. An employee who suspects 
abuse, neglect, or exploitation must report their suspicion directly to us 
and may not delegate this responsibility, as directed by Texas Family 
Code §261.101(b); 

(8) Require that all employees and consulting, contracting, 
and volunteer professionals who work with a child and others with ac-
cess to information about a child be informed in writing of their respon-
sibility to maintain child confidentiality; and 

(9) Include either the model drug testing policy or a written 
drug testing policy that meets or exceeds the criteria in the model policy 

provided in §745.4151 of this title (relating to What drug testing policy 
must my residential child-care operation have?). 

§748.107. What must my conflict of interest policies include? 
Your conflict of interest policies must include: 

(1) A code of conduct on the relationship between your op-
eration's owners (including members of the governing body, if appli-
cable), employees, contract service providers, children in placement, 
and children's families, including required parameters for entering into 
independent financial relationships or transactions; and 

(2) For corporations or other types of business entities, a 
statement that the majority of the voting members of the governing 
body must consist of persons who do not have a conflict of interest that 
would potentially interfere with objective decision making. Persons 
who have such a conflict of interest include the following: 

(A) Family members of: 

(i) An officer of the governing body; 

(ii) The administrator or executive director of the 
operation; or 

(iii) Any person with a controlling interest in the en-
tity's stock; or 

(B) If the governing body is a non-profit entity, persons 
who benefit financially from the operation, including persons employed 
by or working at the operation, paid consultants, subcontractors, and 
vendors. 

§748.109. What must my admission policies include? 
Your admission policies must include a description of each program 
you offer, including: 

(1) The program's goals and services provided, including 
whether the program accepts emergency admissions; and 

(2) The characteristics of the population the program 
serves, such as gender, age range, behaviors, and diagnoses. If the 
program includes treatment services, your policy must describe the 
type of treatment services the program is designed to treat, including 
emotional disorders, intellectual disability, autism spectrum disorder, 
primary medical needs, or trafficking victim services. 

§748.111. What child-care policies must I develop? 
You must develop policies that describe: 

(1) Visitation rights between the child and family members 
and the child and friends; 

(2) The child's right to correspond by mail with family 
members and friends, including any policies regarding mail restric-
tions and receipt of electronic messages and mail; 

(3) The child's right to correspond by telephone with family 
members and friends; 

(4) The child's right to receive and give gifts to family, 
friends, employees, or other children in care, including any restrictions 
on gifts; 

(5) How a child obtains clothing; 

(6) Personal possessions a child is or is not allowed to have, 
where the possessions may be stored, and search policies; 

(7) Emergency behavior intervention techniques if the use 
of emergency behavior intervention is permitted in your operation. The 
policy must be consistent with §748.113(5) of this title (relating to 
What emergency behavior intervention policies must I develop if my 
operation is permitted to use emergency behavior intervention?); 
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(8) Any religious program or activity that you offer, includ-
ing whether children must participate in the program or activity; 

(9) The plans for meeting the educational needs of each 
child; 

(10) When trips with caregivers away from the operation 
are allowed and what protocols will be used; 

(11) Program expectations and rules that apply to all chil-
dren, including an overview of your discipline policy; 

(12) Child grievance procedures; 

(13) The types and frequency of reports to parents; 

(14) Procedures for routine and emergency diagnosis and 
treatment of medical and dental problems; 

(15) Routine health care relating to pregnancy and child-
birth, if you admit and/or care for a pregnant child; 

(16) Your plan for providing health-care services to a child 
with primary medical needs; 

(17) Transitional living policies, if applicable; and 

(18) If applicable, how you will determine whether it is ap-
propriate for a child to use weapons, firearms, explosive materials, and 
projectiles. This information must be consistent with §748.103(b)(12) 
of this title (relating to What policies and procedures must I submit for 
Licensing's approval as part of the application process?). 

§748.113. What emergency behavior intervention policies must I de-
velop if my operation is permitted to use emergency behavior interven-
tion? 

At a minimum, you must develop emergency behavior intervention 
policies to implement the requirements in Subchapter N of this chap-
ter (relating to Emergency Behavior Intervention). The policies must 
include the following: 

(1) A complete description of emergency behavior inter-
ventions that you permit caregivers to use; 

(2) The specific techniques that caregivers can use; 

(3) The qualifications for caregivers who assume the re-
sponsibility for emergency behavior intervention implementation, in-
cluding required experience and training, and an evaluation component 
for determining when a specific caregiver meets the requirements of a 
caregiver qualified in emergency behavior intervention. You must have 
an on-going program to evaluate caregivers qualified in emergency be-
havior intervention and the use of emergency behavior interventions; 

(4) Your requirements for and restrictions on the use of per-
mitted emergency behavior interventions; 

(5) For the orientation required in §748.1209(b)(6) of this 
title (relating to What orientation must I provide a child?), how you 
will: 

(A) Explain and document to a child in a manner that 
the child can understand: 

(i) Who can use an emergency behavior interven-
tion; 

(ii) The actions a caregiver must first attempt to 
defuse the situation and avoid the use of emergency behavior inter-
vention; 

(iii) The situations in which emergency behavior in-
tervention may be used; 

(iv) The types of emergency behavior intervention 
you permit; 

(v) When the use of an emergency behavior inter-
vention must cease; 

(vi) What action the child must exhibit to be released 
from the emergency behavior intervention; 

(vii) The way to report an inappropriate emergency 
behavior intervention; 

(viii) The way to provide voluntary comments dur-
ing or after an emergency behavior intervention; and 

(ix) The process for making written comments after 
an emergency behavior intervention, such as comments regarding the 
incident that led to the emergency behavior intervention, the manner in 
which a caregiver intervened, and the manner in which the child was the 
subject or to which they were a witness. You may create a standardized 
form that is easily accessible or give children the permission to submit 
comments on regular paper; and 

(B) Obtain each child's input on preferred de-escalation 
techniques that caregivers can use to assist the child in the de-escalation 
process; 

(6) That you will either: 

(A) Post in a place where children and adult clients can 
view them, the emergency behavior interventions that you permit at 
your operation; or 

(B) Provide the children and adult clients at admission a 
personal copy of the operation's emergency behavior intervention poli-
cies; 

(7) Requirements that caregivers must attempt less restric-
tive and less intrusive emergency behavior interventions as preventive 
measures and de-escalating interventions to avoid the use of emergency 
behavior intervention; 

(8) Training for emergency behavior intervention. The pol-
icy must include a description of the emergency behavior interven-
tion training curriculum that meets the requirements in the rules of this 
chapter, the amount and type of training required for different levels of 
caregivers (if applicable), training content, and how the training will 
be delivered; and 

(9) Prohibitions for discharging or otherwise retaliating 
against: 

(A) An employee, child, adult client, resident, or other 
person for filing a complaint, presenting a grievance, or otherwise pro-
viding in good faith information relating to the misuse of emergency 
behavior intervention at the operation; or 

(B) A child, adult client, or resident because someone 
on behalf of the client or resident files a complaint, presents a grievance, 
or otherwise provides in good faith information relating to the misuse 
of emergency behavior intervention at the operation. 

§748.115. What are the requirements for my discipline policies for 
children in care? 
The discipline policies you develop for children in care must be con-
sistent with Subchapter M of this chapter (relating to Discipline and 
Punishment). The discipline policies you develop must also: 

(1) Guide caregivers and employees in the methods used 
for the discipline of children; 

(2) Integrate trauma informed care into the care, treatment, 
and management of each child; 
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(3) Include measures for positive responses to appropriate 
behavior; 

(4) Include the importance of nurturing behavior, stimula-
tion, and promptly meeting the child's needs; and 

(5) Include a statement that discipline of any type is not 
allowable for infants. 

§748.117. What policies for a transitional living program must I de-
velop? 

For operations who offer a transitional living program, you must de-
velop policies that address the following: 

(1) Criteria used to select participants for the program; 

(2) Supervision of participants consistent with §748.1019 
of this title (relating to What are the supervision requirements for a 
transitional living program?) and §748.1021 of this title (relating to 
When does a child who is in a transitional living program not need 
supervision?); 

(3) Expected behaviors of participants and consequences 
for failure to comply; 

(4) Training, education, and experiences to be achieved in 
the program; and 

(5) Roles of participants, employees, contract staff, and 
caregivers. 

§748.119. What policies must I develop if I use volunteers? 

If you use volunteers, you must develop policies that: 

(1) Include job descriptions and/or responsibilities for the 
volunteers; 

(2) Address qualifications, screening, and selection proce-
dures for the volunteers; 

(3) Address orientation and training programs for the vol-
unteers; 

(4) Address supervision of volunteers; and 

(5) Address volunteer contact with children in care. 

§748.121. What abuse and neglect policies must I develop? 

You must develop policies on preventing, recognizing, and responding 
to abuse and neglect of children, including: 

(1) Required annual training for employees; 

(2) Methods for increasing employee awareness of issues 
regarding child abuse and neglect, including warning signs that a child 
may be a victim of abuse or neglect; 

(3) Methods for increasing employee awareness of preven-
tion techniques for child abuse and neglect; 

(4) Strategies for coordination between the operation and 
appropriate community organizations; and 

(5) Actions that the parent of a child who is a victim of 
abuse or neglect should take to obtain assistance and intervention. 

§748.123. What must an employee policy for protecting children from 
vaccine-preventable diseases include? 

A policy for protecting the children in your care from vaccine-pre-
ventable diseases must: 

(1) Specify any vaccines that you have determined an em-
ployee must have for vaccine-preventable diseases based on the level 

of risk the employee presents to children by the employee's routine and 
direct exposure to children; 

(2) Require each employee to receive each specified vac-
cine that the employee is not exempt from having; 

(3) Include procedures for verifying whether an employee 
has complied with your policy; 

(4) Include procedures for an employee to be exempt from 
having a required vaccine because of: 

(A) Medical conditions identified as contraindications 
or precautions by the Centers for Disease Control and Prevention 
(CDC); or 

(B) Reasons of conscience, including a religious belief; 

(5) Include procedures that an exempt employee must fol-
low to protect children in your care from exposure to disease, such as 
the use of protective medical equipment, including gloves and masks, 
based on the level of risk the employee presents to children by the em-
ployee's routine and direct exposure to children; 

(6) Prohibit discrimination or retaliatory action against an 
exempt employee, except that required use of protective medical equip-
ment, including gloves and masks, may not be considered retaliatory 
action for purposes of this section; 

(7) Outline how you will maintain a written or electronic 
record of each employee's compliance with or exemption from your 
policy; and 

(8) State the disciplinary actions you may take against an 
employee who fails to comply with your policy. 

§748.125. What are the general requirements for my operation's poli-
cies and procedures? 

(a) The requirements for policies only apply to the operation's 
policies that are required or governed by this chapter. 

(b) All employees and caregivers must be aware of and follow 
your policies and procedures. 

§748.127. What requirements must I follow when adopting my oper-
ation's plans, policies, and procedures? 

(a) Your operation's plans, policies, and procedures must indi-
cate the date on which you adopted them and their effective date. 

(b) You must formalize the adoption of your operation's plans, 
policies, and procedures as appropriate for your type of ownership: 

(1) If you are a sole proprietor, you must sign them; 

(2) If you are a partnership, each partner must sign them; 
or 

(3) If you are a corporation or other type of business entity, 
the governing body must take a written action to adopt (sometimes this 
may be an order or the adoption may be included in the minutes of the 
governing body). 

§748.129. Can Licensing cite my operation for a deficiency if I fail 
to operate according to my approved plans, policies, and procedures? 
Yes, if you violate plans, policies, or procedures, then we may cite the 
relevant standard in Division 1 of this Subchapter (relating to Plans and 
Policies Required for the Application Process) as a deficiency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

TRD-201604056 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. GOVERNING BODY 
40 TAC §748.131, §748.133 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement HRC §42.042. 

§748.131. What are the specific responsibilities of the governing 
body? 

§748.133. After a permit has been issued, what subsequent informa-
tion regarding my governing body must I provide to Licensing, and 
when must I provide it? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604057 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. OPERATIONAL RESPONSIBILI-
TIES AND NOTIFICATIONS 
40 TAC §§748.151, 748.153, 748.155, 748.157 
The new sections are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new sections implement HRC §42.042. 

§748.151. What are my operational responsibilities? 

While you are operating, you must: 

(1) Have a designated full-time child-care administrator 
who meets the minimum qualifications of §748.531 of this title (relat-
ing to What qualifications must a child-care administrator meet?); 

(2) Operate according to your approved plans, policies, and 
procedures; 

(3) Maintain current, true, accurate, and complete records; 

(4) Allow us to inspect your operation during its hours of 
operation; 

(5) Not offer unrelated types of services that conflict or in-
terfere with the best interests of a child in care, a caregiver's responsi-
bilities, or operation space. If you offer more than one type of service, 
you must determine and document that no conflict exists; 

(6) Maintain liability insurance as required by the Human 
Resources Code, §42.049; and 

(7) Prepare the annual budget and control expenditures and 
ensure compliance with Division 3 of this subchapter (relating to Gen-
eral Fiscal Requirements). 

§748.153. What changes must I notify Licensing about regarding my 
operation? 

You must provide written notification to your Licensing Representa-
tive: 

(1) As soon as possible, but at least 30 days before you: 

(A) Change the legal structure of your operation or your 
governing body, if applicable; 

(B) Move your operation to another location; or 

(C) Change your operating hours; 

(2) As soon as possible, but at least 15 days before: 

(A) You make changes to the policies and procedures 
required in §748.103(b) of this title (relating to What policies and pro-
cedures must I submit for Licensing's approval as part of the application 
process?); 

(B) Changes are made to the operation's floor plan 
showing the dimensions and the purpose of all rooms and specifying 
where children and caregivers, if applicable, will sleep; and 

(C) Construction begins on adding a swimming pool or 
other permanent body of water; 

(3) As soon as possible, but no later than two days after: 

(A) You change your child-care administrator; 

(B) A new individual becomes a controlling person at 
your operation; 

(C) An individual ceases to be a controlling person at 
your operation; or 

(D) There is a significant change in the information we 
maintain about a controlling person, such as a name change or mailing 
address change; and 

(4) Within 24 hours of the child's placement, if you provide 
emergency care services and exceed capacity according to §748.155(b) 
of this title (relating to May I exceed my operation's capacity?). 

§748.155. May I exceed my operation's capacity? 

(a) The number of children and young adults in your care must 
not exceed the capacity stated on your permit, except as described in 
subsection (b) of this section. 
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(b) If you are licensed to provide emergency care services, you 
may temporarily exceed your licensed capacity for not more than 48 
hours to provide temporary care for a child needing emergency care 
services. 

(c) For the purpose of determining whether you exceed your 
capacity, the number of children in your care includes a caregiver's 
own children who are at the operation, if they share general living 
space, bedroom, and/or bathroom space with children in care, and any 
children receiving respite child-care services at an operation providing 
emergency care services. 

§748.157. May I provide child day care services? 

You may provide child day care services under the following condi-
tions: 

(1) You don't provide treatment services to children with 
emotional disorders; 

(2) You care for and supervise children who receive day 
care services separately from the children receiving residential ser-
vices; and 

(3) You have separate administrative employees and care-
givers for each program. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604058 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. GENERAL FISCAL 
REQUIREMENTS 
40 TAC §748.161, §748.163 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement HRC §42.042. 

§748.161. What are my fiscal requirements? 

§748.163. How often must I have a financial records review? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604059 

Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

40 TAC §748.161 
The new section is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new section implements HRC §42.042. 

§748.161. What are my fiscal requirements? 

(a) You must establish and maintain your operation on a sound 
fiscal basis, including: 

(1) Paying your employees timely; and 

(2) Making sure the needs of children in care are being met. 

(b) You must maintain complete financial records that comply 
with Generally Accepted Accounting Principles, including accounting 
for a child's money separately from the funds of your operation. You 
may not use a child's personal earnings, allowances, or gifts to pay 
for the child's room and board, unless such use is a part of the child's 
service plan and the child's parent approves it in writing. You must 
give or send the child's money to the child, parent, or next placement 
within 30 days of the child's discharge. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604060 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 4. REQUIRED POSTINGS 
40 TAC §748.191 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
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governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.191. What items must I post at my operation? 

The items listed below must be posted in a prominent and publicly 
accessible place where employees, children, parents, and others may 
easily view them at all times: 

(1) Your permit. An operation does not have to post its 
permit in its cottage homes, as long as it posts the permit at the main 
office location; 

(2) The Licensing notice Keeping Children Safe; and 

(3) Emergency and evacuation relocation plans posted in 
each building and living quarters used by children. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604061 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 5. POLICIES AND PROCEDURES 
40 TAC §§748.231, 748.233, 748.235, 748.237, 748.239, 
748.241 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement HRC §42.042. 

§748.231. What are the general requirements for my operation's poli-
cies? 

§748.233. What are the requirements for my admission policies? 

§748.235. What child-care policies must I develop? 

§748.237. What emergency behavior intervention policies must I de-
velop if the use of emergency behavior intervention is permitted at my 
operation? 

§748.239. What policies must I develop if I use volunteers? 

§748.241. What must a policy for protecting children from vaccine-
preventable diseases include? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 

TRD-201604062 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
DIVISION 1. REPORTING SERIOUS 
INCIDENTS AND OTHER OCCURRENCES 
40 TAC §§748.301, 748.303, 748.309, 748.313, 748.315 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.301. What is a serious incident? 

A serious incident is a non-routine occurrence that has or may have 
dangerous or significant consequences on the care, supervision, and/or 
treatment of a child. The different types of serious incidents are noted 
in §748.303 of this title (relating to When must I report and document 
a serious incident?). 

§748.303. When must I report and document a serious incident? 

(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made 
to the following entities, and the reporting and documenting must be 
within the specified time frames: 
Figure: 40 TAC §748.303(a) 

(b) If there is a medically pertinent incident, such as a seizure, 
that does not rise to the level of a serious incident, you do not have 
to report the incident but you must document the incident in the same 
manner as a serious incident. 

(c) [(b)] If there is a serious incident involving an adult resi-
dent, you do not have to report the incident to Licensing, but you must 
document the incident in the same manner as a serious incident. You 
do have to report the incident to: 

(1) Law [law] enforcement, as outlined in the chart above;[. 
You also have to report the incident to the] 

(2) The parents, if the adult resident is not capable of mak-
ing decisions about the resident's [his] own care; and[.] 

(3) Adult Protective Services through the Texas Abuse and 
Neglect Hotline if there is reason to believe the adult resident has been 
abused, neglected or exploited. 

(d) [(c)] You must report and document the following types of 
serious incidents involving your operation, an employee, a professional 
level service provider, contract staff, or a volunteer to the following 
entities within the specified time frame: 
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Figure: 40 TAC §748.303(d) 
[Figure: 40 TAC §748.303(c)] 

§748.309. How do I make a report of a serious incident or occurrence 
to Licensing? 

[(a)] All serious incident reports must be made directly to the 
Texas [Child] Abuse and Neglect Hotline.[; and] 

[(b) Occurrences that are required to be reported to Licensing 
in writing must be forwarded to your Licensing representative (See 
§748.307(2) and (3) of this title (relating to When must I report other 
occurrences?)).] 

§748.313. What additional documentation must I include with a writ-
ten serious incident report? 
You must include the following additional documentation with a writ-
ten serious incident report, as applicable: 
Figure: 40 TAC §748.313 

§748.315. How long [Where] must I keep incident reports? 
[(a)] You must keep the incident reports on file at the operation 

for two years. The reports must be easily accessible to Licensing upon 
request. 

[(b) You must permit Licensing to make a copy of incident 
reports, as requested.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604063 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 
40 TAC §748.307 
The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements HRC §42.042. 

§748.307. When must I report other occurrences? 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604064 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. OPERATION RECORDS 
40 TAC §748.341 
The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements HRC §42.042. 

§748.341. If I keep electronic records, what procedures must I have 
for those records? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604065 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

40 TAC §§748.341, 748.343, 748.345, 748.347 
The new sections are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new sections implement HRC §42.042. 

§748.341. What are the retention requirements for my operation's 
policies? 

(a) You must maintain a copy of your policies and procedures 
at the operation. They must be available for review by employees, 
contract staff, caregivers, Licensing, or your clients, upon request. 

(b) You must maintain copies of all current and previous poli-
cies for at least two years. 

§748.343. What policies and procedures must I have for protecting 
records? 

You must have policies and procedures for: 

(1) Protecting paper and electronic records from destruc-
tion and loss; and 

(2) Clarifying the persons: 
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(A) Within your operation who are authorized to access 
records; and 

(B) Outside of your operation who are authorized by 
law to have access to records. 

§748.345. What additional policies and procedures must I have for 
electronic records? 

If you keep electronic records, you must develop policies and proce-
dures in addition to the requirements in §748.343 of this title (relating 
to What policies and procedures must I have for protecting records?). 
These policies and procedures must address: 

(1) What records must be in the external paper file and what 
records can be stored in the electronic file; 

(2) Computer security systems, including confidentiality, 
passwords, and employee procedures to ensure the security of the sys-
tem; 

(3) Requirements for routine back-up of data; 

(4) Anti-virus protection systems; and 

(5) Limit access to your electronic files to persons within 
your operation authorized to see specific information in an electronic 
file. 

§748.347. Are electronic signatures allowed? 

Yes, you may use electronic and digital signatures, including approvals 
by e-mail and electronic approvals. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604066 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. PERSONNEL RECORDS 
40 TAC §748.361, §748.363 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.361. Where must I maintain personnel records? 

(a) You must maintain all active personnel records at the op-
eration. [This may include electronic records per §748.341 of this title 
(relating to If I keep electronic records, what procedures must I have 
for those records?).] 

(b) - (d) (No change.) 

(e) You must maintain in the main office of the operation a 
master list of active and archived personnel records with a notation 
of the [and their] location of those records [in the main office of the 
operation]. 

§748.363. What information must the personnel record of an em-
ployee include? 
For each employee, the personnel record must include: 

(1) - (6) (No change.) 

(7) A statement signed and dated by the employee docu-
menting that the employee has read a copy of the operational policies 
required by §748.103 of this title (relating to What policies and proce-
dures must I submit for Licensing's approval as part of the application 
process?);[:] 

[(A) Operational policies; and] 

[(B) Personnel policies;] 

(8) A statement signed and dated by the employee 
indicating [documenting:] 

[(A)] [That] the employee must immediately report any 
suspected incident of child abuse, neglect, or exploitation to the Texas 
[Child] Abuse and Neglect Hotline and to the operation's administrator 
or administrator's designee; [and] 

[(B) The date the employee attended pre-service train-
ing in measures to prevent, identify, treat, and report suspected occur-
rences of child abuse (including sexual abuse), neglect, and exploita-
tion, as required by §748.881(2) of this title (relating to What cur-
riculum components must be included in the general pre-service train-
ing?);] 

(9) - (10) (No change.) 

(11) A record of training, including the date of the training, 
the number of [and] training hours, and the curriculum covered; 

(12) Any documentation of the person's performance 
[tenure] with the operation; and 

(13) The date and reason for the person's separation, if ap-
plicable. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604067 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 4. CHILD RECORDS 
40 TAC §748.393, §748.395 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
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the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.393. How must I maintain an active child record? 

(a) You must keep active child records at the operation where 
the child is receiving services. This may include electronic records 
[per §748.341 of this title (relating to If I keep electronic records, what 
procedures must I have for those records?)]. 

(b) On an on-going basis, you must ensure that each child's 
record: 

(1) - (2) (No change.) 

[(3) Includes the date of each data entry and the name of 
the employee who makes the data entry;] 

(3) [(4)] Is kept accurate and current; 

(4) [(5)] Is locked and kept in a safe location; and 

(5) [(6)] Is kept confidential as required by law. 

§748.395. How current must a child's record be? 

All documentation must be in the record: 

(1) No later than 30 days after the occurrence or event; or 

[(2) Within 15 days from the end of the month for monthly 
summaries; or] 

(2) [(3)] As otherwise specified in this chapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604068 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 5. RECORD RETENTION 
40 TAC §748.435 
The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements HRC §42.042. 

§748.435. What procedures must I have for protecting records? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604069 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER E. PERSONNEL 
DIVISION 1. GENERAL REQUIREMENTS 
40 TAC §748.501 
The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements HRC §42.042. 

§748.501. What must my written professional staffing plan include? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604070 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

40 TAC §748.505 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.505. What minimum qualifications must all employees meet? 

(a) (No change.) 
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(b) Each employee [who is regularly or frequently present 
while children are in care] must: 

(1) - (4) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604071 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. CHILD-CARE ADMINISTRATOR 
40 TAC §§748.533, 748.535, 748.539 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.533. Can a child-care administrator be an administrator for 
two residential child-care programs? 

(a) (No change.) 

(b) An operation that provides emergency care services must 
designate an employee in the staffing plan that is solely responsible 
for administering those services. This employee must have the experi-
ence and background to be able to perform the child-care administrator 
responsibilities. See §748.535 of this title (relating to What responsi-
bilities must the child-care administrator [designated to be responsible 
for the on-site administration of the operation] have?). A designated 
employee, other than the child-care administrator for the operation, is 
not required if the emergency care services program has a capacity of 
not more than 30 children. 

§748.535. What responsibilities must the child-care administrator 
[designated to be responsible for the on-site administration of the 
operation] have? 
The child-care administrator must: 

(1) (No change.) 

(2) Be responsible for or assign responsibility for: 

(A) - (D) (No change.) 

(E) Administering and managing the operation accord-
ing to your [the] policies [adopted by the governing body]; 

(F) - (H) (No change.) 

§748.539. Who must have overall administrative responsibility when 
the child-care administrator is absent on a frequent and/or extended 
basis? 

[(a)] When the child-care administrator is absent on a frequent 
and/or extended basis, the [The child-care] administrator must desig-
nate an employee that has a Child-Care Administrator's License to be 
responsible for the overall administration of the operation while the ad-
ministrator is absent [on a frequent and/or extended basis]. 

[(b) The designee must be a Licensed Child-Care Administra-
tor as required in Chapter 43 of the Human Resources Code]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604072 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. PROFESSIONAL LEVEL 
SERVICE PROVIDERS 
40 TAC §§748.563, 748.571, 748.575 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.563. What professional qualifications must a professional level 
service provider have in order to perform professional level service 
activities? 

(a) - (b) (No change.) 

(c) To provide services for any other children, a professional 
level service provider must have the following qualifications: 
Figure: 40 TAC §748.563(c) 

[(d) A person who is a professional level service provider at 
your operation on or before the effective date of these rules may have 
the following qualifications in lieu of those set forth in subsection (c) 
of this section:] 
[Figure: 40 TAC §748.563(d)] 

§748.571. What are the responsibilities of a registered nurse at an 
operation that provides services to a child with primary medical needs? 

The responsibilities of a registered nurse include: 

(1) (No change.) 

(2) Leading or participating in the service planning process 
for the child's care [including registered nurse delegation of tasks or 
exemption from the registered nurse delegation in compliance with 22 
TAC, Chapters 224 and 225 of the Texas Board of Nurse Examiners 
rules]; 
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(3) - (9) (No change.) 

§748.575. In what circumstances may a physician or registered nurse 
(including an advanced practice registered nurse) delegate nursing 
tasks to unlicensed caregivers? 
The physician or registered nurse may delegate nursing tasks to unli-
censed caregivers only if all delegation criteria are met for the task to 
be delegated, including, but not limited to: 

[(1) Compliance with 22 TAC, Chapters 224 and 225 of the 
Texas Board of Nurse Examiners rules;] 

(1) [(2)] The nursing task is one that a reasonable and pru-
dent physician or registered nurse would find is within the scope of 
sound nursing judgment to delegate; 

(2) [(3)] The physician or registered nurse determines that 
the nursing task can be properly and safely performed by the unlicensed 
caregiver without jeopardizing the child's welfare; 

(3) [(4)] The operation employing or contracting with the 
unlicensed caregivers develops and follows a protocol, with input from 
a physician or registered nurse, for the instruction and training of un-
licensed caregivers performing nursing tasks. The protocol must ad-
dress: 

(A) An established mechanism for identifying those in-
dividuals to whom nursing tasks may be designated; 

(B) The manner in which the instruction addresses the 
complexity of the delegated task; 

(C) The manner in which the unlicensed caregivers 
demonstrate the competency of the delegated task; and 

(D) The mechanism for re-evaluation of the compe-
tency; 

(4) [(5)] The training protocol recognizes that the final de-
cision as to what nursing tasks can be safely delegated in any specific 
situation is within the specific scope of the physician's or registered 
nurse's judgment; and 

(5) [(6)] A physician or registered nurse must instruct un-
licensed caregivers in performing nursing tasks. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604073 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 4. TREATMENT DIRECTOR 
40 TAC §748.605 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-

vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.605. What qualifications must a treatment director have? 

(a) A treatment director that provides or oversees treatment 
services for children with intellectual disabilities [mental retardation] 
or children with autism spectrum disorder [pervasive developmental 
disorders] must be: 

(1) (No change.) 

(2) Certified by the Texas Education Agency as an edu-
cation diagnostician, have a master's degree in special education or a 
human services field, and have three years of experience working with 
children with intellectual disabilities [mental retardation] or autism 
spectrum [a pervasive developmental] disorder. 

(b) - (c) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604075 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 5. CAREGIVERS 
40 TAC §748.681 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.681. What minimum qualifications must a caregiver meet? 

Each employee must meet the following qualifications before you can 
count the employee [him] in the child/caregiver ratio: 

(1) (No change.) 

(2) Have either: 

(A) A high school diploma or high school equivalency, 
such as a General Educational Development (GED) [one of the follow-
ing] from a program recognized by the Texas Education Agency (TEA), 
the Texas Private School Accreditation Commission TPSAC), or other 
similar [a public] educational entity from another state; or [outside of 
Texas:] 
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(B) Documentation to verify high school equivalency 
from home schooling. The documentation must adequately address ba-
sic competencies that would be otherwise met by a high-school diploma 
or a GED, including basic reading, writing, and math skills; and 

[(A) High school diploma; or] 

[(B) High school equivalency, such as a General Edu-
cational Development (GED); and] 

(3) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604077 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 6. CONTRACT STAFF AND 
VOLUNTEERS 
40 TAC §§748.721, 748.724, 748.725, 748.729, 748.731 
The amendments and new sections are proposed under Hu-
man Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation and 
provision of services by the health and human services agencies, 
including the Department of Family and Protective Services; and 
HRC §40.021, which provides that the Family and Protective 
Services Council shall study and make recommendations to the 
Executive       
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments and new sections implement HRC §42.042. 

§748.721. What are the requirements for a volunteer? 

(a) (No change.) 

(b) The personnel record must include a statement signed and 
dated by the volunteer indicating the volunteer [he] must immediately 
report any suspected incident of abuse, neglect, or exploitation to the 
Texas [Child] Abuse and Neglect Hotline and the operation's admin-
istrator or administrator's designee. An internal reporting policy may 
not require or allow a person to delegate [the delegation of] the person's 
responsibility to report suspected abuse, neglect, or exploitation. 

[(c) If the volunteer provides short-term services through an 
agency or an organization, you must determine that the organization or 
agency's policies meet the intent of these rules before the volunteer can 
have contact with children.] 

§748.724. When is a volunteer or contractor who is a part of another 
organization subject to my policies and procedures? 

(a) A volunteer or contractor who is part of another organiza-
tion is subject to your policies and procedures unless that organization 
provides screening, training, and supervision to the volunteer/contrac-
tor that are adequate to protect the health and safety of children. Before 
the volunteer/contractor can have contact with children: 

Commissioner and the Commissioner regarding rules

(1) The volunteer/contractor must meet the relevant re-
quirements of your policies and procedures; or 

(2) You must confirm the organization provides adequate 
screening, training, and supervision. 

(b) An organization may be another licensed operation. 

§748.725. Can a volunteer, a volunteer's family, or a sponsoring fam-
ily take [Is a family or organization that invites] a child in care for an 
overnight or weekend visit [a "volunteer"]? 

(a) Yes, but when [When] a volunteer, a volunteer's family, or 
a sponsoring family [or organization] takes a child who is in care for 
an overnight or weekend visit, this is [not] a volunteer activity. 

(b) Neither the volunteer nor the family would have to comply 
with employee or caregiver requirements, but: 

(1) The volunteer and/or the family would have to meet the 
relevant background checks; and 

(2) In order for a volunteer or a family [or organization] to 
take a child out of care for more than 48 hours, you must get written 
approval from the parent. 

§748.729. What must I do when a child in care visits a volunteer or 
sponsoring family for a day or overnight? 

[(a)] If a child has a day or overnight visit with a volunteer, a 
volunteer's family, or sponsoring family, you must ensure that: 

(1) The child is properly supervised, properly fed and hy-
drated, and provided with safe housing accommodations, if applica-
ble;[.] 

(2) The child's health, safety, and well-being are protected; 
and[.] 

(3) Prior to the visit, the person responsible for the child 
during the visit has to receive the same information that you as a respite 
child-care services provider would receive, as specified in §748.4265 
of this title (relating to What information regarding a child must I re-
ceive prior to providing respite child-care services to that child?) [for 
emergency medical care, such as permission for emergency medical 
care, telephone numbers for the child's licensed physician(s), and med-
ication and treatment information]. 

[(4) Unless the volunteer is court-appointed, the volunteer 
must not remove the child from the operation for more than 48 hours 
without prior written approval of the child's parent.] 

[(b) When a child who is not in your care invites a child who 
is in your care for an overnight or weekend visit, this is not a volunteer 
activity. You must get prior written approval from the parent to con-
tinue a visit for more than 48 hours.] 

§748.731. May a person perform community service hours at my op-
eration? 

A person may not perform community service hours at your operation. 
For the purposes of this rule, community service includes service a 
person must perform because the person is on probation, parole, or 
otherwise required to perform the service through the courts because 
of criminal activity. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604078 
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Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

40 TAC §748.727, §748.731 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement HRC §42.042. 

§748.727. Is a "sponsoring family" program a volunteer program? 

§748.731. Can I use a volunteer that is on probation, parole, or re-
ferred for community service through the courts? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604079 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER F. TRAINING AND 
PROFESSIONAL DEVELOPMENT 
DIVISION 1. DEFINITIONS 
40 TAC §748.801 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.801. What do certain words and terms mean in this subchapter? 

The [These] words and terms used in this subchapter have the following 
meaning [meanings in this subchapter]: 

[(1) CEU--Continuing education unit.] 

(1) [(2)] CPR--Cardiopulmonary resuscitation. 

(2) [(3)] Hours--Clock hours. 

(3) [(4)] Instructor-led [Instructor led] training--Training 
that is characterized by the communication and interaction that takes 
place between the student and the instructor. It [and] must include an 
opportunity for the student to [timely] interact with the instructor to 
obtain clarifications and information beyond the scope of the training 
material. For such an opportunity to exist, the instructor must be able to 
answer [materials, including answering] questions, provide [providing] 
feedback on skills practice, provide [providing] guidance or informa-
tion on additional resources, and proactively interact [interacting] with 
students. Examples of this type of training include classroom training, 
on-line distance learning, video-conferencing, or other group learning 
experiences. 

(4) [(5)] Self-instructional [Self instructional] training--
Training that is designed to be used by one individual working alone 
and at the individual's [his] own pace to complete lessons or modules. 
Examples of this type of training include computer based training, writ-
ten materials, or video training. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604080 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. PRE-SERVICE EXPERIENCE 
AND TRAINING 
40 TAC §§748.861, 748.867, 748.869 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.861. What are the pre-service experience requirements for a 
caregiver? 

(a) (No change.) 

(b) If 25 or more children or 30% or more of your total popu-
lation of children in care are receiving treatment services, then a care-
giver must have 40 hours of supervised child-care experience in your 
operation and/or another [an] operation that provides the same treat-
ment services. Until the caregiver has met this [If the] 40-hour expe-
rience requirement, the caregiver: [is not met, before you may assign 
the person as the only caregiver responsible for a group of children, the 
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caregiver must have at least 40 total hours of supervised child-care ex-
perience from your operation and/or another operation that provides the 
same treatment services. Until the caregiver completes the supervised 
experience, an experienced caregiver must be physically available to 
supervise the caregiver at all times.] 

(1) May not be assigned as the only caregiver responsible 
for a group of children; 

(2) Must be supervised at all times by another caregiver 
who has already satisfied the 40-hour experience requirement; and 

(3) The supervised child-care experience must be docu-
mented in the appropriate personnel record. 

§748.867. Must I provide pre-service training to a caregiver or an 
employee who has previously worked in an operation? 

(a) A caregiver is exempt from completing the eight hours of 
general pre-service training if the caregiver [he] has been employed as 
a caregiver in a general residential operation [or residential treatment 
center] during the past 12 months. 

(b) A caregiver or an employee [working with children] does 
not have to complete the pre-service training regarding emergency be-
havior intervention if the caregiver or employee [he]: 

(1) Has been employed by a general residential operation 
[or residential treatment center] during the last 12 months; 

(2) - (3) (No change.) 

(c) (No change.) 

§748.869. What are the instructor requirements for providing pre-
service training? 

(a) The training must instructor-led. 

(b) [(a)] A qualified instructor must deliver the pre-service 
training. A qualified instructor must hold a generally recognized cre-
dential or possess documented knowledge and/or experience relevant 
to the training the instructor will provide. 

[(b) The training must be instructor led.] 

(c) - (d) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604081 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

DIVISION 4. GENERAL PRE-SERVICE 
TRAINING 
40 TAC §748.883, §748.885 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 

the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.883. What additional [If your operation cares for children 
younger than two years old, what additional curriculum components 
must be included in the] general pre-service training requirements 
are there for a caregiver who will care for children younger than two 
years old? 

You must ensure that each caregiver who provides care [If your op-
eration cares] for children younger than two years old receives[, the] 
general pre-service training on [curriculum must also include the fol-
lowing components]: 

(1) (No change.) 

(2) Understanding safe sleep environments and preventing 
[Preventing] sudden infant death syndrome; and 

(3) (No change.) 

§748.885. What additional [For caregivers that administer psy-
chotropic medication, what additional curriculum components must 
be included in the] general pre-service training requirements are there 
for a caregiver that administers psychotropic medication? 

Before a caregiver is permitted to administer psychotropic medication, 
you must ensure that each caregiver that administers psychotropic med-
ication receives general pre-service training on: [the caregiver must be 
trained on administering the medication. The training curriculum must 
include the following components]: 

(1) - (5) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604082 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 6. ANNUAL TRAINING 
40 TAC §§748.935, 748.937, 748.939, 748.941, 748.943, 
748.945 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 
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The amendments implement HRC §42.042. 

§748.935. When must a person complete the annual training? 

(a) Each person must complete the annual training: 

(1) Within 12 months from when you hire the person [the 
date of his employment]; and 

(2) During each subsequent 12-month period after the an-
niversary date of hire. 

(b) Alternately, you have the option of prorating the person's 
annual training requirements from the date of hire [employment] to the 
end of the calendar year or the end of the operation's fiscal year and 
then beginning a new 12-month period that coincides with the calendar 
or fiscal year. 

(c) (No change.) 

§748.937. What types of hours or instruction can be used to complete 
the annual training requirements? 

(a) If the training complies with the other rules in this division 
(relating to Annual Training), annual training may include hours or 
Continuing Education Units [CEUs] earned through: 

(1) - (2) (No change.) 

(3) Self-instructional training, excluding training on emer-
gency behavior intervention[, first-aid,] and CPR; 

(4) - (6) (No change.) 

(b) For annual training hours, you may count: 

(1) The hours of annual training that a person received at 
another [general] residential child-care operation [or residential treat-
ment center], if the person: 

(A) - (B) (No change.) 

(2) - (3) (No change.) 

(4) Any [The] hours of pre-service training that the person 
earned [earns] in addition to the required pre-service hours, although 
you may not carry over more than 10 hours of a person's pre-service 
training hours for use as annual training hours during the upcoming 
year;[. For example, if a person completes 24 hours of pre-service 
emergency behavior intervention training, and is required to obtain 16 
hours, that person may count eight of the hours toward annual training 
requirements;] 

(5) - (6) (No change.) 

(c) For annual training hours, you may not count: 

(1) Orientation training; 

(2) Required pre-service [Pre-service] training; 

(3) - (4) (No change.) 

(d) No more than one-half [one-third] of the required annual 
training hours may come from self-instructional training. No more than 
three hours of the self-instructional training may come from a person 
reading written materials or watching a video on their own. 

(e) (No change.) 

§748.939. Does Licensing approve training resources or trainers for 
annual training hours? 

No. We do not approve or endorse training resources or trainers for 
training hours. You must, however, ensure the employees receive re-
liable training relevant to the population of children served, which in-
cludes for both instructor-led training and self-instructional training: 

(1) - (4) (No change.) 

§748.941. What are the instructor requirements for providing annual 
training? 

(a) (No change.) 

(b) Transportation safety training must be instructor-led and 
provided by: 

(1) - (6) (No change.) 

§748.943. What areas or topics are appropriate for annual training? 

Other than the mandated topics, annual [Annual] training must be in 
areas appropriate to the needs of children for whom the operation or 
employee will be providing care, which may include: 

(1) - (5) (No change.) 

(6) Supervision and safety practices for [in the care of] chil-
dren in care; [or] 

(7) Preventing the spread of communicable diseases;[.] 

(8) Water safety; or 

(9) Administration of medication. 

§748.945. For a caregiver who administers [caregivers that admin-
ister] psychotropic medication, what annual training is required? 

If you permit a caregiver to administer psychotropic medication: 

(1) The caregiver's [His] annual training must meet the 
psychotropic medication training requirements in §748.885 of this title 
(relating to What additional general pre-service training requirements 
are there for a caregiver that administers psychotropic medication? 
[For caregivers that administer psychotropic medication, what ad-
ditional curriculum components must be included in the general 
pre-service training?]); and 

(2) The caregiver [He] must obtain the annual psychotropic 
medication training no later than 12 months after the caregiver's [his] 
last psychotropic medication training. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604083 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 7. FIRST-AID AND CPR 
CERTIFICATION 
40 TAC §748.985, §748.987 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
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Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.985. Who can provide first-aid and CPR certification? 
(a) The following may provide first-aid and CPR certification: 

(1) - (2) (No change.) 

(b) A caregiver may not obtain [first-aid or] CPR certification 
through self-instructional training. 

§748.987. What must the [first-aid and] CPR training include? 
(a) [First-aid and] CPR training/certification [training] and 

re-certification must consist of a curriculum that includes both written 
and hands-on skill-based instruction, practice [(for CPR, the practice] 
is through the use of a CPR mannequin[),] and testing. 

(b) CPR training/certification [training] and recertification 
must include CPR for children and adults. For operations that care 
for infants and/or admit children with infants, the training must also 
include CPR for infants. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604084 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

SUBCHAPTER G. CHILD/CAREGIVER 
RATIOS 
40 TAC §§748.1009, 748.1013, 748.1021 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.1009. How many caregivers must I employ? 
[(a)] You must employ an adequate number of qualified care-

givers to meet the needs of children, taking into account each child's 
age, medical, physical, and mental condition and other factors that af-
fect the amount of supervision the child requires, including enough 
caregivers to meet: 

(1) Child/caregiver ratios; and 

(2) All of their responsibilities required in §748.685 of this 
title (relating to What responsibilities does a caregiver have when su-
pervising a child or children?). 

[(b) If you provide treatment services, your professional 
staffing plan must identify your:] 

[(1) Ability to have enough caregivers, including care-
givers who are awake throughout the night to supervise children 
24 hours a day, including frequent one-to-one monitoring whenever 
necessary to meet the needs of a particular child; and] 

[(2) Staffing patterns, including your child/caregiver ratios, 
hours of coverage, and plans for providing backup caregivers in emer-
gencies.] 

§748.1013. How does a caregiver care for a child needing constant 
supervision during sleeping hours? 

(a) A caregiver must always be awake when caring for a child 
needing constant supervision, such as a medically fragile child or a 
child that is an immediate danger to self [himself] or others. 

(b) To facilitate continuous care for a child, the caregiver may 
move a child to a location where the caregiver can directly and contin-
uously supervise a child until there is no longer an immediate danger to 
self [himself] or others. The caregiver must provide comfortable sleep-
ing arrangements for the child. 

§748.1021. When does a child who is in a transitional living program 
not need supervision? 

(a) The child must be 16 years old or older. 

(b) [(a)] You must evaluate each child in a transitional living 
program to determine whether the child needs supervision. The evalu-
ation must: 

(1) Include a written plan defining the periods of time the 
child may be left unsupervised; 

(2) Include a written plan for addressing behavioral prob-
lems that a child may have while in the transitional living program; and 

(3) Identify how the child may contact the caregivers when 
caregivers are not physically present with the child, such as being avail-
able to the child by telephone or other means of contact. 

(c) [(b)] The child's service planning team must approve the 
evaluation. 

(d) [(c)] You must document the evaluation of the child and 
the approval in the child's record. You must review and update the 
evaluation during the child's service planning meetings. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604085 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER H. CHILD RIGHTS 
40 TAC §748.1101, §748.1105 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
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health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement HRC §42.042. 

§748.1101. What rights does a child in care have?
 
§748.1105. What provisions must I make for a child's personal care?
 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604086 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

40 TAC §§748.1101, 748.1103, 748.1109, 748.1117, 748.1119 
The new section and amendments are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The new section and amendments implement HRC §42.042. 

§748.1101. What rights does a child in care have? 
(a) A child's rights are cumulative of any other rights granted 

by law or other Licensing rules. 

(b) The following categories include the child's rights that you 
must adhere to: 

(1) Safety and care, including: 

(A) The right to good care and treatment that meets the 
child's needs in the most family-like setting possible; 

(B) The right to be free from abuse, neglect, and ex-
ploitation; and 

(C) The right to fair treatment; 

(2) Family contacts, including the right to maintain regu-
lar contact with the child's parents and siblings, unless restrictions are 
necessary because of the child's best interest, the decision of an appro-
priate professional, or a court order; 

(3) Living a normal life, including: 

(A) The right to be able to communicate in a language 
or any other means that is understandable to the child at admission or 
within a reasonable time after an emergency admission, if applicable, 
such as having a plan for an interpreter, having at least one person at 
the operation at all times who can communicate with the child in the 

child's            
the child's own language; 

(B) The right to receive educational services appropri-
ate to the child's age and developmental level; 

(C) The right to have the child's religious needs met; 

(D) The right to participate in childhood activities, in-
cluding unsupervised childhood activities away from the operation and 
the caregivers, that are appropriate for the child's age, maturity, and de-
velopmental level; 

(E) The right to privacy, including sending and receiv-
ing unopened mail, making and receiving phone calls, keeping a per-
sonal journal, and having visitors, unless the child's best interest, ap-
propriate professionals, or court order necessitates restrictions; 

(F) The right to personal care, hygiene, and grooming 
equipment and supplies and training in how to use them; 

(G) The right to have comfortable clothing, which is 
suitable to the child's age and size and similar to the clothing of other 
children in the community. Teenagers should have reasonable oppor-
tunities to select the clothing; 

(H) The right to clothing that protects the child against 
the weather; 

(I) The right to have personal items in the child's room 
and to get additional items within reasonable limits; 

(J) The right to personal space in the child's bedroom to 
store the child's clothes and belongings; 

(K) The right to be informed of search policies and be 
free of unreasonable searches and unreasonable removal of personal 
items; 

(L) Depending on the child's age and maturity, the right 
to seek employment, keep the child's own money, have a bank account 
in the child's name, and get paid for any work done for the operation as 
part of the child's service plan or vocational training, with the exception 
of assigned routine duties that relate to the child's living environment, 
such as cleaning the child's room, or other chores, or work assigned as 
a disciplinary measure; 

(M) The right to consent in writing before taking part 
in any publicity or fund raising activity for the operation, including the 
use of the child's photograph; 

(N) The right to refuse to make public statements show-
ing gratitude to the operation; and 

(O) The right to not be pressured to get an abortion, give 
up her child for adoption, or parent her child, if applicable; 

(4) Discipline, including: 

(A) The right to be free from any harsh, cruel, unusual, 
unnecessary, demeaning, or humiliating treatment or punishment. This 
means the child must not be: 

(i) Shaken; 

(ii) Subjected to or threatened with corporal punish-
ment, including spanking or hitting the child; 

(iii) Forced to do unproductive work that serves no 
purpose except to demean the child, such as moving rocks from one 
pile to another or digging a hole and then filling it in; 

(iv) Denied food, sleep, a bathroom, mail, or family 
visits as punishment; 

own language, or other means to communicate with the child in
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(v) Subjected to remarks that belittle or ridicule the 
child or the child's family; 

(vi) Threatened with the loss of placement or shelter 
as punishment; and 

(vii) Subjected to demeaning behavior to embarrass, 
control, harm, intimidate, or isolate the child. "Demeaning behav-
ior" may include using physical force, rumors, threats, or inappropriate 
comments; 

(B) The right to discipline that is appropriate to the 
child's age, maturity, and developmental level; and 

(C) The right to have restrictions or disciplinary poli-
cies explained to the child at admittance and when the measures are 
imposed; 

(5) Plans for the child while in care, including: 

(A) The right to have a comprehensive service plan that 
addresses the child's needs, including transitional and discharge plan-
ning; and 

(B) The right to actively participate in the development 
of the child's service plan within the limits of the child's comprehension 
and ability to manage the information. The child has the right to a copy 
or summary of the plan. A child 14 years of age or older has the right to 
review and sign the service plan, unless there is a reason not to provide 
the plan; 

(6) Medical care and records, including: 

(A) The right to medical, dental, vision, and mental 
health care and developmental services that adequately meet the child's 
needs. The right to request that the care or services be separate from 
adults (other than young adults) who are receiving services; 

(B) The right to be free of unnecessary or excessive 
medication; and 

(C) The right to confidential care and treatment, includ-
ing keeping medical records and operation records private and only dis-
cussing them when it is about the child's care; and 

(7) Complaints, including the right to make calls, reports, 
or complaints without interference, coercion, punishment, retaliation, 
or threats of punishment or retaliation. The child may make these calls, 
reports, or complaints anonymously. Depending upon the nature of the 
complaint, the child has the right to call, report, or complain to: 

(A) The DFPS Texas Abuse/Neglect Hotline at 1-800-
252-5400; 

(B) The HHSC Ombusman for Children and Youth Cur-
rently in Foster Care at 1-844-286-0769; 

(C) The DFPS Office of Consumer Affairs at 1-800-
720-7777; or 

(D) Disability Rights of Texas at 1-800-252-9108. 

§748.1103. How must I inform a child and the child's parents of their 
rights? 

(a) - (c) (No change.) 

(d) The person you are informing of the child's rights must sign 
a statement indicating that the person has read and understands these 
rights. A copy of a timely signed "CPS Rights of Children and Youth 
in Foster Care" will meet this standard. You must put the signed copy 
in the child's record. 

§748.1109. What right does a child have regarding contact with sib-
lings? 

(a) - (b) (No change.) 

(c) When you restrict sibling contact, you must include justifi-
cation in the child's record. Restrictions imposed by you that continue 
for more than 60 days must be re-evaluated every 60 days by a profes-
sional level service provider, who also must: [service plan and service 
plan reviews and updates. If a restriction imposed by you lasts more 
than 90 days, you must document the justification for continuing the 
restriction in the child's record at least every 90 days.] 

(1) Explain the reasons for the continued restrictions to the 
child; and 

(2) Document the reasons in the child's record. 

(d) (No change.) 

§748.1117. What must I document regarding a search? 

You must document the following in the child's record when you con-
duct a search under §748.1113(b) of this title (relating to Under what 
circumstances may I conduct a search for prohibited items or items that 
endanger a child's safety?): 

(1) - (8) (No change.) 

(9) The resolution of the issue with the child, including in-
creased supervision, additional counseling [therapy], or disciplinary 
consequences. 

§748.1119. What techniques am I prohibited from using on a child? 

Certain [You may not use any of the following] techniques must not be 
used on a child, including: 

(1) - (6) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604087 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER I. ADMISSION, SERVICE 
PLANNING, AND DISCHARGE 
DIVISION 1. ADMISSION 
40 TAC §§748.1205, 748.1207, 748.1209, 748.1211, 
748.1213, 748.1215, 748.1217, 748.1219, 748.1223, 748.1225 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 
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§748.1205. What information must I document in the child's record 
at admission? 

(a) You must include the following in the child's record at ad-
mission: 

(1) The child's name, gender, race, religion, and date of 
birth[, and birthplace]; 

[(2) Court orders establishing who is the managing conser-
vator for the child, if applicable;] 

(2) [(3)] The name, address, and telephone number of the 
managing conservator, the primary caregivers for the child, any person 
with whom the child is allowed to leave the operation, and any other 
individual who has the legal authority to consent to the child's medical 
care; 

(3) [(4)] The names, addresses, and telephone numbers of 
biological or adoptive parents, unless parental rights have been termi-
nated; 

(4) [(5)] The names, addresses, and telephone numbers of 
siblings; 

(5) [(6)] The date of admission; 

(6) [(7)] Medication the child is taking; 

(7) [(8)] The child's immunization record; 

(8) [(9)] Allergies, such as food, medication, sting, and 
skin allergies; 

(9) [(10)] Chronic health conditions, such as asthma or di-
abetes; 

(10) [(11)] Known contraindications to the use of restraint; 

(11) [(12)] Identification of the child's treatment needs, if 
applicable, and any additional treatment services or programmatic ser-
vices the child is receiving; 

(12) [(13)] Identification of the child's high-risk behav-
ior(s), if applicable, and the safety plan staff and caregivers will 
implement related to the behavior(s); 

(13) [(14)] A copy of the placement agreement, if applica-
ble; and 

(14) [(15)] Documentation of the attempt to notify 
the parent of the child's location as required by §748.1211(c)(3) 
[§748.1211(c)] of this title (relating to What information must I share 
with the parent at the time of placement?), if applicable. 

(b) - (c) (No change.) 

§748.1207. What is a placement agreement? 

(a) A placement agreement is your agreement with a child's 
parent or the child that defines your roles and responsibilities and au-
thorizes you to obtain or provide services for the child. The placement 
agreement must include: 

(1) Authorization permitting you to care for the child; 

(2) A medical consent form signed by a person legally au-
thorized by the Texas Family Code to provide consent; and 

(3) The reason for placement and anticipated length of time 
in care. 

(b) A placement agreement must be signed by the child's par-
ent, except as provided in subsection (c). 

(c) For a transitional living program, a child 16 years of age 
or older may sign the placement agreement on the child's own behalf, 

as provided in the Texas Family Code §32.203, without the consent of 
the child's parent if the child: 

(1) Resides separate and apart from the child's parent and 
manages the child's own financial affairs; 

(2) Is unmarried and pregnant; or 

(3) Is unmarried and a parent. 

§748.1209. What orientation must I provide a child? 

(a) (No change.) 

(b) Orientation must include information about your policies 
on the following: 

(1) - (11) (No change.) 

(12) A general daily schedule for routine activities for chil-
dren in care; and 

(13) Internal grievance [Grievance] procedures. 

(c) Orientation must include information on how to: 

(1) Make complaints to outside agencies; and 

(2) Contact parties to a child's case (i.e. caseworker, attor-
ney ad litem, guardian ad litem, CASA worker, etc.). 

(d) [(c)] You must document in the child's record when the ori-
entation occurred, any item [items] that the orientation did not include, 
and the reason that the orientation did not include that item. 

§748.1211. What information must I share with the parent at the time 
of placement? 

(a) At admission, you must provide the following policies to 
the parent placing the child: 

(1) Fee policies; 

(2) Emergency behavior intervention policies; 

(3) Discipline policies; and 

(4) Any other policies required by us, upon request of the 
parent. 

[(a) The parent must be able to determine whether your pro-
gram and/or practices are appropriate for the child and can meet the 
child's needs.] 

(b) At admission, you must [review and] provide and explain 
the following written information and policies [materials] to the parent 
placing the child [that explain]: 

(1) (No change.) 

(2) Your policies regarding the: 

(A) Use of volunteers or sponsoring families, if appli-
cable; 

(B) - (C) (No change.) 

(3) Information about the [The] parent's right to refuse to 
or withdraw consent for a child to participate in: 

(A) - (B) (No change.) 

(c) If you sign a placement agreement for a transitional living 
program with a child as specified in §748.1207 of this title (relating to 
What is a placement agreement?), then you: 

(1) Must share the policies noted in subsection (a) with the 
child, instead of the parent; 
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(2) Do not have to comply with subsection (b), but you 
must provide and explain to the child your policies regarding the: 

(A) Use of volunteers or sponsoring families, if appli-
cable; 

(B) Involvement of the child in any publicity and/or 
fund raising activity for the operation; and 

(C) Child's right to refuse to or withdraw consent to par-
ticipate in: 

(i) Research programs; and/or 

(ii) Publicity and/or fund raising activities for the 
operation; and 

(3) [(c)] Must [You must] attempt to notify the child's par-
ent [of a child you admit to a transitional living program] of the child's 
location, if the child was admitted without the consent of the parent[, 
as provided in Texas Family Code §32.203]. 

§748.1213. What information must I provide caregivers when I admit 
a child? 

(a) (No change.) 

(b) You must inform appropriate caregivers of any special 
needs, such as medical or dietary needs or conditions or supervision 
needs, and document that you shared the information with the care-
giver. 

§748.1215. When must I complete the admission assessment? 

(a) You must complete a non-emergency admission assess-
ment prior to admission. [according to the time frames required in 
§748.1217 of this title (relating to What information must an admission 
assessment include?). For an emergency admission assessment, see 
§748.1269 of this title (relating to For an emergency admission, when 
must I complete all of the requirements of an admission assessment?).] 

(b) (No change.) 

§748.1217. What information must an admission assessment in-
clude? 

(a) (No change.) 

(b) Prior to a child's non-emergency admission, an admission 
assessment must be completed which includes: 

(1) - (2) (No change.) 

(3) A description of the child's behavior, including appro-
priate and maladaptive behavior, and any high-risk behavior [posing a 
risk to self or others]; 

(4) - (5) (No change.) 

(6) Current mental health and substance abuse status, in-
cluding available results of any psychiatric evaluation, psychological 
evaluation, or psychosocial assessment [or psychiatric examination]; 

(7) - (8) (No change.) 

(9) Any applicable requirements of §748.1219 of this title 
(relating to What are the additional admission assessment requirements 
when I admit a child for treatment services?); 

(10) Documentation indicating efforts made to obtain any 
of the information in paragraphs (1) - (9) of this subsection, if any 
information is not obtainable; 

(11) - (13) (No change.) 

(14) The child's understanding of the placement; and 

(15) A determination of whether and how you can meet the 
[immediate] needs of the child.[; and] 

[(16) A rationale for the appropriateness of the admission.] 

(c) Prior to completing a child's initial service plan, the fol-
lowing information must be added to the admission assessment: 

(1) - (12) (No change.) 

(13) A recommended behavior management plan; and 

(14) A determination of whether and how you can meet the 
needs of the child, based on an evaluation of the child's special strengths 
and needs.[; and] 

[(15) A rationale for the appropriateness of the admission.] 

(d) - (e) (No change.) 

§748.1219. What are the additional admission assessment require-
ments when I admit a child for treatment services? 

When you admit a child for treatment services, you must do the fol-
lowing, as applicable: 
Figure: 40 TAC §748.1219 

§748.1223. What are the medical requirements when I admit a child 
into care? 

(a) You must ensure that the child has a medical examination 
by a health-care professional within 30 days after the date of admission. 
This exam is not required if you have documentation that the child has 
had a medical examination within the past year, including documenta-
tion in the child's health passport if the child [he] is in the department's 
[DFPS] conservatorship. 

(b) - (d) (No change.) 

§748.1225. What are the dental requirements when I admit a child 
into care? 

(a) If the child is younger than three years old and a health-care 
professional [physician] recommends a dental examination, then you 
must ensure that a dentist examines the child. 

(b) A child three years old or older must have a dental appoint-
ment scheduled with a dentist within 30 days after the date of admis-
sion, and the examination must occur within 90 days after the date of 
admission. A dental examination is not required if you have documen-
tation that the child has had a dental examination within the past year, 
including documentation in the child's health passport if the child [he] 
is in the department's [DFPS] conservatorship. 

(c) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604088 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. EMERGENCY ADMISSION 
40 TAC §748.1263, §748.1269 
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The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.1263. What constitutes an emergency admission to my opera-
tion? 

It is an emergency admission if [You may admit a child on an emer-
gency basis if the child]: 

(1) You must place the child within 72 hours; 

(2) [(1)] The child was [Is being] removed from a situation 
involving alleged abuse or neglect; 

(3) [(2)] The child is [Is] an alleged perpetrator of abuse 
and cannot be served in the child's current placement due to the child's 
[his] perpetrating behaviors; 

(4) [(3)] The child displays [Displays] behavior that is an 
immediate danger to self [himself] or others and cannot function or be 
served in his current setting; 

(5) [(4)] The child was [Is] abandoned and after exercis-
ing reasonable efforts, the child's identity cannot be immediately deter-
mined. You must document the [The] efforts made to obtain informa-
tion on the child's identity [must be documented] in the child's record; 

(6) [(5)] The child was [Is] removed from the child's [his] 
home or placement, and there is an immediate need to find a residence 
for the child; 

(7) [(6)] A law enforcement officer or juvenile probation 
officer [Is] released the child to your authorized emergency care pro-
gram [by a law enforcement or juvenile probation officer]; or 

(8) [(7)] The child is otherwise [Is] without adult care. 

§748.1269. For an emergency admission, when must I complete all 
of the requirements for an admission assessment? 

(a) (No change.) 

(b) In an emergency admission of a child receiving treatment 
services, the child must not continue in care for more than 30 days 
after the date of admission or 10 days after the date of admission 
for a residential treatment center, unless the child has received the 
[psychological,] psychiatric evaluation, psychological evaluation, 
psychosocial assessment, [psychometric] or medical [physician's] 
evaluation that is required by §748.1219 of this title (relating to What 
are the additional admission assessment requirements when I admit a 
child for treatment services?), and the evaluation or assessment indi-
cates manifestations of the disorder requiring treatment services. All 
evaluations and assessments must be signed, dated, and documented 
in the child's record. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604089 

Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. EDUCATIONAL SERVICES 
40 TAC §748.1303 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.1303. What responsibilities do I have for a child's individual 
educational needs? 
You must: 

(1) - (5) (No change.) 

(6) Let the parent know that an [Request] IEP (Individual 
Education Plan) meeting should be requested [meetings] if you are con-
cerned with the child's educational program or if the child does not ap-
pear to be making progress; and 

(7) Attend IEP meetings and other school staffings and 
conferences, if requested by the parent, to represent the child's ed-
ucational best interests, including the child being evaluated for and 
provided with related services needed to benefit from educational 
services, and positive behavior supports designed to decrease the need 
for negative disciplinary techniques or interventions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604090 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 4. SERVICE PLANS 
40 TAC §§748.1331, 748.1335, 748.1337, 748.1340, 
748.1341, 748.1345, 748.1349, 748.1351 
The amendments and new section are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§431.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
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Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The amendments and new section implement HRC §42.042. 

§748.1331. What are the requirements for a preliminary service 
plan? 

(a) You must complete a preliminary service plan that ad-
dresses the immediate needs of a child within 72 hours, such as 
supervision requirements, enrolling the child in school, or obtaining 
needed medical care or clothing[, within 72 hours of the child's 
admission]. 

(b) - (f) (No change.) 

§748.1335. When must I complete an initial service plan? 
You must complete the initial service plan within 45 [40] days after you 
admit the child. 

§748.1337. What must a child's initial service plan include? 
(a) You must base the child's initial service plan on the child's 

needs identified in the child's admission assessment and integrate 
trauma informed care in the care, treatment, and management of each 
child. The service planning team may prioritize the child's service 
planning goals and objectives based on the child's admission assess-
ment. However, any required service plan components not initially 
addressed must have a justification for the delay in addressing the 
needs. 

(b) The child's initial service plan must be documented in the 
child's record and include those items that a preliminary plan must in-
clude (see §748.1331 of this title (relating to What are the requirements 
for a preliminary service plan?)), and the items noted below for each 
specific type of service that you provide the child: 
Figure: 40 TAC §748.1337(b) 

[(c) For children receiving treatment services, the plan must 
address all of the child's waking hours.] 

§748.1340. Can the service planning team discuss to develop a 
child's service plan in separate meetings? 
Yes, the service planning team may meet in one meeting, two or more 
meetings, or in separate meetings, provided that each service planning 
team member is informed of the discussions and comments regarding 
the child's service plan that were made in each meeting. 

§748.1341. When must I inform the child's parent(s) of an initial ser-
vice plan meeting? 

(a) The [You must give the] child's parent(s) must have at least 
two weeks advance notice of the initial service plan meeting. 

(b) (No change.) 

§748.1345. What roles do professional level service providers have 
in service planning? 
The roles of professional level service providers in service planning 
include: 
Figure: 40 TAC §748.1345 

§748.1349. To [With] whom do I provide a copy of the child's [share 
the] initial service plan? 

(a) You must give a copy or summary of the initial service plan 
to the: 

(1) Child, when appropriate. At a minimum, you must give 
a copy or a summary of the plan to a child 14 years of age or older, 
unless there is justification for not providing the plan; 

(2) - (3) (No change.) 

(b) If you provide a copy or summary of the initial service plan 
to a child, the child must review and sign the plan. You must document 
if the child disagrees with the plan or refuses to sign it. 

(c) [(b)] If you do not provide a copy or summary of [share] 
the service plan to a [or summary with the] child, you must document 
your justification for not sharing the plan in the child's record. 

(d) [(c)] You must document in the child's record that you pro-
vided a copy or summary of the service plan to the child's parents. 

§748.1351. When must I implement a service plan? 
You must implement and follow an initial service plan as soon as all 
of the service planning team members have reviewed and signed the 
plan, but no later than 15 [10] days after the date of the scheduled 
service-planning meeting involving the parents and the child. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604091 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

DIVISION 5. SERVICE PLAN REVIEWS AND 
UPDATES 
40 TAC §§748.1381, 748.1385, 748.1386, 748.1389 
The amendments and new section are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§431.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The amendments and new section implement HRC §42.042. 

§748.1381. How often must I review and update a service plan? 
Except for when the child's placement within your operation changes 
because of a change in the child's needs, you must review and update 
the service plan as follows: 
Figure: 40 TAC §748.1381 

§748.1385. How do I review and update a service plan? 
To review and update a service plan, you must: 

(1) - (7) (No change.) 

[(8) Determine for children receiving treatment services 
for emotional disorders, pervasive developmental disorders, or pri-
mary medical needs whether to:] 

[(A) Continue the placement;] 

[(B) Continue the placement as child-care services;] 
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[(C) Transfer the child to a less restrictive setting; or] 

[(D) Refer the child to an inpatient hospital;] 

(8) [(9)] Evaluate the use and effectiveness of emergency 
behavior intervention techniques, if used, since the last service plan. If 
applicable, this evaluation must focus on: 

(A) The frequency, patterns, and effectiveness of types 
of emergency behavior interventions; 

(B) Strategies to reduce the need for emergency behav-
ior interventions overall; and 

(C) Specific strategies to reduce the need for use of per-
sonal and mechanical restraints, emergency medication, and/or seclu-
sion, where applicable; 

(9) [(10)] Document in the child's record the review and 
update of the plan; and 

(10) [(11)] Document the names of the persons participat-
ing in the review and update. 

§748.1386. Can an operation continue to review and update a child's 
previous service plan without creating a new service plan? 

Yes, a single service plan that continues throughout the time a child is 
in residential child care is acceptable, as long as you: 

(1) Complete a preliminary service plan as required by 
§748.1331 of this title (relating to What are the requirements for a 
preliminary service plan?) each time a child is admitted into your 
care; and 

(2) Continue to comply with the service plan review and 
update requirements in this division of this subchapter (relating to Ser-
vice Plan Reviews and Updates). 

§748.1389. How often must I re-evaluate the intellectual function-
ing of a child receiving treatment services for intellectual disabilities 
[mental retardation]? 

(a) - (b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604093 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

DIVISION 6. DISCHARGE AND TRANSFER 
PLANNING 
40 TAC §§748.1433, 748.1435, 748.1437 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 

Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.1433. Who must plan a child's non-emergency discharge or 
transfer? 

(a) - (c) (No change.) 

(d) If a child in your care is not receiving treatment services, 
you must inform the child [him] of the [his] non-emergency discharge 
or transfer at least four days prior to the date of the discharge or trans-
fer, unless your licensed child-care administrator or a professional level 
service provider has clear justification for not giving the child [him] 
such notice. The licensed child-care administrator or professional level 
service provider who determines the justification for the child not hav-
ing the advance notice of the discharge or transfer, must put the justi-
fication in writing and sign and date it. The justification must be in the 
child's record. 

(e) If a child in your care is receiving treatment services, you 
must inform the child [him] of the [his] non-emergency discharge or 
transfer at least four days prior to the date of the discharge or trans-
fer, unless your treatment director, three members of the child's service 
planning team, or the child's psychiatrist or psychologist has justifica-
tion for not giving the child [him] such notice. Whoever determines 
the justification for the child not having the advance notice of the dis-
charge or transfer must put the justification in writing and sign and date 
it. The justification must be in the child's record. 

§748.1435. How do I discharge or transfer a child who is an imme-
diate danger to self [himself] or others? 

An employee of your operation must accompany the child to the re-
ceiving operation, agency, or person unless the child's parent or law 
enforcement transports the child. 

§748.1437. What must I document in the child's record at the time of 
a discharge or transfer? 

At the time of a discharge or transfer, you must document the following: 

(1) - (2) (No change.) 

(3) For discharge, the name, address, telephone number, 
and relationship of the person to whom you discharge the child, un-
less the child legally consents to a [his] discharge. If the child legally 
consents to a [his] discharge and does not want to involve the child's 
parent(s), you must document this in the child's record; 

(4) - (7) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604094 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER J. CHILD CARE 
DIVISION 1. DENTAL CARE 

PROPOSED RULES August 26, 2016 41 TexReg 6445 
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40 TAC §748.1501 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.1501. What general dental requirements must my operation 
meet? 

(a) (No change.) 

(b) The child's record must include a written record of each 
dental examination that consists of [specifying the]: 

(1) A copy of the results of the dental examination; [Date 
of the examination;] 

[(2) Procedures completed;] 

(2) [(3)] Follow-up treatment recommended and any ap-
pointments scheduled; and 

(3) [(4)] A notation of the [The] child's refusal to accept 
dental treatment, if applicable.[; and] 

[(5) A copy of the results of the dental examination.] 

(c) For a child in the [DFPS] conservatorship of the depart-
ment, you must supplement any information already documented in 
the child's health passport in order to comply with subsection (b) of 
this section. In your written record for the child, you are not required 
to repeat information that is already in the child's health passport. 

(d) You must obtain follow-up dental work recommended by 
the dentist, such as treatment of cavities and cleaning. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604095 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. MEDICAL CARE 
40 TAC §§748.1531, 748.1539, 748.1541, 748.1543, 
748.1549, 748.1551 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 

§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.1531. What general medical requirements must my operation 
meet? 

(a) (No change.) 

(b) The child's record must include a written record of each 
medical examination that consists of [specifying]: 

(1) A copy of the results of the medical examination; [The 
date of the examination;] 

[(2) The procedures completed;] 

(2) [(3)] The follow-up treatment recommended and any 
appointments scheduled; 

(3) [(4)] A notation of the [The] child's refusal to accept 
medical treatment, if applicable; 

[(5) The results of the medical examination;] 

(4) [(6)] If the medical examination is a result of an injury 
or illness [medical incident], the documentation of the date, time, and 
circumstances surrounding the injury or illness [incident, including the 
date and time of the incident]; and 

(5) [(7)] Any other documentation provided by the health-
care professional who performed the examination. 

(c) For a child in the [DFPS] conservatorship of the depart-
ment, you must supplement any information already documented in 
the child's health passport in order to comply with subsection (b) of 
this section. In your written record for the child, you are not required 
to repeat information that is already in the child's health passport. 

(d) (No change.) 

§748.1539. What immunizations must a child in my care have? 

(a) Each child that you admit must meet and continue to meet 
the applicable immunization requirements as specified by [§42.043 of 
the Human Resources Code and] the Department of State Health Ser-
vices. 

(b) You must maintain current immunizations records for each 
child in your care, including any immunization exemptions or excep-
tions. [For a child in DFPS conservatorship, documentation in the 
child's health passport is sufficient.] 

(c) Unless the child is exempt from immunization require-
ments, all immunizations required for the child's age must: 

(1) Be completed by the date of admission; or 

(2) A child that is homeless or a child in foster care shall 
be admitted temporarily for 30 days if acceptable evidence of immu-
nization is not available. You should immediately refer the child to an 
appropriate health care professional to obtain the required immuniza-
tions. [Begin within 30 days after the date of admission.] 

§748.1541. What [are the] exemptions or exceptions are there con-
cerning [from] immunization requirements? 

(a) A child may be exempt from [Exemptions for] immuniza-
tion requirements for a medical reason or reason of conscience, includ-
ing a religious belief. To claim an exemption, the person applying for 
the child's admission must meet criteria specified by: 
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(1) §42.043(d) and (d-1) [§42.043] of the Human Re-
sources Code; or 

(2) The Department of State Health Services rule [rules] in 
25 TAC §97.62 (relating to Exclusions from Compliance). 

(b) For some diseases, a child who previously had a disease 
and is accordingly naturally immune from it may qualify for an ex-
ception to immunization requirements for the disease. To claim this 
exception, the person applying for the child's admission must meet the 
criteria specified by the Department of State Health Services rule in 25 
TAC §97.65 (relating to Exceptions to Immunization Requirements). 

§748.1543. What documentation is acceptable for an immunization 
record? 

(a) The documentation for an [An original or facsimile of the] 
immunization record must include the: 

(1) Child's [The child's] name and birth date; 

(2) Type of vaccine and [The] number of doses 
administered [and vaccine type]; 

(3) Month [The month], day, and year the child received 
each vaccination; and 

(4) Name, address, and signature of the health-care profes-
sional that administered the vaccine. The [One of the] following are 
acceptable as a signature: 

(A) A [signature or] rubber stamp signature or elec-
tronic signature from the health-care professional who administered 
the vaccine; or 

(B) Another health-care professional's [A registered 
nurse's] documentation of the immunization [that is provided by a 
health-care professional], as long as the name and address of the 
health-care professional that administered the vaccine is [professional's 
name and qualifications are] documented. 

(b) Appropriate documentation for [Documentation of] an im-
munization record on file at your operation may include an original or 
photocopy of [be]: 

(1) The immunization [original] record; 

[(2) A photocopy;] 

(2) [(3)] An official immunization record generated from a 
state or local health authority, such as a registry; 

(3) [(4)] A record received from school officials, including 
a record from another state; or 

(4) [(5)] The child's health passport, for a child in the 
[DFPS] conservatorship of the department. 

(c) The signature of the health-care professional that adminis-
tered the vaccine is not required for paragraphs (b)(2), (3) and (4). 

§748.1549. What special equipment must I provide for a child with a 
physical disability? 

When recommended by a [physician or other] health-care professional, 
you must ensure that a child with a physical disability has any special 
equipment that can be reasonably obtained. 

§748.1551. How often must the physician review a child with primary 
medical needs? 

(a) (No change.) 

(b) The review must address: 

(1) (No change.) 

(2) Any new or changed orders regarding the items out-
lined in §748.1219(3)(B) of this title (relating to What are the additional 
admission assessment requirements when I admit a child for treatment 
services?). 

(c) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604096 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. COMMUNICABLE DISEASES 
40 TAC §748.1581 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.1581. What health precautions must I take if someone in my 
operation has a communicable disease? 

(a) - (b) (No change.) 

(c) If a health-care professional diagnoses a person in your 
care or a person who resides at your operation with a communicable 
disease that is reportable to DSHS [may be spread through casual con-
tact], a health-care professional must authorize the person's participa-
tion in any routine activities [activity] at your operation. The autho-
rization must: 

(1) - (2) (No change.) 

(3) Include any specific instructions and precautions to be 
taken for the protection of others, if necessary. 

(d) If an employee, contract service provider, or volunteer has 
a communicable disease that is reportable to DSHS [may be spread 
through casual contact], you must obtain written authorization from a 
health-care professional for the person to be present at the operation. 
The written authorization must include a statement that the person will 
not pose a serious threat to the health of the others. 

(e) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

PROPOSED RULES August 26, 2016 41 TexReg 6447 
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Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604097 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

DIVISION 6. TOBACCO AND E-CIGARETTE 
USE 
40 TAC §748.1661 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.1661. What policies must I enforce regarding tobacco products 
and e-cigarettes? 

(a) A child may not use or possess tobacco products, e-ciga-
rettes, or any type of vaporizers. 

(b) An adult may not smoke tobacco products, e-cigarettes, or 
vaporizers in the children's living quarters or inside any building on 
your premises where children are present. 

(c) An adult may only smoke tobacco products, e-cigarettes, 
or vaporizers on your premises at a safe distance from the children's 
living quarters. 

(d) No one may smoke tobacco products, e-cigarettes, or va-
porizers in motor vehicles when transporting children in care. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604098 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 7. NUTRITION AND HYDRATION 
40 TAC §748.1695, §748.1697 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 

the         
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.1695. What are the specific requirements for feeding an infant? 
(a) You must feed the infant: 

(1) (No change.) 

(2) Based on the recommendation of the infant's health-
care professional [licensed physician], who must approve you giving 
the infant any milk other than fortified formula. 

(b) You must hold the infant while feeding an [him if the] in-
fant that is: 

(1) - (2) (No change.) 

(c) - (d) (No change.) 

§748.1697. What are the specific requirements for feeding toddlers 
and older children? 

(a) (No change.) 

(b) Food service practices for children receiving treatment ser-
vices for primary medical needs or an intellectual disability [mental 
retardation], including non-mobile children, must encourage self-help 
and development. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604099 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

Department of Family and Protective Services; and HRC

DIVISION 8. ADDITIONAL REQUIREMENTS 
FOR INFANT CARE 
40 TAC §§748.1741, 748.1743, 748.1751, 748.1753, 
748.1757, 748.1759, 748.1761, 748.1763, 748.1765 
The amendments and new sections are proposed under Hu-
man Resources Code (HRC) §40.0505 and Government Code 
§431.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation and 
provision of services by the health and human services agencies, 
including the Department of Family and Protective Services; and 
HRC §40.021, which provides that the Family and Protective 
Services Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments and new sections implement HRC §42.042. 

§748.1741. What do certain terms [words] mean in this division? 
These terms [words] have the following meaning in this division: 
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(1) Baby doorway [bungee] jumper--A bucket seat that is 
suspended from a doorway by an elastic bungee cord that allows an 
infant to bounce while sitting in the seat. 

(2) Baby walker--A baby walker allows an infant to sit in-
side the walker equipped with rollers or wheels and move across the 
floor. 

(3) Bouncer seat--A stationary seat designed to provide 
gentle rocking or bouncing motion by an infant's movement, or by 
battery-operated movement. This type of equipment is designed for 
an infant's use from birth until the child can sit up unassisted. 

(4) Restrictive device--Equipment that places the body of 
an infant in a position that may restrict airflow or cause strangulation; 
usually, the infant is placed in a semi-seated position. Examples of 
restrictive devices are car seats, swings, bouncy seats, and high chairs. 

§748.1743. What are the basic care requirements for an infant? 

(a) - (d) (No change.) 

(e) Items necessary for diaper changing must be kept out of 
the reach of children, but do not need to be in locked storage. 

(f) [(e)] An infant's caregiver must never leave the infant unsu-
pervised. A sleeping infant is considered supervised if the caregiver is 
within eyesight or hearing range of the infant [child] and can intervene 
as needed, or if the caregiver uses a video camera or audio monitoring 
device to monitor the infant [child] and is close enough to the infant 
[child] to intervene as needed. 

§748.1751. What specific safety requirements must my cribs meet? 

(a) All full-size and non-full-size cribs must have: 

(1) A firm, flat mattress that snugly fits the sides of the crib 
and that is designed for the crib. The mattress must not be supple-
mented with additional foam material or pads; 

(2) - (6) (No change.) 

(7) No cutout areas in the headboard or footboard that 
would entrap an infant's [a child's] head or body; 

(8) - (9) (No change.) 

(b) You must sanitize each crib when soiled and before reas-
signing the crib to a different infant [child]. 

(c) You must never leave an infant [a child] in the crib with the 
drop gate down. 

(d) (No change.) 

§748.1753. Are play yards allowed? 

(a) Play yards, which are mesh or fabric sided cribs, are al-
lowed if they meet the following safety requirements: 

(1) The play yards must be used according to the manufac-
turer's instructions, including the cleaning of the cribs; 

(2) Play yards must have: 

(A) A firm, flat mattress that snugly fits the sides of the 
crib and that is designed for the crib. The mattress must not be supple-
mented with additional foam material or pads; 

(B) Sheets that fit snugly and do not present an entan-
glement hazard; 

(C) A mattress that is waterproof or washable; 

(D) Secure mattress support hangers, and no loose hard-
ware or improperly installed or damaged parts; 

(E) A minimum height of 22 inches from the top of the 
railing to the mattress support at its lowest level; 

(F) Folded sides that securely latch in place when 
raised; 

(G) For mesh cribs, mesh openings that are 1/4 inch or 
less; and 

(H) Mesh or fabric that is securely attached to the top 
rail, side rail, and floor plate; and 

(3) You must never leave an infant in a play yard with a 
side folded down. 

(b) If you become aware of a recall for a non-full-size crib or a 
mesh crib that you are using, you must discontinue its use immediately. 

§748.1757. What types of equipment are not allowed for use with in-
fants? 

(a) You may not use any of the following types of equipment 
with infants: 

(1) (No change.) 

(2) Baby doorway [bungee] jumpers; 

(3) Accordion safety gates; [and] 

(4) Toys that are not large [small] enough to prevent swal-
lowing or choking; [swallow or choke a child.] 

(5) [(b)] Bean bags, [Children may not sleep on beanbags,] 
waterbeds, and [or] foam pads for use as sleeping equipment; and[.] 

(6) [(c)] Soft [You may not use soft] or loose bedding, such 
as blankets, sleep positioning devices, stuffed toys, quilts, pillows, 
bumper pads (including mesh bumpers), and comforters in a crib for 
an infant younger than 12 months of age. 

(b) An infant receiving treatment services for primary medical 
needs may have special items that assist with safe sleep at the written 
recommendation of a health-care professional. You must keep the rec-
ommendation in the child's record. 

§748.1759. What activities must I provide for infants? 

You must provide the following activities for an infant: 

(1) Multiple opportunities each day to explore in a safe and 
clean area that is outside of the crib or restrictive device [other confin-
ing equipment]; 

(2) - (4) (No change.) 

§748.1761. How long may an infant remain in a crib after awaken-
ing? 

An infant may remain in the crib [or other confining equipment] for 
up to 30 minutes after awakening, as long as the infant is content and 
responsive. 

§748.1763. What are the specific sleeping requirements for infants 
[Are infants required to sleep on their backs]? 

(a) You [Yes. You] must place an infant not yet able to turn 
over on his own in a face-up sleeping position unless a health-care 
professional orders otherwise. You must keep any orders from a health-
care professional in the child's record. 

(b) An infant's head, face, or crib must not be covered at any 
time by an item such as a blanket, linen, or clothing. 

(c) An infant may not sleep in a prone position with a sleeping 
adult at any time, including in the adult's bed, on a couch, etc. 
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♦ ♦ ♦ 

§746.1765. May I allow infants to sleep in a restrictive device? 

No. You may not allow an infant to sleep in a restrictive device. If an 
infant falls asleep in a restrictive device, the infant should be removed 
from the device and placed in a crib as soon as possible. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604100 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

40 TAC §748.1753, §748.1765 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §431.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement HRC §42.042. 

§748.1753. Are mesh cribs or port-a-cribs allowed? 

§748.1765. If an infant has difficulty falling asleep, may the infant's 
head or crib be covered? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604101 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 9. ADDITIONAL REQUIREMENTS 
FOR TODDLER CARE 
40 TAC §748.1791, §748.1793 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 

governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.1791. What are the basic care requirements for a toddler? 
(a) (No change.) 

(b) A toddler's caregiver must ensure that the environment is 
safe. For example, the caregiver must free the area of objects that may 
choke or harm the toddler [infant], take measures to prevent electric 
shock, free the area of furniture that is in disrepair or unstable, and 
allow no unsupervised access to water to prevent the risk of drowning. 

(c) A toddler's caregiver must never leave the toddler unsuper-
vised. A sleeping toddler is considered supervised if the caregiver is 
within eyesight or hearing range of the toddler [child] and can intervene 
as needed, or if the caregiver uses a video camera or audio monitoring 
device to monitor the toddler [child] and is close enough to the toddler 
[child] to intervene as needed. 

§748.1793. What furnishings and equipment must I provide for tod-
dlers? 
Furnishings and equipment for toddlers must at a minimum include the 
following: 

(1) - (2) (No change.) 

(3) Containers or low shelving that are accessible to tod-
dlers, so toddlers [items that] can [be] safely obtain the items [used] 
without adult intervention [direct supervision are accessible to chil-
dren]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604102 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER L. MEDICATION 
DIVISION 1. ADMINISTRATION OF 
MEDICATION 
40 TAC §748.2003, §748.2009 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.2003. What are the requirements for administering prescription 
medication [medication requirements must my operation meet]? 
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(a) (No change.) 

(b) For prescription medications, you [You] must: 

(1) - (5) (No change.) 

(6) Ensure a person trained in and authorized to administer 
[prescription] medication administers the medication to a child in care 
unless the child is on a self-medication program; 

(7) Maintain any documentation provided by the health-
care professional on the administration of current [prescription] medi-
cation; 

(8) Not physically force a child to take [prescription] med-
ication except as allowed by §748.2455(a)(2)(B) of this title (relating 
to What actions must a caregiver take before using a permitted type of 
emergency behavior intervention?); 

(9) Ensure that your employees do not provide any 
[prescription] medication or treatment to a child except on written 
orders of a health-care professional; 

(10) Not borrow or administer [prescription] medication to 
a child that is prescribed to another person; and 

(11) Not administer [prescription] medication to more 
than one child from the same container. Only the child for whom the 
[prescription] medication was prescribed may use the medication. 

§748.2009. What are the requirements for administering nonpre-
scription medication and supplements [vitamins]? 

(a) For non-prescription medications and supplements, you 
[You] must: 

(1) Follow [follow] the label instructions for dosage; 

(2) Inform the child's physician of the administration and 
dosage of any non-prescription medication or supplements to [and] en-
sure the nonprescription medication and/or supplements are [is] not 
contraindicated with any other medication prescribed to the child or 
the child's medical conditions. 

(b) You may give nonprescription medication or supplements 
[vitamins] to more than one child from one container. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604103 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. SELF-ADMINISTRATION OF 
MEDICATION 
40 TAC §748.2053 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 

§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.2053. Who must record the medication dosage if a child is on a 
self-medication program? 
When a child who is on a self-medication program takes a dosage of 
the medication, you must ensure there is a system for reviewing the 
child's medication each day and that the child either [may]: 

(1) Records [Record] the daily dosage [if you have a sys-
tem for reviewing the child's medication each day]; or 

(2) Reports [Report] the medication to an appropriate em-
ployee or service provider, who must then do the actual daily recording. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604104 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. MEDICATION STORAGE AND 
DESTRUCTION 
40 TAC §748.2101 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.2101. What medication storage requirements must my opera-
tion meet? 
You must: 

(1) - (2) (No change.) 

[(3) Ensure the medication storage area has a separate con-
tainer where medications "for external use only" are stored separately 
from other medications;] 

(3) [(4)] Store medication covered by Schedule II of the 
Texas Controlled Substances Act under double lock in a separate con-
tainer. For example, a double lock can include a lock on the cabinet or 
filing cabinet and the door to the closet where medications are stored; 

(4) [(5)] Make provisions for storing medication that re-
quires refrigeration; 

PROPOSED RULES August 26, 2016 41 TexReg 6451 



♦ ♦ ♦ 

♦ ♦ ♦ 

(5) [(6)] Keep medication storage area(s) clean and or-
derly; 

(6) [(7)] Remove discontinued medication immediately 
and destroy it in a way that ensures that children do not have access 
to it; 

(7) [(8)] Remove medication on or before the expiration 
date and destroy it in a way that ensures that children do not have access 
to it; 

(8) [(9)] Remove medication of a discharged or deceased 
child immediately and destroy it in a way that ensures that children do 
not have access to it; and 

(9) [(10)] Provide prescription medication to the person to 
whom a child is discharged or transferred if the child is taking the med-
ication at that time. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604105 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 4. MEDICATION RECORDS 
40 TAC §748.2151 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.2151. What records must you maintain for each child receiving 
medication? 

(a) You must maintain a cumulative medication record of all: 

(1) (No change.) 

(2) Nonprescription medications and supplements that are 
[medication, excluding vitamins,] dispensed to a child under five years 
old. 

(b) The cumulative medication record must be updated: 

(1) Within 2 hours of administering medication, unless you 
operate a cottage home model; or 

(2) Within 24 hours of administering medication if you op-
erate a cottage home model. 

(c) [(b)] You must maintain the medication record, which 
[during the time that you provide services to the child. This record] 
must include [the]: 

(1) Child's full name; 

(2) Prescribing health-care professional's name, if applica-
ble; 

(3) Reason medication was prescribed, for prescription 
medication; 

(4) Medication name, strength, and dosage; 

(5) Date (day, month, and year) and time the medication 
was administered; 

(6) Name and signature of the person who administered the 
medication; 

(7) Child's refusal to accept medication, if applicable; and 

(8) Reasons for administering the medication, including 
the specific symptoms, condition, and/or injuries of the child that you 
are treating, only for: 

(A) PRN psychotropic medications; and 

(B) Nonprescription medications and supplements 
[(excluding vitamins)] for children under five years old. 

(d) [(c)] Unless you operate on a cottage home model, you 
must count each medication prescribed to a child at least daily and 
document the count. The medication count must match the medication 
documentation. 

(e) You must document in the medication record any non-pre-
scription medication or supplement that is given to the child and how 
often the child receives the medication or supplement. 

(f) [(d)] You must document [Identification of] any pro-
hibited prescription medications (for example, medication allergies 
or contraindications) or prohibited [medication,] non-prescription 
medications and supplements [medication, or vitamins for each child 
must be maintained] in the medication record [that must be incorpo-
rated into the child's record]. 

(g) [(e)] You must incorporate the [The] medication record 
[records of prescription and applicable nonprescription medication dis-
pensed to the child must be incorporated] into the child's record. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604106 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 6. SIDE EFFECTS AND ADVERSE 
REACTIONS TO MEDICATION 
40 TAC §748.2231, §748.2233 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
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provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.2231. What must I do if a child has an adverse reaction to a 
medication? 

If a child has an adverse reaction (unexpected or dangerous reaction) 
to a medication, you must: 

(1) Immediately report the reaction to a health-care profes-
sional and the child's parent; 

(2) - (4) (No change.) 

§748.2233. What must I do if a child experiences side effects from 
any medications? 

(a) A side effect from any medication is an effect of medication 
in addition to the medication's intended effect, often an undesirable 
effect. 

(b) If a child experiences side effects from any medication, you 
[the caregiver] must: 

(1) (No change.) 

(2) Immediately report any serious side effects to the 
child's health-care professional and the child's parent [physician]; and 

(3) Report any other side effect to the prescribing health-
care professional [physician] within 72 hours. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604107 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

SUBCHAPTER M. DISCIPLINE AND 
PUNISHMENT 
40 TAC §748.2307, §748.2309 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.2307. What other methods of punishment are prohibited? 

In addition to corporal punishment, prohibited discipline techniques 
include: 

(1) - (7) (No change.) 

(8) Humiliating, shaming, ridiculing, rejecting, screaming, 
or yelling at a child; 

(9) - (15) (No change.) 

§748.2309. To what extent may I restrict a child's activities as a be-
havior management tool? 

(a) Within limits, a caregiver may restrict a child's activities as 
a behavior management tool. 

(b) Restrictions of activities that[, other than school or chores, 
which] will be imposed on a child for more than fourteen [seven] days, 
must have prior approval by the treatment director, service planning 
team, or professional level service provider. 

(c) - (e) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604108 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

SUBCHAPTER N. EMERGENCY BEHAVIOR 
INTERVENTION 
DIVISION 1. DEFINITIONS 
40 TAC §748.2401 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.2401. What do certain terms [words] mean in this subchapter? 

These terms [words] have the following meaning in this subchapter: 

[(1) Chemical restraint--A type of emergency behavior in-
tervention that uses chemicals or pharmaceuticals through topical ap-
plication, oral administration, injection, or other means to immobilize 
or sedate a child as a mechanism of control. The use of medications 
that have a secondary effect of immobilizing or sedating a child, but 
are prescribed by a treating health-care professional and administered 
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solely for medical or dental reasons, is not chemical restraint and is not 
regulated as such under this chapter.] 

[(2) De-escalation--See §748.43(13) of this title (relating 
to What do certain words and terms mean in this chapter?).] 

[(3) Emergency behavior intervention--See §748.43(17) of 
this title.] 

[(4) Emergency medication--A type of emergency behav-
ior intervention that uses chemicals or pharmaceuticals through topical 
application, oral administration, injection, or other means to modify 
a child's behavior. The use of medications that have a secondary ef-
fect of modifying a child's behavior, but are prescribed by a treating 
health-care professional and administered solely for medical or dental 
reasons (e.g. benadryl for an allergic reaction or medication to control 
seizures), is not emergency medication and is not regulated as such un-
der this chapter.] 

[(5) Emergency situation--A situation in which attempted 
preventative de-escalatory or redirection techniques have not effec-
tively reduced the potential for injury and it is immediately necessary 
to intervene to prevent:] 

[(A) Imminent probable death or substantial bodily 
harm to the child because the child attempts or continually threatens 
to commit suicide or substantial bodily harm; or] 

[(B) Imminent physical harm to another because of the 
child's overt acts, including attempting to harm others. These situations 
may include aggressive acts by the child, including serious incidents of 
shoving or grabbing others over their objections. These situations do 
not include verbal threats or verbal attacks.] 

[(6) Mechanical restraint--A type of emergency behavior 
intervention that uses the application of a device to restrict the free 
movement of all or part of a child's body in order to control physical 
activity.] 

[(7) Personal restraint--A type of emergency behavior in-
tervention that uses the application of physical force without the use of 
any device to restrict the free movement of all or part of a child's body 
in order to control physical activity. Personal restraint includes escort-
ing, which is when a caregiver uses physical force to move or direct a 
child who physically resists moving with the caregiver to another lo-
cation.] 

[(8) PRN--See §748.43(38) of this title.] 

[(9) Prone restraint--Placing a child in a chest down re-
straint hold.] 

[(10) Seclusion--A type of emergency behavior interven-
tion that involves the involuntary separation of a child from other res-
idents and the placement of the child alone in an area from which the 
resident is prevented from leaving by a physical barrier, force, or threat 
of force.] 

[(11) Short personal restraint--A personal restraint that 
does not last longer than one minute before the child is released.] 

[(12) Supine restraint--Placing a child in a chest up re-
straint hold.] 

(1) [(13)] Transitional hold--The use of a temporary re-
straint technique that lasts no longer than one minute as part of the 
continuation of a longer personal or mechanical restraint. 

(2) [(14)] Triggered review--A review of a specific child's 
placement, treatment plan, and orders or recommendations for inter-
vention, because a certain number of interventions have been made 

within a specified period of time (e.g. three seclusions within a seven-
day period). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604110 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER O. SAFETY AND 
EMERGENCY PRACTICES 
DIVISION 1. SANITATION AND HEALTH 
PRACTICES 
40 TAC §748.3015, §748.3017 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §431.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.3015. How must caregivers handle bodily fluids that require 
universal precautions? 

[(a)] Caregivers must follow [Bodily fluids that require] uni-
versal precautions outlined by the Centers for Disease Control (CDC) 
when handling [include] blood, vomit, or other bodily fluids that may 
contain blood, including:[.] 

[(b) When handling these bodily fluids, caregivers must:] 

(1) Using [Use] disposable, nonporous gloves; 

(2) Placing gloves contaminated with blood in a tied, 
sealed, or otherwise closed plastic bag and discarding them immedi-
ately; 

(3) [(2)] Discarding all other [Discard the] gloves in a san-
itary manner immediately after one use; 

(4) [(3)] Washing [Wash] hands with soap and running wa-
ter after using and disposing of the gloves; 

(5) [(4)] Disposing the [Dispose these] bodily fluids in ac-
cordance with local regulations. Where local disposal regulations do 
not exist, the Department of State Health Services must be consulted 
regarding the appropriate disposal procedures and their recommenda-
tions must be followed; and 

(6) [(5)] Disposing [Dispose] disposable syringes, needles, 
and other sharp items used by persons for injections or for medical or 
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other procedures in a hard plastic, leak and puncture-resistant container 
immediately after use, and keep them inaccessible to children. 

§748.3017. Are animals allowed at my operation? 

(a) Yes; if: 

(1) You have documentation at your operation showing 
dogs[,] and cats[, and ferrets] have been vaccinated for rabies as 
required by Texas Health and Safety Code, Chapter 826; and 

(2) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604111 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER P. PHYSICAL SITE 
DIVISION 2. INTERIOR SPACE 
40 TAC §§748.3351, 748.3353, 748.3357, 748.3365 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.3351. What are the requirements for general living space? 

You must provide: 

[(1) Us with a sketch of the operation's floor plan showing 
the dimensions and the purpose of all rooms and specifying where chil-
dren and caregivers, if applicable, will sleep. This must be provided to 
us with the initial application for a permit and when changes are made;] 

(1) [(2)] Living space, appropriate furnishings, and bath-
room facilities that are safe, clean, and maintained in good repair; 

(2) [(3)] Provisions for personal storage space in the child's 
bedroom for each child's clothing and belongings; 

(3) [(4)] At least 40 square feet per child, including adult 
residents and children of caregivers residing at the operation, of indoor 
activity space, excluding bedrooms, halls, kitchens, bathrooms, and 
any other space not regularly available to a child; 

(4) [(5)] Each bedroom with at least one window with out-
side exposure as a source of natural light, unless you were granted a 
permit by us prior to January 1, 2007, and your permit is still valid; 
and 

(5) [(6)] Every bedroom window with curtains, blinds, 
shades, or other provisions for rest and privacy. 

§748.3353. May I use a video camera to supervise a child in the 
child's bedroom? 

(a) (No change.) 

(b) Video cameras may not be used to supervise children, other 
than infants and toddlers unless the: 

(1) (No change.) 

(2) Child: 

(A) - (B) (No change.) 

(C) Requires heightened supervision, such as a child 
who sleepwalks, experiences night terrors, engages in physically ag-
gressive or sexual behavior problems, or resides in a bedroom with 
such a child. You must document the justification for the video camera 
in each child's service plan, and each child must have other accessible 
and reasonable locations where the child [he] may change [his] cloth-
ing in private. 

(c) (No change.) 

§748.3357. What are the requirements for floor space in a bedroom 
used by a child? 

(a) - (b) (No change.) 

[(c) If we granted you a permit to provide emergency care ser-
vices to a child prior to January 1, 2007, then you are exempt from the 
60 square feet of bedroom space for each occupant and the maximum 
bedroom occupancy requirement until:] 

[(1) You move your operation to a new building;] 

[(2) You structurally alter the current building by adding a 
new room; or] 

[(3) Your permit is no longer valid.] 

(c) [(d)] If [prior to January 1, 2007], we granted you a permit 
prior to January 1, 2007, then you are exempt from the maximum bed-
room occupancy requirement until: 

(1) You move your operation to a new building; 

(2) You structurally alter the current building by adding a 
new room; or 

(3) Your permit is no longer valid. 

(d) If we granted you a permit to provide emergency care ser-
vices to a child prior to January 1, 2007, then you are also exempt from 
the 60 square feet of bedroom space for each occupant until: 

(1) You move your operation to a new building; 

(2) You structurally alter the current building by adding a 
new room; or 

(3) Your permit is no longer valid. 

§748.3365. What are the requirements for beds and bedding? 

(a) You must provide each child with an individual bed or bunk 
bed. For infants and toddlers, a crib is allowable. For crib require-
ments, see §748.1751 of this title (relating to What specific safety re-
quirements must my cribs meet?). Each bed being used by a child must 
have: 

(1) (No change.) 

(2) A mattress that is off the floor with a cover or protector 
if the child is not provided with a mattress that is waterproof; 
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(3) - (5) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604112 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 6. PLAY EQUIPMENT AND 
SAFETY REQUIREMENTS 
40 TAC §748.3481 
The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements HRC §42.042. 

§748.3481. If my operation was previously granted a permit by Li-
censing, will I be given additional time to comply with the requirements 
of this division? 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604113 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 7. PLAYGROUND USE ZONES 
40 TAC §748.3535 
The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements HRC §42.042. 

§748.3535. If my operation was previously granted a permit by Li-
censing, will I be given additional time to comply with the requirements 
of this division? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604115 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 8. PROTECTIVE SURFACING 
40 TAC §748.3567 
The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements HRC §42.042. 

§748.3567. If my operation was previously granted a permit by Li-
censing, will I be given additional time to comply with the requirements 
of this division? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604116 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 9. SWIMMING POOLS, 
WADING/SPLASHING POOLS, AND 
HOT TUBS 
40 TAC §748.3601, §748.3603 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
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§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.3601. What are the requirements for swimming pools that a 
child uses? 

If a swimming pool with more than two feet of water is used in an 
activity sponsored by you, then the swimming pool, either at or away 
from your operation, must meet the following criteria: 

(1) - (2) (No change.) 

(3) Drain grates, vacuum outlets, and skimmer covers must 
be in place[, in good repair, and unable to be removed without using 
tools]; 

(4) - (5) (No change.) 

(6) All parts of the swimming pool must be clearly visible 
during the use of the pool; 

(7) The bottom of the pool must be visible during the use 
of the pool [at all times]; 

(8) Pool covers must be completely removed prior to pool 
use and must not present an entrapment hazard; and 

[(9) All indoor/outdoor areas within 50 feet of the pool 
must be free of furniture and equipment that a child could use to scale 
a fence or barrier or release a lock; and] 

(9) [(10)] Swimming area rules and emergency procedures 
must be posted at the swimming area and explained to the children. 

§748.3603. What are the additional requirements for a swimming 
pool located at my operation? 

(a) - (k) (No change.) 

(l) The drain grates, vacuum outlets, and skimmer covers that 
must be in place, must also be in good repair, and not be able to be re-
moved without using tools. [If you have a pool on the premises of your 
operation and we granted you a permit before January 1, 2007, then 
you have five years from January 1, 2007, to comply with the specific 
requirements of this rule. However, during this five-year period, you 
must ensure:] 

[(1) Children do not have unsupervised access to the pool; 
and ] 

[(2) There is an adult present who is able to immediately 
turn off the pump and filtering system when children are swimming.] 

(m) All indoor/outdoor areas within 50 feet of the pool must 
be free of furniture and equipment that a child could use to scale a fence 
or barrier or release a lock. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604117 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER Q. RECREATION ACTIVITIES 
DIVISION 1. GENERAL REQUIREMENTS 
40 TAC §748.3701, §748.3705 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.3701. What are my responsibilities for providing opportunities 
for recreational activities and physical fitness? 

(a) - (d) (No change.) 

(e) You must provide the follow types of recreational activities 
based on each individual child's needs: 
Figure: 40 TAC §748.3701 

§748.3705. What are higher risk recreational activities? 

Higher risk recreational activities are activities that present a greater 
potential of injury to the child and involve special technical skill, equip-
ment, or safety regulations for participation, including using all-terrain 
vehicles, swimming [and water] activities, watercraft activities, riding 
horses, wilderness hiking and camping excursions, trampoline use, and 
using weapons, firearms, explosive materials, and projectiles. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604118 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 2. SWIMMING ACTIVITIES 
40 TAC §§748.3751, 748.3753, 748.3757, 748.3765 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 
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§748.3751. Must a certified lifeguard be on duty during a swimming 
activity? 

(a) (No change.) 

(b) At all times during a swimming activity sponsored by the 
operation involving a body of water two feet deep or more which occurs 
away from your operation: 

(1) - (2) (No change.) 

(c) (No change.) 

§748.3753. Who [What] must provide a certified lifeguard's training 
[consist of]? 

A certified lifeguard's training must be provided through a recognized 
organization.[:] 

[(1) Be provided through a recognized organization;] 

[(2) Be taught by a certified instructor; and] 

[(3) Award a valid lifeguard certificate or its equivalent 
documenting successful completion of the training. The certificate 
does not have to use the term "lifeguard," but you must be able to 
document that the certificate represents the type of training required in 
supervision, rescue techniques, lifesaving, and water safety.] 

§748.3757. What are the child/adult ratios for swimming activities? 

(a) The maximum number of children one adult can supervise 
during swimming activities is based on the age of the youngest child in 
the group and is specified in the following chart: 
Figure: 40 TAC §748.3757(a) 

(b) For four year olds and older, in [In] addition to meeting 
the required swimming child/adult ratio listed in subsection (a) of this 
section, if four or more children are actually in the water [engaged in 
swimming activities], then there must be at least two adults supervising 
[to supervise] the children. 

(c) (No change.) 

§748.3765. What are the requirements for a child's access to a body 
of water? 

[(a) You must use prudent judgment and ensure children in 
your care are protected from unsupervised access to a body of water 
such as a swimming pool, hot tub, pond, river, lake, or creek.] 

(a) [(b)] Prior to any activity regarding a body of water, you 
must explain the dangers of the body of water and the rules governing 
the activity to the children in a manner that each child can understand. 

(b) [(c)] If your operation sponsors a swimming activity and 
you allow a child to swim in a body of water: 

(1) The supervising adult must clearly designate the swim-
ming areas; 

(2) You must meet the swimming child/adult ratios; and 

(3) If more than six children are participating in the activ-
ity, you must have life-saving equipment present at all times that is 
sufficient to reach and rescue the child, such as a safety throw bag with 
a brightly colored 50-foot buoyant rope or a rescue boat equipped with 
a reach pole and a buoy. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 

TRD-201604119 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. WATERCRAFT ACTIVITIES 
40 TAC §748.3801 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.3801. What watercraft activities do the rules of this division 
apply to? 

The rules of this division apply to activities involving bodies of water 
[activities]: 

(1) In which more than six children participate; and 

(2) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604120 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 5. TRAMPOLINE USE 
40 TAC §748.3891 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 
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§748.3891. May I use a trampoline? 
(a) You may use a trampoline [for individual use] if: [it is less 

than four feet in diameter and no higher than 12 inches above a properly 
installed and maintained protective surface as defined in §748.3563 of 
this title (relating to What are the requirements of protective surfacing 
for use zones?)] 

(1) The use of the trampoline and the number of children 
allowed on the trampoline at one time meets the manufacturer's instruc-
tions; 

(2) Shock-absorbing pads cover the springs, hooks, and 
frame; 

(3) Ladders are removed from the trampoline when the 
trampoline is not in use; and 

(4) A caregiver provides supervision as follows: 

(A) For children under 12 years old, the caregiver must 
be immediately present, watching the child/ren at all times, enforcing 
safety rules and manufacturer's instructions, and able to respond to an 
emergency; and 

(B) For children 12 years old and older, the caregiver 
must be on the premises, visually check on the child/ren at frequent 
intervals, and able to respond in an emergency. 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604121 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 6. WEAPONS, FIREARMS, 
EXPLOSIVE MATERIALS, AND PROJECTILES 
40 TAC §748.3931 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.3931. Are weapons, firearms, explosive materials, and projec-
tiles permitted at my operation? 
Generally, weapons, firearms, explosive materials, and projectiles 
(such as darts or arrows)[,] are permitted, however, there are some 
specific restrictions: 

(1) - (4) (No change.) 

(5) No child may use a weapon, firearm, explosive mate-
rial, projectile, or toy that explodes or shoots, unless the child is directly 
supervised by a qualified adult. A qualified adult must hold a generally 
recognized credential or possess documented knowledge and/or expe-
rience in the type of the weapon, firearm, explosive material, projectile, 
or toy that explodes or shoots that is to be used by the child. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604123 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER R. TRANSPORTATION 
DIVISION 2. SAFETY RESTRAINTS 
40 TAC §748.4041, §748.4047 
The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement HRC §42.042. 

§748.4041. What safety restraint system must I use when I transport
 
children?
 

§748.4047. Must caregivers, adults, and/or the driver wear a seat
 
belt?
 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604124 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

40 TAC §§748.4041, 748.4043, 748.4045 
The new section and amendments are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
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Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The new section and amendments implement HRC §42.042. 

§748.4041. What are the requirements for transporting children? 

The driver and all passengers must follow all federal, state, and local 
laws when driving, including laws on the use of a child passenger safety 
seat system, seat belts, and liability insurance. 

§748.4043. Do the seat belt requirements prohibit transporting chil-
dren in the bed of a pick-up truck? 

(a) - (b) (No change.) 

(c) At all other times transportation is provided by the opera-
tion, employees, or volunteers, each child must be in a child passenger 
safety seat system [restraint] when the vehicle is in motion. 

§748.4045. May I place more than one person in each child passen-
ger [seat belt or] safety seat system or seat belt? 

No. Only one person may use each child passenger [safety belt or] 
safety seat system or seat belt. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604125 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER S. ADDITIONAL 
REQUIREMENTS FOR OPERATIONS THAT 
PROVIDE EMERGENCY CARE SERVICES 
DIVISION 1. SERVICE MANAGEMENT 
40 TAC §748.4213 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.4213. What are the requirements for a preliminary [written] 
discharge plan? 

(a) If the child receives emergency care services for more than 
15 days, you must have a written preliminary discharge plan for the 
child from the person responsible for the child. 

(b) You must place the preliminary discharge [written] plan 
in the child's record on or before the child's 16th day in care at your 
operation. 

(c) You must obtain written documentation from the person 
responsible for the child that the preliminary discharge plan is reviewed 
and updated at least weekly. 

(d) The preliminary discharge plan and weekly reviews must 
be available for our review. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604126 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 

DIVISION 3. RESPITE CHILD-CARE 
SERVICES 
40 TAC §748.4261, §748.4265 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.4261. May I provide respite child-care services? 

(a) Respite child-care services are not subject to regulation un-
der this subchapter, if the: 

(1) (No change.) 

(2) Care meets the short-term program's criteria for exemp-
tion as specified §745.117(2) [does not exceed 40 days per year as out-
lined in §745.117(6)] of this title (relating to Which programs of limited 
duration are exempt from Licensing regulation?). 

(b) (No change.) 

§748.4265. What information regarding a child must I receive prior 
to providing respite child-care services to that child? 

To ensure continuity of care, you must obtain the following informa-
tion: 

(1) Specific needs of a child, including: 

(A) All psychological, psychiatric, or medical treat-
ment currently being provided; 

(B) (No change.) 

(C) Authorization for medical treatment; [and] 
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(D) Safety plans, including any special supervision pre-
cautions; 

(E) Sleeping information; 

(F) Discipline instructions; 

(G) Any expectations that the current caregiver may 
have of the operation; and 

(H) [(D)] Any other needs of a child that should be ad-
dressed by the operation [respite child-care services provider]; 

(2) Non-routine events taking place in the life of the child, 
including any scheduled appointments such as family and sibling visits; 

(3) - (4) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604127 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER T. ADDITIONAL 
REQUIREMENTS FOR OPERATIONS 
THAT PROVIDE AN ASSESSMENT SERVICES 
PROGRAM 
DIVISION 1. REGULATION 
40 TAC §748.4301 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.4301. Does Licensing regulate all assessment services? 

(a) No. This subchapter only regulates general residential op-
erations [and residential treatment centers] that also provide an assess-
ment services program. 

(b) Services provided by other individuals, agencies, and or-
ganizations are not subject to regulation under this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604128 

Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

SUBCHAPTER U. ADDITIONAL 
REQUIREMENTS FOR OPERATIONS 
THAT PROVIDE THERAPEUTIC CAMP 
SERVICES 
DIVISION 1. DEFINITIONS 
40 TAC §748.4403 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042. 

§748.4403. What children are eligible to participate in a therapeutic 
camp program? 

(a) (No change.) 

(b) Individuals that are not eligible to participate in a therapeu-
tic camp program include: 

(1) - (6) (No change.) 

(7) A child diagnosed with Autism Spectrum Disorder 
[a Pervasive Developmental Disorders such as Autistic Disorder, 
Asperger's Disorder and Rett's Disorder]; 

(8) A child diagnosed with an intellectual disability 
[Mental Retardation]; 

(9) - (10) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604130 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

DIVISION 3. PRIMITIVE CAMPING 
EXCURSIONS 
40 TAC §748.4471, §748.4473 
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♦ ♦ ♦ 

The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042. 

§748.4471. What personal hygiene provisions must I provide to a 
child who participates in a primitive [wilderness] camping excursion? 
You must provide the following to a child who participates in a primi-
tive camping excursion with: 

(1) (No change.) 

(2) A means [Means] for a child to bathe or clean the child's 
[his] body at least twice weekly; and 

(3) (No change.) 

§748.4473. What are the requirements for laundry provisions on a 
primitive [wilderness] camping excursion? 
You must provide the following to a child who participates in a prim-
itive camping excursion [children]: 

(1) A [Who are on a camping excursion a] way to launder 
clothes at least weekly; or 

(2) Clean [With clean] clothes at least weekly. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604131 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 438-5559 

PART 20. TEXAS WORKFORCE 
COMMISSION 

CHAPTER 807. CAREER SCHOOLS AND 
COLLEGES 
CHAPTER 807. CAREER SCHOOLS AND COLLEGES 

The Commission proposes amendments to the following sec-
tions of Chapter 807, relating to Career Schools and Colleges: 

Subchapter A. General Provisions, §807.2 and §807.7 

Subchapter B. Certificates of Approval, §807.11 and §807.15 

Subchapter E. School Director and Administrative Staff, §807.62 

Subchapter H. Courses of Instruction, §807.122 

Subchapter J. Advertising, §807.175 

Subchapter N. Cancellation and Refund Policy, §807.262 and 
§807.264 

Subchapter O. Records, §807.281 and §807.282 

Subchapter R. Closed Schools, §807.342 

Subchapter S. Sanctions, §807.353 

Subchapter T. Cease and Desist Orders, §807.362 and 
§807.365 

The Commission proposes the repeal of the following section of 
Chapter 807, relating to Career Schools and Colleges: 

Subchapter A. General Provisions, §807.5 Exemptions 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

PART III. IMPACT STATEMENTS 

PART IV. COORDINATION ACTIVITIES 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

Texas law charges the Agency with exercising jurisdiction and 
control of the oversight of career schools and colleges operating 
in Texas. The Agency's Career Schools and Colleges depart-
ment (CSC) licenses and regulates most private postsecondary 
career schools and colleges that offer vocational training or con-
tinuing education to Texas residents. The Agency currently regu-
lates more than 560 career schools and colleges, which provide 
training to more than 160,000 students annually. 

Senate Bill (SB) 563, passed by the 82nd Texas Legislature, 
Regular Session (2011), required the Agency to establish a pilot 
program to improve the efficiency and quality of Agency opera-
tions while reducing costs, and to adopt a structured approach 
for identifying the wasteful use of state resources and improving 
Agency processes. These proposed rules reflect improvements 
to regulations and efficiency resulting from implementation of the 
bill. 

Texas law requires the Agency to administer the provisions of 
Texas Education Code, Chapter 132, enforce minimum stan-
dards for approval and regulation of career schools and colleges, 
and adopt policies and rules necessary for carrying out the re-
sponsibilities of Chapter 132. To fulfill this role, the Agency in-
vestigates complaints about schools, monitors schools to ensure 
regulatory compliance, arranges for the disposition of students 
affected by a school closure, and administers the tuition trust ac-
count to pay tuition refunds to students when a school closes. In 
carrying out its regulatory duties, CSC seeks to: 

--hold all businesses meeting the definition of a career school 
or college to consistent standards of quality, performance, and 
regulatory oversight; 

--provide consumer protection for Texas students; and 

--ensure students receive quality training that meets the needs 
of Texas employers. 

To support the Agency's ability to effectively and efficiently pro-
tect students, regulate career schools and colleges, and meet 
employer needs, and to improve consumer disclosures that al-
low informed choices, the Commission proposes amendments 
in several key areas. The amendments enumerate the Commis-
sion's expectations and use of its regulatory authority in areas 
in which recent violations and possible abuses have been iden-
tified. Additionally, the amendments are intended to increase 
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transparency of regulatory requirements and the overall perfor-
mance of career schools and colleges. 

Further, to support effective and efficient Agency response to 
the needs of schools, students, and consumers, and to provide 
direction to career schools and colleges regulated by the Agency, 
the Chapter 807 amendments: 

--add definitions for "response deadline" and "address of record" 
and amend the definition of "date of notice"; 

--removing a requirement for a school to receive an exemption; 

--modify the exemption requirements for accredited, de-
gree-granting career schools and colleges; 

--consolidate the exemption requirements into one section; 

--shorten the time for a career school or college to receive an 
original license; 

--require career schools and colleges to notify the Agency of 
changes in accreditation and Title IV status; 

--remove a duplicative requirement for school directors; 

--require schools whose program approval was revoked for fail-
ing to meet the minimum employment rate for three consecutive 
years to wait a minimum of one year and submit a reimplemen-
tation plan before reapplying for approval of the program; 

--require schools that charge tuition and fees based on more 
than one period to fully disclose information to students that will 
allow them to understand the charges; 

--emphasize that schools must disclose all catalog changes and 
that there are sanctions for failure to comply; 

--clarify the order of refunds paid by schools; 

--add Local Workforce Development Boards (Boards) as possi-
ble recipients of refunds and any associated penalties paid by 
schools for late refunds; 

--change the requirement for an audit based on incorrect calcula-
tion of refunds or for late payment to an agreed-upon procedures 
engagement; 

--require schools to protect student records, whether physical or 
electronic, from damage, loss, or misuse; 

--require schools to properly maintain and dispose of student in-
formation and records; 

--clarify the method and order of refunds paid from the tuition 
trust account; 

--amend the penalty matrix to define what constitutes an in-
stance; 

--remove the provision for oral argument while preserving the 
right of written appeal; and 

--remove the requirement to send a copy of CSC rules with the 
statement of charges in a cease and desist notice. 

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 

Texas Government Code §2001.039 requires that every four 
years each state agency review and consider for readoption, 
revision, or repeal each rule adopted by that agency. The Com-

mission has conducted a rule review of Chapter 807, Career 
Schools and Colleges, and proposes the following amendments: 

SUBCHAPTER A. GENERAL PROVISIONS 

The Commission proposes the following amendments to Sub-
chapter A: 

§807.2. Definitions 

New §807.2(7) is added to create a definition for "address of 
record" that requires each career school or college to establish 
a distribution list e-mail address of record that consistently main-
tains a minimum of two current subscribers, with the format of 
the address to be "School#Director@xdomain," e.g., S1111Di-
rector@gmail.com. 

Creating a definition for "address of record" to require an Internet 
presence reflects the current best practice among career schools 
and colleges. Moreover, modernizing the address of record for 
career schools and colleges ensures a consistent point of con-
tact for notice, both for students and for the Agency, regardless 
of a school's choice to physically relocate. 

Section 807.2(16) is amended to change the definition of "Date of 
Notice" from the date the Agency receives the notice to the date 
it is mailed, which accords with the definition in statute and sim-
plifies establishing the date. Existing §807.2(16) is also renum-
bered to §807.2(17) to accommodate the addition of new defini-
tions within this section. 

New §807.2(33) is added to create a definition for "response 
deadline," clarifying that deadlines that fall on a weekend, an 
official state holiday, a state holiday for which minimal staffing is 
required, or a federal holiday are extended one working day. 

This addition reflects typical Agency practice and will ensure 
consistent interpretation regarding timely filing, both for career 
schools and colleges and for Agency staff. 

§807.5. Exemptions 

The Commission proposes the repeal of §807.5 in its entirety. 
The contents of this section will be included in a proposed 
amendment to §807.7(e). 

§807.7. Exemptions 

Section 807.7(a)(c) and (d) are amended to delete "or educa-
tional institution" from the phrase "school or educational institu-
tion," to conform with existing definitions. 

New §807.7(e) is moved from previous §807.5(2) - (5) and relet-
tered. 

SUBCHAPTER B. CERTIFICATES OF APPROVAL 

The Commission proposes the following amendments to Sub-
chapter B: 

§807.11. Original Approvals 

Section 807.11(b) is amended to reduce processing time frames 
from 180 days to 90 days. 

Section 807.11(c) is amended to reduce response time frames 
from 30 days to 21 days. 

In undergoing a Rapid Process Improvement (RPI) review, CSC 
streamlined critical application review processes, thereby reduc-
ing the time required for Agency staff to fully process an original 
application. The RPI review also identified process efficiencies 
that allowed for a reduction in response time frames from career 
schools and colleges. 
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§807.15. Notification of Legal Actions 

Section 807.15 is amended to read "Notification of Actions" from 
"Notification of Legal Action." 

Updating the title of §807.15 reflects the need to broaden the 
terminology to include other critical notification requirements. 
Restricting notification solely to legal actions overlooked critical 
changes to schools' eligibility-related requirements and oper-
ational status. Such changes are discussed in more detail in 
proposed new §807.15(d). 

Section 807.15 is amended to add subsection (d), to require 
schools to report, in writing and within five days, any change 
in accreditation status or Title IV status, e.g., Heightened Cash 
Monitoring 1 or 2, loss of eligibility, composite score, 90/10 ratio 
or default rate problems, or other similar changes. 

Any change to a school's accreditation status or Title IV status 
is critical knowledge for consumers, as such changes can affect 
transferability of credits and the ability to secure federal student 
loans. 

SUBCHAPTER E. SCHOOL DIRECTOR AND ADMINISTRA-
TIVE STAFF 

The Commission proposes the following amendments to Sub-
chapter E: 

§807.62. School Director Qualifications and Duties 

Section 807.62(e) is removed; subsequent subsections are relet-
tered to reflect the removal of this subsection. 

The requirement for the school director to sign and agree to 
the terms of the Director's Statement found in §807.62(e) is no 
longer needed. RPI review identified the form as a redundant 
requirement. 

SUBCHAPTER H. COURSES OF INSTRUCTION 

The Commission proposes the following amendments to Sub-
chapter H: 

§807.122. General Information for Courses of Instruction. 

Section 807.122 is amended to add the following language: 

(a) A school shall not apply for approval of a program that is 
substantially similar to a discontinued or revoked program, un-
less the application for approval is submitted at least one year 
after the date of discontinuation or revocation, and: 

(1) the school's approved programs are all meeting the employ-
ment rate as referenced in §807.131(b), at the time of applica-
tion; and 

(2) the school submits a reimplementation plan to the Agency. 

A school whose remaining programs all meet the minimum rate 
at the time of application and which provides an implementation 
plan for a revoked program, may reapply for approval after the 
one-year period. Programs found to be substantially similar to 
a revoked program would also be subject to the same require-
ments. 

Subsequent subsections are relettered to reflect additions. 

SUBCHAPTER J. ADVERTISING 

The Commission proposes the following amendments to Sub-
chapter J: 

§807.175. Catalog 

New §807.175(c) is added to require a school catalog to include 
specific information about tuition and fees calculations based on 
one or more period of time, e.g., semester, quarter. 

Requiring schools that charge tuition and fees based on one or 
more period to completely disclose information to students allow-
ing them to understand the charges and ensuring full disclosure 
to students, parents, and other funding sources. Further, the ba-
sis of a school's charges is established clearly, both for students 
and the Agency, should issues arise, including, but not limited 
to, calculation of refunds. 

New §807.175(d) is added to require schools to disclose all 
changes and to advise schools that there are sanctions for 
failing to comply. 

This language is designed to ensure that schools keep their poli-
cies current, both for students and for the Agency, and to empha-
size the importance of prompt notification of changes to such 
policies. 

SUBCHAPTER N. CANCELLATION AND REFUND POLICY 

The Commission proposes the following amendments to Sub-
chapter N: 

§807.262. Completion of Refund 

New §807.262(d) is added to delineate the proper recipients of 
refunds and to establish that refunds will be paid in the following 
order: 1) any federal loans; 2) any private loans; 3) credit card 
or cash payments made by the student; and 4) other funding 
sources, including Boards. Clarifying who can receive refunds 
and the order in which refunds are made are critical to ensuring 
proper and timely distribution of any refunds. 

Current Agency rules do not delineate the recipients or the order 
of refunds to students by schools. In addition to direct payment 
from a student, payment may be made on behalf of a student 
by a bank or other lending institution, or by federal entities. A 
student's tuition may also be paid directly to a school by an em-
ployer or by another funding source, including Boards. The pro-
posed language is added to clarify the order in which refunds will 
be made to various funding sources and that, when payment is 
not made by a student but is made on the student's behalf, that 
funding source is entitled to recover any refund, as appropriate. 

§807.264. Penalties Relating to Refunds 

Current §807.264(b) is amended to remove the provision that 
any late refunds for grants $15 or less are to be paid to the tuition 
trust account (TTA). 

This language is intended to clarify Agency practice. 

New §807.264(b)(3) adds new language, including adding 
Boards as potential recipients in the payment of penalties for 
late refunds. 

This new language is added to align with new §807.262(d) to 
ensure that Boards are treated equivalently to students paying 
for themselves. 

As a Board pays for the education or training services on behalf 
of an individual, the Board is entitled to receive any penalties 
relating to a recovered refund, as appropriate. 

Section 807.264(c) is amended to require schools to submit an 
agreed-upon procedures engagement when the Agency deter-
mines the method used to calculate refunds is in error or the 
school does not pay refunds within the specified time limit. This 
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language is added to increase the reliability of schools' refund 
calculations. 

Section 807.264 is further amended by adding subsection (d) 
listing the requirements of the opinion letter, deleting the require-
ment for an audited report, and instead requiring an agreed-upon 
procedures engagement that requires an independent CPA to 
examine all files for students who did not complete a course of 
study to determine compliance with the most restrictive of: 1) the 
Act; 2) this chapter; or 3) the school catalog current at the time 
of the student's enrollment. 

SUBCHAPTER O. RECORDS 

The Commission proposes the following amendments to Sub-
chapter O: 

§807.281. General Information for Records 

Section 807.281(b) is amended to clarify that records may be 
electronic; to add that records must be protected against dam-
age, loss, or misuse; and to direct that records be available to 
the Commission for inspection. 

Updating this rule will ensure that the Agency can protect student 
records, whether retained in hard copy or electronic copy. 

§807.282. Student Records 

Section 807.282's title is amended to read "Student Information 
and Records." 

Updating the title of §807.282 reflects a broader terminology that 
includes other information in addition to what is statutorily de-
fined as student records. 

New §807.282(d) and (e) are added to provide detail regarding 
appropriate methods of record maintenance and destruction to 
improve accountability and protection of students' sensitive per-
sonal information and provide clarity regarding minimum record 
destruction standards to enhance objective evaluation of com-
pliance. 

SUBCHAPTER R. CLOSED SCHOOLS 

The Commission proposes the following amendments to Sub-
chapter R: 

§807.342. Tuition Trust Account 

Section 807.342(c) is amended to clarify that discharges will 
be determined before making refunds and that other funding 
sources are only refunded if an amount remains after the Com-
mission has attempted to provide full refunds to students. 

This wording change is designed to ensure that all outstanding li-
abilities are accounted for, thereby maximizing the effectiveness 
of the tuition trust account. 

SUBCHAPTER S. SANCTIONS 

The Commission proposes the following amendments to Sub-
chapter S: 

§807.353. Administrative Penalties 

Section 807.353(e) is amended to define violation and repeat of-
fense penalties. The violation for failure to respond to an Agency 
request is repealed, as no scenario exists in which a school 
would not have already received a penalty for the violation that 
occurred when the school failed to respond. 

Amended §807.353(e) includes a definition of "Instance" when 
referring to each violation and adds new violations for protection 
and disposal of sensitive student personal information. 

SUBCHAPTER T. CEASE AND DESIST ORDERS 

The Commission proposes the following amendments to Sub-
chapter T: 

§807.362. Contents of Statement of Charges and Notice of 
Hearing 

Section 807.362 is amended to remove the requirement to send 
a copy of the CSC rules with the statement of charges for a cease 
and desist notice. 

Sending a hard copy of rules is not a statutory requirement, adds 
costs, and is unnecessary, given that all rules are accessible and 
up to date on the Agency website. 

§807.365. Hearing Decision and Final Review by the Commis-
sion. 

Section 807.365 is amended to eliminate the provision for oral ar-
gument, while preserving the right of written appeal to the Com-
mission. 

Oral argument before the Commission is not a statutory require-
ment and creates conflict with the requirement that the Commis-
sion's decision be made on the basis of the record of the hearing 
officer. 

PART III. IMPACT STATEMENTS 

Randy Townsend, Chief Financial Officer, has determined that 
for each year of the first five years the rules will be in effect, the 
following statements will apply: 

There are no additional estimated costs to the state and to local 
governments expected as a result of enforcing or administering 
the rules. 

There are no estimated cost reductions to the state and to local 
governments as a result of enforcing or administering the rules. 

There are no estimated losses or increases in revenue to the 
state or to local governments as a result of enforcing or admin-
istering the rules. 

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing 
or administering the rules. 

There are no anticipated economic costs to persons required to 
comply with the rules. 

There is no anticipated adverse economic impact on small busi-
nesses or microbusinesses as a result of enforcing or adminis-
tering the rules. 

Economic Impact Statement and Regulatory Flexibility Analysis 

The Agency has determined that the proposed rules will not have 
an adverse economic impact on small businesses as these pro-
posed rules place no requirements on small businesses. 

Doyle Fuchs, Director of Labor Market and Career Information, 
has determined that there is no significant negative impact upon 
employment conditions in the state as a result of the rules. 

Reagan Miller, Director, Workforce Development Division, has 
determined that for each year of the first five years the rules are 
in effect, the public benefit anticipated as a result of enforcing the 
proposed rules will be to gain further efficiencies in the investiga-
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tion of complaints, reviews of policies and procedural systems of 
state agencies and reporting of data to elected state leadership 
and the public. 

The Agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the Agency's legal au-
thority to adopt. 

PART IV. COORDINATION ACTIVITIES 

In the development of these rules for publication and public 
comment, the Commission sought the involvement of Texas' 28 
Boards. The Commission provided the concept paper regarding 
these rule amendments to the Boards for consideration and 
review on June 9, 2016. The Commission also conducted a 
conference call with Board executive directors and Board staff 
on June 10, 2016, to discuss the concept paper. During the 
rulemaking process, the Commission considered all information 
gathered in order to develop rules that provide clear and concise 
direction to all parties involved. 

Comments on the proposed rules may be submitted to TWC 
Policy Comments, Workforce Policy and Service Delivery, attn: 
Workforce Editing, 101 East 15th Street, Room 440T, Austin, 
Texas 78778; faxed to (512) 475-3577; or e-mailed to TWCPol-
icyComments@twc.state.tx.us. Comments must be received or 
postmarked no later than 30 days from the date this proposal is 
published in the Texas Register. 

SUBCHAPTER A. GENERAL PROVISIONS 
40 TAC §807.2, §807.7 
The amendments are proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rule affects Texas Government Code, Chapter 
552. 

§807.2. Definitions. 

In addition to the definitions contained in §800.2 of this title, the fol-
lowing words and terms, when used in this chapter, shall have the fol-
lowing meanings unless the context clearly indicates otherwise. 

(1) Academic quarter--A period of instruction that includes 
at least ten weeks of instruction, unless otherwise approved by the 
Agency. 

(2) Academic semester--A period of instruction that in-
cludes at least 15 weeks of instruction, unless otherwise approved by 
the Agency. 

(3) Academic term--An academic quarter, academic 
semester, or other progress evaluation period. 

(4) Academically related activity--An exam, tutorial, com-
puter-assisted instruction, academic counseling, academic advisement, 
turning in a class assignment, or attending a study group that is assigned 
by the institution, or other activity as determined by the Agency. 

(5) Accountant--An independent certified public accoun-
tant properly registered with the appropriate state board of accountancy. 

(6) Act--Texas Education Code, Chapter 132, Career 
Schools and Colleges. 

(7) Address of record--In addition to the mailing address 
contained in the application for a certificate of approval, each career 
school or college shall establish an e-mail address of record for a dis-

tribution list that consistently maintains a minimum of two current sub-
scribers, with the format of the address to be "School#Director@xdo-
main," e.g., S1111Director@gmail.com. 

(8) [(7)] Advertising--Any affirmative act designed to call 
attention to a school or program for the purpose of encouraging enroll-
ment. 

(9) [(8)] Agency--The unit of state government established 
under Texas Labor Code, Chapter 301, that is presided over by the 
Commission and administered by the executive director to operate the 
integrated workforce development system and administer the unem-
ployment compensation insurance program in this state as established 
under the Texas Unemployment Compensation Act, Texas Labor Code 
Annotated, Title 4, Subtitle A, as amended. The definition of Agency 
shall apply to all uses of the term in rules contained in this chapter. 

(10) [(9)] Appellant--The party or the party's authorized 
hearing representative who files an appeal from an appealable deter-
mination or decision. 

(11) [(10)] Asynchronous distance education--Distance ed-
ucation training that the Agency determines is not synchronous. 

(12) [(11)] Class or course--An identifiable unit of instruc-
tion that is part of a program of instruction. 

(13) [(12)] Commission--The body of governance of the 
Texas Workforce Commission composed of three members appointed 
by the governor as established under Texas Labor Code §301.002 that 
includes one representative of labor, one representative of employers, 
and one representative of the public. The definition of Commission 
shall apply to all uses of the term in rules contained in this subchapter. 

(14) [(13)] Coordinating Board--The Texas Higher Educa-
tion Coordinating Board. 

(15) [(14)] Course of instruction--A program or seminar. 

(16) [(15)] Course time--A course or class period that is: 

(A) a 50-minute to 60-minute lecture, recitation, or 
class, including a laboratory class or shop training, in a 60-minute 
period; 

(B) a 50-minute to 60-minute internship in a 60-minute 
period; or 

(C) 60 minutes of preparation in asynchronous distance 
education. 

(17) [(16)] Date of notice--The date the notice is mailed 
[received], unless good cause exists for the hearing officer to determine 
otherwise. 

(18) [(17)] Date of request of hearing--The date on which 
the appellant or the hearing representative filed a written notice of ap-
peal with the Agency by hand delivery, facsimile, or mail. If an appeal 
is mailed to the Agency, then the appeal is perfected as of the postmark 
date on the envelope containing the appeal request unless good cause 
exists for the hearing officer to determine otherwise. If an appeal is 
delivered by hand or facsimile after 5:00 p.m., the date of request shall 
be the next day. 

(19) [(18)] Distance education course--Either a seminar or 
a program that is offered to non-residence school students via corre-
spondence or other media from a remote site on a self-paced schedule, 
excluding programs using interactive instruction. 

(20) [(19)] Distance education school--A school that offers 
only distance education courses. 
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(21) [(20)] Employment--A graduating or graduate stu-
dent's employment in the same or substantially similar occupation for 
which the student was trained. 

(22) [(21)] Good reputation--The possession of honesty 
and truthfulness, trustworthiness and reliability, and a professional 
commitment to the educational process and the training or preparing 
of a person for a field of endeavor in a business, trade, technical, 
or industrial occupation, as well as the condition of being regarded 
as possessing such qualities. In determining whether a person is of 
good reputation, the Agency is not limited to the following acts or 
omissions. The Agency may consider similar acts or omissions and 
rehabilitation efforts in response to prior convictions in making its 
determination. A person is considered to be of good reputation if the 
person: 

(A) has never been convicted of a felony or any other 
crime that would constitute risk of harm to the school or students as 
determined by the Agency; 

(B) has not been successfully sued for fraud or decep-
tive trade practices, or breach of contract, within the last 10 years; 

(C) does not own or administer a school currently in vi-
olation of legal requirements, has never owned or administered a school 
with repeated violations, and has never owned or administered a school 
that closed with violations including, but not limited to, unpaid refunds; 
or 

(D) has not knowingly falsified or withheld information 
from the Agency. 

(23) [(22)] Hearing--An informal, orderly, and readily 
available proceeding held before an impartial hearing officer. A 
party or hearing representative may present evidence to show that the 
Agency's determination should be reversed, affirmed, or modified. 

(24) [(23)] Hearing officer--An Agency employee desig-
nated to conduct impartial hearings and issue final administrative de-
cisions. 

(25) [(24)] Hearing representative--Any individual autho-
rized by a party to assist the party in presenting the party's appeal. 
A hearing representative may be legal counsel or another individual. 
Each party may have a hearing representative to assist in presenting 
the party's appeal. 

(26) [(25)] Job placement--An affirmative effort by the 
school to assist the student in obtaining employment in the same 
or substantially similar stated occupation for which the student was 
trained. 

(27) [(26)] Master student registration list--A comprehen-
sive list with an entry made for any person who signs an enrollment 
agreement, makes a payment to attend the school, or attends a class. 
The entry shall be made on the date the first of these events occurs. 

(28) [(27)] Party--The person or entity with the right to par-
ticipate in a hearing authorized in applicable statute or rule. 

(29) [(28)] Program or program of instruction--A postsec-
ondary program of organized instruction or study that may lead to an 
academic, professional, or vocational degree, certificate, or other rec-
ognized educational credential. 

(30) [(29)] Refund--The completed payment of a refund 
such that the refund instrument has been negotiated or credited into 
the proper account(s). 

(31) [(30)] Reimbursement contract basis--A school oper-
ating, or proposing to operate, under a contract with a state or federal 

entity in which the school receives payment upon completion of the 
training. 

(32) [(31)] Residence school--A school that offers at least 
one program that includes classroom instruction or synchronous dis-
tance education. 

(33) Response deadline--Deadlines that fall on a weekend, 
an official state holiday, a state holiday for which minimal staffing is 
required, or a federal holiday are extended one working day. 

(34) [(32)] Sanctions--Administrative or civil actions, in-
cluding, but not limited to, penalties, revocation of approvals, or cease 
and desist orders taken by the Agency against an entity in response to 
violations of the Act or this chapter. 

(35) [(33)] School--A "career school or career college," as 
defined in the Act, that includes each location where courses of instruc-
tion shall be offered. 

(36) [(34)] Secondary education--Successful completion 
of public, private, or home schooling at the high school level or 
obtainment of a recognized high school equivalency credential. 

(37) [(35)] Seminar--A course of instruction that enhances 
a student's career, as opposed to a program that teaches skills and fun-
damental knowledge required for a stated occupation. A seminar may 
include a workshop, an introduction to an occupation or cluster of oc-
cupations, a short course that teaches part of the skills and knowledge 
for a particular occupation, language training, continuing professional 
education, and review for postsecondary examination. 

(38) [(36)] Seminar school--A school that offers only sem-
inars. 

(39) [(37)] Small school--A "small career school or col-
lege" as defined in the Act. 

(40) [(38)] Stated occupation--An occupation for which a 
program is offered that: 

(A) is recognized by a state or federal law or by a state 
or federal agency as existing or emerging; 

(B) is in demand; and 

(C) requires training to achieve entry-level proficien-
cies. 

(41) [(39)] Student--Any individual solicited, enrolled, or 
trained in Texas by a school. 

(42) [(40)] Suspension of enrollments--A sanction that re-
quires the school to suspend enrollments, re-enrollments, advertising, 
and solicitation, and to cease, in any way, advising prospective stu-
dents, either directly or indirectly, of the available courses of instruc-
tion. 

(43) [(41)] Synchronous distance education--The Agency 
may determine distance education to be synchronous under the follow-
ing conditions: 

(A) the training is conducted simultaneously in real 
time, or the training is conducted so that the manner of delivery ensures 
that even if the instructor and student are separated by time, the course 
time of instruction that the student experiences can be determined; and 

(B) there is consistent interaction between the stu-
dent(s) and the instructor on a schedule that includes a definite time 
for completion of the program and periodic verifiable student comple-
tion/performance measures that allow the application of the progress 
standards of Subchapter L and attendance standards of Subchapter M 
of this chapter. 
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(44) [(42)] Title IV school--A career school or college that 
participates in student financial aid programs under Title IV, Higher 
Education Act of 1965 (20 U.S.C. Section 1070 et seq.). 

(45) [(43)] Tour--A required, in-person inspection of the 
facilities and equipment pertaining to a course of instruction. 

(46) [(44)] Week--Seven consecutive calendar days. 

§807.7. Exemptions. 

(a) A school [or educational institution] may apply to the Com-
mission for an exemption under §132.002 or §132.003 of the Texas Ed-
ucation Code. 

(b) The Commission shall grant the requested exemption if 
the Commission determines that the school [or educational institution] 
meets the requirements for an exemption under §132.002 or §132.003 
of the Texas Education Code. 

(c) The Commission may deny or revoke an exemption in the 
same manner as a denial or revocation of a certificate of approval, if 
the Commission determines that the school [or educational institution] 
does not meet the requirements for the exemption under §132.002 or 
§132.003 of the Texas Education Code. 

(d) A school [or educational institution] may appeal the denial 
or revocation of an exemption in accordance with the provisions of 
Subchapter D of the Texas Education Code. 

(e) A school applying for an exemption from the provisions of 
Texas Education Code §132.002(a)(6) must provide evidence that: 

(1) the school has a certificate of authorization from the 
Coordinating Board to grant baccalaureate or higher-level degrees or a 
letter from the Coordinating Board indicating that Coordinating Board 
approval is not required; 

(2) the school is accredited by a Coordinating Board--rec-
ognized accrediting body; 

(3) the school is in good standing with the designated ac-
crediting body and not subject to: 

(A) probation; 

(B) a directive to show cause as to why accreditation 
should not be revoked; or 

(C) any other action that, as defined by the accrediting 
agency, will prevent the school from seeking approval of its degree 
programs; and 

(4) at least a simple majority (51 percent) of credits earned 
in the educational programs of the school are transferable to educa-
tional programs that are: 

(A) at an equivalent or higher academic level (e.g., bac-
calaureate to baccalaureate or higher); 

(B) at a junior college, college, or university supported 
entirely or partly by taxation from a local or state source; and 

(C) within the same local/regional service area as the 
offered program, as determined by the Agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604035 

Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

40 TAC §807.5 
The repeal is proposed under Texas Labor Code §301.0015 and 
§302.002(d), which provide the Texas Workforce Commission 
with the authority to adopt, amend, or repeal such rules as it 
deems necessary for the effective administration of Agency ser-
vices and activities. 

The proposed repeal affects Texas Government Code, Chapter 
552. 

§807.5. Exemptions. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604036 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

SUBCHAPTER B. CERTIFICATES OF 
APPROVAL 
40 TAC §807.11, §807.15 
The amendments are proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rules affect Texas Government Code, Chapter 
552. 

§807.11. Original Approvals. 
(a) A complete application for an original certificate of ap-

proval shall consist of the following: 

(1) a completed application form provided by the Commis-
sion; 

(2) complete and correct financial statements, as specified 
in this chapter, demonstrating the school is financially stable and capa-
ble of fulfilling its commitments for training; 

(3) the application fee as specified in this chapter; and 

(4) any other revisions or evidence necessary to bring the 
school's application for approval to a current and accurate status as 
requested by the Commission. 

(b) Schools shall fully satisfy the Agency application require-
ments within 90 [180] days of receipt of the original application or the 
application may be considered withdrawn. 
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(c) If a school fails to respond to a request for additional infor-
mation within 21 [30] days, the Commission may withdraw the appli-
cation. 

(d) To reapply, a school shall submit: 

(1) a complete application as required in subsection (a) of 
this section; and 

(2) an affidavit stating that the school will not reopen until 
it has been issued a Certificate of Approval. 

§807.15. Notification of Actions [Legal Action]. 
(a) Unless otherwise instructed by the Commission, a school 

shall notify the Commission in writing of any legal action to which the 
school, any of its owners, representatives, or management employees 
is a party. 

(b) A school shall notify the Commission in writing of any 
legal action described in this section no later than five business days 
after the action is known to be filed or the school, owner, representative, 
or management employee is served. 

(c) A school shall include, with the notice required in this sec-
tion, a file-marked copy of the petition, complaint, or other legal in-
strument, including copies of any judgments. 

(d) A school shall notify the Commission in writing no later 
than five business days after receiving notice of any change in accredi-
tation status or Title IV status, including but not limited to, Heightened 
Cash Monitoring 1 or 2, loss of eligibility, composite score, 90/10 ratio 
or default rate problems, or other similar changes. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604037 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

SUBCHAPTER E. SCHOOL DIRECTOR AND 
ADMINISTRATIVE STAFF 
40 TAC §807.62 
The amendment is proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rule affects Texas Government Code, Chapter 
552. 

§807.62. School Director Qualifications and Duties. 
(a) A school director of a small school shall have administra-

tive or management experience and shall be of good reputation. 

(b) A school director of other than a small school shall be of 
good reputation and have a total of five years of administrative or man-
agement experience. An equivalent duration of higher education, col-
lege or university, may be substituted for each year of experience. 

(c) The school shall obtain Commission approval for the 
school director before employment of the school director. 

(d) The school director is responsible for the courses of in-
struction, organization of classes, designation of a liaison for Commis-
sion compliance visits, maintenance of the school facilities and proper 
administrative records, and all other matters related to the administra-
tion of the school, as determined by the Commission. 

[(e) The school director shall sign and agree to the terms of the 
Director's Statement.] 

(e) [(f)] The Commission may require the school director to at-
tend additional training to continue approved director status if a school 
has more than one substantiated complaint from students during a one-
year period. If the school has repeat violations from a previous year 
under the same director, the Commission may revoke the approval of 
the school director. 

(f) [(g)] The school director shall: 

(1) ensure that all facilities, including housing endorsed by 
the school, comply with local, city, county, municipal, state, and federal 
regulations such as, but not limited to, fire, building, and sanitation 
codes; and 

(2) inspect facilities, including housing, before endorse-
ment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604038 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

SUBCHAPTER H. COURSES OF 
INSTRUCTION 
40 TAC §807.122 
The amendment is proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rule affects Texas Government Code, Chapter 
552. 

§807.122. General Information for Courses of Instruction. 

(a) A school shall not apply for approval of a program that is 
substantially similar to a discontinued or revoked program, unless the 
application for approval is submitted at least one year after the date of 
discontinuation or revocation, and: 

(1) the school's approved programs are all meeting the em-
ployment rate as referenced in §807.131(b), at the time of application; 
and 

(2) the school submits a reimplementation plan to the 
Agency. 
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(b) [(a)] A school is not required to submit applications for 
additional courses of instruction or for course revisions to the Com-
mission for approval, if the school: 

(1) has been licensed for at least one year under the current 
ownership; 

(2) is accredited by an agency recognized by the U.S. Sec-
retary of Education; and 

(3) is in good standing with its designated accrediting 
agency and not subject to: 

(A) probation; 

(B) a directive to show cause as to why accreditation 
should not be revoked; or 

(C) any other action, as defined by the accrediting 
agency, that would otherwise prevent the school from seeking approval 
to add or revise a course of instruction. 

(c) [(b)] Upon receipt of the approval of the course of instruc-
tion from the accrediting agency, the school shall provide a copy to the 
Commission. 

(d) [(c)] The Commission may require the school director of 
an accredited school to file applications for nondegree programs if there 
have been two substantiated complaints regarding programs in the pre-
vious year. 

(e) [(d)] A school submitting applications for approval of sem-
inars shall use abbreviated forms provided by the Commission. 

(f) [(e)] No class or program shall be approved by the Commis-
sion unless the school demonstrates that the program's quality, content, 
and length reasonably and adequately imparts the job skills and knowl-
edge necessary for the student to obtain employment in the stated oc-
cupation. 

(g) [(f)] A school may not solicit students, otherwise advertise, 
or conduct classes for a course of instruction prior to the Commission's 
approval of the course of instruction. Any such activity by the school, 
prior to the Commission's approval of the course of instruction, shall 
constitute a misrepresentation by the school and shall entitle each stu-
dent in the course of instruction to a full refund of all tuition and fees 
paid by the student and release from all obligations. 

(h) [(g)] The school shall establish and maintain a formal ad-
visory committee of at least five members, unless the Commission ap-
proves a lesser number of persons in advance, for each type of program 
with course time in excess of 200 hours in length. At least annually, 
the committee shall evaluate the curriculum, instructional materials and 
media, equipment, and facilities to ensure they meet the needs of the job 
market. The school shall have written documentation of the evaluation 
available for review by the Commission. If the school does not fol-
low an advisory committee recommendation, the school shall maintain 
written documentation of the justification for not following the recom-
mendation. 

(i) [(h)] If the applicant requests approval to measure courses 
of instruction in credit hours, the following conversion table shall be 
used. 

(1) One academic quarter credit hour equals a minimum 
course time of: 

(A) 10 hours of classroom lecture; 

(B) 20 hours of laboratory experience; or 

(C) 30 hours of externship. 

(2) One academic semester credit hour is equal to a mini-
mum course time of: 

(A) 15 hours of classroom lecture; 

(B) 30 hours of laboratory experience; or 

(C) 45 hours of externship. 

(3) The school shall calculate lecture, laboratory, and ex-
ternship credit hour conversions individually for each class, rounding 
down to the nearest half credit hour. The school shall add the total for 
the credit hours for lecture, laboratory, and externship to determine the 
total credit hours for a class. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604039 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 

       For further information, please call: (512) 463-9598

SUBCHAPTER J. ADVERTISING 
40 TAC §807.175 
The amendment is proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rule affects Texas Government Code, Chapter 
552. 

§807.175. Catalog. 
(a) The catalog shall include the following: 

(1) table of contents or index; 

(2) name and complete street address of the school; 

(3) volume number, date of publication, and effective 
dates; 

(4) history of any accreditations or approvals, including 
statement of approval and regulation by the Commission; 

(5) description of space, facilities, and equipment; 

(6) list of all trustees, directors, officers of the corporation, 
and owners; 

(7) list of management staff and faculty, including educa-
tion relating to the areas of instruction; 

(8) tuition, fees, other charges, and applicable scholarship 
terms; 

(9) school calendar; 

(10) school hours of operation and class schedule, includ-
ing the amount of time allocated for breaks and mealtimes; 

(11) policies regarding enrollment, including entrance 
requirements, previous education credit, cancellation and refund, 
progress, attendance, leave of absence, and conduct; 
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(12) veterans administration refund policy, if applicable; 

(13) description of courses of instruction, including the 
number of hours of course time of a seminar, seminar topic, lecture, 
lab, and externship, as well as credit hours in each class, if applicable; 

(14) description of each class; 

(15) description of the grading policy, including require-
ments for graduation; 

(16) description of placement assistance, if available; 

(17) statement of polices regarding grievances; and 

(18) a statement signed by the owner or director indicating 
that all of the information contained in the catalog is true and correct. 

(b) Any classes defined as self-paced shall be noted as such in 
the catalog. 

(c) In addition to the information contained in subsections (a) 
and (b) above, the catalog for a school that charges tuition and fees for 
a residence program or a synchronous distance education course based 
on more than one period shall also include a complete description of 
the following: 

(1) the number of periods of time and the course time 
scheduled in each period; 

(2) the amount of tuition charged for each period; 

(3) the type and amount of fees charged for each period; 
and 

(4) any other charges for each period. 

(d) All changes to the catalog shall be disclosed to the Agency, 
using forms provided by the Agency. Failure to disclose changes may 
result in penalties and sanctions, including refunds. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604040 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

SUBCHAPTER N. CANCELLATION AND 
REFUND POLICY 
40 TAC §807.262, §807.264 
The amendments are proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rules affect Texas Government Code, Chapter 
552. 

§807.262. Completion of Refund. 

(a) A school shall document refunds by written record indicat-
ing the date of the refund transaction, the name of the student receiving 

the refund, the total amount refunded, and the specific reason for the 
refund. Proof of completion shall be on file within 120 days of the ef-
fective date of termination and shall include: 

(1) copies of both sides of the cancelled check; 

(2) printed proof of completed transaction of electronic 
funds transfer or other similar electronic means; or 

(3) documentation of an awarded credit to a credit card or 
other similar account. 

(b) To ensure a school's good faith effort to timely complete a 
refund owed directly to a student, the student's file shall contain evi-
dence of the following proof of a certified mailing of the refund to the: 

(1) student's last known address; 

(2) student's permanent address, if different from the stu-
dent's last known address; or 

(3) address of the student's parent or legal guardian, if dif-
ferent from the student's last known and permanent addresses. 

(c) If after making a good faith effort to timely complete a re-
fund, the school is unable to complete the refund, the school shall for-
ward to the Agency the appropriate refund amount and any pertinent 
student information to assist the Agency in locating the student. 

(d) Unless otherwise required by another law, refunds will be 
made in the following order: 

(1) on behalf of the student to federal loans used to pay 
tuition and fees; 

(2) on behalf of the student to private loans used to pay 
tuition and fees; 

(3) to the student for personal loans, including credit card 
debt, and cash used to pay tuition and fees; and 

(4) to other funding sources, including Boards, to reim-
burse payments for tuition and fees. 

§807.264. Penalties Relating to Refunds. 

(a) A penalty shall be paid on any refund not completed in a 
timely manner as required by the Act. The penalty assessment shall 
begin on the first day following the expiration of the statutorily defined 
refund period and end on the day preceding the date the refund is com-
pleted. 

(b) [Penalties assessed on late refunds for grants shall be paid 
to the tuition trust account if the amount is $15 or less.] Any [other] 
penalty assessed on a school's late payment of student refunds shall be 
disbursed in the following order of priority: 

(1) to the student's account at a lending institution for the 
balance of principal and interest on the student loan; 

(2) to the student for tuition and fees paid directly by the 
student; [and] 

(3) to a Board for tuition and fees paid by the Board; and 

(4) [(3)] to the tuition trust account for any remaining bal-
ance of assessed penalty. 

(c) If the Agency determines that the method used by the 
school to calculate refunds is in error or the school does not routinely 
pay refunds within the time required by the Act, the school shall 
submit an agreed-upon procedures engagement [audited report] con-
ducted by an independent CPA. The CPA shall examine all files for 
[accountant of the refunds due former] students who did not complete 
a course of study, to determine compliance with the most restrictive 
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of: [that includes any penalty due as specified in the Act. An audit 
opinion letter shall accompany a schedule of student refunds due, 
which discloses the following information for the four years prior to 
the date of the Agency's request:] 

(1) the Act [student information, including name, address, 
and Social Security number]; 

(2) this chapter; or [pertinent dates, including last date of 
attendance and date of termination; and] 

(3) the school catalog current on the date of the student's 
enrollment. [refund information, including amount of refund with prin-
cipal, penalty, and any balance due separately stated, payee, and date 
and check number of payment if payment has been made.] 

(d) An opinion letter shall accompany a schedule of student 
refunds due, disclosing the following information for the four years 
prior to the date of the Agency's request: 

(1) student information, including name, address, and So-
cial Security number; 

(2) pertinent dates, including recorded last date of atten-
dance, date of termination, and, if necessary, recalculated last date of 
attendance; 

(3) recorded refund information, including amount of re-
fund with principal, penalty, and any balance due stated separately; 
payee; date and check number of payment if payment has been made; 
any of the same categories of information resulting from recalculations; 
and 

(4) other information requested by the Agency to demon-
strate compliance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604041 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 

       For further information, please call: (512) 463-9598

♦ ♦ ♦ 

SUBCHAPTER O. RECORDS 
40 TAC §807.281, §807.282 
The amendments are proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rules affect Texas Government Code, Chapter 
552. 

§807.281. General Information for Records. 
(a) A school shall permanently maintain a master student reg-

istration list (MSRL). If the school maintains the MSRL in electronic 
form, the school must be able to produce a printed copy immediately 
upon request. The MSRL must contain at least the following informa-
tion: 

(1) date of applicable entry; 

(2) name of student; 

(3) address of student including city, state, and zip code; 

(4) telephone number; 

(5) social security number; 

(6) date of birth; and 

(7) name of program. 

(b) A school shall maintain current records and necessary data 
(physical or electronic) for each student required to be on the master 
student registration list to show compliance with the Act and this chap-
ter. These records shall be: 

(1) maintained on-site; [and] 

(2) protected against damage, loss (e.g., fire, water, theft, 
tampering), or misuse; and 

(3) [(2)] made available to the Commission for inspection 
upon request. 

(c) If applicable, the school shall maintain and ensure that 
copies of the accreditation authorization and letter of eligibility from 
the United States Department of Education are available for Commis-
sion review. 

(d) Degree granting schools shall maintain a copy of the cer-
tificate of authorization from the Coordinating Board for each autho-
rized degree program. 

(e) The Commission may conduct unannounced compliance 
inspections. 

(f) A school shall maintain complete records of all advertising, 
sales, and enrollment materials used by or on behalf of the school for 
a five-year period. Materials maintained shall include, but not be lim-
ited to, direct mail pieces, brochures, printed literature, films, leaflets, 
handbills, fliers, video and audiotapes disseminated through the broad-
cast media, materials disseminated through the print media or Internet, 
and sales and recruitment manuals used to instruct sales personnel. 

§807.282. Student Information and Records. 

(a) A school shall permanently maintain student transcripts of 
academic records. A school shall provide such transcripts to students 
and prospective employers at a reasonable charge if the student has 
fulfilled the financial obligation to the school and is neither in default 
nor owes a refund to any federal or state student financial aid program. 

(b) A school shall retain financial records in accordance with 
federal retention requirements. 

(c) A school shall retain all student records for at least a five-
year period and these records shall include: 

(1) a written record of previous education and training on 
a form provided by the Commission; and 

(2) official transcripts from all previous postsecondary 
schools attended by the student. 

(d) The school director shall implement and maintain reason-
able procedures, including taking any appropriate corrective action, to 
protect from improper use or disclosure of any sensitive personal in-
formation collected or maintained by the school. 

(e) A school shall destroy or arrange for the destruction of sen-
sitive personal information within the school's custody or control, after 
any required retention periods, by: 

(1) shredding; 
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(2) permanently removing or deleting electronic records; 
or 

(3) otherwise modifying the sensitive personal information 
in the records to make the information unreadable or indecipherable 
through any means; or 

(4) destroying the information in accordance with any 
other more restrictive law or regulation the school is required to follow. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604042 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

SUBCHAPTER R. CLOSED SCHOOLS 
40 TAC §807.342 
The amendment is proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rule affects Texas Government Code, Chapter 
552. 

§807.342. Tuition Trust Account. 

(a) In a year in which the Commission determines it is neces-
sary to charge a fee under §132.2415(b) of the Act, each school shall 
make a payment to the tuition trust account at the time the school re-
newal fee is paid. 

(b) The amount in the tuition trust account, as provided in the 
Act, is an accrued balance. The accrued balance is the cash balance 
of the tuition trust account less the sum of the accrued liabilities from 
unpaid student refunds and teach-out claims. 

(c) Disbursements shall be made from the tuition trust account 
for student refunds and reimbursable teach-out expenses incurred dur-
ing each 12-month period ending August 31, and shall be: 

(1) made first for student refunds in accordance with 
§132.2415(d) of the Act and §807.262 of this chapter; 

(2) calculated after refunds or discharges from other fund-
ing sources have been determined; 

(3) disbursed to other funding sources from any amount re-
maining under the limitation of §132.242(e) of the Act; and 

(4) [(2)]disbursed for reimbursable teach-out expenses 
based upon remaining funds in the account.[; and] 

[(3) calculated after other funding sources have been deter-
mined.] 

(d) Following the graduation or termination of the students 
from the teach-out school, the teach-out school shall determine actual 
expenses and submit a claim for reimbursement to the Commission on 

or before the date provided in the application packet. The teach-out 
school shall: 

(1) not claim expenses for facilities, equipment, utilities, or 
other items which were owned, rented, used, or otherwise obligated by 
the school prior to the Commission's approval of the teach-out program, 
even though such items may be used for the teach-out program; 

(2) be limited to expenses for tuition and fees that are non-
recoverable from all financial resources, including grants and loans; 
and 

(3) ensure that the sum of the tuition and fees paid to the 
student's account at the closed school and the teach-out school is the 
lesser amount the student would have been charged for the complete 
program at the closed school or the teach-out school. 

(e) For schools in their first two years of operation that have 
not been required to furnish financial statements to comply with 
§807.35(b), the payment to the tuition trust account shall be calculated 
at the rate determined by the Commission using the projected gross 
amount of tuition and fees, as required in §807.33(c), to be charged by 
the school for the year in which the payment is collected. Once the 
school has submitted the actual amount of tuition and fees collected by 
the school in compliance with §807.35(b), the Commission shall rec-
oncile the projected and actual amounts of tuition and fees collected. 
Upon reconciliation, the Commission shall determine if the school is 
entitled to a refund or must pay an additional amount to the tuition 
trust account. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604043 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

SUBCHAPTER S. SANCTIONS 
40 TAC §807.353 
The amendment is proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rule affects Texas Government Code, Chapter 
552. 

§807.353. Administrative Penalties. 

(a) An administrative penalty shall not exceed the amount 
specified in Texas Education Code §132.152 for each instance of a 
violation and shall be assessed in accordance with that section. 

(b) The administrative penalty is calculated based on a penalty 
dollar amount and the number of instances of violation. 

(c) A violation is considered a repeat violation only where no-
tice of a violation or an administrative penalty has been issued previ-
ously for that same violation. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(d) The assessment of an administrative penalty shall not pre-
clude the Agency from administering other sanctions, up to and includ-
ing revocation of a school's certificate of approval. 

(e) The following penalty matrix is for determining and as-
sessing an administrative penalty. The absence of a particular viola-
tion from the matrix shall not preclude the Agency from assessing an 
administrative penalty. 
Figure: 40 TAC §807.353(e) 
[Figure: 40 TAC §807.353(e)] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604044 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 

SUBCHAPTER T. CEASE AND DESIST 
ORDERS 
40 TAC §807.362, §807.365 
The amendments are proposed under Texas Labor Code 
§301.0015 and §302.002(d), which provide the Texas Workforce 
Commission with the authority to adopt, amend, or repeal such 
rules as it deems necessary for the effective administration of 
Agency services and activities. 

The proposed rules affect Texas Government Code, Chapter 
552. 

§807.362. Contents of Statement of Charges and Notice of Hearing. 

The statement of charges and notice of hearing issued by the Agency 
shall contain the following information: 

(1) The name and last known address of the person against 
whom the order may be entered; 

(2) A short and plain statement of the reasons the Agency 
believes the person is operating a career school or college without a 
certificate of approval; and 

[(3) A copy of the Commission's Career Schools and Col-
leges rules, Title 40, Chapter 807 of the Texas Administrative Code; 
and] 

(3) [(4)] The date, time, and location of the hearing. 

§807.365. Hearing Decision and Final Review by the Commission. 

(a) Within 10 days after the hearing is held, the hearing officer 
shall issue a written decision granting or denying the request for the 
issuance of a cease and desist order that includes findings of fact and 
conclusions of law. The hearing decision shall be mailed by certified 
mail, return receipt requested, and is presumed received five days from 
the date it is mailed. The hearing officer's decision becomes final the 
15th day after receipt of the hearing decision unless an appeal is filed 
under subsection (b) of this section. 

(b) A party that is not satisfied with the decision of the hearing 
officer may file a written appeal of the decision to the Commission for a 
final review no later than the 15th day after receipt of the hearing deci-
sion. The written appeal shall contain the party's arguments as to why 
the decision of the hearing officer should be reversed. [A party may 
request oral argument on the written appeal before the Commission. If 
oral argument is approved, each party or its hearing representative may 
present argument in support of its position.] 

(c) Upon receipt of the written appeal of the hearing officer's 
decision, the Commission shall consider the appeal and issue a decision 
promptly. [If in the written appeal, oral argument is requested by a party 
and approved, the Commission shall schedule and hold oral argument 
not later than 90 days of receipt of the written appeal.] The Commission 
shall consider the appeal on the basis of the record made before the 
hearing officer. The decision of the Commission shall be mailed by 
certified mail, return receipt requested, and is presumed received five 
days from the date it is mailed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 12, 2016. 
TRD-201604045 
Patricia Gonzalez 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Earliest possible date of adoption: September 25, 2016 
For further information, please call: (512) 463-9598 
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