< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION
PART 1. OFFICE OF THE GOVERNOR

CHAPTER 5. GENERAL ADMINISTRATION
SUBCHAPTER B. ADMINISTRATIVE
POLICIES

1 TAC §5.101

The Office of the Governor (OOG) adopts new 1 TAC §5.101,
relating to identifying and escalating procurement contracts that
require enhanced contract or performance monitoring. The rule
is adopted without changes to the proposed text as published in
the September 16, 2016, issue of the Texas Register (41 TexReg
7233), and will not be republished.

Reasoned Justification

The rule is adopted to implement changes made in the law re-
garding state contracting requirements by §2261.253(c), Texas
Government Code.

Public Comments
No comments were received regarding the proposed adoption.
Statutory Authority

The new section is adopted in accordance with Government
Code, §2261.253(c), which requires the OOG to establish a
procedure to identify each procurement contract that requires
enhanced contract or performance monitoring.

Cross Reference to Statute
No other code, article or statute is affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605491

Diane Morris

Deputy General Counsel

Office of the Governor

Effective date: November 10, 2016

Proposal publication date: September 16, 2016

For further information, please call: (512) 463-1955

¢ ¢ ¢
PART 2. TEXAS ETHICS COMMISSION

CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES
SUBCHAPTER B. GENERAL REPORTING
RULES

1 TAC §20.60

The Texas Ethics Commission (the commission) adopts new
Texas Ethics Commission Rules §20.60 without changes to the
proposed text as published in the September 2, 2016, issue of
the Texas Register (41 TexReg 6584). The amendment will not
be republished. The section relates to the disclosure of multiple
expenditures to a single payee for fees to process political
contributions.

Section 254.031(a)(3) of the Election Code requires a campaign
finance report to include the amount of political expenditures that
in the aggregate exceed $100 and that are made during the
reporting period, the full name and address of the persons to
whom the expenditures are made, and the dates and purposes
of the expenditures. Expenditures made from personal funds
must also be itemized if reimbursement from political contribu-
tions is sought. Some filers are required to itemize their expen-
ditures to banks and other merchants to process political contri-
butions, which can include numerous small expenditures to the
same payee. The new rule simplifies the filing requirements with-
out any substantive loss in disclosure by permitting a filer to dis-
close multiple expenditures for such processing fees made to the
same payee within a reporting period as a single expenditure.
The total amount of the expenditures must be disclosed along
with the payee information and purpose, including the dates of
the first and last expenditures.

One public comment was received on this rule from Ms. Kenna
Giffin; the comment was generally in favor of the rule.

New rule §20.60 is adopted under Texas Government Code
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission.

New rule §20.60 affects Election Code §254.031.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 18,
2016.

TRD-201605426
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Natalia Luna Ashley

Executive Director

Texas Ethics Commission

Effective date: November 7, 2016

Proposal publication date: September 2, 2016

For further information, please call: (512) 463-5800

¢ L4 ¢
TITLE 7. BANKING AND SECURITIES

PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 25.
CONTRACTS
SUBCHAPTER A. CONTRACT FORMS
7 TAC §§25.1 - 25.6

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), adopts
amendments to §§25.1 - 25.6, concerning prepaid funeral con-
tracts. The amendments are adopted without changes to the
proposed text as published in the September 2, 2016, issue of
the Texas Register (41 TexReg 6587). The amended rules will
not be republished.

PREPAID FUNERAL

Current §§25.1 - 25.6 provide the requirements for a licensed
seller of prepaid funeral benefits to use and deliver a contract
when engaging with a purchaser of benefits, whether via a model
or non-model contract. These sections prescribe the substance,
form, and approval process for the use of a contract that differs
from the model contract issued by the department. Additionally,
§25.6 sets out how and when an executed copy of a contract
must be delivered to a purchaser. Because §§25.1 - 25.6 were
drafted before the prevalence of electronic documents, it is not
currently clear that a licensed seller of prepaid funeral benefits
may use an electronic contract or how to have an electronic con-
tract approved by the department. Because of this uncertainty,
sellers have approached the department individually for a deter-
mination whether the seller's electronic process is acceptable.
The adopted amendments provide guidance to the sellers and
understanding to the public.

Amended §25.1 states that a contract or a waiver in electronic
form is a non-model contract. Being non-model requires an
electronic contract to comply with the substance and form re-
quirements within §25.3, the plain language requirements within
§25.4, and the approval process within §25.5. As amended,
§§25.3, 25.4, and 25.5 clarify their application to contracts in
electronic form. However, amended §25.2 includes an excep-
tion to this general rule by providing that a PDF version of an
approved non-model contract or model contract need not be ap-
proved by the department because these PDFs will accurately
replicate the contract as previously approved in paper form.

The amendment adding §25.2(f) expressly allows the use of con-
tracts in electronic form for the sale of prepaid funeral benefits if
the purchaser has been provided the disclosures required by the
federal E-SIGN Act and has consented to the use of electronic
documents. Because the disclosures required under E-SIGN
primarily address the issues of retention and accessibility of an
electronic record, the amendments treat the transaction as not

having been conducted electronically when the purchaser is con-
temporaneously given a completed paper copy of the contract.

The amendments to §25.3 explain the placement of contract pro-
visions in electronic format. The amendment to §25.3(b)(8) re-
quires the statement of guaranteed funeral goods and services
selected to be on a single screen or consecutive screens, near
the beginning or top of the contract, immediately following re-
quired consumer disclosures. The amendment to §25.3(c)(1)(G)
requires the statement of non-guaranteed cash advance items in
an electronic contract to appear on a single screen immediately
following the statement of guaranteed funeral goods and ser-
vices selected. The amendment to §25.3(c)(2) requires, when
the seller has deleted the statement of no-guaranteed cash ad-
vance items, that the seller include Figure: 7 TAC §25.3(c)(2)(B)
immediately following the statement of guaranteed funeral goods
and services selected. The amendment to §25.3(j) requires the
placement of required signatures and notices near the bottom of
an electronic contract. The amendment to §25.3(k)(2) requires
the consumer complaints and inquiries notice to appear immedi-
ately preceding the area where a purchaser signs an electronic
contract. The amendment to §25.3(1)(1) eliminates the need for
page numbers in an electronic contract that does not contain
pages. The addition of §25.3(n) requires the consumer disclo-
sures mandated by E-SIGN to be before any other provision and
allows them to be on a separate screen.

The amendment to §25.4(a) clarifies that an electronic contract
must be displayed in an easily readable font and type size.
The amendment to §25.4(b) confirms that electronic documents
should substantially comply with plain language writing prin-
ciples. The amendment to §25.4(f)(2) clarifies that page size
requirements do not apply to electronic documents.

The amendment to §25.5(b)(1)(A) requires inclusion of screen
shots in an application to approve a non-model electronic
contract. The amendment to §25.5(b)(1)(D)(ii) requires that the
certification for electronic contracts verifies that it complies with
Business and Commerce Code, Chapter 322 (the Texas Uni-
form Electronic Transactions Act) and E-SIGN. The amendment
to §25.5(f) deletes transition language that applied when the
rules were amended in 2010 and is no longer applicable.

The amendment to §25.6 adds two new subsections that spec-
ify that a paper copy must be given unless an electronic contract
was used or if the purchaser requests a paper copy of an elec-
tronic copy. It also states that electronic contracts may be sent
to the purchaser electronically if the purchaser has consented to
that.

The department received no comments regarding the proposed
amendments.

The amendments are adopted pursuant to Finance Code,
§154.051, which provides that the commission may adopt rules
necessary and reasonable to matters relating to the enforce-
ment and administration of this chapter, and §154.151, which
prescribes requirements for the department and the commission
relating to the form of contracts.

Finance Code, §§154.001, 154.131, 154.151 - 154.1511,
154.156, 154.2021, 154.401, 154.406 - 154.410, and 154.415
are affected by the proposed amended sections.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605477

Catherine Reyer

General Counsel

Texas Department of Banking

Effective date: November 10, 2016

Proposal publication date: September 2, 2016

For further information, please call: (512) 475-1301

¢ ¢ ¢

PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER

CHAPTER 85. PAWNSHOPS AND CRAFTED
PRECIOUS METAL DEALERS

SUBCHAPTER A. RULES OF OPERATION
FOR PAWNSHOPS

The Finance Commission of Texas (commission) adopts amend-
ments, new rules, and repeals in 7 TAC, Chapter 85, Subchapter
A, concerning Rules of Operation for Pawnshops.

The commission adopts the amendments to §§85.102, 85.104,
85.202, 85.206, 85.208, 85.209, 85.211, 85.305, 85.306,
85.402, 85.405, 85.413, 85.420, 85.423, and 85.702; new
§85.205; and the repeal of §§85.205, 85.601, and 85.602 with-
out changes to the proposed text as published in the September
2, 2016, issue of the Texas Register (41 TexReg 6593).

The commission adopts new §85.601 with changes to the pro-
posed text as published in the September 2, 2016, issue of the
Texas Register (41 TexReg 6593). The changes are a result of
a technical correction to a citation.

The commission received no written comments on the proposal.

In general, the purpose of the rule changes in 7 TAC, Chapter
85, Subchapter A is to update rules regarding the licensing of
pawnshops and to make technical corrections. The adopted rule
changes relate to the following issues: contact information, li-
cense transfers, criminal history review, disclosures, and record-
keeping. Additionally, certain sections are being repealed in or-
der to replace them with new, reorganized rules.

The agency circulated an early draft of proposed changes to
interested stakeholders. The agency then held a stakeholders
meeting where attendees provided oral precomments. In addi-
tion, the agency received three informal written precomments.
Certain concepts recommended by stakeholders were incorpo-
rated into the proposal, and the agency appreciates the thought-
ful input provided by stakeholders.

The individual purposes of the adopted changes to each section
are provided in the following paragraphs.

In §85.102, the adoption adds a definition of "parent entity," spec-
ifying that this term refers to a direct owner of a licensee or
applicant. This definition is intended to clarify the provisions
on mergers and license transfers in §85.205 and §85.208, dis-
cussed later in this adoption, and is consistent with other OCCC
licensing rules. An amendment to former §85.102(11) (adopted
§85.102(12)) amends the definition of "principal party" for sole
proprietorships. The amendment removes the statement that

proprietors include spouses with a community property interest.
This amendment conforms to an amendment to the application
requirements for sole proprietorships in §85.202(a)(1)(B)(i), dis-
cussed later in this adoption.

Adopted amendments to §85.104(b) and (c) clarify the agency's
procedure for providing delinquency notices to licensees that
have failed to pay an annual assessment fee. The amendments
specify that notice of delinquency is considered to be given when
the OCCC sends the notice by e-mail to the address on file with
the OCCC (if the pawnshop has provided an e-mail address), or
by mail to the address on file with the OCCC as a master file
address (if the pawnshop has not provided an e-mail address).

An amendment to §85.202(a)(1)(B)(i) removes the requirement
to disclose community property interests and documentation
regarding separate property status, and replaces it with a
requirement to disclose the names of the spouses of principal
parties if requested. The agency currently spends considerable
time requesting information from license applicants to determine
the status of spouses' property interests, and explaining these
concepts to applicants. These amendments will help stream-
line the licensing process and reduce regulatory burden. The
amendments will also make the application process simpler and
more straightforward for applicants. In specific cases where
the spouse is a principal party, the OCCC would be able to
request additional information about the spouse under current
§85.202(a)(1)(E)-(F).

Section 85.205 is being repealed and replaced with a new rule,
with the intent to clarify the requirements when a licensee trans-
fers ownership. Section 85.205 describes what constitutes a
transfer of ownership requiring the filing of a transfer applica-
tion. The adopted new rule largely maintains the requirements
under the former rule, including the requirements for filing a li-
cense transfer application. In addition to the license transfer ap-
plication allowed under the former rule, the new rule allows an
alternative method for a transfer of ownership: a new license ap-
plication on transfer of ownership. The new rule describes what
the application must include, the timing requirements, and which
parties are responsible at different points in the transfer process.
Subsection (a) describes the purpose of the new section. Sub-
section (b) defines terms used throughout the section. In particu-
lar, subsection (b)(3) defines the phrase "transfer of ownership,"
listing different types of changes in acquisition or control of the
licensed entity.

Subsection (c) specifies that a license may not be sold, trans-
ferred, or assigned without the written approval of the OCCC,
as provided by Texas Finance Code, §371.070. Subsection (d)
provides a timing requirement, stating that a complete license
transfer application or new license application on transfer of own-
ership must be filed no later than 30 days after the transfer of
ownership. Subsection (e) outlines the requirements for the li-
cense transfer application or new license application on transfer
of ownership. These requirements include complete documen-
tation of the transfer of ownership, as well as a complete license
application for transferees that do not hold an existing pawnshop
license. Subsection (e)(5) explains that the application may in-
clude a request for permission to operate.

Subsection (f) provides that the OCCC may issue a permission to
operate to the transferee. A permission to operate is a temporary
authorization from the OCCC allowing a transferee to operate
while final approval is pending for an application. Subsection (g)
specifies the transferee's authority to engage in business if the
transferee has filed a complete application including a request

ADOPTED RULES November 4, 2016 41 TexReg 8815



for permission to operate. It also requires the transferee to im-
mediately cease doing business if the OCCC denies the request
for permission to operate or denies the application. Subsection
(h) describes the situations where the transferor is responsible
for business activity at the licensed location, situations where the
transferee is responsible, and situations where both parties are
responsible.

In §85.206, concerning Processing of Application, conforming
changes in this adoption cite the amended title of §85.205.

In §85.208, concerning Change in Form or Proportionate Own-
ership, conforming changes are adopted corresponding to pro-
posed new §85.205. Throughout subsections (b) and (c), refer-
ences have been added to the new license application on trans-
fer of ownership. In addition, amendments in subsection (b) clar-
ify situations where a merger is a transfer of ownership. The
amendments specify that if a licensee is a party to a merger
that results in a new or different surviving entity other than the
licensee, then the merger is a transfer of ownership, and the
licensee must file a license transfer application or new license
application. The amendments to subsection (b) are intended to
clarify the current rule text and are consistent with the OCCC's
current policy.

Adopted amendments to §85.209 clarify the circumstances in
which a pawnshop applicant or licensee must notify the OCCC
of changes to information in the original license application. The
amendments specify that the requirement to provide updated
information within 10 days applies before a license application
is approved. Adopted new §85.209(c) provides that a licensee
must notify the OCCC within 30 days if the information relates
to the names of principal parties, criminal history, regulatory ac-
tions, or court judgments. Adopted new §85.209(d) specifies
that each applicant or licensee is responsible for ensuring that
all contact information on file with the OCCC is current and cor-
rect, and that it is a best practice for licensees to regularly re-
view contact information. Corresponding changes are adopted
in §85.305 for pawnshop employee licensees.

An adopted amendment to §85.211(d) provides that a pawn-
shop license applicant must pay a fee to a party designated by
the Texas Department of Public Safety (DPS) for processing
fingerprints. This amendment conforms the rule to the method
by which applicants currently provide fingerprint information
through DPS's Fingerprint Applicant Services of Texas (FAST)
program. A corresponding change is adopted in §85.306 for
pawnshop employee licensees. An amendment to former
§85.211(g) (adopted §85.211(h)) adds a tagline for clarity.

An adopted amendment to §85.402(g) relates to the requirement
for sequential numbering of electronic pawn tickets. The amend-
ment removes the requirement that the OCCC approve meth-
ods of numbering the pawn ticket other than sequential num-
bering by the form supplier. Instead, the amendment provides
that the pawnshop may sequentially number each pawn ticket
in accordance with written policies that ensure appropriate man-
agement and controls. The amendment is intended to provide
pawnshops with flexibility in numbering pawn tickets, while also
ensuring that pawnshops properly account for all transactions.
Another adopted amendment to §85.402(g) specifies that each
of the three parts of the pawn ticket must be numbered with the
same sequential number.

Adopted new §85.402(h) requires pawnshops to maintain doc-
umentation and disclosures required under the Department of
Defense's Military Lending Act (MLA) Rule, 32 C.F.R. pt. 232.

The Department of Defense's recently adopted amendments to
the MLA Rule have a required compliance date of October 3,
2016. Under the amended MLA Rule, creditors will generally be
required to provide model disclosures to covered military borrow-
ers. 32 C.F.R. §232.6. The amended MLA Rule also specifies
documentation that creditors can obtain in order to determine
whether a consumer is a covered military borrower. 32 C.F.R.
§232.5. Adopted new §85.402(h) specifies that licensees are
required to maintain these documents and disclosures. These
records must be maintained for two years from the date of the fi-
nal entry, like the pawn ticket under current §85.402(b). The two-
year requirement is based on Texas Finance Code, §371.152,
which requires pawnshops to keep records of pawn transactions
for two years from the date of the last recorded event. However,
licensees may keep the documents for a longer period of time if
they choose.

At the stakeholders meeting, one stakeholder asked whether
§85.402(h) would require a particular form for records about
whether a consumer is a covered military borrower. The De-
partment of Defense has created a database that lenders can
consult to determine whether a consumer is a covered military
borrower. Although the MLA Rule provides a safe harbor for
lenders who use the database, it provides that a lender may
apply its own method to determine whether a consumer is a cov-
ered military borrower. 32 C.F.R. §232.5(a). To clarify, adopted
§85.402(h) does not require a particular form for records about
whether a consumer is a covered military borrower, but requires
licensees to retain any records that they obtain to make that
determination.

Several stakeholders raised other questions about how to com-
ply with the MLA Rule. For example, stakeholders asked ques-
tions about how to calculate the military annual percentage rate
for purposes of the MLA Rule's 36% maximum for loans made to
covered military borrowers. Stakeholders also asked questions
about obtaining a potential borrower's Social Security number
in order to determine whether the borrower is a covered mili-
tary borrower. These questions are generally outside the scope
of the adopted rule amendments. However, on September 28,
2016, the agency published an advisory bulletin with guidance
on complying with the MLA Rule.

An adopted amendment to §85.405(a)(2) allows licensees to
modify the current rule's model pawn ticket, to add the manda-
tory disclosure to a covered borrower under the MLA Rule, 32
C.F.R. §232.6. One precommenter suggested adding language
to the amendment to §85.405(a)(2), to specify that the required
disclosure is not required to be on the pawn ticket. In response to
this precomment, the amendment explains that a licensee may
provide the disclosure on a separate form, as an alternative to
including the disclosure on the pawn ticket.

Another precommenter suggested an additional permissible
pawn ticket change related to the MLA Rule. The precommenter
suggested adding the following sentence to §85.405(a)(2)(B): "A
licensee also may modify the pawn ticket to add an inquiry as to
whether or not the borrower is a covered borrower." The agency
believes that this modification could create confusion. The
inquiry might be misunderstood by borrowers and licensees,
who could believe that the borrower's statement creates a
safe harbor from penalties under the MLA Rule. However, if
a licensee creates a specific modification of the pawn ticket, it
may submit the non-standard ticket to the OCCC under former
§85.405(a)(2)(B) (adopted §85.405(a)(2)(C)), and the OCCC
will review the inquiry in the context of the amended pawn ticket.
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An adopted amendment to §85.405(a)(6)(A) explains that a
handgun license is an acceptable form of identification, as pro-
vided by Texas Business and Commerce Code, §506.001(a).
Under Section 506.001(a), a person may not deny the holder
of a handgun license issued by the Texas Department of Public
Safety access to goods, services, or facilities, because the
holder presents a handgun license rather than a driver's license
or other acceptable form of personal identification. The Texas
Legislature enacted this provision in H.B. 2739 (2015). In the
same legislative session, the Legislature enacted an open-carry
law, H.B. 910 (2015), which replaced statutory references to the
phrase "concealed handgun license" with the phrase "handgun
license." The amendment to §85.405(a)(6)(A) is intended to
clarify that a Texas handgun license is permissible for a borrower
in a pawn transaction, in addition to other forms of photographic
identification listed in Texas Finance Code, §371.174(b). The
amendment conforms to the OCCC's advisory bulletin no.
B15-3 for pawnshops, "Handgun License as a Valid Form of ID."
At the stakeholders meeting, one stakeholder asked whether
this amendment refers only to Texas handgun licenses, or
includes handgun licenses from other states. In response to this
question, the adopted rule text states that a "Texas handgun
license issued under Texas Government Code, Chapter 411" is
an acceptable form of identification, in order to clarify that this
provision refers only to Texas handgun licenses issued by the
Texas Department of Public Safety.

Adopted amendments to §85.413 relate to disclosures for con-
sumer complaints about lost or damaged goods. A new figure
is being adopted to replace former figure 7 TAC §85.413(e)(6),
which is a disclosure about the complaint process for lost or dam-
aged goods. The new figure removes the former figure's state-
ment that the pawnshop must provide a copy of the OCCC com-
plaint form to the consumer, and replaces it with a statement
explaining that the consumer may file a complaint through the
OCCC's website. The new figure also includes updated contact
information for the OCCC. Corresponding changes are adopted
in §85.413(h). Previously, subsection (h) provided that the pawn-
shop must provide a copy of the OCCC complaint form upon re-
quest by a person attempting to redeem pledged goods, and fig-
ure 7 TAC §85.413(h) contained a copy of the OCCC's complaint
form. The amendments to subsection (h) replace these provi-
sions with a statement that a person attempting to redeem lost or
damaged goods may file a written complaint with the OCCC, and
a statement that the complaint form is available on the OCCC's
website. These amendments are intended to ensure that con-
sumers receive disclosures with up-to-date OCCC contact in-
formation, and that consumers are encouraged to file any com-
plaints through the OCCC's website.

An adopted amendment to §85.420(b)(2) clarifies hold-period re-
quirements for purchase transactions by pawnshops. Generally,
pawnshops are required to hold purchased items for at least
20 days, under §85.420(b)(1)(A). However, there is an excep-
tion to this general requirement in former §85.420(b)(2), which
provides that a pawnshop and a law enforcement agency may
agree to a hold period of seven days or less if the following con-
ditions are met: (1) information is exchanged electronically, (2)
the agreement does not conflict with any local ordinance, and (3)
the agreement is submitted to the OCCC in writing. The adopted
amendment to §85.420(b)(2) replaces "seven days or less" with
"less than 20 days," to clarify that the agreement with the law
enforcement agency can be for a period between 7 and 20 days
(e.g., a 10-day hold period).

Adopted amendments to §85.423 relate to a notice to con-
sumers about filing complaints with the OCCC. Under §85.423,
pawnshops are generally required to include this notice on
the privacy notices that they provide to consumers, unless
the pawnshop provides the privacy notice at the same time
as the pawn ticket, and the pawn ticket includes a shorter
OCCC notice with the agency's phone number. An adopted
amendment to §85.423(b) amends the longer OCCC notice
to include the OCCC's updated website and e-mail address.
In accordance with instructions from the Texas Department of
Information Resources, the OCCC has updated its website and
e-mail address with the "texas.gov" extension: occc.texas.gov
and consumer.complaints@occc.texas.gov. Other revisions
have been made to the text of the OCCC notice to provide more
clarity to consumers regarding the role of the OCCC in resolving
complaints. Previously, this notice had been referenced in the
rules as the "Complaints and inquiries notice." To continue the
use of the agency's acronym and provide consistency with other
rules, this consumer notice has been relabeled as the "OCCC
Notice."

Adopted new §85.601 specifies the criminal history information
collected by the OCCC, outlines factors the OCCC will consider
when reviewing criminal history information, and describes
grounds for denial, suspension, and revocation of a pawnshop
or pawnshop employee license. This section replaces former
§85.601 and §85.602, which are being repealed. Subsection
(a) describes the OCCC's collection of criminal history record
information from law enforcement agencies. Subsection (b)
identifies the criminal history information that the applicant
must disclose. Subsection (c) describes the OCCC's denial,
suspension, and revocation based on crimes that are directly
related to the licensed occupation of a pawnbroker or pawn-
shop employee. Subsection (c)(1) lists the types of crimes
that the OCCC considers to directly relate to the duties and
responsibilities of being a licensee, including the reasons the
crimes relate to the occupation, as provided by Texas Occupa-
tions Code, §53.025(a). Subsection (c)(2) contains the factors
the OCCC will consider in determining whether a criminal
offense directly relates to the duties and responsibilities of a
licensee, as provided by Texas Occupations Code, §53.022.
Subsection (c)(3) provides the mitigating factors the OCCC
will consider to determine whether a conviction renders an
applicant or licensee unfit, as provided by Texas Occupations
Code, §53.023. Subsection (d) describes the OCCC's authority
to deny a license application if it does not find that the applicant
is of good moral character, or if the applicant does not have the
responsibility, character, and fitness to command the confidence
of the public, as provided by Texas Finance Code, §371.052(a)
and §371.102(b). Subsection (e) explains that the OCCC will
revoke a license on the licensee's imprisonment following a
felony conviction, felony community supervision revocation,
revocation of parole, or revocation of mandatory supervision, as
provided by Texas Occupations Code, §53.021(b). Subsection
(f) identifies other grounds for denial, suspension, or revocation,
including convictions for specific offenses described by statutory
provisions cited in the rule.

Since the proposal, a change has been made to §85.601(f)(2) to
remove a reference to a provision in the Texas Code of Crimi-
nal Procedure that will be in effect through December 31, 2016.
Because the effective date of this adoption is January 1, 2017,
a citation to the 2016 version of the provision is unnecessary.
As revised in new §85.601, subsection (f)(2) cites the relevant
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provisions of the Texas Code of Criminal Procedure that will be
effective in 2017.

At the stakeholders meeting, two stakeholders expressed con-
cern about new §85.601's provisions regarding denial of a li-
cense application when the applicant provides incomplete or in-
accurate information on the application. One stakeholder asked
whether providing incomplete or inaccurate information would
constitute the criminal offense of "filing a false government re-
port" for purposes of §85.601(c)(1)(F). To clarify, the list of di-
rectly related offenses in adopted §85.601(c)(1) refers to crim-
inal offenses for which the applicant has been convicted. Pro-
viding incomplete or inaccurate information to the OCCC would
not constitute an offense under §85.601(c)(1) unless the appli-
cant is actually convicted of an offense in connection with the
application. However, providing incomplete or inaccurate infor-
mation might be a separate basis for denying the application, as
specified in §85.601(f)(4). Another stakeholder asked whether
the OCCC would continue its policy of providing applicants an
opportunity to respond when the OCCC finds that the license
application contains incomplete information regarding criminal
history. After an applicant files an application, if the OCCC finds
criminal history that relates to the occupation or the applicant's
moral character, the agency's policy is to send a letter to the ap-
plicant providing an opportunity to explain the criminal history.
The OCCC intends to continue this policy. However, applicants
still have a responsibility to ensure that applications are complete
and accurate at the time of submission, so that the OCCC canre-
view applications in a timely and efficient manner. Submitting an
incomplete or inaccurate license application reflects negatively
on the applicant's responsibility, character, and fitness to hold a
license.

Adopted amendments to §85.702(b) include technical correc-
tions relating to the administrative penalty for violating the ac-
ceptance of goods provisions in §85.418(a). One amendment
replaces "items" with "item," to clarify that a licensee commits a
violation by accepting an item in violation of the acceptance of
goods provisions. Another adopted amendment replaces "and"
with "or," to clarify that a licensee is subject to a penalty if the
licensee violates §85.418(a)(1) or (3).

Regarding the effective date of these rule changes, Texas Fi-
nance Code, §371.006 requires notice to licensees concerning
rulemaking for the pawnshop industry. In order to comply with
this statutory notice requirement, the delayed effective date for
all rule changes included in this adoption will be January 1, 2017.

Additionally, the agency has delayed the implementation date for
use of the revised forms in §85.413(e)(6) and §85.423, which will
help minimize potential costs and allow use of current forms in-
ventory. Licensees may continue use of the prior forms until Feb-
ruary 28, 2017. On or after March 1, 2017, licensees must use
the revised forms for §85.413(e)(6) and §85.423, as amended
by this adoption.

DIVISION 1. GENERAL PROVISIONS
7 TAC §85.102, §85.104

The amendments are adopted under Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §371.006 grants the Finance Commission
the authority to adopt rules to enforce the Texas Pawnshop Act.
The amendment to §85.420 is adopted under Texas Finance
Code, §371.181(b), which provides that the commission shall

adopt rules allowing a pawnshop to assist law enforcement
agencies in locating and recovering stolen property. The
amendments to §85.423 are adopted under Texas Finance
Code, §11.307(b), which provides that the commission shall
adopt rules requiring regulated entities to include complaint
notices on legally required privacy notices.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapters 11 and 371.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605478

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 2. PAWNSHOP LICENSE
7 TAC §§85.202, 85.205, 85.206, 85.208, 85.209, 85.211

The new section and amendments are adopted under Texas Fi-
nance Code §11.304, which authorizes the Finance Commission
to adopt rules to enforce Title 4 of the Texas Finance Code. Addi-
tionally, Texas Finance Code, §371.006 grants the Finance Com-
mission the authority to adopt rules to enforce the Texas Pawn-
shop Act.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapters 11 and 371.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605479

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢
7 TAC §85.205

The repeal is adopted under Texas Finance Code §11.304, which
authorizes the Finance Commission to adopt rules to enforce
Title 4 of the Texas Finance Code. Additionally, Texas Finance
Code, §371.006 grants the Finance Commission the authority to
adopt rules to enforce the Texas Pawnshop Act.

The statutory provisions affected by the adopted repeal are con-
tained in Texas Finance Code, Chapters 11 and 371.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605484

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 3. PAWNSHOP EMPLOYEE

LICENSE
7 TAC §85.305, §85.306

The amendments are adopted under Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §371.006 grants the Finance Commission
the authority to adopt rules to enforce the Texas Pawnshop Act.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapters 11 and 371.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605480

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 4. OPERATION OF PAWNSHOPS
7 TAC §§85.402, 85.405, 85.413, 85.420, 85.423

The amendments are adopted under Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §371.006 grants the Finance Commission
the authority to adopt rules to enforce the Texas Pawnshop Act.
The amendment to §85.420 is adopted under Texas Finance
Code, §371.181(b), which provides that the commission shall
adopt rules allowing a pawnshop to assist law enforcement
agencies in locating and recovering stolen property. The
amendments to §85.423 are adopted under Texas Finance
Code, §11.307(b), which provides that the commission shall
adopt rules requiring regulated entities to include complaint
notices on legally required privacy notices.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapters 11 and 371.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605481

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 6. LICENSE REVOCATION,
SUSPENSION, AND SURRENDER
7 TAC §85.601, §85.602

The repeals are adopted under Texas Finance Code §11.304,
which authorizes the Finance Commission to adopt rules to en-
force Title 4 of the Texas Finance Code. Additionally, Texas Fi-
nance Code, §371.006 grants the Finance Commission the au-
thority to adopt rules to enforce the Texas Pawnshop Act.

The statutory provisions affected by the adopted repeals are con-
tained in Texas Finance Code, Chapters 11 and 371.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605485

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢
7 TAC §85.601

The new section is adopted under Texas Finance Code §11.304,
which authorizes the Finance Commission to adopt rules to en-
force Title 4 of the Texas Finance Code. Additionally, Texas Fi-
nance Code, §371.006 grants the Finance Commission the au-
thority to adopt rules to enforce the Texas Pawnshop Act.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapters 11 and 371.

$85.601.
tory.

Denial, Suspension, or Revocation Based on Criminal His-

(a) Criminal history record information. After an applicant for
a pawnshop license or pawnshop employee license submits a complete
license application, including all required fingerprints, and pays the
fees required by §85.211 of this title (relating to Fees) or §85.306 of
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this title (relating to Fees), the OCCC will investigate the applicant and
any principal parties. The OCCC will obtain criminal history record in-
formation from the Texas Department of Public Safety and the Federal
Bureau of Investigation based on the applicant's fingerprint submission.
The OCCC will continue to receive information on new criminal activ-
ity reported after the fingerprints have been initially processed.

(b) Disclosure of criminal history. The applicant must disclose
all criminal history information required to file a complete application
with the OCCC. Failure to provide any information required as part
of the application or requested by the OCCC reflects negatively on the
belief that the business will be operated lawfully and fairly. The OCCC
may request additional criminal history information from the applicant,
including the following:

(1) information about arrests, charges, indictments, and
convictions of the applicant and any principal parties;

(2) reliable documents or testimony necessary to make a
determination under subsection (c), including letters of recommenda-
tion from prosecution, law enforcement, and correctional authorities;

(3) proof that the applicant has maintained a record of
steady employment, has supported the applicant's dependents, and has
otherwise maintained a record of good conduct; and

(4) proof that all outstanding court costs, supervision fees,
fines, and restitution as may have been ordered have been paid or are
current.

(c) Crimes directly related to licensed occupation. The OCCC
may deny a license application, or suspend or revoke a pawnshop li-
cense or pawnshop employee license, if the applicant or licensee has
been convicted of an offense that directly relates to the duties and re-
sponsibilities of a licensee under Texas Finance Code, Chapter 371, as
provided by Texas Occupations Code, §53.021(a)(1).

(1) Being a pawnbroker or pawnshop employee involves or
may involve representations to borrowers and sellers, receiving money
from borrowers, collecting due amounts in a legal manner, maintenance
of accounts to make loans and replace lost or damaged goods, and com-
pliance with reporting requirements to governmental agencies relating
to certain transactions including firearms. Consequently, the following
crimes are directly related to the duties and responsibilities of a licensee
and may be grounds for denial, suspension, or revocation:

(A) theft (including receiving or concealing stolen
property);
(B) assault;

(C) any offense that involves misrepresentation, decep-
tive practices, or making a false or misleading statement (including
fraud or forgery);

(D) any offense that involves breach of trust or other
fiduciary duty;

(E) any criminal violation of a statute governing credit
transactions or debt collection;

(F) failure to file a government report, filing a false gov-
ernment report, or tampering with a government record;

(G) any greater offense that includes an offense de-
scribed in subparagraphs (A) - (F) of this paragraph as a lesser included
offense;

(H) any offense that involves intent, attempt, aiding, so-
licitation, or conspiracy to commit an offense described in subpara-
graphs (A) - (G) of this paragraph.

(2) In determining whether a criminal offense directly re-
lates to the duties and responsibilities of holding a license, the OCCC
will consider the following factors, as specified in Texas Occupations
Code, §53.022:

(A) the nature and seriousness of the crime;

(B) the relationship of the crime to the purposes for re-
quiring a license to engage in the occupation;

(C) the extent to which a license might offer an oppor-
tunity to engage in further criminal activity of the same type as that in
which the person previously had been involved; and

(D) the relationship of the crime to the ability, capacity,
or fitness required to perform the duties and discharge the responsibil-
ities of a licensee.

(3) Indetermining whether a conviction for a crime renders
an applicant or a licensee unfit to be a licensee, the OCCC will consider
the following factors, as specified in Texas Occupations Code, §53.023:

(A) the extent and nature of the person's past criminal
activity;

(B) the age of the person when the crime was commit-
ted;

(C) the amount of time that has elapsed since the per-
son's last criminal activity;

(D) the conduct and work activity of the person before
and after the criminal activity;

(E) evidence of the person's rehabilitation or rehabilita-
tive effort while incarcerated or after release, or following the criminal
activity if no time was served; and

(F) evidence of the person's current circumstances re-
lating to fitness to hold a license, which may include letters of recom-
mendation from one or more of the following:

(i) prosecution, law enforcement, and correctional
officers who prosecuted, arrested, or had custodial responsibility for
the person;

(ii)  the sheriff or chief of police in the community
where the person resides; and

(iii)  other persons in contact with the convicted per-
son.

(d) Crimes related to moral character and fitness.

(1) The OCCC may deny a pawnshop license application
if the applicant is not of good moral character, if the applicant does not
show that the business will be operated lawfully and fairly, or if the ap-
plicant does not show that the applicant or the applicant's owners have
the financial responsibility, experience, character, and general fitness to
command the confidence of the public, as provided by Texas Finance
Code, §371.052(a).

(2) The OCCC may deny a pawnshop employee license if
the applicant is not of good moral character and good business repute,
or if the applicant does not possess the character and general fitness nec-
essary to warrant the belief that the individual will operate the business
lawfully and fairly, as provided by Texas Finance Code, §371.102(b).

(3) Inconducting its review of moral character and fitness,
the OCCC will consider the criminal history of the applicant and any
principal parties. The OCCC considers the offenses described by sub-
sections (c¢)(1) and (f)(2) of this section to be crimes involving moral
character. If the applicant or a principal party has been convicted of
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an offense described by subsections (c)(1) or (f)(2) of this section, this
reflects negatively on an applicant's moral character. The OCCC may
deny a license application based on other criminal history of the appli-
cant or its principal parties if, when the application is considered as a
whole, the agency does not find that the financial responsibility, expe-
rience, character, and general fitness of the applicant are sufficient to
command the confidence of the public and warrant the belief that the
business will be operated lawfully and fairly. The OCCC will, how-
ever, consider the factors identified in subsection (c)(2) - (3) of this
section in its review of moral character and fitness.

(e) Revocation on imprisonment. A license will be revoked
on the licensee's imprisonment following a felony conviction, felony
community supervision revocation, revocation of parole, or revocation
of mandatory supervision, as provided by Texas Occupations Code,
§53.021(b).

(f) Other grounds for denial, suspension, or revocation. The
OCCC may deny a license application, or suspend or revoke a license,
based on any other ground authorized by statute, including the follow-
ing:

(1) aconviction for an offense that does not directly relate
to the duties and responsibilities of the occupation and that was com-
mitted less than five years before the date of application, as provided
by Texas Occupations Code, §53.021(a)(2);

(2) a conviction for an offense listed in Texas Code of
Criminal Procedure, art. 42A.054 or art. 62.001(6), as provided by
Texas Occupations Code, §53.021(a)(3) - (4);

(3) aconviction of a pawnshop licensee or a principal party
for an offense directly related to the licensed occupation, as provided
by Texas Finance Code, §371.251(a)(6);

(4) errors or incomplete information in the license applica-
tion;

(5) a fact or condition that would have been grounds for
denying the license application, and that either did not exist at the
time of the application or the OCCC was unaware of at the time of

application, as provided by Texas Finance Code, §371.251(a)(3) and
§371.255(2);

(6) afinding by the OCCC that the financial responsibility,
experience, character, or general fitness of a pawnshop licensee or a
principal party do not command the confidence of the public or war-
rant the belief that the business will be operated lawfully, fairly, and
within the purposes of this chapter, as provided by Texas Finance Code,
§371.251(a)(7); and

(7) a finding by the OCCC that the moral character, busi-
ness repute, and general fitness of a pawnshop employee license holder
do not warrant belief that the license holder will operate the business
lawfully and fairly, as provided by Texas Finance Code, §371.255(3).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605482

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 7.  ENFORCEMENT; PENALTIES

7 TAC §85.702

The amendments are adopted under Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §371.006 grants the Finance Commission
the authority to adopt rules to enforce the Texas Pawnshop Act.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapters 11 and 371.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605483

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: January 1, 2017

Proposal publication date: September 2, 2016

For further information, please call: (512) 936-7621

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER D. TEXAS BRED INCENTIVE
PROGRAMS

DIVISION 3. PROGRAMS FOR
GREYHOUNDS

16 TAC §303.102

The Texas Racing Commission adopts an amendment to 16 TAC
§303.102, Greyhound Rules, without changes to the proposed
text as published in the August 26, 2016, issue of the Texas
Register (41 TexReg 6317) and the amendment will not be re-
published. The section relates to the procedures governing the
Accredited Texas-Bred program for greyhounds.

The adopted amendment addresses the change from
year-round live racing to the new seasonal racing model. Under
the previous system, Texas-bred funds were accumulated
monthly and disbursed to the owners of Texas-bred greyhounds
that won races in that month. Under the new model, Texas-bred
funds will accumulate for most of the year before there is a
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short greyhound meet during which to disburse the funds.
The amendments ensure that the accumulated funds are dis-
tributed equitably by (1) modifying payouts of owner awards for
Texas-bred greyhounds to provide for such awards for the first
four Texas-bred greyhounds in each race, instead of only the
winner, and (2) distributing Texas-bred funds that accumulate
during the intervening months proportionately according to the
number of performances proposed for each month of the live
meet.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Revised Civil Statutes
Annotated, Article 179e, §3.02, which authorizes the Commis-
sion to adopt rules for conducting horse racing and to adopt other
rules to administer the Act, and §6.091, which requires the Com-
mission to establish rules for the distribution of Texas-bred pro-
gram funds.

The amendment implements Texas Revised Civil Statutes An-
notated, Article 179e.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 18,
2016.

TRD-201605436

Mark Fenner

General Counsel

Texas Racing Commission

Effective date: November 7, 2016

Proposal publication date: August 26, 2016

For further information, please call: (512) 833-6699

L4 L4 ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER AA. COMMISSIONER'S
RULES ON SCHOOL FINANCE

19 TAC §61.1020

The Texas Education Agency (TEA) adopts new §61.1020, con-
cerning excess funds for video surveillance of special education
settings. The new section is adopted without changes to the
proposed text as published in the June 24, 2016, issue of the
Texas Register (41 TexReg 4577) and will not be republished.
The adopted new rule is necessary to implement the Texas Edu-
cation Code (TEC), §42.2528, as added by Senate Bill (SB) 507,
84th Texas Legislature, 2015.

REASONED JUSTIFICATION. SB 507, 84th Texas Legislature,
2015, added the TEC, §29.022, to require school districts and
charter schools to provide video surveillance in certain special
education settings on request by a parent, trustee, or staff mem-
ber. SB 507 also added the TEC, §42.2528, to provide for a
grant program to assist in covering the cost of video surveillance
equipment for use in implementing the TEC, §29.022, if surplus
Foundation School Program (FSP) funds are available.

Adopted new 19 TAC §61.1020 implements the TEC, §42.2528,
by establishing provisions for a grant program that would be cre-
ated should FSP funds become available. The new section de-
scribes general provisions, eligibility requirements, the applica-
tion process, the finality of the award based on information avail-
able to the TEA as of the deadline for receipt of applications, data
sources to be used for tax information and the count of students
in weighted average daily attendance, definitions, deadlines, as-
signment of priority statuses for applicants, and how funds would
be distributed.

SUMMARY OF COMMENTS AND AGENCY RESPONSES.
The public comment period on the proposal began June 24,
2016, and ended July 25, 2016. Following is a summary of
the public comment received and the corresponding agency
response regarding proposed new 19 TAC Chapter 61, School
Districts, Subchapter AA, Commissioner's Rules on School
Finance, §61.1020, Excess Funds for Video Surveillance of
Special Education Settings.

Comment. The Arc of Texas and Disability Rights Texas com-
mented that it would be beneficial for students with disabilities
and their parents if the rule included an additional subsection
clearly requiring compliance with the commissioner's regulations
under SB 507 irrespective of the availability of funds.

Agency Response. The agency disagrees and maintains lan-
guage as proposed. The TEC, §29.022, is clear that school dis-
tricts and open-enrollment charter schools shall provide video
surveillance of special education settings on the request of a
parent regardless of the reimbursement provisions of the TEC,
§42.2528.

STATUTORY AUTHORITY. The new section is adopted under
the Texas Education Code (TEC), §42.2528, which requires
the commissioner by rule to establish a grant program through
which excess Foundation School Program funds are awarded
as grants for the purchase of video surveillance equipment for
compliance with the TEC, §29.022.

CROSS REFERENCE TO STATUTE. The new section imple-
ments the Texas Education Code, §42.2528.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 17,
2016.

TRD-201605420

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 6, 2016

Proposal publication date: June 24, 2016

For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 169. ZOONOSIS CONTROL
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SUBCHAPTER B. CARE OF ANIMALS BY
CIRCUSES, CARNIVALS, AND ZOOS

25 TAC §§169.41 - 169.48

The Executive Commissioner of the Health and Human Services
Commission, (commission), on behalf of the Department of State
Health Services (department), adopts the repeal of §§169.41 -
169.48, concerning the care of animals by circuses, carnivals,
and zoos without changes to the proposed text as published in
the July 1, 2016, issue of the Texas Register (41 TexReg 4778)
and, therefore, the sections will not be republished.

BACKGROUND AND PURPOSE

Texas Occupations Code, Chapter 2152, "Regulation of Cir-
cuses, Carnivals, and Zoos," §§2152.051 - 2152.054, provided
the Executive Commissioner of the Health and Human Services
Commission with the authority to adopt standards for the oper-
ation of circuses, carnivals, and zoos, prescribe qualifications
for its inspection agents, and prescribe the amount of each fee
required by this chapter. Senate Bill (SB) 219, 84th Texas Leg-
islature, Regular Session, 2015, repealed Texas Occupations
Code, Chapter 2152. Therefore, §§169.41 - 169.48 are no
longer required due to the repeal of the authorizing statute.

SECTION-BY-SECTION SUMMARY

The repeal of §§169.41 - 169.48 is necessary because SB 219
repealed Texas Occupations Code, Chapter 2152, which was
the legal mandate for these rules.

COMMENTS

The department, on behalf of the commission, did not receive
any public comments during the comment period.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies' legal authority.

STATUTORY AUTHORITY

The repeals are authorized under Government Code,
§531.0055, and Health and Safety Code, §1001.075, which
authorize the Executive Commissioner of the Health and Human
Services Commission to make decisive actions on rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605522

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: November 13, 2016

Proposal publication date: July 1, 2016

For further information, please call: (512) 776-6972

¢ ¢ ¢

SUBCHAPTER F. REPTILE-ASSOCIATED
SALMONELLOSIS

25 TAC §169.121

The Executive Commissioner of the Health and Human Ser-
vices Commission, (commission), on behalf of the Department
of State Health Services (department), adopts an amendment
to §169.121, concerning reptile-associated salmonellosis with
changes to the proposed text as published in the July 22, 2016,
issue of the Texas Register (41 TexReg 5325).

BACKGROUND AND PURPOSE

The amendment is necessary to comply with Health and Safety
Code, Chapter 81, Subchapter I, "Animal-Borne Diseases,"
which requires retail pet stores to post signs and distribute warn-
ings relating to reptile-associated salmonellosis to purchasers
of reptiles. The signs and warnings are to be in accordance
with the form and content designated by the Executive Com-
missioner.

Government Code, §2001.039, requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 169.121 has been reviewed
and the department has determined that reasons for adopting
the section continue to exist because a rule on this subject is re-
quired by statute and provides guidance to retail pet stores.

SECTION-BY-SECTION SUMMARY

The amendment to §169.121 allows for consistency with the
Centers for Disease Control and Prevention (CDC) recommen-
dations for preventing transmission of Salmonella from reptiles
to humans. The amendment clarifies the requirements for re-
tailers to post warning signs and distribute written warnings to
inform purchasers that reptiles may carry Salmonella bacteria
in accordance with Health and Safety Code, Chapter 81. This
amendment also allows improved readability and comprehen-
sion of required recommendations.

COMMENTS

The department, on behalf of the commission, has reviewed
and prepared a response to the comment received regarding
the proposed rule during the 30-day comment period, which
the commission has reviewed and accepts. The commenter
included the Pet Industry Joint Advisory Council (PIJAC). The
commenter was not against the rule in its entirety; however,
the commenter suggested recommendations for change as
discussed in the summary of comments.

COMMENT: The PIJAC made a request to the department to
pre-approve signs developed by the CDC's Zoonoses Education
Coalition and a sign developed by the PIJAC in conjunction with
the CDC titled Healthy Herp Handling as an alternative to the
required sign content delineated in §169.121(b)(3)(A) - (E). The
commenter recommended that the warning signs could have dif-
ferent language than the written warnings. The suggestion was
made to reduce the verbiage on the written sign so it is more
approachable by consumers at pet stores, is easier to read, and
has a more visible font size; however, the written warning could
contain more detailed information. Concern was also expressed
to allow for the previously mentioned signs in order to meet the
department's goal of amending the rule to allow for consistency
with CDC recommendations.
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RESPONSE: The commission partially agrees. It agrees that the
written warning pet stores are required to give to purchasers of
reptiles could contain more detailed information than the sign.

The commission does not agree that the proposed required ver-
biage is overwhelming in content, will prevent the sign from being
approachable, or wouldn't be easy to read with visible font. It has
a lower word count than the CDC's poster titled After you touch
amphibians or reptiles, wash your hands so you don't get sick.
Additionally, the proposed amendments were formulated based
on educational materials prepared by the CDC. Plus, legislature
tasked the department with providing form and content via rule
for the sign and written warning. To determine if a pet store is
in compliance with the overseeing statute's mandates, required
language needs to be fairly prescriptive in the rule.

The origin of the Zoonoses Education Coalition's sign submitted
by the commenter was not evident. Also, the commission does
not agree that the PIJAC poster adequately meets the goal of the
rule. The commission does agree, though, that signs or posters
prepared specifically by the CDC would be appropriate for meet-
ing the goal of being consistent with CDC's resource information
pertaining to the prevention of reptile-associated salmonellosis.
Therefore, the department has allowed latitude for pet-store re-
tailers to use signs or posters prepared by and containing the
approved logo of the CDC to meet the required warning sign that
must be posted as long as the signage still meets the minimum
size and prominent display requirements as prescribed by the
department in the rule. The written warning must still contain the
required verbiage in its entirety as described in the rule. There-
fore, the department is addressing this commenter by adding the
following verbiage to the rule:

Subsection (c) was amended to state "The written warnings,
such as fliers or pamphlets, must contain the same information
and statements as required in subsection (b)(3)(A) - (D) and (4)
of this section" instead of "The written warnings, such as fliers or
pamphlets, must contain the same information and statements
as required for the signs."

A new subsection (d) was added as follows: "A sign or poster
prepared by and containing the approved logo of the Centers for
Disease Control and Prevention pertaining to disease preven-
tion of reptile-associated salmonellosis when handling or hous-
ing reptiles may be used to meet the required content for the
warning sign; however, the written warning must still contain the
required content as described in subsection (b)(3)(A) - (D) and
(4) of this section, plus the local health department statement as
described in subsection (c) of this section. All signs and posters
must meet the guidelines set forth in subsection (b)(1) and (2) of
this section.”

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Lisa Hernandez, certifies that the rule, as adopted, has been
reviewed by legal counsel and found to be a valid exercise of
the agencies' legal authority.

STATUTORY AUTHORITY

The amendment is authorized by Health and Safety Code,
§81.004, which provides the Executive Commissioner with
the authority to adopt rules necessary for the effective admin-
istration and implementation of the Communicable Disease
Prevention and Control Act; Health and Safety Code, §81.352,
which requires the Executive Commissioner to adopt a rule
governing the form and content of the sign and written warning

relating to reptile-associated salmonellosis; and Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001. Review of the rule implements
Government Code, §2001.039.

$169.121.

(a) The Texas Health and Safety Code, §81.352, requires re-
tail stores that sell reptiles to post warning signs and distribute writ-
ten warnings regarding reptile-associated salmonellosis to purchasers
in accordance with the form and content designated by the Executive
Commissioner.

Reptile-Associated Salmonellosis.

(b) The warning signs must meet the following guidelines.

(1) The sign must be a minimum of 8.5 x 11 inches with
fonts that are clearly visible and readily draw attention to the notice.

(2) The signs must be prominently displayed at each loca-
tion where reptiles are displayed, housed, or held.

(3) Ataminimum, the contents of the sign must include the
following recommendations for preventing transmission of Salmonella
from reptiles to humans.

(A) Wash your hands thoroughly with soap and running
water after feeding reptiles, handling reptiles or reptile cages, or con-
tacting reptile feces or the water from reptile containers or aquariums.
If soap and water are not immediately available, use a hand sanitizer
and then wash your hands with soap and water as soon as possible.
Wash your hands before you touch your mouth and before you pre-
pare, serve, or consume food or drinks. Adults should supervise hand
washing for young children.

(B) Avoid contact with reptiles and any items that have
been in contact with reptiles if you are a person at increased risk for in-
fection or serious complications of salmonellosis, which, for instance,
includes children younger than 5 years of age, adults aged 65 or older,
and persons whose immune systems have been weakened by preg-
nancy, disease (for example, cancer), or certain medical treatments
or procedures (for example, chemotherapy or organ transplantations).
Keep reptiles out of households or facilities that include such at-risk
persons. Consider removing any reptile from your residence and relo-
cating it to a new home before a newborn baby is added to the house-
hold.

(C) Do not allow reptiles to roam freely throughout the
home or living area. Wash and disinfect surfaces that a reptile or its
cage has contacted. Wash any clothing that a reptile has contacted.

(D) Keep reptiles out of kitchens and other areas where
food or drink is stored, prepared, served, or consumed. Do not use
kitchen sinks to bathe reptiles or to wash their dishes, cages, or aquar-
iums. If bathtubs are used for these purposes, clean them thoroughly
and disinfect them with bleach. It is preferable to bathe reptiles in a
container (such as a small tub or bin) designated for this use and to
clean bathing containers, dishes, cages, or aquariums outside the house
in a manner that prevents contact of the discarded material with other
people and pets. Wear disposable gloves when washing bathing con-
tainers, dishes, cages, or aquariums. Wash your hands after removing
the gloves.

(4) The sign must also contain a statement that reptiles
carry Salmonella bacteria, which can make people sick, but reptiles
may not appear to be sick.
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(c) The written warnings, such as fliers or pamphlets, must
contain the same information and statements as required in subsection
(b)(3)(A) - (D) and (4) of this section. The written warnings must also
contain a statement that purchasers of reptiles can contact their local
health department for questions pertaining to Salmonella.

(d) A sign or poster prepared by and containing the approved
logo of the Centers for Disease Control and Prevention pertaining to
disease prevention of reptile-associated salmonellosis when handling
or housing reptiles may be used to meet the required content for the
warning sign; however, the written warning must still contain the re-
quired content as described in subsection (b)(3)(A) - (D) and (4) of
this section, plus the local health department statement as described
in subsection (c) of this section. All signs and posters must meet the
guidelines set forth in subsection (b)(1) and (2) of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605523

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: November 13, 2016

Proposal publication date: July 22, 2016

For further information, please call: (512) 776-6972

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 7. MEMORANDA OF
UNDERSTANDING
30 TAC §7.102

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts amended §7.102.

The commission adopts amended §7.102 without change to the
proposed text as published in the June 10, 2016, issue of the
Texas Register (41 TexReg 4157), and therefore will not be re-
published.

Background and Summary of the Factual Basis for the Adopted
Rule

The Memorandum of Understanding (MOU) between the Texas
State Soil and Water Conservation Board (TSSWCB) and TCEQ
became effective on June 9, 1997. A Letter of Agreement (LOA)
regarding inspections of dry poultry litter operations and com-
plaint protocol for water quality complaints on animal feeding
operations (AFOs) with a certified water quality management
plan (WQMP) and dry poultry litter operations became effective
on August 24, 2007. Changes to the MOU are necessary to
reflect the TCEQ's current statutory name and the TSSWCB and
TCEQ's current procedures for coordinating the jurisdictional
authority, program responsibilities, procedural mechanisms for
point and nonpoint source pollution programs, and to incorpo-
rate applicable conditions of the LOA into the MOU. To update

the MOU, the TSSWCB initiated rulemaking for 31 TAC §523.5
(Memorandum of Understanding between the Texas State Soil
and Water Conservation Board and the Texas Commission on
Environmental Quality) on November 19, 2015, and published
for comment the proposal in the December 18, 2015, issue of
the Texas Register (40 TexReg 9099). During the TSSWCB
comment period no comments were received. On January 21,
2016, the TSSWCB adopted the amendment to 31 TAC §523.5,
specifically adopting the MOU and making the rule effective
(February 19, 2016, issue of the Texas Register (41 TexReg
1253)). This rulemaking adopts the amendment of the current
MOU in §7.102 and replaces it with an adoption by reference of
the full text of the revised MOU at 31 TAC §523.5.

Section by Section Discussion

The adopted amendment to §7.102 changes the agency's name
from the "Texas Natural Resource Conservation Commission" to
the "Texas Commission on Environmental Quality" and adopts
by reference the MOU adopted by the TSSWCB in 31 TAC
§523.5.

Final Regulatory Impact Determination

The commission reviewed the adopted rule in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rule is not subject to
Texas Government Code, §2001.0225 because it does not
meet the criteria for a "major environmental rule" as defined
in that statute. A "major environmental rule" is a rule with
the specific intent to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
The specific intent of the adopted rule is to update the MOU
between the TSSWCB and the TCEQ to reflect the TCEQ's
current statutory name and the TSSWCB and TCEQ's current
procedures for coordinating the jurisdictional authority, program
responsibilities, and procedural mechanisms for point and
nonpoint source pollution programs. The original MOU between
the agencies became effective June 9, 1997. An LOA regarding
inspections of dry poultry litter operations and complaint protocol
for water quality complaints on AFOs with a certified WQMP
and dry poultry litter operations became effective on August 24,
2007. Changes to the MOU are also necessary to incorporate
applicable conditions of the LOA into the MOU. The adopted
amendment would replace the LOA.

The adopted rule does not meet the definition of a major envi-
ronmental rule because the adopted rule only explains existing
agency responsibilities rather than creates substantive require-
ments to protect the environment. The intent of the rule is merely
to clarify and explain jurisdiction of the respective agencies. Be-
cause the intent of the rule does not create or require actions
for the purpose of protecting the environment or reducing risks
to human health from environmental exposure, the adopted rule
is not an environmental rule. Additionally, the adopted rule does
not meet the definition of a major environmental rule because it
is not anticipated that the adopted rule will adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state because the adopted
rule merely explicates jurisdiction of the respective agencies and
does not impose new requirements. Finally, the adopted rule ac-
tion does not meet any of the four applicability requirements for
a major environmental rule listed in Texas Government Code,
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§2001.0225(a). Therefore, the commission concludes that the
adopted rule does not meet the definition of a major environ-
mental rule.

The commission invited public comment regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. No comments were received on the Regula-
tory Impact Analysis Determination.

Takings Impact Assessment

The commission evaluated the adopted rulemaking and per-
formed an assessment of whether the adopted rule constitutes
a taking under Texas Government Code, Chapter 2007. The
specific purpose of this rulemaking is to update the MOU
between the TSSWCB and the TCEQ to reflect the TCEQ's
current statutory name and the TSSWCB and TCEQ's current
procedures for coordinating the jurisdictional authority, program
responsibilities, and procedural mechanisms for point and
nonpoint source pollution programs. The adopted rulemaking
would substantially advance this stated purpose by providing
one reference point interpreting the jurisdiction of the respective
agencies. Promulgation and enforcement of the adopted rule
would be neither a statutory nor a constitutional taking of public
or private real property because the adopted rule does not
affect real property. Because the regulation does not affect real
property, it does not burden, restrict, or limit an owner's right
to property or reduce its value by 25% or more beyond that
which would otherwise exist in the absence of the regulation.
The adopted rule merely clarifies and explains jurisdiction of the
respective agencies. Therefore, the adopted rulemaking will
not constitute a taking under Texas Government Code, Chapter
2007.

Consistency with the Coastal Management Program

The commission reviewed the adopted rule and found it is neither
identified in Coastal Coordination Act Implementation Rules, 31
TAC §505.11(b)(2) or (4), nor will it affect any action/authoriza-
tion identified in Coastal Coordination Act Implementation Rules,
31 TAC §505.11(a)(6). Therefore, the adopted rule is not subject
to the Texas Coastal Management Program (CMP).

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received on consistency with the CMP.

Public Comment

The commission held a public hearing on July 12, 2016. The
comment period closed on July 15, 2016. The commission did
not receive any comments on this rulemaking.

Statutory Authority

The amendment is adopted under Texas Water Code (TWC),
§5.104, concerning Memoranda of Understanding (MOU),
which authorizes the commission to enter into MOUs and
adopt them as rules with other state agencies. Additionally, the
amendment is adopted under TWC, §5.103 concerning Rules
and TWC, §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC and other laws of the state.

The adopted amendment implements 31 TAC §523.5.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605487

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: November 10, 2016

Proposal publication date: June 10, 2016

For further information, please call: (512) 239-2613

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 354. MEMORANDA OF
UNDERSTANDING
31 TAC §354.2, §354.5

The Texas Water Development Board (TWDB) adopts the re-
peal of 31 Texas Administrative Code (TAC) §354.2 and §354.5,
without changes to the text as published in the August 26, 2016,
issue of the Texas Register (41 TexReg 6394).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED REPEALS.

The TWDB adopts the repeal of §354.2, relating to financing and
construction of an international wastewater treatment facility in
Nuevo Laredo, Tamaulipas, Mexico, because the Memorandum
of Understanding (MOU) between the TWDB and the Interna-
tional Boundary and Water Commission has expired by its own
terms.

The TWDB also adopts the repeal of §354.5, relating to coordi-
nated reviews between the TWDB and the Texas Commission
on Environmental Quality (TCEQ), because the Letter of Agree-
ment (LOA) has been superseded.

SECTION BY SECTION DISCUSSION OF THE ADOPTED RE-
PEALS.

Section 354.2 is repealed due to fulfillment of the conditions of
the MOU. By its terms, the MOU was to be in effect for five years
after the last units of the wastewater treatment facility began
operations. The Nuevo Laredo International Wastewater Treat-
ment Plant began operations in 1996, and the final phase was
completed in January 2000.

Since September 21, 1992, the TWDB and the TCEQ have coor-
dinated the reviews related to the design criteria for public water
systems and wastewater facility construction in a Letter of Agree-
ment (LOA or Agreement). The existing Agreement in §354.5
has been superseded and the new Agreement reflecting the cur-
rent interaction between the TWDB and the TCEQ during the co-
ordinated review of water supply projects seeking financing from
the TWDB is adopted elsewhere in this issue of the Texas Reg-
ister.

REGULATORY IMPACT ANALYSIS.

The Board reviewed the adopted repeals in light of the regulatory
analysis requirements of Texas Government Code §2001.0225,
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and determined that the repeals are not subject to Texas Govern-
ment Code §2001.0225, because they do not meet the definition
of a "major environmental rule" as defined in the Administrative
Procedure Act. A "major environmental rule" is defined as a rule
with the specific intent to protect the environment or reduce risks
to human health from environmental exposure, a rule that may
adversely affect in a material way the economy or a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
intent of these repeals is to remove an MOU that has been ful-
filled and an LOA that has been superseded.

Even if the adopted repeals were major environmental rules,
Texas Government Code, §2001.0225 still would not apply to
these repeals because Texas Government Code, §2001.0225
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. These repeals do
not meet any of these four applicability criteria because they: 1)
do not exceed the Federal Water Pollution Control Act or any
other federal law; 2) do not exceed an express requirement of
state law; 3) do not exceed a requirement of a delegation agree-
ment or contract between the state and an agency or represen-
tative of the federal government to implement a state and fed-
eral program; and 4) are not adopted solely under the general
powers of the agency, but rather are also adopted under author-
ity of Texas Water Code §§6.101 and 6.104. Therefore, these
adopted repeals do not fall under any of the applicable criteria in
Texas Government Code §2001.0225.

TAKINGS IMPACT ASSESSMENT.

The Board evaluated these adopted repeals and performed an
analysis of whether they constitute a taking under Texas Govern-
ment Code Chapter 2007. The specific purpose of these repeals
is to remove an MOU that has been fulfilled and has expired by
its own terms and an LOA that has been superseded.

The Board's analysis indicates that Texas Government Code
Chapter 2007 does not apply to these adopted repeals because
this is an action that is reasonably taken to fulfill an obligation
mandated by state law, which is exempt under Texas Govern-
ment Code, §2007.003(b)(4). Nevertheless, the Board further
evaluated the adopted repeals and performed an assessment of
whether they constitute a taking under Texas Government Code,
Chapter 2007. Promulgation and enforcement of these adopted
repeals would be neither a statutory nor a constitutional taking
of private real property. Specifically, the proposed repeals do
not affect a landowner's rights in private real property because
they do not burden or restrict or limit the owner's right to property
and reduce its value by 25% or more beyond that which would
otherwise exist in the absence of the regulation. Therefore, the
adopted repeals do not constitute a taking under Texas Govern-
ment Code Chapter 2007.

PUBLIC COMMENT.

The proposed repeals were open for public comment, and the
comment period ended on September 26, 2016. No comments
were received, and no changes to the proposed repeals have
been made.

STATUTORY AUTHORITY.

These repeals are adopted under the authority of Texas Water
Code §6.101, which authorizes the TWDB to adopt rules, and
Texas Water Code §6.104, which requires the board to adopt by
rule any memorandum of understanding between the TWDB and
any other state agency.

The adopted repeals affect Texas Water Code §6.104.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605498

Les Trobman

General Counsel

Texas Water Development Board

Effective date: November 13, 2016

Proposal publication date: August 26, 2016

For further information, please call: (512) 463-7686

¢ ¢ ¢
31 TAC §§354.2, 354.5, 354.7 - 354.15

The Texas Water Development Board (TWDB) adopts new 31
Texas Administrative Code (TAC) §§354.2, 354.5, and 354.7 -
354.15, without changes as published in the August 26, 2016,
issue of the Texas Register (41 TexReg 6395). Existing 31 TAC
§354.2 and §354.5 are repealed elsewhere in this issue of the
Texas Register.

BACKGROUND AND SUMMARY OF THE FACTUAL ISSUES
FOR THE ADOPTED RULES.

Texas Water Code §6.104 requires the TWDB to adopt by rule
any Memorandum of Understanding (MOU) between the Board
and another state agency. These adopted rules incorporate ex-
isting MOUs and similar agreements between the TWDB and
other state agencies.

SECTION BY SECTION DISCUSSION OF THE ADOPTED
RULES.

§354.2. Memorandum of Understanding Between the Office of
the Governor and the Texas Water Development Board.

The Office of the Governor (OOG) and the TWDB executed an
MOU authorizing the TWDB to administer emergency appropri-
ations under Texas Government Code Chapter 401, Subchapter
D.

The provisions of the MOU require the TWDB to administer up to
$6.8 million in the Disaster Contingency Account, General Rev-
enue Account 0453, to enhance existing flood notification sys-
tems and make funds available to state and local entities for
floodplain management. The adopted rule contains the MOU
that went into effect on December 10, 2015 and will expire on
August 31, 2017, or upon expenditure of all available funds.

§354.5. Letter of Agreement Between the Texas Water Develop-
ment Board and the Texas Commission on Environmental Qual-
ity.

Since September 21, 1992, the TWDB and the Texas Com-
mission on Environmental Quality (TCEQ) have coordinated
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reviews related to the design criteria for public water systems
and wastewater facility construction in a Letter of Agreement
(LOA or Agreement). This Agreement, which was executed on
July 1, 2015, replaces all prior and existing LOAs in effect with
the TCEQ and its predecessor agencies and accurately reflects
the current interaction between the TWDB and the TCEQ during
coordinated review of water supply projects seeking financing
from the TWDB. The existing §354.5 is published for repeal
elsewhere in this issue of the Texas Register.

§354.7. Letter of Agreement Between the Railroad Commission
of Texas and the Texas Water Development Board.

The Railroad Commission of Texas (RRC) and the TWDB ex-
ecuted an LOA regarding access to linen maps owned by the
RRC that will be used by the TWDB to identify and designate re-
gional brackish groundwater production zones as mandated by
the 84th Legislature. The adopted rule contains the LOA that
went into effect on February 25, 2016.

§354.8. Memorandum of Understanding Between the Texas Wa-
ter Development Board and the Texas Department of Information
Resources.

The TWDB and the Texas Department of Information Resources
(DIR) executed an MOU for electronic and information resources
accessibility web scanning services. The MOU provides that
DIR, through a third-party service provider, will conduct no-cost
monthly accessibility scans of pages on the TWDB website and
provide scan reports to TWDB and DIR. The adopted rule con-
tains the MOU that went into effect on March 30, 2015 and con-
tinues until terminated by either of the parties or on termination
of the underlying agreement with the third-party service provider.

§354.9. Memorandum of Understanding Between the Public
Utility Commission of Texas and the Texas Water Development
Board.

The TWDB executed an MOU with the Public Utility Commis-
sion of Texas (PUCT) to maintain a public online map viewer.
The MOU provides that the Texas Natural Resources Informa-
tion System (TNRIS), a TWDB division, will maintain the exist-
ing public online map viewer with data collection and assistance
from the PUCT. The adopted rule contains the MOU that went
into effect on May 18, 2016 and will terminate on August 31,
2017 unless a two-year renewal option is exercised.

§354.10. Memorandum of Agreement Between the Texas Water
Development Board, the Texas Parks and Wildlife Department
and the Texas Commission on Environmental Quality.

The TWDB, the Texas Parks and Wildlife Department (TPWD)
and the TCEQ executed an MOA to establish an Instream Flow
Studies Coordinating Committee. The adopted rule contains the
MOA that went into effect on October 17, 2002 and continues
until terminated by 30-day written notice of intent to cancel by
any of the participating agencies.

§354.11. Memorandum of Agreement Between the Texas Water
Development Board and the Texas General Land Office.

The TWDB and the Texas General Land Office (GLO) executed
an MOA to coordinate the installation and operation of the Texas
Coastal Ocean Observation Network. The adopted rule contains
the MOA that went into effect on September 22, 2003 and con-
tinues until terminated by either party on 30-day written notice.

§354.12. Memorandum of Agreement Between the Texas Water
Development Board and the Texas Commission on Environmen-
tal Quality.

The TWDB and the TCEQ executed an MOA to coordinate pro-
gram responsibilities related to groundwater conservation dis-
trict management planning approval, review and oversight. The
adopted rule contains the MOA that went into effect on Septem-
ber 17, 2007 and continues until terminated by either party on
30-day written notice.

§354.13. Memorandum of Agreement Between the Texas Water
Development Board and the Texas Board of Professional Geo-
scientists.

The TWDB and the Texas Board of Professional Geoscientists
(TBPG) executed an MOA to coordinate information regarding
complaints under and potential violations of the Texas Geo-
science Practice Act. The adopted rule contains the MOA that
went into effect on June 13, 2014 and continues until rescinded
by either agency.

§354.14. Agreement Between the Texas Water Development
Board and the Texas Department of Transportation.

The TWDB and the Texas Department of Transportation (Tx-
DOT) entered into an Agreement for Right of Entry and Tem-
porary Use of Highway Right of Way effective March 31, 2005
and continuing until terminated by either party on 30-day writ-
ten notice. The adopted rule contains the Agreement that allows
TWDB access to property under the jurisdiction of TxDOT in or-
der to monitor water wells and outlines the conditions of such
access and advance notice required.

§354.15. Agreement Between the Texas Water Development
Board and the Texas Comptroller of Public Accounts.

The TWDB and the Texas Comptroller of Public Accounts
(Comptroller) entered into an Agreement in Furtherance of
Transparency Initiative on April 4, 2014. The adopted rule con-
tains the Agreement that provides for TWDB to share debt and
financial liability information with the Comptroller and outlines
the terms of use for the information.

REGULATORY IMPACT ANALYSIS.

The board reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225 and determined that the rulemaking is not subject
to Texas Government Code §2001.0225 because none of the
adopted rules meets the definition of a "major environmental
rule" as defined in the Administrative Procedure Act. A "major
environmental rule" is defined as a rule with the specific intent
to protect the environment or reduce risks to human health
from environmental exposure, a rule that may adversely affect
in a material way the economy or a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The intent
of the rulemaking is to adopt by rule the MOUs and similar
agreements as required by Texas Water Code §6.104.

Even if the adopted rules were major environmental rules, Texas
Government Code §2001.0225 still would not apply to this rule-
making because Texas Government Code §2001.0225 only ap-
plies to a major environmental rule the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking does not
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meet any of these four applicability criteria because it: 1) does
not exceed any standard set by a federal law; 2) does not ex-
ceed an express requirement of state law; 3) does not exceed a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program; and 4) is not adopted
solely under the general powers of the agency, but rather is
also adopted under authority of Texas Water Code §§6.101 and
6.104. Therefore, these adopted rules do not fall under any of
the applicable criteria in Texas Government Code §2001.0225.

TAKINGS IMPACT ASSESSMENT.

The board evaluated these adopted rules and performed an
analysis of whether they constitute a taking under Texas Gov-
ernment Code Chapter 2007. The specific purpose of these
rules is to adopt by rule the MOUs and similar agreements
between the TWDB and various state agencies.

The board's analysis indicates that Texas Government Code
Chapter 2007 does not apply to these adopted rules because
this rulemaking is an action that is reasonably taken to fulfill
an obligation mandated by state law, which is exempt under
Texas Government Code §2007.003(b)(4). Nevertheless, the
board further evaluated these adopted rules and performed an
assessment of whether they constitute a taking under Texas
Government Code Chapter 2007. Promulgation and enforce-
ment of these adopted rules would be neither a statutory nor
a constitutional taking of private real property. Specifically, the
subject adopted regulations do not affect a landowner's rights in
private real property because this rulemaking does not burden
or restrict or limit the owner's right to property and reduce its
value by 25% or more beyond that which would otherwise
exist in the absence of the regulation. Therefore, the adopted
rules do not constitute a taking under Texas Government Code
Chapter 2007.

PUBLIC COMMENT.

The proposed rules were open for public comment, and the
comment period ended on September 26, 2016. No comments
were received, and no changes to the proposed rules have
been made.

STATUTORY AUTHORITY.

These rules are adopted under Texas Water Code §6.101, which
gives the TWDB authority to adopt rules, and §6.104, which re-
quires the TWDB to adopt by rule any memorandum of under-
standing between the TWDB and any other state agency.

Cross reference to statute: Texas Water Code §6.101 and
§6.104.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605499

Les Trobman

General Counsel

Texas Water Development Board

Effective date: November 13, 2016

Proposal publication date: August 26, 2016

For further information, please call: (512) 463-7686
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