PROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION

CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES
SUBCHAPTER B. GENERAL REPORTING
RULES

1 TAC §20.50

The Texas Ethics Commission (the commission) proposes an
amendment to Texas Ethics Commission Rules §20.50, regard-
ing the disclosure of political contributions maintained at the end
of a reporting period.

Section 254.031(a)(8) of the Election Code states that a person
filing a campaign finance report must disclose "the total amount
of political contributions accepted, including interest or other in-
come on those contributions, maintained in one or more ac-
counts in which political contributions are deposited as of the
last day of the reporting period." (Emphasis added.)

The amendment to Commission Rules §20.50 adds a provision
that the amount of political contributions maintained includes the
balance of political contributions accepted and held in any online
fundraising account over which the filer can exercise control by
making a withdrawal, expenditure, or transfer.

Additionally, the amendment addresses "de minimis" errors in
the total amount of political contributions maintained. For pur-
poses of that statutory exception, if the error in the amount of
political contributions maintained does not exceed 10 percent of
the amount disclosed or $2,500, whichever is less, then it is de
minimis and therefore not a violation. The rule also provides that
if the error is $250 or less, then it is also de minimis.

Natalia Luna Ashley, Executive Director, has determined that
for each odd numbered year of the first five years this rule as
amended is in effect there will be no fiscal implication for local
government as a result of enforcing or administering this rule.

Ms. Ashley has also determined that for each year of the first
five years the amendment is in effect the public benefit will be
clarity in what types of accounts are included in the political con-
tributions maintained balance and how a "de minimis" error in
the political contributions maintained balance is determined.

The commission invites comments on the proposed amendment
from any member of the public. A written statement should be
emailed to public_comment@ethics.state.tx.us, or mailed or de-
livered to Natalia Luna Ashley, Texas Ethics Commission, P.O.
Box 12070, Austin, Texas 78711-2070, or by facsimile (FAX) to

(512) 463-5777. A person who wants to offer spoken comments
to the commission concerning the proposed amendment may
do so at any commission meeting during the agenda item re-
lating to the proposed amendment. Information concerning the
date, time, and location of commission meetings is available by
telephoning (512) 463-5800 or on the commission's website at
www.ethics.state.tx.us.

The amendment to §20.50 is proposed under Tex. Gov't Code
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission.

The amendment to §20.50 affects Chapter 254 of the Texas Elec-
tion Code, including §254.031(a)(8) and §254.0611(a)(1).

$20.50.  Total Political Contributions Maintained.

(a) For purposes of Election Code §254.031(a)(8) and
§254.0611(a)(1), the total amount of political contributions maintained
in one or more accounts includes the following:

(1) The balance [Balanee] on deposit in banks, savings and
loan institutions, and other depository institutions; [and]

(2) The present value of any investments that can be read-
ily converted to cash, such as certificates of deposit, money market
accounts, stocks, bonds, treasury bills, etc.; and

(3) The balance of political contributions accepted and held
in any online fundraising account over which the filer can exercise con-
trol by making a withdrawal, expenditure, or transfer.

(b) For purposes of Election Code §254.031(a)(8) and
§254.0611(a)(1), the total amount of political contributions main-
tained includes personal funds that the filer intends to use for political
expenditures only if the funds have been deposited in an account in
which political contributions are held as permitted by Election Code
§253.0351(c).

(c) For purposes of Election Code §254.031(a-1), the differ-
ence between the total amount of political contributions maintained that
is disclosed in a report and the correct amount is a de minimis error if
the difference does not exceed:

(1) $250; or
(2) the lesser of 10% of the amount disclosed or $2,500.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 18,
2016.
TRD-201605427
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Natalia Luna Ashley

Executive Director

Texas Ethics Commission

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 463-5800

¢ ¢ ¢

CHAPTER 26. POLITICAL AND LEGISLATIVE
ADVERTISING
1 TAC §26.1

The Texas Ethics Commission (the commission) proposes an
amendment to Texas Ethics Commission Rules §26.1, to clarify
the disclosure statement requirements for political advertising.

Section 255.001 of the Election Code requires political advertis-
ing that is "published distributed or broadcast" and that contains
express advocacy to "indicate in the advertising that it is politi-
cal advertising" and the full name of either the person who paid
for it, the political committee authorizing it, or the candidate or
specific-purpose committee supporting the candidate if it is au-
thorized by the candidate. Section 251.001 of the Election Code
defines "political advertising" as, in part, a communication sup-
porting or opposing a candidate or a measure that (A) in return for
consideration, is published in a newspaper, magazine, or other
periodical or is broadcast by radio or television, or (B) appears
in certain forms of written communication or on an Internet web-
site.

Section 255.001 of the Election Code clearly applies to paid ra-
dio broadcasts that contain express advocacy. However, Ethics
Commission Rules §26.1, as currently written, may be reason-
ably interpreted in a manner to exclude radio broadcasts from the
disclosure requirements of Election Code §255.001. Thus, the
amendment to the rule is necessary to eliminate the rule's am-
biguity and to clarify how the statutory disclosure requirements
apply to radio broadcasts. The narrow amendment addresses
only how a disclosure statement must appear in political adver-
tising when it is required by Election Code §255.001.

The rule currently states that the disclosure statement must in-
clude the words "political advertising" or a recognizable abbrevi-
ation and must appear on one line of text or on successive lines
of text on the face of the political advertising. The amendment
would add that the statement must be "clearly spoken" in politi-
cal advertising that does not include written text.

Natalia Luna Ashley, Executive Director, has determined that for
the first five-year period the proposed amendment is in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the proposed amend-
ment.

Ms. Ashley has also determined that for each year of the first
five years the proposed amendment is in effect the public ben-
efit will be clarity in the commission's rules regarding the disclo-
sure statement requirements for political advertising that does
not include written text. There will not be an effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the proposed amendment.

The Texas Ethics Commission invites comments on the
proposed amendment from any member of the public.
A written statement should be emailed to public com-
ment@ethics.state.tx.us, or mailed or delivered to Natalia Luna
Ashley, Texas Ethics Commission, P.O. Box 12070, Austin,

Texas 78711-2070, or by facsimile (FAX) to (512) 463-5777. A
person who wants to offer spoken comments to the commis-
sion concerning the proposed amendment may do so at any
commission meeting during the agenda item relating to the
proposed amendment. Information concerning the date, time,
and location of commission meetings is available by telephoning
(512) 463-5800 or on the Texas Ethics Commission's website
at www.ethics.state.tx.us.

The amendment to §26.1 is proposed under Texas Government
Code §571.062, which authorizes the commission to adopt rules
concerning the laws administered and enforced by the commis-
sion.

The amendment to §26.1 affects §255.001 of the Election Code.

$26.1. Disclosure Statement.
(a) A [The] disclosure statement that is required by §255.001,
Election Code, must contain the words "political advertising" or any

recognizable abbreviation, and must:

(1) appear on one line of text or on successive lines of text
on the face of the political advertising; or

(2) be clearly spoken in the political advertising if the po-
litical advertising does not include written text.

(b) A disclosure statement is not required on political adver-
tising printed on letterhead stationery if the letterhead contains the full
name of one of the following:

(1) the person who paid for the political advertising;

(2) the political committee authorizing the political adver-
tising; or

(3) the candidate authorizing the political advertising.

(c) A disclosure statement is not required on campaign but-
tons, pins, or hats, or on objects whose size makes printing the disclo-
sure impractical.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 18,
2016.

TRD-201605431

Natalia Luna Ashley

Executive Director

Texas Ethics Commission

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 463-5800

¢ ¢ ¢

CHAPTER 34. REGULATION OF LOBBYISTS
SUBCHAPTER B. REGISTRATION REQUIRED
1 TAC §34.43

The Texas Ethics Commission (the commission) proposes an
amendment to Texas Ethics Commission Rules §34.43, regard-
ing an exception to the lobby registration requirements.

In 2015, the legislature amended §305.003 of the Government
Code by providing that a person does not have to register for
receiving compensation or reimbursement over the quarterly
threshold if the person spends no more than 26 hours, or an-
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other amount of time determined by the commission, for which
the person is compensated or reimbursed to lobby.

Before the 2015 statutory amendment, the commission's rule
§34.43(b) had exempted from the registration requirement,
based on compensation or reimbursement, a person who does
not spend more than five percent of their compensated time
during a calendar quarter engaging in lobby activity. The pro-
posed amendment would set the threshold for the exemption at
40 hours in a calendar quarter. Thus, a person would not be
required to register, for purposes of the requirement to register
based on compensation or reimbursement, if the person spends
not more than 40 hours for which the person is compensated or
reimbursed during a calendar quarter engaging in lobby activity,
including preparatory activity.

Natalia Luna Ashley, Executive Director, has determined that for
the first five-year period the proposed amendment is in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the amended rule.

Ms. Ashley has also determined that for each year of the first five
years the amendment is in effect the public benefit will be clari-
fication regarding an exception to the lobby registration require-
ments. There will not be an effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the amended rule.

The commission invites comments on the proposed amendment
from any member of the public. A written statement should be
emailed to public_comment@ethics.state.tx.us, or mailed or de-
livered to Natalia Luna Ashley, Texas Ethics Commission, P.O.
Box 12070, Austin, Texas 78711-2070, or by facsimile (FAX) to
(512) 463-5777. A person who wants to offer spoken comments
to the commission concerning the proposed amendment may
do so at any commission meeting during the agenda item re-
lating to the proposed amendment. Information concerning the
date, time, and location of commission meetings is available by
telephoning (512) 463-5800 or on the commission's website at
www.ethics.state.tx.us.

The amendment to §34.43(b) is proposed under Tex. Gov't Code
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission,
and Tex. Gov't Code §305.003(b-3).

The amendment to §34.43(b) affects Chapter 305 of the Gov-
ernment Code.

$§34.43.  Compensation and Reimbursement Threshold.

(a) A person must register under Government Code,
§305.003(a)(2), if the person receives, or is entitled to receive under an
agreement under which the person is retained or employed, more than
$1000 in a calendar quarter in compensation and reimbursement, not
including reimbursement for the person's own travel, food, lodging,
or membership dues, from one or more other persons to communicate
directly with a member of the legislative or executive branch to
influence legislation or administrative action.

(b) For purposes of Government Code, §305.003(a)(2), and
this chapter, a person is not required to register if the person spends
not more than 40 hours for which the person is compensated or reim-
bursed [ne meore than 5.:0% of the person's compensated time] during
a calendar quarter [is time spent| engaging in lobby activity, including
preparatory activity as described by §34.3 of this title.

(c) For purposes of Government Code, §305.003(a)(2), and
this chapter, a person shall make a reasonable allocation of compen-

sation between compensation for lobby activity and compensation for
other activities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 18,
2016.

TRD-201605432

Natalia Luna Ashley

Executive Director

Texas Ethics Commission

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 463-5800

¢ ¢ ¢

CHAPTER 46. DISCLOSURE OF INTERESTED
PARTIES
1 TAC §46.4

The Texas Ethics Commission (the commission) proposes new
Texas Ethics Commission Rules §46.4, regarding the require-
ment to file a disclosure of interested parties form (Form 1295)
when a change is made to a contract.

In 2015, the Texas Legislature adopted House Bill 1295, which
states that a governmental entity or state agency may not enter
into certain contracts with a business entity unless the business
entity submits a disclosure of interested parties at the time the
business entity submits the signed contract. House Bill 1295
also requires the commission to adopt rules necessary to imple-
ment the new disclosure requirement and to prescribe the dis-
closure form. The commission has adopted rules necessary to
implement §2252.908; the rules are located in chapter 46.

Under the law, Form 1295 is only required for a contract that
either (1) requires an action or vote by the governing body of
the entity or agency or (2) has a value of at least $1 million.
Section 46.3 of the commission's rules includes definitions of
various terms and defines a "contract" as, in part, an amended,
extended, or renewed contract.

The proposed new rule is intended to provide clarity regarding
when a change to a contract, including a change order, is consid-
ered a "contract" under the rules and triggers a Form 1295 filing.
The proposed new rule states that a Form 1295 would only be
required for a change made to an existing contract in certain cir-
cumstances:

1. If a Form 1295 was not filed for the existing contract, then a
filing is required if the changed contract either requires an action
or vote by the governing body of the governmental entity or state
agency or the value of the changed contract is at least $1 million.

2. If a Form 1295 was filed for the existing contract, then a filing
is required for the changed contract if there is a change to the
information in the Form 1295, the contract requires an action or
vote by the governing body of the governmental entity or state
agency, or the value of the changed contract increases by at
least $1 million.

Natalia Luna Ashley, Executive Director, has determined that for
the first five-year period the proposed new rule is in effect there
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will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed new rule.

Ms. Ashley has also determined that for each year of the first
five years the proposed new rule is in effect the public benefit
will be clarity in when a disclosure of interested parties form is
required when a change is made to a contract between a state
agency or governmental entity and a business entity. There will
not be an effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
proposed new rule.

The Texas Ethics Commission invites comments on the pro-
posed new rule from any member of the public. A written state-
ment should be emailed to public_comment@ethics.state.tx.us,
or mailed or delivered to Natalia Luna Ashley, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070, or by
facsimile (FAX) to (612) 463-5777. A person who wants to offer
spoken comments to the commission concerning the proposed
new rule may do so at any commission meeting during the
agenda item relating to the proposed new rule. Information
concerning the date, time, and location of commission meetings
is available by telephoning (512) 463-5800 or on the Texas
Ethics Commission's website at www.ethics.state.tx.us.

The new rule §46.4 is proposed under §2252.908(g), Texas Gov-
ernment Code, which requires and authorizes the commission to
adopt rules necessary to implement §2252.908.

The proposed new rule, §46.4, affects §2252.908 of the Govern-
ment Code.

§46.4. Changes to Contracts.

(a) Section 2252.908 of the Government Code does not ap-
ply to a change made to an existing contract, including an amendment,
change order, or extension of a contract, except as provided by subsec-
tion (b) or (c) of this section.

(b) Section 2252.908 of the Government Code applies to a
change made to an existing contract, including an amendment, change
order, or extension of a contract, if a disclosure of interested parties
form was not filed for the existing contract; and either:

(1) the changed contract requires an action or vote by the
governing body of the entity or agency; or

(2) the value of the changed contract is at least $1 million.

(c) Section 2252.908 of the Government Code applies to a
change made to an existing contract, including an amendment, change
order, or extension of a contract, if the business entity submitted a dis-
closure of interested parties form to the governmental entity or state
agency that is a party to the existing contract; and either:

(1) there is a change to the disclosure of interested parties;

(2) the changed contract requires an action or vote by the
governing body of the entity or agency; or

(3) the value of the changed contract is at least $1 million
greater than the value of the existing contract.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 18,
2016.

TRD-201605433

Natalia Luna Ashley

Executive Director

Texas Ethics Commission

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 463-5800

¢ ¢ ¢

CHAPTER 50. LEGISLATIVE SALARIES AND
PER DIEM

1 TAC §50.1

The Texas Ethics Commission (the commission) proposes an
amendment to Texas Ethics Commission Rules §50.1, relating
to the legislative per diem as required by the Texas Constitution,
article IlIl, section 24a.

This section sets the per diem for members of the legislature and
the lieutenant governor at $217 for the biennium.

Natalia Luna Ashley, Executive Director, has determined that for
each odd numbered year of the first five years this rule is in effect
there will be no fiscal implication for local government as a re-
sult of enforcing or administering this rule. The fiscal implication
for the state will be $16,587,480, which may increase if special
sessions are called.

Ms. Ashley has also determined that for each year of the first
five years the amendment is in effect the public benefit expected
as a result of adoption of the proposed rule is a determination, in
compliance with the Texas Constitution, of the per diem entitled
to be received by each member of the legislature and the lieu-
tenant governor under the Texas Constitution, Article I, section
24, and Article 1V, section 17, during the biennium.

The commission invites comments on the proposed amendment
from any member of the public. A written statement should be
emailed to public_comment@ethics.state.tx.us, or mailed or de-
livered to Natalia Luna Ashley, Texas Ethics Commission, P.O.
Box 12070, Austin, Texas 78711-2070, or by facsimile (FAX) to
(512) 463-5777. A person who wants to offer spoken comments
to the commission concerning the proposed amendment may
do so at any commission meeting during the agenda item re-
lating to the proposed amendment. Information concerning the
date, time, and location of commission meetings is available by
telephoning (512) 463-5800 or on the commission's website at
www.ethics.state.tx.us.

The amendment to §50.1 is proposed under Tex. Gov't Code
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission.

The amendment to §50.1 affects the Texas Constitution, Article
111, section 24; Article Ill, section 24a; and Article IV, section 17.

$50.1.  Legislative Per Diem.

(a) The legislative per diem is $217 [$196]. The per diem is
intended to be paid to each member of the legislature and the lieutenant
governor for the biennium [each day during the regular session and for
each day during any special session].

(b) If necessary, this rule shall be applied retroactively to en-
sure payment of the $217 [$190] per diem for 2017 [2645].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on October 19,
2016.

TRD-201605466

Natalia Luna Ashley

Executive Director

Texas Ethics Commission

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 463-5800
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PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 4. MEDICAID HOSPITAL
SERVICES
1 TAC §355.8061

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §355.8061, concerning Outpatient
Hospital Reimbursement.

Background and Justification

Section 355.8061 describes the reimbursement methodology for
outpatient hospital services, including outpatient hospital imag-
ing. Under this methodology, outpatient hospital imaging ser-
vices for all hospitals except rural hospitals are reimbursed a
percentage of the Medicare fee schedule, with reimbursements
capped at 125 percent of the Medicaid adult acute care fee for
a similar service. For the purpose of this rule, rural hospitals
are defined as hospitals located in a county with 60,000 or fewer
persons according to the 2010 U.S. Census as well as Medi-
care-designated Rural Referral Centers, Sole Community Hos-
pitals, and Critical Access Hospitals.

Prior to September 1, 2015, rural hospital outpatient imaging ser-
vices were reimbursed under the same methodology as non-ru-
ral hospital outpatient imaging services. Effective September
1, 2015, the 2016-2017 General Appropriations Act (Article I,
Health and Human Services Commission, House Bill 1, 84th
Legislature, Regular Session, 2015, Special Provisions Relat-
ing to all Health and Human Services Agencies, Section 58) di-
rected HHSC to expend additional funds to provide modifications
to Medicaid outpatient provider reimbursements for rural hospi-
tals to ensure access to critical services. To comply with Sec-
tion 58, among other actions, §355.8061 was amended to set
rural hospital outpatient imaging services reimbursements equal
to non-rural hospital reimbursements plus various add-on pay-
ments. This change was estimated to increase rural hospital
outpatient imaging reimbursements by approximately $1.4 mil-
lion all funds per annum.

HHSC reviews fees for imaging services at least once every
two years by comparing existing Texas Medicaid fees to fees
paid under Medicare. The most recent review of these fees in-
dicated that Medicare fees for imaging services are lower now
than they were when Medicaid fees were last adjusted. As a
result, under HHSC's existing imaging services reimbursement
methodologies, imaging fees should be reduced for acute care

services which would, in turn, result in reductions to any hospital
outpatient imaging service fee where the current fee is greater
than 125 percent of the new acute care fee. Such reductions
would reduce rural hospital outpatient imaging services reim-
bursements by approximately $1.0 million all funds per annum,
largely negating the increase in the fees funded through Section
58 of the appropriations special provisions.

In order to preserve the increased rural hospital outpatient imag-
ing funding authorized under Section 58, the proposed rule es-
tablishes a new reimbursement methodology for rural hospital
outpatient imaging services. Under the new methodology, ru-
ral hospital imaging fees will be based on a percentage of the
Medicare Outpatient Prospective Payment System (OPPS) fee
schedule, which will de-link the rural hospital fees from the acute
care and non-rural hospital fees. This change will allow HHSC
to exclude rural hospital outpatient imaging fees from reductions
to acute care and non-rural hospital imaging fees.

Section-by-Section Summary

The proposal amends subsection (d)(2) to indicate that, for rural
hospitals, outpatient hospital imaging services are reimbursed
based on a percentage of the Medicare OPPS fee schedule for
similar services.

A change is proposed to subsection (d)(1) to clarify that the Medi-
care OPPS fee schedule is used. This is a non-substantive
change that does not amend the methodology used for non-rural
hospital imaging service fees.

Fiscal Note

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for the first five years the proposed
amendment is in effect, there will not be a fiscal impact to the
state government. The proposed rule will not result in any fis-
cal implications for local health and human services agencies.
There are no fiscal implications for local governments as a re-
sult of enforcing or administering the section.

Public Benefit

Pam McDonald, Director of Rate Analysis, has determined that
for each year of the first five years the rule is in effect, the ex-
pected public benefit is that access to rural hospital outpatient
imaging services will be enhanced.

Small BUSINESS and Micro-Business Impact Analysis

HHSC has determined that the proposed amendment will not
have an adverse economic impact on small businesses or micro-
businesses as a result of enforcing or administering the amend-
ments. No hospital meeting the definition of a small or micro-
business receives Medicaid funding for outpatient imaging ser-
vices. As well, the implementation of the proposed rule amend-
ment does not require any changes in practice or any additional
cost to the contracted provider.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
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proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Laura
Skaggs, Rate Analysis, Brown Heatly Building, MC: H-400, 4900
North Lamar Blvd, Austin, Texas 78714-9030; by fax to (512)
730-7475; or by e-mail to laura.skaggs@hhsc.state.tx.us within
30 days of publication of this proposal in the Texas Register.

Public Hearing

A public hearing to receive public comment on this proposed
amendment is scheduled for December 15, 2016, from 9:00 a.m.
to 10:00 a.m. (Central Time) in the Public Hearing Room, Brown
Heatly Building, 4900 North Lamar Blvd, Austin, Texas 78714-
9030. Persons requiring further information, special assistance,
or accommodations should contact Amy Chandler at (512) 487-
3419.

Statutory Authority

The amendment is proposed under Texas Government Code
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out HHSC's duties;
Texas Human Resources Code §32.021 and Texas Government
Code §531.021(a), which provide HHSC with the authority to
administer the federal medical assistance (Medicaid) program
in Texas; Texas Government Code §531.021(b), which estab-
lishes HHSC as the agency responsible for adopting reasonable
rules governing the determination of fees, charges, and rates
for medical assistance payments under the Texas Human
Resources Code, Chapter 32.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32. No other
statutes, articles, or codes are affected by this proposal.

§355.8061. Outpatient Hospital Reimbursement.

(a) Introduction. The Health and Human Services Commis-
sion (HHSC) or its designee reimburses outpatient hospital services
under the reimbursement methodology described in this section. Ex-
cept as described in subsections (c) and (d) of this section, HHSC will
reimburse for outpatient hospital services based on a percentage of al-
lowable charges and an outpatient interim rate.

(b) Interim reimbursement.

(1) HHSC will determine a percentage of allowable
charges, which are charges for covered Medicaid services determined
through claims adjudication.

(A) For high volume providers that received Medicaid
outpatient payments equaling at least $200,000 during calendar year
2004.

(i) For children's hospitals and state-owned hospi-
tals as defined in §355.8052 of this division (relating to Inpatient Hospi-
tal Reimbursement), the percentage of allowable charges is 76.03 per-
cent, except as described in subparagraph (C) of this paragraph.

(i)  For rural hospitals as defined in §355.8052 of
this division, the percentage of allowable charges is 100 percent.

(iii)  For all other providers, the percentage of allow-
able charges is 72.00 percent.

(B) For all providers not considered high volume
providers as determined in paragraph (1)(A) of this subsection.

(i) For children's hospitals and state-owned hospi-
tals as defined in §355.8052 of this division, the percentage of allow-
able charges is 72.27 percent, except as described in subparagraph (C)
of this paragraph.

(i) For rural hospitals as defined in §355.8052 of
this division, the percentage of allowable charges is 100 percent.

(iii)  For all other providers, the percentage of allow-
able charges is 68.44 percent.

(C) For children's hospitals:

(i) The percentage of allowable charges described in
subparagraphs (A)(i) and (B)(i) of this paragraph are subject to the prior
written approval of the Legislative Budget Board and the Governor,
as required by the 2014-2015 General Appropriations Act (Article 11,
Health and Human Services Comm., S.B. 1, 83rd Leg., Regular Ses-
sion, 2013, Rider 83 and Special Provisions Relating to All Health and
Human Services Agencies, Section 44, Rate Limitations and Reporting
Requirements).

(i) If the percentages of allowable charges de-
scribed in subparagraphs (A)(i) and (B)(i) of this paragraph are not
approved as described in clause (i) of this subparagraph, the percent-
ages of allowable charges described in subparagraphs (A)(iii) and
(B)(iii) of this paragraph apply.

(D) For outpatient emergency department (ED) ser-
vices that do not qualify as emergency visits, which are listed in the
Texas Medicaid Provider Procedures Manual and other updates on the
claims administrator's website, HHSC will reimburse:

(i) rural hospitals, as defined in §355.8052 of'this di-
vision, an amount not to exceed 65 percent of allowable charges after
application of the methodology in paragraph (2)(C) of this subsection,
which will result in a payment that does not exceed 65 percent of al-
lowable cost; and

(ii)  all other hospitals, a flat fee set at a percentage
of the Medicaid acute care physician office visit amount for adults.

(2) HHSC will determine an outpatient interim rate for
each hospital, which is the ratio of Medicaid allowable outpatient costs
to Medicaid allowable outpatient charges derived from the hospital's
Medicaid cost report.

(A) For a hospital with at least one tentative cost report
settlement completed prior to September 1, 2013, the interim rate is the
rate in effect on August 31, 2013, except the hospital will be assigned
the interim rate calculated upon completion of any future cost report
settlement if that interim rate is lower.

(B) For a new hospital that does not have at least one
tentative cost report settlement completed prior to September 1, 2013,
the interim rate is SO percent until the interim rate is adjusted as follows:

(i) If the hospital files a short-period cost report for
its first cost report, the hospital will be assigned the interim rate calcu-
lated upon completion of the hospital's first tentative cost report settle-
ment.

(i)  Thehospital will be assigned the interim rate cal-
culated upon completion of the hospital's first full-year tentative cost
report settlement.
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(iii) The hospital will retain the interim rate calcu-
lated as described in clause (ii) of this subparagraph, except it will be
assigned the interim rate calculated upon completion of any future cost
report settlement if that interim rate is lower.

(C) Interim claim reimbursement is determined by mul-
tiplying the amount of a hospital's outpatient allowable charges after
applying any reductions to allowable charges made under paragraph
(1) of this subsection by the outpatient interim rate in effect on the date
of service.

(D) Cost settlement. Interim claim reimbursement de-
termined in subparagraph (C) of this paragraph will be cost-settled at
both tentative and final audit of a hospital's cost report. The calculation
of allowable costs will be determined based on the amount of allow-
able charges after applying any reductions to allowable charges made
under paragraph (1) of this subsection.

(i) Interim payments for claims with a date of ser-
vice prior to September 1, 2013, will be cost settled.

(i) Interim payments for claims with a date of ser-
vice on or after September 1, 2013, will be included in the cost report
interim rate calculation, but will not be adjusted due to cost settlement
unless the settlement calculation indicates an overpayment.

(iti) HHSC will calculate an interim rate at tentative
and final cost settlement for the purposes described in subparagraph
(B) of this paragraph.

(iv) If a hospital's interim claim reimbursement for
all outpatient services, excluding imaging, clinical lab and outpatient
emergency department services that do not qualify as emergency vis-
its, for the hospital's fiscal year exceeded the allowable costs for those
services, HHSC will recoup the amount paid to the hospital in excess
of allowable costs.

(v) If a hospital's interim claim reimbursement for
all outpatient services, excluding imaging, clinical lab and outpatient
emergency department services that do not qualify as emergency visits,
for the hospital's fiscal year was less than the allowable costs for those
services, HHSC will not make additional payments through cost settle-
ment to the hospital for service dates on or after September 1, 2013.

(c) Outpatient hospital surgery. Outpatient hospital non-emer-
gency surgery is reimbursed in accordance with the methodology for
ambulatory surgical centers as described in §355.8121 of this subchap-
ter (relating to Reimbursement).

(d) Outpatient hospital imaging.

(1) For all hospitals except rural hospitals, as defined in
§355.8052 of this division, outpatient hospital imaging services are
not reimbursed under the outpatient reimbursement methodology de-
scribed in subsection (b) of this section. Outpatient hospital imaging
services are reimbursed according to an outpatient hospital imaging
service fee schedule that is based on a percentage of the Medicare
Outpatient Prospective Payment System fee schedule for similar ser-
vices. If a resulting fee for a service provided to any Medicaid bene-
ficiary is greater than 125 percent of the Medicaid adult acute care fee
for a similar service, the fee is reduced to 125 percent of the Medicaid
adult acute care fee.

(2) Forrural hospitals, outpatient hospital imaging services
are reimbursed based on a percentage of [aceording to] the Medicare
Outpatient Prospective Payment System [outpatient hespital imaging
serviee] fee schedule for similar services. [ealeulated in paragraph (D
of this subsection plus add-on ameunts as follows:]

for procedure codes with a fee caleulated under
paragraph (1) of this subsection that is less than or equal to $80.00,

HB) for procedure codes with a fee caleulated under
than or equal to $150.00; the rural hospital add-on ameunt is $8-00:}

[(C) for procedure codes with a fee calculated under
than or equal to $300:00; the rural hospital add-on ameunt is $15-00;
and}

D) for procedure codes with a fee caleulated under
paragraph (1) of this subsection that is greater than $300.00; the ru-

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605497

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 424-6900

¢ L4 ¢
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 3. STATE BANK REGULATION
SUBCHAPTER B. GENERAL
7 TAC §3.37

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend §3.37, concerning the calculation of annual assess-
ment for banks. The amendment is proposed to correct an error
in the text of the bank assessment calculation table incorporated
into §3.37(a).

Effective November 5, 2015, §3.37 was amended to adjust the
manner in which assessments applicable to state banks are cal-
culated, see the October 30, 2015, issue of the Texas Register
(40 TexReg 7620). The annual assessment for a state bank is
calculated as described in §3.37, based on the values in the in-
corporated bank assessment calculation table.

As reflected in the table, a state bank' s assessment is calculated
on the basis of its assessable assets using two factors: the base
assessment amount and the marginal assessment rate applica-
ble to the bank's assessable asset group, subject to a potential
surcharge or discount based on the bank's size and condition. A
bank is entitled to a discount if it has total assets of $500 million
or less and a CAMELS composite rating of 1 or 2. The discount
reflects the reduced examination frequency applicable to a qual-
ifying bank.
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However, Step 6 of the bank assessment calculation table cur-
rently describes a bank entitled to the discount as one that "has
assessable assets of $500 million or less and a CAMELS com-
posite rating of 1 or 2." The reference to "assessable assets,"
a term defined in §3.36(b)(1), is incorrect and, if applied liter-
ally, could deprive some eligible banks of the discount. The
size limitation should instead refer to "on-book assets" as de-
fined in §3.36(b)(6), because examination frequency is deter-
mined based on the total of on-book assets as defined.

Accordingly, §3.37(a) is proposed to be amended to incorporate
a cross-reference to defined terms in §3.36(b) to improve clarity.
In addition, the bank assessment calculation table incorporated
into §3.37(a) is proposed to be amended to replace the term
"assessable assets" in Step 6 with the correct term, "on-book
assets." No other changes are proposed in this table, and the
proposed change will not result in any increase in assessments
for banks.

Robert L. Bacon, Deputy Commissioner, Texas Department of
Banking, has determined that for the first five-year period the
proposed rule as amended is in effect, there will be no fiscal
implications for state government or for local government as a
result of enforcing or administering the rule.

Mr. Bacon also has determined that, for each year of the first
five years the rule as proposed to be amended is in effect, the
public benefit anticipated as a result of enforcing the rule is the
correction of misleading language in order to clearly communi-
cate how an assessment discount is applied.

For each year of the first five years that the rule will be in effect,
there will be no economic costs to persons required to comply
with the rule as proposed. There will be no adverse economic
effect on small businesses or micro-businesses. There will be
no difference in the cost of compliance for small businesses as
compared to large businesses.

To be considered, comments on the proposed amendment must
be submitted no later than 5:00 p.m. on December 5, 2016.
Comments should be addressed to General Counsel, Texas De-
partment of Banking, Legal Division, 2601 North Lamar Boule-
vard, Suite 300, Austin, Texas 78705-4294. Comments may also
be submitted by email to legal@dob.texas.gov.

The amendment is proposed pursuant to Finance Code
§31.003(a)(4) and §31.106, which authorize the commission
to adopt rules necessary or reasonable to recover the cost of
supervision and regulation by imposing and collecting ratable
and equitable fees. As required by Finance Code §31.003(b),
the commission considered the need to promote a stable
banking environment, provide the public with convenient, safe,
and competitive banking services, preserve and promote the
competitive position of state banks with regard to national banks
and other depository institutions in this state consistent with the
safety and soundness of state banks and the state bank system,
and allow for economic development in this state.

Finance Code §31.106 is affected by the proposed amendment.
$3.37.  Calculation of Annual Assessment for Banks.

(a) Bank assessment calculation table. The annual assessment
for a state bank is calculated as described in this section and paid as pro-
vided by §3.36 of this title (relating to Annual Assessments and Spe-
cialty Examination Fees), based on the values in the following table,
as such values may be periodically adjusted in the manner provided by
Subsection (b) of this section. Certain terms used in this section and in

the following table are defined in §3.36(b). The unadjusted values in
the following table are effective until September 1, 2017:

Figure: 7 TAC §3.37(a)

[Figure: 7 TAC §3:37%(a)]

(b) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605474

Catherine Reyer

General Counsel

Finance Commission of Texas

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-1301

¢ ¢ ¢

PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 12. LOANS AND INVESTMENTS
SUBCHAPTER D. INVESTMENTS
7 TAC §12.91

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend §12.91, concerning other real estate owned (OREOQ).
The amendment is proposed to correct a structural error and
clarify the authority of a bank to invest in real property for the
purpose of providing temporary housing for employees under
certain circumstances.

"Other real estate owned" (OREO) is generally defined by
§12.91(a)(11) as real property interests not used or intended to
be used as banking facilities. A state bank is not empowered
to own real estate, other than for use in its own business,
except in specified circumstances, such as acquisition of real
estate through foreclosure of collateral securing debt previously
contracted. The general prohibition on ownership of real prop-
erty interests and the permissible means of acquiring OREO
are set forth in §12.91(b) and (c). The bank must dispose of
OREO within a specified period of time, or holding period, as
set forth in §12.91(f), and §12.91(h) establishes those methods
of disposition that will satisfy the statutory requirement.

Section 12.91 was amended in 2003 for the express purpose
of clarifying that bank facilities include real property acquired for
the purpose of providing temporary housing for employees under
certain circumstances, see the July 4, 2003, issue of the Texas
Register (28 TexReg 5149). However, the authorization was er-
roneously placed in §12.91(c), which describes various means
of acquiring OREO (which is subject to required disposition), in-
stead of in §12.91(h), which describes permissible means of dis-
posing of OREO, because one means of disposal is to convert
the OREO into a bank facility. Therefore, the proposed amend-
ment would delete the text of §12.91(c)(8) and incorporate the
deleted language into §12.91(h)(3).

This recently discovered misclassification has not affected bank
regulation. The department and affected state banks have ap-
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plied the section as if it had been correctly amended as intended
in 2003, and as the section is presently proposed to be amended.

Robert L. Bacon, Deputy Commissioner, Texas Department of
Banking, has determined that for the first five-year period the
proposed rule as amended is in effect, there will be no fiscal
implications for state government or for local government as a
result of enforcing or administering the rule.

Mr. Bacon also has determined that, for each year of the first
five years the rule as proposed to be amended is in effect, the
public benefit anticipated as a result of enforcing the rule is the
elimination of misleading language in favor of a corrected state-
ment of law governing bank ownership of real property.

For each year of the first five years that the rule will be in effect,
there will be no economic costs to persons required to comply
with the rule as proposed. There will be no adverse economic
effect on small businesses or micro-businesses. There will be
no difference in the cost of compliance for small businesses as
compared to large businesses.

To be considered, comments on the proposed amendment must
be submitted no later than 5:00 p.m. on December 5, 2016.
Comments should be addressed to General Counsel, Texas De-
partment of Banking, Legal Division, 2601 North Lamar Boule-
vard, Suite 300, Austin, Texas 78705-4294. Comments may also
be submitted by email to legal@dob.texas.gov.

The amendment is proposed under Finance Code
§31.003(a)(1), which authorizes the commission to adopt such
rules as are necessary or reasonable to implement and clarify
Title 3, Subtitle B of the Finance Code, and Finance Code
§34.001(4), which authorizes the commission to adopt rules
specifying activities that may permissibly be conducted in a
bank facility.

Finance Code §34.002 and §34.003 are affected by the pro-
posed amended section.

§12.91.  Other Real Estate Owned.
(a) - (b) (No change.)

(c) Acquisition of OREO. A state bank may acquire [held]
OREO only [if acquired] by:

(1) purchase under judicial or nonjudicial foreclosure, or
through a deed in lieu of foreclosure, of real estate that is security for
a debt or debts previously contracted in good faith;

(2) purchase to protect its interest in a debt or debts previ-
ously contracted if prudent and necessary to avoid or minimize loss;

(3) purchase of an employee's principal residence to facil-
itate a change of duty assignment or relocation upon employment;

(4) with prior written approval of the banking commis-
sioner, an exchange of OREO or personal property for real estate to
avoid or minimize loss on the real estate exchanged or to facilitate the
disposition of OREO;

(5) with prior written approval of the banking commis-
sioner, purchase of additional real estate to avoid or minimize loss on
OREO currently held,

(6) involuntary acquisition of an ownership interest or
leasehold interest in real estate as a result of or incidental to a judicial
or nonjudicial foreclosure, or by adverse possession, or by operation
of law without any action on the part of the state bank to obtain such
interest; or

(7) loss of designation of real estate owned or leased by the
state bank as a bank facility.

. 8 pﬂfehase for the purpese of providing temperary hous-
ing for employees it}
[(A) abank has two or more locations of sufficient dis-
{B) the board has certified that the cost of purchasing
and maintaining the property is reasonable in comparison to other op-
(d)-(g) (No change.)
(h) Disposition of OREO. A state bank may dispose of OREO
by:
(1) selling the OREO in a transaction that qualifies as a sale
under regulatory accounting principles;

(2) selling the OREO pursuant to a land contract or contract
for deed;

(3) retaining the OREOQ [proeperty] for its own use as a bank
facility, subject to the approval of the banking commissioner, includ-
ing residential OREOQ retained for the purpose of providing temporary
housing for employees if:

(A) the bank has two or more locations of sufficient dis-
tance that overnight travel is required in connection with business at
either location; and

(B) the board has certified that the cost of purchasing
and maintaining the property is reasonable in comparison to other op-
tions for temporarily housing employees;

(4) transferring the OREO to a majority-owned subsidiary
in compliance with 12 C.F.R. §362.4(b)(5)(i);

(5) transferring the OREO for market value to an affiliate,
subject to the Finance Code, §33.109, and applicable federal law, in-
cluding 12 U.S.C. §§371c, 371c-1, and 1828(j);

(6) ifthe OREO is a master lease, obtaining a coterminous
sublease or an assignment of a coterminous sublease, provided that if
the bank acquires or obtains assignment of a non-coterminous sublease,
the holding period during which the master lease must be divested is
suspended for the duration of the sublease and will commence running
again upon termination of the sublease; or

(7) entering into a transaction that does not qualify for dis-
posal under paragraphs (1) - (5) of this section; provided that its obli-
gation to dispose of the OREO is not met until the bank receives or
accumulates from the purchaser an amount in cash, principal and inter-
est payments, and private mortgage insurance totaling 10% of the sales
price, as measured in accordance with regulatory accounting princi-
ples.

(i) (No change.)
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on October 21,
2016.
TRD-201605475
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Catherine Reyer

General Counsel

Texas Department of Banking

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-1301
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CHAPTER 33. MONEY SERVICES

BUSINESSES
7 TAC §33.4

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend §33.4, concerning payment processors. The amended
rule is proposed to clarify how money transmission licensure ap-
plies to certain payment processors.

Finance Code §151.003(10) authorizes the commission to
adopt rules that exclude from licensing any person, transaction,
or class of persons or transactions on a finding that licensing the
person or transaction is not necessary to achieve the purposes
of the Act. The purposes of the Act, as expressed in Finance
Code §151.102, are to preserve and protect the safety and
soundness of MSBs, to protect the interests of purchasers of
money services, and to protect against money laundering and
similar financial crimes. The department found that regulation of
certain types of payment processors is not necessary achieve
these aims. The commission then adopted new rule 7 TAC
§33.4 to exclude from licensure two types of payment proces-
sors. Section 33.4 essentially codified existing Texas law in
order to provide clarity and guidance to money transmitters and
payment processors.

The proposed amendment would exclude from licensing pay-
ment processors that are functionally identical to processors al-
ready excluded by 7 TAC §33.4(d), but which do not qualify for
exclusion under the rule as currently worded. Specifically, sub-
section (d) excludes point of sale processors that accept funds
for payment of goods and services on behalf of merchants. But
when a payment processor accepts donations on behalf of char-
itable organizations, because no goods or services are provided
to donors, the rule does not apply. However, when a person
processes payments on behalf of a charitable organization, the
same legal liabilities, obligations, and risks exist as when a per-
son processes payments made to merchants for goods and ser-
vices. Moreover, the same principles of agency law apply to
both types of transactions with the same result. Accordingly, the
amended rule is proposed to allow exclusion of processors that
meet the necessary conditions when accepting payment of do-
nations to charitable organizations.

Stephanie Newberg, Deputy Commissioner, Texas Department
of Banking, has determined that for the first five-year period the
proposed rule is in effect, there will be no fiscal implications for
state government or for local government as a result of enforcing
or administering the rule.

Ms. Newberg also has determined that, for each year of the first
five years the rule as proposed is in effect, the public benefit an-
ticipated as a result of enforcing the rule is greater clarity for how
regulated entities can comply with the requirements of Finance
Code Chapter 151.

For each year of the first five years that the rule will be in effect,
there will be no economic costs to persons required to comply

with the rule as proposed. The rule creates no new regulatory
requirements, and creates no new licensable activity.

There will be no adverse economic effect on small businesses or
micro-businesses. There will be no difference in the cost of com-
pliance for small businesses as compared to large businesses.

To be considered, comments on the proposed section must be
submitted no later than 5:00 p.m. on December 5, 2016. Com-
ments should be addressed to General Counsel, Texas Depart-
ment of Banking, Legal Division, 2601 North Lamar Boulevard,
Suite 300, Austin, Texas 78705-4294. Comments may also be
submitted by email to legal@dob.texas.gov.

The amendment is proposed under Finance Code §151.102,
which authorizes the commission to adopt rules to admin-
ister and enforce Chapter 151, and under Finance Code
§151.003(10) which authorizes the commission to adopt rules
that exclude from licensing a person, transaction, or a class of
persons or transactions.

Finance Code §151.003 and §151.302 are affected by the pro-
posed amended section.

$33.4.  Payment Processors.
(a) (No change.)

(b) Definitions. The following words and terms, when used
in this section, have the following meanings unless the context clearly
indicates otherwise.

(1) "Payment processor" means a person employed, di-
rectly or indirectly, by one of the parties to a transaction to handle the
funds involved in order to complete the transaction.

(2) "Consumer-facing entity" means a person who interacts
with a consumer in order to sell or offer the person's goods or services,
or to receive charitable donations.

(3) "Funds" means money or monetary value as defined by
Finance Code §151.301(b)(3).

(¢) (No change.)

(d) Point of Sale Payment Processors. A payment processor
that receives funds from a consumer on behalf of a consumer-facing
entity that either sells [selling] goods or services other than money
services or accepts charitable donations does not need a license under
Chapter 151, provided that:

(1) the consumer-facing entity, upon receipt of funds by the
payment processor, immediately either:

(A) provides the purchased goods and services; or

(B) credits the consumer for the full amount of the funds
received by the payment processor, which credit is not revocable by the
consumer-facing entity, and evidences this credit in writing; and

(2) if the transaction involves goods or services, the con-
sumer-facing entity is obligated to provide the purchased goods and
services regardless of whether the payment processor transmits the
funds.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 21,
2016.
TRD-201605476
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PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER

CHAPTER 83. REGULATED LENDERS AND
CREDIT ACCESS BUSINESSES
SUBCHAPTER B. RULES FOR CREDIT
ACCESS BUSINESSES

The Finance Commission of Texas (commission) proposes
amendments to §§83.1002, 83.3001 - 83.3004, 83.4003, and
83.5004 in 7 TAC, Chapter 83, Subchapter B, concerning Rules
for Credit Access Businesses.

In general, the purpose of the rule changes in 7 TAC, Chapter 83,
Subchapter B is to update rules regarding the licensing of credit
access businesses and to make technical corrections. The pro-
posed amendments primarily relate to conforming these licens-
ing rules to clarifying changes recently adopted in other areas
regulated by the agency. Additional changes provide clarifica-
tion regarding criminal history and recordkeeping.

The agency circulated an early draft of proposed changes to in-
terested stakeholders. The agency received no written precom-
ments on this draft.

The individual purposes of the proposed amendments to each
section are provided in the following paragraphs.

In §83.1001, a proposed amendment would replace "chapter"
with "subchapter" to provide the appropriate applicability of the
listed definitions. Chapter 83 is divided into Subchapter A, Rules
for Regulated Lenders, and Subchapter B, Rules for Credit Ac-
cess Businesses. These definitions only apply to credit access
businesses, and hence, should reference "subchapter" as op-
posed to "chapter." A similar correction is also proposed in the
licensing definitions section found in §83.3001.

Also in §83.3001, the proposal would add a definition of "par-
ent entity," specifying that this term refers to a direct owner of a
licensee or applicant. This definition is intended to clarify the
provisions on mergers and license transfers in §83.3003 and
§83.3004, discussed later in this proposal, and is consistent with
other OCCC licensing rules. A proposed amendment to current
§83.3001(2) (proposed §83.3001(3)) amends the definition of
"principal party" for sole proprietorships. The amendment would
delete the phrase "holding a 100% ownership interest." The In-
ternal Revenue Service allows a married couple that jointly owns
and operates a business to classify the business as a proprietor-
ship, by electing to file as a qualified joint venture. The proposed
amendment is intended to remove any language suggesting that
this option is not available under federal income tax law. The
proposed amendment conforms to an amendment that the com-
mission recently adopted for regulated lenders at §83.301(2)(A),
effective September 8, 2016. A corresponding amendment is
proposed in §83.3002(1)(A)(iv).

In §83.3002(1)(E)(i) and (ii) regarding the signature on a new
license application, the rule's current language requires each

owner of a proprietorship and each general partner of a part-
nership to sign the application. As part of an online process,
the agency will only require one owner or one partner, respec-
tively, to sign for these applicants. The proposed amendments
reflect that "the owner" of a proprietorship and "one general part-
ner" of a partnership must sign the application. Additionally, in
§83.3002(2)(E), a technical correction is proposed to provide a
more accurate citation to Texas Finance Code, §393.604(a)(4),
which requires an applicant to provide information concerning
third-party lender organizations.

Proposed amendments to §83.3003(e)(5)(B) and §83.3003(h)
clarify the responsibility of the transferor and transferee during
the course of a license transfer or new license application on
transfer of ownership. The proposed amendments remove the
phrase "joint and several" in order to avoid confusion between
the responsibility described in the rule and joint and several lia-
bility in a tort context. Proposed amendments to subsection (h)
also describe the parties' responsibility at different points during
the license transfer process. The proposed amendments are in-
tended to provide clarity and remove confusion that might result
from overlapping provisions in the current rule. An amendment
to subsection (h)(3) explains that if a transferee receives a li-
cense transfer, then the transferee's responsibility includes ac-
tivity performed by the transferor before the license transfer. The
proposed amendments to §83.3003 conform to a rule that the
commission recently adopted for regulated lenders at §83.303,
effective September 8, 2016.

In §83.3004, amendments are proposed in subsection (b) to clar-
ify situations where a merger is a transfer of ownership. The
amendments specify that if a licensee is a party to a merger
that results in a new or different surviving entity other than the
licensee, then the merger is a transfer of ownership, and the
licensee must file a license transfer application or new license
application. The amendments to subsection (b) are intended to
clarify the current rule text and are consistent with the OCCC's
current policy. Additionally, in subsection (c), a reference to "a
new license application on transfer of ownership" is proposed for
addition to provide consistent terminology with a prior amend-
ment.

A proposed amendment to §83.4003(b)(4) clarifies the require-
ments for an applicant's disclosure of criminal history. Currently,
§83.4003(b)(4) states that the OCCC may request "proof that
all outstanding court costs, supervision fees, fines, and restitu-
tion as may have been ordered have been paid." The proposed
amendment adds the phrase "or are current" at the end of this
provision, to account for cases where a court orders the appli-
cantto pay an amount over time. The proposed amendment con-
forms to a rule that the commission recently adopted for motor
vehicle sales finance licensees at §84.613(b)(4), effective May
5, 2016, and a rule that the commission recently adopted for reg-
ulated lenders at §83.404(b)(4), effective September 8, 2016.

Proposed amendments to §83.4003(c)(1) clarify the crimes that
are directly related to the duties and responsibilities of a licensee
that may be grounds for denial, suspension, or revocation. Un-
der Texas Occupations Code, §53.025, state licensing authori-
ties are required to issue guidelines relating to their use of crim-
inal history in licensing decisions. These guidelines "must state
the reasons a particular crime is considered to relate to a par-
ticular license and any other criterion that affects the decisions
of the licensing authority." Texas Occupations Code, §53.025(a).
Currently, the second sentence of §83.4003(c)(1) explains that
crimes involving certain elements (e.g., the misrepresentation of
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costs or benefits of a product or service, the improper handling of
money or property entrusted to the person) are grounds for de-
nial, suspension, or revocation of a license. A proposed amend-
ment to §83.4003(c)(1) replaces this sentence with a more spe-
cific list of criminal offenses, in order to provide clearer guidelines
to applicants. Another proposed amendment to §83.4003(c)(1)
adds a statement that providing credit access business services
involves compliance with reporting requirements to government
agencies. This amendment is intended to describe the reason
for including a criminal offense of "failure to file a government
report, filing a false government report, or tampering with a gov-
ernment record" in the proposed list of criminal offenses. The
list of criminal offenses conforms to a rule that the commission
recently adopted for motor vehicle sales finance licensees at
§84.613(c)(1), effective May 5, 2016, and a rule that the com-
mission recently adopted for regulated lenders at §83.404(c)(1),
effective September 8, 2016.

A proposed amendment to §83.4003(f)(2) updates a citation to
the Texas Code of Criminal Procedure. Effective January 1,
2017, Texas Code of Criminal Procedure, article 42.12, §3g will
be recodified to article 42A.054.

Proposed amendments to §83.5004(2)(A) update recordkeep-
ing requirements relating to the Department of Defense's
Military Lending Act (MLA) Rule, 32 C.F.R. pt. 232. The re-
cently adopted amendments to the MLA Rule have a required
compliance date of October 3, 2016. Under the amended MLA
Rule, creditors are required to provide model disclosures to
covered military borrowers. 32 C.F.R. §232.6. Proposed new
§83.5004(2)(A)(iv)(VI) explains that a licensee must maintain
any mandatory disclosure to a covered borrower under the MLA
Rule. The amended MLA Rule also specifies documentation
that creditors can obtain in order to determine whether a con-
sumer is a covered military borrower. The previous version
of the MLA Rule (before the recent amendments) prescribed
a "covered borrower identification statement" to be signed by
applicants, and creditors could use this statement to determine
an applicant's covered borrower status. 32 C.F.R. §232.5 (2014
version). Under the amended MLA Rule, creditors can choose
their method of determining covered borrower status, but the
only ways to conclusively determine a borrower's status (and
benefit from a safe harbor) are to check the borrower's status
through the DOD's MLA website, or to obtain a consumer report
that includes information from the DOD's MLA database. 32
C.F.R. §232.5. A proposed amendment to §83.5004(2)(A)(vii)
replaces a statement that a licensee must maintain the identifi-
cation of covered borrower (i.e., the statement required under
the previous version of the MLA Rule) with a statement that the
licensee must maintain any records obtained under 32 C.F.R.
§232.5. The amendment is intended to clarify that licensees
must maintain any documentation that they obtain regarding
whether a consumer is a covered borrower under the MLA Rule.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of administering the rules.

Commissioner Pettijohn has also determined that for each year
of the first five years the amendments are in effect, the public
benefit anticipated as a result of the proposed amendments will
be that the commission's rules will be more easily understood
by licensees required to comply with the rules, and will be more
easily enforced. In addition, the proposed amendments will pro-
vide more guidance and clarity to licensees.

There is no anticipated cost to persons who are required to com-
ply with the amendments as proposed. There will be no effect
on individuals required to comply with the amendments as pro-
posed.

The agency is not aware of any adverse economic effect on small
businesses as compared to the effect on large businesses result-
ing from this proposal. But in order to obtain more complete in-
formation concerning the economic effect of these rule changes,
the agency invites comments from interested stakeholders and
the public on any economic impact on small businesses, as well
as any alternative methods of achieving the purpose of this pro-
posal if the economic effect is adverse to small businesses.

Comments on the proposal may be submitted in writing to
Laurie Hobbs, Assistant General Counsel, Office of Consumer
Credit Commissioner, 2601 North Lamar Boulevard, Austin,
Texas 78705-4207 or by email to laurie.hobbs@occc.texas.gov.
To be considered, a written comment must be received on or
before 5:00 p.m. central time on the 31st day after the date the
proposal is published in the Texas Register. At the conclusion
of the 31st day after the proposal is published in the Texas
Register, no further written comments will be considered or
accepted by the commission.

DIVISION 1. GENERAL PROVISIONS
7 TAC §83.1002

These amendments are proposed under Texas Finance Code,
§393.622(a), which authorizes the Finance Commission to
adopt rules to necessary to enforce and administer Chapter
393, Subchapter G. Ensuring compliance with Chapter 393 is
necessary to the enforcement and administration of Chapter
393, Subchapter G. In addition, the amendments to §83.5004
are proposed under Texas Finance Code, §393.622(a)(3), which
authorizes the commission to adopt rules regarding periodic
examinations of credit access businesses by the OCCC. The
amendments to §83.4003(c)(1) are proposed under Texas
Occupations Code, §53.025, which requires state licensing
authorities to issue guidelines relating to their use of criminal
history in licensing decisions.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§83.1002.  Definitions.

Words and terms used in this chapter that are defined in Texas Finance
Code, Chapter 393 have the same meanings as defined in Chapter 393.
The following words and terms, when used in this subchapter [ehapter],
will have the following meanings, unless the context clearly indicates
otherwise.

(1) - (8) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605486

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 936-7621
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DIVISION 3. APPLICATION PROCEDURES
7 TAC §§83.3001 - 83.3004

These amendments are proposed under Texas Finance Code,
§393.622(a), which authorizes the Finance Commission to adopt
rules to necessary to enforce and administer Chapter 393, Sub-
chapter G. Ensuring compliance with Chapter 393 is necessary
to the enforcement and administration of Chapter 393, Subchap-
ter G.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§83.3001.  Definitions.

Words and terms used in this chapter that are defined in Texas Finance
Code, Chapter 393, have the same meanings as defined in Chapter 393.
The following words and terms, when used in this subchapter [ehaptet],
will have the following meanings, unless the context clearly indicates
otherwise.

(1) (No change.)
(2) Parent entity--A direct owner of a licensee or applicant.

(3) [)] Principal party--An adult individual with a sub-
stantial relationship to the applicant by ownership of more than 10% of
the applicant, or having control of the proposed credit access business
of the applicant. The following individuals are principal parties:

(A) aproprictor [holding a 100% ownership interest];
(B) - (H) (No change.)
$83.3002.  Filing of New Application.

An application for issuance of a new credit access business license must
be submitted in a format prescribed by the commissioner at the date
of filing and in accordance with the commissioner's instructions. The
commissioner may accept the use of prescribed alternative formats to
facilitate multistate uniformity of applications or in order to accept ap-
proved electronic submissions. Appropriate fees must be filed with the
application and the application must include the following:

(1) Required application information. All questions must
be answered.

(A) Application for license.
(i) - (iii) (No change.)
(iv) Owners and principal parties.

(1) Proprietorships. The applicant must disclose
the name of any [the] individual holding an [a +80%] ownership interest
in the business and the name of any individual responsible for operating
the business. If requested, the applicant must also disclose the names
of the spouses of these individuals.

(1l) - (V) (No change.)
(B) - (D) (No change.)

(E) Consent form. Each applicant must submit a con-
sent form signed by an authorized individual. Electronic signatures
will be accepted in a manner approved by the commissioner. The fol-
lowing are authorized individuals:

(i) If the applicant is a proprietor, the [eaek] owner
must sign.

(it) If the applicant is a partnership, one [eaech] gen-
eral partner must sign.

(iii) - (v)  (No change.)
(2) Other required filings.
(A) - (D) (No change.)

(E) Third-party lender organizations. As required by
Texas Finance Code, §393.604(a)(4) [§393-604(4)], each applicant

must provide the names, physical addresses, and telephone numbers of
the third-party lender organizations with which the business contracts
to provide services or from which the business arranges extensions of
consumer credit.

(F) (No change.)
(3) (No change.)
§83.3003.  Transfer of License,; New License Application on Transfer
of Ownership
(a) - (d) (No change.)
(e) Application requirements.

(1)- (4) (No change.)

(5) Request for permission to operate. The application may
include a request for permission to operate. The request must be in
writing and signed by the transferor and transferee. The request must
include all of the following:

(A) (No change.)

(B) an acknowledgement that the transferor and trans-
feree each accept [joint and several] responsibility to any consumer and
to the OCCC for any acts performed under the license while the per-
mission to operate is in effect; and

(©) (No change.)
(f) - (g) (No change.)
(h) Responsibility.

(1) Responsibility of transferor. Before the transferee be-
gins performing credit access business activity under a license [O€EC's
final appreval of an application deseribed by subseetion {€)], the trans-
feror is responsible to any consumer and to the OCCC for all credit
access business activity performed under the license.

(2) Responsibility of transferor and transferee. If a trans-
feree begins performing credit access business activity under a license
before the OCCC's final approval of an application described by sub-
section (e), then the transferor and transferee are each responsible to
any consumer and to the OCCC for activity performed under the li-
cense during this period.

(3) [)] Responsibility of transferee. After a transferee
begins performing credit access business activity under a license, the
transferee is responsible to any consumer and to the OCCC for all credit
access business activity performed under the license. The [In addition;
a] transferee is responsible for any transactions that it purchases from
the transferor. In addition, if the transferee receives a license transfer,
then the transferee's responsibility includes all activity performed un-
der the license before the license transfer.

{3) Joint and several respensibility: If a transferee begins
performing eredit aceess business activity under a license before the
OCCC's final approval of an application described by subsection (¢)
Gneclading activity performed under a permission to operate); then the
transferor and transferee are jointly and severally responsible to any
consumer and to the OCCC- This responsibility applies to any aets per-
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license transfer]

$83.3004.  Change in Form or Proportionate Ownership.
(a) (No change.)
(b) Merger.

(1) Ifalicensee is a party to a merger that results in a new
or different surviving entity other than the licensee, then the merger
is a transfer of ownership, and the licensee must file a license trans-
fer application or a new license application on transfer of ownership
[A merger of a licensee is a change of ownership that results in a new
or different surviving entity and requires the filing of a license trans-
fer application or a new license application on transfer of ownership)|
pursuant to §83.3003 of this title (relating to Transfer of License; New
License Application on Transfer of Ownership).

(2) Ifalicensee's parent entity is a party to a merger [ the
merger of the parent entity of a licensee] that leads to the creation of a
new entity or results in a different surviving parent entity, the licensee
must advise the commissioner of the change in writing within 10 cal-
endar days after the change, by filing a license amendment and paying
the required fees as provided in §83.3010 of this title. Mergers or trans-
fers of other entities with a beneficial interest beyond the parent entity
level only require notification within 10 calendar days in accordance
with the OCCC's instructions.

(c) Proportionate ownership.

(1) A change in proportionate ownership that results in the
exact same owners still owning the business, and does not meet the
requirements described in paragraph (2) of this subsection, does not
require a transfer. Such a proportionate change in ownership does not
require the filing of a license transfer application or a new license appli-
cation on transfer of ownership, but does require notification when the
cumulative ownership change to a single entity or individual amounts
to 10% or greater. No later than 10 calendar days following the actual
change, the licensee is required to notify the commissioner in writing
of the change in proportionate ownership by filing a license amendment
and paying the required fees as provided in §83.3010 of this title. This
section does not apply to a publicly held corporation that has filed with
the OCCC the most recent 10K or 10Q filing of the licensee or the pub-
licly held parent corporation, although a license transfer application or
anew license application on transfer of ownership may be required un-
der §83.3003 of this title.

(2) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605488

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 936-7621
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DIVISION 4. LICENSE
7 TAC §83.4003

These amendments are proposed under Texas Finance Code,
§393.622(a), which authorizes the Finance Commission to adopt
rules to necessary to enforce and administer Chapter 393, Sub-
chapter G. Ensuring compliance with Chapter 393 is necessary
to the enforcement and administration of Chapter 393, Subchap-
ter G. The amendments to §83.4003(c)(1) are proposed under
Texas Occupations Code, §53.025, which requires state licens-
ing authorities to issue guidelines relating to their use of criminal
history in licensing decisions.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§$83.4003.  Denial, Suspension, or Revocation Based on Criminal
History.

(a) (No change.)

(b) Disclosure of criminal history. The applicant must disclose
all criminal history information required to file a complete application
with the OCCC. Failure to provide any information required as part
of the application or requested by the OCCC reflects negatively on the
belief that the business will be operated lawfully and fairly. The OCCC
may request additional criminal history information from the applicant,
including the following:

(1)-(3) (No change.)

(4) proof that all outstanding court costs, supervision fees,
fines, and restitution as may have been ordered have been paid or are
current.

(c) Crimes directly related to licensed occupation. The OCCC
may deny a license application, or suspend or revoke a license, if the
applicant or licensee has been convicted of an offense that directly re-
lates to the duties and responsibilities of a credit access business, as
provided by Texas Occupations Code, §53.021(a)(1).

(1) Providing credit access business services involves or
may involve making representations to consumers regarding the terms
of the contract, receiving money from consumers, remitting money
to third parties, maintaining accounts, repossessing property without
a breach of the peace, maintaining goods that have been repossessed,
[and] collecting due amounts in a legal manner, and compliance with
reporting requirements to government agencies. Consequently, the fol-
lowing crimes are directly related to the duties and responsibilities of
a licensee and may be grounds for denial, suspension, or revocation:
[Consequently; erimes involving the misrepresentation of costs or ben-
efits of a produet or serviee; the improper handling of meney or prop-
erty entrusted to the persen; failure to file a governmental report or
filing a false report, or the use or threat of force against another person
are directly related to the duties and responsibilities of a licensee and
may be grounds for dental; suspension; or revoeation:|

(A) theft;
(B) assault;

(C) any offense that involves misrepresentation, decep-
tive practices, or making a false or misleading statement (including

fraud or forgery);
(D) any offense that involves breach of trust or other
fiduciary duty;

(E) any criminal violation of a statute governing credit
transactions or debt collection;

(F) failure to file a government report, filing a false gov-
ernment report, or tampering with a government record;
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(G) any greater offense that includes an offense de-
scribed in subparagraphs (A) - (F) of this paragraph as a lesser included
offense;

(H) any offense that involves intent, attempt, aiding, so-
licitation, or conspiracy to commit an offense described in subpara-
graphs (A) - (G) of this paragraph.

(2)- (3) (No change.)
(d) - (e) (No change.)

(f) Other grounds for denial, suspension, or revocation. The
OCCC may deny a license application, or suspend or revoke a license,
based on any other ground authorized by statute, including the follow-
ing:

(1) (No change.)

(2) a conviction for an offense listed in Texas Code of
Criminal Procedure, art. 42A.054, [4232; §3¢;] or art. 62.001(6), as
provided by Texas Occupations Code, §53.021(a)(3)-(4);

(3)-(5) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605489

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 936-7621
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DIVISION 5. OPERATIONAL REQUIRE-

MENTS
7 TAC §83.5004

These amendments are proposed under Texas Finance Code,
§393.622(a), which authorizes the Finance Commission to adopt
rules to necessary to enforce and administer Chapter 393, Sub-
chapter G. Ensuring compliance with Chapter 393 is necessary
to the enforcement and administration of Chapter 393, Subchap-
ter G. In addition, the amendments to §83.5004 are proposed
under Texas Finance Code, §393.622(a)(3), which authorizes
the commission to adopt rules regarding periodic examinations
of credit access businesses by the OCCC.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§83.5004.  Files and Records Required.

A licensee must maintain records for each transaction under Texas
Finance Code, Chapter 393, and make those records available to the
OCCC for examination. The records required by this section may be
maintained by using a paper or manual recordkeeping system, elec-
tronic recordkeeping system, optically imaged recordkeeping system,
or a combination of these types of systems, unless otherwise speci-
fied. All records must be prepared and maintained in accordance with
generally accepted accounting principles. If federal law requirements
for record retention are different from the provisions contained in this

section, the federal law requirements prevail only to the extent of the
conflict with the provisions of this section.

(1) (No change.)

(2) Consumer's transaction file. A licensee must maintain
a paper or electronic transaction file for each individual transaction un-
der Texas Finance Code, Chapter 393, or be able to produce this infor-
mation within a reasonable amount of time. The transaction file must
contain documents that show the licensee's compliance with applicable
state and federal law, including Texas Finance Code, Chapter 393. If a
substantially equivalent electronic record for any of the following doc-
uments exists, a paper copy of the record does not have to be included
in the transaction file if the electronic record can be accessed upon re-
quest.

(A) The transaction file must include the following doc-
umentation for each transaction under Texas Finance Code, Chapter
393:

(i) - (iii) (No change.)

(iv) all legally required disclosures provided in con-
nection with the transaction, including:

() - (V) (No change.)

(Vl) any mandatory disclosure to a covered bor-
rower under the Department of Defense's Military Lending Act Rule,

32 C.F.R. §232.6;

(v) - (vi) (No change.)

(vii) any documentation of whether the consumer is
a covered borrower under the Department of Defense's Military Lend-
ing Act Rule, 32 C.F.R. Part 232, including any records obtained under
[the identification of covered berrower deseribed by] 32 C.F.R. §232.5;

(viii) - (x) (No change.)

(B) - (C) (No change.)
(3) - (12) (No change.)

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 21,
2016.

TRD-201605490

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 936-7621
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TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 55. RULES FOR ADMINISTRATIVE
SERVICES

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
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Administrative Code (TAC), Chapter 55, Subchapter A, §55.1
and §55.10; and proposes new rules Subchapter F, §55.100
and §55.101, regarding Rules for Administrative Services.

The Texas Legislature enacted Senate Bill 20 (S.B. 20), 84th
Legislature, Regular Session (2015), which made comprehen-
sive changes to state agency contracting, purchasing, and ac-
counting procedures. In addition, Chapter 2261 of the Texas
Government Code requires certain state agencies to establish
and adopt by rule a policy that clearly defines the contract moni-
toring roles and responsibilities, if any, of internal staff and other
inspection, investigative, or audit staff. The proposed amend-
ments and new rules are necessary to implement S.B. 20 and
bring the Department into compliance with Texas Government
Code, Chapter 2261.

The proposed amendments to §55.1 add Texas Government
Code, Chapters 2156, 2161, 2260, and 2261 as statutory au-
thority for the rule chapter.

The proposed amendments to §55.10 add definitions for the De-
partment's "Financial Services Division" and "Financial Services
Division Director."

The proposed new §55.100 will bring the Department into com-
pliance with §2261.202 of the Government Code, which requires
state agencies that make procurements under Chapter 2261 to
"establish and adopt by rule a policy that clearly defines the con-
tract monitoring roles and responsibilities, if any, of internal audit
staff and other inspection, investigative, or audit staff."

The proposed new §55.101 will bring the Department into com-
pliance with §2261.253(c) of the Government Code, which re-
quires state agencies to adopt procedures to identify contracts
requiring enhanced monitoring, report information on those con-
tracts to the agency's governing body, and provide a mechanism
for reporting of serious risk to the agency's governing body.

Brian E. Francis, Executive Director, has determined that for the
first five-year period the proposed amendments and new rules
are in effect, there will be no direct cost to state or local gov-
ernment as a result of enforcing or administering the proposed
amendments and new rules. There is no estimated increase
or decrease in revenue to the state as a result of the proposed
amendments and new rules.

Mr. Francis also has determined that for each year of the first
five-year period the proposed amendments and new rules are
in effect, the public will benefit by having greater oversight and
transparency in contract management.

Further, Mr. Francis has found that there will be no anticipated
economic effect on small and micro-businesses under the pro-
posed amendments and new rules.

Since the agency has determined that the proposed amend-
ments and new rules will have no adverse economic effect on
small or micro-businesses, preparation of an Economic Impact
Statement and a Regulatory Flexibility Analysis, under Texas
Government Code §2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032; or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §55.1, §55.10

The amendments are proposed under Texas Occupations Code,
Chapter 51, which authorizes the Commission, the Department's
governing body, to adopt rules as necessary to implement these
chapters and any other law establishing a program regulated by
the Department. In addition, the amendments and new rules are
proposed under Texas Government Code, Chapter 2156, which
requires state agencies making purchases to adopt the Texas
Comptroller of Public Accounts rules related to bid opening and
tabulation; Texas Government Code, Chapter 2161, which re-
quires a state agency to adopt the Texas Comptroller of Pub-
lic Accounts' rules as the agency's own rules for construction
projects and purchases of goods and services; Texas Govern-
ment Code, Chapter 2260, which requires each state agency
to develop rules to address contract disputes with vendors and
to resolve those disputes through negotiation and/or mediation;
and Texas Government Code, Chapter 2261, which sets forth
statewide standards for contracting and oversight of agency con-
tracts.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapter 51. In addition, the
following statutes may be affected: Texas Agriculture Code,
Chapters 301 and 302 (Weather Modification and Control);
Texas Education Code, Chapter 1001 (Driver Education and
Safety); Texas Health and Safety Code, Chapters 754 (Eleva-
tors, Escalators, and Related Equipment) and 755 (Boilers);
Texas Government Code, Chapter 469 (Elimination of Architec-
tural Barriers); Texas Labor Code, Chapters 91 (Professional
Employer Organizations) and 92 (Temporary Common Worker
Employers); and Texas Occupations Code Chapters 203 (Mid-
wives); 401 (Speech-Language Pathologists and Audiologists);
402 (Hearing Instrument Fitters and Dispensers); 403 (Licensed
Dyslexia Practitioners and Therapists); 451 (Athletic Trainers);
605 (Orthotists and Prosthetists); and 701 (Dietitians); 802 (Dog
or Cat Breeders); 953 (For-Profit Legal Service Contract Com-
panies); 1151 (Property Tax Professionals); 1152 (Property Tax
Consultants); 1202 (Industrialized Housing and Buildings); 1302
(Air Conditioning and Refrigeration Contractors); 1304 (Service
Contract Providers and Administrators); 1305 (Electricians);
1601 (Barbers); 1602 (Cosmetologists); 1603 (Regulation of
Barbering and Cosmetology); 1703 (Polygraph Examiners);
1802 (Auctioneers); 1901 (Water Well Drillers); 1902 (Water
Well Pump Installers); 2052 (Combative Sports); 2303 (Vehicle
Storage Facilities); 2306 (Vehicle Protection Product Warran-
tors); 2308 (Vehicle Towing and Booting); and 2309 (Used
Automotive Parts Recyclers). No other statutes, articles, or
codes are affected by the proposal.

§55.1.

This chapter is promulgated under the authority of Texas Occupations
Code, Chapter 51 and Texas Government Code, Chapters 2156, 2161,
2260, and 2261. This chapter applies except in the event of a conflict
with other statutory provisions related to specific programs regulated
by the Commission and the Department.

§55.10.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1)-(9) (No change.)

Authority.
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(10) Financial Services Division--The division of the de-
partment tasked with performing the functions of accounting, budget-
ing, purchasing, contract management, and financial reporting.

(11) Financial Services Division Director--The person who
directs and oversees the functions of the Financial Services Division.

(12) [(49)] General Counsel--The attorney designated by
the Texas Department of Licensing and Regulation, who provides legal
representation to the Commission and the Department.

(13) [ED)] Interested parties--All persons who have timely
submitted bids or proposals to provide goods or services pursuant to a
contract with the Department or who have requested in writing to the
Department to be notified of a vendor protest.

(14) [62)] Mediation--A confidential, informal dispute
resolution process in which an impartial person, the mediator, fa-
cilitates communication between or among the parties to promote
reconciliation, settlement, or understanding among them.

(15) [E3)] Mediator--The person who presides over a me-
diation proceeding. The mediator shall encourage and assist the parties
in reaching a settlement but may not compel or coerce the parties to
enter into a settlement agreement. The mediator may be a Department
employee, an employee from another Texas state agency, or a person in
the mediation profession who is not a Texas state employee ("private
mediator").

(16) [(#4)] Parties--The contractor and the Department,
having entered into a contract in connection with which a claim of
breach of contract has been filed under Subchapter D.

(17) [E5)] Person--Any individual, partnership, corpora-
tion, or other legal entity, including a state agency or governmental
subdivision.

(18) [E+6)] Protesting Party--Any actual or prospective bid-
der, offeror, proposer, or contractor who submits a protest to the De-
partment under Subchapter C.

(19) [(4D] Purchasing Officer--A Departmental employee
who has received certification as a Texas Public Purchaser and who
is responsible for assisting with Departmental purchases, and who has
been designated the Purchasing Officer for the purchase in question.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605495

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER F. CONTRACT MONITORING
16 TAC §55.100, §55.101

The new rules are proposed under Texas Occupations Code,
Chapter 51, which authorizes the Commission, the Department's
governing body, to adopt rules as necessary to implement these
chapters and any other law establishing a program regulated by

the Department. In addition, the amendments and new rules are
proposed under Texas Government Code, Chapter 2156, which
requires state agencies making purchases to adopt the Texas
Comptroller of Public Accounts rules related to bid opening and
tabulation; Texas Government Code, Chapter 2161, which re-
quires a state agency to adopt the Texas Comptroller of Pub-
lic Accounts' rules as the agency's own rules for construction
projects and purchases of goods and services; Texas Govern-
ment Code, Chapter 2260, which requires each state agency
to develop rules to address contract disputes with vendors and
to resolve those disputes through negotiation and/or mediation;
and Texas Government Code, Chapter 2261, which sets forth
statewide standards for contracting and oversight of agency con-
tracts.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapter 51. In addition, the
following statutes may be affected: Texas Agriculture Code,
Chapters 301 and 302 (Weather Modification and Control);
Texas Education Code, Chapter 1001 (Driver Education and
Safety); Texas Health and Safety Code, Chapters 754 (Eleva-
tors, Escalators, and Related Equipment) and 755 (Boilers);
Texas Government Code, Chapter 469 (Elimination of Architec-
tural Barriers); Texas Labor Code, Chapters 91 (Professional
Employer Organizations) and 92 (Temporary Common Worker
Employers); and Texas Occupations Code Chapters 203 (Mid-
wives); 401 (Speech-Language Pathologists and Audiologists);
402 (Hearing Instrument Fitters and Dispensers); 403 (Licensed
Dyslexia Practitioners and Therapists); 451 (Athletic Trainers);
605 (Orthotists and Prosthetists); and 701 (Dietitians); 802 (Dog
or Cat Breeders); 953 (For-Profit Legal Service Contract Com-
panies); 1151 (Property Tax Professionals); 1152 (Property Tax
Consultants); 1202 (Industrialized Housing and Buildings); 1302
(Air Conditioning and Refrigeration Contractors); 1304 (Service
Contract Providers and Administrators); 1305 (Electricians);
1601 (Barbers); 1602 (Cosmetologists); 1603 (Regulation of
Barbering and Cosmetology); 1703 (Polygraph Examiners);
1802 (Auctioneers); 1901 (Water Well Drillers); 1902 (Water
Well Pump Installers); 2052 (Combative Sports); 2303 (Vehicle
Storage Facilities); 2306 (Vehicle Protection Product Warran-
tors); 2308 (Vehicle Towing and Booting); and 2309 (Used
Automotive Parts Recyclers). No other statutes, articles, or
codes are affected by the proposal.

§55.100.  Contract Monitoring Responsibilities.
(a) This section implements Government Code, §2261.202.

(b) Contract monitoring shall be conducted by staff of the fi-
nancial services division, subject to the oversight of the financial ser-
vices division director.

(c) Subject to the oversight of the financial services division
director, internal auditors and staff of the financial services division
shall perform any additional contract monitoring specifically directed
by the audit committee of the commission, or warranted by the results
of the Department's annual risk assessment.

$55.101.  Enhanced Contract Monitoring.
(a) This section implements Government Code, §2261.253(c¢).

(b) For each contract entered into by the department, the finan-
cial services division director, or his or her designee, will determine if
enhanced monitoring of the contract or the contractor's performance is
required.

(c) Indetermining whether a contract requires enhanced mon-
itoring, the following factors may be considered, to the extent applica-
ble:
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(1) The estimated dollar amount of the contract;

(2) The total contract period, including renewal options;

(3) The extent and number of persons impacted by the con-

tract;

(4) The impact to the department and the state if contract
deliverables are delayed, or if the contractor fails to deliver as required
in the contract;

(5) The complexity of funding sources for the contract;

(6) The complexity of requirements and resources to be
managed pursuant to the contract;

(7) The extent of department resources readily available to
manage the contract;

(8) The impact of the contract on the health and safety of
the general public;

(9) The impact on the department's business processes;

(10) The complexity of the methodology for calculating
and making payments under the contract;

(11) The extent of training required for end users as a result
of the contract;

(12) The vendor's experience delivering the contracted
goods or services, and, if applicable, the vendor's performance under
previous department contracts; and

(13) With regard to a technology contract, the level of soft-
ware customization required and the impact on existing technology ap-
plications or infrastructure.

(d) The financial services division director, or his or her de-
signee, shall maintain a record of all contracts requiring enhanced mon-
itoring. Contracts identified for enhanced monitoring shall be reported
to the commission at least quarterly.

(¢) The financial services division director shall notify the
commission immediately of any serious issue or risk that is identified
with respect to a contract requiring enhanced monitoring.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605496

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 463-8179

¢ ¢ ¢
TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 22. GRANT AND SCHOLARSHIP
PROGRAMS

SUBCHAPTER B. PROVISIONS FOR THE
TUITION EQUALIZATION GRANT PROGRAM
19 TAC §22.29

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code
§22.29 (Allocation and Reallocation of Funds), concerning the
Provisions for the Tuition Equalization Grant Program. The
annual Tuition Equalization Grant (TEG) Need Survey and the
annual Financial Aid Database System (FADS) report have
been identified as having a significant overlap in data. Based on
this, and in order to reduce the annual reporting requirements
for institutions, the Coordinating Board is proposing to phase
out the annual TEG Need Survey in its current form and instead
build the annual TEG Need Survey using FADS data. To do so
requires a modification to the TEG allocation process. The intent
of the amendments is to incorporate into existing rule changes
and provisions developed by the Negotiated Rule-Making
Committee. Language has been changed for the methodology
used to determine institutional allocations. The newly amended
statute will affect students enrolling in private, independent and
non-profit institutions of higher education. Changes to these
sections are made in accordance with Senate Bill 215, passed
by the 83rd Texas Legislature, Regular Session, which called
for the Coordinating Board to engage institutions of higher
education in a negotiated rulemaking process as described by
Chapter 2008, Government Code, "when adopting a policy,
procedure, or rule relating to ...the allocation or distribution
of funds, including financial aid or other trusteed funds under
§61.07761".

Specifically, §22.29 is amended to include the methodology
with which institutional allocations will be determined. Section
22.29(a) adds language to indicate that allocations for fiscal year
2019 and prior will use the TEG Need Survey Report provided
by institutions to the Coordinating Board. New §22.29(b) adds
language as to the methodology used to handle institutions'
request for funds and the sources of data used for determining
allocations for fiscal year 2020 and later. Section 22.29(b) - (c)
have been renumbered accordingly.

Dr. Charles W. Puls, Deputy Assistant Commissioner, Student
Financial Aid Programs, for the Texas Higher Education Coor-
dinating Board has determined that for the first five years there
will be no fiscal implications for state or local governments as a
result of amending these sections.

Dr. Puls has also determined that for the first five years the
amendments are in effect, the public benefit anticipated as a re-
sult of administering the sections will be reduction of annual re-
porting requirements for participating institutions. There is no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the section. There
is no impact on local employment.

Comments on the proposed amendments may be submitted by
mail to Charles W. Puls, Deputy Assistant Commissioner, Texas
Higher Education Coordinating Board, P.O. Box 12788, Austin,
Texas 78711, or via e-mail at Charles.Puls@thecb.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

The amendments are proposed under Texas Education Code,
§61.229, which provided the Coordinating Board with the author-
ity to adopt rules to implement the Tuition Equalization Grants
Program.
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The amendments relate to Texas Administrative Code, Chapter
22, §22.29.

$§22.29.  Allocation and Reallocation of Funds.

(a) Allocations for fiscal year 2019 and prior. Allocations for
the TEG Program are to be determined on an annual basis as follows:

(1) - (8) (No change.)

(b) Allocations for Fiscal Year 2020 and Later. Allocations for
the TEG Program are to be determined on an annual basis as follows:

(1) All eligible institutions will be invited to participate;
those choosing not to participate will be left out of the calculations for
the relevant year.

(2) The allocation base for each institution choosing to
participate will be its three-year average share of the total statewide
amount of the Total TEG Need, subject to the limits in Texas Education
Code, §61.227(c) and (e), based on the students who met the following
criteria:

(A) Enrollment on at least a three-fourths or three-quar-

ters basis;

(B) Completed either the FAFSA or TASFA and
demonstrated Adjusted Gross Need greater than zero;

(C) Maintain satisfactory academic progress in his or
her program of study as required by §22.24(b) of this subchapter;

(D) Classified as a Resident of Texas, unless such stu-
dent is a National Merit scholarship finalist and has received a scholar-
ship in the amount required to be eligible to pay Texas resident tuition
under the Texas Education Code §54.213(a);

(E) Beenrolled in an approved institution in an individ-
ual degree plan leading to a first associates degree, first baccalaureate
degree, first master's degree, first professional degree, or first doctoral

degree;

(F) Not be enrolled in a degree plan that leads to ordi-
nation, licensure to preach, or a career in church work;

(G) Be required to pay more tuition than is required at
a comparable public college or university and be charged no less than
the tuition required of all similarly situated students at the institution;
and

(H) Not be a recipient of any form of athletic scholar-

ship.
(3) _Sources of data.

(A) Forallocations for Fiscal Year 2020. The sources of
data used for the allocations are the certified Fiscal Year 2018 Financial
Aid Database (FADS) report and the fall 2015 and fall 2016 completed
TEG Need Survey reports submitted to the Board by the institutions.

(B) For allocations for Fiscal Year 2021. The sources
of data used for the allocations are the certified Fiscal Year 2018 and
2019 FADS reports and the fall 2016 completed TEG Need Survey
report submitted to the Board by the institutions.

(C) For allocations for Fiscal Year 2022 and Later. The
source of data used for the allocations are the three most recently cer-
tified FADS reports submitted to the Board by the institutions.

(4) A student's TEG need may not exceed the least of his
or her adjusted gross need, tuition differential, or the TEG maximum
award as set in accordance with Texas Education Code, §61.227(c).

(5) A student's exceptional TEG need plus TEG need may
not exceed the least of the student's adjusted gross need, tuition dif-

ferential or 150 percent of the current year's statutory TEG maximum
award as set in accordance with Texas Education Code, §61.227(¢).

(6) The maximum amount of need that may be recorded for
any single student in the allocation calculation may not exceed the sum
of his or her TEG need plus his or her exceptional TEG need.

(7) _The total amount allocated for an institution may not
exceed the sum of the individual maximum TEG need for all students
calculated using the sources of data outlined in paragraph (3) of this
subsection.

(8) Verification of Data. The TEG allocation spreadsheet
will be provided to the institutions for review and the institutions will
be given 10 working days, beginning the day of the notice's distribution
and excluding State holidays, to confirm that the spreadsheet accurately
reflects the data they submitted or to advise Board staff of any inaccu-
racies.

(c) [()] Reallocations. Institutions will have until February
20 or the first workday thereafter if it falls on a holiday or the weekend
to encumber the program funds that have been allocated to them. On
that date, institutions lose claim to any funds not yet drawn down from
the Board for immediate disbursement to students. The funds released
in this manner are available to the Board for reallocation to other in-
stitutions. If necessary for ensuring the full use of funds, subsequent
reallocations may be scheduled until all funds are awarded and dis-
bursed.

(d) [€e)] Reductions in Funding.

(1) If funding for the program is reduced during the first
year of a biennium, the Board may choose to forego reallocations to
better distribute the reduction across the biennium.

(2) If funding is reduced prior to the beginning of the sec-
ond year of a biennium, the Board may take steps to help distribute
the impact of reduced funding across all participating institutions by
an across-the-board percentage decrease in all institutions' allocations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605518

Bill Franz

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 427-6114

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS MEDICAL BOARD

CHAPTER 194. NON-CERTIFIED
RADIOLOGIC TECHNICIANS

The Texas Medical Board on behalf of the Texas Board of
Medical Radiologic Technology ("MRT Board") proposes the
repeal of §§194.1 - 194.9 and 194.11, concerning Non-Certified
Radiologic Technicians, and also proposes new Subchapter
A, §8§194.1 - 194.33, concerning Medical Radiologic Technol-
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ogy, and new Subchapter B, §§194.34 - 194.43, concerning
Non-Certified Technicians Supervised by a Physician.

The Texas Legislature enacted Senate Bill 202, 84th Legis-
lature Regular Session (2015), which transferred the medical
radiologic technology licensing program from the Department of
State Health Services (DSHS) to the Texas Medical Board and
the Texas Board of Medical Radiologic Technology, effective
September 1, 2015. The MRT Board acts as an advisory board
to the Texas Medical Board. The Medical Board acts as an
oversight board to the MRT Board, and provides administrative
support necessary to carry out the MRT regulatory program
functions.

Chapter 194 is proposed in accordance with the changes to
Chapter 601 of the Texas Occupations Code enacted by Sen-
ate Bill 202, and are necessary to enable the MRT Board to
perform the necessary regulatory program functions, including
licensure, enforcement, and disciplinary action or remedial plan
compliance.

A stakeholder meeting was conducted on June 28, 2016. The
stakeholders' comments were incorporated into the proposal of
Chapter 194.

The MRT Board met on September 20, 2016, to consider a draft
of the proposed rules and recommended publishing them in the
Texas Register for public comment.

The MRT Board proposes to amend Chapter 194 by changing
the chapter's title and adding new §§194.1 - 194.43, delineating
regulations related to the medical radiologic technology regula-
tory program functions. The language in existing §§194.1 - 194.9
and 194.11 has been relocated to new §§194.34 - 194.43. The
proposal adds rules that establish qualifications, procedures, re-
quirements and processes that enable the MRT Board to reg-
ulate the practice of medical radiologic technology. Remaining
existing rules related to registration and physician supervision of
non-certified technicians are renumbered to reflect the addition
of the new rules.

The proposal aligns processes and procedures related to regu-
lating the practice of medical radiologic technology with the Med-
ical Board's current processes and procedures. The proposal
further enables the Medical Board to perform the various admin-
istrative functions related to licensing, compliance, and enforce-
ment. Additionally, the proposal benefits the public by setting
forth practice and licensing requirements as they pertain to med-
ical radiologic technologists, non-certified technicians, training
programs, instructors, and other individuals regulated by the Act.
The rules clarify the MRT Board's authority and help insure the
safe practice of medical radiologic technology in Texas. More-
over, the proposed rules provide a mechanism for individuals
regulated under the Act to obtain treatment through the Texas
Physician Health Program for health conditions that impair, or
may impair, that individual's practice. The proposed rules are
organized to assist the public and the regulated community in
easily locating rules and regulations specific to licensing, com-
pliance, and enforcement related to the practice of medical radi-
ologic technology in Texas.

Scott Freshour, General Counsel for the Board, has determined
that for each year of the first five years the rules, as proposed,
are in effect the public benefit anticipated as a result of enforcing
the proposed rules will be to implement the new statutory provi-
sions of Chapter 601 of the Texas Occupations Code, as enacted

by Senate Bill 202, which transfers the primary responsibility of
regulating the practice of medical radiologic technology to the
MRT Board, with oversight and administrative support provided
by the Medical Board.

Mr. Freshour has also determined that for the first five-year pe-
riod the sections are in effect there will be no fiscal implication to
state or local government as a result of enforcing the sections as
proposed. The effect to individuals required to comply with the
sections, as proposed, will be the fees associated with licensure
and registration. There will be no effect on small or micro busi-
nesses.

Comments on the proposal may be submitted to Rita Chapin,
P.O. Box 2018, Austin, Texas 78768-2018, or e-mail comments
to: rules.development@tmb.state.tx.us. A public hearing will be
held at a later date.

22 TAC §§194.1 - 194.9, 194.11

The repeals are proposed under the authority of the Texas Oc-
cupations Code Annotated, §601.052, which provide authority
for the MRT Board to adopt rules as necessary to: regulate the
practice of medical radiologic technology; enforce the require-
ments set forth by, and perform its duties under Chapter 601 of
the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

§194.1.  Purpose.

$194.2.  Definitions.

§194.3.  Registration.

$194.4.  Annual Renewal.

$§194.5. Non-Certified Technician's Scope of Practice.

$§194.6.  Suspension, Revocation or Nonrenewal of Registration.
$194.7.  Disciplinary Guidelines.

$194.8.  Procedure.

$194.9.  Compliance.

$194.11.  Construction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 22,
2016.

TRD-201605519

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 194. MEDICAL RADIOLOGIC
TECHNOLOGY

SUBCHAPTER A. CERTIFICATE HOLDERS,
NON-CERTIFIED TECHNICIANS, AND OTHER
AUTHORIZED INDIVIDUALS OR ENTITIES
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22 TAC §§194.1 - 194.33

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §601.052, which provide authority
for the MRT Board to adopt rules as necessary to: regulate the
practice of medical radiologic technology; enforce the require-
ments set forth by, and perform its duties under Chapter 601 of
the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

§194.1. Purpose.

The purpose of these rules is to implement the provisions of the Medi-
cal Radiologic Technologist Certification Act, Texas Occupations Code

Chapter 601.
§194.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) ABHES--Accrediting Bureau of Health Education
Schools.

(2) Act--The Medical Radiologic Technologist Certifica-
tion Act, Texas Occupations Code, Chapter 601.

(3) Active duty--A person who is currently serving as full-
time military service member in the armed forces of the United States
or active duty military service as a member of the Texas military forces,
as defined by §437.001, Government Code, or similar military service
of another state.

(4) Agency--The divisions, departments, and employees of
the board, Texas Medical Board, Texas Physician Assistant Board,
Texas State Board of Acupuncture Examiners, Medical Physicist Li-
censure Advisory Committee; Perfusionist Licensure Advisory Com-
mittee; and Texas Board of Respiratory Care.

(5) APA--The Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001 as amended.

(6) Applicant--A person who files an application with the
board for a certificate, including a temporary certificate, general, lim-
ited, or a provisional certificate; or a person or program who files an
application with the board for approval to act as an instructor or edu-
cational program.

(7) _Armed forces of the United States--Army, Navy, Air
Force, Coast Guard, or Marine Corps of the United States or a reserve
unit of one of those branches of the armed forces.

(8) ARRT--The American Registry of Radiologic Technol-
ogists and its predecessor or successor organizations.

(9) ASRT--The American Society of Radiologic Technol-
ogists and its predecessor or successor organizations.

(10) Board--The Texas Board of Medical Radiologic Tech-

nology.

(11) Cardiovascular (CV)--Limited to radiologic proce-
dures involving the use of contrast media and or ionizing radiation for
the purposes of diagnosing or treating a disease or condition of the
cardiovascular system.

(12) Certificate--A medical radiologic technologist certifi-
cate, general, limited or provisional, issued by the board.

(13) Dentist--A person who is licensed by the Texas State
Board of Dental Examiners as a doctor of dentistry.

(14) Direct supervision--Supervision and control by a med-
ical radiologic technologist or a practitioner who:

(A) assumes legal liability for a student employed to
perform a radiologic procedure and enrolled in a program that meets
the requirements adopted under Section 601.052; and

(B) s physically present during the performance of the
radiologic procedure to provide consultation or direct the action of the
student.

(15) Education program--Clinical training or any other
program offered by an organization approved by the advisory board
that:

(A) has a specified objective;

(B) includes planned activities for participants; and

(C) uses an approved method for measuring the
progress of participants.

(16) Executive director--The executive director of the
Agency or the authorized designee of the executive director.

(17) Federally qualified health center (FQHC)--A health
center as defined by 42 United States Code, §1396d(L)(2)(B).

(18) Fluorography--Hard copy of a fluoroscopic image;
also known as spot films.

(19) Fluoroscopy--The practice of examining tissues using
a fluorescent screen, including digital and conventional methods.

(20)  General certification--An authorization to perform ra-
diologic procedures.

(21) Good professional character--An applicant for li-
censure must not be in violation of or have committed any act
described in the Medical Radiologic Technologist Certification Act ,
§§601.302-.303, Texas Occupations Code Annotated.

(22) Hospital-- A facility that:

A) is:

(i) a general hospital or a special hospital, as those
terms are defined by §241.003, Health and Safety Code, including a
hospital maintained or operated by the state; or

(ii) a mental hospital licensed under Chapter 577,
Health and Safety Code; and

(B) has an organized medical staff.

(23) Instructor--An individual approved by the board to
provide instruction and training in the discipline of medical radiologic
technology in an educational setting.

(24) JRCERT--The Joint Review Committee on Education
in Radiologic Technology.

(25) JRCNMT--The Joint Review Committee on Educa-
tional Programs in Nuclear Medicine Technology.

(26) Limited certification--An authorization to perform ra-
diologic procedures that are limited to specific parts of the human body.

(27) Limited medical radiologic technologist (LMRT)--A
person who holds a limited certificate issued under the Act, and who
under the direction of a practitioner, intentionally administers radiation
to specific parts of the bodies of other persons for a medical purpose.
The limited categories are the skull, chest, spine, extremities, podiatric,
chiropractic and cardiovascular. The term does not include a practi-
tioner.

(28) Medical Board --The Texas Medical Board.
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(29) Medical radiologic technologist (MRT)--A person
who holds a general certificate issued under the Act, and who under the

(46) Radiologic procedure--A procedure or article, includ-
ing a diagnostic X-ray or a nuclear medicine procedure, that:

direction of a practitioner, intentionally administers radiation to other
persons for medical purpose. The term does not include a practitioner.

(30) Military service member--A person who is on active

duty.

(31) Military spouse--A person who is married to a military
service member.

(32) Military veteran--A person who served on active duty
and who was discharged or released from active duty.

(33) Mobile service operation--The provision of radiation
machines and personnel at temporary sites for limited time periods.
The radiation machines may be fixed inside a motorized vehicle or may
be a portable radiation machine that may be removed from the vehicle

(A) s intended for use in:

(i) the diagnosis of disease or other medical or dental
conditions in humans; or

(i) _the cure, mitigation, treatment, or prevention of
disease in humans; and

(B) achieves its intended purpose through the emission
of ionizing radiation.

(47) Radiologic technology--The administration of radia-
tion to a person for a medical purpose.

(48) Registered nurse--A person licensed by the Texas
Board of Nursing to practice professional nursing.

and taken into a facility for use.
(34) NMTCB--Nuclear Medicine Technology Certifica-

(49) Registry--A list of names and other identifying infor-
mation of non-certified technicians registered with the board.

tion Board and its successor organizations.

(35) Non-certified technician (NCT)-- A person who has

(50) SACS--The Southern Association of Colleges and
Schools, Commission on Colleges.

completed a training program approved by the board and who is reg-
istered with the board under this chapter. An NCT may not perform
a radiologic procedure which has been identified as dangerous or haz-
ardous.

(36) Open Meetings Act--Texas Government Code Anno-
tated, Chapter 551 as amended.

(37) Party--The board and each person named or admitted
as a party in a hearing before the State Office of Administrative Hear-
ings.

(38) Pediatric--Pertaining to radiologic procedures per-
formed on a person who is between the age range of fetus to age 18
or as otherwise defined by Texas law, when the growth and develop-
mental processes are generally complete. These rules do not prohibit a
practitioner from taking into account the individual circumstances of
each patient and determining if the upper age limit requires variation

(51) Sponsoring institution--A hospital, educational, other
facility, or a division thereof, that offers or intends to offer a course of
study in medical radiologic technology.

(52) State--Any state, territory, or insular possession of the
United States and the District of Columbia.

(53) Submit--The term used to indicate that a completed
item has been actually received and date-stamped by the board along
with all required documentation and fees, if any.

(54) Supervision--Responsibility for and control of quality,
radiation safety and protection, and technical aspects of the application
of ionizing radiation to human beings for diagnostic and/or therapeutic
purposes.

(55) Temporary certification, general or limited--An autho-
rization to perform radiologic procedures for a limited period, not to

by not more than two years.

(39) Physician--A person licensed by the Texas Medical
Board as a doctor of medicine or osteopathy.

(40) Physician assistant--A person licensed by the Texas
Physician Assistant Board to practice as a physician assistant.

(41) Podiatrist--A person licensed by the Texas State Board
of Podiatric Medical Examiners as a doctor of podiatry.

(42) Practitioner--A chiropractor, dentist, physician, or po-
diatrist who prescribes radiologic procedures for other persons.

(43) Presiding Officer--The person designated by the Gov-
ernor to serve as the presiding officer of the board.

(44) Provisional medical radiologic  technologist

exceed one year.

(56) X-ray equipment--An x-ray system, subsystem, or
component thereof. For the purposes of this rule, the types of X-ray
equipment are as follows:

(A) portable X-ray equipment--X-ray equipment
mounted on a permanent base with wheels and/or casters for moving
while completely assembled. Portable X-ray equipment may also
include equipment designed to be hand-carried;

(B) stationary X-ray equipment--X-ray equipment that
is installed in a fixed location; or

(C) mobile stationary X-ray equipment--X-ray equip-
ment that is permanently affixed to a motor vehicle or trailer with ap-
propriate shielding.

(PMRT)--A person who holds a provisional certificate issued under
the Act, and who, under the direction of a practitioner, intentionally
administers radiation to other persons for a medical purpose. The
authorization to perform radiologic procedures under the provisional
certificate shall not exceed 180 days from date of the certificate's
issuance. The term does not include a practitioner.

(45) Radiation--lonizing radiation:

(A) in amounts beyond normal background levels; and

(B) from a source such as a medical or dental radiologic

procedure.

§194.3.  Meetings and Committees.

(a) The board shall conduct regular meetings at least three
times a year to carry out the mandates of the Act. The meetings shall
be held at times and places the board considers most convenient for
applicants and board members.

(b) Special meetings may be called by the presiding officer of
the board, by resolution of the board, or upon written request to the
presiding officer of the board signed by at least three members of the
board.
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(c) Board and committee meetings shall, to the extent possible,
be conducted pursuant to the provisions of Robert's Rules of Order

(A) Draft and review proposed rules regarding the en-
forcement of the Act.

Newly Revised unless, by rule, the board adopts a different procedure.

(d) The governor shall designate a member of the board as the

(B) Oversee the disciplinary process and give guidance
to the board and staff regarding methods to improve the disciplinary

presiding officer of the board to serve in that capacity at the will of

process and more effectively enforce the Act.

the governor. The board, at a regular meeting or special meeting, shall
elect from its membership an assistant presiding officer and secretary
for one year. The board shall elect from its membership other officers
as the board considers necessary to carry out the board's duties.

(e) All elections and any other issues requiring a vote of the
board shall be decided by a simple majority of the members present. If
more than two candidates contest an election or if no candidate receives
a majority of the votes cast on the first ballot, a second ballot shall be
conducted between the two candidates receiving the highest number of
votes. A quorum for transaction of any business by the board shall be

(C) Monitor the effectiveness, appropriateness, and
timeliness of the disciplinary process.

(D) Make recommendations regarding resolution and
disposition of specific cases and approve, adopt, modify, or reject rec-
ommendations from staff or representatives of the board regarding ac-
tions to be taken on pending cases. Approve dismissals of complaints
and closure of investigations.

(E) Make recommendations to the board and staff re-
garding policies, priorities, budget, and any other matters related to the

one more than half the board's membership at the time of the meeting.

disciplinary process and enforcement of the Act.

A quorum is not required for board action related to examining the
credentials of applicants, acting as a panel for a temporary suspension
proceeding held under §601.306 of the Act, or conducting an informal
meeting under §601.311 of the Act.

(f) The board, at a regular meeting or special meeting, upon
majority vote of the members present, may remove the secretary from

(F) Make recommendations to the board regarding mat-
ters brought to the attention of the Disciplinary Committee.

(3) Executive Committee.

(A) Ensure records are maintained of all committee ac-

tions.

office.

(g) The following are standing and permanent committees of

(B) Review requests from the public to appear before
the board and provide opportunities for the public to speak regarding

the board. Each committee, with the exception of the Executive Com-

issues related to the regulation of the practice of radiologic technology.

mittee, shall consist of at least one board member who is a licensed
physician, one board member who is a licensed medical radiologic
technologist, and one public board member. In the event that a com-
mittee does not have a representative of one or more of these groups,
the presiding officer shall appoint additional members as necessary to
maintain this composition. The Executive Committee shall include the
presiding officer, secretary, and other members as named by the pre-
siding officer. The presiding officer shall name the chair and assign the
members of the other committees. The responsibilities and authority
of these commiittees shall include those duties and powers as defined in

(C) Review inquiries regarding policy or administrative

procedure.
(D) Delegate tasks to other committees.

(E) Take action on a matter of urgency that may arise
between board meetings. Such matters shall be presented to the board
at the next board meeting.

(F) Assist the Medical Board in the organization, prepa-
ration, and delivery of information and testimony to the Legislators and

paragraphs (1) - (3) of this subsection and such other responsibilities

committees of the Legislature.

and authority which the board may from time to time delegate to these
committees.

(1) Licensure Committee.

(A) Draft and review proposed rules regarding licen-
sure, and make recommendations to the board regarding changes or

(G) Formulate and make recommendations to the board
regarding future board goals and objectives and the establishment of
priorities and methods for their accomplishment.

(H) Study and make recommendations to the board re-
garding the role and responsibility of the board officers and committees.

implementation of such rules.

(B) Draft and review proposed rules pertaining to the
overall licensure process, and make recommendations to the board re-
garding changes or implementation of such rules.

(C) Receive and review applications for licensure in the
event the eligibility for licensure of an applicant is in question.

(D) Present the results of reviews of applications for li-

(I) Review staff reports regarding finances and the bud-

get.

(J) Make recommendations to the board regarding mat-
ters brought to the attention of the Executive Committee.

(h) Meetings of the board and of its committees are open to
the public unless such meetings are conducted in executive session pur-
suant to the Open Meetings Act or the Act. In order that board meetings

censure, and make recommendations to the board regarding licensure

may be conducted safely, efficiently, and with decorum, attendees may

of applicants whose eligibility is in question.

(E) Make recommendations to the board regarding mat-
ters brought to the attention of the Licensure Committee.

(F) Oversee and make recommendations to the board

not engage in disruptive activity that interferes with board proceed-
ings. The public shall remain within those areas of the board offices
and board meeting room designated as open to the public. Members of
the public shall not address or question board members during meet-
ings unless recognized by the board's presiding officer pursuant to a

regarding any aspect of the examination process including the approval

published agenda item.

of an appropriate licensure examination and the administration of such
an examination and documentation and verification of records from all
applicants for licensure.

(2) Disciplinary Committee.

(1) Journalists have the same right of access as other members
of the public to board meetings conducted in open session and are sub-
ject to the same rules. Observers of a board meeting may not disrupt the
meeting or disturb its participants. Observers may make audio or vi-
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sual recordings of such proceedings conducted in open session, as long

signed and manufactured only for use in dental radiography and under

as the recording activities do not disrupt the meeting. Observers who

the instruction or direction of a dentist, if the person and the dentist are

make audio or visual records are subject to the following limitations:

in compliance with rules adopted under §601.251 and §601.252 of the

upon request made by the board's presiding officer, camera operators

Act, by the Texas State Board of Dental Examiners.

must periodically extinguish artificial lights to allow excessive heat to
dissipate; camera operators may not assemble or disassemble equip-
ment while the board is in session and conducting business; persons
seeking to position microphones for recording board proceedings may
not disrupt the meeting or disturb participants. Journalists may con-
duct interviews in the reception area of the agency's offices or, at the
discretion of the board's presiding officer, in the meeting room after re-

(c) This chapter does not prohibit the performance of a radi-
ologic procedure which has not been identified as dangerous or haz-
ardous under §194.17 of this chapter (relating to Dangerous or Haz-
ardous Procedures) by the following:

(1) aperson who has successfully completed a training pro-
gram for non-certified technicians (NCT), in accordance with §194.13

cess or adjournment. No interview may be conducted in the hallways

of this chapter (relating to Mandatory Training Programs for Non-Cer-

of the agency's offices. The board's presiding officer may exclude from

tified Technicians), §194.14 of this chapter (relating to Alternate Train-

a meeting any person who, after being duly warned, persists in conduct

ing for Podiatric Medical Assistants), and §194.15 of this chapter (relat-

contrary to the requirements and limitations described in this subsec-

ing to Bone Densitometry Training) and who performs the procedure

tion and subsection (h) of this section.

(j) The assistant presiding officer of the board shall assume
the duties of the presiding officer in the event of the presiding officer's
absence or incapacity.

(k) In the event of the absence or temporary incapacity of the
presiding officer, and the assistant presiding officer, the members of
the board may elect another member to act as the presiding officer of a
board meeting, or may elect an interim acting presiding officer for the
duration of the absences or incapacity or until another presiding officer
is appointed by the governor.

(1) Upon the death, resignation, removal or permanent inca-
pacity of the presiding officer or the assistant presiding officer, the
board shall elect an assistant presiding officer from its membership to
fill the vacant position. The board may elect an interim acting presid-
ing officer until another presiding officer is appointed by the governor.

under the instruction or direction of a practitioner if the person and
the practitioner are in compliance with rules adopted under the Act,
§§601.251 - 601.254, by the Texas Board of Chiropractic Examiners,
Texas Medical Board, Texas Physician Assistants Board, Texas Board
of Nursing or Texas State Board of Podiatric Medical Examiners;

(2) aperson who has successfully completed a training pro-
gram for NCTs, in accordance with §194.13 of this chapter and who
performs the procedure in a hospital that participates in the federal
Medicare program or is accredited by the Joint Commission;

(3) students of medicine, osteopathic medicine, podiatry or
chiropractic when under instruction or direction of a practitioner and if
the student and the practitioner are in compliance with paragraph (1)
of this subsection;

(4) aperson who performs only in-vitro clinical or labora-
tory testing procedures as described in the Texas Regulations for the

Such an election shall be conducted as soon as practicable at a regular

Control of Radiation;

or special meeting of the board.

(m) Committee minutes shall be approved by the full board

(5) a student enrolled in a radiologic technology program
which meets the requirements of §194.12 of this chapter (relating to

with a quorum of the committee members present to vote on approval

Standards for the Approval of Certificate Program Curricula and In-

of the minutes.

$194.4.  Guidelines for Early Involvement in Rulemaking Process.
(a) The Executive Director may designate certain individuals
and groups that have an interest in matters under the board's jurisdiction

structors) or §194.13 of this chapter, who is performing radiologic pro-
cedures in an academic or clinical setting as part of the program; or

(6) a person who performs radiologic procedures for a pe-
riod of not more than ten days, while enrolled in and as a part of con-

as a stakeholder group and who submit an application on a required

tinuing education activities which meet the minimum standards set out

form to the board.

(b) Input shall be sought from the stakeholder group on draft
board rules prior to submitting the rules to the Texas Medical Board for
approval, as appropriate.

(c) A rule adopted under this chapter may not be challenged on

in §194.7 of this chapter (relating to Biennial Renewal of Certificate or
Placement on the Board's General Registry for Non-Certified Techni-
cians Generally) and who is licensed or otherwise registered as a medi-
cal radiologic technologist in or by another state, District of Columbia,
a territory of the United States, ARRT, NMTCB, the Board of Reg-
istry of the American Society of Clinical Pathologists, the Canadian

the grounds that the advisory board did not comply with this section. If
the advisory board was unable to solicit a significant amount of input

Association of Medical Radiologic Technologists, the British Society
of Radiographers, the Australian Institute of Radiography, or the Soci-

from the public or affected persons early in the rulemaking process, the
board shall state in writing the reasons why it was unable to do so.

§194.5. Applicability of Chapter; Exemptions.

(a) Except as specifically exempted by subsections (b) and (c)
of this section, the provisions of the Act and this chapter apply to any
person representing that he or she performs radiologic procedures.

(b) This chapter does not prohibit the performance of a radio-
logic procedure by the following:

(1) aperson who is a practitioner and performs the proce-
dure in the course and scope of the profession for which that person
holds the license; or

(2) aperson who performs a radiologic procedure involv-

ety of Radiographers of South Africa; or

(7) aperson who performs the procedure in a hospital, fed-
erally qualified health center (FQHC), or for a practitioner, if a hard-
ship exemption was granted to the hospital, FQHC or practitioner by
the department during the previous 12-month period under §194.16 of
this chapter (relating to Hardship Exemptions).

§$194.6.  Procedural Rules and Minimum Eligibility Requirements for
Applicants for a Certificate or Placement on the Board's Non-Certified
Technician General Registry.

(a) Except as otherwise provided in this chapter, an individual
must be certified or hold a temporary certificate as a medical radio-
logic technologist or limited radiologic technologist, or be placed by
the board on the general registry for non-certified technicians before

ing a dental x-ray machine, including panarex or other equipment de-

the individual may perform a radiologic procedure.
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(b) Types of Certificates. The board shall issue general certifi-
cates, limited certificates, temporary certificates (general or limited),

(E) current licensure, certification, or registration as a
medical radiologic technologist in another state, the District of Colum-

or provisional certificates.

(c) General Requirements. Except as otherwise required in
this section, an applicant for temporary or regular certification as a
MRT or LMRT, or registration as a NCT must:

(1) graduate from high school or its equivalent as deter-
mined by the Texas Education Agency;

(2) attain at least 18 years of age;

(3) submit an application on a form prescribed by the

bia, or a territory of the United States whose requirements are more
stringent than or are substantially equivalent to the requirements for
Texas general certification.

(2) Limited medical radiologic technologist certificate. In
addition to meeting requirements under subsection (c¢) of this section,
to qualify for a limited certificate, an applicant must meet at least one
of the following requirements:

(A) the successful completion of a limited course of
study as set out in §194.12 of this chapter (relating to Standards for

board;

(4) pay the required application fee, as set forth under
Chapter 175 of this title (relating to Fees and Penalties);

(5) provide a complete and legible set of fingerprints, on
a form prescribed by the board, to the board or to the Department of
Public Safety for the purpose of obtaining criminal history record infor-
mation from the Department of Public Safety and the Federal Bureau
of Investigation;

(6) certify that the applicant is mentally and physically able
to perform radiologic procedures;

(7) not have a license, certification, or registration in this

the Approval of Certificate Program Curricula and Instructors) and the
successful completion of the appropriate limited examination in accor-
dance with subsection (e) of this section;

(B) current licensure, certification, or registration as an
LMRT in another state, the District of Columbia, or a territory of the
United States of America whose requirements are more stringent than
or substantially equivalent to the requirements for Texas limited certi-
fication; or

(C) current general certification as an MRT issued by
the board. The MRT must surrender the general certificate and submit a
written request for a limited certificate indicating the limited categories
requested.

state or from any other licensing authority or certifying professional
organization that is currently revoked, suspended, or subject to proba-
tion or other disciplinary action;

(8) not have proceedings that have been instituted against

(3) Temporary general medical radiologic technologist. In
addition to meeting requirements under subsection (c) of this section,
to qualify for a temporary general certificate, an applicant must meet
at least one of the following requirements:

the applicant for the restriction, cancellation, suspension, or revocation
of certificate, license, or authority to perform radiologic procedures in
the state, a Canadian province, or the uniformed service of the United
States in which it was issued; unless the board takes that fact into con-
sideration in determining whether to issue the certificate;

(9) not have pending any prosecution against applicant in
any state, federal, or international court for any offense that under the
laws of this state is a felony or a misdemeanor that involves a crime of
moral turpitude;

(10) be of good professional character as defined under
§194.2 of this chapter (relating to Definitions);

(11) submit to the board any other information the board
considers necessary to evaluate the applicant's qualifications; and

(12) meet any other requirement established by rules
adopted by the board.

(d) Additional Requirements for Specific Certificate Types or
Placement on the Board's Non-Certified Technician General Registry.

(1) General medical radiologic technologist certificate. In

(A) successful completion of a course of study in radi-
ography, radiation therapy, or nuclear medicine technology which is

accredited by an agency which is recognized by:

(i) the Council for Higher Education Accreditation,
including but not limited to: the Joint Committee on Education in Nu-

clear Medicine Technology (JRCNMT); or

(ii) _the United States Secretary of Education, includ-
ing, but not limited to: the Joint Review Committee on Education in

Radiologic Technology (JRCERT), Accrediting Bureau of Health Ed-

ucation Schools, or the Southern Association of Colleges and Schools,

Commission on Colleges;

(B) be approved by the ARRT as examination eligible;

(C) be approved by the NMTCB as examination eligi-

ble;

(D) Dbe currently licensed or otherwise registered as an
MRT in another state, the District of Columbia, or a territory of the

United States whose requirements are more stringent than or substan-

tially equivalent to the Texas requirements for certification at the time

addition to meeting requirements under subsection (c) of this section,

of application to the board; or

to qualify for a general certificate, an applicant must meet at least one
of the following requirements:

(A) possession of current national certification as a

(E) have completed education, training and clinical ex-
perience which is substantially equivalent to that of an accredited ed-

ucational program in radiography as listed in subparagraph (A) of this

registered technologist, radiographer, radiation therapist, or nuclear

paragraph.

medicine technologist by ARRT;

(B) successful completion of the ARRT's examination

(4) Temporary limited medical radiologic technologist. In
addition to meeting requirements under subsection (c) of this section,

in radiography, radiation therapy, or nuclear medicine technology;

to qualify for a temporary limited certificate, an applicant must meet at

(C) possession of current national certification as a nu-
clear medicine technologist by the NMTCB;

(D) successful completion of the NMTCB's examina-
tion in nuclear medicine technology; or

least one of the following requirements:

(A) successful completion of a limited certificate pro-
gram in the categories of skull, chest, spine, abdomen or extremities,

which is approved in accordance with §194.12 of this chapter;
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(B) current enrollment in a general certificate program

or regulations applicable to the medical radiologic technologist profes-

approved in accordance with §194.12 of this chapter and the issuance

sion in this state. The JP exam shall be developed and administered as

of a certificate of completion by the program signifying completion of

follows:

classroom instruction, clinical instruction, evaluations and competency
testing in all areas included in the limited curriculum; or

(C) Dbe currently licensed or otherwise registered as an

(A) The staff of the Medical Board shall prepare ques-
tions for the JP exam and provide a facility by which applicants can
take the examination.

LMRT in another state, the District of Columbia, or a territory of the
United States whose requirements are more stringent than or substan-
tially equivalent to the Texas requirements for certification at the time
of application to the board.

(5) Provisional medical radiologic technologist.

(A) To qualify for a provisional general certificate, an
applicant must:

(i) be currently licensed or certified in another juris-

diction,

(ii) have been licensed or certified in good standing

(B) An examinee shall not be permitted to bring books,
compends, notes, journals, calculators or other documents or devices
into the examination room, nor be allowed to communicate by word or
sign with another examinee while the examination is in progress with-
out permission of the presiding examiner, nor be allowed to leave the
examination room except when so permitted by the presiding exam-
iner.

(C) Irregularities during an examination such as giving
or obtaining unauthorized information or aid as evidenced by observa-
tion or subsequent statistical analysis of answer sheets, shall be suffi-
cient cause to terminate an applicant's participation in an examination,

as a MRT for at least two years in another jurisdiction, including a for-

invalidate the applicant's examination results, or take other appropriate

eign country, that has licensing or certification requirements substan-

action.

tially equivalent to the requirements of the Act;

(iii)  pass a national or other examination recognized

(D) Applicants must pass the JP exam with a score of
75 or better within three attempts.

by the board relating to the practice of radiologic technology;

(iv) provide a complete and legible set of finger-

(E) An applicant who is unable to pass the JP exam
within three attempts must appear before a committee of the board to

prints, on a form prescribed by the board, to the board or to the

address the applicant's inability to pass the examination and to re-eval-

Department of Public Safety for the purpose of obtaining criminal

uate the applicant's eligibility for certification. It is at the discretion of

history record information from the Department of Public Safety and

the committee to allow an applicant additional attempts to take the JP

the Federal Bureau of Investigation; and

(v) be sponsored by a medical radiologic technolo-
gist certified by the board under the Act with whom the provisional

exam.

(F) A person who has passed the JP exam shall not be
required to retake the exam for re-licensure, except as a specific re-

certificate holder will practice during the time the person holds a pro-

quirement of the board as part of an agreed order.

visional certificate.

(B) A provisional certificate is valid until the date the
board approves or denies the provisional certificate holder's application
for a certificate.

(C) The board must approve or deny a provisional cer-
tificate holder's application for a certificate not later than the 180th day
after the date the provisional certificate is issued. The board may ex-

(2) Examinations accepted for certification.

(A) Examination eligibility.

(i) Persons who qualify under subsection (d)(1) of
this section are not required to be reexamined for state certification.

(ii) Holders of a temporary general certificate or
temporary limited certificate may take the appropriate examination

tend the 180-day period if the results of an examination have not been

provided the person complies with the requirements of the Act and

received by the board before the end of that period.

(6) Placement on the Non-Certified Technician General
Registry.

(A) Registration Required. In accordance with
§601.202 of the Act, a person who intentionally uses radiologic tech-

this chapter.

(B) General certificate. The following examinations are
accepted for a general certificate application:

(i) NMTCB examination in nuclear medicine tech-

nology; or

nology, other than a certificate holder, person performing procedures
under the supervision of a dentist, physician assistant, or registered
nurse, must register with the board prior to performing any procedures.

(B) In addition to meeting the requirements under sub-

(i) The appropriate ARRT examination in radiogra-
phy, nuclear medicine technology, or radiation therapy. Determination
of the appropriate examination shall be made on the basis of the type
of educational program completed by the applicant for a general cer-

section (¢) of this section, to qualify for placement on the board's NCT

tificate.

General Registry, an applicant must successfully complete a training
program approved by the board in accordance with §194.13 of this
chapter (relating to Mandatory Training Programs for Non-Certified
Technicians) or §194.15 of this chapter (relating to Bone Densitometry

(C) Limited certificate.

(i) The following examinations are accepted for a
limited certificate application: Successful completion of the appropri-

Training).

(e) Examinations Required for Certification.

(1) Jurisprudence examination. An applicant for a certifi-
cate must pass the jurisprudence examination ("JP exam"), which shall
be conducted on the certification requirements and other laws, rules,

ate examination, including the core knowledge component, as follows:

(1) _skull--the ARRT examination for the limited
scope of practice in radiography (skull);

(1I) _chest--the ARRT examination for the limited
scope of practice in radiography (chest);
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(11l) spine--the ARRT examination for the lim-

longer than 90 days after the examination date, the board shall notify

ited scope of practice in radiography (spine);

(1V) extremities--the ARRT examination for the
limited scope of practice in radiography (extremities);

(V) _ chiropractic--the ARRT examinations for the
limited scope of practice in radiography (spine and extremities);

(Vl) _podiatric--the ARRT examination for the

the person of the reason for the delay before the 90th day. The board
may require a testing service to notify a person of the results of the
person's examination.

(7) Refunds. Examination fee refunds will be in accor-
dance with policies and procedures of the board or the organization
prescribed by the board to administer an examination. No refunds will
be made to examination candidates who fail to appear for an examina-

limited scope of practice in radiography (podiatry); or

(VIl) _cardiovascular--the Cardiovascular Cre-
dentialing International invasive registry examination.

(ii) Applicants approved for the limited certification
examination will be allowed three attempts to pass the examination,

tion.

(f) Documentation. The following documentation shall be
submitted as a part of the certification application process:

(1) Name Change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant

within one year from the issuance of the applicants' temporary limited

has applied must present certified copies of marriage licenses, divorce

certificate. Individuals who fail to pass within the required number of

decrees, or court orders stating the name change. In cases where the ap-

attempts or one-year-period will no longer be eligible for additional

plicant's name has been changed by naturalization the applicant should

attempts, except as provided in clause (iii) of this subparagraph.

(iii) Notwithstanding clause (ii) of this subpara-
graph, an applicant who fails to pass the examination within the
required number of attempts or within the one-year-period may obtain

send the original naturalization certificate by certified mail to the board
for inspection.

(2) ARRT or NMTCB-Certified or Considered Exam Eli-
gible. For applicants certified by ARRT or NMTCB or considered ex-

approval for one additional attempt, if the individual successfully

amination eligible by such organizations, the applicant must provide a

completes a review course of no less than 60 hours of continuing

letter of verification of current certification or examination eligibility

education in length, offered by an approved program under §194.12

sent directly from ARRT or NMTCB, as applicable.

of this chapter. The additional attempt must be made no later than
one year from the date of the board's approval granted. Those failing
to attempt or pass the examination within the additional one-year
period allowed shall no longer be eligible for additional attempts at
passage, and shall only be eligible for state examination attempts
for the purpose of state limited certification by again successfully
completing an approved program under §194.12 of this chapter.

(3) Examination schedules. A schedule of examinations
indicating the date(s), location(s), fee(s) and application procedures
shall be provided by the board or organization administering the ex-

amination(s).

(4) Standards of acceptable performance. The scaled score
to determine pass or fail performance shall be 75. For the cardiovascu-
lar limited certificate, the Cardiovascular Credentialing International
examinations (Cardiovascular Science Examination and/or the Inva-
sive Registry Examination as required to obtain the Registered Cardio-
vascular Invasive Specialist RCIS credential) the scaled score to deter-
mine pass or fail performance shall be 70.

(5) Completion of examination application forms. Each
applicant shall be responsible for completing and transmitting appro-
priate examination application forms and paying appropriate examina-
tion fees by the deadlines set by the board or organization administering
the examinations prescribed by the board.

(6) Examination Results.

(A) Notification to examinees. Results of an examina-

(3) Training Program Certification. For applicants who are
graduates of a program accepted by the board for certification under
§194.12 of'this chapter, §194.13 of this chapter, or §194.14 of this chap-
ter, each applicant must have a certificate of successful completion of
an educational program submitted directly from a program accepted by
the board for certification, on a form provided by the board.

(4) Examination Scores. Each applicant for certification
must have a certified transcript of grades submitted directly from the
appropriate testing service to the board for all examinations accepted
by the board for certification.

(5) Verification from other states. On request of board staff,
an applicant must have any state, in which he or she has ever been regis-
tered, certified, or licensed as any type of healthcare provider regardless
of the current status of the registration, certification, or license, submit
to the board a letter verifying the status of the registration, certification,
or license and a description of any sanctions or pending disciplinary
matters. The information must be sent directly to the board from the
state licensing entities.

(6) Arrest Records. If an applicant has ever been arrested,
a copy of the arrest and arrest disposition must be requested by the
applicant to arresting authority, and that authority must submit copies
directly to the board.

(7) Malpractice. If an applicant has ever been named in a
malpractice claim filed with any liability carrier or if an applicant has
ever been named in a malpractice suit, the applicant must:

tion prescribed by the board but administered under the auspices of an-
other organization will be communicated to the applicant by the board,
unless the contract between the board and that organization provides
otherwise.

(B) Score release. The applicant is responsible for sub-
mitting a signed score release to the examining agency or organization
or otherwise arranging to have examination scores forwarded to the
board.

(C) Deadlines. The board shall notify each examinee of

(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant's
insurance, as applicable;

(B) for each claim that becomes a malpractice suit, have
the attorney representing the applicant in each suit submit a letter di-
rectly to the board explaining the allegation, dates of the allegation, and
current status of the suit. If the suit has been closed, the attorney must
state the disposition of the suit, and if any money was paid, the amount
of the settlement. The letter shall be accompanied by supporting doc-

the examination results within 14 days of the date the board receives

umentation including court records if applicable. If such letter is not

the results. If notice of the examination results will be delayed for
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available, the applicant will be required to furnish a notarized affidavit

determination of ineligibility by the executive director in accordance

explaining why this letter cannot be provided; and

(C) compose and provide a statement explaining the cir-
cumstances pertaining to patient care in defense of the allegations.

(8) Additional Documentation. An applicant must submit

with section, in lieu of withdrawing the application for certification,
may be subject to a Disciplinary Licensure Investigation as defined in
§187.13 of this title. Review of the executive director's determination
by a committee of the board shall be conducted in accordance with
§187.13 of this title. All reports received or gathered by the board on

additional documentation as is deemed necessary to facilitate the in-

each applicant are confidential and are not subject to disclosure under

vestigation of any application for certification.

(g) Review and Recommendations by the Executive Director.

(1) The executive director or designee shall review applica-
tions for certification or other authorization and may determine whether
an applicant is eligible for certification or other authorization, or refer
an application to a committee of the board for review.

(2) Ifthe executive director or designee determines that the

the Public Information Act. The board may disclose such reports to
appropriate licensing authorities in other states.

(i) _All applicants must provide sufficient documentation to the
board that the applicant has, on a full-time basis, actively practiced,
been a student at an acceptable approved program under §194.12 of
this chapter, §194.13 of this chapter or §194.14 of this chapter or been
on the active teaching faculty of an acceptable approved program un-
der §194.12 of this chapter, within one of the last two years preceding

applicant clearly meets all requirements, the executive director or de-

receipt of an application for certification. The term "full-time basis,"

signee, may issue a certificate or other authorization to the applicant,

for purposes of this section, shall mean at least 20 hours per week for

to be effective on the date issued without formal board approval, as au-

40 weeks duration during a given year.

thorized by §601.052 of the Act.

(3) If the executive director determines that the applicant

(j) Applicants who are unable to demonstrate active practice
on a full time basis may, in the discretion of the board, be eligible for an

does not clearly meet all certification or other authorization require-

unrestricted certificate or a restricted certificate subject to one or more

ments as prescribed by the Act and this chapter, a certificate or other

of the following conditions or restrictions as set forth in paragraphs (1)

authorization may be issued only upon action by the board following

- (5) of this subsection:

a recommendation by the Licensure Committee, in accordance with
§§601.052 of the Act and §187.13 of this title (relating to Informal
Board Proceedings Relating to Licensure Eligibility). Not later than
the 20th day after the date the applicant receives notice of the execu-
tive director's determination the applicant shall:

(A) request a review of the executive director's recom-

(1) completion of specified continuing education hours di-
rectly or indirectly related to the disciplines of radiologic technology
and offered by an institution accredited by a regional accrediting or-
ganization such as the Southern Association of Colleges and Schools
(SACS), or by agencies or organizations such as JRCERT, JRCNMT,
Joint Review Committee on Education in Cardiovascular Technology

mendation by a committee of the board conducted in accordance with

(JTCCVT), the Council on Chiropractic Education (CCE), ABHES, or

§187.13 of this title; or
(B) withdraw his or her application.

(C) If an applicant fails to take timely action, as pro-
vided under this subsection, such inaction shall be deemed a with-

the American Society of Radiologic Technologists (ASRT);
(2) current certification by ARRT or NMTCB;

(3) limitation and/or exclusion of the practice of the appli-
cant to specified activities of the practice;

drawal of his or her application.

(4) To promote the expeditious resolution of any matter
concerning an application for certification or other authorization, the
executive director, with the approval of the board, may recommend
that an applicant be eligible for a certificate or other authorization un-
der certain terms and conditions and present a proposed agreed order or
remedial plan to the applicant. Not later than the 20th day after the date
the applicant receives notice of the executive director's recommenda-

(4) remedial education; and

(5) such other remedial or restrictive conditions or require-
ments which, in the discretion of the board are necessary to ensure pro-
tection of the public and minimal competency of the applicant to safely

practice.

(k) Applicants for certification, registration, or other autho-
rization:

tion for an agreed order or remedial plan, the applicant shall do one of
the following:

(A) sign the order or remedial plan and the order/reme-

(1) whose applications have been filed with the board in
excess of one year will be considered expired. Any fee previously sub-
mitted with that application shall be forfeited unless otherwise provided

dial plan shall be presented to the board for consideration and accep-

by §175.5 of this title (relating to Payment of Fees or Penalties). Any

tance without initiating a Disciplinary Licensure Investigation (as de-

further request for certification will require submission of a new appli-

fined in §187.13 of this title) or appearing before a committee of the

cation and inclusion of the current certification fee. An extension to an

board concerning issues relating to licensure eligibility; or

(B) request a review of the executive director's recom-
mendation by a committee of the board conducted in accordance with
§187.13 of this title; or

(C) withdraw his or her application.

(D) If an applicant fails to take timely action, as pro-
vided under this subsection, such inaction shall be deemed a with-

application may be granted under certain circumstances, including:

(A) Delay by board staff in processing an application;

(B) Application requires Licensure Committee review
after completion of all other processing and will expire prior to the next

scheduled meeting;

(C) Licensure Committee requires an applicant to meet
specific additional requirements for certification and the application

drawal of his or her application.

(h) Committee Referrals. An applicant who has either re-
quested to appear before the licensure committee of the board or has

will expire prior to deadline established by the Committee;

(D) Applicant requires a reasonable, limited additional
period of time to obtain documentation after completing all other re-

elected to be referred to the licensure committee of the board due to a
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quirements and demonstrating diligence in attempting to provide the
required documentation;

(E) Applicant is delayed due to unanticipated military
assignments, medical reasons, or catastrophic events;

(2) who in any way falsify the application may be required

(A) in demonstrating compliance with subsection (h) of
this section must only provide sufficient documentation to the board
that the applicant has, on a full-time basis, actively practiced, been a
student at an approved program, or has been on the active teaching fac-
ulty of an approved program, within one of the last two years preceding
receipt of an application for certification;

to appear before the board;

(3) on whom adverse information is received by the board

(B) notwithstanding the one year expiration in subsec-
tion (i)(1) of this section, are allowed an additional six months to com-

may be required to appear before the board;

(4) shall be required to comply with the board's rules and
regulations which are in effect at the time the completed application

plete the application prior to it becoming inactive; and

(C) notwithstanding the 20 day deadline in subsection
(1)(6) of this section, may be considered for certification up to five days

form and fee are filed with the board;

(5) may be required to sit for additional oral or written ex-
aminations that, in the opinion of the board, are necessary to determine
competency of the applicant;

(6) must have the application complete in every detail at

prior to the board meeting.

(m) Applicants with Military Experience.

(1) The board shall, with respect to an applicant who is a
military service member or military veteran as defined in §194.2 of this
chapter, credit verified military service, training, or education toward

least 20 days prior to the board meeting in which they are considered

the requirements, other than an examination requirement, for a certifi-

for certification. Applicants may qualify for a temporary certificate

cate or other authorization issued by the board.

prior to being considered by the board for certification, contingent upon
meeting the minimum requirements for a temporary certificate under
this section;

(7) who previously held a Texas health care provider li-
cense, certificate, permit, or registration may be required to complete
additional forms as required.

(1) Alternative Procedures for Military Service Members, Mil-
itary Veterans, and Military Spouses.

(1) Anapplicant who is a military service member, military
veteran, or military spouse may be eligible for alternative demonstra-
tions of competency for certain requirements related to an application
for certification or placement on the board's NCT General Registry.

(2) This section does not apply to an applicant who:

(A) has had alicense, certificate, or registration to prac-
tice radiologic technology suspended or revoked by this state, another
state, a Canadian province, or another country;

(B) holds a license, certificate, or registration to prac-
tice radiologic technology issued by another state , Canadian province,
or another country that is subject to a restriction, disciplinary order, or
probationary order; or

(C) has an unacceptable criminal history.

(n) Re-Application for Certification or other Authorization
Prohibited. A person who has been determined ineligible for a certifi-

Unless specifically allowed in this subsection, an applicant must meet

cate by the Licensure Committee may not reapply for a certificate prior

the requirements for certification as a medical radiologic technologist,

to the expiration of one year from the date of the board's ratification

limited medical radiologic technologist, or placement on the board's

of the Licensure Committee's determination of ineligibility and denial

Non-Certified Technician General Registry as specified in this chapter.

of certification.

(2) To be eligible, an applicant must be a military service
member, military veteran, or military spouse and meet one of the fol-
lowing requirements:

(A) hold an active unrestricted certificate, license, or

(0) Request for Criminal History Evaluation Letter.

(1) In accordance with Texas Occupations Code, §53.102,
prior to applying for certification or other authorization, an individual
may request that board staff review the person's criminal history to

registration as a medical radiologic technologist, limited medical ra-

determine if the person is potentially ineligible for certification or other

diologic technologist, or non-certified technician in another state, the

authorization based solely on the person's criminal background.

District of Columbia, or a territory of the United States that has require-
ments that are substantially equivalent to the requirements for a Texas
certificate; or

(B) within the five years preceding the application date
held a certificate to practice radiologic technology in this state.

(3) The executive director may waive any prerequisite to

(2) Requestors must submit their requests in writing along
with appropriate fees as provided in §175.1 of this title (relating to
Application and Administrative Fees).

(3) The board may require additional documentation in-
cluding fingerprint cards before issuing a criminal history evaluation
letter.

obtaining a certificate or other authorization for an applicant described
in paragraph (1) of this subsection after reviewing the applicant's cre-
dentials.

(4) Applications for certification or other authorization

(4) The board shall provide criminal history evaluation let-
ters that include the basis for potential ineligibility, if grounds for inel-
igibility exist to all requestors no later than the 90th day after the board
receives all required documentation to allow the board to respond to a

from applicants qualifying under paragraphs (1) and (2) of this sub-

request.

section shall be expedited by the board's licensure division. Such
applicants shall be notified, in writing or by electronic means, as soon
as practicable, of the requirements and process for renewal of the
certificate.

(5) Alternative Demonstrations of Competency Allowed.
Applicants qualifying under this subsection:

(5) Ifarequestor does not provide all requested documen-
tation within one year of submitting the original request, the request

will be considered as withdrawn.

(6) All evaluations letters shall be based on existing law at
the time of the request. All requestors remain subject to the require-

ments for licensure at the time of application and may be determined
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ineligible under existing law at the time of application. If a requestor

certificate held. The continuing education must be completed in the

fails to provide complete and accurate information to the board, the

following categories:

board may invalidate the criminal history evaluation letter.

(7)__An individual shall be permitted to apply for licensure,

(i) At least nine hours of the required number of
hours must be satisfied by attendance and participation in formal,

regardless of the board's determination in a criminal history evaluation

instructor-led courses that are designated for Category A or A+ credits

letter.

$194.7.  Biennial Renewal of Certificate or Placement on the Board's
General Registry for Non-Certified Technicians Generally.

(a) Temporary Certificates.

(1) A temporary certificate shall expire one year from the
date of issue. A person whose temporary certificate has expired is not
eligible to reapply for another temporary certificate.

(2) A temporary certificate is not subject to a renewal or
extension for any reason.

(3) Persons who hold temporary certificates, either general
or limited, are not subject to continuing education requirements set
forth under subsection (c) of this section.

(b) General and Limited Certificates; Placement on the
Board's General Registry for Non-Certified Technicians.

(1) MRTs and LMRTs certified and NCTs registered under
the Act shall register biennially and pay a fee. A holder of a certificate
or NCT general registration permit may, on notification from the board,
renew an unexpired certificate or permit by submitting the required
form and documents and by paying the required renewal fee to the
board on or before the expiration date of the permit.

(2) The fee shall accompany the required form which leg-
ibly sets forth the certificate or permit holder's name, mailing address,
business address, and other necessary information prescribed by the
board. The certificate or permit holder must include with the required
forms and fee documentation of continuing education completed dur-
ing the previous two years to the date of renewal ("biennial renewal

period").

(¢) Continuing education requirements.

(1) Generally.

(A) MRT. As a prerequisite to the biennial registration
of a certificate, a minimum of 24 hours of continuing education hours
must be completed during each biennial renewal period. The continu-
ing education must be completed in the following categories:

(i) Atleast 12 hours of the required number of hours
must be satisfied by attendance and participation in formal, instruc-
tor-led courses that are designated for Category A or A+ credits of con-
tinuing education evaluated by an organization recognized by ARRT as
a Recognized Continuing Education Evaluation Mechanism (RCEEM)
or RCEEM+ during the biennial renewal period.

(i) The remaining 12 credits for the biennial re-
newal period may be composed of self-study or courses not approved
for formal CE, and shall be recorded in a manner that can be easily
transmitted to the board upon request.

(iii) Any additional hours completed through self-
study must be verifiable, through activities that include reading mate-
rials, audio materials, audiovisual materials, or a combination thereof.

(B) LMRT. As a prerequisite to the biennial registration
of a limited certificate, a minimum of 18 hours of continuing educa-
tion acceptable to the board must be completed during each biennial
renewal period. The hours completed must be in the topics of gen-
eral radiation health and safety or related to the categories of limited

of continuing education evaluated by an organization recognized by
ARRT as a Recognized Continuing Education Evaluation Mechanism
(RCEEM) or RCEEM+ during the biennial renewal period.

(ii) The remaining nine credits for the biennial re-
newal period may be composed of self-study or courses not approved
for formal CE, and shall be recorded in a manner that can be easily
transmitted to the board upon request.

(iii) Any additional hours completed through self-
study must be verifiable, through activities that include reading mate-
rials, audio materials, audiovisual materials, or a combination thereof.

(C) An MRT or LMRT who also holds a current Texas
license, registration, or certification in another health profession may
satisfy the continuing education requirement for renewal of a certificate
with hours counted toward renewal of the other license, registration,
or certification, provided such hours meet all the requirements of this
subsection.

(D) An MRT or LMRT who holds a current and active
annual registration or credential card issued by ARRT indicating that
the certificate holder is in good standing and not on probation satisfies
the continuing education requirement for renewal of a general or lim-
ited certificate, provided the hours accepted by ARRT were completed
during the certificate holder's biennial renewal period and meet or ex-
ceed the hour the requirements set out in this subsection. The board
must be able to verify the status of the card presented by the certificate
holder electronically or by other means acceptable to the board. The
board may review documentation of the continuing education activities
in accordance with paragraph (5) of this subsection.

(E) NCTs. As a prerequisite to the biennial registration
of a general registration permit, the individual must complete a mini-
mum of 12 hours of continuing education during each biennial renewal
period. The continuing education must be completed in the following

categories:

(i) Atleast six hours of the required number of hours
must be satisfied by attendance and participation in formal, instruc-
tor-led courses that are designated for Category A or A+ credits of con-
tinuing education evaluated by an organization recognized by ARRT as
a Recognized Continuing Education Evaluation Mechanism (RCEEM)
or RCEEM+ during the biennial renewal period.

(i) The remaining six credits for the biennial re-
newal period may be composed of self-study or courses not approved
for formal CE, and shall be recorded in a manner that can be easily
transmitted to the board upon request.

(iii) Any additional hours completed through inde-
pendent self-study must be verifiable, through activities that include
reading materials, audio materials, audiovisual materials, or a combi-
nation thereof.

(2) Content Requirements.

(A) Atleast 50% of the required number of hours must
be activities which are directly related to the use and application of ion-
izing forms of radiation to produce diagnostic images and/or adminis-
ter treatment to human beings for medical purposes. For the purpose
of this section, directly related topics include, but are not limited to:
radiation safety, radiation biology and radiation physics; anatomical
positioning; radiographic exposure technique; radiological exposure
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technique; emerging imaging modality study; patient care associated

copy of the published work. The date of publication will determine the

with a radiologic procedure; radio pharmaceutics, pharmaceutics, and

continuing education period for which credit will be granted. Credit

contrast media application; computer function and application in radi-

may be granted in direct, indirect or non-ionizing radiation based on

ology; mammography applications; nuclear medicine application; and

the topic.

radiation therapy applications.

(B) No more than 50% of the required number of hours

(4) Reporting Requirements. A certificate holder or NCT
must report on the biennial registration form if she or he has completed

may be satisfied by completing or participating in learning activities

the required continuing education during the previous renewal period.

which are related to the use and application of non-ionizing forms of
radiation for medical purposes.

(C) No more than 50% of the required number of hours

(A) A certificate holder may carry forward continuing
education credit hours that meet the requirements under this subsection
and earned prior to the biennial registration renewal period which are

may be satisfied by completing or participating in learning activities

in excess of the biennial hour requirement, and apply such hours to the

which are indirectly related to radiologic technology. For the purpose

subsequent renewal period requirements.

of the section, indirectly related topics include, but are not limited
to, patient care, computer science, computer literacy, introduction to
computers or computer software, physics, human behavioral sciences,
mathematics, communication skills, public speaking, technical writ-
ing, management, administration, accounting, ethics, adult education,
medical sciences, and health sciences. Other courses may be accepted

(i) For MRTs, a maximum of 48 total excess credit
hours meeting the requirements under this subsection may be carried
forward.

(ii) For LMRTs, a maximum of 24 hours meeting
the requirements of this subsection may be carried forward. Excess

for credit provided there is a demonstrated benefit to patient care.

(3) Alternative Continuing Education Accepted by the
Board. The additional activities for which continuing education credit
will be awarded are as follows:

(A) successful completion of an entry-level or ad-
vanced-level examination previously passed in the same discipline
of radiologic technology administered by or for the ARRT during
the renewal period. The examinations shall be topics dealing with
ionizing forms of radiation administered to human beings for medical
purposes. Such successful completion shall be limited to not more
than one-half of the continuing education hours required;

(B) successful completion or recertification in a car-

continuing education credits may not be carried forward or applied to
a report of continuing education more than two years beyond the date
of the registration following the period during which the credits were
earned.

(B) A NCT may carry forward continuing education
credit hours that meet the requirements under this subsection and
earned prior to the biennial registration renewal period which are
in excess of the biennial hour requirement, and apply such hours
to the subsequent renewal period requirements. A maximum of 12
total excess credit hours meeting the requirements under paragraph
(3)(A) of this subsection may be carried forward. Excess continuing
education credits may not be carried forward or applied to a report
of continuing education more than two years beyond the date of the

diopulmonary resuscitation course, basic cardiac life support course,

registration following the period during which the credits were earned.

or advanced cardiac life support course during the continuing edu-
cation period. Such successful completion or recertification shall be
limited to not more than:

(i) three hours credit during a renewal period for
a cardiopulmonary resuscitation course or basic cardiac life support
course; or

(ii) 6 hours credit during a renewal period for an ad-
vanced cardiac life support course;

(C) attendance and participation in tumor conferences
(limited to six hours), in-service education and training offered or spon-

(5) Exemptions.

(A) A certificate holder may request in writing an ex-
emption for the following reasons, subject to the approval of the certi-
fication committee of the board:

(i) catastrophic illness;

(i) military service of longer than one year's dura-
tion outside the United States;

(iii) residence of longer than one year's duration out-
side the United States; or

sored by Joint Commission-accredited or Medicare certified hospitals,
provided the education/training is properly documented and is related
to the profession of radiologic technology;

(D) teaching in a program accredited by a regional ac-

(iv) good cause shown on written application of the
certificate holder that gives satisfactory evidence to the board that the
certificate holder is unable to comply with the requirement for contin-
uing medical education.

crediting organization such as the Southern Association of Colleges
and Schools; or an institution accredited by JRCERT, JRCNMT, JTC-
CVT, CCE, ABHES, ASRT, professional organizations or associations,
or a federal, state, or local governmental entity, with a limit of one
contact hour of credit for each hour of instruction per topic item once
during the continuing education reporting period for up to a total of 6

(B) An exception under paragraph (6) of this subsection
may not exceed one registration period, but may be renewed biennially,
subject to the approval of the board.

(6) A certificate holder or NCT who is a military service
member may request an extension of time, not to exceed two years, to

hours. No credit shall be given for teaching that is required as part of

complete any continuing education requirements.

one's employment. Credit may be granted in direct, indirect or non-ion-
izing radiation based on the topic; or

(E) developing and publishing a manuscript of at least

(7) _This subsection does not prevent the board from taking
disciplinary action with respect to a certificate holder or an applicant
for a certificate by requiring additional hours of continuing education

1,000 words in length related to radiologic technology with a limit of

or of specific course subjects.

six contact hours of credit during a continuing education period. Upon
audit by the board, the certificate holder must submit a letter from the
publisher indicating acceptance of the manuscript for publication or a

(8) The board may require written verification of contin-
uing education credits from any certificate holder within 30 days of

PROPOSED RULES November 4, 2016 41 TexReg 8721



request. Failure to provide such verification may result in disciplinary
action by the board.

(9) Unless exempted under the terms of this subsection, a
certificate holder or NCT's failure to obtain and timely report required
hours of continuing education as required and provided for in this sub-
section shall result in the nonrenewal of the certificate until such time
as the certificate holder obtains and reports the required continuing ed-
ucation hours; however, the executive director of the Medical board

(f) The board shall deny an application for renewal of a certifi-
cate upon notice of the certificate or NCT general registration permit
holder's default of child support payments, as provided under Chap-
ter 232 of the Texas Family Code, or default of a Texas Guaranteed
Student Loan Corporation guaranteed student loan, as provided in the
Texas Education Code, §57.491.

(g) The board shall deny an application for renewal of a cer-
tificate or NCT general registration permit or take and/or impose other

may issue to such a certificate holder a temporary certificate numbered

disciplinary action against such an individual who falsifies an affidavit

so as to correspond to the nonrenewed certificate. Such a temporary

or otherwise submits false information to obtain renewal of a certifi-

certificate shall be issued at the direction of the executive director for

cate, pursuant to the Act, §601.302.

a period of no longer than 90 days. A temporary certificate issued pur-
suant to this subsection may be issued to allow the certificate holder
who has not obtained or timely reported the required number of hours
an opportunity to correct any deficiency so as not to require termination

of practice.

(10) Determination of contact hour credits. A contact hour
shall be defined as 50 minutes of attendance and participation. One-half
contact hour shall be defined as 30 minutes of attendance and partici-
pation during a 30-minute period.

(d) Criminal History Requirement for Registration Renewal.

(1) An applicant must submit a complete and legible set of
fingerprints for purposes of performing a criminal history check of the

applicant.
(2) The board may not renew the certificate or NCT general

(h) If the renewal fee and completed application form are not
received on or before the expiration date of the certificate, the fees set
forth in Chapter 175 of this title (relating to Fees and Penalties) shall

apply.
(1) Except as otherwise provided, the board shall not waive
fees or penalties.

(j) The board shall stagger biennial registration of certificate
or NCT general registration permit holders proportionally on a periodic
basis.

(k) A certificate or NCT general registration permit holder
who engages in activities requiring a certificate or other authorization
while in Texas, without an biennial registration permit for the current
renewal period as provided for in the board rules has the same force
and effect as and is subject to all penalties of practicing without a

registration permit of a person who does not comply with the require-

certificate or other required authorization.

ment of paragraph (1) of this subsection.

(3) A holder of a certificate or NCT general registration
permit is not required to submit fingerprints under this section for the
renewal of the certificate or permit if the holder has previously submit-
ted fingerprints for the initial issuance of the certificate NCT general

(1) Expired Biennial Registration.

1) Generally.

(A) If a certificate or NCT general registration permit
holder's registration has been expired for less than one year, the cer-

registration permit or as part of a prior renewal of a certificate or NCT

tificate or permit holder may obtain a new registration by submitting

general registration permit.

(e) Report of Impairment on Registration Form.

(1) A holder of a certificate or NCT general registration
permit who reports an impairment that affects his or her ability to ac-
tively practice as a MRT, LMRT, or NCT shall be given written notice

of the following:
(A) based on the individual's impairment, he or she may

to the board a completed registration application, and the registration
and penalty fees, as set forth under Chapter 175 (relating to Fees and

Penalties).

(B) 1If a certificate holder or NCT general registration
permit holder's registration has been expired for one year or longer, the
certificate or permit holder's certificate or permit will be automatically
canceled, unless an investigation is pending, and the certificate or per-
mit holder may not obtain a new registration.

request:
(i) _to be placed on retired status pursuant to §194.10

(C) A person whose certificate or NCT general regis-
tration permit has expired may not engage in activities that require a

of this chapter (relating to Retired Certificate or NCT General Regis-

certificate or permit until the certificate or permit has been renewed.

tration Permit);

(it) to voluntarily surrender the certificate or NCT
registration permit pursuant to §194.33 of this chapter (relating to Vol-
untary Relinquishment or Surrender of Certificate or Permit); or

(iii)  to be referred to the Texas Physician Health Pro-
gram pursuant to Chapter 180 of this title (relating to Texas Physician
Health Program and Rehabilitation Orders); and

(B) that failure to respond to the written notice or oth-

Performing activities requiring a certificate or permit during the period
in which registration has expired without obtaining a new registration
for the current registration period has the same effect as, and is subject
to all penalties of, practicing radiologic technology in violation of the
Act.

(D) If a certificate or NCT general registration permit
has been expired for one year or longer, it is considered to have been
canceled, unless an investigation is pending. A new certificate or NCT
general registration permit may be obtained by complying with the re-

erwise not comply with paragraph (1) of this subsection within 45 days

quirements and procedures for obtaining an original certificate or per-

shall result in a referral to the board's investigation division for possi-
ble disciplinary action.

(2) The board shall provide written notice as described in

mit.

(2) Renewal for technologists on active military duty with
expired certificate or NCT general registration permit. A holder of a

paragraph (1) of subsection within 30 days of receipt of the certificate

certificate or NCT general registration permit that has been expired for

holder's registration form indicating the certificate holder's impairment.

longer than a year may file a complete application for another certificate

or permit of the same type as that which expired.
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(A) The application shall be on official board forms and
be filed with the application and initial certification or NCT general

(5) providing current verifications of certification by
ARRT or NMTCB, as applicable;

registration permit fee.

(B) Anapplicant shall be entitled to a certificate or NCT

(6) submitting professional evaluations from each employ-
ment held after the license was placed on inactive status; and

general registration permit of the same type as that which expired based
upon the applicant's previously accepted qualification and no further
qualifications or examination shall be required.

(C) The application must include a copy of the official
orders or other official military documentation showing that the holder
was on active duty during any portion of the period for which the ap-

(7) complying with subsection (d) of this section.

(d) Licensure Committee or Executive Director Recommen-
dations.

(1) The request of a certificate or permit holder seeking a
return to active status whose certificate or permit has been placed on

plicant was last certified or registered as an NCT with the board.

(D) An applicant for a different type of certificate than
that which expired must meet the requirements of this chapter generally
applicable to that type of certificate.

§194.8.  Renewal of Certificate by Out-of-State Person.
(a) A person who held a certificate in this state, moved to an-

official retired status for two years or longer shall be submitted to the
Licensure Committee of the board for consideration and a recommen-
dation to the full board for approval or denial of the request. After
consideration of the request and the recommendation of the Licensure
Committee, the Licensure Committee shall make a recommendation to
the full board for approval or denial. After consideration of the request
and the recommendation of the Licensure Committee, the board shall

other state, and currently holds a certificate or license and has been in

grant or deny the request. After consideration of the request and the

practice in the other state for the two years preceding the date of appli-

recommendation of the Licensure Committee, the board shall grant or

cation may obtain a new certificate without reexamination.

(b) The person must pay to the board a fee that is equal to two
times the normally required renewal fee for the certificate.

$194.9.  Change of Name and Address.

(a) The certificate or NCT general registration holder shall no-
tify the board of changes in name, preferred mailing address, or place(s)
of business or employment within 30 calendar days of such change(s).

(b) Notification of address changes shall be made in a manner
required by the board.

$§194.10.  Retired Certificate or NCT General Registration Permit.
(a) The registration fee shall not apply to retired certificate or
NCT general registration permit holders.

(b) To become exempt from the registration fee due to retire-
ment:

(1) the certificate or permit holder's current certificate or
permit must not be under an investigation or order with the board or
otherwise be restricted; and

(2) the certificate or permit holder must request in writing
on a form prescribed by the board for his or her certificate or permit to
be placed on official retired status.

(3) The following restrictions shall apply to certificate or
permit holders whose certificates or permits are on official retired sta-
tus:

(A) the certificate or permit holder must not engage in
clinical activities requiring a certificate or permit in Texas or any state;

(B) the certificate or permit holder's certificate or permit
may not be endorsed to any other state.

(c) A certificate or permit holder may return to active status

by:
(1) applying to the board;

(2) paying an application fee equal to an application fee for
a certificate or permit holder;

(3) complying with the requirements for certificate or per-
mit renewal under the Act;

(4) providing current verifications from each state in which
the certificate or permit holder holds a license, certificate, permit, or
registration, as applicable;

deny the request subject to such conditions which the board determines
are necessary to adequately protect the public including, but not lim-
ited to the following terms:

(A) completion of specified continuing education hours
directly or indirectly related to the disciplines of radiologic technology
and offered by an institution accredited by a regional accrediting or-
ganization such as SACS, or by JRCERT, JRCNMT, JTCCVT, CCE,
ABHES, or ASRT;

(B) current certification by ARRT or NMTCB, as appli-

cable;

(C) limitation and/or exclusion of the practice of the ap-
plicant to specified activities of the practice;

(D) remedial education; and

(E) such other remedial or restrictive conditions or re-
quirements which, in the discretion of the board are necessary to en-
sure protection of the public and minimal competency of the applicant

to safely practice.

(2) The request of a certificate or permit holder seeking a
return to active status whose certificate has been placed on official re-
tired status for less than two years may be approved by the executive
director of the Medical board or submitted by the executive director to
the Licensure Committee of the board, for consideration and a recom-
mendation to the full board for approval or denial of the request. In
those instances in which the executive director submits the request to
the Licensure Committee of the board, the Licensure Committee shall
make a recommendation to the full board for approval or denial. After
consideration of the request and the recommendation of the Licensure
Committee, the board shall grant or deny the request subject to such
conditions which the board determines are necessary to adequately pro-
tect the public including, but not limited to those options provided in
paragraph (1)(A) - (E) of this section.

(¢) In evaluating a request to return to active status, the Licen-
sure Committee or the full board may require a personal appearance by
the certificate or permit holder at the offices of the board, and may also
require a physical or mental examination by one or more physicians
or other health care providers approved in advance and in writing by
the executive director or the Licensure Committee, or other designee(s)
determined by majority vote of the board.

(f) A retired certificate or permit holder who has obtained an
exemption from the registration fee as provided for under this section,
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may be subject to disciplinary action under the Act, §601.302, based on
unprofessional or dishonorable conduct likely to deceive, defraud, or
injure the public if the certificate holder engages in activities requiring
a certificate or permit.

(g) Aretired certificate or permit holder who attempts to obtain
an exemption from the registration fee under this section by submitting
false or misleading statements to the board shall be subject to disci-
plinary action pursuant to the Act, §601.302, in addition to any civil or

(1) applying to the board;

(2) paying an application fee equal to an application fee for
a certificate or permit holder;

(3) complying with the requirements for certificate or per-
mit renewal under the Act;

(4) providing current verifications from each state in which
the certificate or permit holds a license, certificate, permit, or registra-

criminal actions provided for by state or federal law.

§194.11.  Exemption from Registration Fee for Retired Certificate or
NCT General Registration Permit Holders Providing Voluntary Char-

tion, as applicable;

(5) providing current verifications of certification by
ARRT or NMTCB, as applicable;

ity Care.

(a) A retired holder of a certificate or NCT General Registra-
tion permit by the board whose only practice is the provision of volun-
tary charity care shall be exempt from the registration fee.

(b) As used in this section:

(1) "voluntary charity care" means medical care provided
for no compensation to:

(A) indigent populations;

(B) in medically underserved areas; or

(C) for a disaster relief organization.

(2) "compensation" means direct or indirect payment of

(6) submitting professional evaluations from each employ-
ment held after the license was placed on retired status; and

(7) complying with subsection (h) of this section.

(h) Licensure Committee or Executive Director Recommen-
dations.

(1) The request of a certificate or permit holder seeking a
return to active status whose certificate or permit has been placed on
official retired status for two years or longer shall be submitted to the
Licensure Committee of the board for consideration and a recommen-
dation to the full board for approval or denial of the request. After
consideration of the request and the recommendation of the Licensure
Committee, the Licensure Committee shall make a recommendation to

anything of monetary value, except payment or reimbursement of rea-

the full board for approval or denial. After consideration of the request

sonable, necessary, and actual travel and related expenses.

(c) To qualify for and obtain such an exemption, a certificate
or permit holder must truthfully certify under oath, on a form approved
by the board that the following information is correct:

(1) the certificate or permit holder's practice of medical ra-

and the recommendation of the Licensure Committee, the board shall
grant or deny the request. After consideration of the request and the
recommendation of the Licensure Committee, the board shall grant or
deny the request subject to such conditions which the board determines
are necessary to adequately protect the public including, but not lim-
ited to the following terms:

diologic technology does not include the provision of services for either
direct or indirect compensation which has monetary value of any kind,

(2) the certificate or permit holder's practice of medical ra-

(A) completion of specified continuing education hours
directly or indirectly related to the disciplines of radiologic technology
and offered by an institution accredited by a regional accrediting or-

diologic technology is limited to voluntary charity care for which he or

ganization such as SACS, or by JRCERT, JRCNMT, JTCCVT, CCE,

she receives no direct or indirect compensation of any kind for services

ABHES, or ASRT;

rendered; and

(3) the certificate or permit holder's practice of medical ra-

(B) current certification by ARRT or NMTCB, as appli-

cable;

diologic technology does not include the provision of services to mem-
bers of the certificate holder's family.

(d) A retired certificate or permit holder who qualifies for and
obtains an exemption from the registration fee authorized under this
section shall obtain and report continuing education as required under
the Act and §194.7 of this chapter (relating to Biennial Renewal of Cer-

(C) limitation and/or exclusion of the practice of the ap-
plicant to specified activities of the practice;

(D) remedial education; and

(E) such other remedial or restrictive conditions or re-
quirements which, in the discretion of the board are necessary to en-

tificate or Placement on the Board's General Registry for Non-Certified

sure protection of the public and minimal competency of the applicant

Technicians Generally).

(e) A retired certificate or permit holder who has obtained an
exemption from the registration fee as provided for under this section,

to safely practice.

(2) The request of a certificate or permit holder seeking a
return to active status whose certificate has been placed on official re-

may be subject to disciplinary action under the Act, §601.302, based on

tired status for less than two years may be approved by the executive

unprofessional or dishonorable conduct likely to deceive, defraud, or

director of the Medical board or submitted by the executive director to

injure the public if the certificate or permit holder engages in activities

the Licensure Committee of the board, for consideration and a recom-

requiring a certificate or other required authorization.

(f) A retired or permit certificate holder who attempts to obtain
an exemption from the registration fee under this section by submitting
false or misleading statements to the board shall be subject to disci-
plinary action pursuant to the Act §601.302, in addition to any civil or
criminal actions provided for by state or federal law.

(g) A certificate or permit holder may return to active status

mendation to the full board for approval or denial of the request. In
those instances in which the executive director submits the request to
the Licensure Committee of the board, the Licensure Committee shall
make a recommendation to the full board for approval or denial. After
consideration of the request and the recommendation of the Licensure
Committee, the board shall grant or deny the request subject to such
conditions which the board determines are necessary to adequately pro-
tect the public including, but not limited to those options provided in

by:

paragraph (1)(A) - (E) of this subsection.
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(1) In evaluating a request to return to active status, the Licen-
sure Committee or the full board may require a personal appearance by

(C) An original copy of the application and supporting
documentation must be submitted in one or more three-ring binders,

the certificate holder at the offices of the board, and may also require

with all pages consecutively numbered and containing legible infor-

a physical or mental examination by one or more physicians or other

mation. Each application binder must be organized with a table of con-

health care providers approved in advance in writing by the executive

tents and tabbed sections clearly marked so as to correspond with the

director, the secretary, the Licensure Committee, or other designee(s)

required items listed in this section. If any listed item is inapplica-

determined by majority vote of the board.

§$194.12.  Standards for the Approval of Certificate Program Curric-
ula and Instructors.

(a) General certificate programs. All curricula and programs
to train individuals to perform radiologic procedures must be accredited
by accrediting organizations recognized by:

(1) the Council for Higher Education Accreditation, in-
cluding but not limited to: the JRCNMT; or

(2) the United States Secretary of Education, including, but
not limited to JRCERT, ABHES, or SACS.

(b) Limited Certificate Programs. All programs and curricula
training individuals to perform limited radiologic procedures must:

(1) be accredited by JRCERT, ABHES, or SACS to offer a
limited curriculum in radiologic technology;

(2) be accredited by JRCCVT to offer a curriculum in in-
vasive cardiovascular technology; or

(3) be approved by the board under subsections (d) - (g) of
this section prior to the program's start date and be offered within the
geographic limits of the Texas.

(c) Application procedures for limited certificate programs ac-
credited by JRCERT, ABHES, SACS, or JRCCVT.

(1) Application shall be made by the program director on

ble, a tab designated to that section must be included, and must con-
tain at a minimum a statement explaining the inapplicability. All ma-
terials provided must contain typewritten information, double-spaced,
and clearly legible. All signatures on the official forms and supporting
documentation must be originals. Photocopied signatures will not be

accepted.

(D) Notices will be mailed to applicants informing the
applicant of any items lacking.

(2) Content of Application. At a minimum, an applicant
must provide the following information:

(A) the program or course of study's anticipated dates;

(B) the program or course of study's daily hours;

(C) the program or course of study's location, mailing
address, phone, and facsimile numbers;

(D) alist of instructors approved by the board, in accor-
dance with subsection (f) of this section, and any other persons respon-
sible for the program's operation, including management and adminis-
trative personnel. The list must include specific information as to each
instructor's assigned course of instruction, or the area(s) of responsibil-
ity for the non-instructional staff;

(E) a list of clinical facilities, written agreements on
forms prescribed by the board from clinical facilities signed by the pro-
gram director and the chief executive officer(s) of each facility, and

official forms available from the board.

(2) The application must be notarized and shall be accom-
panied by the following items:

(A) the limited curriculum application fee, in accor-

clinical schedules, including the following items identified for each
clinical site utilized. A clinical facility which is not listed on the ap-
plication may not be utilized for a student's clinical practicum until the
board has accepted the additional clinical facility in accordance with
paragraph (6) of this subsection. The items are:

dance with Chapter 175 of this title (relating to Fees and Penalties);

(B) acopy of the current accreditation issued to the pro-

(i) the number and types (name brands and model
numbers) of radiologic equipment to be utilized in the limited curricu-

gram by JRCERT, ABHES, SACS, or JRCCVT;

(C) adescription in narrative and/or table format clearly
indicating that the applicable content of the limited certificate program

lum;

(i) a copy of the current registration(s) for the radi-
ologic equipment from the Texas Department of State Health Services

curriculum is equal to the general certificate curriculum; and

(D) an agreement to allow the board to conduct an ad-
ministrative audit of the program to determine compliance with this

Radiation Control Program (DSHS);

(iii) the number and location(s) of examination
rooms available;

section.

(d) Application procedures and eligibility requirements for

(iv) whether or not the clinical facility is accredited
by the Joint Commission or certified to participate in the federal Medi-

limited certificate programs not accredited.

(1) Documentation Requirements.

(A) An application shall be submitted to the board on
a form prescribed by the board at least 10 weeks prior to the starting
date of the program to be offered by a sponsoring institution. The ap-
plication must be completed and signed by the program director of the
sponsoring institution's program. Program directors shall be responsi-
ble for the curriculum, the organization of classes, the maintenance and
availability of facilities and records, and all other policies and proce-
dures related to the program or course of study.

(B) All official application forms must be notarized and
must be accompanied by the application fee in accordance with Chapter
175 of this title.

care program, and if required, is licensed by the appropriate statutory
authority. For example, if the facility is an ambulatory surgical center,
licensure by DSHS is required;

(v) _an acknowledgment that students may only per-
form radiologic procedures under the supervision of a practitioner, a
limited medical radiologic technologist (LMRT) employed at the clin-
ical facility or medical radiologic technologist (MRT) employed at the

(vi) _ certificate numbers of the LMRTs or MRTs who
will supervise the students at all times while performing radiologic pro-
cedures;

(vii) an acknowledgment that the students in a lim-
ited curriculum program in the categories of skull, chest, spine, ab-

PROPOSED RULES November 4, 2016 41 TexReg 8725



domen, extremities, chiropractic, or podiatric will not perform proce-
dures utilizing contrast media, mammography, fluoroscopy, tomogra-

(C) prohibit students from being assigned to any situa-
tion where they would be required to apply radiation to a human being

phy, nuclear medicine studies, radiation therapy or other procedures

while not under the on-site instruction or direction of a practitioner;

beyond the scope of the limited curriculum; and

(viii) an acknowledgment that the students in a lim-

(D) prohibit intentional exposure to human beings from
any source of radiation except for medically prescribed diagnostic pur-

ited curriculum program in the cardiovascular category shall not per-

poses;

form mammography, tomography, nuclear medicine studies, radiation
therapy or other procedures beyond the scope of the limited curriculum.
Such students may only perform radiologic procedures of the cardio-
vascular system which involve the use of contrast media and fluoro-

scopic equipment.
(F) clearly defined and written policies regarding ad-

(E) provide appropriate facilities, sufficient volume of
procedures, and a variety of diagnostic radiologic procedures to prop-
erly conduct the course. Facilities, agencies, or organizations utilized
in the program shall be accredited or certified and licensed by the ap-
propriate agencies. Equipment and radioactive materials utilized in the
program shall be used only in facilities registered or licensed by the

missions, costs, refunds, attendance, disciplinary actions, dismissals,

DSHS's Radiation Control Program;

re-entrance, and graduation which are provided to all prospective stu-
dents prior to registration and by which the program director shall ad-
minister the program. The admission requirements shall include the
minimum eligibility requirements for certification in accordance with
§194.6 of this chapter (relating to Procedural Rules and Minimum Eli-
gibility Requirements for Applicants for a Certificate or Placement on
the Board's Non-Certified Technician General Registry);

(G) the name of the program director who is an ap-
proved instructor in accordance with subsection (f) of this section, and
who has not less than three years of education or teaching experience
in the appropriate field or practice;

(H) aletter of acknowledgment and a photocopy of the

(F) keep an accurate record of each student's attendance
and participation, evaluation instruments and grades, clinical experi-
ence including radiation exposure history, and subjects completed for
not less than five years from the last date of the student's attendance.
Such records shall be made available to examining boards, regulatory
agencies, and other appropriate organizations, if requested;

(G) issue to each student, upon successful completion
of the program, a written statement in the form of a diploma or certifi-
cate of completion, which shall include the program's name, the stu-
dent's name, the date the program began, the date of completion, the
categories of instruction, and the signatures of the program director or
independent sponsor and medical director/program advisor;

current Texas license from a practitioner in the appropriate field of
practice who is knowledgeable in radiation safety and protection and
who shall be known as the designated medical director. The practi-
tioner shall work in consultation with the program director in develop-
ing goals and objectives and in implementing and assuring the quality

of the program;

(I) a letter or other documentation from the Texas
Workforce Commission, Proprietary Schools Section, indicating
that the proposed training program has complied with or has been
granted exempt status under the Texas Proprietary School Act, Texas
Education Code, Chapter 32, or verification of accreditation by the
Texas Higher Education Coordinating Board; and

(J) the correct number of students to be enrolled in each
cycle of the program, and if more than one cycle will be conducted
concurrently, the maximum number of students to be enrolled at any
one time.

(3) All applications must identify the type of curriculum
according to the limited categories in accordance with §194.6 of this
chapter. Each application must be accompanied by an outline of the

(H) site inspections by board representatives to deter-
mine compliance and conformity with the provision of this section will
be at the discretion of the board;

(I)  understand and recognize that the graduates' success
rate on the prescribed examination will be monitored by the board and
utilized as a measure for rescinding approval. In addition to this crite-
ria, the board may rescind approval in accordance with §194.22 of this
chapter (relating to Grounds for Denial of Certificate, Registration, or
Other Approval, and for Disciplinary Actions); and

(J) comply with the Texas Regulations for the Control
of Radiation, including but not limited to, personnel monitoring de-
vices for each student upon the commencement of the clinical instruc-
tion and clinical experience.

(5) A site visit may be necessary to grant approval of the
program. If a site visit is required, a site visit fee must be paid in ac-
cordance with Chapter 175 of this title.

(6) Following program approval, one or more written re-
quests for amendment(s) shall be submitted to and approved by the

curriculum and course content which clearly indicates that students

board in advance of taking the anticipated action. The request to add

must complete a structured curriculum in proper sequence according

or drop an instructor, clinical site, category of instruction, program di-

to subsection (e) of this section. If the curriculum differs from that set

rector or other change, shall be accompanied by the limited curriculum

out in subsection (e) of this section, a typed comparison in table format

program amendment application and fee in accordance with Chapter

clearly indicating how the curriculum differs from the required curricu-

175 of this title.

lum, including the number of hours for each topic or unit of instruction,
shall be included.

(4) In making application to the board, the program direc-
tor shall agree in writing to:

(A) provide a ratio of not more than three students to

(e) Program Curricula Requirements. Each student must com-
plete a curriculum which meets or exceeds the following requirements:

(1) at least 132 clock hours of basic theory or classroom
instruction in the categories of skull, chest, extremities, spine, and chi-
ropractic practice, and not less than 66 clock hours of basic theory in-

one full-time certified medical radiologic technologist engaged in the

struction for podiatry is required. The required clock hours of basic

supervision of the students in the clinical environment;

(B) provide on-site instruction and direction by a prac-
titioner for students when performing radiologic procedures on human

beings;

theory/classroom instruction need not be repeated if two or more cate-
gories of curricula are completed simultaneously or to add a category
to a temporary limited or limited certificate. Pediatric instruction shall
be included in the hours of training. The following subject areas and
minimum number of hours must be included in all programs and in-
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structor directed. The subject areas and minimum clock hours for each
shall be:

(A) radiation protection for the patient, self, and others-

-40;

(B) radiographic equipment, including safety stan-
dards, operation, and maintenance--15;

(C) image production and evaluation--35;

(D) applied human anatomy and radiologic procedures-

-20;

(E) patient care and management essential to radiologic
procedures and recognition of emergency patient conditions and initi-
ation of first aid--10;

(F) medical terminology--6; and

(G) medical ethics and law--6; and

(2) a clinical practicum for each category of limited cur-
riculum including pediatrics is required. The practicum must include

(f) _Application procedures and eligibility requirements for in-
structors in limited certificate programs.

(1) Except as otherwise provided, all persons who will pro-
vide instruction and training in the limited certificate courses of study
or programs must obtain approval by the board prior to initiating in-
struction or training.

(2) To obtain board approval, all instructor(s) must at a
minimum:

(A) submit an application on a form prescribed by the

board;

(B) pay the required application fee, as set forth under
Chapter 175 of this title;

(C) successfully complete an education program in ac-
cordance with this section and not less than six months classroom or
clinical experience teaching the subjects assigned;

(D) meet and maintain standards required by a sponsor-
ing institution, if any;

clinical instruction and clinical experience under the instruction or di-
rection of a practitioner and an MRT or LMRT in accordance with the

following chart.
Figure: 22 TAC §194.12(e)(2)

(A) The clinical instruction must be concurrent with the
classroom instruction, as set out in paragraph (1) of this subsection.

(B) The clinical experience must commence immedi-
ately following the clinical instruction and be completed within 180
calendar days of the starting date of the clinical experience. Variances
from this must be for good cause and approved in advance by the board.
A request for a variance must be submitted in writing to the board. For

(E) have at least one or more of the following qualifica-

tions:

(i) beacurrently certified MRT who is also currently
credentialed as a radiographer by the American Registry of Radiologic
Technologists (ARRT);

(ii) be a currently certified LMRT (excluding a tem-
porary certificate) whose limited certificate category(ies) matches the
category(ies) of instruction and training;

(iii) be a practitioner who is in good standing with
all appropriate regulatory agencies including, but not limited to,

the purposes of this section, a pregnancy or other medical disability

DSHS, the Texas Board of Chiropractic Examiners, Texas Medical

shall constitute good cause.

(C) For the skull category, the 100 hours of clinical
experience must include a minimum of four independently performed
procedures, with at least one of the four procedures being of the
mandible, and the remaining three including the skull (posterior/an-
terior, anterior/posterior, lateral and occipital), paranasal sinuses, and
facial bones. The mandible procedure may be completed by simulation
with 90% accuracy. Only one student shall receive credit for any one
radiologic procedure performed.

(D) The program director shall be responsible for super-
vising and directing the evaluation of the students' clinical experience
and shall certify in writing that the students have or have not success-

Board, Texas State Board of Podiatric Medical Examiners, the Texas
Health and Human Services Commission, and the United States
Department of Health and Human Services; or

(iv) be a currently licensed medical physicist; and

(F) submit to the board any other information the board
considers necessary to evaluate the applicant's qualifications.

(3) Documentation Requirements. The applicant must sub-
mit satisfactory documentation of the above minimum requirements, as
required by the board.

(g) Limited certificate educational program and instructor
process for approval or denial. The process for approval or denial

fully completed the required clinical instruction and clinical experi-

of applications for program approval are subject to the procedures

ence. Such written documentation must be provided to each student

outlined in §194.6(g) of this chapter.

within 14 working days of completion of the clinical experience. Per-
sons who participate in the evaluation of students' clinical experience
must be an MRT or LMRT and have a minimum of two years of practi-
cal work experience performing radiologic procedures. For cardiovas-
cular programs, person(s) who make the final evaluation of students'
clinical experience must be MRT(s) or LMRT(s) and have a minimum
of two years of practical work experience performing cardiovascular
procedures.

(E) A limited medical radiologic technologist may not
teach, train, or provide clinical instruction in a program or course of
study different from the technologist's current level of certification. An
LMRT who holds a limited certificate in spine radiography may not
teach, train, or provide clinical instruction in a limited course of study
for chest radiography.

§194.13.  Mandatory Training Programs for Non-Certified Techni-
cians.

(a) General. This section sets out the minimum standards for
board approval of mandatory training programs, as required by the Act,
§601.201, which are intended to train individuals to perform radiologic
procedures which have not been identified as dangerous or hazardous.
Individuals who complete an approved training program may not use
that training toward the educational requirements for a general or lim-
ited certificate. Before a person performs a radiologic procedure, the
person must complete all the hours in subsection (d)(2)(A) - (C) of this
section, and at least one unit in subsection (d)(3)(A) - (G) of this sec-
tion.

(b) Instructor direction required. All hours of the training pro-
gram completed for the purposes of this section must be live and inter-
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active and directed by an approved instructor. No credit will be given
for training completed by self-directed study or correspondence.

(c) Instructor qualifications.

(1) An instructor(s) shall have education in accordance
with §194.12 of this chapter (relating to Standards for the Approval of
Certificate Program Curricula and Instructors), not less than six months
classroom or clinical experience teaching the subjects assigned, meet
the standards required by a sponsoring institution, if any, and meet at
least one or more of the following qualifications:

(A) be a currently certified MRT who is also currently
credentialed as a radiographer by the American Registry of Radiologic

Technologists;
(B) be a currently certified LMRT (excluding a tempo-

rary certificate) whose limited certificate category(ies) matches the cat-
egory(ies) of instruction and training; or

(C) be a practitioner who is in good standing with all

(G) podiatric--5 classroom hours.

(e) Application procedures for training programs. An applica-
tion shall be submitted to the board at least 30 days prior to the starting
date of the training program. Official application forms are available
from the board and must be completed and signed by an approved in-
structor, who shall be designated as the training program director. The
training program director shall be responsible for the curriculum, the
instructors, and determining whether students have successfully com-
pleted the training program.

(1) Official application forms must be executed in the pres-
ence of a notary public and shall be accompanied by the application fee
in accordance with Chapter 175 of this title (relating to Fees and Penal-
ties). Photocopied signatures will not be accepted.

(2) Application forms and fees shall be mailed to the ad-
dress indicated on the application materials. The board is not respon-
sible for lost, misdirected, or undeliverable application forms. An ap-
plication received without the application fee will be returned to the

appropriate regulatory agencies including, but not limited to, DSHS,

applicant.

the Texas Board of Chiropractic Examiners, Texas Medical Board, or
Texas State Board of Podiatric Medical Examiners, the Texas Health
and Human Services Commission, the United States Department of
Health and Human Services.

(2) An LMRT may not teach, train, or provide clinical in-
struction in a portion of a training program that is different from the
LMRT's level of certification. An LMRT holding a limited certificate

(f) Application materials. The application shall include, at a
minimum:

(1) the beginning date and the anticipated length of the
training program;

(2) the number of programs which will be conducted con-
currently and whether programs will be conducted consecutively;

in the chest and extremities categories may not participate in the portion
of a training program relating to radiologic procedures of the spine. The
LMRT may participate in the portions of the training program which
are of a general nature and those specific to the specific categories on
the limited certificate.

(d) Training requirements. In order to successfully complete a
program, each student must complete the following minimum training:

(1) prerequisites recommended for admission include high
school graduation or general equivalency diploma; certified medical
assistant; graduation from a medical assistant program; or six months
full time patient care experience under the supervision of a practitioner.

(2) courses which are fundamental to diagnostic radiologic
procedures:

(A) radiation safety and protection for the patient, self
and others--22 classroom hours;

(B) image production and evaluation--24 classroom

hours; and

(C) radiographic equipment maintenance and opera-

(3) the number of students anticipated in each program;

(4) the daily hours of operation;

(5) thelocation, mailing address, phone and facsimile num-
bers of the program;

(6) the name of the training program director;

(7) alist of the names of the approved instructors and the
topics each will teach, and a list of management and administrative
personnel and any practitioners who will participate in conducting the
program;

(8) clearly defined and written policies regarding the crite-
ria for admission, discharge, readmission and completion of the pro-
gram,

(9) evidence of a structured pre-planned learning experi-
ence with specific outcomes;

(10) aletter or other documentation from the Texas Work-
force Commission, Proprietary Schools Section indicating that the pro-
posed training program has complied with or has been granted exempt

tion--16 classroom hours which includes at least 6 hours of quality

status under the Texas Proprietary School Act, Texas Education Code,

control, darkroom, processing, and Texas Regulations for Control of

Chapter 32. If approval has been granted by the Texas Higher Educa-

Radiation; and

(3) one or more of the following units of applied human
anatomy and radiologic procedures of the:

(A) skull (5 views: Caldwell, Townes, Waters, AP/PA,
and lateral)--10 classroom hours;

(B) chest--8 classroom hours;

(C) spine--8 classroom hours;

(D) abdomen, not including any procedures utilizing

tion Coordinating Board, a letter or other documentation is not neces-
sary; and
(11)  specific written agreements to:

(A) provide the training as set out in subsection (d) of
this section and provide not more than 75 students per instructor in the
classroom;

(B) advise students that they are prohibited from per-
forming radiologic procedures which have been identified as danger-
ous or hazardous in accordance with §194.17 of this chapter (relating

contrast media--4 classroom hours;

(E) upper extremities--14 classroom hours;

(F) lower extremities--14 classroom hours; and/or

to Dangerous or Hazardous Procedures) unless they become an LMRT,
MRT or a practitioner;
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(C) use written and oral examinations to periodically

tion, or the hours stated in §194.13 of this chapter (relating to Manda-

measure student progress;

(D) keep an accurate record of each student's attendance
and participation in the program, accurate evaluation instruments and
grades for not less than five years. Such records shall be made available
upon request by the board or any governmental agency having author-

tory Training Programs for Non-Certified Technicians) concerning an
NCT's mandatory training requirements specific to podiatric radiologic

procedures.

(2) Individuals who complete training approved under this
section may not use that training toward the educational requirements

1ty;

(E) issue to each student who successfully completes
the program a certificate or written statement including the name of
the student, name of the program, dates of attendance and the types
of radiologic procedures covered in the program completed by the stu-
dent;

(F) retain an accurate copy for not less than five years

for a general or limited certificate as set out in §194.6 of this chapter
(relating to Procedural Rules and Minimum Eligibility Requirements
for Applicants for a Certificate or Placement on the Board's Non-Cer-
tified Technician General Registry).

(c) Approved instructors.

(1) For purposes of this section, an individual is approved
by the board to teach in a training program if the individual meets the

and submit an accurate copy of the document described in subpara-

requirements of §194.12 of this chapter (relating to Standards for the

graph (E) of this paragraph to the board within 30 days of the issuance

Approval of Certificate Program Curricula and Instructors). The appli-

of the document to the student; and

(G) permit site inspections by employees or representa-
tives of the board to determine compliance with this section.

(g) Process for approval or denial. The process for approval
or denial of applications for program approval are subject to the proce-
dures outlined in §194.6(g) of this chapter (relating to Procedural Rules
and Minimum Eligibility Requirements for Applicants for a Certificate
or Placement on the Board's Non-Certified Technician General Reg-

istry).
(h) Renewal.

(1) The training program director shall be responsible for
renewing the approval of the training program on or before the anniver-
sary date of the initial application.

(2) Failure to submit the renewal form and renewal fee will
result in the expiration of the training program's approval. In the case
that the approval is expired, to obtain a new approval, the training pro-
gram must reapply meet all requirements for approval under this sec-
tion.

(3) A training program which does not renew the approval
shall cease representing the program as an approved training program.
The program director shall notify currently enrolled students that the

cation for the training program must demonstrate that the instructors
meet the qualifications. No application for individual instructor ap-

proval is required.

(2) An LMRT may not teach, train, or provide clinical in-
struction in a portion of a training program which is different from the
LMRT's level of certification. An LMRT holding a limited certificate in
the chest and extremities categories may not participate in the portion
of a training program relating to radiologic procedures of the spine. The
LMRT may participate in the portions of the training program which
are of a general nature and those specific to the specific categories on
the limited certificate.

(d) Training requirements for PMAs.

(1) In order to successfully complete a program, a PMA
must complete the following training:

(A) radiation safety and protection for the patient, self,
and others--5 classroom hours and 5 out of classroom hours;

(B) radiographic equipment used in podiatric medicine,
including safety standards, operation, and maintenance--1 classroom
hour and 2 out of classroom hours;

(C) podiatric radiologic procedures, imaging produc-
tion and evaluation--1 classroom hour and 4 out of classroom hours;

training program is no longer approved under this section. The noti-
fication shall be in writing and must be issued within ten days of the
expiration of the approval.

§$194.14.  Alternate Training Requirements for Podiatric Medical As-

and

(D) methods of patient care and management essential
to radiologic procedures, excluding CPR, BCLS, ACLS and similar
subjects--1 classroom hour and 1 out of classroom hour.

sistants.

(a) General. This section sets out the minimum training stan-
dards of podiatric medical assistants (PMAs).

(b) Instructor direction required. All hours of the training pro-
gram completed for the purposes of this section must be live and inter-
active and directed by an instructor approved by the board. Distance
learning activities and audiovisual teleconferencing may be utilized,
provided these include two-way, interactive communications which are
broadcast or transmitted at the actual time of occurrence. Appropriate
on-site supervision of persons participating in the distance learning ac-
tivities or teleconferencing shall be provided by the approved training
program. No credit will be given for training completed by self-di-
rected study or correspondence. The provisions of this subsection shall
not apply to the out of classroom training requirements for podiatric
medical assistants.

(1) Before a PMA performs a radiologic procedure, the

(2) Successful completion of PMA training allows the
PMA to perform radiologic procedures only under the instruction or
direction of a podiatrist.

(3) The out of classroom training hours require successful
completion of learning objectives approved by the board as verified by
the supervising podiatrist.

(e) Application procedures for training programs. The board
shall use the same process as described in §194.13 of this chapter.

(f) _ Process for approval or denial. The process for approval or
denial of applications for program approval are subject to the proce-
dures outlined in §194.6(g) of this chapter.

$194.15.  Bone Densitometry Training.

(a) The provisions of this section do not apply to a person who
is certified or registered under the Act, a practitioner, a registered nurse,
a physician assistant, or other licensed or certified person who is autho-

PMA must complete the hours stated in subsection (d) of this sec-

rized to operate a bone densitometry unit which utilizes x-radiation.
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(b) A person who operates a bone densitometry unit(s) which
utilizes x-radiation who is in compliance with this section is not re-

(A) Each individuals named in the application as hired
or employed to perform radiologic procedures under the hardship ex-

quired to obtain a hardship exemption as long as the person is not per-

emption must:

forming radiologic procedures other than bone densitometry.

(c) A person who operates a bone densitometry unit(s) which

(i) graduate from high school or its equivalent as de-
termined by the Texas Education Agency;

utilizes x-radiation must have proof that the person is a certified den-
sitometry technologist in good standing with the International Society
for Clinical Densitometry (ISCD), or have successfully completed the
ARRT bone density exam or has completed at least 20 hours of training

(ii) _attain at least 18 years of age;

(iii) provide a complete and legible set of finger-
prints, on a form prescribed by the board, to the board or to the

as follows:

(1) 16 hours of specific training using bone densitometry
equipment utilized x-radiation, presented by a medical radiologic tech-
nologist (MRT) or an equipment applications specialist knowledgeable
of the specific equipment to be utilized; and

(2) 4 hours of radiation safety and protection training for
the patient, operator and others. The training shall be presented by an

Department of Public Safety for the purpose of obtaining criminal
history record information from the Department of Public Safety and
the Federal Bureau of Investigation;

(iv) be mentally and physically able to perform ra-
diologic procedures; and

(v) be of good professional character as defined un-
der §194.2 of this chapter (relating to Definitions).

MRT or a licensed medical physicist. A person must complete the 4
hours of radiation safety and protection training every 2 years.

(d) Documentation of operator training must be kept on site.
$194.16.  Hardship Exemptions.

(a) General.

(1) A hospital, federally qualified health center (FQHC) as
defined by 42 U.S.C. Section 1396d, or practitioner may apply to the
board for a hardship exemption from employing an MRT, LMRT, or
NCT.

(2) The applicant must demonstrate a hardship in employ-
ing an MRT, LMRT, or NCT, and must provide information indicating
that the individuals who will perform radiologic procedures meet the
minimum requirements as described in subsection (b)(5) of this sec-
tion.

(3) The applicant shall not allow the individual(s) named in
the application to perform a radiologic procedure until the board grants
a hardship exemption.

(4) A hardship exemption granted by the board does not
constitute licensure, certification, registration, or authorization to per-
form a dangerous or hazardous radiologic procedure or mammography.

(5) No more than seven individuals will be allowed to per-
form radiologic procedures under the hardship exemption, if granted.

(b) Required application materials.

(1) The applicant must apply for a hardship on the forms
prescribed by the board and must be accompanied by the appropriate
fee, as provided under chapter 175 of this title (relating to Fees and
Penalties). The date of application shall be the date the application and
application fee is postmarked. If there is no visible postmark, or if the
application is hand-delivered, the application date shall be the date the
board receives the application.

(2) The application must be accompanied by documenta-
tion clearly indicating that the applicant is a licensed hospital, FQHC,
or practitioner. A copy of the current hospital license, certificate of
qualification issued to the FQHC, or current license of the practitioner
shall be acceptable documentation.

(3) If the application is from a hospital or FQHC, the ad-
ministrator or chief executive officer of the hospital or FQHC must sign
the application form. If the applicant is a practitioner, the practitioner
must sign the application form.

(4) The applicant must meet the following requirements:

(B) The applicant must meet one or more of the follow-
ing requirements:

(i) _if the applicant is unable to attract or retain an
MRT or LMRT, a sworn affidavit describing the reasons the applicant
is unable attract and retain an MRT or LMRT at a comparable salary
for the area, the applicant's attempts to attract and retain an MRT or
LMRT, evidence of recruiting efforts during the 30-day period prior to
application for the hardship exemption, and copies of advertisements
to hire an MRT or LMRT;

(ii) _if the applicant is located more than 200 high-
way miles from the nearest school of medical radiologic technology
approved in accordance with §194.12 of this chapter (Standards for the
Approval of Certificate Program Curricula and Instructors) or §194.13
of this chapter (relating to Mandatory Training Programs for Non-Cer-
tified Technicians), a sworn affidavit describing in narrative form the
physical address of the nearest school of medical radiologic technol-
ogy; the physical address of the applicant hospital, FQHC, or primary
practice location of the practitioner; and the actual distance in highway
miles between the school and the applicant hospital, FQHC, or practi-
tioner's primary practice. The applicant shall include a map of the area
clearly indicating the locations of each entity;

(iii) _ if the nearest school of medical radiologic tech-
nology approved in accordance with §194.12 and §194.13 of this chap-
ter has a waiting list of school applicants due to a lack of faculty or
space, a sworn affidavit from the applicant indicating that admissions
to the school are pending because of a lack of faculty or space;

(iv) _if the applicant's need for graduates in medical
radiologic technology exceeds the number of graduates from the near-
est school of medical radiologic technology approved in accordance
with §194.12 of this chapter, a sworn affidavit from the applicant in-
dicating that the number of graduates from the nearest school does not
meet the applicant's needs for radiologic technologists;

(v) if emergency conditions have occurred during
the 90 days prior to making application for the hardship exemption,
a sworn affidavit from the applicant describing the emergency condi-
tions, the hardship(s) the emergency conditions have created and how
long the hardship(s) is anticipated to continue. For the purposes of this
subparagraph, emergency conditions may include a disaster, epidemic,
or other catastrophic event;

(vi) _if the applicant uses only a hand-held fluoro-
scope with a maximum operating capability of 65 kilovolts and 1 mil-
liampere, or a similar type of x-ray unit for imaging upper extremities
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only, at the location indicated on the application form and the appli-
cant believes that the radiation produced by the radiographic equip-

(1) nuclear medicine studies to include positron emission
tomography (PET);

ment represents a minimal threat to the patient and the operator of the
equipment, the following is required to be submitted:

(1) acopy of the current certificate of registration

(2) administration of radio-pharmaceuticals; administra-
tion does not include preparation or dispensing except as regulated
under the authority of the Texas State Board of Pharmacy;

for radiation machine issued by DSHS; and

(1) a sworn affidavit describing the equipment

(3) radiation therapy, including simulation, brachytherapy
and all external radiation therapy beams including Grenz rays:

used; the types of radiographs performed; the training completed by the
operator of the equipment within the 24-month period prior to applica-
tion or reapplication for a hardship exemption; the date(s) the training
was completed by the operator; the radiation safety measures taken for

(4) computed tomography (CT) or any variation thereof;

(5) interventional radiographic procedures, including an-
giography, unless performed by an LMRT with a certificate issued in

the patient, operator and others; the level or amount of supervision pro-

the cardiovascular category;

vided by an MRT or a practitioner(s) to the operator while performing
the radiographic procedure; and the equipment manufacturer's specifi-
cations for the diagnostic radiographic equipment utilized at the loca-
tion indicated on the application form, including the maximum operat-
ing capability.

(5) All application materials and information are subject to
verification by the board.

(6) The board shall send a written notice listing the addi-
tional materials required to an applicant whose application is incom-
plete. An application not completed within 30 days after the date of
the written notice shall be invalid unless the applicant has advised the
board of a valid reason for the delay.

(c) Application approval. If granted by the board, a letter of
exemption shall be issued for a period of one year.

(d) The process for approval or denial of applications for pro-
gram approval are subject to the procedures outlined in §194.6(g) of
this chapter (relating to Procedural Rules and Minimum Eligibility Re-
quirements for Applicants for a Certificate or Placement on the Board's

(6) fluoroscopy unless performed by an LMRT with a cer-
tificate issued in the cardiovascular category; and

(7) cineradiography (including digital acquisition tech-
niques), unless performed by an LMRT with a certificate issued in the
cardiovascular category.

(c) Hazardous procedures. Unless otherwise noted, the list of
hazardous procedures which may only be performed by a practitioner
or MRT are:

(1) conventional tomography;

(2) skull radiography, excluding anterior-posterior/poste-
rior-anterior (AP/PA), lateral, Townes, Caldwell, and Waters views;

(3) portable x-ray equipment;

(4) spine radiography, excluding AP/PA, lateral and lateral
flexion/extension views;

(5) shoulder girdle radiographs, excluding AP and lateral
shoulder views, AP clavicle and AP scapula;

Non-Certified Technician General Registry). An applicant whose ap-
plication has been disapproved §194.6(g) of this chapter shall be per-
mitted to reapply after a period of not less than one year from the date
of the disapproval and shall submit a new application and supporting
information. The applicant may reapply for an exemption any time the
basis for the exemption application changes.

(e) Reapplication for hardship exemption.

(1) The hospital, FQHC, or a practitioner must reapply an-

(6) pelvic girdle radiographs, excluding AP or PA views;

(7) sternum radiographs; and

(8) radiographic procedures which utilize contrast media;

(9) pediatric radiography, excluding extremities, unless
performed by an LMRT with the appropriate category. Pediatric stud-
ies must be performed with radioprotection so that proper collimation
and shielding is utilized during all exposures sequences during pedi-

nually for the exemption and meet the then current requirements for a

atric studies. If an emergency condition exists which threatens serious

hardship exemption.

(2) A hospital, FQHC, or a practitioner who does not reap-
ply for an exemption shall not allow a person to perform a radiologic
procedure unless the person is a practitioner, MRT, LMRT, or NCT.

$194.17.  Dangerous or Hazardous Procedures.

(a) General. This section identifies radiologic procedures
which are dangerous or hazardous and may only be performed by
a practitioner, medical radiologic technologist (MRT) or limited
medical radiologic technologist (LMRT). A person trained under

bodily injury, protracted loss of use of a bodily function or death of a
pediatric patient unless the procedure is performed without delay, or
if other extenuating circumstances deemed by the practitioner exist,
a pediatric radiographic procedure is also excluded. The emergency
condition or extenuating circumstance must be documented by the
ordering practitioner in the patient's clinical record and the record must
document that a regularly scheduled MRT, LMRT, RN or physician
assistant is not reasonably available to perform the procedure.

(d) Performance of a hazardous procedure by an LMRT. An
LMRT may perform a radiologic procedure listed in subsection (c) of

§194.13 of this chapter (relating to Mandatory Training Programs

this section only if the procedure is within the scope of the LMRT's cer-

for Non-Certified Technicians) or §194.14 of this chapter (relating to

tification, as described in §194.6 of this chapter (relating to Procedural

Alternate Training Requirements for Podiatric Medical Assistants) is

Rules and Minimum Eligibility Requirements for Applicants for a Cer-

not an MRT, LMRT or otherwise certified under the Act and shall not

tificate or Placement on the Board's Non-Certified Technician General

perform a dangerous or hazardous procedure identified in this section

Registry).

unless expressly permitted by this section.

(b) Dangerous procedures. Except as otherwise provided in

(e) Performance of a dangerous or hazardous procedure by a
practitioner. This section does not authorize a practitioner to perform

this chapter, the list of dangerous procedures which may only be per-

a radiologic procedure which is outside the scope of the practitioner's

formed by a practitioner or MRT are:

license.
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(f) Dental radiography. This section does not apply to a radi-
ologic procedure involving a dental x-ray machine, including panarex

(j) No educational or training program shall advertise an em-
ployment agency under the same name or a confusingly similar name

or other equipment designed and manufactured only for use in dental

or at the same location as the educational or training program. No rep-

radiography.

(g) Mammography. In accordance with the Health and Safety
Code, §401.421 et seq, mammography is a radiologic procedure which

resentative shall solicit students for a program through an employment
agency.

§194.19. Direct Supervision of a Student Required.

may only be performed by an MRT who meets the qualifications set out
in 25 TAC Chapter 289 (relating to Radiation Control) of the Radiation
Control Program rules specific to mammography. Mammography shall
not be performed by an LMRT, an NCT, or any other person.

(h) Student performance of dangerous or hazardous proce-
dures. The procedures identified in this section are not considered
dangerous and hazardous for purposes of §601.056(a) of the Act if the
person performing the procedures is a student enrolled in a program
which meets the minimum standards adopted under §601.056 of
the Act and if the person is performing radiologic procedures in an
academic or clinical setting as part of the program. Therefore, such
students may perform these procedures in such settings. Students may
not perform procedures in an employment setting.

§194.18.  Advertising or Competitive Bidding.

(a) A person, including a medical radiologic technologist, who
is not certified under the Act shall not use the word "medical radiologic
technologist", on any sign, display, or other form of advertising unless
the person is expressly exempt from the certification requirement.

(b) A certificate or permit holder shall not use advertising that
is false, misleading, or deceptive, as defined under §164.3 of this chap-
ter (relating to Misleading or Deceptive Advertising) under this title.

(c) When an assumed name is used in a person's practice as
a medical radiologic technologist, limited medical radiologic technol-
ogist, or non-certified technician, the individual's legal name or cer-
tificate or permit number must be listed in conjunction with the as-
sumed name. An assumed name used by a medical radiologic technol-
ogist, limited medical radiologic technologist, or non-certified techni-
cian must not be false, misleading, or deceptive.

(d) A limited medical radiologic technology educational pro-
gram or a training program for non-certified technicians shall not make
false, misleading, or deceptive statements concerning the activities or
programs of another limited medical radiologic technology education
program or a training program for non-certified technicians.

(e) A limited medical radiologic technology educational pro-
gram or a training program for non-certified technicians shall not main-

During a student's completion of a radiologic procedure, a practitioner
must be physically present and immediately available.

$194.20. Identification Requirements.

An individual certified, registered, or otherwise permitted by the board
shall keep the individual's certificate, registration, or permit available
for inspection at the individual's primary place of business and shall,
when engaged in professional activities, wear a name tag identifying
the individual and providing the designated authority under which the
procedures are performed.

§194.21.  Scope of Practice.

(a) NCTs.

(1) NCTsregistered under §194.13 of this chapter (relating
to Mandatory Training Programs for Non-Certified Technicians) may
not perform a dangerous or hazardous procedure as set out in §194.17
of this chapter (relating to Dangerous or Hazardous Procedures).

(2) All NCTs may only perform radiologic procedures un-
der the supervision and direction of a practitioner, and must comply
with all applicable statutes and rules under the laws governing the prac-
tice of the practitioner.

(b) LMRTs. Persons holding a limited certificate in one or
more categories may not perform radiologic procedures involving the
use of contrast media, utilization of fluoroscopic equipment, mammog-
raphy, tomography, portable radiography, nuclear medicine, and/or ra-
diation therapy procedures. However, a person holding a limited cer-
tificate in the cardiovascular category may perform radiologic proce-
dures involving the use of contrast media and/or ionizing radiation for
the purposes of diagnosing or treating a disease or condition of the car-
diovascular system. Holding a limited certificate in all categories shall
not be construed to mean that the holder of the limited certificate has
the rights, duties, and privileges of a general certificate holder.

$194.22.  Grounds for Denial of Certificate, Registration, or Other
Approval, and for Disciplinary Action.

(a) Theboard may refuse to issue a certificate or other approval
to any person and may, following notice and a hearing, take disciplinary

tain, advertise, solicit for or conduct any course of instruction intended

or remedial action against any individual who commits a violation un-

to qualify a person for certification or placement on the registry with-

der §601.052 and §601.302 of the Act.

out first obtaining approval from the board.

(f) Advertisement by an educational or training program seek-

(b) Chapter 190 of this title (relating to Disciplinary Guide-
lines) shall apply to individuals regulated under this chapter to be used

ing prospective students must clearly indicate that training is being of-

as guidelines for the following areas as they relate to the denial of cer-

fered, and shall not, either by actual statement, omission, or intimation,

tification, registration, or other authorization related to the provisions

imply that prospective employees are being sought.

(g) Advertisements seeking prospective students must include
the full and correct name of the educational or training program.

(h) No statement or representation shall be made to prospec-
tive or enrolled students that employment will be guaranteed upon com-
pletion of any program or that falsely represents opportunities for em-

ployment.
(1) No statement shall be made by an educational or training

program that it has been accredited unless the accreditation is that of
an appropriate nationally recognized accrediting agency published by

of this chapter or disciplinary action of a such individuals:

(1) unprofessional conduct;

(2) disciplinary action by state boards; and

(3) aggravating and mitigating factors.

(c) Ifthe provisions of Chapter 190 of this title conflict with the
Act or rules under this chapter, the Act and provisions of this chapter
shall control.

(d) In addition to the actions outlined under Chapter 190 of
this title, engaging in unprofessional conduct includes the following,

the United States Office of Education.

but is not limited to:
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(1) making any misleading, deceptive, or false representa-

in an abusive or assaultive, disruptive manner towards a patient or the

tions in connection with service rendered;

(2) commits an act that is prohibited by state, federal, or
local law connected to the practice of radiologic technology;

(3) performing a radiologic procedure on a patient or client
which has not been authorized by a practitioner;

(4) aiding or abetting a person in violating the Act or rules
adopted under the Act;

(5) any practice or omission that fails to conform to ac-

patient's family or representatives or medical personnel that interferes
with patient care or could be reasonably expected to adversely impact
the quality of care rendered to a patient.

(e) An education program engages in unprofessional conduct
if the program, including its employees or agents, violates any of the
provisions of subsection (a) - (d) of this section or if the program:

(1) makes any misleading, deceptive, or false representa-
tions in connection with an application for approval of an education
program, or allows an agent of the program to do so to related to any

cepted principles and standards of the medical radiologic technology

application for approval connected to the program;

profession;
(6) performing or attempting to perform radiologic proce-

(2) violates state or federal law related to operation of the
program;

dures or medical procedures which relate to or are necessary for the per-
formance of a radiologic procedure in which the person is not trained by
experience or education or in which the procedure is performed with-
out appropriate supervision;

(7) performing a radiologic procedure which is not within
the scope of a certificate or other authorization to perform radiologic
procedures, as set out in §194.21 of this chapter (relating to Scope of

(3) aids or abets a person in violating the Act or rules
adopted under the Act; or

(4) abandons an approved education program with cur-
rently enrolled students.

(f) The board may take disciplinary action against a student for
intentionally practicing radiologic technology without direct supervi-

Practice);

(8) failing to adequately supervise a person in the perfor-
mance of radiologic procedures;

(9) engaging in, providing, or making false or misleading
information or representations, including but not limited to:

(A) impersonating or acting as a proxy for an exami-
nation candidate for any examination required for certification under
§194.6 of this chapter (relating to Procedural Rules and Minimum Eli-
gibility Requirements for Applicants for a Certificate or Placement on
the Board's Non-Certified Technician General Registry), or continuing
education required under §194.7 of this chapter (relating to Biennial
Renewal of Certificate or Placement on the Board's General Registry
for Non-Certified Technicians Generally);

(B) concerning services rendered or status of certifica-
tion or registration, including those that are conferred by certification
bodies, or by another country, state, territory, or the District of Colum-
bia;

(C) offering to provide education or training relating to
radiologic technology;

(10) obtaining, attempting to obtain, or assisting another to
obtain certification or placement on the registry by bribery or fraud,
or allowing another individual to use the certificate or permit holder's
name, certificate, or other professional credentials;

(11) failing to cooperate with the board or interfering with
an investigation or disciplinary proceeding by willful misrepresenta-
tion of facts to the board or its authorized representative or by use of
threats or harassment against any person;

(12) defaulting on child support payments, as provided un-
der Chapter 232 of the Texas Family Code, Texas Guaranteed Student
Loan Corporation guaranteed student loan, as provided in the Texas
Education Code, §57.491, or a non TGSLC-guaranteed student loan,
as provided in the Texas Occupations Code, §56.003;

(13) knowingly concealing information relating to enforce-
ment of the Act or this chapter; or

(14) engaging in sexual contact or sexually inappropriate

sion. For the purposes of this subsection, "intentionally" is defined as
knowing or having reason to know that the physical presence and di-
rect and continuous observation of a supervising MRT or practitioner
is required during the performance of the radiologic procedure.

(g) Indetermining the appropriate action to be imposed in each
case, the board shall take into consideration the following factors:

(1) the severity of the offense;

(2) the danger to the public;

(3) the number of repetitions of offenses;

(4) the length of time since the date of the violation;

(5) the number and type of previous disciplinary cases filed
against the person or program;

(6) the length of time the person has performed radiologic
procedures;

(7) the length of time the education program has been ap-

proved;

(8) the actual damage, physical or otherwise, to the patient
or student, if applicable;

(9) the deterrent effect of the penalty imposed,

(10) the effect of the penalty upon the livelihood of the per-
son or program,
(11) any efforts for rehabilitation; and

(12) any other mitigating or aggravating circumstances.

§194.23.

This section sets out the guidelines and criteria related to the board's
authority to deny certification, registration, other approval, or to take
disciplinary action based upon a person's criminal background.

Criminal Backgrounds.

(1) The board may suspend or revoke any certificate, dis-
qualify a person from receiving any certificate, or deny to a person the
opportunity to be examined for a certificate if the person is convicted of
or subject to a deferred adjudication, enters a plea of nolo contendere
or guilty to a felony or misdemeanor, and if the crime directly relates

behavior or comments directed toward or with a patient, or behaving

to the duties and responsibilities of a certificate or permit holder.
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(2) Inconsidering whether a pleading of nolo contendere or

§194.25. Procedure.

a criminal conviction directly relates to the occupation of a certificate
holder, the board shall consider:

(A) the nature and seriousness of the crime;

(B) the relationship of the crime to the purposes for cer-
tification; and

(C) the extent to which a certification might offer an
opportunity to engage in further criminal activity of the same type as
that which the person previously has been involved.

(3) The following felonies and misdemeanors apply to any
certificate because these criminal offenses indicate an inability or a ten-
dency to be unable to perform as a certificate holder:

(A) the misdemeanor of knowingly or intentionally act-
ing as a certificate holder without a certificate under the Act;

(B) any misdemeanor and/or felony offense defined as
a crime of moral turpitude by statute or common law;

(C) a misdemeanor or felony offense involving:
(i) forgery;

(it) _tampering with a governmental record;

(iii)  delivery, possession, manufacturing, or use of
controlled substances and dangerous drugs;

(D) a misdemeanor or felony offense under various ti-
tles of the Texas Penal Code:

(i) Title 5 concerning offenses against the person;

(it) _Title 7 concerning offenses against property;

(iii)  Title 9 concerning offenses against public order

and decency;

(iv) Title 10 concerning offenses against public
health, safety, and morals; and

(v) _Title 4 concerning offenses of attempting or con-
spiring to commit any of the offenses in this subsection;

(4) The misdemeanors and felonies listed in paragraph (3)
of this subsection are not exclusive. The Board may consider other
particular crimes in special cases in order to promote the intent of the
Act and these sections.

$194.24.  Administrative Penalties.

(a) Pursuant to §601.351 of the Act, the board by order may
impose an administrative penalty against a person regulated under the
Act who violates the Act or a rule or order adopted under the Act.

(b) The penalty for each violation may be in an amount not to

Chapter 187 of this title (relating to Procedural Rules) shall govern
procedures relating to persons subject to the Act where applicable. If
the provisions of Chapter 187 of this title conflict with the Act or rules
under this chapter, the Act and provisions of this chapter shall control.

§194.26. Compliance.

Chapter 189 of this title (relating to Compliance Program) shall be ap-
plied to persons subject to the Act and who are under board orders and
remedial plans. If the provisions of Chapter 189 of this title conflict
with the Act or rules under this chapter, the Act and provisions of this
chapter shall control.

§194.27.  Reissuance of Certificate or Permit Following Revocation.

(a) The applicant must complete in every detail the application
for reissuance of a certificate, registration, or permit following revoca-
tion including payment of the required application fee.

(b) The applicant must appear before the board to state the rea-
sons for the request for reissuance of certificate, registration, or permit.

(c) Application for reissuance of a certificate, registration, or
permit following revocation cannot be considered more often than an-
nually.

(d) Reissuance of a certificate, registration, or permit follow-

ing revocation shall be at the discretion of the board upon a showing
by the applicant that reissuance is in the best interest of the public.

(e) A person may not apply for reissuance of a certificate, reg-
istration, or permit that was revoked before the first anniversary date
on which the revocation became effective.

§194.28.  Complaints.

Chapter 178 of this title (relating to Complaints) shall govern individu-
als subject to the Act with regard to procedures for the initiation, filing
and appeals of complaints and methods of notification for filing com-
plaints with the agency. If the provisions of Chapter 178 of this title
conflict with the Act or rules under this chapter, the Act and provisions
of this chapter shall control.

§194.29. Investigations.

(a) Confidentiality. All complaints, adverse reports, investi-
gation files, other investigation reports, and other investigative infor-
mation in the possession of, or received, or gathered by the board, the
Medical Board, or such boards' employees or agents relating to a cer-
tificate, registration, permit, or an application for such approval, or a
criminal investigation or proceeding are privileged and confidential and
are not subject to discovery, subpoena, or other means of legal compul-
sion for their release to anyone other than the board, the Medical Board,
or the boards' employees or agents involved in discipline of individuals
subject to the Act.

exceed $1,000. Each day a violation continues or occurs is a separate
violation for purposes of imposing a penalty.

(c¢) The amount of the penalty shall be based on the following

(b) Patient identity. In any disciplinary investigation or pro-
ceeding regarding an individual subject to the Act and conducted under
or pursuant to the Act, the board shall protect the identity of any patient

factors set forth under §601.352(b) of the Act:

(1) the seriousness of the violation;

(2) the history of previous violations;

(3) the amount necessary to deter a future violation;

(4) efforts made to correct the violation; and

(5) any other matter that justice may require.

whose medical records are examined and utilized in a public proceed-
ing except for those patients who testify in the public proceeding or
who submit a written release in regard to their records or identity.

(c) Permitted disclosure of investigative information. Inves-
tigative information in the possession of the board, the Medical Board,
or its employees or agents which relates to licensee discipline and in-
formation contained in such files may not be disclosed except in the
following circumstances:
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(1) a licensing authority in another state or country in
which the certificate holder or person is licensed, certified, or permitted

(F) medical records indicating that a person subject to
the Act has an illness or condition which results in the inability to func-

or has applied for a license, certification, or permit; or

(2) amedical peer review committee reviewing:

(A) an application for privileges; or

(B) the qualifications of the certificate holder or person
with respect to retaining privileges; and

(C) toother persons if required during the investigation.

tion properly in his or her practice; or

(G) actions or statements by a person subject to the Act
at a hearing conducted by the Board that gives the Board reason to
believe that the person has an impairment.

(3) Upon presentation to the Executive Director of prob-
able cause, the board authorizes the Executive Director to write the
person requesting that he or she submit to a physical or mental exam-

(d) Ifinvestigative information in the possession of the board,
the Medical board, or an employee or agent of the board or medical
board indicates that a crime may have been committed, the board or
Medical board, as appropriate, shall report the information to the proper
law enforcement agency. The board and Medical board shall cooper-
ate with and assist each law enforcement agency conducting a criminal
investigation of a person subject to the Act by providing information

ination within 30 days of the receipt of the letter from the Executive
Director. The letter shall state the reasons for the request for the men-
tal or physical examination, the physician or physicians the Executive
Director has approved to conduct such examinations, and the date by
which the examination and the results are to be received by the Board.

(4) If the person to whom a letter requiring a mental or
physical examination is sent refuses to submit to the examination, the

relevant to the investigation. Confidential information disclosed to a

board, through its Executive Director, shall issue an order requiring the

law enforcement agency under this subsection remains confidential and

person to show cause why he or she should not be required to submit

may not be disclosed by the law enforcement agency except as neces-

to the examination and shall schedule a hearing on the order not later

sary to further the investigation.

(e) Complaints. The board shall keep information on file about
each complaint filed with the board, consistent with the Act. Ifa written
complaint is filed with the board that the board has the authority to
resolve relating to a person subject to the Act, the board, at least as

than the 30 days after the date on which the notice of the hearing is
provided to the person. The person shall be notified by either personal
service or certified mail with return receipt requested.

(5) At the show cause hearing provided in for in paragraph
of this subsection, a panel of the board's representatives shall deter-
(4) of this subsecti 1 of the board' i hall d

frequently as quarterly and until final determination of the action to be

mine whether the person shall submit to an evaluation or that the matter

taken relative to the complaint, shall notify in a manner consistent with

shall be closed with no examination required.

the Act the parties to the complaint of the status of the complaint unless
the notice would jeopardize an active investigation.

(f) Renewal of certificates, registration, or permits. A certifi-

(A) Atthe hearing, the person and his or her attorney, if
any, are entitled to present testimony and other evidence showing that
he or she should not be required to submit to the examination.

cate, registration, or permit holder shall furnish a written explanation
of his or her answer to any question asked on the application for cer-
tificate, registration, or permit renewal, if requested by the board. This
explanation shall include all details as the board may request and shall
be furnished within 14 days of the date of the board's request.

§ 194.30. Impaired Individuals.
(a) Mental or physical examination requirement.

(1) The board may require a person subject to the Act to
submit to a mental and/or physical examination by a physician or physi-
cians designated by the board if the board has probable cause to believe
that the person is impaired. Impairment is present if one appears to
be unable to practice radiologic technology with reasonable skill and
safety to patients by reason of age, illness, drunkenness, excessive use
of drugs, narcotics, chemicals, or any other type of material; or as a
result of any mental or physical condition.

(2) Probable cause may include, but is not limited to, any
one of the following:

(A) sworn statements from two people, willing to tes-
tify before the board, the medical board, or the State Office of Admin-
istrative Hearings that the person subject to the Act is impaired ;

(B) evidence that a person subject to the Act left a treat-
ment program for alcohol or chemical dependency before completion

of that program;

(C) evidence that a person subject to the Act is guilty of
intemperate use of drugs or alcohol;

(D) evidence of repeated arrests of a person subject to
the Act for intoxication;

(E) evidence of recurring temporary commitments of a
person subject to the Act to a mental institution;

(B) If, after consideration of the evidence presented at
the show cause hearing, the panel determines that the person shall sub-
mit to an examination, the board's representatives shall, through the
Executive Director, issue an order requiring the examination within 60
days after the date of the entry of the order requiring examination. The
individual is entitled to cross-examine an expert who offers testimony
at hearing before the board.

(C) If the panel determines that no such examination is
necessary, the panel will withdraw the request for examination.

(D) The results of any board-ordered mental or physi-
cal examination are confidential shall be presented to the board under
seal for it to take whatever action is deemed necessary and appropriate
based on the results of the mental or physical examination. The indi-
vidual required to take the examination shall be provided the results of
an examination and given the opportunity to provide a response at least
30 days before the board takes action.

(6) In fulfilling its obligations under §601.052 of the Act,
the board shall refer the affected individual to the most appropriate
medical specialist for evaluation. The board may not require a person
to submit to an examination by a physician having a specialty specified
by the board unless medically indicated. The board may not require an
individual to submit to an examination to be conducted an unreasonable
distance from the person's home or place of business unless he or she
resides and works in an area in which there are a limited number of
physicians able to perform an appropriate examination.

(7)  The guidelines adopted under this subsection do not im-
pair or remove the board's power to make an independent certifica-
tion, registration, permitting, or disciplinary decision unless a tempo-
rary suspension is convened.
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(b) Chapter 180 of this title (relating to Texas Physician Health

lacking some of the required data, the additional information may be

Program and Rehabilitation Orders) shall be applied to individuals sub-

legibly written on the order or agreement.

ject to the Act and who are believed to be impaired and eligible for the
Texas Physician Health Program.

§194.31.  Third Party Reports to the Board.

(a) Any individual regulated by the Act shall report relevant
information to the board related to the acts of any certificate, registra-
tion, or permit holder issued under the Act and practicing in this state
if, in the opinion of the person that the certificate, registration, or per-
mit holder poses a continuing threat to the public welfare through his
or her practice in radiologic technology. The duty to report under this
section shall not be nullified through contract.

(b) Reporting a Continuing Threat to the Public.

(1) Relevant information shall be reported to the board in-
dicating that an individual who is regulated by the Act poses a contin-
uing threat to the public welfare and shall include a narrative statement
describing the time, date, and place of the acts or omissions on which
the report is based.

(2) A report that an individuals practice of radiologic tech-
nology constitutes a continuing threat to the public welfare shall be
made to the board as soon as possible after the individual involved
reaches that conclusion and is able to assemble the relevant informa-
tion.

(c) Reporting Professional Liability Claims.

(1) Reporting responsibilities. The reporting form must be
completed and forwarded to the board for each defendant who is reg-
ulated by the Act and against whom a professional liability claim or
complaint has been filed. The information is to be reported by insur-
ers or other entities providing professional liability insurance for the
individual. If a nonadmitted insurance carrier does not report or if the
individual has no insurance carrier, reporting shall be the responsibility
of the regulated individual.

(2) Separate reports required and identifying information.
One separate report shall be filed for each defendant insured. When
Part Il is filed, it shall be accompanied by the completed Part I or other
identifying information as described in paragraph (4)(A) of this sub-
section.

(3) Time frames and attachments. The information in Part
I of the form must be provided within 30 days of receipt of the claim
or suit. A copy of the claim letter or petition must be attached. The
information in Part Il must be reported within 105 days after disposition
of the claim. Disposed claims shall be defined as those claims where a
court order has been entered, a settlement agreement has been reached,
or the complaint has been dropped or dismissed.

(4) Alternate reporting formats. The information may be
reported either on the form provided or in any other legible format
which contains at least the requested data.

(A) Ifthe reporter elects to use a reporting format other
than the board's form for data required in Part II, there must be enough
identification data available to staff to match the closure report to the
original file. The data required to accomplish this include:

(i) name and certificate, registration, or permit num-
ber of defendant(s); and

(i) name of plaintiff.

(B) A court order or a copy of the settlement agreement
is an acceptable alternative submission for Part II. An order or settle-
ment agreement should contain the necessary information to match the
closure information to the original file. If the order or agreement is

(5) Penalty. Failure by a licensed insurer to report under
this section shall be referred to the Texas Department of Insurance.

(6) Definition. For the purposes of this subsection, a pro-
fessional liability claim or complaint shall be defined as a cause of ac-
tion against a person subject to the Act for treatment, lack of treatment,
or other claimed departure from accepted standards of health care or
safety which proximately results in injury to or death of the patient,
whether the patient's claim or cause of action sounds in tort or con-
tract.

(7) Claims not required to be reported. Examples of claims
that are not required to be reported under this chapter but which may
be reported include, but are not limited to, the following:

(A) product liability claims (i.e. where an individual
subject to the Act invented a device which may have injured a patient
but the individual has had no personal interaction with the specific pa-
tient claiming injury by the device);

(B) antitrust allegations;

(C) allegations involving improper peer review activi-

ties;

(D) civil rights violations; or

(8) Voluntary Reporting. Claims that are not required to be
reported under this chapter may, however, be voluntarily reported.

(9) Reporting Form. The reporting form shall be as fol-

lows:
Figure: 22 TAC §194.31(c)(9)

(10) Professional Liability Suits and Claims. Following re-
ceipt of a notice of claim letter or a complaint filed in court against a
individual subject to the Act that is reported to the board, the individual
shall furnish to the board the following information within 14 days of
the date of receipt of the board's request for said information:

(A) acompleted questionnaire to provide summary in-
formation concerning the suit or claim;

(B) a completed questionnaire to provide information
deemed necessary in assessing the individual's competency;

(C) information on the status of any suit or claim previ-
ously reported to either the board or the medical board.

(d) Immunity and Reporting Requirements. A person, health
care entity, medical peer review committee, or other entity that with-
out malice furnishes records, information, or assistance to the board is
immune from any civil liability arising from such act.

§194.32.  Duty to Report Certain Conduct to the Board.

A certificate, registration, or permit holder shall report the following to
the board within 30 days after the event:

(1) Any change of address;

(2) Incarceration in a state or federal penitentiary;

(3) Aninitial conviction, final conviction, or placement on
deferred adjudication, community supervision, or deferred disposition
for:

(A) a felony;

(B) a misdemeanor that directly relates to the directly
relates to the duties and responsibilities of a MRT, LMRT or NCT;

(C) a misdemeanor involving moral turpitude;
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(D) a misdemeanor under Chapter 22, Penal Code (re-

§194.34.  Purpose.

lating to assaultive offenses), other than a misdemeanor punishable by

The purpose of these rules is to implement the provisions of the Medi-

fine only;

(E) amisdemeanor on conviction of which a defendant
is required to register as a sex offender under Chapter 62, Code of Crim-
inal Procedure;

(F) a misdemeanor under §25.07, Penal Code (relating
to the violation of a protective order or a magistrate's order); or

(G) a misdemeanor under §25.071, Penal Code (relat-
ing to the violation of a protective order preventing offenses caused by
bias or prejudice); or

(4) Aninitial finding by the trier of fact of guilt of a felony

under:

(A) Chapter 481 or 483, Health and Safety Code (relat-
ing to offenses involving controlled substances and dangerous drugs);

(B) Section 485.033, Health and Safety Code (relating
to offenses involving inhalant paraphernalia); or

(C) the Comprehensive Drug Abuse Prevention and
Control Act of 1970 (21 U.S.C. §801 et seq.)

§194.33.

Voluntary Relinquishment or Surrender of Certificate or

cal Radiologic Technologist Certification Act, Texas Occupations Code
Chapter 601 ("the Act") applicable to non-certified radiologic techni-
cians or non-certified technicians.

$194.35.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Board--The Texas Medical Board.

(2) Non-certified technician (NCT) or registrant--A person
who is registered with the board and either:

(A) is listed on the current registry with the Texas De-
partment of State Health Services and meets one of the following qual-
ifications listed in clauses (i) and (ii) of this subparagraph;

(i) has completed a mandatory training program un-
der 25 Texas Administrative Code, §140.518 (relating to Mandatory
Training Programs for Non-Certified Technicians); or

(ii) _if the person is licensed as a physician assistant
in the State of Texas, has completed a mandatory training program un-
der 25 Texas Administrative Code, §140.518 or has met the alternate
training requirements under 25 Texas Administrative Code, §140.522

Permit

Pursuant to §601.305 of the Act, the board may accept the voluntary
relinquishment or surrender of a certificate or permit. Chapter 196 of

(relating to Alternate Training Requirements); or

(B) performs radiologic procedures for a physician to
whom a hardship exemption was granted by the Texas Department of

this title (relating to Voluntary Relinquishment or Surrender of a Med-

State Health Services within the previous year, as defined in 25 Texas

ical License) shall govern the voluntary relinquishment or surrender of

Administrative Code, §140.520 (relating to Hardship Exemptions).

a certificate or permit in a similar manner as that chapter applies to a
medical license. Section 194.6 of this chapter (relating to Procedural
Rules and Minimum Eligibility Requirements for Applicants for a Cer-
tificate or Placement on the Board's Non-Certified Technician General
Registry) shall govern reapplication after a voluntary relinquishment

(3) Supervision--Responsibility for and control of quality,
radiation safety and protection, and technical aspects of the application
of ionizing radiation to human beings for diagnostic purposes.

$§194.36.  Registration.

or surrender.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605520

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 305-7016

¢ ¢ ¢

SUBCHAPTER B. NON-CERTIFIED
TECHNICIANS SUPERVISED BY PHYSICIANS
22 TAC §§194.34 - 194.43

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §601.052, which provide authority
for the MRT Board to adopt rules as necessary to: regulate the
practice of medical radiologic technology; enforce the require-
ments set forth by, and perform its duties under Chapter 601 of
the Texas Occupations Code.

No other statutes, articles or codes are affected by this proposal.

(a) Any person in the State of Texas performing radiologic
procedures, as defined in §194.5 of this title (relating to Non-Certi-
fied Technician's Scope of Practice), under the supervision of a current
and active licensed Texas physician, must be registered with the Texas
Medical Board. The physician must also be registered with the board
to supervise the non-certified technician.

(b) This section does not apply to registered nurses or to per-
sons certified by the Department of State Health Services under the
Medical Radiologic Technologist Certification Act.

(c) An applicant shall apply for registration with the board on
a form provided by the board and shall pay the appropriate fee estab-
lished by the board. Each physician, who supervises a non-certified
technician, shall apply on a separate application form.

(d) Applicants shall be 18 years of age or older and either:

(1) provide proof of the applicant's registry with the Texas
Department of State Health Services and meet one of the following
qualifications listed in subparagraphs (A) and (B) of this paragraph:

(A) receive training and instruction as required in 25
Texas Administrative Code, §140.518 (relating to Mandatory Training
Programs for Non-Certified Technicians); or

(B) iflicensed as a physician assistant, receive training
and instruction as required in 25 Texas Administrative Code, §140.518
or meet the alternate training requirements in 25 Texas Administrative
Code, §140.522 (relating to Alternate Training Requirements); or

(2) perform radiologic procedures for a physician to whom
a hardship exemption was granted by the Texas Department of State
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Health Services within the previous year under 25 Texas Administra-

radiation as set forth in 25 TAC Chapter 289 (relating to Radiation

tive Code, §140.520 (relating to Hardship Exemptions). A person who

Control)

operates a bone densitometry unit(s) which utilizes x-radiation who is
in compliance with 25 Texas Administrative Code §140.521 (relating
to Bone Densitometry Training), however, is not required to obtain a
hardship exemption as long as the person is not performing radiologic
procedures other than bone densitometry.

$194.37.  Annual Renewal.
(a) Registrants shall renew the registration annually by:

(1) submitting a completed registration application;

(2) paying a fee, as specified by the board under Chapter
175 (relating to Fees and Penalties); and

(3) providing proof of the registrant's renewal of status on
the Texas Department of State Health Services registry or that the reg-
istrant is working under a physician hardship exemption, if applicable.

(b) If the registrant fails to comply with subsection (a) of this
section on or before the expiration date of the registration, the following
penalties as shown in paragraphs (1) and (2) of this subsection will be

§194.39.  Suspension, Revocation or Nonrenewal of Registration.

(a) The board may refuse to issue a registration to an applicant
and may, following notice of hearing and a hearing as provided for in
the Administrative Procedure Act, take disciplinary action against any
non-certified technician who:

(1) violates the Medical Practice Act, the rules of the Texas
Medical Board, an order of the board previously entered in a disci-
plinary proceeding, or an order to comply with a subpoena issued by
the board;

(2) violates the Medical Radiologic Technologist Certifi-
cation Act or the rules promulgated by the Texas Department of State
Health Services;

(3) violates the rules of the Texas Department of State
Health Services for control of radiation;

(4) obtains, attempts to obtain, or uses a registration by
bribery or fraud;

imposed:
(1) one to 90 days late--penalty fee set under §175.3(4) of

(5) engages in unprofessional conduct, including, but not
limited to, conviction of a crime, commission of any act that is in vi-

this title (relating to Penalties);

(2) over 90 days late the registrant may not renew his or
her registration, and the registration will be considered expired, unless
an investigation is pending. The registrant must submit a new applica-

olation of the laws of the State of Texas if the act is connected with
provision of health care, and commission of an act of moral turpitude;

(6) develops or has an incapacity that prevents the practice
of radiologic technology with reasonable skill, competence, and safety

tion and comply with the requirements and procedures for obtaining a

to the public as a result of:

permit.

(¢) The board by rule may adopt a system under which regis-
trations expire on various dates during the year. For the year in which
the expiration date is changed, registration fees payable on or before
January 1 shall be prorated on a monthly basis so that each registrant
shall pay only that portion of the registration fee which is allocable
to the number of months during which the registration is valid. On
renewal of the registration on the new expiration date, the total regis-

tration is payable.

(d) Registrants shall inform the board in writing of address
changes within two weeks.

§194.38.  Non-Certified Technician's Scope of Practice.

(a) A registrant may only perform the following radiologic
procedures, as listed in paragraphs (1) and (2) of this subsection un-
less otherwise expressly permitted by statute or rule:

(1) bone densitometry utilizing a dual energy x-ray densit-
ometer; or

(2) chest, spine, extremities, abdomen, skull studies or
other radiologic procedures utilizing standard film or film screen com-

(A) anillness;

(B) drug or alcohol dependency; or habitual use of
drugs or intoxicating liquors; or

(C) another physical or mental condition;

(7) fails to practice as a non-certified technician in an ac-
ceptable manner consistent with public health and welfare;

(8) has disciplinary action taken against a certification, per-
mit, or registration in another state, territory, or country or by another

regulatory agency;

(9) engages in acts requiring registration under these rules
without a current registration from the board; or

(10) is removed, suspended, or has had disciplinary action
taken against the registrant.

(b) The board may suspend, revoke, or refuse to renew the
registration of a non-certified technician, upon a finding that a non-
certified technician has committed any offense listed in this section.

$194.40.  Disciplinary Guidelines.

binations and an x-ray tube that is stationary at the time of exposure;
however, a registrant may not perform a procedure which has been

(a) Chapter 190 of this title (relating to Disciplinary Guide-
lines) shall apply to certificate holders, registrants, and permit holders

identified as dangerous or hazardous by the Texas Department of

regulated under this chapter to be used as guidelines for the following

State Health Services in 25 TAC §140.516 relating to (Dangerous or

areas as they relate to the denial of registration or disciplinary action

Hazardous Procedures).

(b) A registrant, other than a physician assistant, shall perform
all radiologic procedures under the direct supervision or instruction of
a physician in the State of Texas.

(c) A supervising physician may not order, instruct, or direct a
registrant to perform a radiologic procedure other than in compliance
with applicable statutes and rules.

(d) All registrants must comply with the safety rules of the
Texas Department of State Health Services relating to the control of

taken against a registrant:

(1) practice inconsistent with public health and welfare;

(2) unprofessional and dishonorable conduct; and

(3) aggravating and mitigating factors.

(b) If the provisions of Chapter 190 of this title conflict with
the rules under this chapter or the Medical Radiological Technologist
Act, the provisions of this chapter and the Act shall control.

§194.41.

Procedure.
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Chapter 187 of this title (relating to Procedural Rules) shall govern
procedures relating to registrants where applicable. If the provisions
of Chapter 187 of this title conflict with the Act or rules under this
chapter, the Act and provisions of this chapter shall control.

§194.42.

Compliance.

Chapter 189 of this title (relating to Compliance Program) shall be ap-
plied to registrants who are under board orders. If the provisions of
Chapter 189 of this title conflict with the Act or rules under this chap-
ter, the Act and provisions of this chapter shall control.

§194.43.

Construction.

The provisions of this chapter shall be construed and interpreted so as
to be consistent with the statutory provisions of the Medical Practice
Act. In the event of a conflict between this chapter and the provisions
of the Medical Practice Act, the provisions of the Medical Practice Act
shall control; however, this chapter shall be construed so that all other
provisions of this chapter which are not in conflict with the Act shall
remain in effect.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2016.

TRD-201605521

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 305-7016

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 5. FUNDS MANAGEMENT
(FISCAL AFFAIRS)

SUBCHAPTER P. ENTERPRISE RESOURCE
PLANNING

34 TAC §5.302

The Comptroller of Public Accounts proposes new §5.302, re-
garding state agency reporting of contracting information. This
new section will be under Chapter 5, Funds Management (Fiscal
Affairs), Subchapter P, Enterprise Resource Planning.

New §5.302 sets forth the contracting information that state
agencies must provide using the centralized accounting payroll
and personnel system, or any successor system used to imple-
ment the enterprise resource planning component of the uniform
statewide accounting project, developed under Government
Code, §2101.035 and §2101.036.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rule will be in effect, there will be no
significant revenue impact on the state or units of local govern-
ment.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be by clarifying procedures for
individual agencies to report contract information. The proposed
amendment would have no fiscal impact on small businesses.
There is no significant anticipated economic cost to individuals
who are required to comply with the proposed rule.

Comments on the proposal may be submitted to Rob Cole-
man, Director, Fiscal Management Division, at rob.cole-
man@cpa.texas.gov or at P.O. Box 13528, Austin, Texas 78711.
Comments must be received no later than 30 days from the
date of publication of the proposal in the Texas Register.

The new section is proposed under Government Code,
§2101.041, which requires the comptroller by rule to determine
the contracting information that state agencies must provide
using the centralized accounting payroll and personnel system,
or any successor system used to implement the enterprise re-
source planning component of the uniform statewide accounting
project, developed under Government Code, §2101.035 and
§2101.036.

This section implements Government Code, §2101.041.

$5.302.  State Agency Reporting of Contracting Information.

(a) The following words and terms, when used in this section,
shall have the following meanings, unless the context clearly indicates
otherwise.

(1) State agency--Has the meaning assigned by Govern-
ment Code, §403.013(a) but does not include public junior colleges
or community colleges.

(2) CAPPS--The centralized accounting and payroll
personnel system, or any successor system used to implement the
enterprise resource planning component of the uniform statewide
accounting project, developed under Government Code, §2101.035

and §2101.036.

(b) A state agency using CAPPS shall provide to the comptrol-
ler the following contract and purchasing information for each contract
entered into by the state agency:

(1) a brief summary of each contract that is quickly and
easily searchable, including the contract's purpose, timeline, and deliv-
erables;

(2) contract planning and solicitation documents;

(3) the criteria used to determine the vendor awarded the
contract;

(4) if the contract was awarded based on best value to the

state:

(A) alist of the factors considered in determining best
value with the weight given each factor; and

(B) a statement regarding how the vendor awarded the
contract provides the best value to the state in relation to other vendors
who bid or otherwise responded to the contract solicitation;

(5) any statements of work and work orders prepared for or
under the contract;

(6) the proposed budget for the contract;

(7) any conflict of interest documents signed by state
agency purchasing personnel participating in the planning, soliciting,
or monitoring of the contract;
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(8) criteria used or to be used by the state agency in moni-
toring the contract and vendor performance under the contract;

(9) a justification for each change order, contract amend-
ment, contract renewal or extension, or other proposed action that
would result in an increase in the monetary value of a contract with an
initial value exceeding $10 million;

(10) additional supporting documentation and justification
for a change order, contract amendment, contract renewal or extension,
or other proposed action of a contract described by paragraph (9) of this
subsection that would result in an increase in the contract's monetary
value by more than 20%; and

(11) any additional contract and purchasing information re-
quired by the comptroller.

(¢) The information required under subsection (b) of this sec-
tion shall be provided to the comptroller:

(1) using CAPPS; and

(2) in accordance with these rules and comptroller policies
and procedures.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605558

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

CHAPTER 20. TEXAS PROCUREMENT AND
SUPPORT SERVICES

SUBCHAPTER A. GENERAL PROVISIONS
34 TAC §20.1, §20.2

The Comptroller of Public Accounts proposes the repeal of
§20.1, concerning purpose of Texas procurement and support
services, and §20.2, concerning Texas procurement and support
services business location and mailing address.

The comptroller proposes to repeal these sections as part of the
reorganization of the entire chapter regarding statewide procure-
ment and support services. Along with the proposed repeal of
the rules, the comptroller will propose new sections in Subchap-
ter A which will be organized in new Division 1, Administration
and Division 2, Definitions.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on

small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Government Code, §2155.0012
and §2156.0012.

The repeals affect Government Code, Title 10, Subtitle D,
§§2151.004, 2155.0012, and 2156.0012.

§20.1.

$20.2. Texas Procurement and Support Services Business Location
and Mailing Address.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Purpose of Texas Procurement and Support Services.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605559

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER B. HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
34 TAC §§20.10 - 20.28

The Comptroller of Public Accounts proposes the repeal of
§20.10, concerning policy and purpose; §20.11, concerning
definition; §20.12, concerning evaluation of active participation
in the control, operation, and management of entities; §20.13,
concerning statewide annual HUB utilization goals; §20.14,
concerning subcontracts; §20.15, concerning agency planning
responsibilities; §20.16, concerning state agency reporting
requirements; 20.17, concerning certification process; §20.18,
concerning protests; §20.19, concerning recertification; §20.20,
concerning revocation; §20.21, concerning certification and
compliance reviews; §20.22, concerning Texas historically un-
derutilized business certification directory; §20.23, concerning
graduation procedures; §20.24, concerning program review;
§20.25, concerning memorandum of understanding between
the governor's division of economic development and tourism
and the comptroller; §20.26, concerning HUB coordinator re-
sponsibilities; §20.27, concerning HUB forum programs for state
agencies; and §20.28, concerning mentor-protégé program.

The comptroller proposes to repeal these sections as part of
the reorganization of the entire chapter regarding statewide pro-
curement and support services. Along with the proposed re-
peal of the rules, the comptroller will propose new sections in
Subchapter B, renamed Public Procurement Authority and Or-
ganization, which will be organized into Division 1, Primary and
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Delegated Procurement Authority, Division 2, Publicizing Pro-
curement: CMBL, ESBD, and VPTS, Division 3, Contract Man-
agement Guide and Training, and Division 4, Improper Business
Practices and Personal Conflicts of Interest.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Government Code, §2161.0012
and §2161.002(c).

The repeals affect Government Code, Chapter 2161,
§§2161.0011, 2161.002, 2161.0015, 2161.004, 2161.061,
2161.062, 2161.065, 2161.181, and 2161.252.

$20.10.  Policy and Purpose.
§20.11.

$20.12.  Evaluation of Active Participation in the Control, Operation,
and Management of Entities.

Definitions.

$20.13.  Statewide Annual HUB Utilization Goals.
$20.14.  Subcontracts.

§20.15. Agency Planning Responsibilities.
$20.16. State Agency Reporting Requirements.
§20.17.  Certification Process.

$20.18.  Protests.

$20.19.  Recertification.

$20.20.  Revocation.

§20.21.  Certification and Compliance Reviews.
§20.22.  Texas Historically Underutilized Business Certification Di-
rectory.

$20.23.  Graduation Procedures.

$20.24.  Program Review.

$20.25.  Memorandum of Understanding between the Governor's Di-
vision of Economic Development and Tourism and the Comptroller.

$§20.26. HUB Coordinator Responsibilities.
$20.27. HUB Forum Programs for State Agencies.
$20.28.  Mentor-Protége Program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605560

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER C. PROCUREMENT

34 TAC §§20.31 - 20.41, 20.43, 20.46 - 20.52, 20.55, 20.63,
20.64, 20.71, 20.72, 20.74 - 20.76, 20.81, 20.85, 20.87, 20.101
-20.108, 20.125, 20.126, 20.135, 20.148, 20.201 - 20.217

The Comptroller of Public Accounts proposes the repeal of
§20.31, concerning general purchasing provisions; §20.32,
concerning definitions; §20.33, concerning requisitions and
specifications; proprietary purchases; lease purchases; §20.34,
concerning centralized master bidders list; §20.35, concerning
bid submission, bid opening, and tabulation; §20.36, concerning
bid evaluation and award; §20.37, concerning competitive
sealed proposals; §20.38, concerning preferences; §20.39,
concerning contract administration; §20.40, concerning term
contracts; §20.41, concerning delegated purchases; §20.43,
concerning Texas department of criminal justice purchases;
§20.46, concerning multiple award contract procedure; §20.47,
concerning multiple award schedule; §20.48, concerning au-
diting of purchase related documentation; §20.49, concerning
catalog information systems vendor; §20.50, concerning group
purchasing programs; §20.51, concerning reverse auction;
§20.52, concerning advisory committees; §20.55, concerning
purchase of motor vehicles; §20.63, concerning selection of
items for development of Texas uniform standards and spec-
ifications; §20.64, concerning development of Texas uniform
standards and specifications; §20.71, concerning general;
§20.72, concerning inspection and/or testing; §20.74, concern-
ing testing facilities and/or laboratories; §20.75, concerning cost
of testing; §20.76, concerning assessing and collecting dam-
ages and testing costs; §20.81, concerning general; §20.85,
concerning participation in cooperative purchasing; §20.87, con-
cerning responsibilities of qualified ordering entities; §20.101,
concerning purpose and applicability; §20.102, concerning
definitions; §20.103, concerning protecting the state's interest:
failure to meet specifications; §20.104, concerning protecting
the state's interest: failure to meet contract requirements;
§20.105, concerning debarment; §20.106, concerning proce-
dures for investigations and debarment; §20.107, concerning
request for review; §20.108, vendor performance tracking
system; §20.125, concerning buying under contract established
by an agency other than commission; §20.126, concerning pur-
chasing from interstate compacts and cooperative agreements;
§20.135, concerning state agency procurements of recycled,
remanufactured or environmentally sensitive commodities or
services; §20.148, concerning purchase price of commemora-
tive items; §20.201, concerning authority; §20.202, concerning
purpose; §20.203, concerning definitions; §20.204, concerning
notice and information posting requirements; §20.205, con-
cerning internet access; §20.206, concerning fees; §20.207,
concerning posting time requirements; §20.208, concerning
emergency procurements; §20.209, concerning internal repair
procurements; §20.210, concerning multiple award schedule
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contract purchases exceeding $25,000; §20.211, concerning
registered agent requirements; §20.212, concerning procure-
ment opportunity posting procedures; §20.213, concerning
posting follow-up and record keeping; §20.214, concerning con-
tract award; §20.215, concerning award notification; §20.216,
concerning verification of compliance; and §20.217, concerning
exceptions and exclusions.

The comptroller proposes to repeal these sections as part of the
reorganization of the entire chapter regarding statewide procure-
ment and support services. Along with the proposed repeal of
the rules, the comptroller will propose new provisions in Sub-
chapter C, renamed Procurement Methods and Contract For-
mation, which will be organized in Division 1, Procurement Plan-
ning, Division 2, Procurement Methods, and Division 3, Special
Contracting Methods.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Education Code, §34.001, Gov-
ernment Code, §§2155.0012, 2155.083, 2115.087, 2155.503,
2156.0012, 2156.005, 2158.0012, and 2172.0012, and Local
Government Code, §271.082.

The repeals affect Government Code Chapters 2155, 2156,
and 2161, Education Code Chapter 34, Subchapter A, Health
and Safety Code §361.609 and §386.001, and Government
Code §§2152.003, 2155.070, 2155.074, 2155.075, 2155.077,
2155.079, 2155.132, 2155.449, 2155.502, 2156.007, 2157.003,
2157.125, 2172.003, and 2172.006.

§20.31.  General Purchasing Provisions.

$20.32.  Definitions.

$20.33.  Regquisitions and Specifications; Proprietary Purchases;
Lease Purchases.

$§20.34. Centralized Master Bidders List.

$20.35.  Bid Submission, Bid Opening, and Tabulation.
$20.36.  Bid Evaluation and Award.

§20.37.  Competitive Sealed Proposals.

$20.38.  Preferences.

$20.39.  Contract Administration.

$20.40. Term Contracts.

§20.41. Delegated Purchases.

$§20.43.  Texas Department of Criminal Justice Purchases.
$20.46. Multiple Award Contract Procedure.

$20.47.  Multiple Award Schedule.

§20.48.  Auditing of Purchase Related Documentation.
$20.49. Catalog Information Systems Vendor.

$20.50. Group Purchasing Programs.

$§20.51. Reverse Auction.

$20.52.  Advisory Committees.

$20.55.  Purchase of Motor Vehicles.

§20.63.  Selection of Items for Development of Texas Uniform Stan-

dards and Specifications.
$20.64.
$20.71.
$20.72.
$20.74.
$20.75.
$20.76.
$20.81.
$20.85.
$20.87.
$20.101.
$20.102.

$20.103.
tions.

$20.104.  Protecting the State's Interest: Failure to Meet Contract
Requirements.

§20.105.
§20.106.
§20.107.
§20.108.

$20.125.  Buying under Contract Established by an Agency other
Than Commission.

Development of Texas Uniform Standards and Specifications.
General.
Inspection and/or Testing.
Testing Facilities and/or Laboratories.
Cost of Testing.
Assessing and Collecting Damages and Testing Costs.
General.
Participation in Cooperative Purchasing.
Responsibilities of Qualified Ordering Entities.
Purpose and Applicability.
Definitions.

Protecting the State's Interest: Failure to Meet Specifica-

Debarment.
Procedures for Investigations and Debarment.
Request for Review.

Vendor Performance Tracking System.

§20.126. Purchasing from Interstate Compacts and Cooperative
Agreements.

$20.135.  State Agency Procurements of Recycled, Remanufactured
or Environmentally Sensitive Commodities or Services.

$20.148.  Purchase Price of Commemorative Items.

$20.201.  Authority.

$§20.202.  Purpose.

§20.203.  Definitions.

§20.204. Notice and Information Posting Requirements.
$20.205.  Internet Access.

$§20.206. Fees.

$20.207. Posting Time Requirements.

$20.208. Emergency Procurements.

§20.209. Internal Repair Procurements.

§20.210. Multiple Award Schedule Contract Purchases Exceeding
$25,000.

$§20.211. Registered Agent Requirements.

§20.212  Procurement Opportunity Posting Procedures.
$§20.213.  Posting Follow-up and Record Keeping.
$20.214. Contract Award.

$§20.215.  Award Notification.

$§20.216. Verification of Compliance.

§20.217.  Exceptions and Exclusions.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605561

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER D. PAYMENTS
34 TAC §§20.221, 20.223, 20.225, 20.227, 20.229, 20.230

The Comptroller of Public Accounts proposes the repeal of
§20.221, concerning definitions; §20.223, concerning excep-
tions to prompt pay process; §20.225, concerning invoicing
standards; §20.227, concerning payments; §20.229, concern-
ing disputed payments; and §20.230, concerning collection of
debts.

The comptroller proposes to repeal these sections as part of the
reorganization of the entire chapter regarding statewide procure-
ment and support services. Along with the proposed repeal of
the rules, the comptroller will propose new sections in Subchap-
ter D, renamed Socio-Economic Program, which will be orga-
nized in Division 1, Historically Underutilized Businesses and
Division 2, Environment, Energy and Water Efficiency, and Re-
newable Energy Technologies.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Government Code, §2251.003.

The repeals affect Government Code, Title 10, Subtitle F, Chap-
ter 2251.

$§20.221.  Definitions.

$20.223.  Exceptions to Prompt Pay Process.
$§20.225.  Invoicing Standards.

$20.227.  Payments.

$20.229.  Disputed Payments.

$20.230. Collection of Debts.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605562

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER E. STATE SUPPORT
SERVICES--MAIL AND PRINTING
34 TAC §20.231, §20.261

The Comptroller of Public Accounts proposes the repeal of
§20.231, concerning mail and messenger services and §20.261,
concerning printing.

The comptroller proposes to repeal these sections as part of the
reorganization of the entire chapter regarding statewide procure-
ment and support services. Along with the proposed repeal of
the rules, the comptroller will propose new sections in Subchap-
ter E, renamed Special Categories of Contracting, and which
will be organized in Division 1, State Support Services--Mail and
Printing, Division 2, State Support Services--Travel And Vehi-
cles, Division 3, State Support Services--Vehicle Fleet Manage-
ment, Division 4, Uniform Grant And Contract Standards, and
Division 5, Commemorative ltems.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Government Code,
§§2113.103, 2155.0012, 2156.0012, 2171.002, 2171.055,
2172.0012, and 2176.110.

The repeals affect Government Code, Chapters 2155, 2156,
2171, 2172, and 2176 and Government Code, §2113.103.

§20.231.
§20.261.

Mail and Messenger Services.

Printing.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605563

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER F. STATE SUPPORT
SERVICES--TRAVEL AND VEHICLES

34 TAC §§20.301 - 20.308, 20.340 - 20.343, 20.345, 20.349,
20.363, 20.365, 20.367, 20.369

The Comptroller of Public Accounts proposes the repeal of
§20.301, concerning purpose and applicability; §20.302, con-
cerning definitions; §20.303, concerning exceptions to the use
of contract travel services; §20.304, concerning state agency
contracts and requests for exceptions; §20.305, concerning
state agency travel coordinators; §20.306, concerning state
agency reimbursement and reporting; §20.307, concerning
procuring travel agency and other travel related services;
§20.308, concerning state travel credit cards; §20.340, con-
cerning definitions; §20.341, concerning office of vehicle fleet
management; §20.342, concerning state vehicle fleet man-
agement plan; §20.343, concerning assignment and use of
pooled vehicles; §20.345, concerning vehicle fleet management
system; §20.349, concerning vehicle use report; §20.363,
concerning assistance to state agencies and school districts;
§20.365, concerning waiver of vehicles to meet required fleet
percentages; §20.367, concerning effect of waiver; and §20.369,
concerning alternative fuel usage.

The comptroller proposes to repeal these sections as part of the
reorganization of the entire chapter regarding statewide procure-
ment and support services. Along with the proposed repeal of
the rules, the comptroller will propose new sections in Subchap-
ter F, renamed Contract Management, and which will be orga-
nized in Division 1 Contract Administration, Division 2, Reports
and Audits, Division 3, Protests and Appeals, and Division 4,
Contract Disputes.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,

Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Government Code, §§403.023,
2155.0012, 2156.0012, and 2171.002.

The repeals affect Government Code, §§2171.002, 2171.054,
2171.056, 2171.104, and 2171.1045.

$20.301. Purpose and Applicability.

$20.302.  Definitions.

$20.303.  Exceptions to the Use of Contract Travel Services.
$20.304.  State Agency Contracts and Requests for Exceptions.
$20.305.  State Agency Travel Coordinators.

$§20.306.  State Agency Reimbursement and Reporting.

$20.307.  Procuring Travel Agency and Other Travel Related Ser-
vices.

$20.308.  State Travel Credit Cards.

$20.340.  Definitions.

$20.341.  Office of Vehicle Fleet Management.

$20.342.  State Vehicle Fleet Management Plan.

$20.343.  Assignment and Use of Pooled Vehicles.

$20.345.  Vehicle Fleet Management System.

$20.349.  Vehicle Use Report.

$20.363.  Assistance to State Agencies and School Districts.
$20.365. Waiver of Vehicles to Meet Required Fleet Percentages.
$20.367.  Effect of Waiver.

$20.369. Alternative Fuel Usage.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605564

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER G. CONTRACT PROCEDURES
34 TAC §§20.381 - 20.386

The Comptroller of Public Accounts proposes the repeal of
§20.381, concerning purpose; §20.382, concerning application;
§20.383, concerning open meetings for certain contract awards;
§20.384, concerning protests; §20.385, concerning negotiation
and mediation of contract disputes; and §20.386, concerning
statewide procurement advisory council.

The comptroller proposes to repeal these sections as part of the
reorganization of the entire chapter regarding statewide procure-
ment and support services. Along with the proposed repeal of
the rules, the comptroller will propose new sections in Subchap-
ter G, renamed Debarment.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will

41 TexReg 8744 November 4, 2016 Texas Register


mailto:amy.comeaux@cpa.texas.gov

be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Government Code,
§§2155.0012, 2155.076, 2155.087, 2156.0012, 2170.0012, and
2260.052(c).

The repeals affect Government Code, §§2110.005, 2155.003,

2155.004, 2155.0011, 2155.0012, 2155.086, 2155.087,
2170.0011, 2260.051, 2260.052, 2260.053, 2260.054,
2260.055, and 2260.056.

$§20.381.  Purpose.

$§20.382.  Application.

$20.383.  Open Meetings for Certain Contract Awards.

$20.384.  Protests.

$20.385.  Negotiation and Mediation of Contract Disputes.

$20.386.  Statewide Procurement Advisory Council.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605565

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER H. PURCHASE METHODS
34 TAC §20.391

The Comptroller of Public Accounts proposes the repeal of
§20.391, concerning request for offers purchase method.

The comptroller proposes to repeal this section as part of the re-
organization of the entire chapter regarding statewide procure-
ment and support services.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeal will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the repeal will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeal would have no fiscal impact on small
businesses. There is no significant anticipated economic cost to
individuals who are required to comply with the proposed repeal.

Comments on the repeal may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeal is proposed under Government Code, §2155.0012,
and §2157.0012.

The repeal affects Government Code, §§2155.003, 2155.004,
2155.0011, 2155.0012, 2157.0011, 2157.0012, 2157.003, and
2157.006.

$20.391.  Request for Offers Purchase Method.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605566

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER I. UNIFORM GRANT
MANAGEMENT STANDARDS
34 TAC §§20.421 - 20.432

The Comptroller of Public Accounts proposes the repeal of
§20.421, concerning introduction; §20.422, concerning pur-
pose, applicability, and scope; §20.423, concerning effective
date; §20.424, concerning adoption by reference; §20.425,
concerning grants and contracts; §20.426, concerning standard
assurances; §20.427, concerning variance from standards;
§20.428, concerning obtaining copies of standards; §20.429,
concerning recommendations for change; §20.430, concerning
uniform cost principles and cost allocation plans; §20.431,
concerning uniform administrative, accounting, reporting, and
auditing standards; and 20.432, concerning state of Texas
single audit circular.

The comptroller proposes to repeal these sections as part of the
reorganization of the entire chapter regarding statewide procure-
ment and support services.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the repeals will be in effect, there will
be no significant revenue impact on the state or units of local
government.
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Mr. Currah also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed repeals would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
repeals.

Comments on the repeals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The repeals are proposed under Government Code, §783.004
and §2155.0012.

The repeals affect Government Code, Title 7, Chapter 783.

$20.421. Introduction.

$§20.422.  Purpose, Applicability, and Scope.

§20.423.  Effective Date.

§20.424.  Adoption by Reference.

$§20.425.  Grants and Contracts.

$20.426. Standard Assurances.

$20.427.  Variance from Standards.

$20.428.  Obtaining Copies of Standards.

§20.429.  Recommendations for Change.

$20.430.  Uniform Cost Principles and Cost Allocation Plans.
$§20.431.  Uniform Administrative, Accounting, Reporting, and Audit-
ing Standards.

$20.432.  State of Texas Single Audit Circular.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605567

Lita Gonzalez

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

CHAPTER 20. STATEWIDE PROCUREMENT
AND SUPPORT SERVICES

SUBCHAPTER A. GENERAL PROVISIONS
DIVISION 1. ADMINISTRATION

34 TAC §§20.1 - 20.3

The Comptroller of Public Accounts proposes new §20.1, con-
cerning interpretation; §20.2, concerning purposes and policies;
and §20.3, concerning signed or executed documents.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services. New §§20.1 - 20.3 will be part
of Subchapter A, under new Division 1, Administration.

New §20.1 identifies the methodology for the interpretation of the
sections in the chapter.

New §20.2 identifies the goals of the chapter.

New §20.3 identifies the policy for accepting hand, electronic,
or digital signatures for documents submitted as required in the
chapter.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§§2155.0012, 2155.381, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, 2161.0012, 2161.002, 2171.002,
2171.055, 2172.0012, 2176.110, 2251.003, and 783.003; Local
Government Code, §271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, Chapters 2151, 2155, 2156, 2157, 2161, 2171,
2172, 2176, 2251, and 783; Local Government Code, §271.082;
and Education Code, §34.001.

§20.1.

These rules shall be construed and applied to promote its underlying
purposes and policies.

$§20.2.  Purposes and Policies.
The underlying purposes and policies of these rules are to:

Interpretation.

(1) provide confidence in the procedures followed in public
procurement to the public, the legislature, state agencies and vendors;

(2) provide for consistent and uniform management of
procurement processes and contracts, irrespective of the procurement
method used;

(3) obtain in a cost-effective and responsive manner the
goods and services required by state agencies in order for those agen-
cies to better serve Texas residents and businesses;

(4) provide safeguards for the maintenance of a procure-
ment system of quality and integrity;

(5) provide increased economy in Texas procurement ac-
tivities and to maximize to the fullest extent practicable the purchasing
value of public funds of the Texas;

(6) simplify, clarify, and modernize the law governing pro-
curement by this state; and
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(7) _permit the continued development of procurement poli-
cies and practices.

$20.3.  Signed or Executed Documents.

(a) In this section the following terms shall have the meaning
set forth herein.

(1) Digital signature--A signature that:

(A) is created as an electronic identifier by crypto-
graphic means involving the use of two mathematically related keys
(i.e., a public and private key pair, often referred to as Public Key
Infrastructure or PKI);

(B) complies with the requirements of 1 TAC Chapter

203; and

(C) is not a photographic digital facsimile of a hand-
made signature.

(2) Electronic signature--A signature that is an image of a
hand-made signature such as on a transmitted facsimile, an electronic
document created by scanning the original physical document, or an
electronic document (such as one created in a PDF) where a separate
image of a hand-made signature has been overlaid onto the electronic
document in place of a physical hand-made signature.

(3) Hand-made signature (also known as a wet ink or man-
ual signature)--A signature created when a person physically marks a

paper document.

(4) PDF or portable document format--A file format that
provides an electronic image of text or text and graphics that looks
like a printed document and can be viewed, printed, and electronically
transmitted.

(5) Signature--Any symbol executed or adopted by a per-
son with present intention to authenticate a writing.

(b) Whenever the comptroller requires a document to be
signed or executed pursuant to these rules or a process created pursuant
to these rules, the comptroller will accept:

(1) hand-made signatures;

(2) electronic signatures; or

(3) digital signatures.

(c) Hand-made signatures shall comply with the following re-
quirements.

(1) A paper document must bear the valid hand-made sig-
nature of the offeror's or contractor's authorized representative.

(2) A hand-made signature is valid if the authorized repre-
sentative submitting the hand-made signature is an individual who is
authorized to sign the document by virtue of his or her legal status or
his or her relationship to the entity on whose behalf the signature is ex-
ecuted.

(3) The offeror or contractor agrees that the presence of a
hand-made signature on a paper document submitted to the comptroller
establishes that the signatory:

(A) s in fact the authorized representative of the entity
on whose behalf the signature has been executed and shall provide suf-
ficient evidence to prove the authority to execute the document to the
satisfaction of the comptroller if requested; and

(B) intended to sign the paper document and to submit
it to the comptroller to fulfill the purpose of the paper document.

(d) Electronic signatures shall comply with the following re-
quirements.

(1) An electronic document must bear the valid electronic
signature of the offeror's or contractor's authorized representative if that
authorized representative is required to sign the paper document for
which the electronic document substitutes.

(2) An electronic signature on an electronic document is
valid if it has been created through means such as facsimile transmittal,
scanning of the original signed physical document, or electronic ma-
nipulation where a separate image of a hand-made signature has been
overlaid onto the electronic document in place of a physical hand-made
signature and the authorized representative submitting the electronic
signature is an individual who is authorized to sign the document by
virtue of his or her legal status or his or her relationship to the entity on
whose behalf the signature is executed.

(3) The offeror or contractor agrees that its electronic sig-
nature is the legal equivalent of the offeror's or contractor's authorized
representative's hand-made signature. The presence of an electronic
signature on an electronic document submitted to the comptroller es-
tablishes that the signatory:

(A) is the authorized representative of the entity on
whose behalf the signature has been executed and shall provide
sufficient evidence to prove the authority to execute the document to
the satisfaction of the comptroller if requested; and

(B) intended to sign the electronic document and to sub-
mit it to the comptroller to fulfill the purpose of the electronic docu-
ment.

(4) The comptroller intends to follow the guidance of the
Department of Information Resources as given by 1 TAC Chapter 203
unless otherwise noted in these rules.

(e) Digital signatures shall comply with the following require-
ments.

(1)  When a digital signature device is used to create the of-
feror's or contractor's authorized representative's digital signature, the
code or mechanism must be unique to that authorized representative at
the time the signature is created and the authorized representative must
be uniquely entitled to use it. Authorized representatives shall:

(A) protect the digital signature device from compro-

mise; and

(B) report to the comptroller any evidence that the de-
vice has been compromised, within one calendar day of the discovery.

(2) A digital signature device is compromised if the code
or mechanism is available for use by any individual other than the au-
thorized representative.

(3) An electronic document must bear the valid digital sig-
nature of the offeror's or contractor's authorized representative if that
authorized representative is required to sign the paper document for
which the electronic document substitutes.

(4) A digital signature on an electronic document is valid if
it has been created with an electronic signature device that the identified
authorized representative is uniquely entitled to use for signing that
document; the device has not been compromised; and the authorized
representative is an individual who is authorized to sign the document
by virtue of his or her legal status or his or her relationship to the entity
on whose behalf the signature is executed.

(5) The offeror or contractor agrees that its digital signature
is the legal equivalent of the offeror's or contractor's authorized repre-
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sentative's hand-made signature. The presence of a digital signature on
an electronic document submitted to the comptroller establishes that
the authorized representative intended to sign the electronic document
and to submit it to the comptroller to fulfill the purpose of the electronic
document.

(6) Contractor shall use an approved provider on the list
maintained by the Department of Information Resources Digital Signa-
tures and Public Key Infrastructure (PKI) Approved Service Providers
found on the DIR website.

(7) The comptroller intends to follow the guidance of the
Department of Information Resources as given by 1 TAC Chapter 203
unless otherwise noted in these rules.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016

TRD-201605568

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 2. DEFINITIONS
34 TAC §20.25

The Comptroller of Public Accounts proposes new §20.25, con-
cerning definitions.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services. New §20.25 will be part of Sub-
chapter A, under new Division 2, Definitions.

New §20.25 defines commonly used terms in the chapter.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rule will be in effect, there will be no
significant revenue impact on the state or units of local govern-
ment.

Mr. Currah also has determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a result
of enforcing the rule will be by clarifying the comptroller's proce-
dures for statewide procurement and support services. The pro-
posed amendment would have no fiscal impact on small busi-
nesses. There is no significant anticipated economic cost to in-
dividuals who are required to comply with the proposed rules.

Comments on the proposal may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new section is proposed under Government Code,
§§2155.0012, 2155.381, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, 2161.0012, 2161.002, 2171.002,
2171.055, 2172.0012, 2176.110, 2251.003, and 783.003; Local
Government Code, §271.082; and Education Code, §34.001.

The following statutes are affected by the new section: Gov-
ernment Code, Chapters 2151, 2155, 2156, 2157, 2161, 2171,
2172, 2176, 2251, and 783; Local Government Code, §271.082;
and Education Code, §34.001.

§20.25.  Definitions.

(a) As used throughout these regulations, words and terms de-
fined in the State Purchasing and General Services Act, Government
Code, Title 10, Subtitle D, and the Code Construction Act, Government
Code, Chapter 311 shall have the same meaning as defined therein, and
each word or term listed in this section shall have the meaning set forth
herein, unless:

(1) its use clearly requires a different meaning; or

(2) adifferent definition is prescribed for a particular chap-
ter or portion thereof.

(b) The following words and terms, when used in this section,
shall have the following meaning unless the context clearly indicates
otherwise.

(1) Act--The State Purchasing and General Services Act,
Government Code, Title 10, Subtitle D, Chapter 2151, et seq, including
any amendments thereto that may be made from time to time.

(2) Advisory groups--A group that advises and assists the
standards and specification program in establishing specifications. The
advisory group may include representatives from federal, state and lo-
cal governments, user groups, manufacturers, vendors and distributors,
bidders, associations, colleges, universities, testing laboratories, and
others with expertise and specialization in particular product area.

(3) Agent ofrecord--An employee or official designated by
a qualified cooperative entity as the individual responsible to represent
the qualified entity in all matters relating to the program.

(4) Approved products list--The list is also referred to as
the approved brands list or qualified products list. It is a specification
developed by evaluation of brands and models of various manufactur-
ers and listing those determined to be acceptable to meet the minimum
level of quality. Testing is completed in advance of procurement to de-
termine which products comply with the specifications and standards

requirements.

(5) Award--The act of accepting a bid, thereby forming a
contract between the state and a bidder.

(6) Bid--An offer to contract with the state, submitted in
response to a bid invitation issued by the comptroller.

(7) Bid deposit--A deposit required of bidders to protect the
state in the event a low bidder attempts to withdraw its bid or otherwise
fails to enter into a contract with the state. Acceptable forms of bid
deposits are limited to: cashier's check, certified check, or irrevocable
letter of credit issued by a financial institution subject to the laws of
Texas and entered on the United States Department of the Treasury's
listing of approved sureties; a surety or blanket bond from a company
chartered or authorized to do business in Texas.

(8) Bidder--An individual or entity that submits a bid. The
term includes anyone acting on behalf of the individual or other entity
that submits a bid, such as agents, employees, and representatives.

(9) Blanket bond--A surety bond which provides assurance
of a bidder's performance on two or more contracts in lieu of separate
bonds for each contract. The amount for a blanket bond shall be estab-
lished by the comptroller based on the bidder's annual level of partici-
pation in the state purchasing program.
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(10) Brand name--A trade name or product name which
identifies a product as having been made by a particular manufacturer.

(28) Invitation for bids (IFB)--A written request for sub-
mission of a bid; also referred to as a bid invitation.

(11) Centralized master bidders list (CMBL)--A list
maintained by the comptroller containing the names and addresses of

(29) Invoice--A document presented by a contractor for
payment, which includes information necessary for payment pro-

prospective bidders and catalog information systems vendors.

(12) Comptroller--The Comptroller of Public Accounts of
the State of Texas or the designated and authorized representative of
the Comptroller of Public Accounts of the State of Texas.

(13) Contract value or the value of a contract--The esti-
mated dollar amount that a state agency may be obligated to pay pur-

cessing, and is received by mail, hand delivery, electronically, or by
facsimile transmission.

(30) Late bid--A bid that is received at the place designated
in the bid invitation after the time set for bid opening.

(31) Level of quality--The ranking of an item, article, or
product in regard to its properties, performance, and purity.

suant to the contract and all executed and proposed amendments, ex-
tensions and renewals of the contract.

(14) Contractor--A vendor that contracts to provide goods

(32) Local government--A county, municipality, special
district, school district, junior college district, regional planning
commission, or other political subdivision of the state pursuant to

or services to the state under the Act and all successors-in-interest to

Local Government Code, §271.101.

that contractor.

(15) Cooperative purchasing program--A program to pro-

(33) Manufacturer's price list--A price list published in
some form by the manufacturer and available to and recognized by the

vide purchasing services to qualified cooperative entities, as defined

trade. The term does not include a price list prepared especially for a

herein.

(16) Debarment--An exclusion from contracting or sub-
contracting with state agencies on the basis of any cause set forth

given bid.

(34) Multiple award contract (as it applies to Multiple
Award Schedule Contracts)--An award of a contract for an indefinite

in the Act or these rules, commensurate with the seriousness of the

amount of one or more similar goods or services from a vendor.

offense, performance failure, or inadequacy to perform.

(17) Director--The director of the division.

(18) Distributor purchase--Purchase of repair parts for a
unit of major equipment that are needed immediately or as maintenance
contracts for laboratory/medical equipment.

(19) Division--The organizational division within the of-
fice of the Comptroller of Public Accounts for the State of Texas per-
forming the responsibilities identified in the Act for and under the di-

(35) Multiple award contract procedure--A purchasing
procedure by which the comptroller establishes one or more levels of
quality and performance and makes more than one award at each level.

(36) Non-competitive purchase--A purchase of goods or
services (also referred to as "spot purchase") that does not exceed the
amount stated in §20.82 of this title (relating to Delegated Purchases).

(37) Notice of award--A letter signed by the comptroller or
the designee which awards and creates a term contract.

rection of the comptroller.

(20) Emergency procurement--A situation requiring the

(38) Open market purchase--A purchase of goods, usually
of a specified quantity, made by buying from any available source in

state agency to make the procurement more quickly to prevent a

response to an open market requisition.

hazard to life, health, safety, welfare, or property or to avoid undue
additional cost to the state.

(21) Environmentally sensitive products--Products that

(39) Performance bond--A surety bond which provides as-
surance of a bidder's performance of a certain contract. The amount for
the performance bond shall be based on the bidder's annual level of po-

protect or enhance the environment, or provide less risk to the envi-

tential monetary volume in the state purchasing program. Acceptable

ronment than traditionally available products.

(22) Equivalent product--A product that is comparable in
performance and quality to the specified product.

(23) Electronic State Business Daily (ESBD)--A business
daily made available on the Internet at an electronic procurement mar-
ketplace to which state agencies post contract opportunities that will

forms of bonds are those described in the definition for "bid deposit."

(40) Perishable goods--Goods that are subject to spoilage
within a relatively short time and that may be purchased by agencies
under delegated authority.

(41) Post-consumer materials--Finished products, pack-
ages, or materials generated by a business entity or consumer that

exceed $25,000 in value.

(24) Formal bid--A written bid submitted in a sealed en-
velope in accordance with a prescribed format, or an electronic data
interchange transmitted to the comptroller in accordance with proce-

have served their intended end uses, and that have been recovered or
otherwise diverted from the waste stream for the purpose of recycling.

(42) Pre-consumer materials--Materials or by-products
that have not reached a business entity or consumer for an intended

dures established by the comptroller.

(25) Group purchasing program--A purchasing program
that offers discount prices to two or more state agencies, which is
formed as a result of interagency or interlocal cooperation and follows
all applicable statutory standards for purchases.

(26) Historically Underutilized Business or HUB--A his-
torically underutilized business as defined by Government Code, Chap-
ter 2161 and Subchapter D, Division 1 of these rules.

(27) Informal bid--An unsealed, competitive bid submitted
by letter, telephone, or other means.

end use, including industrial scrap material, and overstock or obsolete
inventories from distributors, wholesalers, and other companies. The
term does not include materials and by-products generated from,
and commonly reused within, an original manufacturing process or
separate operation within the same or a parent company.

(43) Prescribed form--The entry screens available in the

ESBD.

(44) Proprietary--Products or services manufactured or
offered under exclusive rights of ownership, including rights under
patent, copyright, or trade secret law. A product or service is propri-
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etary if it has a distinctive feature or characteristic which is not shared
or provided by competing or similar products or services.

(45) Purchase orders--A document issued by a qualified or-
dering entity to make a purchase under a term contract issued by the
comptroller by these rules.

(46) Purchasing functions--The development of specifica-
tions, receipt and processing of requisitions, review of specifications,
advertising for bids, bid evaluation, award of contracts, and inspection

(56) Resolution--Document of legal intent adopted by the
governing body of a qualified cooperative entity that evidences the
qualified cooperative entity's participation in the cooperative purchas-
ing program.

(57) Respondent--A person that submits a response to a so-
licitation.

(58) Reverse auction--A real time bidding procedure that
is Internet dependent and which is conducted at a pre-scheduled time

of merchandise received. The term does not include invoice, audit, or

and Internet location in which multiple suppliers, anonymous to each

contract administration functions.

(47) Qualified cooperative entity--An entity that qualifies
for participation in the cooperative purchasing program and includes:

other, submit bids for designated goods or services.

(59) Schedule--A list of multiple award contracts from
which agencies may purchase goods and services.

(A) alocal government;

(B) a mental health and mental retardation community
center identified in Government Code, §2155.202, that receive grants-

(60) Sealed bid--A formal written bid.

(61) Solicitation--An invitation for bids or a request for
proposals or any other document issued by a state agency for the pur-

in-aid under the provisions of Health and Safety Code, Chapter 534,

pose of soliciting offers in any form from a vendor to sell goods or

Subchapter B;

(C) an assistance organization as defined in Govern-
ment Code, §2175.001, that receive any state funds; and

(D) a political subdivision, as defined by Government
Code, Chapter 791.

(48) Qualified Ordering Entity--An entity that is either:

(A) a state agency; or

(B) a qualified cooperative entity that has registered
with the comptroller to participate in the cooperative purchasing pro-

services to the state and that includes at a minimum the information
identified in Government Code, §2155.083(g).

(62) Specification--A concise statement of a set of require-
ments to be satisfied by a product, material or service, indicating when-
ever appropriate the procedures to determine whether the requirements
are satisfied.

(63) Standard specification--A description of what the pur-
chaser requires and what a bidder or proposer must offer.

(64) State agency--A state agency as the term is defined
under Government Code, Title 10, §2151.002.

gram as defined in Local Government Code, Subchapter D, §271.081.

(49) Recycled material content--The portion of a product

(65) Successor-in-interest--Any business entity that ac-
quires or otherwise obtains the controlling ownership of a business

made with recycled materials consisting of pre-consumer materials

entity.

(waste), post-consumer materials (waste), or both.

(50) Recycled materials--Materials, goods, or products that

(66) Tabulation of bids--The recording of bids and bidding
data for purposes of bid evaluation and recordkeeping.

contain recyclable material, industrial waste, or hazardous waste that
may be used in place of raw or virgin materials in manufacturing a new

product.

(51) Recycled product--A product, including recycled steel
that meets the requirements for recycled material content as prescribed
by the rules established by the Texas Commission on Environmental
Quality in consultation with the comptroller.

(52) Registered agent--A representative designated by
each state agency responsible for posting eligible procurement oppor-
tunities in the ESB.

(53) Remanufactured product--A product that has been
repaired, rebuilt, or otherwise restored to meet or exceed the original
equipment manufacturer's (OEM) performance specifications; pro-
vided, however, the warranty period for a remanufactured product

(67) Term contract purchase--A purchase by a qualified or-
dering entity under a term contract, which established a source of sup-
ply for particular goods at a given price for a specified period of time.

(68) Testing--An element of inspection involving the deter-
mination, by technical means, of the properties or elements of item(s)
or component(s), including function operation.

(69) Texas uniform standards and specification--Standards
and specifications prepared and published by the standards and speci-
fications program of the comptroller.

(70) Unit price--The price of a selected unit of a good or
service, e.g., price per ton, per labor hour, or per foot.

(71) Using agency--An agency of government that requisi-
tions goods or services through the comptroller.

may differ from the OEM warranty period.

(54) Request for proposal--A written request for offers

(72) Vendor--A person that offers goods and services in the

state.

concerning goods or services the state intends to acquire by means of
the competitive sealed proposal procedure.

(55) Requisition--

(A) Open market purchase requisition. An initiating re-
quest from an agency describing needs and requesting the comptroller
to purchase goods or services to satisfy those needs.

(B) Term contract purchase requisition. A request from
a qualified ordering entity for delivery of goods under an existing term
contract.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016

TRD-201605569
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Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER B. PUBLIC PROCUREMENT
AUTHORITY AND ORGANIZATION
DIVISION 1. PRIMARY AND DELEGATED
PROCUREMENT AUTHORITY

34 TAC §§20.81 - 20.84

The Comptroller of Public Accounts proposes new §20.81, con-
cerning general purchasing provisions; §20.82, concerning dele-
gated purchases; §20.83, concerning assistance with delegated
purchasing; and §20.84, concerning advisory committees.

The comptroller proposes to rename Chapter 20 Statewide
Procurement and Support Services and rename Subchapter B
Public Procurement Authority and Organization. New §§20.81
- 20.84 will be part of Subchapter B, under new Division 1,
Primary and Delegated Procurement Authority.

New §20.81 makes new Chapter 20 rules applicable to all pur-
chases of goods or services made under the State Purchasing
and General Services Act, Government Code, Title 10, Subtitle
D, Chapter 2151, et seq.

New §20.82 incorporates former §20.41 in Chapter 20, revises
it to clarify the types and conditions associated with delegated
purchases, and increases the dollar amount of delegated one
time purchases to $50,000.

New §20.83 incorporates former §20.31(g) in the reorganization
of Chapter 20 and revises it to refer to the comptroller instead of
the commission.

New §20.84 incorporates former §20.52 in the reorganization of
Chapter 20.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code
§§2155.0012, 2155.267, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, 2161.0012, 2161.002, 2171.002,

2171.055, 2172.0012, and 2176.110; Local Government,
§271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, §§572.069, 2155.061, 2155.075, 2155.0755,
2155.78, 2155.080, 2155.081, 2155.083, 2155.131, 2155.261,
2155.262, 2155.263, 2155.264, 2155.265, 2155.266, 2155.269,
2156.003, 2261.251, 2261.252, 2261.256, 2262.053, 2262.055,
2261.256; Local Government Code, §271.082; and Education
Code, §34.001.

§20.81. General Purchasing Provisions.
(a) These rules apply to purchases of goods and services by
the comptroller pursuant to the authority of the Act.

(b) These rules apply to any state agency delegated the author-
ity to purchase goods and services pursuant to the Act and these rules.

$20.82.  Delegated Purchases.
(a) General delegation. The purchasing functions for the pur-
chase of the following goods or services are delegated to state agencies:

(1) one-time purchases of goods, including goods for resale
that do not exceed $50,000;

(2) emergency purchases;

(3) purchases of perishable goods;

(4) purchases of services, including services for resale, the
estimated cost of which does not exceed $100,000;

(5) purchases of publications directly from the publisher;

(6) fuel, oil, and grease purchases; and

(7) distributor purchases.

(b) Provisions generally applicable to delegated purchases.

(1) Competitive bidding is not required for purchases of
$5,000 or less.

(2) All bids must be obtained from sources which normally
offer for sale the merchandise being purchased.

(3) Items purchased under delegated authority may not in-
clude scheduled items, items available under a term contract (unless
purchased in quantities less than minimum ordering quantities shown
in contract), or any item required by law to be purchased from a par-
ticular source.

(4) The comptroller must solicit formal bids from all el-
igible vendors on the centralized master bidders list (CMBL) when
making purchases in excess of $25,000. The comptroller waives the
requirement for state agencies to solicit bids from all eligible vendors
on the list when making purchases under subsection (d) of this section.
State agencies must solicit from all eligible vendors on the CMBL when
making service purchases in excess of $100,000 that the comptroller
has delegated to an agency.

(c) Withdrawal of delegated purchase authority. The comp-
troller will verify compliance with established procedures for delegated
purchases and may withdraw delegated purchase authority in whole or
part from a state agency for continued violations after giving adequate
warning. The comptroller will report to the governor, licutenant gov-
ernor, speaker of the house of representatives, and Legislative Budget
Board the findings that a state agency has not followed the comptrol-
ler's rules or the laws related to the delegated purchases.

(d) Provisions applicable to particular delegated purchases.

(1) Goods purchases. Purchases of goods may be made in
accordance with the following provisions.
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(A) State agencies must attempt to obtain at least three

geographical area. If no competitive advantage would be obtained by

informal bids, including a minimum of two bids from historically un-

having the comptroller make the advertisement and award, the comp-

derutilized businesses (HUBS), on all purchases of goods in excess of

troller may permit the state agency to do so as a delegated purchase.

$5,000 and not over $25,000. State agencies must meet competitive
bidding requirements and may supplement the list of bidders obtained
from the CMBL with potential bidders contained in the HUBs Direc-
tory, which is maintained and accessible electronically on the comp-
troller's website. If a state agency is unable to locate two HUBs from
the comptroller's CMBL and HUB Directory or other available sources,
the state agency must make a written notation in the purchase file of all
reference sources used.

(B) State agencies must attempt to provide a copy of the
bid to the last vendor who held the contract in addition to the informal

bid requirement.

(2) Emergency purchases. The comptroller will approve
payment for emergency purchases in accordance with the following
provisions.

(A) At least three informal bids should be obtained
whenever possible.

(B) For an emergency purchase of goods or services ex-
ceeding $25,000, a state agency must send a full written explanation of

(5) Publications. A state agency may purchase publica-
tions directly from the publisher when such publications are not avail-
able through statewide contract or through competitive bidding. Direct
publication orders shall be made by following guidelines established
by the comptroller. Examples of direct publications include, but are
not limited to:

(A) foreign publications;

(B) out-of-print or rare publications;

(C) Dback issues of magazines, journals, and newspa-

ers;

(D) publications of professional societies;

(E) prepared films, tapes, and discs (audio, visual, or
both);

(F) computer software;

(G) collections of any of the foregoing items, and mi-
crofilm or microfiche copies of any of the foregoing items; and

the emergency along with other documentation required by the comp-
troller.

(C) The agency may contact the comptroller for advice
and assistance in the handling of emergency purchases. The comp-
troller may not approve an invoice for an emergency purchase unless
the agency has complied with the foregoing requirements. This sec-
tion does not apply to purchases made in accordance with Government
Code, Chapter 418 (Texas Disaster Act of 1975).

(3) Perishable goods. Purchases made under this authority
must be obtained through competitive bids, and appropriate documen-
tation must be forwarded to the comptroller.

(4) Services. Purchases of services estimated to cost no

(H) Library of Congress cards.

(6) Fuel, oil, and grease. A state agency may make fuel,
oil, and grease purchases at service stations or in bulk. Fuel, oil, and
grease purchases shall be made by following guidelines suggested by
the comptroller. Non-competitive and emergency purchase procedures
apply to purchases at service stations.

(7) _Distributor purchases. A state agency may make dis-
tributor purchases by following guidelines established by the comp-
troller. A state agency may not purchase any of the following on a
distributor purchase basis: consumable items; labor of any kind (see
"service"); "will fit" parts (non-OEM); parts for stock; contract items;
electrical parts for electric motors; electrical switch panel boards; elec-

more than $100,000 per year per contract are delegated and must be

trical accessories.

obtained through a competitive selection process, and appropriate doc-
umentation must be forwarded to the comptroller for prepayment ap-

proval.

(A) A state agency is required to maintain documenta-

(e) Specific delegations. The authority to grant specific del-
egations resides with the director. The application method, review
process, delegation finding, and appeal process will be set forth by pol-
icy statement of the director. At a minimum, state agencies granted

tion justifying proprietary purchases of services over $25,000 and for

specific delegations shall meet the following criteria:

purchases expected to cost more than $25,000 per year.

(B) State agencies must attempt to obtain at least three

(1) procurement audit standards set forth in §20.510 of this
title (relating to Auditing of Purchase Related Documentation);

informal bids, including a minimum of two bids from HUBs, on all
service purchases in excess of $5,000 and not over $25,000. As a sup-
plement to the CMBL, agencies may refer to the comptroller's HUB
Directory, which is maintained and accessible electronically, to locate
HUBEs in the agencies' geographic region. If an agency is unable to
locate two HUBs from the comptroller's HUB Directory or other avail-

(2) minimum training and certification standards estab-
lished in the State Procurement Manual and Contract Management
Guide; and

(3) approved processes and procedures for the specific type
of delegation being requested. All processes and procedures are subject

able sources, the state agency must make a written notation in the pur-

to the prior review, revision and approval of the director.

chase file of all reference sources used.

(C) For purchases of services estimated to cost more

(f) Debarred vendors. State agencies shall ensure that de-
barred vendors do not participate in state contracting and will establish

than $25,000 and less than $100,000, state agencies shall, as a mini-

procedures to ensure awards are not made to debarred vendors.

mum, solicit formal bids from all CMBL and HUB Directory vendors
located in the state agencies' geographic region.

(D) For purchases of services estimated to cost more
than $100,000 per year, the comptroller must review any proposed
specifications or statements of work and determine whether the comp-
troller or the state agency should make the advertisement and award.
The comptroller may determine that the service should be advertised to
the entire CMBL rather than to only those vendors in the state agency's

$20.83.  Assistance with Delegated Purchasing.

If a state agency desires to use the comptroller's services for a delegated
or exempt purchase, a written request shall be made in a manner and
form determined by the director and containing information the director
deems relevant to the purchase and processing of the request. Such
service shall be by cost recovery and the director shall determine and
include all relevant factors related to providing the service on a cost
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basis. In no event shall non-delegated purchases be placed in jeopardy
by the processing of delegated or exempt purchases.

$§20.84.  Advisory Committees.

(a) The comptroller establishes the purchasing advisory com-
mittees as set forth in subsections (¢) and (d) of this section. Advisory
committees shall comply with applicable requirements of Government
Code, Chapter 2110 relating to State Agency Advisory Committees.
The Advisory Committee on Procurement shall also comply with spe-
cific statutory authority provided by Government Code, §2155.080;
and the Vendor Advisory Committee shall also comply with specific
statutory authority provided by Government Code, §2155.081.

(b) Advisory committees in subsections (c) and (d) of this sec-
tion are authorized to carry out the following functions.

(1) Establish their own rules of operation.

(2) The director shall establish the size of the advisory
committee, with the approval of the comptroller.

(3) The chair of a purchasing advisory committee shall pro-
vide to the director, or his designee, an annual report of the committee's
activities.

(4) Annually, the director, or his designee, shall evaluate
the committee's work, usefulness, and the costs related to the commit-
tee's existence, including the cost of the comptroller's office staff time
spent in support of the committee's activities. The information devel-
oped in the evaluation shall be reported to the Legislative Budget Board
biennially.

(5) Members of an advisory committee may not be reim-
bursed for expenses associated with conducting committee business,
including travel expenses, unless otherwise authorized by the General
Appropriations Act, Article IX, or approved by the governor and the
Legislative Budget Board.

(6) An advisory committee established by the comptroller
shall be abolished on the fourth anniversary of the first meeting of the
advisory committee:

(A) unless the comptroller acts to continue or re-estab-
lish the committee in existence; and

(B) unless a specific duration is prescribed by statute for
the advisory committee to exist.

(7) If the comptroller acts to continue or re-establish the
committee's existence, it shall continue to exist for an additional four
year term. Comptroller action to continue or re-establish a committee
may include, without limitation, issuing a letter appointing or re-ap-
pointing committee members to an additional term.

(¢) The Advisory Committee on Procurement shall be com-
posed of officers or employees from the comptroller, from state agen-
cies, including institutions of higher education, and from political sub-
divisions who are invited by the comptroller to serve on the committee.
The officers and employees who serve on the committee shall be expe-
rienced in public purchasing, public finance, or possess other appropri-
ate expertise to serve on the committee. The purpose of the Advisory
Committee on Procurement is to represent before the comptroller the
state agency purchasing community and the political subdivisions that
use the comptroller's purchasing services. The tasks of the committee
are to:

(1) provide a method for state agencies and political subdi-
visions to bring issues to the attention of the comptroller;

(2) review issues brought forth by the comptroller;

(3) develop and make recommendations on improvements
to the procurement process;

(4) review and comment on findings and recommendations
related to purchasing that are made by state agency internal auditors or
by the state auditor;

(5) develop an assessment of the committee, committee
goals and measurable objectives; and

(6) participate in an annual review of committee activities
and make recommendations about the future direction of the committee
at the end of each fiscal year.

(d) The Vendor Advisory Committee shall be composed of
employees from the comptroller and vendors who have done business
with the state, and who are invited by the comptroller to serve on the
committee. The comptroller shall invite a cross-section of the vendor
community to serve on the committee, both large and small businesses
and vendors who provide a variety of different goods and services to the
state. The purpose of the Vendor Advisory Committee is to represent
before the comptroller the vendor community, to provide information
to vendors, and to obtain vendor input on state procurement practices.
The tasks of the committee are to:

(1) obtain vendor input and develop and make recommen-
dations on improvements to the procurement process;

(2) develop an assessment of the committee, committee
goals and measurable objectives at the end of each fiscal year; and

(3) participate in an annual review of the committee's ac-
tivities and make recommendations about the future direction and con-
tinuance of the committee at the end of each fiscal year.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016

TRD-201605570

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387
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DIVISION 2. PUBLICIZING PROCUREMENT:
CMBL, ESBD, AND VPTS
34 TAC §§20.106 - 20.115

The Comptroller of Public Accounts proposes new §20.106,
concerning electronic purchasing system; §20.107, concerning
centralized master bidders list; §20.108, concerning authority;
§20.109, concerning purpose; §20.110, concerning notice and
information posting requirements; §20.111, concerning internet
access; §20.112, concerning fees; §20.113, concerning reg-
istered agent requirements; §20.114, concerning solicitation
posting procedures; and §20.115, concerning vendor perfor-
mance tracking system.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter B Pub-
lic Procurement Authority and Organization. New §§20.106 -
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20.115 will be part of Subchapter B, under new Division 2, Pub-
licizing Procurement: CMBL, ESBD, and VPTS.

New §20.106 incorporates former §20.31(e) in the reorganiza-
tion of Chapter 20 and revises it to refer to the comptroller in-
stead of the commission.

New §20.107 incorporates former §20.34 in the reorganization of
Chapter 20 and revises it to generally apply solicitation methods
and deletes references to bids or proposals.

New §20.108 incorporates former §20.201 in the reorganization
of Chapter 20 and revises it to refer to the comptroller instead of
the commission.

New §20.109 incorporates former §20.202 in the reorganization
of Chapter 20 except that former §20.202(d) remains repealed
as inconsistent with the phrase contract value as defined by pro-
posed §20.25.

New §20.110 incorporates the provisions of former §20.204 for
the statewide electronic business daily posting requirements and
revises it to refer to the comptroller instead of the Texas Building
and Procurement Commission.

New §20.111 incorporates the provisions of former §20.205 in
the reorganization of Chapter 20.

New §20.112 incorporates the provisions of former §20.206 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.113 incorporates the provisions of former §20.211 in
the reorganization of Chapter 20.

New §20.114 incorporates the provisions of former §20.212 in
the reorganization of Chapter 20.

New §20.115 incorporates the provisions of former §20.108 in
the reorganization of Chapter 20 and revises it to require state
agencies to enter reports on contractor performance within 30
days after the completion of a contract or order, includes an A, B,
C, D, or F grading system as required by recent legislation, and
explains how the new grades will integrate the existing reports
that lack letter grades.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code
§§2155.0012, 2155.267, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, 2161.0012, 2161.002, 2171.002,

2171.055, 2172.0012, and 2176.110; Local Government,
§271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, §§572.069, 2155.061, 2155.075, 2155.0755,
2155.78, 2155.080, 2155.081, 2155.083, 2155.131, 2155.261,
2155.262, 2155.263, 2155.264, 2155.265, 2155.266, 2155.269,
2156.003, 2261.251, 2261.252, 2261.256, 2262.053, 2262.055,
2261.256; Local Government Code, §271.082; and Education
Code, §34.001.

§20.106.  Electronic Purchasing System.

The comptroller may use electronic services to improve the efficiency
and effectiveness of the purchasing system. Such services are provided
on a cost recovery basis to those who choose to use them. Examples of
such services include electronic delivery of purchase orders, electronic
receipt of bids and proposals, and electronic bulletin boards.

$20.107.  Centralized Master Bidders List.

(a) The comptroller maintains the Centralized Master Bidders
List (CMBL) of the names and addresses of vendors which have reg-
istered for inclusion on the CMBL. The CMBL is maintained for the
state's use in procuring goods and services through open and fair com-
petition. Solicitations shall be transmitted to vendors on the CMBL
for the solicited good and/or service designated by the vendor for open
market, term contracts, competitive sealed proposal acquisitions and
delegated purchases in excess of the non-competitive bid limit.

(b) Registration for the Centralized Master Bidders List is an
on-line process with a vendor managed web based system. There is a
$70.00 annual fee to remain registered on the CMBL.

(c) It is the vendor's responsibility to maintain their CMBL
profile to ensure correct information for receipt of bids based on prod-
ucts or services which can be provided for selected districts for the State
of Texas.

(d) A vendor may be administratively removed from the
CMBL for one or more of the following reasons:

(1) failing to pay or unnecessarily delaying payment of
damages assessed by the comptroller;

(2) failing to remit the required CMBL fee; or

(3) any factor set forth in Government Code, §2155.070
and §2155.077.

(e) A vendor which has been removed from the CMBL shall
not be reinstated until expiration of the period for which the vendor was
removed and approval is granted.

(f) _An error in addressing a bid invitation or request for pro-
posal or a failure of the post office to deliver the solicitation will not
be sufficient reason to require the comptroller to reject all solicitation

responses.

(g) State agencies shall use the CMBL to select bidders for
competitive bids or proposals and to the fullest extent possible for pur-
chases exempt from the comptroller's purchasing authority. This re-
quirement does not apply to the Texas Department of Transportation
or to an institution of higher education as defined by Education Code,
§61.003, but an institution of higher education should use the CMBL

when possible.

(h) As authorized by Government Code, §2155.269, a state
agency may waive the requirement to solicit only from bidders listed
on the Centralized Master Bidders List (CMBL) by obtaining approval
from its agency head or designee to add non-CMBL bidders to the final
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bid list. Non-CMBL bidders can be added to the final bid list for spe-
cific solicitations where the requirement to solicit only CMBL bidders

(a) A government agency may recover the direct cost of pro-
viding the public access only by charging a fee for downloading pro-

is not warranted, such as to increase competition.

$20.108.  Authority.

Pursuant to the authority granted by Government Code, §2155.083,
the comptroller sets forth the following rules regarding procedures and
practice for posting procurement opportunities in the Electronic State
Business Daily (ESBD).

§20.109.  Purpose.

(a) The ESBD is established as a means for all state agencies
to post notice directly and electronically in an electronic procurement
marketplace on the Internet before making a procurement with a value
that exceeds $25,000.

(b) The requirements of this subchapter are in addition to the

curement notices and bid or proposal solicitation packages posted on
the ESBD. For state agencies, these fees may not exceed the state
agency's published rate for open records requests.

(b) The comptroller and other state agencies may not charge a
fee designed to recover the cost of preparing and gathering the infor-
mation that is published in the ESBD. These costs are considered part
of a procuring agency's responsibility to publicly inform potential bid-
ders or respondents of its procurement contract opportunities.

(c) A non-governmental entity may use information posted in
the ESBD in providing a service that is more than only the downloading
of information from the business daily, including a service by which
appropriate bidders or respondents are matched with information that
is relevant to those bidders or respondents, and may charge a lawful fee

requirements of other laws relating to the solicitation of bids, propos-

that the entity considers appropriate for the service.

als, or other applicable expressions of interest for a procurement by a
state agency. This subchapter does not affect whether a state agency is
required to award a contract for procurement through competitive bid-
ding, competitive sealed proposals, or another purchasing method.

(c) This section applies to each state agency making a procure-

$20.113.  Registered Agent Requirements.

(a) Each state agency must designate a minimum of one person
to be the registered agent for posting all solicitations to the ESBD. State
agencies with field or satellite offices may establish a registered agent
at those offices or require that procurement contract opportunities be

ment that will exceed $25,000.00 in value, without regard to the source

sent to the main office for posting in compliance with this chapter.

of funds the agency will use for the procurement, including a procure-
ment that:

(1) is otherwise exempt from the comptroller's purchasing

(b) Toadd anew state agency account, a written request signed
by the agency head or designee must be submitted to the comptroller
to create a superuser account for the agency. All other registered users

authority;
(2) is made under delegated purchasing authority;

(3) isrelated to a construction project; or

(4) is a procurement of professional or consulting services.

(d) A solicitation does not include an agreement between a
state agency and a state agency, local government, or another govern-

for that agency will be registered through the superuser account.

(c) The user/registered agent information will automatically
be entered by the ESBD each time the registered agent accesses the
ESBD to post new procurement opportunities.

$20.114.  Solicitation Posting Procedures.
(a) Each state agency must comply with the procedures de-
scribed herein when posting solicitation notices on the ESBD. The

ment entity under Government Code, Chapters 771, 791, 792, or other

comptroller will provide an ESBD User's Manual on-line with writ-

law.

§20.110.  Notice and Information Posting Requirements.

(a) The comptroller shall make the ESBD available on the In-
ternet through an electronic procurement marketplace maintained by

the comptroller.

(b) The comptroller shall post in the ESBD other information
relating to the business activity of the state that the comptroller con-
siders to be of interest to the public. The comptroller may develop a
means for each state agency to post relevant information electronically.
This information will also be accessible on the comptroller's web site.

(c) The comptroller will electronically transfer to the ESBD all
procurements in excess of $25,000 that the comptroller has processed
on behalf of state agencies.

$20.111.
(a) It is the responsibility of each state agency to coordinate

Internet Access.

ten step-by-step instructions for accessing the ESBD.

(b) Information for each solicitation must be data entered di-
rectly and electronically by the registered agent, via Internet access, to
the ESBD, using the prescribed electronic format. The registered agent
must enter the minimum required information as stated in §20.214 of
this title (relating to Notice and Information Posting Requirement) us-
ing the on-line format provided by the comptroller in the ESBD.

(c) The prescribed format will contain data fields for each of
the required information items listed above. Contact information for
the posting will automatically default to the information provided on
the registered agent's registration form, but can be manually changed
to reflect contact information on procurement solicitations for which
the registered agent is not the contact.

(d) The registered agent/user must select the "Add this listing"
option to complete the posting process. All required information must
be entered for the system to accept the posting or by electronic file

with the Department of Information Resources (DIR) to secure Inter-

transfer.

net service and computer hardware and software necessary for each
registered agent to have daily access to the ESBD.

(b) To accommodate businesses seeking to become potential

§20.115.  Vendor Performance Tracking System.
(a) The comptroller's statewide procurement division shall
create, maintain, and use the vendor performance tracking system

bidders or respondents that do not have the technical means to access

on the comptroller's web page to measures vendor performance for

the ESBD, governmental and non-governmental entities such as pub-

purchases over $25,000, and is used by the comptroller to score vendor

lic libraries, chambers of commerce, trade associations, small business

performance in the areas of commodity delivery and service delivery

development centers, economic development departments of local gov-

and performance.

ernments, and state agencies may provide public access to the ESBD.

§20.112. Fees.

(b) No later than 30 days after the completion or termination
of a purchase order or contract, each state agency shall enter a perfor-
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mance review in the vendor performance tracking system on the comp-
troller's web page and according to the provisions of Subchapter F, Di-
vision 2 of this chapter.

(c) Based on vendor performance reviews of contractors pro-
vided by state agencies, the system will generate one overall vendor
performance letter score for each contractor in the system in the fol-

lowing manner.

(1) For a contractor that has received one or more perfor-
mance reports in the system prior to the implementation of this section,
the system will add all the numerical values assigned to each such re-
port for the contractor and divide the sum by the total number of such
reports in the system which shall be the single historic average score
for the contractor.

(2) With the implementation of the system described in this
section, each performance review letter score rating assigned to a con-
tractor by a state agency will be assigned a numerical value based on
the following scale: A=100, B=85, C=75, D=65, F=50.

(3) A system numerical score for the contractor will be de-
termined by the sum of all numerical values for each review letter score
rating assigned to a contractor on and after the implementation date of
the system described in this section plus the single historic average
score, if any.

(4) The system numerical score will be divided by either:

(A) the number of letter rating scores provided for the
contractor; or

(B) ifthere is a historical average score, one (1) plus the
number of letter rating scores provided for the contractor; and

(5) Using the number determined under paragraph (4) of
this subsection, the system will assign a single letter grade for the con-
tractor based on the following scale: 90-100=A, 80-89=B, 70-79=C,
60-69=D, 59 or below=F.

(6) Example: Vendor A has a score of 88 in the old sys-
tem. In the new system, vendor A gets assessed a score of A by one
state agency purchaser and C by another state agency purchaser. The
formula applied by the system is as follows: 88+100+75/3=87.6. The
vendor has a numeric score of 87.6, so the displayed score would be a
IIBH.

(d) The comptroller shall include the performance reviews in
a vendor performance tracking system.

(e) Vendors who receive a grade lower than a C may file a
protest to the classification according the protest procedures in Sub-
chapter F, Division 2 of this chapter.

(f) The comptroller shall make the vendor performance track-
ing system accessible to the public on the comptroller's Internet web-
site.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016

TRD-201605571

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 3. CONTRACT MANAGEMENT
GUIDE AND TRAINING
34 TAC §§20.131 - 20.133

The Comptroller of Public Accounts proposes new §20.131,
concerning procurement manual and contract management
guide; §20.132, concerning compliance; and §20.133, concern-
ing training program.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter B Pub-
lic Procurement Authority and Organization. New §§20.131 -
20.133 will be part of Subchapter B, under new Division 3, Con-
tract Management Guide and Training.

New §20.131 implements the statutory requirement to promul-
gate a state procurement manual and contract management
guide, identifies the guide's essential elements, and identifies
consultation requirements prior to promulgation.

New §20.132 implements the statutory requirement that each
state agency comply with the state contract management guide
and either adopt the comptroller's guide or create its own guide
consistent with the state guide.

New §20.133 incorporates the provisions of former §20.31(g) in
the reorganization of Chapter 20 and revises it to add a fee to
cover the comptroller's costs and implements statutory require-
ments for training members of state agency governing bodies.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code
§§2155.0012, 2155.267, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, 2161.0012, 2161.002, 2171.002,
2171.055, 2172.0012, and 2176.110; Local Government,
§271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, §§572.069, 2155.061, 2155.075, 2155.0755,
2155.78, 2155.080, 2155.081, 2155.083, 2155.131, 2155.261,
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2155.262, 2155.263, 2155.264, 2155.265, 2155.266, 2155.269,
2156.003, 2261.251, 2261.252, 2261.256, 2262.053, 2262.055,
2261.256; Local Government Code, §271.082; and Education
Code, §34.001.

§20.131.

(a) The comptroller shall develop and periodically update a
procurement manual and contract management guide for use by state

agencies.

(b) To prepare the guide, the comptroller shall consult with the
attorney general and the Department of Information Resources. Sub-
ject to the approval by the legislative audit committee for inclusion in
the audit plan under Government Code, §321.013(c), the comptroller
may consult with the state auditor.

(c) The guide shall include:

Procurement Manual and Contract Management Guide.

(1) information regarding the primary duties of a contract
manager, including how to:

(A) develop and negotiate a contract;

(B) select a contractor; and

(C) monitor contractor and subcontractor performance
under a contract:

(2) model provisions for state agency contracts that:

(A) distinguish between essential provisions that a state
agency must include in a contract to protect the interests of this state and
recommended provisions that a state agency may include in a contract;

(B) recognize the unique contracting needs of an indi-
vidual state agency or program and provide sufficient flexibility to ac-
commodate those needs, consistent with protecting the interests of this
state;

(C) include maximum contract periods under which a
new competitive solicitation is not necessary; and

(D) include the model contract management process de-
veloped under Government Code, §2262.104 and recommendations on
the appropriate use of the model:

(3) recommended time frames under which a state agency
may issue a competitive solicitation for a major contract in relation to
the date on which the contract is to be executed;

(4) procedures under which a state agency is required to
solicit explanations from qualified potential respondents who did not
respond to a competitive solicitation for a contract on which fewer than
two qualified bids were received by the agency; and

(5) procedures for major contracts that outsource a state
function or process to a contractor, including when applicable the use
of documents required under Government Code, Chapter 2054, Sub-
chapter J.
$20.132.

(a) Each state agency shall comply with the state procurement
manual and contract management guide.

Compliance.

(b) Procurement plan. State agencies shall formulate an
agency procurement plan that identifies an agency's management
controls and purchasing oversight authority in accordance with the
policy guidance contained in the comptroller's procurement manual
and contract management guide. A state agency must submit a copy
of the procurement plan during the comptroller's audit of the state
agency's purchasing documents or upon request by the comptroller.

§20.133.

Training Program.

(a) The comptroller hereby establishes the program authorized
by Government Code, §2155.078. The comptroller delegates to the di-
rector the authority to administer the training, certification, and contin-
uing education program for state agency purchasing personnel, includ-
ing agencies exempted from the purchasing authority of the comptrol-
ler, and purchasing personnel employed by a political subdivision or
other public entity of the state in accordance with Government Code,
§2155.078 on a cost recovery basis. The director shall promulgate
guidelines for administering this program. The training, certification,
and continuing education programs shall include at a minimum:

(1) the selection of an appropriate procurement method by
project type;

(2) procurement practices consistent with sound purchas-
ing principles and state law;

(3) procurement and contract management ethics; and

(4) training conducted by the Department of Information
Resources on purchasing technologies.

(b) The comptroller shall also establish a training program to
provide an abbreviated program for training the members of the gov-
erning bodies of state agencies. The training may be provided together
with other required training for members of state agency governing
bodies.

(c) All members of the governing body of a state agency shall
complete at least one course of the training provided by the comptroller
pursuant to this section, provided that this section does not apply to a
state agency that does not enter into any contracts.

(d) The comptroller may assess a fee for the training provided
pursuant to this section in an amount sufficient to recover the comp-
troller's costs to develop and provide such training.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016

TRD-201605572

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 4. IMPROPER BUSINESS
PRACTICES AND PERSONAL CONFLICTS OF
INTEREST

34 TAC §§20.156 - 20.158

The Comptroller of Public Accounts proposes new §20.156, con-
cerning certain employment for former state officer of employee
restricted; §20.157, concerning adherence to ethical standards;
and §20.158, concerning disclosure of potential conflicts of in-
terest; certain contracts prohibited.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter B Pub-
lic Procurement Authority and Organization. New §§20.156 -
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20.158 will be part of Subchapter B, under new Division 4, Im-
proper Business Practices And Personal Conflicts Of Interest.

New §20.156 implements new legislative restrictions on the em-
ployment of former state officer of employees.

New §20.157 incorporates the provisions of former §20.41(b) in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.158 defines financial interest, implements new legisla-
tive financial interest disclosure requirements for state officials
or employees involved in contract decisions, and prohibits con-
tract actions where identified agency officials or employees have
a financial interest.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code
§§2155.0012, 2155.267, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, 2161.0012, 2161.002, 2171.002,
2171.055, 2172.0012, and 2176.110; Local Government,
§271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, §§572.069, 2155.061, 2155.075, 2155.0755,
2155.78, 2155.080, 2155.081, 2155.083, 2155.131, 2155.261,
2155.262, 2155.263, 2155.264, 2155.265, 2155.266, 2155.269,
2156.003, 2261.251, 2261.252, 2261.256, 2262.053, 2262.055,
2261.256; Local Government Code, §271.082; and Education
Code, §34.001.

$20.156.  Certain Employment for Former State Officer or Employee
Restricted.

A former state officer or employee of a state agency who during the
period of state service or employment participated on behalf of a state
agency in a procurement or contract negotiation involving a person may
not accept employment from that person before the second anniversary
of the date the officer's or employee's service or employment with the
state agency ceased.

$§20.157.  Adherence to Ethical Standards.

Employees of agencies who perform purchasing functions under del-
egated authority shall adhere to the same ethical standards required of
comptroller employees, and shall avoid all conflicts of interest in their
purchasing activities.

§20.158. Disclosure of Potential Conflicts of Interest; Certain Con-
tracts Prohibited.

(a) Each state agency employee or official who is involved in
procurement or in contract management for a state agency shall dis-

close to the agency any potential conflict of interest specified by state
law or agency policy that is known by the employee or official with
respect to any contract with a private vendor or bid for the purchase of
goods or services from a private vendor by the agency.

(b) A state agency may not enter into a contract for the pur-
chase of goods or services with a private vendor with whom any of the
following agency employees or officials have a financial interest:

(1) a member of the agency's governing body;

(2) the governing official, executive director, general coun-
sel, chief procurement officer, or procurement director of the agency;
or

(3) a family member related to an employee or official de-
scribed by paragraph (1) or (2) of this subsection within the second
degree by affinity or consanguinity.

(c) A state agency employee or official has a financial interest
in a person if the employee or official:

(1) owns or controls, directly or indirectly, an ownership
interest of at least one percent in the person, including the right to share
in profits, proceeds, or capital gains; or

(2) could reasonably foresee that a contract with the person
could result in a financial benefit to the employee or official.

(d) A financial interest prohibited by this section does not in-
clude a retirement plan, a blind trust, insurance coverage, or an owner-
ship interest of less than one percent in a corporation.

(e) This section shall not apply to contracts of the Employ-
ees Retirement System of Texas or the Teacher Retirement System of
Texas, except for a contract with a nongovernmental entity for claims
administration of a group health benefit plan under Insurance Code, Ti-
tle 8, Subtitle H. Notwithstanding Government Code, §2261.001, this
section applies to the Texas Department of Transportation and to an
institution of higher education acquiring goods or services under Edu-
cation Code, §51.9335 or §73.115.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016

TRD-201605573

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER C. PROCUREMENT
METHODS AND CONTRACT FORMATION
DIVISION 1. PROCUREMENT PLANNING
34 TAC §§20.181 - 20.184

The Comptroller of Public Accounts proposes new §20.181, con-
cerning state agency compliance and documentation responsi-
bilities; §20.182, concerning selection of items for development
of Texas uniform standards and specifications; §20.183, con-
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cerning development of Texas uniform standards and specifica-
tions; and §20.184, concerning requisitions and specifications.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter C Pro-
curement Methods and Contract Formation. New §§20.181 -
20.184 will be part of Subchapter C, under new Division 1, Pro-
curement Planning.

New §20.181 requires state agencies to plan and document pro-
curement transactions consistent with the contract management
guide and in a manner that ensures compliance with record re-
tention requirements, and to document the basis for any neces-
sary variation from the guide.

New §20.182 incorporates former §20.63 in the reorganization
of Chapter 20 except that former §20.63(4) remains repealed
as historically unused and unnecessary since a vendor request
may already be evaluated and adopted at the discretion of the
division.

New §20.183 incorporates former §20.64 in the reorganization of
Chapter 20 and is revised to ensure that all comments regarding
revised specifications are reviewed and analyzed.

New §20.184 incorporates former §20.33(a) and (b) in the reor-
ganization of Chapter 20, revises them to refer to the comptroller
instead of the commission, revises former subsection (a) to iden-
tify the time the comptroller needs to procure a requested good
or service, and adds a new paragraph to former subsection (a)
to require state agencies to evaluate previously procured goods
or services when requesting a re-procurement of the same good
or service.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§§2155.0012, 2155.267, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, and 2158.0031; Local Government Code,
§271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, §§2155.061, 2155.062, 2155.063, 2155.064,
2155.065, 2155.067, 2155.074, 2155.0755, 2155.075,
2155.079, 2155.085, 2155.086, 2155.088, 2155.132, 2155.137,
2155.453, 2155.501, 2155.502, 2155.503, 2155.504, 2155.505,
2155.506, 2155.508, 2155.509, 2155.510, 2156.002, 2156.004,
2156.005, 2156.006, 2156.007, 2156.008, 2156.010, 2156.011,
2156.063, 2156.064, 2156.121, 2156.122, 2156.123, 2156.124,
2156.125, 2156.181, 2157.003, 2157.125, 2261.253, 2261.254,

and 2261.255; and Local Government Code, §271.082; and
Education Code, §34.001.

§20.181.
ities.

State Agency compliance and Documentation Responsibil-

(a) State agencies shall plan and document procurement trans-
actions subject to this chapter in a manner consistent with requirements
and guidelines set forth in the state procurement manual and contract
management guide, including at a minimum:

(1) actions or documentation related to the agency's assess-
ment of need for the specific commodity or service;

(2) its selection of the method of procurement to be used;

(3) the development of specifications;

(4) identification of evaluation criteria to determine the
best value of the good or service;

(5) the process by which the procurement transaction is
conducted; and

(6) the management of any resulting contract.

(b) State agencies shall plan and document procurement trans-
actions in a manner that will ensure the agency's ability to comply with
the requirements of §20.509 of this title (relating to Performance Re-
porting) relative to the evaluation of the awarded vendor's performance
based on:

(1) information prepared by the agency in planning the pro-
curement that assessed the need for the purchase together with the spec-
ifications for the good or service and the criteria to evaluate the re-
sponses resulting in an award and contract;

(2) compliance with the material terms of the contract;

(3) ability to correct instances of contractual non-compli-
ance; and

(4) other evaluation criteria presented in the on-line vendor
performance tracking system.

(c) It is the responsibility of state agencies to document the
basis for agency decisions to depart from the requirements in the state
procurement manual or contract management guide.

$20.182.  Selection of Items for Development of Texas Uniform Stan-
dards and Specifications.

Items are selected for specification development by or through one or
more of the following methods.

(1) Required by statute.

(A) School buses. Pursuant to Education Code,
§34.002, the Texas Department of Public Safety, with advice from the
Texas Education Agency, establishes safety standards for school buses
used to transport students. Pursuant to Education Code, §34.001,
specifications developed by the Texas Department of Public Safety in
compliance with Transportation Code, §547.7015, shall be referenced
in solicitations and made a part of any contract awarded by the
comptroller as result of a requisition received from a school district
pursuant to Local Government Code, §271.083. For the convenience
of qualified purchasing entities the specifications shall be posted on
the division's website.

(B) Prison-made products and raw materials. Pursuant
to Government Code, Subtitle G, Subchapter B, §497.027, an article or
product produced under Subchapter B must meet specifications estab-
lished by the comptroller that are in effect when the article or product

is produced.
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(2) Requests from using agencies. If a using agency finds
that it is having difficulty in obtaining a certain item to meet a partic-

(1) A manufacturer, vendor, or distributor may submit a
product for inclusion in an established approved product list to the di-

ular requirement, then the agency can communicate this need to the

vision, along with technical literature and product specifications. The

division.

(3) Requests from purchasers. If a state agency purchaser
is having difficulty in securing bids on a particular item in the absence
of adequate uniform standards and specifications, the purchaser may

product may then be tested and the results evaluated and compared with
the minimum level of quality for the approved products list.

(2) A product can be removed from the approved products

list if:

request the division to investigate the feasibility of developing a uni-
form standard and specification to cover the purchase of this item.

§20.183.  Development of Texas Uniform Standards and Specifica-
tions.

(a) Preparation of Texas Uniform Standards and Specifica-

tions.

(1) The procedure used in developing uniform standards
and specifications includes consultation, research, collection, and eval-
uation of data, and preparation of the specification. The division con-

(A) the quality of a given product is decreased; or

(B) the minimum level of quality for the approved prod-
ucts list is increased in order to provide the quality of products required

by state agencies.
$20.184.  Requisitions and Specifications.

(a) Requisitions.

(1) A purchase is initiated by a state agency's submission
of a requisition containing desired specifications and evaluation criteria

sults with knowledgeable people in various state agencies, user advi-

either electronically or on a form provided or approved by the comp-

sory groups, purchasers, vendors, manufacturers, distributors, bidders,

troller. The requisition must also include the agency's certification that

governmental and trade associations, colleges and universities, testing

funds are available for the purchase.

laboratories, and other experts.

(2) Uniform standards and specifications from federal,

(2) Following receipt of a requisition and supporting doc-
umentation, the comptroller shall review the materials submitted, and

state, and local governments and standards agencies, such as ASTM,

shall advise the state agency of any additional documentation required

SAE, and others, and product literature from manufacturers, distribu-

in order for the comptroller to begin the procurement solicitation

tors, etc., are obtained, studied, and their contents evaluated.

(3) A proposed specification is then prepared by stipulating
minimum requirements necessary to provide products of the level of
quality required by various state agencies.

(4) This draft specification is then distributed to the indi-
viduals and groups initially contacted as well as other interested parties
for their review, comments, and suggestions.

(5) Comments and suggestions received are reviewed, an-

process. When the comptroller has received all required documen-
tation from the state agency, the comptroller will verify same to the
state agency, and will endeavor to complete the requested procurement
within 90 days thereafter.

(3) The state agency is responsible for determining its need
for a purchase and the comptroller may not question the agency's deter-
mination of need. However, the comptroller may require clarification
of the specifications to foster open competition. If the agency's speci-
fications unreasonably limit competition, the comptroller may require

alyzed, and evaluated, and the proposed specification modified accord-

an additional written explanation.

ingly.

(6) If, as a result of this analysis and evaluation, major

(4) If the good or service for which the state agency has
identified a need has been previously procured by any state agency, the

changes in the proposed specification are made, then a second pro-

state agency shall include in the documentation submitted to the comp-

posed specification is prepared and distributed and the process outlined

troller a certification that it has reviewed and considered in its develop-

in paragraphs (4) and (5) of this subsection is followed.

(7) If no major change in the proposed specification is
made, then the uniform standard and specification is finalized and
distributed.

(8) Comments and suggestions received from the distribu-
tion of a second proposed specification are reviewed, analyzed, evalu-

ment of specifications and evaluation criteria, all vendor performance
reports previously submitted by user agencies for all previous contrac-
tors who have provided such good or service to state agencies.

(b) Specifications.

(1) The comptroller develops standard specifications for a
number of goods purchased by the state and provides agencies with a

ated, and the process outlined in paragraphs (4) - (7) of this subsection

list of the goods covered by the standard specifications. If an agency

is followed.

(9) This process is continued until a uniform standard and
specification is developed that will provide the level of quality required
by the state and that will provide competitive bidding.

(10) The agency user advisory groups provide the division
with their individual requirements and otherwise assist in the prepara-
tion and development of specifications.

(b) Distribution of Texas Uniform Standards and Specifica-
tions. The initial distribution of newly adopted or prepared uniform
standards and specifications is to state agencies, vendors/distributors
and manufacturers contacted during the development phase of the uni-
form standard and specification and subsequently to others upon re-

quest.
(c) Approved products list.

submits a requisition with non-standard specifications when an appli-
cable standard specification exists, it must include an explanation as to
why the standard specification is not being used.

(2) Ifa state agency submits a requisition for the purchase
of a product on the open market when an equivalent product is avail-
able for purchase under a term contract, it must include an acceptable
explanation as to why the term contract product is not satisfactory.

(3) The comptroller will review the specifications and eval-
uation criteria submitted by a state agency. The comptroller will not
significantly change specifications or evaluation criteria without writ-
ten approval from the agency, but it may correct typographical errors
if doing so will not significantly change the specifications. Incorrect,
inadequate, or incomplete requisitions may be returned to the agency,
with a written explanation for the return and the requirements for ac-
ceptable re-submission.
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(4) The comptroller will normally specify delivery times
that are standard in the industry. If a state agency requires shorter than
standard delivery times, it must state the requirement in its requisition.
If the delivery requirement can only be met by one vendor, written jus-
tification will be required. If an agency does not require early deliv-
ery but wishes to take advantage of it if available, the comptroller will
state in the bid invitation that the ability to make early delivery may
be a factor in making the award. In such cases, when it is to the state's
advantage, the comptroller may award a contract to a bid other than the
lowest priced bid after consulting with the agency. If the bid invitation
contains no statement regarding early delivery, the comptroller may not
consider early delivery in making an award.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605574

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 2.  PROCUREMENT METHODS
34 TAC §§20.206 - 20.221

The Comptroller of Public Accounts proposes new §20.206, con-
cerning procurement methods; §20.207, concerning competitive
sealed bidding; §20.208, concerning competitive sealed propos-
als; §20.209, concerning proprietary purchases; §20.210, con-
cerning emergency procurements; §20.211, concerning small
purchases; §20.212, concerning reverse auction; §20.213, con-
cerning internal repair procurements; §20.214, concerning no-
tice and information posting requirements; §20.215, concern-
ing posting time requirements; §20.216, concerning posting fol-
low-up and record keeping; §20.217, concerning verification of
use of best value standard; §20.218, concerning contract with
value exceeding $5 million; §20.219, concerning award notifica-
tion; §20.220, concerning term contracts; and §20.221, concern-
ing special rules for contract awards requiring an open meeting.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter C Pro-
curement Methods and Contract Formation. New §§20.206 -
221 will be part of Subchapter C, under new Division 2, Procure-
ment Methods.

New §20.206 identifies the procurement methods available for
the solicitation and procurement of goods and services under the
State Purchasing and General Services Act, Government Code,
Title 10, Subtitle D, et seq, and incorporates former §20.31(b)
and (c) in the reorganization of Chapter 20.

New §20.207 incorporates former §20.35 and §20.36 in the reor-
ganization of Chapter 20 and revises them to identify the current
minimum requirements for bid submission, bid evaluation, and
contract award.

New §20.208 incorporates former §20.37 in the reorganization of
Chapter 20 and revises it to identify the current minimum require-

ments for using, soliciting, opening, negotiating and awarding
contracts under a competitive sealed proposals procurement.

New §20.209 incorporates former §20.33(c) in the reorganiza-
tion of Chapter 20 and revises it to refer to the comptroller in-
stead of the commission.

New §20.210 incorporates former §20.208 in the reorganization
of Chapter 20 and revises it to refer to the comptroller instead of
the commission.

New §20.211
$5,000.

New §20.212 incorporates former §20.51 in the reorganization
of Chapter 20 and revises it to refer to the comptroller instead of
the commission.

identifies requirements for purchases under

New §20.213 incorporates former §20.209 in the reorganization
of Chapter 20.

New §20.214 incorporates former §20.204(b) and (c) in the reor-
ganization of Chapter 20, revises them to refer to the comptroller
instead of the commission, and identifies requirements for post-
ing a solicitation for goods or services in excess of $25,000.

New §20.215 incorporates former §20.207 in the reorganization
of Chapter 20 and revises it for clarity.

New §20.216 incorporates former §20.213 in the reorganization
of Chapter 20 and revises a reference to procurement contract
opportunity to be solicitation, which is a defined term in the chap-
ter.

New §20.217 identifies requirements to comply with recently en-
acted legislation for contract awards.

New §20.218 identifies requirements to comply with recently en-
acted legislation for contract awards exceeding $5 million.

New §20.219 incorporates former §20.215 in the reorganization
of Chapter 20.

New §20.220 incorporates former §20.40, paragraphs (1) and
(3) in the reorganization of Chapter 20 and revises them to refer
to the comptroller instead of the commission.

New §20.221 incorporates former §§20.381, 20.382, and 20.383
in the reorganization of Chapter 20 revises them to refer to the
division instead of Texas Procurement and Support Services.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.
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The new sections are proposed under Government Code,
§8§2155.0012, 2155.267, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, and 2158.0031; Local Government Code,
§271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, §§2155.061, 2155.062, 2155.063, 2155.064,
2155.065, 2155.067, 2155.074, 2155.0755, 2155.075,
2155.079, 2155.085, 2155.086, 2155.088, 2155.132, 2155.137,
2155.453, 2155.501, 2155.502, 2155.503, 2155.504, 2155.505,
2155.506, 2155.508, 2155.509, 2155.510, 2156.002, 2156.004,
2156.005, 2156.006, 2156.007, 2156.008, 2156.010, 2156.011,
2156.063, 2156.064, 2156.121, 2156.122, 2156.123, 2156.124,
2156.125, 2156.181, 2157.003, 2157.125, 2261.253, 2261.254,
and 2261.255; and Local Government Code, §271.082; and
Education Code, §34.001.

§20.206.  Procurement Methods.
(a) To procure goods or services, a state agency may use the

to obtain such information and will then be processed as any other bid.
If the incorrect information on the envelope causes the bid not to be
considered in making an award, the bid will be considered invalid and

rejected.

(5) Bids by facsimile are not allowed except under excep-
tional circumstances and with the written approval of the purchasing
agency prior to the bid due date and time.

(6) An unsigned bid is not valid and will be disqualified.

(7) When formal bids are required, bids may not be taken
or accepted by telephone.

(8) To claim a preference identified in Subchapter D, Divi-
sion 2, of this chapter, a bidder shall mark the appropriate box on the
preference form and provide sufficient documentation to demonstrate a
determination that the bidder may receive the preference. If the appro-
priate box is not marked, a preference will not be granted unless other
documents included in the bid provide sufficiently demonstrate that the

following procurement methods as further prescribed by this subchap-

bidder may receive the preference and is requesting the preference.

ter:

(1) competitive sealed bidding;

(2) competitive sealed proposals;

(3) proprietary purchases;

(4) emergency procurements;

(5) small purchases;

(6) requests for offers; or

(7) purchases by means of special contracting methods as
otherwise specified in this subchapter.

(b) In addition to the methods described in subsection (a) of

(9) If an error is discovered in a bid invitation, or agency
requirements change prior to the opening of a bid, the comptroller will
transmit an addendum correcting or changing the specifications to all
bidders originally listed on the Centralized Master Bidder List for that
bid invitation. Bids will not be rejected for failure to return the adden-
dum with the bid, if the change is noted on the bid or the product or
service specification would not be changed by the addendum.

(10) By signing and submitting a bid to the comptroller or
to an agency acting under delegated purchasing authority, a bidder af-
firms that it has not given or offered any economic opportunity, em-
ployment, gift, loan, gratuity, special discount, trip, favor, or service to
a public servant in connection with the bid, and that it does not intend
to give or offer any of the foregoing in the future. Signing a bid with

this section, a state agency may use any other method of procurement

a false statement shall void the bid and any resulting contract, and the

authorized by statute.

(c) Whenever possible, purchases are based on competitive
bids.

(d) Negotiation of contracts, including price, is permitted for:

(1) purchases by means of competitive sealed proposals;

(2) proprietary purchases or purchases of items for which
there is only one source of supply;

(3) emergency purchases when there is insufficient time to
solicit bids; and

(4) proposed purchases in circumstances where the com-

bidder shall be removed from all bidders lists at the comptroller or at
the agency acting under delegated purchasing authority.

(b) Bid evaluation.

(1) The comptroller may accept or reject any bid or any part
of a bid or waive minor technicalities in a bid, if doing so would be in
the state's best interest.

(2) A bid price may not be altered or amended after the bid
due date and time except to correct mathematical errors in extension.

(3) Noincrease in price will be considered after the bid due
date and time. A bidder may reduce its price provided it is the lowest
and best bidder and is otherwise entitled to the award.

petitive solicitation has been advertised but the state agency has re-
ceived only one acceptable bid, or no acceptable bids; provided, how-
ever, such negotiation may not result in a material change to the adver-

tised specifications.

§20.207.  Competitive Sealed Bidding.
(a) Bid submission.

(1) Prospective bidders may request specific bid invitations
from the comptroller at any time prior to the bid due date and time.

(2) A bidder may withdraw its bid by written request at any

(4) Bid prices are considered firm for acceptance for 30
days from the bid due date and time for open market purchases and
60 days for term contracts, unless otherwise specified in the invitation
for bids.

(5) Abid containing a self-evident error may be withdrawn
by the bidder prior to an award.

(6) Bid prices which are subject to unlimited escalation will
not be considered. A bidder may offer a predetermined limit of esca-
lation in his bid and the bid will be evaluated on the basis of the full

time prior to the bid due date and time.

(3) A bid received after the bid due date and time estab-
lished by the bid invitation is a late bid and will not be considered.

amount of the escalation.

(7) A bid containing a material failure to comply with the
advertised specifications shall be rejected.

(4) A bid received which does not contain adequate bid
identification information on the outside of the envelope will be opened

(8) All bids must be based on "F.O.B. destination" delivery
terms unless otherwise specified.
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(9) Ifrequested in the invitation for bids, samples must be
submitted or the bid will be rejected. A state agency may require sam-

(4) The division or other state agency shall provide each
offeror an equal opportunity to discuss and revise proposals.

ples when essential to the assessment of product quality during bid
evaluation. A state agency is not required to return samples.

(10) When brand names are specified, bids on alternate

(5) In accordance with Government Code, §2155.453, a
state governmental entity that issues a request for proposals for techno-
logical products or services for homeland security or law enforcement

brands will be considered if they otherwise meet specification require-

purposes must allow a business entity to substitute the qualifications of

ments.

(11) Expedited payment discounts are acceptable but are
not considered in making an award. All cash discounts offered will be
taken if they are earned by the agency.

(12) No electrical item may be purchased unless the item

its executive officers or managers for the qualifications required of the
business entity in the request for proposals.

(e) Contract award.

(1) The division or other state agency shall make a written
award of a contract to the offeror whose proposal offers the best value

meets applicable safety standards of federal and state law.

(c) Award.

(1) All awards shall be made to the bidder complying with
the best value criteria used in the bid and conforming to the advertised
product or service specifications.

(2) In case of tie bids which cannot be resolved by appli-
cation of one or more preferences described in §20.306 of this title (re-
lating to Preferences), an award shall be made by drawing lots.

§20.208. Competitive Sealed Proposals.
(a) Availability of method.

(1) The comptroller or other state agency may follow a pro-
cedure using competitive sealed proposals to acquire goods or services
if the comptroller or agency determines that competitive sealed bidding
and informal competitive bidding for the purchase or type of purchase
are not practical or are disadvantageous to the state.

(2) A state agency shall send its proposal specifications and
criteria to the division for approval or request the division to develop
the proposal specifications and criteria.

(3) The division shall determine whether to delegate sole
oversight of the acquisition to a state agency or to retain oversight of

the procurement.

(b) Solicitation of proposals.
agency shall:

(1) solicit proposals under this subchapter by a request for

The division or other state

for the state, considering price, past vendor performance, vendor ex-
perience or demonstrated capability, and the evaluation factors in the
request for proposals.

(2) The division or other state agency shall refuse all offers
if none of the offers submitted is acceptable.

(3) The division or other state agency shall determine
which proposal offers the best value for the state in accordance with
Government Code, §§2155.074, 2155.075 and 2156.125, as applica-
ble.

(4) The division or other state agency shall state in writing
in the contract file the reasons for making an award.

() Release of respondent list. After a contract is awarded, the
list of respondents submitting proposals for the solicitation shall be re-
leased upon request and in compliance with Government Code, Chap-
ter 552.

(g) Guidelines. The comptroller may promulgate and maintain
guidelines for the conduct of and review of procurement transactions
conducted using competitive sealed proposals.

$20.209.  Proprietary Purchases.

(a) Ifthe division finds that a state agency has submitted speci-
fications or conditions of purchase which are proprietary to one vendor
and do not permit an equivalent good or service to be supplied, the
division may require the state agency to provide written justification
before processing the procurement. Within 10 days thereafter, it will
notify the agency of the need for a written justification. An agency may

proposals; and

(2) give public notice of a request for proposals in the man-
ner provided for requests for sealed bids under this subchapter.

(c) Opening and filing of proposals; public inspection. The di-
vision or other state agency shall maintain a list of respondents received
for each request for proposal.

(d) Negotiation of proposals.

(1) The division or other state agency may discuss accept-
able or potentially acceptable proposals with offerors to assess an of-
feror's ability to meet the solicitation requirements. When the division
is managing the request for proposals process, it shall invite a requisi-

submit a written justification along with its requisition if it chooses to
do so.

(b) A written justification for the use of proprietary specifica-
tions or conditions shall:

(1) contain an explanation of the need for the specifications
or conditions;

(2) state the reasons why any competing or equivalent
products identified by the division are not satisfactory, addressing each
such product individually;

(3) contain any other information requested by the divi-
sion; and

tioning agency to participate in discussions conducted under this sec-
tion.

(2) After receiving a proposal but before making an award,

(4) Dbe signed by the agency head, the chairman of its gov-
erning body, or a person to whom such signature authority has been
properly delegated in the agency's procurement plan, or in the case of

the division or other state agency may permit the offeror to revise the

an institution of higher education, by a person properly designated as

proposal to obtain the best final offer.

(3) The division or other state agency may not disclose in-
formation derived from proposals submitted from competing offerors

a purchasing officer for the institution.

(c) When a state agency submits a written justification meeting
the requirements of subsection (b) of this section, the division shall

in conducting discussions under this section.

make the requested purchase.
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(d) If a review of the state agency's proposed specifications
or conditions by the division shows that competition will be unduly

(2) A notice when the procurement contract has been
awarded or when the state agency has decided to not make the pro-

limited and are not proprietary to one vendor, the division shall inform

curement.

the state agency of the limiting effect caused by the specification or
condition and its possible economic effect.

$20.210.  Emergency Procurements.

(a) Emergency procurement requirements over $25,000 must
be posted to the ESBD, but the minimum posting times in this subchap-
ter do not apply.

(b) In addition to the posting requirements for emergency pro-
curements set forth in this subchapter, all other comptroller procedures
governing emergency procurement requirements in §20.82 of this title
(relating to Delegated Purchases) apply.

§20.211.

For purchases of goods which the purchasing agency estimates to be of
a total value of less than $5,000, the purchasing agency shall conduct

Small Purchases.

(3) Any addendum to the original procurement solicitation
must be posted no later than the next business day following its release
to the public. The time and date for receiving solicitation responses
should be changed to allow sufficient time for all recipients of the orig-
inal procurement solicitation to receive and respond to the addendum
prior to the time and date for receiving solicitation responses, but the
posting times set forth in this subchapter do not apply for addendums
(that is, an addendum is not necessarily required to be posted for the
full posting period applicable to the original solicitation). Each state
agency is responsible for posting notices of addendums, if applicable,
to each procurement solicitation. The state agency is also responsible
for posting solicitation cancellation notices on the ESBD.

(4) Itis the responsibility of the potential bidder or respon-
dent to review the ESBD or contact the state agency prior to the bid or

such procurements in a manner consistent with the processes outlined

posting closing date to determine if an addendum has been issued.

in the state procurement manual and the contract management guide.

§20.212. Reverse Auction.

Pursuant to Government Code, §2155.062(a)(4) and (d), the comptrol-
ler may use the reverse auction procedure as a method of purchasing
goods and services. In this competitive method of purchasing, bidding
is areal time process lasting for a specified period of time, during which
multiple suppliers anonymous to each other submit bids to provide the
designated goods or services to an internet location.

§20.213.

An internal repair is defined as a repair where the extent of the work
cannot be determined until the equipment is disassembled. An internal
repair must contain labor and may also include parts. Internal repairs
over $25,000 must be posted to the ESBD, but the minimum posting
times in this subchapter do not apply.

Internal Repair Procurements.

§20.214.  Notice and Information Posting Requirements.

(a) Each state agency shall directly and electronically post its
own notices or solicitation packages for procurement contract oppor-
tunities using the ESBD.

(b) Each state agency that issues a procurement contract solic-
itation estimated to exceed $25,000 in value shall post on the ESBD.

(1) Either the entire bid or proposal solicitation package or
a notice that includes all information necessary to make a responsive
bid, proposal, or other applicable expression of interest for the procure-
ment contract, including the following minimum information required
for each procurement as outlined in Government Code, §2155.083(g):

(A) a brief description of the goods or services to be
procured and any applicable NIGP class and item code for the goods
and services;

(B) the last date and time on which bids, proposals, or
other applicable expressions of interest will be accepted;

(C) the estimated quantity of goods or services to be

procured;

(D) the estimated date on which the goods or services

$20.215.  Posting Time Requirements.

(a) Entire solicitation. Ifthe state agency posts the entire solic-
itation package, including attachments, the solicitation must be posted
for the latest of:

(1) 14 calendar days after the date the solicitation package
is first posted; or

(2) the date the state agency will no longer accept bids, pro-
posals, or other applicable expressions of interest for the procurement.

(b) Notices. If documents or attachments related to the solic-
itation must be obtained from another source, a notice of solicitation
must be posted for the latest of:

(1) 21 calendar days after the date the notice is first posted,;

(2) the date the state agency will no longer accept bids, pro-
posals, or other applicable expressions of interest for the procurement.

(c) Cancellation. If the state agency decides not to make the
procurement, the state agency must amend the posting to indicate the
effective date of the cancellation within two business days of canceling
the solicitation.

(d) A state agency may not award a contract and shall continue
to accept bids or proposals or other applicable expressions of interest
for the solicitation for at least 21 calendar days after the date the state
agency first posted notice of the solicitation or 14 calendar days after
the date the state agency first posted the entire bid or proposal solicita-

tion package.
(e) Contract void. A contract award is void if made by a state

agency in violation of the applicable minimum required posting time
or if no ESBD posting was made.

$20.216.  Posting Follow-up and Record Keeping.

(a) A copy of the solicitation posting will automatically be sent
electronically to the registered agent's e-mail address, if an e-mail ad-
dress was provided on the user registration form. If the registered agent

to be procured will be needed; and

(E) the name, business mailing address, e-mail address,
and business telephone number of the state agency employee a person
may contact to inquire about all necessary information related to mak-
ing a bid or proposal or other applicable expression of interest for the
procurement contract.

does not have e-mail access, it is the responsibility of the registered
agent to use the print features of the Internet browser software to pro-
duce a hard copy of the posting for permanent record keeping as part
of the contract file.

(b) The ESBD will automatically purge postings according to
the bid opening date entered by the registered agent. Each state agency
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is responsible for ensuring the procurement contract solicitation re-
mains posted for the minimum number of days, as set forth in Gov-

(3) contract award recipient information to include com-
pany name, mailing address, and the comptroller's historically under-

ernment Code, §2155.083 and these rules.
$§20.217.  Verification of Use of Best Value Standards.

(a) The contract manager or procurement director of each state
agency shall:
(1) approve each state agency contract for which the
agency is required to purchase goods or services using the best value
standard;

(2) ensure that, for each contract, the agency documents the
best value standard used for the contract;

(3) acknowledge in writing that the agency complied with
the agency's and comptroller's contract management guide and the state
procurement manual in the purchase; and

(4) ensure that the state agency shall evaluate the contrac-
tor's performance based on:

(A) information prepared by the agency in planning the
procurement that assessed the need for the purchase together with the
specifications for the good or service and the criteria to evaluate the
responses resulting in an award and contract;

(B) compliance with the material terms of the contract;

(C) ability to correct instances of contractual non-com-

utilized business certification status, if applicable; and

(4) dollar amount of award.

(c) Cancellation notices will include the following minimum
information:

(1) agency name, business address, and contact name;

(2) purchase requisition number; and

(3) reason for cancellation.

(d) Upon posting of the contract award notification informa-
tion in the form, the registered agent will receive an e-mail notification

of the posting.
§20.220. Term Contracts.

The comptroller enters into term contracts for the purchase or lease of
goods or services used in large quantities by several state agencies. The
term of the contract is determined by the comptroller.

(1) Bid invitations.

(A) The comptroller maintains records of the quantities
and/or dollar volumes purchased under term contracts during the pre-
vious year, and includes this information in bid invitations. Term con-
tracts are established for estimated quantities only, however, and do not
guarantee that the state will order any given amount during the contract

pliance; and

(D) other evaluation criteria presented in the on-line
vendor performance tracking system.

(b) In determining which bidder is offering the best value,
in addition to price, the state agency may consider and evaluate the
factors set out in Government Code, Title 10, Subtitle D, Subchapter
A, §§2155.074, 2155.075, 2156.007, 2157.003 and 2157.125, and all
other factors comprising the best value criteria as may be set forth in
the solicitation.

§20.218. Contract With Value Exceeding $5 Million.

For each state agency contract for the purchase of goods or services
that has a value exceeding $5 million, the contract management office
or procurement director of the agency must:

(1) verify in writing that the solicitation and purchasing
methods and contractor selection process comply with state law and

agency policy; and

(2) submit to the governing body of the agency, or govern-
ing official of the agency if the agency is not governed by a multimem-
ber governing body, information on any potential issue that may arise
in the solicitation, purchasing, or contractor selection process.

§20.219.  Award Notification.

(a) Each state agency's registered agent must record the ac-
tion resulting from the posting of each procurement contract solicita-

period.

(B) Term contracts may be either firm price or firm fixed
price contracts with escalation and de-escalation.

(2) Awards.

(A) The comptroller will notify a successful bidder of
the acceptance of its bid by issuing a notice of award. The successful
bidder must review the notice of award and notify the comptroller in
writing within 5 days of any error requiring correction.

(B) Performance bonds may be required for each award
exceeding $100,000.

(3) Delivery requirements.

(A) All items shipped by a contractor must be new (un-
less otherwise specified in a purchase document) and received by the
agency in first-class condition within the specified time.

(B) All merchandise shipped against the contract order
during the term of the contract must be as the contractor originally
quoted. If items become unavailable during the term of a contract,
the comptroller may require the contractor to furnish acceptable sub-
stitutes.

§20.221.
Meeting.

(a) The purpose of this section is to provide for the efficient
and effective administration of the provisions of the Government Code

Special Rules for Contract Awards Requiring an Open

tion into the ESBD using the prescribed form or electronic file transfer.

relating to certain contract awards by the division in compliance with

This includes contracts awarded and procurement contract opportuni-

Government Code, §2155.086.

ties canceled by the state agency.

(b) The procurement contract award notice shall include the

(b) Except as otherwise provided, this section applies to the
award of a contract by the division that:

following minimum information:

(1) agency name, mailing and physical address, and contact

(1) relates to the powers and duties transferred to the comp-
troller under Government Code, §2151.004(d);

name;

(2) purchase requisition number for procurement contract

(2) isreasonably expected by the division at the time of the
award to have a value of $100,000 or more over the life of the contract;

solicitation;

and
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(3) isevaluated based wholly or partly on best value factors
other than cost.

(c) This section does not apply to:

(1) the award of a contract by the chief clerk on behalf of

(i) The division shall post the text of a contract awarded in an
open meeting under this section on its website and in the state busi-
ness daily, except for information in a contract that is not subject to
disclosure under Government Code, Chapter 552. Information that is
not subject to disclosure under Chapter 552 shall be referenced in an

divisions of the comptroller other than the division, or for multiple divi-

appendix that generally describes the information without disclosing

sions of the comptroller that also include the division, that do not relate

the specific content of the information.

to the powers and duties transferred to the comptroller under Govern-
ment Code, §2151.004(d);

(2) the award of a contract by any state agency, local gov-

(j) In making the determination of whether a contract is
reasonably expected to have a value of $100,000 over the life of the
contract, the division may review all available information, including

ernment or any other authorized entity under a statewide or master con-

available renewals or extensions, pricing or quantity options, purchase

tract established by the division, including without limitation, a state

requisitions, estimated budgets, legislative appropriations, market

term contract or Texas multiple award schedule contract;

(3) any part of the contracting process other than the award,
including without limitation planning, budgeting, solicitation, pre-re-
sponse conference, respondent presentation, evaluation, development
of staff or evaluation committee recommendations, negotiation, and
signature;

(4) arenewal, extension, or amendment of a contract pro-
vided for in the written solicitation for the original contract;

(5) an emergency purchase or other contract award for

research, previous similar contracts, total previous agency purchase
orders under a statewide contract and other pertinent information. For
open market awards where the division is requested to evaluate and
award a purchase order for an agency or other authorized entity, the
division may consider an agency's expectation of contract value along
with other available information.

(k) The emergency standard is a purchase or other contract
award for which delay would create a hazard to life, health, safety,
welfare, or property or would cause undue additional cost to the state.
An agency's or other authorized entity's documentation to support a re-

which delay would create a hazard to life, health, safety, welfare, or

quest for an emergency contract award by the division is the same doc-

property or would cause undue additional cost to the state;

(6) the award of a contract by any state agency, local gov-
ernment or any other authorized entity under a contract that is not sub-
ject to or otherwise exempt from submission to, delegation by or other
authority of the division; or

(7) reverse auctions or any other purchase method that does
not involve consideration and evaluation, prior to contract award, by
the division on best value evaluation factors other than cost.

(d) As used in this section, the chief clerk of the comptroller
includes the chief clerk or his or her designee.

(e) To award a contract to which this section applies, the chief
clerk shall chair and conduct a public meeting to make the contract
award. The chief clerk shall determine the time and location for the
meeting. The meeting must comply with the applicable provisions
of Government Code, Chapter 551, including requirements relating to
posting notice of the meeting. The division shall post notice of the
meeting on its website and in the state business daily. The office of
the attorney general shall advise the chief clerk and the division on the
applicable provisions of Chapter 551 upon request.

(f) Before the open meeting, the chief clerk may review any
written recommendations for the proposed contract award submitted
by the staff of the division or by an evaluation committee established
by the division for the proposed contract. The chief clerk may dis-
cuss and review these written recommendations for proposed contract
award with the staff or evaluation committee prior to the open meet-
ing and may request that additional or clarifying written information be
obtained for presentation in the public meeting. The chief clerk shall
make the staff's or committee's final written recommendations avail-
able to the public at the meeting.

(g) A contract awarded by the chief clerk under this section is
not considered final and does not bind the state until all negotiations
are completed, if applicable, and all parties to the contract have signed
the final contract.

(h) The division shall post notice of a contract award made
in an open meeting under this section on its website and in the state

business daily.

umentation as that which would reasonably support an agency's own
emergency purchase.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605576

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 3. SPECIAL CONTRACTING

METHODS
34 TAC §§20.231 - 20.238

The Comptroller of Public Accounts proposes new §20.231, con-
cerning multiple award contract procedure; §20.232, concerning
multiple award schedule; §20.233, concerning multiple award
schedule contract purchases exceeding $25,000; §20.234, con-
cerning lease-purchase contracts; 20.235, concerning purchase
of motor vehicles; §20.236, concerning buying under contract
established by an agency other than comptroller; §20.237, con-
cerning purchasing from interstate compacts and cooperative
agreements; and §20.238, concerning Texas department of
criminal justice purchases.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter C Pro-
curement Methods and Contract Formation. New §§20.231 -
20.238 will be part of Subchapter C, under new Division 3, Spe-
cial Contracting Methods.
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New §20.231 incorporates former §20.46 in the reorganization
of Chapter 20, revises it for clarity and to refer to the comptroller
instead of the commission.

New §20.232 incorporates former §20.47 in the reorganization
of Chapter 20 and revises it to refer to the comptroller instead of
the commission.

New §20.233 incorporates former §20.210 in the reorganization
of Chapter 20.

New §20.234 incorporates former §20.33(d) in the reorganiza-
tion of Chapter 20 and revises it to refer to the division instead
of the commission.

New §20.235 incorporates former §20.55 in the reorganization of
Chapter 20, revises it to refer to the division instead of the com-
mission, and includes a new subsection (e) to include a statutory
requirement.

New §20.236 incorporates former §20.125 in the reorganization
of Chapter 20, revises to remove references to the Texas Build-
ing and Procurement Commission and replaces them with refer-
ences to the comptroller or division as appropriate.

New §20.237 incorporates former §20.126 in the reorganization
of Chapter 20, revises it to refer to the comptroller instead of the
TBPC, and includes a process for the submission, review, and
approval of a compact or cooperative purchasing agreement.

New §20.238 incorporates former §20.43 in the reorganization
of Chapter 20 and revises it to refer to the comptroller instead of
the commission.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposals may be submitted to
Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§§2155.0012, 2155.267, 2155.503, 2156.0012, 2156.010,
2156.124, 2156.126, and 2158.0031; Local Government Code,
§271.082; and Education Code, §34.001.

The following statutes are affected by the new sections: Gov-
ernment Code, §§2155.061, 2155.062, 2155.063, 2155.064,
2155.065, 2155.067, 2155.074, 2155.0755, 2155.075,
2155.079, 2155.085, 2155.086, 2155.088, 2155.132, 2155.137,
2155.453, 2155.501, 2155.502, 2155.503, 2155.504, 2155.505,
2155.506, 2155.508, 2155.509, 2155.510, 2156.002, 2156.004,
2156.005, 2156.006, 2156.007, 2156.008, 2156.010, 2156.011,
2156.063, 2156.064, 2156.121, 2156.122, 2156.123, 2156.124,
2156.125, 2156.181, 2157.003, 2157.125, 2261.253, 2261.254,

and 2261.255; and Local Government Code, §271.082; and
Education Code, §34.001.

§20.231.

(a) The comptroller or a state agency may use the multiple
award contract procedure only after the director or the agency's pur-
chasing director has made a written determination that its use is in the
best interest of the state. In arriving at a determination, the director or
the agency will consider the following factors:

Multiple Award Contracts Procedure.

(1) the quality, availability, and reliability of the supplies,
materials, equipment, or service and their adaptability to the particular

use required;
(2) the ability, capacity, and skill of the bidder;

(3) the sufficiency of the bidder's financial resources;

(4) the bidder's ability to provide maintenance, repair parts,
and service;

(5) the compatibility with existing equipment;

(6) the need for flexibility in evaluating new products on a
large scale before becoming contractually committed for all use; and

(7) any other relevant factors.

(b)  When the director or procuring state agency's purchasing
director finds that one or more of the above factors is important to the
contract and that objective specifications for those factors cannot be
prepared, the director or agency's purchasing director may determine
that the multiple award contract procedure will serve the best interest
of the state.

(c) Bids on multiple award invitations will be evaluated as are
other bids under §20.207(b) of this title (relating to Competitive Sealed
Bidding), except that more than one award may be made. The basis
for determining awards shall be reasonably related to the factors relied
upon in using the multiple award contract procedure and shall be dis-
closed in the bid invitation.

§20.232.  Multiple Award Schedule.

(a) Pursuant to Government Code, §2155.502, the comptroller
will develop a schedule of multiple award contracts.

(b) All contracts on schedule shall meet the following stan-
dards:

(1) have been previously awarded using a competitive
process by the federal government or any other governmental entity
in any state;

(2) have agreed to the State of Texas General Terms and
Conditions, including rules adopted by the comptroller;

(3) comply with all applicable state and federal procure-
ment requirements; and

(4) any other applicable federal requirements.

(c) The director is authorized to take actions necessary to im-
plement this section.

(d) Information on how to register for or use this schedule is
to be listed on the comptroller website.

(e) The comptroller may collect a sales rebate from a vendor
under a contract developed as a multiple award schedule. The rebate
shall be based on a percentage of a vendor's quarterly sales and shall
not exceed the current Industrial Fund Fee (IFF) assessed by the Federal
General Services Administration (GSA).
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(f) If a purchase resulting from the rebate is made in whole or

unless hardship would result. In the case of potential undue hardship,

in part with federal funds, the appropriate portion of the rebate is to

the comptroller may approve use of the vehicle for one or more pe-

be reported to the purchasing agency for reporting and reconciliation

riods of 90 days following delivery before it is converted. A request

purposes with the appropriate federal funding agency.

§20.233.  Multiple Award Schedule Contract Purchases Exceeding
$25,000.

All multiple award schedule contract purchases with a total value ex-
ceeding $25,000 must be posted on the ESBD after the purchase order
has been placed. The minimum posting times in this subchapter do not

apply.
§20.234.  Lease-Purchase Contracts.

(a) An agency may acquire capital equipment by lease-pur-
chase if it is cost effective.

(b) If a proposed lease purchase is for information resources
technologies, as defined in Government Code, Title 10, Chapter 2054,
Subchapter A, the requisition must include written evidence that the
Department of Information Resources has approved the agency's bien-
nial operating plan. For other items, the division will determine the
cost effectiveness of a lease purchase. To establish cost effectiveness,
the requisitioning agency should submit the following information:

(1) anticipated interest charges over the life of the contract;

(2) anticipated cost savings which would result from out-

for waiver submitted with a requisition will be referred to the division
travel and transportation staff and will be granted or denied in accor-
dance with §20.438 of this title.

(d) If a waiver is granted or is on file, the comptroller will
process the purchase requisition without undue delay. If a waiver re-
quest is denied, the comptroller will return the requisition to the agency
without further processing.

(e) In accordance with Government Code, § 2158.0031, a
state agency authorized to purchase passenger vehicles or other ground
transportation vehicles for general use shall purchase economical,
fuel-efficient vehicles assembled in the United States unless such a
purchase would have a significant detrimental effect on the use to
which the vehicles will be put.

§20.236.  Buying Under Contract Established by an Agency other
Than Comptroller.

(a) A state agency may purchase goods or services under a
contract made by another state agency other than the comptroller by
complying with this rule.

(b) Before making a particular purchase from a contract made
by another state agency, the requesting state agency must notify the di-

right purchase;

(3) an affirmative statement that the agency reasonably ex-
pects to be able to make payments beyond the current biennium without
requiring an increase in appropriations;

(4) any information requested by the comptroller; and

(5) any other information the agency considers relevant.
$§20.235.  Purchase of Motor Vehicles.

(a) A state agency may not purchase or lease a vehicle de-
signed or used primarily for the transportation of persons, including a
station wagon, that has a wheel base longer than 113 inches or that has
more than 160 SAE net horsepower, except that the vehicle may have
a wheel base of up to 116 inches or SAE net horsepower of up to 280 if
the vehicle will be converted so that it is capable of using compressed
natural gas or another alternative fuel that results in comparably lower
emissions of oxides of nitrogen, volatile organic compounds, carbon
monoxide, or particulates. The wheel base and horsepower limitations
prescribed by this subsection do not apply to the purchase or lease of
a vehicle to be used primarily for criminal law enforcement or a bus,
motorcycle, pickup, van, truck, three-wheel vehicle, tractor, or ambu-
lance.

(b) Except as provided in subsections (c¢) and (d) of this sec-
tion, after September 1, 1991, no motor vehicle may be purchased or
leased for a state agency operating a fleet of more than 15 vehicles, ex-
cluding law enforcement and emergency vehicles, unless that vehicle
is an alternative fuel vehicle.

(c) Requisitions for purchase or lease of vehicles after Septem-
ber 1, 1991, to a state agency operating a fleet of more than 15 vehi-
cles, excluding law enforcement or emergency vehicles, will not be
processed by the comptroller unless the requisition specifies an alter-
native fuel vehicle, or is accompanied by a request for waiver in ac-
cordance with §20.438 of this title (relating to Effective Waiver), or a
current and valid waiver issued under that section is on file with the
comptroller. If the requisition specifies an alternative fuel vehicle as a
result of a conversion, it must contain certification as to the anticipated
time after delivery that the conversion will be completed. The conver-

vision in writing that the purchase is being considered. The notification
must be signed by the agency's purchasing director and include a con-
firmation that a comptroller contract does not exist for similar goods
or services. The agency notification should also disclose the terms of
the other agency contract and capabilities of the vendor. The agency
notification should include a justification that addresses how using the
other agency contract will be more advantageous than creating a new
contract. Relevant factors that may be considered in the justification
are reduced administrative costs, increased responsiveness, and aggre-
gate purchasing power, among others.

(¢c) The authority to authorize a purchase under a contract
made by another state agency other than the comptroller resides
with the director. If the director determines that a lower price and
overall best value is available through the comptroller or the goods
or services are already available through a contract administered by
the comptroller, it will so inform the requesting agency after receipt
of the notification. Upon approval to use the other contract, the
requesting agency shall utilize established purchasing procedures for

the procurement.

(d) When a contract created by another agency fulfills an un-
met need for more than one agency, the director may endorse the con-
tract of the other agency as a comptroller contract, and make it gener-
ally available to state agencies and other qualified ordering entities as

appropriate.

§20.237.  Purchasing from Interstate Compacts and Cooperative
Agreements.

(a) Pursuant to Government Code, §2156.181, the comptrol-
ler may enter into compacts or cooperative purchasing agreements di-
rectly with one or more state governments, agencies of other states, or
other governmental entities, or may participate in, sponsor, or adminis-
ter a cooperative purchasing agreement through an entity that facilitates
those agreements for the purchase of goods or services if the comptrol-
ler determines that the agreement would be in the best interest of the
state.

(b) In order for a compact or cooperative purchasing agree-
ment to be considered for execution by the comptroller, a state agency

sion must be completed prior to the vehicle being placed in service,

shall submit a request to the comptroller that includes:
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(1) acopy of the compact or the agreement;

(2) documentation identifying the procurement process for
the requested contract;

(3) aneeds assessment by the state agency identifying the
goods or services that the state agency intends to purchase; and

(4) the evaluation criteria supporting the determination that
the agreement provides the best value to the state or state agency for
the needed goods and services.

(c) Before submitting the compact or cooperative purchasing
agreement to the comptroller, the director shall review the agreement
and prepare a recommendation after considering:

(1) the level of competition in the procurement process for
the agreement;

(2) the benefits and advantages to the state agency and the
state by executing the agreement;

(3) the costs imposed by the agreement including any fees
imposed by the agreement; and

(4) whether the agreement provides the best value to the
state compared to other procurement options available to the state.

(d) Before entering into such compacts or cooperative pur-
chasing agreements, the director shall present the proposal and recom-
mendation to the comptroller for approval.

§20.238.  Texas Department of Criminal Justice Purchases.

(a) Pursuant to Government Code, §2155.065, the comptroller
is authorized to make contracts for the purchase of goods and services
from the Texas Department of Criminal Justice (TDCJ) for use by other
qualified ordering entities. The commission may notify agencies of the
availability of TDCJ-produced goods and services by issuing catalog
pages listing the approved items in a manner suited to the product avail-

able for purchase.

(b) State agencies must purchase such items from TDCJ unless
a written waiver has been secured from TDCJ.

(c) Orders for such items will be placed with TDCJ in a man-
ner mutually agreed upon. For purchases within an agency's delegated
authority, items not on contract may be ordered directly from TDCJ
based on formal or informal quotations as appropriate for the value of

the purchase.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605578

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

SUBCHAPTER D. SOCIO-ECONOMIC
PROGRAM

DIVISION 1. HISTORICALLY UNDERUTI-
LIZED BUSINESSES

34 TAC §§20.281 - 20.298

The Comptroller of Public Accounts proposes new §20.281,
concerning policy and purpose; §20.282, concerning defini-
tions; §20.283, concerning evaluation of active participation in
the control, operation, and management of entities; §20.284,
concerning statewide annual HUB utilization goals; §20.285,
concerning subcontracts; §20.286, concerning state agency
planning responsibilities; §20.287, concerning state agency re-
porting requirements; §20.288, concerning certification process;
§20.289, concerning protests; §20.290, concerning recertifi-
cation; §20.291, concerning revocation; §20.292, concerning
certification and compliance reviews; §20.293; concerning
Texas historically underutilized business certification directory;
§20.294, concerning graduation procedures; §20.295, con-
cerning program review; §20.296, concerning HUB coordinator
responsibilities; §20.297, concerning HUB forum programs
for state agencies; and §20.298, concerning mentor-protégé
program.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter D So-
cioeconomic Program. New §§20.281 - 20.298 will be part of
Subchapter D, under new Division 1, Historically Underutilized
Businesses.

New §20.281 incorporates the provisions of former §20.10 in the
reorganization of Chapter 20.

New §20.282 incorporates the provisions of former §20.11 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.283 incorporates the provisions of former §20.12 in the
reorganization of Chapter 20.

New §20.284 incorporates the provisions of former §20.13 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.285 incorporates the provisions of former §20.14 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.286 incorporates the provisions of former §20.15 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.287 incorporates the provisions of former §20.16 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.288 incorporates the provisions of former §20.17 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.289 incorporates the provisions of former §20.18 in the
reorganization of Chapter 20.

New §20.290 incorporates the provisions of former §20.19 in the
reorganization of Chapter 20.

New §20.291 incorporates the provisions of former §20.20 in the
reorganization of Chapter 20.

New §20.292 incorporates the provisions of former §20.21 in the
reorganization of Chapter 20.
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New §20.293 incorporates the provisions of former §20.22 in the
reorganization of Chapter 20.

New §20.294 incorporates the provisions of former §20.23 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.295 incorporates the provisions of former §20.24 in the
reorganization of Chapter 20.

New §20.296 incorporates the provisions of former §20.26 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.297 incorporates the provisions of former §20.27 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

New §20.298 incorporates the provisions of former §20.28 in the
reorganization of Chapter 20 and revises it to clarify state agency
instead of agency.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposed rules may be submitted
to Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§2161.0012 and §2161.002(c).

The following statutes are affected by the new sections: Govern-
ment Code, Chapter 2161, §§2161.0011, 2161.002, 2161.0015,
2161.004, 2161.061, 2161.062, 2161.065, 2161.181, and
2161.252.

$20.281.  Policy and Purpose.

It is the policy of the comptroller to encourage the use of historically
underutilized businesses (HUBs) by state agencies and to assist agen-
cies in the implementation of this policy through race, ethnic, and gen-
der-neutral means. The purpose of the HUB program is to promote full
and equal business opportunities for all businesses in an effort to rem-
edy disparity in state procurement and contracting in accordance with

to the comptroller for certification as an historically underutilized busi-
ness.

(2) Application--The comptroller's form for applicants to
request certification as an historically underutilized business.

(3) Commodities--Any tangible good provided by a con-
tractor to the state.

(4) Comptroller--The office of the Texas Comptroller of
Public Accounts.

(5) Contractor--Any vendor or supplier of commodities or
services to a state agency under a purchase order contract or other state
contract. A prime contractor is the lead contractor under a state con-
tract.

(6) Directory--The Texas Certified Historically Underuti-
lized Business Directory.

(7) Disparity study--The State of Texas Disparity Study -
2009, conducted by MGT of America, Inc., dated March 30, 2010,
or any updates of the study that are prepared on behalf of the state as
provided by Government Code, §2161.002(c).

(8) Economically disadvantaged person--An eligible HUB
owner (as defined in paragraph (19) of this section) whose business has
not exceeded the graduation size standards according to the comptrol-
ler's graduation procedures in §20.294 of this title (relating to Gradua-

tion Procedures).

(9) Forum--A collaborative effort between state agencies
and potential contractors to provide information and training regarding
procurement opportunities.

(10) Graduation--When a certified HUB exceeds the comp-
troller's size standard for HUB certification.

(11) Historically Underutilized Business (HUB)--A busi-
ness outlined in subparagraphs (A) - (F) of this paragraph that is cer-
tified by the State of Texas and has not exceeded the size standards
established by §20.294 of this title with its principal place of business
in Texas (as defined in paragraph (21) of this section):

(A) a corporation formed for the purpose of making a
profit in which at least 51% of all classes of the shares of stock or other
equitable securities are owned by one or more persons described by
paragraph (19)(C) of this section;

(B) a sole proprietorship created for the purpose of
making a profit that is 100% owned, operated, and controlled by a
person described by paragraph (19)(C) of this section;

(C) a partnership formed for the purpose of making a
profit in which 51% of the assets and interest in the partnership is owned
by one or more persons who are described by paragraph (19)(C) of this
section;

(D) ajoint venture in which each entity in the joint ven-
ture is a HUB under this paragraph;

the HUB goals specified in the State of Texas Disparity Study. This
subchapter (relating to the Historically Underutilized Businesses) de-
scribes the minimum steps and requirements to be undertaken by the
comptroller and state agencies to fulfill the state's HUB policy and at-
tain aspirational goals recommended by the Texas Disparity Study.

§20.282.  Definitions.

The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Applicant--A corporation, sole-proprietorship, partner-
ship, joint venture, limited liability company, or supplier that applies

(E) asupplier contract between a HUB under this para-
graph and a prime contractor under which the HUB is directly involved
in the manufacture or distribution of the supplies or materials or other-
wise warehouses and ships the supplies; or

(F) a business other than described in subparagraphs
(B), (D), and (E) of this paragraph, which is formed for the purpose
of making a profit and is otherwise a legally recognized business or-
ganization under the laws of the State of Texas, provided that at least
51% of the assets and 51% of any classes of stock and equitable securi-
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ties are owned by one or more persons described by paragraph (19)(C)
of this section.

(12) Historically Underutilized Business (HUB) coordina-
tor--The staff member designated by state agencies with more than $10

(v) _Native Americans, which includes persons who
are American Indians, Eskimos, Aleuts, or Native Hawaiians; and

(vi) Veterans as defined by 38 U.S.C. §101(2) who
have suffered at least a 20% service-connected disability as defined by

million in biennial budget. The position of coordinator must be at least

38 U.S.C. §101(16) who are not Black Americans, Hispanic Ameri-

equal to the procurement director or may be the procurement director.

cans, American Women, Asian Pacific Americans, or Native Ameri-

(13) HUB report--A fiscal year semi-annual and annual re-
port of the state's total expenditures, contract awards and payments
made to certified HUBs.

(14) HUB business plan--A written plan developed by state
agencies for increasing HUB utilization required as part of the state
agency's strategic plan, as required by Government Code, §2161.123.

(15) HUB subcontracting plan--Written documentation re-
garding the use of subcontractors, which is required to be submitted
with all responses to state agency contracts with an expected value of
$100,000 or more where subcontracting opportunities have been deter-
mined by the state agency to be probable. The HUB subcontracting
plan subsequently becomes a provision of the awarded contract, and

cans.

(20) Person or natural person--A human being who is a
U.S. citizen, born or naturalized, or a human being who is not a U.S. cit-
izen, but is a veteran as defined by 38 U.S.C. §101(2) who has suffered
at least a 20% service-connected disability as defined by 38 U.S.C.

§101(16).

(21) Principal place of business--The location where the
qualifying owner or owners (as defined in paragraph (19) of this sec-
tion) of the business direct, control, and coordinate the business's daily
operations and activities.

(22) Professional services--Services of certain licensed or
registered professions that must be purchased by state agencies under

shall be monitored for compliance by the state agency during the term

Government Code, Chapter 2254, Subchapter A.

of the contract.

(16) Mentor-Protégé Program--A program designed by

(23) Resident of the State of Texas--Qualifying owners are
considered residents of the state if the owners:

the comptroller to assist agencies in identifying prime contractors and
HUBs to foster long term relationships and for potential long-term
contractual relationships. Each state agency required to have a HUB
coordinator is required to implement the Mentor-Protégé Program
in accordance with §20.298 of this title (relating to Mentor-Protégé

Program).

(17) Non-treasury funds--Funds that are not state funds
subject to the custody and control of the comptroller and available for
appropriation by the legislature.

(18) Other services--All services other than construction
and professional services, including consulting services subject to Gov-
ernment Code, Chapter 2254, Subchapter B.

(19) Owner or qualifying owner--A natural person or per-
sons who:

(A) are residents of the State of Texas as that term is
defined in paragraph (23) of this section;

(B) have a proportionate interest and demonstrate ac-
tive participation in the control, operation, and management of the en-
tities' affairs; and

(C) are economically disadvantaged because of their
identification as members of the following groups:

(i) Black Americans, which includes persons having
origins in any of the Black racial groups of Africa;

(i) Hispanic Americans, which includes persons of

(A) physically reside in the state for a period of not less
than 12 consecutive months prior to submitting an application for HUB
certification, and list Texas as their residency in their most recent tax
return submitted to the U.S. Internal Revenue Service, or;

(B) have established, to the satisfaction of the comptrol-
ler, a Texas domicile for a period of time sufficient to demonstrate their
intention to permanently reside in the state consistently over a substan-

tial period of time.

(24) Respondent--A person that submits a response.

(25) Response--A submission made in answer to an invita-
tion for bid, request for proposal, or other purchase solicitation docu-
ment, which may take the form of a bid, proposal, offer, or other appli-
cable expression of interest.

(26) SBA--The U.S. Small Business Administration.

(27) Subcontractor--As defined by Government Code,
§2251.001, this is a person who contracts with a prime contractor to
work or contribute toward completing work for a governmental entity.

(28) Subcontractor funds--Payments made to any subcon-
tractor by a prime contractor or supplier under contract with the state.

(29) Size standards--Graduation thresholds established by
the HUB program consistent with the comptroller's rules which are
based on the U.S. Small Business Administration's size standards, and
based on the North American Industry Classification System codes.
These may also be used to determine eligibility for HUB registration.

Mexican, Puerto Rican, Cuban, Central or South American, or other
Spanish or Portuguese culture or origin, regardless of race;

(iii) American Women, which includes all women

(30) Term contract--A statewide contract established
by the comptroller as a supply source for user entities for specific
commodities or services.

of any ethnicity except those specified in clauses (i), (ii), (iv), and (v)
of this subparagraph;

(iv) Asian Pacific Americans, which includes per-

(31) Treasury funds--State funds subject to the custody and
control of the comptroller and available for appropriation by the legis-
lature.

sons whose origins are from Japan, China, Taiwan, Korea, Vietnam,
Laos, Cambodia, the Philippines, Samoa, Guam, the U.S. Trust Terri-
tories of the Pacific, the Northern Marianas, and Subcontinent Asian
Americans which includes persons whose origins are from India, Pak-
istan, Bangladesh, Sri Lanka, Bhutan or Nepal;

(32) USAS--Uniform Statewide Accounting System for
the State of Texas.

(33) Vendor Identification Number (VID)--A 13-digit
identification number used in state government to identify the bidder
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or business for payment or award of contracts, certification as a HUB,

for construction, services (including professional and consulting ser-

and registration on the bidders list.

(34) Work--Providing goods or performing services on be-
half of a governmental entity pursuant to a contract.

(35) Working day--Normal business day of a state agency,
not including weekends, federal or state holidays, or days the state
agency is declared closed by its executive officer.

§20.283.  Evaluation of Active Participation in the Control, Opera-
tion, and Management of Entities.

(a) In determining the extent of "active participation in the
control, operation and management" necessary for qualification as a

vices) and commodities purchases. Each state agency may achieve the
statewide and/or state agency-specific annual HUB goals specified in
the state agency's Legislative Appropriations Request by contracting
directly with HUBs or indirectly through subcontracting opportunities.

(b) The statewide HUB goals for the procurement categories
for the State of Texas are:

(1) 11.2% for heavy construction other than building con-

tracts;

(2) 21.1% for all building construction, including general
contractors and operative builders contracts;

HUB, the comptroller may consider all relevant evidence. In consid-
ering and applying the factors set forth in paragraphs (1) - (10) of this
subsection, the comptroller will consider actual roles and responsibili-
ties of the eligible owners, rather than titles or statements of intention
regarding the owners' role. Factors which may be considered include,
but are not limited to:

(1) appearance and relative scope of responsibility of
HUB-eligible owners in articles of incorporation or partnership for-

(3) 32.9% for all special trade construction contracts;

(4) 23.7% for professional services contracts;

(5) 26.0% for all other services contracts; and

(6) 21.1% for commodities contracts.

(c) State agencies shall establish their own state agency-spe-
cific HUB goals for each procurement category outlined in subsection

mation documents;

(2) duties and rights of shareholders or partners relative to
operational decisions affecting the short term and long term goals of
the business;

(3) any restrictive language in articles of incorporation or
partnership agreements applicable to HUB eligible owner;

(4) whether any licenses, certificates, or permits required
to operate the business are held by or in the name of the HUB eligible
owner, and whether the eligible owner is qualified to hold such licenses
or permits pursuant to applicable laws and regulations;

(5) thepercentage of profit and/or risk available to the HUB
eligible owner under the corporate or partnership agreements;

(6) ability of other owners or partners to dilute either

(b) of this section. Agencies can set their state agency-specific HUB
goals higher or lower than the goals set out in subsection (b) of this
section; however, at a minimum, the statewide HUB goals should be
each state agency's starting point for establishing state agency-specific
goals. State agency-specific goals should be based on:

(1) astate agency's fiscal year expenditures and totals con-
tract expenditure;

(2) the availability to a state agency of HUBs in each pro-
curement category,

(3) the state agency's historic utilization of HUBs; and

(4) other relevant factors.

(d) Each state agency shall make a good faith effort to assist
HUBs in receiving a portion of the total contract value of all contracts

the ownership percentage or operational powers of the HUB eligible

that the state agency expects to award in a fiscal year. Factors in deter-

owner;

(7) _whether the HUB eligible owner has full time employ-
ment elsewhere that might conflict with full participation in operation

mining a state agency's good faith shall include:

(1) the state agency's performance in meeting or exceeding
their state agency-specific HUB goals or the statewide HUB goals as

of the business;

(8) the percentage of government versus non-government
contracts performed by the business where the HUB eligible owner
actively participates in the bidding of the contract or the performance

they included as part of their legislative appropriations request in ac-
cordance with Government Code, §2161.127; and

(2) the state agency's adoption and implementation of pro-
cedures taking the following factors into consideration:

of the work;

(9) the period of time a HUB eligible owner participated

(A) prepare and distribute information on procurement
procedures in a manner that encourages participation in state contracts

in the active management and operation of the business prior to the

by all businesses;

business seeking HUB status; and

(10) whether and to what extent the HUB business shares

(B) divide proposed requisitions into reasonable lots in
keeping with industry standards and competitive bid requirements;

management, board members, partners, employees, or other resources
with another business in amounts or ways which might indicate that
they are related or affiliated businesses.

(b) The comptroller may request any additional information it
considers necessary to evaluate any or all of the factors in subsection
(a)(1) - (10) of this section prior to a decision to certify an applicant as
a HUB.

§20.284. Statewide Annual HUB Utilization Goals.

(a) Inaccordance with §20.281 of this title (relating to Policy
and Purpose) and Government Code, §2161.181 and §2161.182, each
state agency shall make a good faith effort to utilize HUBs in contracts

(C) where feasible, assess bond and insurance require-
ments and design requirements that reasonably permit more than one
business to perform the work;

(D) specify reasonable, realistic delivery schedules
consistent with a state agency's actual requirements;

(E) ensure that specifications, terms, and conditions re-
flect a state agency's actual requirements, are clearly stated, and do not
impose unreasonable or unnecessary contract requirements;

(F) provide potential bidders with referenced list of cer-
tified HUBs for subcontracting;
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(G) develop and apply a written methodology to deter-
mine whether any state agency-specific HUB goals are appropriate un-

(A) contacting other state and local agencies and insti-
tutions of higher education to obtain information regarding similar con-

der the Disparity Study, as some HUB groups have not been under-

tracting and subcontracting opportunities; and

utilized within applicable contracting categories and should not be in-
cluded in the HUB goals for that category, or whether the statewide
goals from the Disparity Study are appropriate for the state agency, and
taking into account the provisions of Government Code, §2161.002(d);

(H) identify potential subcontracting opportunities in
all contracts and require a HUB subcontracting plan for contracts of

(B) reviewing the history of similar state agency pur-
chasing transactions.

(b) Receipt of HUB subcontracting plans.

(1) If, through the analysis in subsection (a) of this section,
a state agency determines that subcontracting opportunities are proba-

$100,000 or more over the life of the contract (including any renewals),

ble, then its invitation for bids, request for proposals or other purchase

where such opportunities exist, in accordance with Government Code,

solicitation documents shall state that probability and require a HUB

§2161.251; and

() seek HUB subcontracting in contracts that are less
than $100,000 whenever possible.

(e) A state agency may also demonstrate good faith under this
section by submitting a supplemental letter with documentation to the
comptroller with their HUB report or legislative appropriations request
identifying the progress, including, but not limited to the following, as
prescribed by the comptroller:

(1) identifying the percentage of contracts (prime and sub-

subcontracting plan. A bid, proposal, offer, or other expression of inter-
est to such a solicitation must include a completed HUB subcontracting
plan to be considered responsive.

(2) The HUB subcontracting plan shall be submitted with
the respondent's response on or before the due date for responses, ex-
cept for construction contracts involving alternative delivery methods.
For construction contracts involving alternative delivery methods, the
HUB subcontracting plan may be submitted up to 24 hours following
the date/time that responses are due provided that responses are not
opened until the HUB subcontracting plan is received.

contracts) awarded to businesses that are not certified as HUBs, but
that are owned by persons that are members of groups identified in
§20.282(19)(C) of this title (relating to Definitions);

(2) demonstrating that a different goal from that identified

(3) Responses that do not include a completed HUB
subcontracting plan in accordance with this subsection shall be
rejected due to material failure to comply with Government Code,
§2161.252(b).

in subsection (b) of this section was appropriate given the state agency's
types of purchases;

(3) demonstrating that a different goal was appropriate

(4) If a properly submitted HUB subcontracting plan con-
tains minor deficiencies (e.g., failure to sign or date the plan, failure to
submit already-existing evidence that three HUBs were contacted), the

given the particular qualifications required by a state agency for its

state agency may contact the respondent for clarification to the plan if

contracts;

(4) demonstrating that a different goal was appropriate
given that graduated HUBs cannot be counted toward the goal; or

(5) demonstrating assistance to noncertified HUBs in ob-
taining certification with the comptroller.

§20.285.  Subcontracts.

(a) Analyzing potential contracts of $100,000 or more. In ac-
cordance with Government Code, Chapter 2161, Subchapter F, each
state agency that considers entering into a contract with an expected
value of $100,000 or more over the life of the contract (including any
renewals) shall, before the state agency solicits bids, proposals, offers,
or other applicable expressions of interest, determine whether subcon-
tracting opportunities are probable under the contract.

(1) State agencies shall use the following steps to deter-
mine if subcontracting opportunities are probable under the contract:

(A) examining the scope of work to be performed under
the proposed contract and determining if it is likely that some of the
work may be performed by a subcontractor;

(B) research the Centralized Master Bidders List, the
HUB Directory, the Internet, and other directories, identified by the
comptroller, for HUBs that may be available to perform the contract
work; and

(C) astate agency may determine that subcontracting is
probable for only a subset of the work expected to be performed or the
funds to be expended under the contract. If a state agency determines
that subcontracting is probable on only a portion of a contract, it shall
document its reasons in writing for the procurement file.

(2) Inaddition, determination of subcontracting opportuni-
ties may include, but is not limited to, the following:

it contains sufficient evidence that the respondent developed and sub-
mitted the plan in good faith.

(c¢) Requirements of a HUB subcontracting plan.

(1) A state agency shall require a respondent to state
whether it is a certified HUB. A state agency shall also require a
respondent to state overall subcontracting and overall certified HUB
subcontracting to be provided in the contract. Respondents shall
follow procedures in paragraph (2)(A) - (D) of this subsection when
developing the HUB subcontracting plan.

(2) The HUB subcontracting plan shall include the state
agency's HUB goals for its HUB business plan, and shall consist of
completed forms prescribed by the comptroller and shall include the

following:

(A) certification that respondent has made a good faith
effort to meet the requirements of this section;

(B) identification of the subcontractors that will be used
during the course of the contract;

(C) the expected percentage of work to be subcon-

tracted; and

(D) the approximate dollar value of that percentage of

work.

(3) The successful respondent shall provide all additional
documentation required by the state agency to demonstrate compliance
with good faith effort requirements prior to contract award. If the suc-
cessful respondent fails to provide supporting documentation (phone
logs, fax transmittals, electronic mail, etc.) within the timeframe speci-
fied by the state agency to demonstrate compliance with this subsection
prior to contract award, that respondent's bid/proposal shall be rejected
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for material failure to comply with advertised specifications and state

ments, and identify a contact person. The notice shall be provided to

law.

(d) Establishing good faith effort by respondent.

(1) Any person submitting a bid, proposal, offer or other

potential HUB subcontractors at least seven (7) working days prior to
submission of the respondent's response, unless circumstances require
a different time period, which is determined by the state agency and
documented in the contract file;

applicable expression of interest in obtaining a contract with the state
shall submit a completed HUB subcontracting plan demonstrating ev-
idence of good faith effort in developing that plan. Good faith effort
shall be shown through utilization of the methods specified below, and
in full conformance with all directions for demonstration and submis-
sion specified in the HUB subcontracting plan forms prescribed by the

(it) submit documentation that 100% of all available
subcontracting opportunities will be performed by one or more HUBs;
or

(iii) submit documentation that one or more HUB
subcontractors will be utilized and that the total value of those subcon-

comptroller.

(A) Divide the contract work into reasonable lots or
portions to the extent consistent with prudent industry practices.

(B) Provide written justification of the selection process

tracts will meet or exceed the statewide goal for the appropriate con-
tract category found in §20.284(b) of this title, or the state agency-spe-
cific goal for the contracting category established by the procuring
state agency, whichever is higher. When utilizing this demonstration
method, HUB subcontractors with which the respondent has existing

if the selected subcontractor is not a HUB.

(C) Provide documentation of meeting one or more of
the following requirements:

(i) notify trade organizations or development cen-
ters that serve members of groups identified in §20.282(19)(C) of
this title (relating to Definitions) according to methods established
by the comptroller to assist in identifying HUBs by disseminating
subcontracting opportunities to their membership/participants. The
notice shall, in all instances, include the scope of work, information
regarding location to review plans and specifications, information
about bonding and insurance requirements, and identify a contact per-
son. Respondent must provide notice to organizations or development
centers no less than seven (7) working days prior to submission of the
response unless circumstances require a different time period, which

contracts that have been in place for more than five years can not be
claimed for purposes of demonstrating that the applicable goal has been
met or exceeded.

(2) The respondent shall use the comptroller's Centralized
Master Bidders List, the HUB Directory, Internet resources, and/or
other directories as identified by the comptroller or the state agency
when searching for HUB subcontractors. Respondents may utilize the
services of minority, women, and community organizations contractor
groups, local, state, and federal business assistance offices, and other
organizations that provide assistance in identifying qualified applicants
for the HUB program who are able to provide all or select elements of
the HUB subcontracting plan.

(3) Inmaking a determination if a good faith effort has been
made in the development of the required HUB subcontracting plan, a

is determined by the state agency and documented in the contract file.

state agency may require the respondent to submit supporting docu-

The respondent must document compliance with this subsection on

mentation explaining how the respondent has made a good faith effort

the forms prescribed by the comptroller in the manner directed on

according to each criterion listed in subsection (¢)(2)(A) - (D) of this

such forms;

(ii) _submit documentation that 100% of all available
subcontracting opportunities will be performed by one or more HUBs;

section. The documentation shall include at least the following:

(A) how the respondent divided the contract work into
reasonable lots or portions consistent with prudent industry practices;

or

(iii) submit documentation that one or more HUB

(B) how the respondent's notices contain adequate in-
formation about bonding, insurance, the availability of plans, the speci-

subcontractors will be utilized and that the total value of those subcon-

fications, scope of work, required qualifications and other requirements

tracts will meet or exceed the statewide goal for the appropriate contract

of the contract allowing reasonable time for HUBs to participate effec-

category found in §20.284(b) of this title (relating to Statewide Annual

tively;

HUB Utilization Goals), or the state agency-specific goal for the con-
tracting category established by the procuring state agency, whichever
is higher. When utilizing this demonstration method, HUB subcontrac-
tors with which the respondent has existing contracts that have been
in place for more than five years can not be claimed for purposes of
demonstrating that the applicable goal has been met or exceeded.

(D) Provide documentation of meeting one or more of
the following requirements:

(i) notify at least three (3) HUB businesses of the
subcontracting opportunities that the respondent intends to subcontract.
The respondent shall provide the notice described in this section to
three or more HUBs per each subcontracting opportunity that provide
the type of work required for each subcontracting opportunity identi-

(C) how the respondent negotiated in good faith with
qualified HUBs, not rejecting qualified HUBs who were also the best
value responsive bidder;

(D) how the respondent provided notice to trade orga-
nizations or development centers to assist in identifying HUBs by dis-
seminating subcontracting opportunities to their membership/partici-

pants;

(E) for contracts subject to paragraph (1)(D)(ii) of this
subsection, which HUBs were contracted to perform the subcontracting
services for each subcontracting opportunity; and

(F) for contracts subject to paragraph (1)(D)(iii) of this
subsection, which contractor(s) were utilized to perform the subcon-

fied in the contract specifications or any other subcontracting opportu-

tracting opportunities, and the relevant dates for the respondent's con-

nity the respondent cannot complete with its own equipment, supplies,

tractual agreements with the contractor(s).

materials, and/or employees. The notification shall be in writing, and
the respondent must document the HUBs contacted on the forms pre-
scribed by the comptroller. The notice shall, in all instances, include the
scope of the work, information regarding the location to review plans
and specifications, information about bonding and insurance require-

(4) A respondent's participation in a Mentor-Protégé Pro-
gram under Government Code, §2161.065, and the submission of a
protégé as a subcontractor in the HUB subcontracting plan constitutes
a good faith effort for the particular area to be subcontracted with the
protégé. When submitted, state agencies may accept a Mentor-Protégé
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Agreement that has been entered into by the respondent (mentor) and a
certified HUB (protégé). The state agency shall consider the following
in determining the respondent's good faith effort:

(A) if the respondent has entered into a fully executed

(g) Monitoring HUB subcontracting plan during the contract.

(1) If the selected respondent decides to subcontract any
part of the contract in a manner that is not consistent with its HUB sub-
contracting plan, the selected respondent must comply with provisions

Mentor-Protégé Agreement that has been registered with the comptrol-

of this section and submit a revised HUB subcontracting plan before

ler prior to submitting the plan, and

(B) if the respondent's HUB subcontracting plan iden-
tifies the areas of subcontracting that will be performed by the protégé.

(5) Ifthe respondent is able to fulfill all of the potential sub-

subcontracting any of the work under the contract. If the selected re-
spondent subcontracts any of the work without prior authorization and
without complying with this section, the selected respondent is deemed
to have breached the contract and is subject to any remedial actions pro-
vided by Government Code, Chapter 2161, other applicable state law

contracting opportunities identified with its own equipment, supplies,

and this section. Agencies shall report nonperformance relative to its

materials and/or employees, respondent must sign an affidavit and pro-

contracts to the comptroller in accordance §20.509 of this title (relating

vide a statement explaining how the respondent intends to fulfill each

to Performance Reporting).

subcontracting opportunity. The respondent must agree to provide the
following if requested by the state agency:

(A) evidence of existing staffing to meet contract objec-

(2) If at any time during the term of the contract, the se-
lected respondent desires to make changes to the approved HUB sub-
contracting plan, proposed changes must be received for prior review

tives;

(B) monthly payroll records showing company staff
fully engaged in the contract;

(C) on site reviews of company headquarters or work

and approval by the state agency before changes will be effective un-
der the contract. The selected respondent must comply with provisions
of this section, relating to developing and submitting a subcontracting
plan for substitution of work or of a subcontractor, prior to any alter-
natives being approved under the HUB subcontracting plan. The state

site where services are to be performed; and

(D) documentation proving employment of qualified
personnel holding the necessary licenses and certificates required to

perform the work.

(e) Reviewing the HUB subcontracting plan. The HUB
subcontracting plan shall be reviewed and evaluated prior to contract
award and, if accepted, shall become a provision of the state agency's
contract. Revisions necessary to clarify and enhance information
submitted in the original HUB subcontracting plan may be made in
an effort to determine good faith effort. State agencies shall review
the documentation submitted by the respondent to determine if a good
faith effort has been made in accordance with this section. If the state
agency determines that a submitted HUB subcontracting plan was not
developed in good faith, the state agency shall treat that determination

agency shall approve changes by amending the contract or by another
form of written state agency approval. The reasons for amendments or
other written approval shall be recorded in the procurement file.

(3) If a state agency expands the original scope of work
through a change order or contract amendment, including a contract
renewal that expands the scope of work, the state agency shall de-
termine if the additional scope of work contains additional probable
subcontracting opportunities not identified in the initial solicitation. If
the state agency determines probable subcontracting opportunities ex-
ist, the state agency will require the selected respondent to submit a
HUB subcontracting plan/revised HUB subcontracting plan for the ad-
ditional probable subcontracting opportunities.

(4) To determine if the prime contractor is complying with
the HUB subcontracting plan, the state agency may consider the fol-

as a material failure to comply with advertised specifications, and the

lowing:

subject response (bid, proposal, offer, or other applicable expression of
interest) shall be rejected. The reasons for rejection shall be recorded
in the procurement file.

(f) Maintaining records.

(1) Prime contractors shall maintain business records doc-

(A) whether the prime contractor gave timely notice to
the subcontractor regarding the time and place of the subcontracted
work;

(B) whether the prime contractor facilitated access to
the resources needed to complete the work; and

umenting compliance with the HUB subcontracting plan and shall sub-
mit a compliance report to the contracting state agency monthly, in the
format required by the comptroller. The compliance report submission
shall be required as a condition for payment.

(2) During the term of the contract, the state agency shall
monitor the HUB subcontracting plan monthly to determine if the value
of the subcontracts to HUBs meets or exceeds the HUB subcontracting
provisions specified in the contract. Accordingly, state agencies shall
audit and require a prime contractor to report to the state agency the
identity and the amount paid to its subcontractors in accordance with
§20.287(b) of this title (relating to State Agency Reporting Require-
ments). If the prime contractor is meeting or exceeding the provisions,
the state agency shall maintain documentation of the prime contrac-
tor's efforts in the contract file. If the prime contractor fails to meet

(C) whether the prime contractor complied with the ap-
proved HUB subcontracting plan.

(5) If a determination is made that the prime contractor
failed to implement the HUB subcontracting plan in good faith, the
state agency, in addition to any other remedies, may report nonperfor-
mance to the comptroller in accordance with §20.585 of this title (re-
lating to Debarment) and §20.586 of this title (relating to Procedures
for Investigations and Debarment). In addition, if the prime contrac-
tor failed to implement the HUB subcontracting plan in good faith, the
state agency may revoke the contract for breach of contract and make
a claim against the prime contractor.

(6) State agencies shall review their procurement proce-
dures to ensure compliance with this section.

the HUB subcontracting provisions specified in the contract, the state
agency shall notify the prime contractor of any deficiencies. The state
agency shall give the prime contractor an opportunity to submit docu-
mentation and explain to the state agency why the failure to fulfill the
HUB subcontracting plan should not be attributed to a lack of good
faith effort by the prime contractor.

§20.286. State Agency Planning Responsibilities.

(a) Agencies are required to prepare a written HUB business
plan for the use of HUBs in purchasing, and in public works contracts
in accordance with Government Code, §2161.123.
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(b) Pursuant to Government Code, §2161.003, state agencies
shall adopt the comptroller's rules related to administering Government

(4) the number of bids received from HUBs by each state
agency; and

Code, Chapter 2161, Subchapters B and C.

(c) Agencies must include a detailed report with their appro-

(5) the graduation rates of HUBs as defined in §20.294 of
this title (relating to Graduation Procedures) for the groups identified

priations request identifying Good Faith Effort compliance. The re-

in §20.282 (19)(C) of this title (relating to Definitions) and certified by

port should include the state agency's effort to identify HUBs for con-

the comptroller.

tracts and subcontracts, the agency's utilization of HUBs and the state
agency's successes and shortfalls to increase HUB participation.

$20.287.  State Agency Reporting Requirements.

(a) State agencies will report to the comptroller, not later than
March 15 of each year regarding the previous six-month period and
on September 15 of each year regarding the preceding fiscal year, the
payments made for the purchase of goods and services awarded and
actually paid from non-treasury funds by the state agency. The report
shall include information requested by the comptroller and shall be in
a form prescribed by the comptroller. State agencies' purchases from
state term contracts/group purchases which are paid from non-treasury
funds must be identified on the report as such so that they may be re-
flected on the comptroller's report of its own purchases.

(b) State agencies shall maintain, and compile monthly, infor-
mation relating to the state agency's and each of its operating division's
use of HUBs, including information regarding subcontractors and sup-
pliers. This information shall include but is not limited to the informa-
tion required in this section. On a monthly basis, state agencies shall
require their prime contractor to report to the state agency the identity
and amount paid to each HUB and non-HUB subcontractor to whom
the prime contractor has awarded a subcontract for the purchase of sup-
plies, materials and equipment. Prime contractors shall report to the
applicable state agency the progress payments made to subcontractors
and suppliers each month in which such payment is made.

(c) State agencies will report to the comptroller, not later than
March 15 of each year regarding the previous six-month period and on
September 15 of each year regarding the preceding fiscal year, the to-
tal dollar amount of HUB and non-HUB contracting and subcontract-
ing participation in all of the agencies' contracts for the purchase of
goods, services and public works payments. State agencies must in-
clude contracting and subcontracting participation paid from treasury
and non-treasury funds.

(d) State agencies that participate in a group purchasing pro-
gram under Government Code, §2155.134 shall include a separate re-
port to the comptroller, not later than March 15 of each year regarding
the previous six-month period and September 15 of each year regard-
ing the preceding fiscal year, of purchases that are made through the
group purchasing program and shall report the dollar amount of each
purchase that is allocated to the reporting state agency.

(e) The comptroller shall prepare a consolidated report based
on a compilation and analysis of the reports submitted by each state
agency and other information available to the comptroller. These re-
ports of HUB purchasing and contracts shall form a record of each state
agency's purchases in which the state agency selected the contractor. If

(f)  On May 15 of each year, the comptroller shall submit the
consolidated report regarding the previous six-month period and on
November 15 of each year regarding the preceding fiscal year to the
presiding officer of each house of the legislature, the members of the
legislature and the joint select committee.

(g) State agencies will receive HUB credit for the total pay-
ments awarded directly to certified prime and subcontract HUBs under
the Vendor Identification Number in the comptroller's HUB Directory.
When the prime contractor is a HUB, it must perform at least 25% of the
total value of the contract with its own or leased employees, as defined
by the Internal Revenue Service, in order for the state agency to re-
ceive 100% HUB credit for the entire contract. A prime that is a HUB
may subcontract up to 75% of the contract with HUBs or non-HUB
subcontractors. If a prime HUB contractor's HUB subcontracting plan
identifies that it is planning to perform less than 25% of the total value
of contract with its employees, the state agency will receive HUB credit
for the value of the contract that was actually performed by the prime
HUB contractor and its HUB subcontractors. To obtain HUB credit,
the state agency must report its HUB subcontracting expenditures to
the comptroller in accordance with subsection (c) of this section.

(h) Any prime HUB contractor that seeks to satisfy the good
faith effort requirement shall report to the state agency the identity and
amount paid to each HUB each month in which such payment is made.
The report will include the volume of work performed under the con-
tract, the portion of the work that was performed with its employees,
non-HUB contractors and other HUB contractors. The state agency
may request payment documentation in accordance with subsection (b)
of this section and the HUB subcontracting plan that confirms the per-
formance of the contractor. The state agency shall discuss the perfor-
mance of the contractor and document the contractor's performance in
the contract file. Any deficiencies will be identified by the state agency
and must be rectified prior to the next reporting period by the contrac-
tor.

$§20.288.  Certification Process.

(a) A business seeking certification as a HUB must submit an
application to the comptroller in a form prescribed by the comptroller,
affirming under penalty of perjury that the business qualifies as a HUB.

(b) Ifrequested by the comptroller, the applicant must provide
any and all materials and information necessary to demonstrate an eco-
nomically disadvantaged person's active participation in the control,
operation, and management of the HUB.

(c) It shall be the burden of the person claiming Texas resi-
dency to prove their status through submission of adequate and appro-

the contractor was selected by the comptroller as part of its state term

priate documentation. Such documentation may include, but is not lim-

contract program, the purchase will be reflected on the comptroller's

ited to, a current valid Texas driver's license or I.D. card, voter regis-

report of its own purchases. The comptroller report will contain the

tration card showing Texas address, appraisal statement for Texas real

following information:

(1) the total dollar amount of payments made by each state

property (including whether a homestead exemption was claimed for
that real property), or recent paid utility statements. The comptroller
shall certify the applicant as a HUB or provide the applicant with writ-

agency, ten justification of its denial of certification within 90 days after the date
(2) the total number of HUBs actually paid by each state the comptroller receives a satisfactorily completed application from the
agency; applicant.

(3) the total number of contracts awarded to HUBs by each
state agency,

(d) The comptroller reviews and evaluates applications, and
may reject an application based on one or more of the following:

41 TexReg 8776

November 4, 2016 Texas Register



(1) the application is not satisfactorily completed;

(2) the applicant does not meet the requirements of the def-
inition of HUB;

(3) the application contains false information;

(4) the applicant does not provide required information in
connection with the certification review conducted by the comptroller;

(i) The comptroller will send all certified HUBs an orientation
packet including a certificate, description of certification value/signifi-
cance, list of state agency purchasers, and information regarding elec-
tronic commerce, the Texas Marketplace, and the state procurement
process.

(j) _ The certification is valid for a four-year period beginning
on the date TPASS certified the applicant as a HUB.

or

(5) the applicant's record of performance on any prior con-
tracts with the state.

(¢) The comptroller may approve the existing certification
program of one or more local governments or nonprofit organiza-

§20.289.  Protests.

An applicant may protest the comptroller's denial of its application by
filing a written protest with the comptroller within 30 days after the date
the comptroller sent notice of the disposition to the applicant. Comp-
troller staff will then prepare a recommendation for review by the di-

tions in this state that certify historically underutilized businesses,
minority business enterprises, women's business enterprises, or dis-

rector of the TPASS division of the comptroller. The decision of the
director is final.

advantaged business enterprises that substantially fall under the same
definition, to the extent applicable for HUBs found in Government
Code, §2161.001, and maintain them on the comptroller's Historically
Underutilized Businesses List, if the local government or nonprofit
organization:

(1) meets or exceeds the standards established by the
comptroller as set out in this subchapter; and

(2) agrees to the terms and conditions as required by statute
relative to the agreement between the local government and/or nonprof-
its for the purpose of certification of HUBs.

(f) The agreement in subsection (e) of this section must take
effect immediately and contain conditions as follows:

(1) allow for automatic certification of businesses certified
by the local government or nonprofit organization as prescribed by the

comptroller;
(2) provide for the efficient updating of the comptroller

database containing information about HUBs and potential HUBs as
prescribed by the comptroller;

(3) provide for a method by which the comptroller may ef-
ficiently communicate with businesses certified by the local govern-
ment or nonprofit organization;

(4) provide those businesses with information about the
state's Historically Underutilized Business Program; and

(5) require that a local government or nonprofit organiza-
tion that enters into an agreement under subsection (e) of this section,
complete the certification of an applicant with written justification of
its certification denial within the period established by the comptroller
in its rules for certification.

(g) The comptroller will not accept the certification of a local
government or nonprofit organization that charges for the certification
of businesses to be listed on the Historically Underutilized Business
List maintained by the comptroller.

(h) The comptroller may terminate an agreement made under
this section if a local government or nonprofit organization fails to meet
the standards established by the comptroller for certifying HUBs. In
the event of the termination of an agreement, those HUB's that were
certified as a result of the agreement will maintain their HUB status
during the fiscal year in which the agreement was in effect. Those
HUB's who are removed from the HUB list as a result of the termination
of an agreement with a local government or nonprofit organization may
apply directly to the comptroller for certification as a HUB.

§20.290.  Recertification.

Upon expiration of the four-year period, HUBs that desires recertifica-
tion must:

(1) return a completed recertification form as provided by
the comptroller; and

(2) comply with the requirements specified in §20.288 of
this title (relating to the Certification Process) which apply to the re-
certification process.

§20.291.

(a) The comptroller shall revoke the certification of a HUB if
the comptroller determines that a business does not meet the defini-
tion of HUB or that the business fails to provide requested information
in connection with a certification review conducted by the comptrol-
ler. The comptroller shall provide the business with written notice of
the proposed revocation. Applicants have 30 days from receipt of the
written notice to provide written documentation stating the basis for
disputing the grounds for revocation. The applicant shall also submit
documentation to address the deficiencies identified in the notice. The
comptroller shall evaluate the documentation to confirm the applicant's
eligibility. The comptroller shall provide the applicant with written no-
tification of their certification status. If an applicant's certification is
revoked, the applicant may appeal to the director of the TPASS divi-
sion of the comptroller within 14 days of receipt of written notice of
the revocation. Upon receipt of the applicant's request for appeal, the
director will render a decision on the appeal within 30 days of receipt
of the written appeal. The decision of the director is final.

Revocation.

(b) Ifa HUB is barred from participating in state contracts in
accordance with Government Code, §2155.077, the comptroller shall
revoke the certification of that business for a period commensurate with
the debarment period.

§20.292.  Certification and Compliance Reviews.

(a) The comptroller will conduct certification reviews of appli-
cants and random compliance reviews of certified businesses by audit-
ing them to verify the information submitted by a business is accurate,
and the business continues to meet all HUB eligibility requirements af-
ter certification has been granted. Certification is subject to revocation
if it is determined that a business does not qualify as an HUB. Certifi-
cation and compliance reviews of any business may be conducted upon
determining a review is warranted.

(b) Businesses subject to certification and compliance reviews
must provide the comptroller with any information requested to verify
the certification eligibility of the business.

(c) The applicant's business documentation shall be reviewed
to substantiate the required level of participation and control, and must
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demonstrate responsibility in the critical areas of the business' opera-

Definitions), shall be eligible to reapply for HUB certification only after

tion. Eligible owners must be able to make independent and unilateral

demonstrating that they meet the qualifications for HUB, including the

business decisions which guide the future and destiny of the business,

graduation size standards.

and must be proportionately responsible for the direction and manage-
ment of the business. The eligible owner's level of participation in the
business will be evaluated as set forth in §20.283 of the title (relating to
Evaluation of Active Participation in the Control, Operation, and Man-
agement of Entities). Absentee or titular ownership by eligible owners
who do not take an active role in controlling and participating in the
business is not consistent with the definition of a HUB.

(d) The business must meet all other certification and compli-
ance requirements identified in the comptroller's HUB Policies and Pro-
cedures used to determined eligibility.

§20.293.
rectog ).

The comptroller shall compile in the most cost-efficient format a direc-
tory of businesses certified as HUBs. The comptroller shall update the
directory as necessary to maintain its accuracy. The comptroller shall
provide a copy to state agencies, local governments and the public on
a cost recovery basis upon receipt of a written request. The comptrol-
ler shall provide access to the directory either electronically or in hard
copy, on CD, magnetic tape, or other portable electronic media, de-
pending on the needs of each state agency. The comptroller and state
agencies shall use the directory in conjunction with the comptroller's
bidders list to solicit bids from certified HUBs for state purchasing and
public works contracts.

§20.294. Graduation Procedures.

(a) A HUB shall be graduated from being used to fulfill HUB
procurement utilization goals when it has maintained gross receipts or
total employment levels during four consecutive years which exceed
the SBA size standards set forth in 13 CFR, §121.201 for the following

categories:
(1) heavy construction other than building construction;

Texas Historically Underutilized Business Certification Di-

(2) building construction, including general contractors
and operative builders;

(3) special trade construction;

(4) medical, financial, and accounting services;

(5) architectural, engineering and surveying services;

(6) other services including legal services;

(7) commodities wholesale; and

(8) commodities manufacturers.

(b) Firms that achieve the size standards identified in subsec-

(f) If a HUB is mentoring two or more protégé businesses
when it reaches the graduation size standards set forth in subsection
(a) of this section, it may petition the director of the TPASS division of
the comptroller for a one-year extension of HUB status. The granting
of such extension shall be solely at the discretion of the director.

$20.295.  Program Review.

The comptroller shall revise the HUB rules based on updates of dispar-
ity studies conducted and prepared on behalf of the State of Texas. The
comptroller may determine the need to reassess the HUB rules upon
receipt of new disparity study information.

§20.296. HUB Coordinator Responsibilities.

(a) Inaccordance with Government Code, §2161.062(e), state
agencies with biennial budgets that exceed $10 million shall desig-
nate a staff member to serve as the Historically Underutilized Business
(HUB) Coordinator for the state agency during the fiscal year. The
HUB coordinator will advise and assist state agency executive directors
and staff in complying with the requirements of this division, Govern-
ment Code, §321.013, and §2101.011, and Government Code, Chapter
2161.

(b) To demonstrate good faith effort, a state agency shall pro-
vide the HUB coordinator with necessary and sufficient resources from
its current operations and budget to effectively promote the achieve-
ment of all the responsibilities of the HUB coordinator. The HUB co-
ordinator will assist its state agency in the development of the state
agency's procurement specifications, HUB subcontracting plans, and
evaluation of contracts for compliance. The HUB coordinator should
be in a position that reports, communicates, and provides information
directly to the state agency's executive director. To assist state agencies
and the comptroller with HUB compliance, the duties and responsibil-
ities of HUB coordinators include, but are not limited to, facilitating
compliance with the state agency's good faith effort criteria, HUB re-
porting, contract administration, and marketing and outreach efforts for
HUB participation. The comptroller may assist agencies, upon request,
to identify other responsibilities of a HUB coordinator for compliance.

§20.297.

(a) In accordance with Government Code, §2161.066, the
comptroller shall design a program of forums in which HUBs are in-
vited by state agencies to deliver technical and business presentations
that demonstrate their capability to do business with the state agency:

HUB Forum Programs for State Agencies.

(1) to senior managers and procurement personnel at state
agencies that acquire goods and services of a type supplied by the

tion (a) of this section will be assumed to have reached a competitive

HUBs; and

status in overcoming the effects of discrimination. The comptroller
shall review, as part of the certification or recertification process, the
financial revenue or relevant data of firms to determine whether the size
standards identified in subsection (a) of this section have been achieved.

(c) Businesses that have graduated from the HUB program in
accordance with this section, or that have been decertified in accor-
dance with this division, may not be included in meeting state agency
HUB goals.

(d) The comptroller shall review the SBA size standards each

(2) to prime contractors or vendors with the state who may
be subcontracting for goods and services of a type supplied by the
HUBs.

(b) Each state agency with a biennial appropriation exceeding
$10 million shall participate in the forums by sending senior managers
and procurement personnel to attend relevant presentations. The state
agency will inform their prime contractors or vendors about presen-
tations relevant to subcontracting opportunities for HUBs and small
businesses. The comptroller and each agency that has a HUB coordi-

fiscal year to determine the need to reassess HUB graduation size stan-

nator shall:

dards and make any appropriate changes needed.

(e) A HUB that has graduated pursuant to this section or does

(1) design its own forum program and model the program,
to the extent appropriate, following the format established by the comp-

not qualify asa HUB under §20.282(11) and (19) of this title (relating to

troller;
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(2) sponsor presentations by HUBs at the state agency of-
fices unless state agency facilities will not accommodate forum partic-

(2) recruit prime contractor or vendor mentors and protégé
to voluntarily participate in the program;

ipants as determined and documented by the State Agency HUB Coor-
dinator; and

(3) identify and invite HUBs to make marketing presenta-

(3) establish a Mentor-Protégé Program objective identify-
ing both the roles and expectations of the state agency, mentor and the
protégé;

tions on the types of goods and services they provide.

(c) Agencies may elect to implement forums individually or
cooperatively with other agencies. The state agency's forum programs
may include, but are not limited to, the following initiatives:

(1) providing marketing information that will direct HUBs
to key staff within the agency;

(2) requesting other state agencies to assist in the prepara-

(4) monitor the progress of the mentor protégé relationship;

(5) identify key state agency resources including senior
managers and procurement personnel to assist with the implementation

of the program;

(6) encourage partnerships with local governmental and
nonprofit entities to implement a community based Mentor-Protégé
Program;

tion and planning of the forum when necessary;

(3) informing HUBs about potential contract opportunities

(7) _the appropriate length of time for mentor-protégé rela-
tionships to continue. As a general matter, the statewide HUB program

and future awards; and

(4) preparing an annual report of each sponsored and/or
cosponsored forum.

§20.298.  Mentor-Protégé Program.

(a) In accordance with Government Code, §2161.065, the
comptroller shall design a Mentor-Protégé Program to foster long-term
relationships between prime contractors and Historically Underutilized
Businesses (HUBs) and to increase the ability of HUBs to contract
with the state or to receive subcontracts under a state contract. The
objective of the Mentor-Protégé Program is to provide professional
guidance and support to the protégé to facilitate their development and
growth. All participation is voluntary and program features should
remain flexible so as to maximize participation. Each state agency
with a biennial appropriation that exceeds $10 million shall implement
a Mentor-Protégé Program.

(b) In efforts to design a Mentor-Protégé Program, each state
agency, because of its unique mission and resources, is encouraged to
implement a Mentor-Protégé Program that considers;

(1) the needs of protégé businesses requesting to be men-

tored;

(2) the availability of mentors who possess unique skills,
talents, and experience related to the mission of the state agency's pro-
gram; and

(3) the state agency's staff and resources.

(c) Agencies may elect to implement Mentor-Protégé Pro-
grams individually or cooperatively with other agencies, and/or other
public entities and private organizations, with skills, resources and
experience in Mentor-Protégé Programs. Agencies are encouraged
to implement a Mentor-Protégé Program to address the needs of
its protégé businesses in the following critical areas of the state's

procurements:
(1) construction;

(2) commodities; and/or

(3) services.

(d) State agencies may consider, but are not limited to, the fol-
lowing factors in developing their Mentor-Protégé Program:

(1) develop and implement internal procedures, including
an application process, regarding the Mentor-Protégé Program which
identifies the eligibility criteria and the selection criteria for mentors
and potential HUB protégé businesses;

recommends that such relationships be limited to four years;

(8) explore other methods and procedures related to
Mentor-Protégé Programs recommended in the Texas Disparity

Study-2009; and

(9) assess the effectiveness of their Mentor-Protégé Pro-
gram by conducting periodic surveys/interviews of both mentors and
protégés.

(e) A state agency's Mentor-Protégé Program must include
mentor eligibility and selection criteria. In determining the eligibility
and selection of a mentor, state agencies may consider the following
criteria:

(1) whether the mentor is a registered bidder on the comp-
troller's Centralized Master Bidders List (CMBL);

(2) whether the mentor has extensive work experience and
can provide developmental guidance in areas that meet the needs of the
protégé, including but not limited to, business, financial, and personnel
management; technical matters such as production, inventory control
and quality assurance; marketing; insurance; equipment and facilities;
and/or other related resources;

(3) whether the mentor is in "good standing" with the State
of Texas and is not in violation of any state statutes, rules or governing

policies;
(4) whether the mentor has mentoring experience;

(5) the number of protégés that a mentor can appropriately

assist;

(6) whether the mentor has a successful past work history
with the state agency;

(7) the amount of time a HUB has participated as a mentor
in the program, or in other agencies' programs; and

(8) whether and to what extent the mentor and protégé busi-
nesses share management, board members, partners, current or former
employees, or other resources that might indicate that they are related
or affiliated businesses.

(f) A state agency's Mentor-Protégé Program must include
protégé eligibility and selection criteria. In determining the eligibility
and selection of HUB protégés, state agencies may use the following
criteria:

(1) whether the protégé is eligible and willing to become
certified as a HUB;

(2) whether the protégé's business has been operational for
at least one year;
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(3) whether the protégé is willing to participate with a men-
toring firm and will identify the type of guidance that is needed for its

(k) Each state agency that sponsors a Mentor-Protégé Program
must report that information to the comptroller upon completion of

development;

(4) whether the protégé is in "good standing" with the State
of Texas and is not in violation of any state statutes, rules or governing

policies;
(5) whether the protégé is involved in a mentoring relation-

a signed agreement by both parties. Information regarding the Men-
tor-Protégé Agreement shall be reported to the comptroller in a form
prescribed by the comptroller within 21 calendar days after the agree-
ment has been signed. The comptroller will register that agreement on
the approved list of mentors and protégés. Approved Mentor-Protégé
Agreements are valid for all state agencies in determining good faith

ship with another contractor;

(6) the amount of time a HUB has participated as a protégé
in the program, or in other agencies' programs; and

(7) _whether and to what extent the mentor and protégé busi-
nesses share management, board members, partners, employees, or
other resources that might indicate that they are related or affiliated
businesses.

(g) The mentor and the protégé should agree on the nature of
their involvement under the state agency's mentor/protégé initiative.
Each state agency will monitor the process of the relationship. The
mentor and protégé relationship should be reduced to writing and that
agreement may include, but is not limited to, the following:

(1) identification of the developmental areas in which the
protégé needs guidance;

(2) the time period which the developmental guidance will
be provided by the mentor;

(3) name, address, phone and fax numbers, and the points
of contact that will oversee the agreement of the mentor and protégé;

(4) procedure for a mentor firm to notify the protégé in ad-
vance if it intends to voluntarily withdraw from the program or termi-
nate the mentor-protégé relationship;

(5) procedure for a protégé firm to notify the mentor in ad-
vance if it intends to terminate the mentor-protégé relationship; and

(6) a mutually agreed upon timeline to report the progress
of the mentor-protégé relationship to the state agency.

(h) The protégé must maintain its HUB certification status for
the duration of the agreement. If a prime contractor has been awarded
a contract with a state agency, which requires a HUB subcontracting
plan, and the Mentor-Protégé Agreement is terminated, or the protégé's
HUB certification expires, the prime contractor must either:

(1) enter into a new agreement with a certified HUB pro-

tégé, or
(2) comply with the requirements of this title relating to
developing and submitting a HUB subcontracting plan.

(i) Each state agency must notify its mentors and protégés that
participation is voluntary. The notice must include written documen-
tation that participation in the state agency's Mentor-Protégé Program
is neither a guarantee for a contract opportunity nor a promise of busi-
ness; but the program's intent is to foster positive long-term business
relationships.

(j) State agencies may demonstrate their good faith under this
section by submitting a supplemental letter with documentation to the
comptroller with their HUB report or legislative appropriations request
identifying the progress and testimonials of mentors and protégés that
participate in the state agency's program. In accordance with §20.296
of this title (relating to HUB Coordinator Responsibilities) the state
agency's HUB coordinator shall facilitate compliance by its state

agency.

effort for the particular area of subcontracting to be performed by the
protégé as identified in the HUB subcontracting plan.

() The comptroller shall maintain and make available to state
agencies all registered Mentor-Protégé Agreements. The sponsoring
state agency shall monitor and report the termination of an existing
Mentor-Protégé Agreement that has been registered with the comptrol-
ler within 21 calendar days.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605579

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 2. ENVIRONMENT, ENERGY AND
WATER EFFICIENCY, AND RENEWABLE
ENERGY TECHNOLOGIES

34 TAC §20.306, §20.307

The Comptroller of Public Accounts proposes new §20.306, con-
cerning preferences and §20.307, concerning state agency pro-
curements of recycled, remanufactured, or environmentally sen-
sitive commodities or services.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter D So-
cioeconomic Program. New §20.306 and §20.307 will be part of
Subchapter D, under new Division 2, Environment, Energy and
Water Efficiency, and Renewable Energy Technologies.

New §20.306 incorporates the provisions of former
§20.38(b)(1)(A) and (b)(2) in the reorganization of Chapter 20,
revises it to refer to the comptroller instead of the commission,
and adds the requirements under Health & Safety Code,
§361.991 for a preference for certain television manufacturers
based on recovery and recycling efforts.

New §20.307 incorporates the provisions of former §20.135 in
the reorganization of Chapter 20, revises it to clarify state agency
instead of agency, and revises it to refer to the comptroller in-
stead of the commission.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.
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Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposed rules may be submitted
to Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§2161.0012 and §2161.002(c).

The following statutes are affected by the new sections: Govern-
ment Code, Chapter 2161, §§2161.0011, 2161.002, 2161.0015,
2161.004, 2161.061, 2161.062, 2161.065, 2161.181, and
2161.252.

§20.306.  Preferences.

(a) Texas and United States products and Texas services.
The terms used in this section are as defined by Government Code.

§2155.444(c).

(1) If goods, including agricultural products, produced or
grown in this state or offered by Texas bidders are not equal in cost and
quality to other products, then goods, including agricultural products,
produced or grown in other states of the United States shall be given
preference over foreign products if the cost to the state and quality are
equal. However, a preference shall be given to those goods produced
or grown in this state or offered by Texas bidders as follows:

(A) goods produced or offered by a Texas bidder that is
owned by a service-disabled veteran who is a Texas resident shall be
given a first preference and goods produced in this state or offered by
other Texas bidders shall be given second preference, if the cost to the
state and quality are equal; and

(B) agricultural products grown in this state shall be
given first preference and agricultural products offered by Texas bid-
ders shall be given second preference, if the cost to the state and quality

are equal.
(2) A preference shall be given for purchases of Texas veg-

etation native to the region for landscaping purposes, including plants,
if the cost to the state is not greater and the quality is not inferior.

(3) A first preference shall be given to services offered by a
Texas bidder that is owned by a service-disabled veteran who is a Texas
resident and a second preference shall be given to services offered by
other Texas bidders if:

(A) the services meet state requirements regarding the
service to be performed and expected quality; and

(B) the cost of the service does not exceed the cost of
other similar services of similar expected quality that are offered by a
bidder that is not entitled to a preference under this subsection.

(4) When an agency conducts an advertising campaign that
involves the creation or production of a commercial, in accordance with
any additional guidance or rules from the Music, Film, Television, and
Multimedia Office within the office of the governor, a preference shall
be given to a commercial production company and advertising agency
located in this state if:

(A) the services meet state requirements regarding the
service to be performed and regarding expected quality; and

(B) the cost of the service does not exceed the cost of
other similar services of similar expected quality that are offered by a
bidder that is not entitled to a preference.

(b) Products of persons with mental or physical disabilities.
A preference shall be given to manufactured products of workshops,
organizations, or corporations whose primary purpose is training and
employing persons with mental or physical disabilities, if the products
meet state specifications as to quantity, quality, and price. Competitive
bids are not required for purchases of blind-made goods or services of-
fered as a result of efforts by the Texas Council on Purchasing from
People with Disabilities, if the goods or services meet state specifica-
tions as to quantity, quality, price, delivery, life cycle costs, and costs
no more than the fair market price of similar items.

(¢) Recycled, remanufactured or environmentally sensitive
products. A preference shall be given to recycled, remanufactured or
environmentally sensitive products, including recycled steel products,
if the products meet state specifications as to quantity and quality and
the average price of the product is not more than 10 percent greater
than the price of comparable non-recycled products. The preference
for recycled steel products applies also to products purchased in
connection with projects described in Government Code, §2166.003.

(d) Covered television equipment. In accordance with Health
& Safety Code, §361.991, and 30 TAC Chapter 328, Subchapter J, and
in addition to any other preferences under other Texas laws, a prefer-
ence shall be given to a television manufacturer that:

(1) through its recovery plan collects more than its market
share allocation; or

(2) provides collection sites or recycling events in any
county located in a council of governments region in which there are
fewer than six permanent collection sites open at least twice each
month.

(e) Energy efficient products. A preference shall be given to
energy efficient products if they meet state requirements as to quantity
and quality, and are equal to or less than the cost of other products of-
fered. This preference shall be applied by evaluating the energy use of
the products offered and considering the costs of such energy use over
the expected life of the equipment. The methodology for evaluating
energy use and costs shall be included in the bid invitation.

(f) Rubberized asphalt paving material. A preference shall be
given to rubberized asphalt paving material made from scrap tires by a
facility in this state if the cost, as determined by life-cycle cost benefit
analysis, does not exceed the bid cost of alternative paving materials

by more than 15%.

(g) Recycled motor oil and lubricants. In the purchase of mo-
tor oil and other automotive lubricants for state-owned vehicles, a pref-
erence shall be given to motor oils and lubricants that contain at least
25% recycled oil if the quality is comparable and the cost is equal to or
less than new oil and lubricants.

(h) Products and services from economically depressed or
blighted areas as defined in Government Code, §2306.004 or that meet
the definition of a historically underutilized business zone as defined
by 15 U.S.C. §632(p). Preference shall be given to goods and services
produced in economically depressed or blighted areas if they meet
state requirements as to quantity and quality, and are equal to or less
than the cost of other similar goods or services offered that are not
produced in an economically depressed or blighted area.
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(1) Products of facilities on formerly contaminated property.

state agencies shall give a preference for when purchasing. These

A preference shall be given to goods produced at a facility located

items include, but are not limited to:

on property for which the owner has received a certificate of comple-
tion under Health and Safety Code, §361.609, if the goods meet state
specifications regarding quantity, quality, delivery, life cycle costs, and
price.

(j)  Vendors that meet or exceed air quality standards.

(1) For contracts to be performed, in whole or in part, in

(1) re-refined oils and lubricants;

(2) recycled content toilet paper;

(3) recycled content toilet seat covers and paper towels;

(4) recycled content printing, computer and copier paper,
and business envelopes;

a designated nonattainment area or an affected county, as those terms
are defined by Health and Safety Code, §386.001, the comptroller and
state agencies procuring goods and services may:

(A) givepreference to goods or services of a vendor that
demonstrates that the vendor meets or exceeds any state or federal en-
vironmental standards, including voluntary standards, relating to air
quality; or

(B) require that a vendor demonstrate that the vendor
meets or exceeds any state or federal environmental standards, includ-
ing voluntary standards, relating to air quality.

(2) The preference may be given only if the cost to the state
for the goods and services would not exceed 105% of the cost of the
goods or services provided by a vendor who does not meet the stan-
dards.

(3) When this preference is made available, the methodol-

(5) recycled content plastic trash bags;

(6) recycled content plastic covered binders;

(7) recycled content recycling containers; and

(8) Energy Star labeled photocopiers.

(¢) Commodities or services that are designated as First
Choice items will be reflected in the State Procurement Manual. The
State Procurement Manual will be revised as new commodities or
services are designated as First Choice items.

(d) A state agency that intends to purchase a commodity or
service that accomplishes the same purpose as a commodity or service
identified in Government Code, §2155.448(a) that does not meet the
definition of a recycled product or that is not remanufactured or envi-
ronmentally sensitive shall include with the procurement file a written
justification signed by the executive head of the state agency stating the

ogy for claiming, evaluating and granting the preference shall be in-

reasons for the determination that the commodity or service identified

cluded in the comptroller's and other state agencies' solicitations. The

by the TBPC will not meet the requirements of the state agency.

application of the preference should encourage vendor innovation to
achieve the clean air objectives as described in the solicitation.

(k) Paper containing recycled fibers. In accordance with Gov-
ernment Code, §2155.446, a preference shall be given to paper contain-
ing the highest proportion of recycled fibers for all purposes for which
paper with recycled fibers may be used and to the extent that the paper
is available at a reasonable price through normal commercial sources
to supply the state's needs. The preference does not apply if the average
price of paper with recycled fibers exceeds by more than 10 percent the
price of comparable non-recycled paper.

(1) Recycled computer equipment of other manufacturers. In
accordance with Health and Safety Code, §361.965(d), a preference
shall be given to a manufacturer that has a program to recycle the com-
puter equipment of other manufacturers, including collection events,
recycling grants, and manufacturer initiatives to accept computer
equipment labeled with another manufacturer's brand.

(m) Foods of higher nutritional value. In accordance with
Government Code, §2155.442 and the Department of Agriculture's
nutrition standards, a preference may be given for contractors who
provide foods of higher nutritional value without trans fatty acids for
consumption in a public cafeteria.

(n) Travel agents residing in Texas. In accordance with Gov-
ernment Code, §2171.052, the comptroller may make contracts with
travel agents that meet certain reasonable requirements prescribed by
the central travel office, with preference given to resident entities of
this state.

§20.307.  State Agency Procurements of Recycled, Remanufactured
or Environmentally Sensitive Commodities or Services.

(a) The comptroller may designate as "First Choice" certain
recycled, remanufactured or environmentally sensitive commodities or
services.

(b) First Choice items are designated recycled, remanufac-
tured, and environmentally sensitive commodities or services that

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605580

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ L4 ¢
SUBCHAPTER E. SPECIAL CATEGORIES OF
CONTRACTING

DIVISION 1. STATE SUPPORT SERVICES -
MAIL AND PRINTING
34 TAC §20.381, §20.382

The Comptroller of Public Accounts proposes new §20.381, con-
cerning mail and messenger services and §20.382, concerning
printing.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter E Spe-
cial Categories of Contracting. New §20.381 and §20.382 will
be part of Subchapter E, under new Division 1, State Support
Services - Mail and Printing.

New §20.381 incorporates the provisions of former §20.231 in
the reorganization of Chapter 20, revises it to refer to the comp-
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troller instead of the commission, and revises it to clarify state
agency instead of agency.

New §20.382 incorporates the provisions of former §20.261 in
the reorganization of Chapter 20, revises it to refer to the comp-
troller instead of the commission, and clarifies the enabling statu-
tory reference.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposed rules may be submitted
to Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§8403.023, 783.004, 2113.103, 2155.0012, 2156.0012,
2171.002, 2172.0012, 2172.006, and 2176.110.

The following statutes are affected by the new sections: Gov-
ernment Code, Title 7, Chapter 783, Government Code Title 10,
Subtitle D, Chapter 2176, and Government Code §§2113.103,
2171.002, 2171.054, 2171.056, 2171.104, 2171.1045, and
2172.006.

$20.381.  Mail and Messenger Services.

(a) The comptroller provides and operates an interagency mail
and messenger service to deliver unstamped or non-metered written
communications and packages between the legislature, state agencies
and legislative agencies located in Travis County.

(b) No personal mail will be carried by the mail and messenger
service. No package that exceeds 70 pounds will be delivered by the
mail and messenger service.

(c) State warrants may be delivered by the mail and messenger
service upon agreement by the state comptroller and the agency con-
cerned.

(d) Mail may be delivered to and from the United States Post
Office upon the agreement of the state agency and the comptroller.

(¢) The mail and messenger service may process and meter

(3) State agencies who use the comptroller's outgoing
mail service for the purpose of postage meter rental requirements
and cost effective mailing requirements will be considered to be in
compliance with Government Code, Chapter 2176 and Government

Code, §2113.103.

(f) A state agency located in Travis County is required to con-
sult with the comptroller before renting, purchasing, upgrading, or sell-
ing mail processing equipment; contracting with a private entity for
mail processing services; or taking any action that will significantly af-
fect the agency's first class mail practices.

(1) For mail equipment or private entity service contracts
under $10,000, a state agency shall submit a written justification to the
comptroller stating why the equipment or service is needed and what
benefits are expected to be received.

(2) For mail equipment or private service contracts over
$10,000, a state agency shall submit a detailed life-cycle cost benefit
analysis to the comptroller that includes all expected costs and benefits
over the life of the equipment or service. The analysis shall be in a
format prescribed by the comptroller.

(3) For any action that will significantly affect its first class
mail practices, a state agency shall provide a written statement of the
need for the action and anticipated benefits. Significant actions affect-
ing the first class mail practices of an agency include, but are not limited
to, the following:

(A) creation or elimination of internal mail processing
functions, organization, or staff; and

(B) addition or elimination of any specific mail process-
ing activities such as metering, presorting, folding/inserting, or label-

ing.

(4) The comptroller shall provide a written response to the
state agency indicating whether or not it agrees with the intended action
and any suggested alternatives.

(g) The comptroller establishes statewide term contracts for
postage meter machine rentals when in the best interest of the state.
Postage for statewide term contracts is purchased separately by state
agencies and cooperative purchasing members. State agencies may pay
for postage in accordance with the requirements of United States Postal
Service Domestic Mail Manual.

$§20.382.  Printing.

(a) Pursuant to Government Code, §2172.003, the comptrol-
ler may provide assistance to any state agency regarding their printing
activities. Assistance can be provided by telephone, fax, letter, e-mail
or in person.

(b) The comptroller assesses and evaluates printing activities
to ensure the best interests of the State of Texas are met. The comptrol-
ler may make recommendations to state agencies that will increase the
productivity and cost-effectiveness of their printing operations. The as-

outgoing mail for state agencies upon agreement of the state agency

sessment may include but is not limited to an appraisal of equipment,

and the comptroller. Each state agency must furnish funds to cover

customer base, sales, printing volume, costs, and personnel.

amounts of postage to be metered.

(1) No mail shall be metered for a state agency in excess of

(c) The comptroller adopted the Council on Competitive Gov-
ernment's (CCG) Cost Methodology as a baseline for evaluating and

funds provided by the agency, unless approved by the comptroller so

comparing cost of state agency printing operations. All state agency

as to avoid undue delays in processing mail. Any deficit in an agency's

print shops in Travis County (except higher education) operate under

postage account shall be promptly reimbursed to the comptroller.

(2) The mail and messenger service will provide each state
agency utilizing the metered mail service with a monthly report show-
ing the amounts of postage used and volume of mail metered.

a Franchise Agreement ("Agreement") with the comptroller, which al-
lows state agencies currently operating a print shop to maintain direct
control with general oversight provided by the comptroller through
Franchise Agreements. Failure to sign the Agreement will eliminate
the authority for a state agency to operate a print shop. The Agreement
requires each print shop to utilize the CCG Cost Methodology in de-
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termining the cost of printing. Each print shop shall provide quarterly
data to the comptroller, which will summarize this information in quar-
terly and annual reports.

(d) The comptroller reviews state agency requisitions for new
print shop equipment, including copiers/duplicators and other printing
devices used in quick copy operations. To complete the review, the
state agency must provide written documentation to the comptroller.
This documentation may include but is not limited to:

(1) a summary narrative justifying the proposed purchase,
rent or lease of equipment;

(2) adescription of the method of finance;

(3) a detailing of the model(s) of printing equipment the
agency currently has that it plans to replace (if applicable);

(4) a detailing of the model(s) of printing equipment the
agency plans to acquire;

(5) adetailing of current annual costs for equipment to be
replaced (if applicable);

(6) adetailing of the estimated annual cost for the proposed
equipment;
(7) the cost benefit of proposed equipment;

(8) the estimated volume of work which may be processed
through the proposed equipment;

(9) asummary of the equipment(s) enhanced features;

(10) the number of hours per day the proposed equipment
will run;

(11) the number of shifts the proposed equipment will be
operated on a daily basis; and

(12) miscellaneous information that may be pertinent as a
consequence of other information supplied by the agency.

(¢) The comptroller shall assist state agencies with expediting
the production of printing and graphic arts by serving as a source of in-
formation, facilitating disputes, hosting meetings, or performing other
services.

(f) A roster of franchised print shops is maintained by the
comptroller. This roster includes print shop equipment, facilities,
special capabilities, and staffing. The roster will be provided to
requesting entities.

(g) The comptroller will work with state agencies to ensure
that printing services and supplies are purchased in the most econom-
ical manner possible. A vendor listing by commodity and services is
maintained to maximize information regarding private sector suppliers.
A summary vendor listing will be provided to requesting entities.

(h) The comptroller will work with state agencies to coordi-
nate the consolidation of print shops when the agencies involved deter-
mine a consolidation is appropriate.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605582

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 2. STATE SUPPORT SERVICES -
TRAVEL AND VEHICLES
34 TAC §§20.406 - 20.413

The Comptroller of Public Accounts proposes new §20.406,
concerning purpose and applicability; §20.407, concerning
definitions; §20.408, concerning exceptions to the use of
contract travel services; §20.409, concerning state agency con-
tracts and requests for exceptions; §20.410, concerning state
agency travel coordinators; §20.411, concerning state agency
reimbursement and reporting; §20.412, concerning procuring
travel agency and other travel related services; and §20.413,
concerning state travel credit cards.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter E Spe-
cial Categories of Contracting. New §§20.406- 20.413 will be
part of Subchapter E, under new Division 2, State Support Ser-
vices - Travel and Vehicles.

New §20.406 incorporates the provisions of former §20.301 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.407 incorporates the provisions of former §20.302 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.408 incorporates the provisions of former §20.303 in
the reorganization of Chapter 20.

New §20.409 incorporates the provisions of former §20.304 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.410 incorporates the provisions of former §20.305 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.411 incorporates the provisions of former §20.306 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.412 incorporates the provisions of former §20.307 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.413 incorporates the provisions of former §20.308 in
the reorganization of Chapter 20 and revises it to clarify that
travel services, whether contracted or not, shall be charged to
state travel credit cards when feasible.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
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vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposed rules may be submitted
to Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528 Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§§403.023, 783.004, 2113.103, 2155.0012, 2156.0012,
2171.002, 2172.0012, 2172.006, and 2176.110.

The following statutes are affected by the new sections: Gov-
ernment Code, Title 7, Chapter 783, Government Code Title 10,
Subtitle D, Chapter 2176, and Government Code §§2113.103,
2171.002, 2171.054, 2171.056, 2171.104, 2171.1045, and
2172.006.

$20.406.  Purpose and Applicability.

(a) Purpose. This subchapter governs the use of contract travel
services and state travel credit cards by state officials and employees
and other eligible persons. Contract travel services may include state
credit cards, travel agencies, airlines, vehicles, internet based reserva-
tion and ticketing, lodging and other modes and necessities of state
business related travel. The purpose of this subchapter is to encourage
travelers to obtain the lowest overall cost of travel services. These rules
do not alter, amend or affect the requirements in Government Code,
Chapter 660 relating to travel or the comptroller's statutes and rules.

(b) Applicability. This subsection defines the persons and en-
tities eligible to use contract travel services.

(1) State agencies. State agency officials and employees, in
the executive branch, shall use the contract travel services as required
by this subchapter whenever those services provide the most efficient
travel resulting in the total lowest cost. State agencies may and are
encouraged to purchase travel services at rates lower than the contract
travel services rates.

(2) Other governmental entities. Officers and employees
of the following entities may, but are not required to, participate in

services contractor offers the same services for personal use. No
contractor is required to allow the use of contract travel services for
other than official governmental business.

§20.407.  Definitions.

The following words and terms used in this division are defined as
follows unless the context clearly indicates otherwise.

(1) Contractor--An individual or entity under contract with
comptroller for the provision of travel services.

(2) Contract travel services--The travel services provided
pursuant to comptroller contracts that guarantee prices and levels of
services for all eligible entities and individuals.

(3) Force majeure event--Any acts of god, war, riot, strike,
or other event beyond the control of a contractor and that could not
reasonably have been anticipated or avoided and which, by the exercise
of all reasonable due diligence, such contractor is unable to overcome.

(4) Official government business--Business required in the
scope and course of the traveler's employment that is properly autho-
rized by the employing governmental entity.

(5) State agency--Any department, commission, board, of-
fice, council, or other agency in the executive branch of state govern-
ment created by the constitution or by statute that is required to use
contract travel services pursuant to Government Code, §2171.055.

(6) State employee--Any person employed by a state
agency, or an elected or appointed official.

(7) State travel credit card--A credit card issued to an in-
dividual or a governmental entity by a contract travel credit card con-
tractor.

(8) State travel directory--A comptroller publication that
lists current available contract travel services.

(9) Traveler--Any person eligible to use contract travel ser-
vices, including those eligible pursuant to the comptroller's travel al-

lowance guide.
$20.408.  Exceptions to the Use of Contract Travel Services.

(a) This section provides exceptions to use of contract travel
services. These exceptions apply to the use of any contract travel ser-

the travel services pursuant to this subchapter. These entities may use

vices. When travel services are obtained at a lower total cost than the

contract travel services upon approval by the comptroller of their ap-

cost of contract travel services, no reporting of exceptions is required.

plication for the use of contract travel services:

(A) an institution of higher education as defined in Ed-
ucation Code, §61.003 when the entity uses travel agency services or
when the services are purchased from funds other than general revenue
or education or general funds as defined by Education Code, §51.009;

(B) Employees Retirement System when the travel is
paid from other than general revenue funds;

(C) counties;

(D) municipalities;

(E) public junior colleges;

(F) school districts;

(G) emergency communication districts; and

(H) the supreme court, the court of criminal appeals, the
courts of appeals, and other entities in the judicial branch.

(c) Official government business. Contract travel services

Exceptions must be documented only when the total cost is greater than
contract travel services rates. Nothing in this section affects or alters
the authority of the comptroller regarding travel reimbursement or au-

dit agreements.

(b) Lower cost to the state. State agencies may use any travel
services obtained at a price lower than the contract travel services price.
State agencies are encouraged to obtain lower priced travel services
through the use of fourteen day or other advanced reservations pro-
grams, promotional price reductions, or any method that provides a
lower overall cost of travel.

(c) Unavailability of contract travel services. The contract
travel services are not available during the time or at the location
necessary for the business purpose; or the contract travel service does
not provide for the service required; or because the contractor is unable
to provide the contract services due to a force majeure event.

(d) Special needs. The traveler's health, safety, physical condi-
tion, or disability requires accommodations, including medical emer-
gency or other necessary services, not available from contract travel

shall be used only for official governmental business, unless the travel

service contractors.
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(e) Custodians of persons. The traveler has custody of a person

§20.411. State Agency Reimbursement and Reporting.

pursuant to statute or court order and the traveler is required to provide
a degree of security and safety that is not available from contract travel
service contractors.

() In travel status. The traveler is in the course of travel and
changes in scheduling render the use of contract travel services imprac-
tical or the appropriate travel services are not available. The traveler
shall make reasonable efforts to secure rates equal to or lower than the
contract travel service rates.

(g) Group program. The traveler is using a group program
wherein reservations were made through a required source to obtain
a particular rate or service.

(h) Emergency response. The traveler is responding to a pub-
lic health or safety emergency situation.

(i) Legally required attendance. The traveler is required by a
court, administrative tribunal, or other entity to appear at a particular
time and place without sufficient notice to obtain contract travel ser-
vices.

§20.409. State Agency Contracts and Requests for Exceptions.

(a) Other contracts. A state agency, required to participate in
contract travel services, shall not enter into a contract for travel services
without prior approval of the comptroller. The comptroller shall con-
sider whether the proposed contract offers the best value for the State
and the impact of the proposed contract on existing travel service con-
tracts. A state agency may request the comptroller to establish contract
services with a particular contractor.

(b) Requests for additional exceptions. A state agency shall
make a written request to the comptroller for additional exceptions, not
provided in §20.408 of this title (relating to Exceptions to the Use of
Contract Travel Services) when the agency offers a reasonable justifi-
cation for the need for the exception. Additional exceptions may not
be granted for longer than the term of existing contracts.

$20.410. State Agency Travel Coordinators.

(a) State agencies shall designate an employee as the travel
coordinator, who shall serve as the single point of contact between the

(a) State agency officials and employees shall adhere to appli-
cable laws and the regulations and guidelines of the comptroller gov-
erning travel vouchers.

(b) Reimbursement for Travel Expenses. State agencies shall
not approve and the comptroller shall not pay travel vouchers for ser-
vices at rates higher than contract rates, unless an exception in §20.408
of this title (relating to Exceptions to the Use of Contract Travel Ser-
vices) or §20.409 of this title (relating to State Agency Contracts and
Requests for Exceptions) applies. Travel vouchers submitted for reim-
bursement shall indicate the claimed exception in a manner prescribed

by the comptroller.

(¢) Audits. The comptroller may conduct pre-payment and
post-payment audits of travel reimbursement requests; the audits may
include a review of the propriety of claimed exceptions from the use of
contract travel services.

(d) False claims for reimbursement. All claims for travel re-
imbursement are subject to Government Code, §403.071 relating to
claims and available money. Any person who knowingly makes a false
claim against the state is subject to the penalties in Government Code,
§403.071(f) and other applicable laws.

(e) Monthly reporting. The reports required by this subsection
are for those travel services not charged to a state travel credit card.

(1) State agencies shall report the expenditures, as the total
dollars spent, and activities, as the total number of trips and days of
rental or lodging, relating to travel services as follows:

(A) air, bus, and rail travel: total dollar spend and total
number of trips;

(B) rental car: total dollar spend, total number of trips,
and total rental days;

(C) hotel/lodging: total dollar spend, total lodging trips;
total number of nights; and

(D) travel reservation and booking fees: total dollar
spend and total number of reservations.

comptroller travel management program and the agency for dissemi-
nating and collecting travel data and information. State agencies shall
provide the comptroller with the travel coordinator's name, telephone
number, e-mail address, mobile telephone number, and other requested
and relevant contact information.

(b) State agencies, in cooperation with the comptroller, shall
provide training to travel coordinators to ensure that:

(1) agency employees receive current travel information;

(2) contract travel services are used in accordance with this

(2) Travel reports shall be submitted to the comptroller's
Procurement Policy and Strategy Program on or before the 28th day
following the reporting month.

(3) Travel reports shall be submitted on a compact or floppy
disc in Excel format via United States Postal Service or e-mail. The
comptroller may also adopt other reporting methods, including web
based reporting.

§20.412.  Procuring Travel Agency and Other Travel Related Ser-
vices.

subchapter;
(3) travel data reports are submitted in compliance with this

(a) This section describes the authorized methods of procure-
ment for travel services and the specific methods for travel agency con-

subchapter;

(4) agency travel activity is monitored for compliance with
this subchapter and other applicable laws and rules; and

(5) complaints, concerns or other information relevant to
achieving the efficient and economical travel services for the state are
reported to the comptroller.

(c) State agencies shall cooperate with the comptroller by al-
lowing travel coordinators to participate in travel advisory, proposal
evaluation, education, and any other groups needed to assist the comp-
troller in contracting for the most economical, efficient, and useful

tracts.

(b) Travel agency contract structure. The comptroller's travel
agency contracts shall contain a clear statement of the services pro-
vided and the cost associated with each service. The contracts shall
also contain descriptions of other ancillary services and any other pro-
visions necessary for the convenience of the state.

(c) Solicitation and evaluation procedures for travel agency
contracts.

(1) The comptroller is not required to competitively bid
travel agency contracts.

travel services.
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(2) The comptroller may negotiate contracts for travel
agency services.
(3) The comptroller shall solicit private sector entities to

participate in negotiated contracts through effective and efficient means
that ensure the best value for the state.

(4) The comptroller shall consider the following criteria
when evaluating proposed travel agency services:

(A) quantity of services;

(B) quality of services;

(C) price; and

(D) any other terms or conditions required to provide
the overall best value for the state.

(d) Other contracts. The comptroller may use authorized com-
petitive or negotiated procedures for procuring travel services. The
comptroller shall solicit, evaluate and award contracts for travel ser-
vices in a manner that achieves the best overall value for the state.

$20.413.  State Travel Credit Cards.

(a) State credit card. State agencies, officials, and employees
shall use state travel credit cards to purchase contract and non-con-
tract travel services. Travel services for airfare shall be charged to
state travel credit cards. Travel services for lodging, rental vehicles
and other necessary travel expenses shall be charged to state travel
credit cards, when feasible; purchases by other methods shall be re-
ported monthly pursuant to §20.411(e) of this title (relating to State
Agency Reimbursement and Reporting).

(b) Eligibility. Any entity eligible to use contract travel ser-
vices is also eligible to obtain state travel credit cards. State credit
cards may be used only for official state business and may be issued to
individuals and state agencies.

(c) State travel credit cards issued to individuals. State agency
employees should be issued a state travel credit card when the em-
ployee is expected to take at least three trips or spend at least $500
per fiscal year for official state travel business. State agencies may, at
their discretion, approve the issuance of the cards to any employee.

(d) State agencies shall ensure that:

(1) state travel credit cards are cancelled upon the em-
ployee's termination of employment;

(2) state travel credit cards are cancelled when the em-
ployee fails to timely pay the charges, uses the card for personal
transactions, or any other misuse of the credit card; and

(3) individuals who are issued state travel credit cards un-
derstand that payment of charges on state travel credit cards is the sole
responsibility of the individual and that the state shall not be responsi-
ble for the charges or for nonpayment by the employee.

(e) Individual billing. State travel credit cards issued to indi-
viduals shall be billed directly to the individual who may obtain reim-
bursement through properly submitted state travel vouchers that com-
ply with this subchapter and the rules and guidelines of the comptroller.
Other individuals eligible to use state travel credit cards shall comply
with the reimbursement rules and procedures of their governing entity.

(f) Centralized billing. A state travel credit card issued to an
eligible entity shall be billed to that entity which may receive reim-
bursement pursuant to applicable statutes and rules.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2016.

TRD-201605583

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 4, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

DIVISION 3. STATE SUPPORT SERVICES -
VEHICLE FLEET MANAGEMENT
34 TAC §§20.431 - 20.439

The Comptroller of Public Accounts proposes new §20.431,
concerning definitions; §20.432, concerning office of vehicle
fleet management; §20.433, concerning state vehicle fleet
management plan; §20.434, concerning assignment and use of
pooled vehicles; §20.435, concerning vehicle fleet management
system; §20.436, concerning assistance to state agencies
and school districts; §20.437, concerning waiver of vehicles to
meet required fleet percentages; §20.438, concerning effect of
waiver; and §20.439, concerning alternative fuel usage.

The comptroller proposes to rename Chapter 20 Statewide Pro-
curement and Support Services and rename Subchapter E Spe-
cial Categories of Contracting. New §§20.431 - 20.439 will be
part of Subchapter E, under new Division 3, State Support Ser-
vices - Vehicle Fleet Management.

New §20.431 incorporates the provisions of former §20.340 in
the reorganization of Chapter 20.

New §20.432 incorporates the provisions of former §20.341 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.433 incorporates the provisions of former §20.342 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.434 incorporates the provisions of former §20.343 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

New §20.435 incorporates the provisions of former §20.345 in
the reorganization of Chapter 20, revises it to refer to the comp-
troller instead of the commission, and revises it to clarify state
agency instead of agency.

New §20.436 incorporates the provisions of former §20.363
in the reorganization of Chapter 20, revises it to refer to the
comptroller instead of the commission, and revises it to refer to
the Texas Commission on Environmental Quality instead of the
Texas Natural Resource Conservation Commission.

New §20.437 incorporates the provisions of former §20.365 in
the reorganization of Chapter 20, revises it to refer to the comp-
troller instead of the commission, and revises it to clarify state
agency instead of agency.

New §20.438 incorporates the provisions of former §20.367 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.
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New §20.439 incorporates the provisions of former §20.369 in
the reorganization of Chapter 20 and revises it to refer to the
comptroller instead of the commission.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be
no significant revenue impact on the state or units of local gov-
ernment.

Mr. Currah also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rule will be by clarifying the comp-
troller's procedures for statewide procurement and support ser-
vices. The proposed amendment would have no fiscal impact on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rules.

Comments on the proposed rules may be submitted
to Amy Comeaux, Statewide Procurement Division, at
amy.comeaux@cpa.texas.gov or at P.O. Box 13528, Austin,
Texas 78711. Comments must be received no later than 30
days from the date of publication of the proposals in the Texas
Register.

The new sections are proposed under Government Code,
§8§403.023, 783.004, 2113.103, 2155.0012, 2156.0012,
2171.002, 2172.0012, 2172.006, and 2176.110.

The following statutes are affected by the new sections: Gov-
ernment Code, Title 7, Chapter 783, Government Code Title 10,
Subtitle D, Chapter 2176, and Government Code §§2113.103,
2171.002, 2171.054, 2171.056, 2171.104, 2171.1045, and
2172.006.

§20.431.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Alternative fuel--Compressed natural gas, liquefied
natural gas, liquefied petroleum gas, electricity, methanol (or M85), or

ethanol (or ES85).

(2) Alternative fuel vehicle--A motor vehicle capable of
using alternative fuel in the original equipment manufactured engine,
or in a converted traditional gasoline or diesel engine.

(3) Assigned vehicle--A state vehicle normally driven by
the same employee or small specific group of employees.

(4) Capitalized value--The original cost of a vehicle, plus
later adjustments for major additions or improvements.

(5) Direct labor--The cost of labor associated with repair-

(10)  Gross vehicle weight (GVW)--The greatest weight of
vehicle and load which the manufacturer recommends that a vehicle
accommodate. The GVW includes the total weight of chassis, cab,
body, special equipment, oil, water, gasoline, driver, and the maximum

payload.

(11) Indirect labor--The labor cost of vehicle fleet related
employees whose time cannot be identified with repairing or servicing
individual vehicles.

(12) OVFM--The comptroller's office of vehicle fleet man-
agement.

(13) Pooled vehicle--A vehicle normally garaged in a cen-
tral location for use by any authorized employee of the state agency.

(14) Special purpose vehicle (SPV)--A motor vehicle com-
mercially designed to be used primarily for purposes other than to pro-
vide transportation service for personnel, supplies, or equipment.

(15) State agency--

(A) any department, commission, board, office, coun-
cil, or other agency in the executive branch of state government created
by the constitution or by a statute of this state;

(B) the Supreme Court of Texas, the Court of Criminal
Appeals of Texas, a court of civil appeals, or the Texas Judicial Council;
and

(C) an institution of higher education as defined in Ed-
ucation Code, §61.003.

(16) State employee--A person employed by a state agency,
or an elected or appointed state official.

(17) State vehicle--Any state-owned vehicle which is pro-
pelled by a self-contained engine and is licensed to operate on public

highways.

(18) Transfer date--The date a vehicle is transferred from
one state agency to another.

(19) Vehicle Fleet Management System--A computerized
data retrieval system to assist each state agency in the management of
its vehicle fleet.

(20)  Vehicle inventory--A list of state agency vehicles by
type and class which is utilized to determine their average cost of op-
eration.

§20.432.  Office of Vehicle Fleet Management.

(a) Through the Office of Vehicle Fleet Management, the
comptroller administers the state vehicle fleet management program
which consists of the State Vehicle Fleet Management Plan and a

ing or servicing vehicles, whether performed by a contractor or state

computerized Vehicle Fleet Management System.

employee.
(6) Disposal date--The date on which a state vehicle is no

(b) The comptroller will implement and monitor, at the direc-
tion of the Council on Competitive Government (CCG), the State Vehi-

longer included in a state agency's property inventory.

(7) Downtime--The total number of working hours a state
vehicle, otherwise eligible for assignment, is out of service for repair
or maintenance.

(8) Field employee--A state employee whose regular duties
require work in locations other than agency headquarters or regional
offices and who regularly require a vehicle for ongoing daily duties.

(9) Fleet officer--The individual designated by each state

cle Fleet Management Plan, approved and adopted by CCG. A current
Plan is available for viewing at the comptroller's Website. The Plan de-
lineates the responsibilities of each state agency, institution of higher
education and OVFM to develop, implement, maintain, and monitor
current vehicle fleet data as required by the Plan.

(c) The comptroller may, for a fee, offer vehicle fleet main-
tenance services to all state agencies in Travis County on a full cost
recovery basis. The services include preventive maintenance and rou-
tine mechanical repair work. The comptroller may negotiate contracts

agency who is responsible for the timely and accurate submission of all

or service arrangements for major overhauls and extensive mechanical

required information utilized by the vehicle fleet management system.

work.
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(d) The computerized Vehicle Fleet Management System is a
database that contains information on vehicle inventories, maintenance

(a) The Vehicle Fleet Management System is the responsibility
of the Office of Vehicle Fleet Management. The comptroller maintains

and repair history, mileage, fuel usage, and expenses incurred for all

the main repository and database for all vehicle information submitted

state agencies.

(e) The comptroller may sponsor an annual fleet management
conference to consider:

(1) adjustments to the Vehicle Fleet Management System;

(2) current fleet management issues; and

(3) the improvement of fleet management expertise among
state agencies.
§20.433.  State Vehicle Fleet Management Plan.

In accordance with the Plan, developed by OVFM under the direction
of CCG, the comptroller will adhere to all requirements detailed in the
Plan, including, but not limited to the requirements in the following
paragraphs of this section.

(1) The disposal of any vehicles declared excess through
the routine review of vehicle use. The comptroller will:

(A) follow the Surplus Property Division process for
the disposal of vehicles; and

(B) submit proper documentation to certify successful
disposal of vehicles declared excess.

(2) The adoption of all detailed policies, procedures and
goals related to vehicle replacement, state fuel contracts, alternative
fuel use, minimum use criteria, interagency agreements, and fleet con-
solidation.

(3) The submission of all fleet data required for vehicle in-
ventory, fuel, mileage, repairs and preventive maintenance on an inter-

by each state agency in accordance with this subsection. The comptrol-
ler is responsible for developing the form, format, and composition of
all data submitted electronically or otherwise to the vehicle fleet man-
agement system to assure system continuity.

(b) Each state agency fleet officer is responsible for establish-
ing, maintaining, and submitting to the comptroller on a monthly basis
accurate vehicle information in the form and format established by the

comptroller.
(1) Information to be recorded in each agency's fleet

management system for submission to the comptroller's repository and
database includes, but is not limited to:

(A) acquisition date, vehicle make, model, type, class,
year, gross vehicle weight rating, exempt license plate number, manu-
facturer, vehicle identification number, whether a special purpose ve-
hicle, and whether a pool or assigned vehicle;

(B) acquisition cost, capitalized value, repair and main-
tenance expenses, direct and indirect labor expense, replacement pol-
icy, current mileage, vehicle disposal date, and disposal price or salvage
value;

(C) type, and quantity of all fuels and lubricants used,
including their cost and type, vehicle lifetime odometer reading, and
miles traveled per month;

(D) insurance and accident related expense;

(E) downtime, transfer date, disposal date, and any
other information necessary to compute the average cost of operation,
per month, of the various classes and types of vehicles; and

net-based technology fleet data system.

(4) The review of internal fleet policies and procedures to
determine if the fleet management "Best Practices", as determined by
OVFM under the direction of CCG, are appropriate and feasible for use

by the fleet.
(5) The adherence to the fleet size and vehicle purchasing

(F) vehicle location by city and county.

(2) The Vehicle Fleet Management System maintained by
the comptroller constitutes the primary instrument used to provide fleet
management assistance. Fleet management reports detailing operating
trends, cost analysis, and special exception reports listing agencies with
unusually high operating expenses will be generated and made avail-

restrictions established by the Plan adopted on October 11, 2000, and

able to agency fleet officers.

any further fleet size reduction resulting from the ongoing review of
vehicle use.

$20.434.  Assignment and Use of Pooled Vehicles.

(a) Each vehicle in the comptroller's vehicle fleet pool, with
the exception of vehicles assigned to field employees, is assigned to
the state agency motor pool and is available for checkout as needed.
Some vehicles, because of mission critical status, may be permanently
assigned to sub-pools within divisions and available only to employees
within those divisions.

(b) Comptroller employees must present a valid Texas driver's
license each time a pooled vehicle is checked out.

(¢) Pooled vehicle assignments will be made by designated
comptroller personnel to ensure that all comptroller vehicles are used
and rotated to balance mileage and time usage among all pooled vehi-
cles.

(d) Pooled vehicles assigned on a regular or daily basis to in-
dividual administrative or executive employees, require written doc-
umentation that the assignment is critical to comptroller's needs and
mission of the agency. Documentation for all assigned comptroller ve-
hicles will be kept on file with designated comptroller personnel.

§20.435.

Vehicle Fleet Management System.

§20.436.  Assistance to State Agencies and School Districts.

(a) The Office of Vehicle Fleet Management of the comptrol-
ler facilitates, encourages, and expedites alternative fuels use by state
agencies and school districts.

(b) The Office of Vehicle Fleet Management of the comptroller
provides informational materials regarding alternative fuels, presents
state of the art data at fleet management conferences, provides state
vehicle operational data, locates facilities to convert state vehicles to
alternative fuels, helps identify vehicles that are appropriate for con-
version, and provides technical assistance.

(c) To assist with vehicle conversion, the Office of Vehicle
Fleet Management of the comptroller works with state agency fleet
operators, vehicle manufacturers and converters, fuel distributors, and
any other necessary entities.

(d) The Office of Vehicle Fleet Management provides infor-
mation to the Texas Commission on Environmental Quality for its de-
termination of air quality benefits associated with the use of alternative
fuels.

§20.437.

(a) Any state agency operating a fleet of more than 15 mo-
tor vehicles, excluding law enforcement and emergency vehicles, shall

Waiver of Vehicles to Meet Required Fleet Percentages.
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have a fleet percentage of alternative fuel vehicles equal to or greater
than 30% of the total number of such vehicles operated by September

(C) costofrefueling and related facilities, including fast
and slow refueling stations, refueling tanks;

1, 1994, and a percent equal to or greater than 50% by September 1,
1996.

(b) A state agency desiring a waiver from subsection (a) of
this section shall submit a certification to the Office of Vehicle Fleet
Management of the comptroller that meets one or more of the following
conditions:

(1) the vehicles will be operating primarily in an area in
which neither the agency nor a supplier has or can reasonably be ex-
pected to establish a central refueling station for alternative fuels;

(2) the agency is unable to acquire or be provided equip-
ment or refueling facilities necessary to operate vehicles using an al-
ternative fuel at a projected cost that is reasonably expected to result
in no greater net costs than the continued use of traditional gasoline or

(D) cost of providing alternative fuel to the site such as
gas pipeline;

(E) cost of engine conversion kits and fuel cylinders
and/or tanks, including installation costs;

(F) cost of initial training and certification of mechan-
ics, and training of drivers to operate alternative fuel vehicles, if re-

quired;

(G) cost of future major overhauls of the compressor
system according to the compressor manufacturer's recommended ma-
jor overhaul schedule (see paragraph (7) of this subsection);

(H) cost of future major overhauls or replacement of the
refueling stations if the expected life is less than 30 years;

diesel fuels measured over the expected useful life of the equipment or
facilities supplied; or

(3) the agency is unable to acquire or be provided any al-
ternative fuel vehicles or equipment necessary for such vehicles.

(c) The subsection (b) of this section certification must be sent
to the Office of Vehicle Fleet Management of the comptroller and must
be accompanied by the information described in either subsection (d)
or (e) of this section.

(d) A subsection (b)(1) of this section certification shall also
contain the:

(1) total number of vehicles in the fleet subject to these

rules;

(2) total number of vehicles currently operating on an ap-
proved alternative fuel;

(3) percentage of the fleet subject to these rules that is im-
pacted by the requested waiver;

(4) vehicle license plate number of each vehicle to be

(I) costs of future replacement of fuel conversion kits
(see paragraph (7) of this subsection); and

(J) any other costs or expenditures necessary to provide
a complete, turnkey facility;

(2) total annual mileage expected for the vehicle fleet or for
those vehicles covered by the cost study;

(3) total annual fuel savings calculated from the difference
between the fuel costs using gasoline/diesel and using alternative fuel
for the total annual mileage in paragraph (2) of this subsection;

(4) an estimate of any additional savings such as reduced
maintenance costs (e.g., extended oil change intervals, longer spark
plug life, and other savings in maintenance);

(5) an estimate of the total annual operating costs, includ-
ing, but not limited to, the following:

(A) compressor and refueling station maintenance, not
replacement cost or cost of major overhaul (see paragraph (1) of this
subsection);

waived;

(5) city or town nearest to where each vehicle identified in

(B) cost of labor for removing, testing, and reinstalling
alternative fuel cylinders/tanks for inspection and testing;

paragraph (4) of this subsection is normally garaged;

(6) name of any alternative fuels vendor or supplier with a
stationary supply of fuel within a 10-mile radius, or mobile fuel sup-
pliers within a 30-mile radius of where each vehicle identified in para-
graph (4) of this subsection is normally garaged; and

(7) correspondence or other documentation relevant to the
request for waiver or reduction.

(e) A subsection (b)(2) of this section certification must be ac-
companied and supported by a state agency prepared cost benefit anal-
ysis for each alternative fuel which includes the following:

(1) total initial cost of providing the entire alternative fuel
facility, or a portion thereof, including, but not limited to, the following
(if the equipment is provided at no initial cost to the agency and the fuel

(C) costof maintenance and repair of engine conversion

kits;

(D) cost of testing fuel cylinders/tanks;

(E) cost of training additional mechanics and labor cost
differential, if any, for mechanics and other personnel servicing alter-
native fuel equipment;

(F) cost of electrical power to operate the compressors
and refueling stations; and

(G) other annual costs uniquely associated with the op-
eration of the alternative fuel program;

(6) determine the total annual savings from the difference
between the total savings (sum of paragraphs (3) and (4) of this sub-

vendor plans to recoup the initial cost through increased fuel costs, then

section), and the total annual operating costs, paragraph (5) of this sub-

only those items furnished by the agency such as land shall be included

section;

in the total initial cost):

(A) cost of land at current market value, on which to

(7) estimate the expected life of the various components of
the system. If accurate lifetimes are not available, the following shall

install any compressor station, tanks, and refueling facilities;

(B) cost of compressor and related facilities, including
cost of providing operating power, if not already available at the site,

be used:

(A) conversion kits = 15 years (if removed from old and
reinstalled on new vehicles; if not reinstalled, use six years for conver-

any engineering work for site preparation;

sion kits for automobiles and small buses, and 10 years for light and
medium-duty trucks and large buses);

41 TexReg 8790 November 4, 2016 Texas Register



(B) fuel cylinders/tanks = 30 years (or less if lifetimes
are not 30 years); and

(C) compressors = 30 years (or replacement at the time
recommended by the compressor manufacturer for the third major
overhaul. If not known or not listed by the manufacturer, use 10 years):

(8) determine the capitalized costs of the various compo-
nents in subsection (e) of this section and then calculate the payback
period by using the total capitalized costs; total annual savings, para-
graph (6) of this subsection; and 10% cost of money (or the actual in-
terest rate applicable at the time the calculation is made) in standard
life cycle cost benefit analysis formulae; and

(9) the comptroller may assist state agencies and school
districts in making these calculations.

() The director will review the request for waiver or reduction
of the requirements of subsection (a) of this section and issue a written
waiver or reduction to the state agency or school district. A waiver or
reduction may be issued under this section for a period of up to two
years, at the discretion of the director. A waiver will be granted on a
certification under subsection (b)(2) of this section if the total capital-
ized cost, P, max. is more than 9.43 times the total annual savings, A,
for an expected compressor or system lifetime of 30 years. If the com-
pressor lifetime is less than 30 years, or if a compressor is not used,
and the component in subsection (e)(1) of this section with the longest
expected lifetime is less than 30 years, a waiver will be granted if the
total capitalized costs are more than the following values (if other than
10% interest is used, adjust accordingly).

Figure: 34 TAC §20.437(f)

(g) The comptroller keeps these waivers for up to two years for
use in waiving the purchasing restrictions for state agencies in §20.235
of this title (relating to Purchase of Motor Vehicles).

§20.438.  Effect of Waiver.

A waiver issued under section §20.437 of this title (relating to Waiver
of Vehicles to Meet Required Fleet Percentages) shall be kept on file by
the comptroller for two years from date of issuance. A valid, current
waiver on file for a state agency shall be deemed sufficient basis for a
waiver of the purchasing restrictions for state agencies which are set
forth in §20.235 of this title (relating to Purchase of Motor Vehicles).

$20.439.  Alternative Fuel Usage.
Pursuant to Government Code, §2171.103, the comptroller shall take
all steps necessary to encourage the use of alternative fuels.

(1) Each state vehicle equipped from the manufacturer or
modified by a conversion facility to be capable of operating on an al-
ternative fuel shall operate exclusively on the alternative fuel except in
cases:

(A) where and when the alternative fuel is not available;

(B) the range of the alternative fuel is insufficient to
complete a round trip, in which case the alternative fuel shall be used
until exhausted, with conventional gasoline or diesel fuel used only as a
last resort to complete the trip when the alternative fuel is unavailable;

(C) when the alternative fuel costs more than conven-
tional gasoline or diesel;

(D) when the conversion equipment is not in working
order or is deemed unsafe to operate, in which case timely repairs or
inspections shall be made so that the vehicle may continue to operate
on the alternative fuel; or

(E) when operating exclusively on an alternative fuel is
contrary to the vehicle manufacturer's or alternative fuel conversion
equipment vendor's recommendations.

(2) Each state agency will be required to provide fuel us-
age data semi-annually in accordance with §20.435(b)(2) of this of this
title (relating to Vehicle Fleet Management System) on every vehicle
capable