PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING SPECIAL EDUCATION
SERVICES

The Texas Education Agency (TEA) proposes amendments to
§8§89.1050, 89.1055, and 89.1195, concerning special education
services. The proposed amendments would modify procedures
related to students' individualized education programs (IEPs),
the content of students' IEPs, and special education complaints.

Senate Bill (SB) 1259, 84th Texas Legislature, Regular Session,
2015, amended special education requirements in the Texas
Education Code (TEC), §29.005, Individualized Education Pro-
gram. The changes specify that if a committee established under
TEC, §29.005, is required to include a regular education teacher,
the regular education teacher included must, to the extent practi-
cable, be a teacher who is responsible forimplementing a portion
of the child's IEP. In addition, SB 1259 required that the written
statement of the IEP must document the decisions of the commit-
tee with respect to issues discussed at each committee meeting
and must include the date of the meeting; the name, position,
and signature of each member participating in the meeting; and
an indication of whether the child's parents, the adult student, if
applicable, and the administrator agreed or disagreed with the
decisions of the committee. Finally, SB 1259 added language to
specify that each member of the committee who disagrees with
the IEP developed by the committee is entitled to include a state-
ment of disagreement in the written statement of the program.

The proposed amendments to 19 TAC Chapter 89, Subchap-
ter AA, Division 2, would implement the requirements of TEC,
§29.005, as follows.

Section 89.1050, The Admission, Review, and Dismissal (ARD)
Committee, would be amended to address the procedures when
a member of a student's ARD committee disagrees with the pro-
posed IEP.

Section 89.1055, Content of the Individualized Education Pro-
gram (IEP), would be amended to include the new content re-
quirements for a student's IEP as added by SB 1259.

The proposed amendment to 19 TAC Chapter 89, Subchapter
AA, Division 7, would provide clarity and update the rule to com-
ply with the requirements of the Individuals with Disabilities Edu-
cation Act. Specifically, §89.1195, Special Education Complaint

Resolution, would be amended to clarify timelines for TEA's re-
ceipt of a special education complaint.

The proposed amendments would have no procedural and re-
porting implications. The proposed amendments would have no
new locally maintained paperwork requirements.

FISCAL NOTE. Monica Martinez, associate commissioner for
standards and support services, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for state or local government as a result of en-
forcing or administering the amendments. There is no effect on
local economy for the first five years that the proposed amend-
ments are in effect; therefore, no local employment impact state-
ment is required under Texas Government Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Ms. Martinez has determined
that for each year of the first five years the amendments are
in effect the public benefit anticipated as a result of enforcing
the amendments will be to provide constituents with clear and
aligned state and federal requirements related to special educa-
tion services. There is no anticipated economic cost to persons
who are required to comply with the proposed amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. The public comment
period on the proposal begins November 25, 2016, and ends
December 27, 2016. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas
Education Agency, 1701 North Congress Avenue, Austin, Texas
78701. Comments may also be submitted electronically to
rules@tea.texas.gov.

Public hearings to solicit testimony and input on the proposed
rules will be held at 8:30 a.m. on December 8 and December
9, 2016, in Room 1-100, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701. Anyone wishing to tes-
tify at one of the hearings must sign in between 8:15 a.m. and
9:00 a.m. on the day of the respective hearing. Each hearing
will conclude once all who have signed in have been given the
opportunity to comment. Questions about the hearings should
be directed to the Division of IDEA Support at (512) 463-9414.

DIVISION 2. CLARIFICATION OF
PROVISIONS IN FEDERAL REGULATIONS
AND STATE LAW

19 TAC §89.1050, §89.1055
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STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code (TEC), §29.001, which requires
the Texas Education Agency to develop and modify as neces-
sary a statewide plan that includes rules for the administration
and funding of the delivery of services to children with disabilities
in the state of Texas so that a free appropriate public education
is available to all of those children between the ages of 3 and 21;
and TEC, §29.005, as amended by Senate Bill 1259, 84th Texas
Legislature, Regular Session, 2015, which requires a school dis-
trict, before a child is enrolled in a special education program, to
establish a committee composed of the persons required under
20 U.S.C. §1414(d), to develop the child's individualized educa-
tion program (IEP) and establishes procedures for the committee
and required components of the IEP.

CROSS REFERENCE TO STATUTE. The amendments im-
plement the Texas Education Code, §29.001 and §29.005, as
amended by Senate Bill 1259, 84th Texas Legislature, Regular
Session, 2015.

$89.1050.  The Admission, Review, and Dismissal Committee.

(a) Each school district must establish an admission, review,
and dismissal (ARD) committee for each eligible student with a dis-
ability and for each student for whom a full individual and initial eval-
uation is conducted pursuant to §89.1011 of this title (relating to Full
Individual and Initial Evaluation). The ARD committee is the individ-
ualized education program (IEP) team defined in federal law and regu-
lations, including, specifically, 34 Code of Federal Regulations (CFR),
§300.321. The school district is responsible for all of the functions for
which the IEP team is responsible under federal law and regulations
and for which the ARD committee is responsible under state law, in-
cluding the following:

(1) 34 CFR, §§300.320-300.325, and Texas Education
Code (TEC), §29.005 (individualized education programs);

(2) 34 CFR, §§300.145-300.147 (relating to placement of
eligible students in private schools by a school district);

(3) 34 CFR, §§300.132, 300.138, and 300.139 (relating to
the development and implementation of service plans for eligible stu-
dents placed by parents in private school who have been designated to
receive special education and related services);

(4) 34 CFR, §300.530 and §300.531, and TEC, §37.004
(disciplinary placement of students with disabilities);

(5) 34 CFR, §§300.302-300.306 (relating to evaluations,
re-evaluations, and determination of eligibility);

(6) 34 CFR, §§300.114-300.117 (relating to least restric-
tive environment);

(7) TEC, §28.006 (Reading Diagnosis);

(8) TEC, §28.0211 (Satisfactory Performance on Assess-
ment Instruments Required; Accelerated Instruction);

(9) TEC, §28.0212 (Junior High or Middle School Personal
Graduation Plan);

(10) TEC, §28.0213 (Intensive Program of Instruction);

(11) TEC, Chapter 29, Subchapter I (Programs for Students
Who Are Deaf or Hard of Hearing);

(12) TEC, §30.002 (Education for Children with Visual
Impairments);

(13) TEC, §30.003 (Support of Students Enrolled in the
Texas School for the Blind and Visually Impaired or Texas School for
the Deaf);

(14) TEC, §33.081 (Extracurricular Activities);

(15) TEC, Chapter 39, Subchapter B (Assessment of Aca-
demic Skills); and

(16) TEC, §42.151 (Special Education).

(b) For a student from birth through two years of age with
visual and/or auditory impairments, an individualized family services
plan (IFSP) meeting must be held in place of an ARD committee meet-
ing in accordance with 34 CFR, §§300.320-300.324, and the memo-
randum of understanding between the Texas Education Agency and
the Department of Assistive and Rehabilitative Services. For students
three years of age and older, school districts must develop an IEP.

(c) ARD committee membership.
(1) ARD committees must include the following:
(A) the parents of the student;

(B) not less than one regular education teacher of the
student (if the student is, or may be, participating in the regular educa-
tion environment);

(C) not less than one special education teacher of the
student, or where appropriate, not less than one special education
provider of the student;

(D) arepresentative of the school district who:

(i) is qualified to provide, or supervise the provision
of, specially designed instruction to meet the unique needs of students
with disabilities;

(i) is knowledgeable about the general education
curriculum; and

(iii) is knowledgeable about the availability of re-
sources of the school district;

(E) anindividual who can interpret the instructional im-
plications of evaluation results, who may be a member of the committee
described in subparagraphs (B)-(D) and (F) of this paragraph;

(F) at the discretion of the parent or the school district,
other individuals who have knowledge or special expertise regarding
the student, including related services personnel, as appropriate;

(G) whenever appropriate, the student with a disability;

(H) to the extent appropriate, with the consent of the
parents or a student who has reached the age of majority, a represen-
tative of any participating agency that is likely to be responsible for
providing or paying for transition services;

(I) arepresentative from career and technical education
(CTE), preferably the teacher, when considering initial or continued
placement of a student in CTE; and

(J) aprofessional staff member who is on the language
proficiency assessment committee who may be a member of the com-
mittee described in subparagraphs (B) and (C) of this paragraph, if the
student is identified as an English language learner.

(2) The special education teacher or special education
provider that participates in the ARD committee meeting must be
appropriately certified or licensed as required by 34 CFR, §300.18 and
§300.156.

(3) If the student is:

(A) astudent with a suspected or documented visual im-
pairment, the ARD committee must include a teacher who is certified
in the education of students with visual impairments;
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(B) a student with a suspected or documented auditory
impairment, the ARD committee must include a teacher who is certified
in the education of students with auditory impairments; or

(C) astudent with suspected or documented deaf-blind-
ness, the ARD committee must include a teacher who is certified in the
education of students with visual impairments and a teacher who is cer-
tified in the education of students with auditory impairments.

(4) An ARD committee member is not required to attend
an ARD committee meeting if the conditions of either 34 CFR,
§300.321(e)(1), regarding attendance, or 34 CFR, §300.321(¢e)(2),
regarding excusal, have been met.

(d) The school district must take steps to ensure that one or
both parents are present at each ARD committee meeting or are af-
forded the opportunity to participate, including notifying the parents
of the meeting early enough to ensure that they will have an opportu-
nity to attend and scheduling the meeting at a mutually agreed upon
time and place. Additionally, a school district must allow parents who
cannot attend an ARD committee meeting to participate in the meeting
through other methods such as through telephone calls or video con-
ferencing. The school district must provide the parents with written
notice of the ARD committee meeting that meets the requirements in
34 CFR, §300.322, at least five school days before the meeting unless
the parents agree to a shorter timeframe.

(e) Upon receipt of a written request for an ARD committee
meeting from a parent, the school district must:

(1) schedule and convene a meeting in accordance with the
procedures in subsection (d) of this section; or

(2) within five school days, provide the parent with written
notice explaining why the district refuses to convene a meeting.

(f) Ifthe parent is unable to speak English, the school district
must provide the parent with a written notice required under subsection
(d) or (e)(2) of this section in the parent's native language, unless it is
clearly not feasible to do so. If the parent's native language is not a
written language, the school district must take steps to ensure that the
notice is translated orally or by other means to the parent in his or her
native language or other mode of communication so that the parent
understands the content of the notice.

(g) All members of the ARD committee must have the oppor-
tunity to participate in a collaborative manner in developing the IEP.
A decision of the ARD committee concerning required elements of the
IEP must be made by mutual agreement if possible. The ARD com-
mittee may agree to an annual IEP or an IEP of shorter duration.

(1) When mutual agreement about all required elements of
the IEP is not achieved, the parent who disagrees must be offered a
single opportunity to recess and reconvene the ARD committee meet-
ing. The period of time for reconvening the ARD committee meeting
must not exceed ten school days, unless the parties mutually agree oth-
erwise. The ARD committee must schedule the reconvened meeting at
a mutually agreed upon time and place. The opportunity to recess and
reconvene is not required when the student's presence on the campus
presents a danger of physical harm to the student or others or when the
student has committed an expellable offense or an offense that may lead
to a placement in a disciplinary alternative education program. The re-
quirements of this subsection do not prohibit the ARD committee from
recessing an ARD committee meeting for reasons other than the failure
to reach mutual agreement about all required elements of an IEP.

(2) During the recess, the ARD committee members must
consider alternatives, gather additional data, prepare further documen-

tation, and/or obtain additional resource persons who may assist in en-
abling the ARD committee to reach mutual agreement.

(3) Ifarecess is implemented as provided in paragraph (1)
of this subsection and the ARD committee still cannot reach mutual
agreement, the school district must implement the IEP that it has deter-
mined to be appropriate for the student.

(4) Each member of the ARD committee who disagrees
with the IEP developed by the ARD committee is entitled to include
a statement of disagreement in the IEP. [When mutaal agreement is noet
reached; a written statement of the basis for the disagreement must be
included in the TEP. The parent who disagrees must be offered the op-
portunity to write his or her own statement of disagreement.|

(h) Whenever a school district proposes or refuses to initiate
or change the identification, evaluation, or educational placement of
a student or the provision of a free appropriate public education to the
student, the school district must provide prior written notice as required
in 34 CFR, §300.503, including providing the notice in the parent's na-
tive language or other mode of communication. This notice must be
provided to the parent at least five school days before the school dis-
trict proposes or refuses the action unless the parent agrees to a shorter
timeframe.

(i) If the student's parent is unable to speak English and the
parent's native language is Spanish, the school district must provide
a written copy or audio recording of the student's IEP translated into
Spanish. If the student's parent is unable to speak English and the par-
ent's native language is a language other than Spanish, the school dis-
trict must make a good faith effort to provide a written copy or audio
recording of the student's IEP translated into the parent's native lan-
guage.

(1) For purposes of this subsection, a written copy of the
student's IEP translated into Spanish or the parent's native language
means that all of the text in the student's IEP in English is accurately
translated into the target language in written form. The IEP translated
into the target language must be a comparable rendition of the IEP in
English and not a partial translation or summary of the IEP in English.

(2) For purposes of this subsection, an audio recording of
the student's IEP translated into Spanish or the parent's native language
means that all of the content in the student's IEP in English is orally
translated into the target language and recorded with an audio device.
A school district is not prohibited from providing the parent with an
audio recording of an ARD committee meeting at which the parent was
assisted by an interpreter as long as the audio recording provided to the
parent contains an oral translation into the target language of all of the
content in the student's IEP in English.

(3) If a parent's native language is not a written language,
the school district must take steps to ensure that the student's IEP is
translated orally or by other means to the parent in his or her native
language or other mode of communication.

(4) Under 34 CFR, §300.322(f), a school district must give
a parent a written copy of the student's IEP at no cost to the parent.
A school district meets this requirement by providing a parent with a
written copy of the student's IEP in English or by providing a parent
with a written translation of the student's IEP in the parent's native lan-
guage in accordance with paragraph (1) of this subsection.

() A school district must comply with the following for a stu-
dent who is newly enrolled in the school district.

(1) When a student transfers to a new school district within
the state in the same school year and the parents verify that the student
was receiving special education services in the previous school district
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or the previous school district verifies in writing or by telephone that
the student was receiving special education services, the new school
district must meet the requirements of 34 CFR, §300.323(e), regarding
the provision of special education services. The timeline for complet-
ing the requirements outlined in 34 CFR, §300.323(¢e)(1) or (2), is 30
school days from the date the student is verified as being a student eli-
gible for special education services.

(2) When a student transfers from a school district in an-
other state in the same school year and the parents verify that the student
was receiving special education services in the previous school district
or the previous school district verifies in writing or by telephone that
the student was receiving special education services, the new school
district must meet the requirements of 34 CFR, §300.323(f), regarding
the provision of special education services. If the new school district
determines that an evaluation is necessary, the evaluation is considered
a full individual and initial evaluation and must be completed within
the timelines established by §89.1011(c) and (e) of this title. The time-
line for completing the requirements in 34 CFR, §300.323(f)(2), if ap-
propriate, is 30 calendar days from the date of the completion of the
evaluation report. If the school district determines that an evaluation is
not necessary, the timeline for completing the requirements outlined in
34 CFR, §300.323(f)(2), is 30 school days from the date the student is
verified as being a student eligible for special education services.

(3) In accordance with TEC, §25.002, and 34 CFR,
§300.323(g), the school district in which the student was previously
enrolled must furnish the new school district with a copy of the
student's records, including the student's special education records,
not later than the 10th working day after the date a request for the
information is received by the previous school district.

(k) All disciplinary actions regarding students with disabili-
ties must be determined in accordance with 34 CFR, §§300.101(a) and
300.530-300.536; TEC, Chapter 37, Subchapter A; and §89.1053 of
this title (relating to Procedures for Use of Restraint and Time-Out).

$89.1055.  Content of the Individualized Education Program.

(a) The individualized education program (IEP) developed by
the admission, review, and dismissal (ARD) committee for each student
with a disability must comply with the requirements of 34 Code of
Federal Regulations (CFR), §300.320 and §300.324.

(b) The IEP must include a statement of any individual appro-
priate and allowable accommodations in the administration of assess-
ment instruments developed in accordance with Texas Education Code
(TEC), §39.023(a)-(c), or districtwide assessments of student achieve-
ment (if the district administers such optional assessments) that are
necessary to measure the academic achievement and functional per-
formance of the student on the assessments. If the ARD committee
determines that the student will not participate in a general statewide
or districtwide assessment of student achievement (or part of an assess-
ment), the IEP must include a statement explaining:

(1) why the student cannot participate in the general assess-
ment; and

(2) why the particular alternate assessment selected is ap-
propriate for the student.

(c) Ifthe ARD committee determines that the student is in need
of extended school year (ESY) services, as described in §89.1065 of
this title (relating to Extended School Year Services), then the IEP must
identify which of the goals and objectives in the IEP will be addressed
during ESY services.

(d) For students with visual impairments, from birth through
21 years of age, the IEP or individualized family services plan (IFSP)
must also meet the requirements of TEC, §30.002(e).

(e) For students eligible under §89.1040(c)(1) of this title (re-
lating to Eligibility Criteria), the strategies described in this subsec-
tion must be considered, based on peer-reviewed, research-based ed-
ucational programming practices to the extent practicable and, when
needed, addressed in the IEP:

(1) extended educational programming (for example: ex-
tended day and/or extended school year services that consider the dura-
tion of programs/settings based on assessment of behavior, social skills,
communication, academics, and self-help skills);

(2) daily schedules reflecting minimal unstructured time
and active engagement in learning activities (for example: lunch,
snack, and recess periods that provide flexibility within routines; adapt
to individual skill levels; and assist with schedule changes, such as
changes involving substitute teachers and pep rallies);

(3) in-home and community-based training or viable al-
ternatives that assist the student with acquisition of social/behavioral
skills (for example: strategies that facilitate maintenance and general-
ization of such skills from home to school, school to home, home to
community, and school to community);

(4) positive behavior support strategies based on relevant
information, for example:

(A) antecedent manipulation, replacement behaviors,
reinforcement strategies, and data-based decisions; and

(B) a behavioral intervention plan developed from
a functional behavioral assessment that uses current data related to
target behaviors and addresses behavioral programming across home,
school, and community-based settings;

(5) beginning at any age, consistent with subsection (h) of
this section, futures planning for integrated living, work, community,
and educational environments that considers skills necessary to func-
tion in current and post-secondary environments;

(6) parent/family training and support, provided by quali-
fied personnel with experience in Autism Spectrum Disorders (ASD),
that, for example:

(A) provides a family with skills necessary for a student
to succeed in the home/community setting;

(B) includes information regarding resources (for
example: parent support groups, workshops, videos, conferences, and
materials designed to increase parent knowledge of specific teach-
ing/management techniques related to the student's curriculum); and

(C) facilitates parental carryover of in-home training
(for example: strategies for behavior management and developing
structured home environments and/or communication training so
that parents are active participants in promoting the continuity of
interventions across all settings);

(7) suitable staff-to-student ratio appropriate to identified
activities and as needed to achieve social/behavioral progress based
on the student's developmental and learning level (acquisition, fluency,
maintenance, generalization) that encourages work towards individual
independence as determined by, for example:

(A) adaptive behavior evaluation results;

(B) behavioral accommodation needs across settings;
and

(C) transitions within the school day;

(8) communication interventions, including language
forms and functions that enhance effective communication across
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settings (for example:
teaching);

augmentative, incidental, and naturalistic

(9) social skills supports and strategies based on social
skills assessment/curriculum and provided across settings (for exam-
ple: trained peer facilitators (e.g., circle of friends), video modeling,
social stories, and role playing);

(10) professional educator/staff support (for example:
training provided to personnel who work with the student to assure the
correct implementation of techniques and strategies described in the
IEP); and

(11) teaching strategies based on peer reviewed, research-
based practices for students with ASD (for example: those associated
with discrete-trial training, visual supports, applied behavior analy-
sis, structured learning, augmentative communication, or social skills
training).

(f) If the ARD committee determines that services are not
needed in one or more of the areas specified in subsection (e) of this
section, the IEP must include a statement to that effect and the basis
upon which the determination was made.

(g) Ifthe ARD committee determines that a behavior improve-
ment plan or a behavioral intervention plan is appropriate for a student,
that plan must be included as part of the student's IEP and provided to
each teacher with responsibility for educating the student.

(h) In accordance with TEC, §29.011 and §29.0111, not later
than when a student reaches 14 years of age, the ARD committee must
consider, and if appropriate, address the following issues in the IEP:

(1) appropriate student involvement in the student's transi-
tion to life outside the public school system;

(2) ifthe student is younger than 18 years of age, appropri-
ate parental involvement in the student's transition;

(3) if the student is at least 18 years of age, appropriate
parental involvement in the student's transition, if the parent is invited
to participate by the student or the school district in which the student
is enrolled;

(4) any postsecondary education options;
(5) a functional vocational evaluation;
(6) employment goals and objectives;

(7) ifthe student is at least 18 years of age, the availability
of age-appropriate instructional environments;

(8) independent living goals and objectives; and

(9) appropriate circumstances for referring a student or the
student's parents to a governmental agency for services.

(i) In accordance with 34 CFR, §300.320(b), beginning not
later than the first IEP to be in effect when the student turns 16 years of
age, or younger if determined appropriate by the ARD committee, and
updated annually thereafter, the IEP must include the following:

(1) appropriate measurable postsecondary goals based
upon age-appropriate transition assessments related to training, educa-
tion, employment, and, where appropriate, independent living skills;
and

(2) the transition services, including courses of study,
needed to assist the student in reaching the postsecondary goals
developed under paragraph (1) of this subsection.

(j) _The written statement of the IEP must document the deci-
sions of the ARD committee with respect to issues discussed at each
ARD committee meeting. The written statement must also include:

(1) the date of the meeting;

(2) the name, position, and signature of each member par-
ticipating in the meeting; and

(3) an indication of whether the child's parents, the adult
student, if applicable, and the administrator agreed or disagreed with
the decisions of the ARD committee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605800

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 7. DISPUTE RESOLUTION

19 TAC §89.1195

STATUTORY AUTHORITY. The amendment is proposed under
34 Code of Federal Regulations, §300.152, which outlines time
limits and minimum procedures that must be included in a state
education agency's complaint procedures.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments 34 Code of Federal Regulations, §300.152.

§$89.1195.  Special Education Complaint Resolution.

(a) In accordance with 34 Code of Federal Regulations
(CFR), §300.151, the Texas Education Agency (TEA) has established
a complaint resolution process that provides for the investigation
and issuance of findings regarding alleged violations of Part B of the
Individuals with Disabilities Education Act (IDEA).

(b) A complaint may be filed with the TEA by any individual
or organization and must:

(1) be in writing;

(2) include the signature and contact information for the
complainant;

(3) contain a statement that a public education agency has
violated Part B of the IDEA; 34 CFR, §300.1 et seq.; or a state special
education statute or administrative rule;

(4) include the facts upon which the complaint is based;

(5) ifalleging violations with respect to a specific student,
include:

(A) the name and address of the residence of the stu-
dent;

(B) the name of the school the student is attending;

(C) in the case of a homeless child or youth (within the
meaning of §725(2) of the McKinney-Vento Homeless Act (42 United
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States Code, §11434a(2)), available contact information for the student
and the name of the school the student is attending;

(D) a description of the nature of the problem of the
student, including facts relating to the problem; and

(E) a proposed resolution of the problem to the extent
known and available to the party at the time the complaint is filed;

(6) allege a violation that occurred not more than one cal-
endar year prior to the date the complaint is received; and

(7) be forwarded to the public education agency that is the
subject of the complaint at the same time that the complaint is filed with
the TEA.

(¢) A complaint must be filed with the TEA by mail, hand-
delivery, or facsimile. The TEA has developed a form that may be used
by persons or organizations filing a complaint. The form is available
on request from the TEA and is also available on the TEA website. The
complaint timeline will commence the next business day after the day
on which the TEA receives the complaint.

(d) If a complaint does not meet the requirements outlined in
subsection (b) of this section, the TEA must notify the complainant of
the deficiencies in the complaint.

(e) Upon receipt of a complaint that meets the requirements
of this section, the TEA must initiate an investigation to determine
whether the public education agency is in compliance with applicable
law and regulations in accordance with the following procedures.

(1) The TEA must send written notification to the parties
acknowledging receipt of a complaint.

(A) The notification must include:
(i) the alleged violations that will be investigated;

(ii)  alternative procedures available to address alle-
gations in the complaint that are outside of the scope of Part B of the
IDEA; 34 CFR, §300.1, et seq.; or a state special education statute or
administrative rule;

(iii) a statement that the public education agency
may, at its discretion, investigate the alleged violations and propose a
resolution of the complaint;

(iv)  astatement that the parties have the opportunity
to resolve the complaint through mediation in accordance with the pro-
cedures in §89.1193 of this title (relating to Special Education Media-
tion);

(v) atimeline for the public education agency to sub-
mit:

(I) documentation demonstrating that the com-
plaint has been resolved; or

(II) a written response to the complaint and all
documentation and information requested by the TEA;

(vi) astatement that the complainant may submit ad-
ditional information about the allegations in the complaint, either orally
or in writing within a timeline specified by the TEA, and may provide
a copy of any additional information to the public education agency to
assist the parties in resolving the dispute at the local level; and

(vii) a statement that the TEA may grant extensions
of the timeline for a party to submit information under clause (v) or (vi)
of this subparagraph at the request of either party.

(B) The public education agency must provide the TEA
with a written response to the complaint and all documentation and

information requested by the TEA. The public education agency must
forward its response to the parent who filed the complaint at the same
time that the response is provided to the TEA. The public education
agency may also provide the parent with a copy of the documentation
and information requested by the TEA. If the complaint was filed by an
individual other than the student's parent, the public education agency
must forward a copy of the response to that individual only if written
parental consent has been provided to the public education agency.

(2) Ifthe complaintis also the subject of a due process hear-
ing or if it contains multiple issues of which one or more are part of that
due process hearing, the TEA must:

(A) set aside any part of the complaint that is being ad-
dressed in the due process hearing until the conclusion of the hearing;
and

(B) resolve any issue in the complaint that is not a part
of the due process hearing.

(3) If anissue raised in the complaint has previously been
decided in a due process hearing involving the same parties, the TEA
must inform the complainant that the due process hearing decision is
binding.

(4) The TEA has 60 calendar days after a valid written
complaint is received to carry out the investigation and to resolve the
complaint. The TEA may extend the time limit beyond 60 calendar
days if exceptional circumstances, as determined by the TEA, exist
with respect to a particular complaint. The parties will be notified in
writing by the TEA of the exceptional circumstances, if applicable, and
the extended time limit. The time limit may also be extended if the
parties agree to extend it in order to engage in mediation pursuant to
§89.1193 of this title or other alternative means of dispute resolution.
In accordance with the Texas Education Code, §29.010(e), the TEA
must expedite a complaint alleging that a public education agency has
refused to enroll a student eligible for special education and related
services or that otherwise indicates a need for expedited resolution, as
determined by the TEA.

(5) During the course of the investigation, the TEA must:

(A) conduct an investigation of the complaint that must
include a complete review of all relevant documentation and that may
include interviews with appropriate individuals and an independent
on-site investigation, if necessary;

(B) consider all facts and issues presented and the ap-
plicable requirements specified in law, regulations, or standards;

(C) make a determination of compliance or noncompli-
ance on each issue in the complaint based upon the facts and applicable
law, regulations, or standards and issue a written report of findings of
fact and conclusions, including reasons for the decision, and any cor-
rective actions that are required, including the time period within which
each action must be taken;

(D) review any evidence that the public education
agency has corrected noncompliance on its own initiative;

(E) ensure that the TEA's final decision is effectively
implemented, if needed, through technical assistance activities, nego-
tiations, and corrective actions to achieve compliance; and

(F) in the case of a complaint filed by an individual
other than the student's parent, provide a copy of the written report
only if written parental consent has been provided to the TEA.

(6) In resolving a complaint in which a failure to provide
appropriate services is found, the TEA must address:
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(A) the failure to provide appropriate services, includ-
ing corrective action appropriate to address the needs of the student,
including compensatory services, monetary reimbursement, or other
corrective action appropriate to the needs of the student; and

(B) appropriate future provision of services for all stu-
dents with disabilities.

(7) Inaccordance with 34 CFR, §300.600(e), the public ed-
ucation agency must complete all required corrective actions as soon
as possible, and in no case later than one year after the TEA's iden-
tification of the noncompliance. A public education agency's failure
to correct the identified noncompliance within the one-year timeline
will result in an additional finding of noncompliance under 34 CFR,
§300.600(e), and may result in sanctions against the public education
agency in accordance with §89.1076 of this title (relating to Interven-
tions and Sanctions).

(f) Ifaparty to a complaint believes that the TEA's written re-
port includes an error that is material to the determination in the report,
the party may submit a signed, written request for reconsideration to
the TEA by mail, hand-delivery, or facsimile within 15 calendar days of
the date of the report. The party's reconsideration request must identify
the asserted error and include any documentation to support the claim.
The party filing a reconsideration request must forward a copy of the
request to the other party at the same time that the request is filed with
the TEA. The other party may respond to the reconsideration request
within five calendar days of the date on which the TEA received the
request. The TEA will consider the reconsideration request and pro-
vide a written response to the parties within 45 calendar days of receipt
of the request. The filing of a reconsideration request must not delay
a public education agency's implementation of any corrective actions
required by the TEA.

(g) In accordance with 34 CFR, §300.151, the TEA's com-
plaint resolution procedures must be widely disseminated to parents
and other interested individuals, including parent training and infor-
mation centers, protection and advocacy agencies, independent living
centers, and other appropriate entities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605801

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢

19 TAC §§89.1151, 89.1165, 89.1175, 89.1180, 89.1183,
89.1185, 89.1186, 89.1191 - 89.1193

The Texas Education Agency (TEA) proposes amendments
to §§89.1151, 89.1165, 89.1175, 89.1180, 89.1183, 89.1185,
89.1186, 89.1191, and 89.1193, and new §89.1192, concerning
special education services. The proposed amendments and
new section would add a rule regarding a court's award of
attorneys' fees under the Individuals with Disabilities Education
Act (IDEA), 20 U.S.C. §1400, et seq., clarify the circumstances
under which a party may request and the procedural rules that

apply to an expedited due process hearing requested under
IDEA; amend a rule regarding the assignment of mediators to
mediations requested under IDEA; and make minor technical
corrections and clarifications.

IDEA and its implementing regulations provide that parents and
public agencies may request mediation and due process hear-
ings when disputes arise regarding the identification, evaluation,
or educational placement of a child with a disability or the pro-
vision of a free appropriate public education to the child. IDEA
requires TEA, as the state educational agency, to offer mediation
as a dispute resolution mechanism and to conduct due process
hearings and have procedural safeguards in effect to ensure that
each public agency in the state meets the IDEA requirements.

Chapter 89, Division 7, would be revised to clarify dispute reso-
lution rules as follows.

Section 89.1151, Special Education Due Process Hearings,
would be amended to make minor technical changes to use
plain language and for consistency.

Section 89.1165, Request for Special Education Due Process
Hearing, would be amended to make a minor technical change
to use plain language.

Section 89.1175, Representation in Special Education Due
Process Hearings, would be amended to make minor technical
changes to use plain language.

Section 89.1180, Prehearing Procedures, would be amended to
make minor technical changes to use plain language and for con-
sistency.

Section 89.1183, Resolution Process, would be amended to
make minor technical changes to use plain language.

Section 89.1185, Hearing Procedures, would be amended to
make minor technical changes to use plain language.

Section 89.1186, Extensions of Time, would be amended to
make minor technical changes to use plain language.

Section 89.1191, Special Rule for Expedited Due Process
Hearings, would be amended to clarify that an expedited due
process hearing may be requested by a parent to appeal a
disciplinary placement decision or a manifestation determination
or by a school district to appeal a current placement decision
that is substantially likely to result in injury to the child or others.
The rule would also be amended to clarify that the timelines that
apply to expedited due process hearings are mandatory and
that requests for expedited due process hearings may not be
amended or challenged as insufficient. Finally, the rule would
be amended to make minor technical edits.

New §89.1192, Attorneys' Fees, would be added to clarify that,
consistent with IDEA, a court may award attorneys' fees to the
prevailing party in a due process hearing under certain circum-
stances.

Section 89.1193, Special Education Mediation, would be
amended to align with IDEA and inform the public by rule of
the considerations TEA may use in assigning a mediator. The
amendment would clarify that when special education mediation
is requested, TEA will assign a mediator on a random, rotational,
or other impartial basis. Additional new language would explain
that if the parties have a preference for a particular mediator, the
parties must advise TEA of their preference and must not con-
tact a mediator to discuss the mediator's availability to conduct
the mediation. The amendment would also explain that TEA will
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make the final assignment decision based on relevant program
concerns, including availability, the need for equitable rotation,
and travel considerations. New language would be added to
state that TEA will provide the parties with written notice of the
specific mediator selected to conduct the mediation. The rule
would also be amended to make minor technical changes.

The proposed revisions would have no new procedural and re-
porting implications. The proposed revisions would have no new
locally maintained paperwork requirements.

FISCAL NOTE. Von Byer, general counsel, has determined that
for the first five-year period the amendments and new section
are in effect, there will be no fiscal implications for state or local
government as a result of enforcing or administering the amend-
ments and new section. There is no effect on local economy for
the first five years that the proposed amendments and new sec-
tion are in effect; therefore, no local employment impact state-
ment is required under Texas Government Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Mr. Byer has determined that
for each year of the first five years the amendments and new
section are in effect the public benefit anticipated as a result of
enforcing the amendments and new section will be to further clar-
ify the special education dispute resolution system for students,
parents, and school districts. There is no anticipated economic
cost to persons who are required to comply with the proposed
amendments and new section.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. The public comment
period on the proposal begins November 25, 2016, and ends
December 27, 2016. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas
Education Agency, 1701 North Congress Avenue, Austin, Texas
78701. Comments may also be submitted electronically to
rules@tea.texas.gov.

Public hearings to solicit testimony and input on the proposed
rules will be held at 8:30 a.m. on December 8 and December
9, 2016, in Room 1-100, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701. Anyone wishing to tes-
tify at one of the hearings must sign in between 8:15 a.m. and
9:00 a.m. on the day of the respective hearing. Each hearing
will conclude once all who have signed in have been given the
opportunity to comment. Questions about the hearings should
be directed to the Division of IDEA Support at (512) 463-9414.

STATUTORY AUTHORITY. The amendments and new section
are proposed under the Texas Education Code (TEC), §29.001,
which requires the Texas Education Agency to develop and mod-
ify as necessary a statewide plan that includes rules for the ad-
ministration and funding of the delivery of services to children
with disabilities in the state of Texas so that a free appropri-
ate public education (FAPE) is available to all of those children
between the ages of 3 and 21; TEC, §29.0162, which gives
the commissioner authority to adopt rules related to the qual-
ification of non-attorney representatives at due process hear-
ings; 34 Code of Federal Regulations (CFR), §300.100, which
requires a state to submit a plan to the Secretary of Education
that provides assurances that the state has policies and proce-
dures in effect to ensure that it meets the conditions in 34 CFR,

§8§300.101-300.176; 34 CFR, §300.121, which requires that a
state have procedural safeguards in effect to ensure that each
public agency in the state meets the dispute resolution require-
ments in 34 CFR, §§300.500-300.536, and also requires that
children with disabilities and their parents be afforded those pro-
cedural safeguards; 34 CFR, §300.506, which requires a state to
establish and implement procedures to allow parents and pub-
lic education agencies who are in dispute regarding the identi-
fication, evaluation, or educational placement of a child with a
disability, or the provision of a FAPE to the child the opportu-
nity to resolve the dispute through a mediation process; 34 CFR,
§300.507, which provides that a state has the authority to estab-
lish an explicit time limitation for filing a request for a hearing; 34
CFR, §300.508, which mandates that a state must implement
procedures to require either party in a due process hearing to
provide a copy of the request for a hearing to the other party;
34 CFR, §300.511, which requires a state to ensure that parents
and public education agencies have the opportunity for an im-
partial due process hearing conducted by the state when they
are involved in a dispute regarding the identification, evaluation,
or educational placement of a child with a disability, or the provi-
sion of a FAPE to the child; 34 CFR, §300.512, which allows for
state law determination of whether parties may be represented at
due process hearings by non-attorney representatives; 34 CFR,
§300.517, which allows a court the discretion to award reason-
able attorneys' fees to the prevailing party in any action or pro-
ceeding brought under IDEA and describes the circumstances
for making the award; and 34 CFR, §300.532, which provides
that a state may establish procedural rules governing expedited
due process hearings.

CROSS REFERENCE TO STATUTE. The amendments and
new section implement the Texas Education Code, §29.001 and
§29.0162, and 34 Code of Federal Regulations, §§300.100,
300.121, 300.506-300.508, 300.511, 300.512, 300.517, and
300.532.

$89.1151.  Special Education Due Process Hearings.

(a) A parent or public education agency may initiate a due
process hearing as provided in 34 Code of Federal Regulations (CFR),
§300.507 and §300.508.

(b) The Texas Education Agency will [shall] implement a one-
tier system of hearings. The proceedings in hearings will [shall] be gov-
erned by the provisions of 34 CFR, §§300.507-300.515 and 300.532,
if applicable, and this division.

(c) A parent or public education agency must request a hear-
ing within one year of the date the parent or public education agency
[complainant] knew or should have known about the alleged action that
serves as the basis for the request.

(d) The timeline described in subsection (c) of this section
does not apply to a parent if the parent was prevented from filing a

request for a due process hearing [eemplaint] due to:

(1) specific misrepresentations by the public education
agency that it had resolved the problem forming the basis of the

request for a hearing [due process complaint|; or

(2) the public education agency's withholding of informa-
tion from the parent that was required by 34 CFR, §300.1, et seq. to be
provided to the parent.

$89.1165.  Request for Special Education Due Process Hearing.

(a) A request for a due process hearing (due process com-
plaint) must be in writing and must be filed with the Texas Education
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Agency (TEA). The request may be filed by mail, hand-delivery, or
facsimile.

(b) The party filing a request for a hearing must forward a copy
of the request to the non-filing party at the same time that the request
is filed with the TEA. The timelines applicable to hearings will [shall]
commence the calendar day after the non-filing party receives the re-
quest. Unless rebutted, it will be presumed that the non-filing party
received the request on the date it is sent to the parties by the TEA.

(c) The request for a hearing must include:
(1) the name of the child;
(2) the address of the residence of the child;
(3) the name of the school the child is attending;

(4) in the case of a homeless child or youth (within the
meaning of §725(2) of the McKinney-Vento Homeless Assistance Act
(42 United States Code §11434a(2)), available contact information for
the child, and the name of the school the child is attending;

(5) a description of the nature of the problem of the child
relating to the proposed or refused initiation or change, including facts
relating to the problem; and

(6) a proposed resolution of the problem to the extent
known and available to the party at the time.

(d) A party may not have a hearing until the party files a re-
quest for a hearing that meets the requirements of subsection (c) of this
section.

(e) The TEA has developed a model form that may be used by
parents and public education agencies to request a hearing. The form
is available on request from the TEA and on the TEA website.

§89.1175.  Representation in Special Education Due Process Hear-
ings.

(a) A party to a due process hearing may represent himself or
herself or be represented by:

(1) an attorney who is licensed in the State of Texas; or

(2) anindividual who is not an attorney licensed in the State
of Texas but who has special knowledge or training with respect to
problems of children with disabilities and who satisfies the qualifica-
tions of this section.

(b) A party who wishes to be represented by an individual who
is not an attorney licensed in the State of Texas must file a written
authorization with the hearing officer promptly after filing the request
for a due process hearing or promptly after retaining the services of
the non-attorney representative. The party must forward a copy of the
written authorization to the opposing party at the same time that the
written authorization is filed with the hearing officer.

(c¢) The written authorization must [shall] be on the form pro-
vided in this subsection.
Figure: 19 TAC §89.1175(c) (No change.)

(d) The written authorization must include the non-attorney
representative's name and contact information and a description of the
non-attorney representative's:

(1) special knowledge or training with respect to problems
of children with disabilities;

(2) knowledge of the rules and procedures that apply to due
process hearings, including those in 34 Code of Federal Regulations,
§§300.507-300.515 and 300.532, if applicable, and this division;

(3) knowledge of federal and state special education laws,
regulations, and rules; and

(4) educational background.

(e) The written authorization must state the party's acknowl-
edgment of the following:

(1) the non-attorney representative has been given full au-
thority to act on the party's behalf with respect to the hearing;

(2) the actions or omissions by the non-attorney represen-
tative are binding on the party, as if the party had taken or omitted those
actions directly;

(3) documents are deemed to be served on the party if
served on the non-attorney representative;

(4) communications between the party and a non-attorney
representative are not generally protected by the attorney-client privi-
lege and may be subject to disclosure during the hearing proceeding;

(5) neither federal nor state special education laws provide
for the recovery of fees for the services of a non-attorney representa-
tive; and

(6) it is the party's responsibility to notify the hearing offi-
cer and the opposing party of any change in the status of the authoriza-
tion and that the provisions of the authorization will [shall] remain in
effect until the party notifies the hearing officer and the opposing party
of the party's revocation of the authorization.

(f) The written authorization must be signed and dated by the
party.

(g) An individual is prohibited from being a party's represen-
tative under subsection (a)(2) of this section if the individual has prior
employment experience with the school district and the school district
raises an objection to the individual serving as a representative based
on the individual's prior employment experience. No other objections
to a party's representation by a non-attorney are permitted under this
section.

(h) Upon receipt of a written authorization filed under this sec-
tion, the hearing officer must [shall] promptly determine whether the
non-attorney representative is qualified to represent the party in the
hearing and must [shall] notify the parties in writing of the determina-
tion. A hearing officer's determination is final and not subject to review
or appeal.

(1) A non-attorney representative may not file pleadings or
other documents on behalf of a party, present statements and argu-
ments on behalf of a party, examine and cross-examine witnesses,
offer and introduce evidence, object to the introduction of evidence
and testimony, or engage in other activities in a representative capacity
unless the hearing officer has reviewed a written authorization filed
under this section and determined that the non-attorney representative
is qualified to represent the party in the hearing.

() In accordance with the Texas Education Code, §38.022, a
school district may require an attorney or a non-attorney representative
who enters a school campus to display his or her driver's license or
another form of government-issued identification. A school district
may also verify whether the representative is a registered sex offender
and may apply a policy adopted by its board of trustees regarding the
action to be taken when a visitor to a school campus is identified as a
sex offender.

$89.1180.  Prehearing Procedures.

(a) Promptly upon being assigned to a due process hearing, the
hearing officer will forward to the parties a scheduling order which sets
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the time, date, and location of the hearing and contains the timelines for
the following actions, as applicable:

(1) Response to Request for a Due Process Hearing (34
Code of Federal Regulations (CFR), §300.508(f));

(2) Resolution Meeting (34 CFR, §300.510(a));

(3) Contesting Sufficiency of the Request for a Hearing
[Complaint] (34 CFR, §300.508(d));

(4) Resolution Period (34 CFR, §300.510(b));
Disclosure (34

(5) Five-Business  Day
§300.512(a)(3)); and

(6) the date by which the final decision of the hearing offi-
cer must [shalt] be issued (34 CFR, §300.515 and §300.532(c)(2)).

(b) The hearing officer must [shall] schedule a prehearing con-
ference to be held at a time reasonably convenient to the parties to
the hearing. The prehearing conference must [shall] be held by tele-
phone unless the hearing officer determines that circumstances require
an in-person conference.

CFR,

(c) The prehearing conference must [shall] be recorded and
transcribed by a court reporter, who will [shall] promptly prepare a tran-
script of the prehearing conference for the hearing officer with copies
to each of the parties.

(d) The purpose of the prehearing conference will [shall] be to
consider any of the following:

(1) specifying issues as set forth in the request for a hearing
[due process complaint];

(2) admitting certain assertions of fact or stipulations;

(3) establishing any limitations on the number of witnesses
and the time allotted for presenting each party's case; and/or

(4) discussing other matters which may aid in simplifying
the proceeding or disposing of matters in controversy, including set-
tling matters in dispute.

(e) Promptly upon the conclusion of the prehearing confer-
ence, the hearing officer will issue and deliver to the parties a written
prehearing order which confirms and/or identifies:

(1) the time, place, and date of the hearing;
(2) the issues to be adjudicated at the hearing;
(3) the relief being sought at the hearing;

(4) the deadline for disclosure of evidence and identifica-
tion of witnesses, which must be at least five business days prior to the
scheduled date of the hearing (hereinafter referred to as the "Disclosure
Deadline");

(5) the date by which the final decision of the hearing offi-
cer must [shall] be issued; and

(6) other information determined to be relevant by the hear-
ing officer.

(f) No pleadings, other than the request for a hearing, and the
response to the request for a hearing [Respense te Complaint], if ap-
plicable, are mandatory, unless ordered by the hearing officer. Any
pleadings after the request for a hearing must [shall] be filed with the
hearing officer. Copies of all pleadings must [shall] be sent to all par-
ties of record in the hearing and to the hearing officer. If a party is
represented by an attorney or a non-attorney determined by the hear-
ing officer to be qualified to represent the party, all copies must [shal]

be sent to the attorney of record or non-attorney representative, as ap-
plicable. Facsimile copies may be substituted for copies sent by other
means. An affirmative statement that a copy of the pleading has been
sent to all parties and the hearing officer is sufficient to indicate com-
pliance with this subsection.

(g) Discovery methods are [shall be] limited to those specified
in the Administrative Procedure Act (APA), Texas Government Code,
Chapter 2001, and may be further limited by order of the hearing of-
ficer. Upon a party's request to the hearing officer, the hearing officer
may issue subpoenas and commissions to take depositions under the
APA. Subpoenas and commissions to take depositions must [shall] be
issued in the name of the Texas Education Agency.

(h) On or before the Disclosure Deadline (which must be at
least five business days prior to a scheduled hearing), each party must
disclose and provide to all other parties and the hearing officer copies of
all evidence (including, without limitation, all evaluations completed
by that date and recommendations based on those evaluations) that the
party intends to use at the hearing. An index of the documents disclosed
must be included with and accompany the documents. Each party must
also include with the documents disclosed a list of all witnesses (includ-
ing their names, addresses, phone numbers, and professions) that the
party anticipates calling to testify at the hearing.

(i) A party may request a dismissal or nonsuit of a hearing to
the same extent that a plaintiff may dismiss or nonsuit a case under
the Texas Rules of Civil Procedure, Rule 162. However, if a party re-
quests a dismissal or nonsuit of a hearing after the Disclosure Deadline
has passed and, at any time within one year thereafter requests a sub-
sequent hearing involving the same or substantially similar issues as
those alleged in the original hearing, then, absent good cause or un-
less the parties agree otherwise, only evidence disclosed and witnesses
identified by the Disclosure Deadline in the original hearing may be
introduced at the subsequent hearing.

§$89.1183.  Resolution Process.

(a) Within 15 calendar days of receiving notice of the parent's
request for a due process hearing, the public education agency must
[shall] convene a resolution meeting with the parent and the relevant
members of the admission, review, and dismissal committee who have
specific knowledge of the facts identified in the request. The resolution
meeting:

(1) must include a representative of the public education
agency who has decision-making authority on behalf of the public ed-
ucation agency; and

(2) may not include an attorney of the public education
agency unless the parent is accompanied by an attorney.

(b) The purpose of the resolution meeting is for the parent of
the child to discuss the hearing issues and the facts that form the basis
of the request for a hearing so that the public education agency has the
opportunity to resolve the dispute.

(¢) The resolution meeting described in subsections (a) and (b)
of this section need not be held if:

(1) the parent and the public education agency agree in
writing to waive the meeting; or

(2) the parent and the public education agency agree to use
the mediation process described in §89.1193 of this title (relating to
Special Education Mediation).

(d) The parent and the public education agency determine the
relevant members of the admission, review, and dismissal committee
to attend the resolution meeting.
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(e) The parties may enter into a confidentiality agreement as
part of their resolution agreement. There is nothing in this division,
however, that requires the participants in a resolution meeting to keep
the discussion confidential or make a confidentiality agreement a con-
dition of a parent's participation in the resolution meeting.

(f) Ifthe public education agency has not resolved the hearing
issues to the satisfaction of the parent within 30 calendar days of the
receipt of the request for a hearing, the hearing may occur.

(g) Except as provided in subsection (k) of this section, the
timeline for issuing a final decision begins at the expiration of this
30-day resolution period.

(h) Except where the parties have jointly agreed to waive the
resolution process or to use mediation, notwithstanding subsections (f)
and (g) of this section, the failure of the parent filing a request for a
hearing to participate in the resolution meeting delays the timelines for
the resolution process and the hearing until the meeting is held.

(1) Ifthe public education agency is unable to obtain the partic-
ipation of the parent in the resolution meeting after reasonable efforts
have been made (and documented in accordance with the procedures
in 34 Code of Federal Regulations, §300.322(d)), the public education
agency may at the conclusion of the 30-day resolution period, request
that a hearing officer dismiss the parent's request for a hearing.

() If the public education agency fails to hold the resolution
meeting within 15 calendar days of receiving the parent's request for
a hearing or fails to participate in the resolution meeting, the parent
may seek the intervention of the hearing officer to begin the hearing
timeline.

(k) Notwithstanding subsections (f) and (g) of this section, the
timeline for issuing a final decision starts the calendar day after one of
the following events:

(1) both parties agree in writing to waive the resolution
meeting;

(2) after either the mediation or resolution meeting starts
but before the end of the 30-day resolution period, the parties agree in
writing that no agreement is possible; or

(3) ifboth parties agree in writing to continue the mediation
at the end of the 30-day resolution period, but later the parent or public
education agency withdraws from the mediation process.

() If a resolution to the dispute is reached at the resolution
meeting, the parties must [shall] execute a legally binding agreement
that is:

(1) signed by both the parent and a representative of the
public education agency who has the authority to bind the public edu-
cation agency; and

(2) enforceable in any state or federal court of competent
jurisdiction.

(m) Ifthe parties execute an agreement pursuant to subsection
(1) of this section, a party may void the agreement within three business
days of the agreement's execution.

$89.1185. Hearing Procedures.

(a) The hearing officer must [shall] afford the parties an op-
portunity for hearing within the timelines set forth in 34 Code of Fed-
eral Regulations (CFR), §300.515 and §300.532, as applicable, unless
the hearing officer, at the request of either party, grants an extension
of time, except that the timelines for expedited hearings cannot be ex-
tended.

(b) Each hearing must [shall] be conducted at a time and place
that are reasonably convenient to the parents and child involved.

(c) All persons in attendance must [shall] comport themselves
with the same dignity, courtesy, and respect required by the district
courts of the State of Texas. All argument must [shall] be made to the
hearing officer alone.

(d) Exceptas modified or limited by the provisions of 34 CFR,
§§300.507-300.514 or 300.532, or this division, the Texas Rules of
Civil Procedure will [shall] govern the proceedings at the hearing and
the Texas Rules of Evidence will [shall] govern evidentiary issues.

(e) Before a document may be offered or admitted into evi-
dence, the document must be identified as an exhibit of the party offer-
ing the document. All pages within the exhibit must be numbered, and
all personally identifiable information concerning any student who is
not the subject of the hearing must be redacted from the exhibit.

(f) The hearing officer may set reasonable time limits for pre-
senting evidence at the hearing.

(g) Upon request, the hearing officer, at his or her discretion,
may permit testimony to be received by telephone.

(h) Granting of a motion to exclude witnesses from the hearing
room will [shall] be at the hearing officer's discretion.

(i) Hearings conducted under this division must [shall] be
closed to the public, unless the parent requests that the hearing be
open.

(j) The hearing must [shall] be recorded and transcribed by a
court reporter, who will [shall] promptly prepare and transmit a tran-
script of the evidence to the hearing officer with copies to each of the
parties.

(k) Filing of post-hearing briefs will [shall] be permitted only
upon order of the hearing officer.

(1) The hearing officer must [shall] issue a final decision,
signed and dated, no later than 45 calendar days after the expiration
of the 30-day resolution period under 34 CFR, §300.510(b), and
§89.1183 of this title (relating to Resolution Process) or the adjusted
time periods described in 34 CFR, §300.510(c), and §89.1183 of this
title after a request for a due process hearing is received by the Texas
Education Agency (TEA), unless the deadline for a final decision
has been extended by the hearing officer as provided in §89.1186 of
this title (relating to Extensions of Time). A final decision must be
in writing and must include findings of fact and conclusions of law
separately stated. Findings of fact must be based exclusively on the
evidence presented at the hearing. The final decision must [shall] be
mailed to each party by the hearing officer on the day that the decision
is issued. The hearing officer, at his or her discretion, may render his
or her decision following the conclusion of the hearing, to be followed
by written findings of fact and written decision.

(m) At the request of either party, the hearing officer must
[shall] include, in the final decision, specific findings of fact regard-
ing the following issues:

(1) whether the parent or the public education agency un-
reasonably protracted the final resolution of the issues in controversy
in the hearing; and

(2) ifthe parent was represented by an attorney, whether the
parent's attorney provided the public education agency the appropriate
information in the request for a hearing in accordance with 34 CFR,
§300.508(b).
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(n) The decision issued by the hearing officer is final, except
that any party aggrieved by the findings and decision made by the hear-
ing officer, or the performance thereof by any other party, may bring
a civil action with respect to the issues presented at the hearing in any
state court of competent jurisdiction or in a district court of the United
States, as provided in 34 CFR, §300.516.

(0) A public education agency must [shall] implement any de-
cision of the hearing officer that is, at least in part, adverse to the public
education agency within the timeframe prescribed by the hearing offi-
cer or, if there is no timeframe prescribed by the hearing officer, within
ten school days after the date the decision was rendered. In accordance
with 34 CFR, §300.518(d), a public education agency must implement
a hearing officer's decision during the pendency of an appeal, except
that the public education agency may withhold reimbursement for past
expenses ordered by the hearing officer.

(p) Inaccordance with 34 CFR, §300.152(c)(3), a parent may
file a complaint with the TEA alleging that a public education agency
has failed to implement a hearing officer's decision.

§$89.1186. Extensions of Time.

(a) A hearing officer may grant extensions of time for good
cause beyond the time period specified in §89.1185(1) of this title (re-
lating to Hearing Procedures) at the request of either party. A hearing
officer must [shall] not solicit extension requests, grant extensions on
his or her own behalf, or unilaterally issue extensions for any reason.
Any extension must [shall] be granted to a specific date, and the reason
for the extension must be documented in a written order of the hearing
officer and provided to each of the parties.

(b) A hearing officer may grant a request for an extension only
after fully considering the cumulative impact of the following factors:

(1) whether the delay will positively contribute to, or ad-
versely affect, the child's educational interest or well-being;

(2) the need of a party for additional time to prepare or
present the party's position at the hearing;

(3) any adverse financial or other detrimental conse-
quences likely to be suffered by a party in the event of delay; and

(4) whether there has already been a delay in the proceed-
ing through the actions of one of the parties.

$§89.1191.  Special Rule for Expedited Due Process Hearings.

A parent who disagrees with any decision regarding a child's placement
under 34 Code of Federal Regulations (CFR), §300.530 and §300.531,
or a manifestation determination under 34 CFR, §300.530(e), or a
school district that believes that maintaining the current placement
of a child is substantially likely to result in injury to the child or
others, may appeal the decision by requesting an [A#n] expedited due
process hearing [requested by a party] under 34 CFR [Code of Federal
Regulations (CER)], §300.532. An expedited due process hearing
will[; shall] be governed by the same procedural rules as are applicable
to due process hearings generally, except that:

(1) the hearing must occur within 20 school days of the date
the request for a due process hearing is filed;

(2) the hearing officer must make a decision within 10 [ter]
school days after the hearing;

(3) unless the parents and the school district agree
in writing to waive the resolution meeting required by 34 CFR,
§300.532(c)(3)(i), or to use the mediation process described in 34
CFR, §300.506, the resolution meeting must occur within seven
calendar days of the receipt of the request for a hearing;

(4) the hearing may proceed unless the matter has been re-
solved to the satisfaction of both parties within 15 calendar days of the
receipt of the request for a hearing; [and]

(5) the hearing officer must [shall] not grant any extensions
of time or grant permission for the hearing to proceed under the time-
lines that apply to hearings involving non-disciplinary matters; and[:]

(6) the provisions in 34 CFR, §300.508(d), do not apply.

§89.1192.  Attorneys' Fees.
In an action or proceeding brought under this division, a court, in its
discretion, may award reasonable attorneys' fees to the prevailing party

under the circumstances described in 34 Code of Federal Regulations,
§300.517.

$89.1193.  Special Education Mediation.

(a) Inaccordance with 34 Code of Federal Regulations (CFR),
§300.506, the Texas Education Agency (TEA) has established a medi-
ation process to provide parents and public education agencies with an
opportunity to resolve disputes involving any matter arising under Part
B of the Individuals with Disabilities Education Act (IDEA) or 34 CFR,
§300.1 et seq. Mediation is available to resolve these disputes at any
time.

(b) The mediation procedures must [shall] ensure that the
process is:

(1) voluntary on the part of the parties;

(2) not used to deny or delay a parent's right to a due
process hearing or to deny any other rights afforded under Part B of
the IDEA; and

(3) conducted by a qualified and impartial mediator who is
trained in effective mediation techniques and who is knowledgeable in
laws and regulations relating to the provision of special education and
related services.

(c) A request for mediation must be in writing and must be
filed with the TEA by mail, hand-delivery, or facsimile. The TEA has
developed a form that may be used by parties requesting mediation.
The form is available on request from the TEA and is also available on
the TEA website.

(d) The TEA will [shall] maintain a list of individuals who are
qualified mediators and knowledgeable in laws and regulations relating
to the provision of special education and related services.

(e) An individual who serves as a mediator:

(1) must [may] notbe an employee of the TEA or the public
education agency that is involved in the education or care of the child
who is the subject of the mediation process;

(2) must [shall] not have a personal or professional conflict
of interest, including relationships or contracts with schools or parents
outside of mediations assigned by the TEA; and

(3) isnotan employee of the TEA solely because the indi-
vidual is paid by the TEA to serve as a mediator.

(f) The TEA will select mediators on a random, rotational, or
other impartial basis. If both parties join in requesting a specific medi-
ator, the TEA will consider the request but reserves the right to make
the final mediator selection based on availability, the need for equitable
rotation, travel considerations, and other relevant mediation program
considerations. The parties must advise the TEA of any preference
they have in a mediator and must not contact a mediator to discuss the
mediator's availability to conduct the mediation. The TEA will pro-
vide the parties with written notice of the specific mediator selected to
conduct the mediation.
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{(f) The partics by agrecement may sclect a mediator from the
list maintained by the TEA. If the parties do not select a mediator by
agreenient, a mediator will be selected on a random basis by the TEA.]

(g) If a mediator is also a hearing officer under §89.1170 of
this title (relating to Impartial Hearing Officer), that individual may
not serve as a mediator if he or she is the hearing officer in a pend-
ing due process hearing involving the same student who is the subject
of the mediation process or was the hearing officer in a previous due
process hearing involving the student who is the subject of the media-
tion process.

(h) The TEA will [shall] bear the cost of the mediation process.

(1) A mediation session must [shall] be scheduled in a timely
manner and held in a location that is convenient to the parties.

(j) If the parties resolve a dispute through the mediation
process, the parties must execute a legally binding agreement that:

(1) states that all discussions that occurred during the medi-
ation process will remain confidential and may not be used as evidence
in any subsequent due process hearing or civil proceeding; and

(2) is signed by both the parent and a representative of the
public education agency who has the authority to bind the public edu-
cation agency.

(k) A written, signed mediation agreement under subsection
(j) of this section is enforceable in any state or federal court of compe-
tent jurisdiction.

() Discussions that occur during the mediation process are
confidential and may not be used as evidence in any subsequent due
process hearings or civil proceedings of any state or federal court.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605799

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER DD. COMMISSIONER'S
RULES CONCERNING HIGH SCHOOL
EQUIVALENCY PROGRAMS

19 TAC §§89.1403, 89.1409, 89.1417

The Texas Education Agency (TEA) proposes amendments to
§889.1403, 89.1409, and 89.1417, concerning the High School
Equivalency Program (HSEP). The proposed amendments
would modify rules for HSEPs to update references; simplify
language for meeting required state assessment instruments for
admission into the program; and amend conditions of program
operation to reflect the change to multiple testing vendors, align
with statute, and remove obsolete language.

The Texas Education Code (TEC), §29.087, authorizes the op-
eration of HSEPs and outlines program requirements, including

application to operate a program, and student eligibility. TEC,
§29.087(n), authorizes the commissioner to adopt rules for the
implementation and administration of HSEPs. The rules in 19
TAC Chapter 89, Subchapter DD, implement the provisions of
the TEC, §29.087.

The proposed amendments would modify HSEP student eligibil-
ity language to update references to statute and a state agency
name. The amendments would also update the language for
state assessment requirements. Lastly, the amendments would
make necessary changes to conditions of program operation to
reflect the change to multiple high school equivalency test ven-
dors, align with a statutory change from instructional days to min-
utes, and remove obsolete language.

Section 89.1403, Student Eligibility, would be updated to refer-
ence the applicable section of the Family Code rather than the
Code of Criminal Procedure for court-ordered students. In addi-
tion, Texas Youth Commission would be updated to Texas Juve-
nile Justice Department.

The following changes would be made in §89.1409, Assess-
ment. Subsection (a) would be amended to use the general
term state assessment instruments rather than stating each re-
quired assessment for a particular school year or naming specific
assessment instruments. Subsection (a)(3) would be deleted
because it is redundant. Subsection (b) would be updated to
reference the applicable section of the Family Code rather than
the Code of Criminal Procedure for court-ordered students, and
Texas Youth Commission would be updated to Texas Juvenile
Justice Department. In subsection (c), vendor-specific language
would be deleted since Texas now allows multiple testing ven-
dors.

Section 89.1417, Conditions of Program Operation, would be
amended in subsection (a) to delete the requirement that HSEPs
submit an annual progress report to the TEA. The requirement
was specific to a certain testing vendor and is no longer required
since Texas now allows multiple testing vendors. Subsections
(b), (c), and (e) are obsolete and would be deleted. Subsection
(d), relettered as subsection (b), would be amended to align with
House Bill 2610, 84th Texas Legislature, 2015, which changed
instructional days to minutes.

The proposed amendments would eliminate a requirement that
approved HSEPs submit an annual progress report to the TEA.

The proposed amendments would have no new locally main-
tained paperwork requirements.

FISCAL NOTE. Penny Schwinn, deputy commissioner for aca-
demics, has determined that for the first five-year period the
amendments are in effect, there will be no fiscal implications for
state or local government as a result of enforcing or administer-
ing the amendments. There is no effect on local economy for
the first five years that the proposed amendments are in effect;
therefore, no local employment impact statement is required un-
der Texas Government Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Dr. Schwinn has determined
that for each year of the first five years the amendments are in
effect the public benefit anticipated as a result of enforcing the
amendments will be to align the rules for HSEP with those for
high school equivalency testing. There is no anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
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MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. The public comment
period on the proposal begins November 25, 2016, and ends
December 27, 2016. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas
Education Agency, 1701 North Congress Avenue, Austin, Texas
78701. Comments may also be submitted electronically to
rules@tea.texas.gov. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 14 calendar days after notice of the proposal has been
published in the Texas Register on November 25, 2016.

STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Education Code, §29.087, which authorizes the
commissioner to allow schools to operate high school equiva-
lency programs that meet certain conditions and parameters es-
tablished by the statute and commissioner rule.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment the Texas Education Code, §29.087.

$89.1403.  Student Eligibility.
A student is eligible to participate in a High School Equivalency Pro-
gram if:

(1) the student has been ordered by a court under Texas
Family Code, §65.103 [the Cede of Criminal Procedure; Article

[(B) ifthe student first enters Grade 9 during or after the

2012012 schoeol year; the student must take the end-of-course (FOC)

assessments for Algebra 1 and English I Released Grade 9 TAKS as-

The local school district shall be responsible for scoring the released
assessment:]

(2) each state [FAKS or EOC] assessment instrument re-

quired for the student's applicable grade or cohort [te be administered]

during the period in which the student is enrolled in the program.[; and]

f(3) the assessment instruments required by this subseetion
before taking the high school equivaleney examination
(b) A student entering an HSEP by order of the court under
Texas Family Code, §65.103 [pursuant to the Code of Criminal Pro-
eeedings; Artiele 45.054], or by order of the Texas Juvenile Justice
Department [Youth Commission (FYC)], is exempt from the assess-
ment requirements specified in subsection (a) of this section.

(c) The school district or open-enrollment charter school op-
erating an approved HSEP must present to the [General Edueational
Development (GED) testing center; on a form provided by the] Texas
Education Agency (TEA)[;] proof that a student has been administered
the assessment instruments required by subsection (a) of this section.
The TEA [GED testing eenters] will not allow an HSEP student to take
the high school equivalency examination without proof from the ap-
proved HSEP that the student has been administered the required as-
sessment instruments. A student who is enrolled in an HSEP as de-
scribed in this section and withdraws from the HSEP before taking the
assessment instruments required by this subsection cannot take the high
school equivalency examination [GED] until after the individual's 18th

45:054], or by the Texas Juvenile Justice Department [Youth Commis-
sion] to:

(A) participate in a preparatory class for the high school
equivalency examination; or

(B) take the high school equivalency examination ad-
ministered under the Texas Education Code (TEC), §7.111; or

(2) the following conditions are satisfied:

(A) the student is at least 16 years of age at the begin-
ning of the school year or semester;

(B) the student is at risk of dropping out of school, as
defined by the TEC, §29.081;

(C) thestudent and the student's parent, or person stand-
ing in parental relation to the student, agree in writing to the student's
participation; and

(D) atleast two school years have elapsed since the stu-
dent first enrolled in Grade 9 and the student has accumulated less than
one third of the credits required to graduate under the minimum grad-
uation requirements of the district or school.

$89.1409.  Assessment.
(a) A student entering a High School Equivalency Program
(HSEP) must take:

(1) each state assessment instrument required for the stu-

dent's applicable grade or cohort prior to entering the program; and[;
the following assessments; as applieable:]

HA)  if the student first enters Grade 9 prior to the 20H-

2012 school year; the student must take the Grade 9 Texas Assessment

of Knowledge and Skills (FAKS) assessment in reading and mathemat-

birthday.

(d) The school district or open-enrollment charter school oper-
ating an approved HSEP must inform each student who has completed
the program of the time and place at which the student may take the high
school equivalency examination as authorized by the TEC, §7.111. A
student must be over 17 years of age or meet other requirements spec-
ified in the TEC, §7.111, to take the high school equivalency examina-
tion.

$§89.1417.  Conditions of Program Operation.

(a) A school district or open-enrollment charter school operat-
ing a High School Equivalency Program (HSEP) must comply with all
assurances in the program application. [Appreved HSEPs will be re-
quired to submit annually one progress repott as instructed by the Gen-
eral Edueational ing Service (GEDTS) to the Texas
Edueation Ageney-] Approved HSEPs will be required to submit data
as stated in the assurances section of the program application.

fb) A school distriet or open-enroellment charter school autho-
rized by the commissioner of education on or before August 31; 2003;
to operate a program in aceordanee with this subechapter may continue
to operate that program in accordance with this seetion:}

[(¢) Enrollment in an HSEP may not exceed by more than 5%
the total number of students enrolled in a similar program operated by
the school district or charter school during the 2000-2001 school year.]

(b) [€d)] A student enrolled in an HSEP must be offered at a
minimum 420 minutes of instruction per [& seven-hour] school day and
75,600 [a +80-day] instructional minutes per [year| calendar year.

f(e) Beginning with the 2003-2004 school year, a student may
be enrolled in an HSEP that was autherized by the commissioner en or
before August 31 2003: however; the student canneot take any portion
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of the GED test after September 1; 2003; without meeting the assess-
ment requirements specified in §89.1409 of this title (relating to As-
sessment)-}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605795

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 100. CHARTERS

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING OPEN-ENROLLMENT
CHARTER SCHOOLS

DIVISION 1. GENERAL PROVISIONS

19 TAC §100.1010

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 19 TAC §100.1010 is not included in the print version of the
Texas Register. The figure is available in the on-line version of
the November 25, 2016, issue of the Texas Register.)

The Texas Education Agency (TEA) proposes an amendment to
§100.1010, concerning open-enroliment charter schools. The
proposed amendment would adopt in rule the 2016 Charter
School Performance Framework Manual established under
Texas Education Code (TEC), §12.1181.

The TEC, §12.1181, requires the commissioner to develop and
adopt rules for performance frameworks that establish standards
by which to measure the performance of open-enroliment charter
schools. The frameworks are used to annually evaluate each
open-enroliment charter school. However, the performance of
a school on a performance framework may not be considered
for purposes of renewal of a charter under TEC, §12.1141(d), or
revocation of a charter under TEC, §12.115(c).

In accordance with statute, the TEA developed the Charter
School Performance Framework (CSPF) Manual. The manual
includes measures for charters registered under the standard
system and measures for charters registered under the alterna-
tive education accountability system as adopted under 19 TAC
§97.1001, Accountability Rating System. The commissioner
exercised rulemaking authority to adopt 19 TAC §100.1010
effective September 18, 2014.

The performance frameworks evolve from year to year, so the
criteria and standards for measuring open-enrollment charter
schools in the most current year differ to some degree over
those applied in the prior year. The intention is to update 19
TAC §100.1010 annually to refer to the most recently published
CSPF Manual.

The proposed amendment would adopt in rule the 20716 Charter
School Performance Framework Manual, which would be used
to assign performance levels on the 2016 CSPF report.

The proposed amendment would have no procedural or report-
ing implications. The proposed amendment would have no new
locally maintained paperwork requirements.

FISCAL NOTE. A.J. Crabill, deputy commissioner for gover-
nance, has determined that for the first five-year period the
amendment is in effect, there will be no fiscal implications for
state or local government as a result of enforcing or adminis-
tering the amendment. There is no effect on local economy for
the first five years that the proposed amendment is in effect;
therefore, no local employment impact statement is required
under Texas Government Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Mr. Crabill has determined that
for each year of the first five years the amendment is in effect the
public benefit anticipated as a result of enforcing the amendment
will be informing the public of specific criteria used to measure
the performance of open-enroliment charter schools in the CSPF
report. There is no anticipated economic cost to persons who are
required to comply with the proposed amendment.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. The public comment
period on the proposal begins November 25, 2016, and ends
December 27, 2016. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas
Education Agency, 1701 North Congress Avenue, Austin, Texas
78701. Comments may also be submitted electronically to
rules@tea.texas.gov. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 14 calendar days after notice of the proposal has been
published in the Texas Register on November 25, 2016.

STATUTORY AUTHORITY. The amendment is proposed under
the Texas Education Code, §12.1181, which requires the com-
missioner to develop and by rule adopt performance frameworks
that establish standards by which to measure the performance
of an open-enrollment charter school.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments the Texas Education Code, §12.1181.

$100.1010.  Performance Frameworks.

(a) The performance of an open-enrollment charter school will
be measured annually against a set of criteria set forth in the Char-
ter School Performance Framework (CSPF) Manual established under
Texas Education Code, §12.1181. The CSPF Manual will include mea-
sures for charters registered under the standard system and measures for
charters registered under the alternative education accountability sys-
tem as adopted under §97.1001 of this title (relating to Accountability
Rating System).

(b) The assignment of performance levels for open-enrollment
charter schools on the 2016 CSPF report is based on specific criteria,
which are described in the 2016 Charter School Performance Frame-
work Manual provided in this subsection.

Figure: 19 TAC §100.1010(b)
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605798

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 2. COMMISSIONER ACTION AND
INTERVENTION
19 TAC §100.1033

The Texas Education Agency proposes an amendment to
§100.1033, concerning open-enrolliment charter schools. The
proposed amendment would modify the section to comply with
statutory provisions implemented as a result of House Bill 1842,
84th Texas Legislature, 2015, and to more closely match other
existing statutory provisions, including the reauthorization of the
No Child Left Behind Act as the Every Student Succeeds Act
(ESSA).

Section 100.1033 was established to allow for changes to a char-
ter holder's contract, including the growth or expansion of an ex-
isting charter school. The section was last amended effective
September 18, 2014, to make changes to the charter amend-
ment process and the types of amendments available.

The proposed amendment to 19 TAC §100.1033 would provide
clarity and align the section with provisions in the Texas Educa-
tion Code as well as ESSA. The changes would provide clarity
around the consideration of three distinct categories of charter
school expansions and their corresponding criteria: regular ex-
pansions, expedited expansions, and high-quality campus des-
ignations.

The proposed amendment would have no new procedural or re-
porting implications. The proposed amendment would have no
new locally maintained paperwork requirements.

FISCAL NOTE. A.J. Crabill, deputy commissioner for gover-
nance, has determined that for the first five-year period the
amendment is in effect, there will be no fiscal implications for
state or local government as a result of enforcing or adminis-
tering the amendment. There is no effect on local economy for
the first five years that the proposed amendment is in effect;
therefore, no local employment impact statement is required
under Texas Government Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Mr. Crabill has determined that
for each year of the first five years the amendment is in effect
the public benefit anticipated as a result of enforcing the amend-
ment will be ensuring that rules governing open-enroliment char-
ter schools are aligned with current law. There is no anticipated
economic cost to persons who are required to comply with the
proposed amendment.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND

MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. The public comment
period on the proposal begins November 25, 2016, and ends
December 27, 2016. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas
Education Agency, 1701 North Congress Avenue, Austin, Texas
78701. Comments may also be submitted electronically to
rules@tea.texas.gov. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 14 calendar days after notice of the proposal has been
published in the Texas Register on November 25, 2016.

STATUTORY AUTHORITY. The amendment is proposed under
the Texas Education Code (TEC), §12.101(b-4), as amended by
House Bill 1842, 84th Texas Legislature, 2015, which provides
autonomy for a charter holder to establish an expedited cam-
pus if the charter school meets the criteria outlined in the statute
and the commissioner of education does not determine the char-
ter school does not satisfy the requirements; and TEC, §12.114,
which provides for the growth or revision of a charter through
the amendment process and stipulates that a revision or amend-
ment to the charter school contract may only be made with the
approval of the commissioner of education not later than 60 days
following the request.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments the Texas Education Code, §12.101(b-4) and §12.114.

$100.1033.  Charter Amendment.

(a) Amendments in writing. Subject to the requirements of this
section, the terms of an open-enrollment charter may be revised with
the consent of the charter holder by written amendment approved by
the commissioner of education in writing.

(b) Types of amendments. An amendment includes any
change to the terms of an open-enrollment charter, including the
following: maximum enrollment, grade levels, [maximum enrol-
ment;] geographic boundaries, approved campus(es), approved sites,
relocation of campus, charter holder name, charter school (district)
name, charter campus name, charter holder governance, articles of
incorporation, corporate bylaws, management company, admission
policy, or the educational program of the school. [Eer purpeses of this
section; educational program means the educational philesophy or
mission of the school or eurriculum meodels or whele-school designs
that are inconsistent with these speecified in the school's charter]
An amendment must be approved by the commissioner under this
subsection. Expanding prior to receiving the commissioner's approval
will have financial consequences as outlined in §100.1041(d)(1) of
this title (relating to State Funding).

(1) Charter amendment request. Prior to implementation,
the charter holder shall file a request, in the form prescribed, with
the Texas Education Agency (TEA) division responsible for charter
schools. [a request; clearly labeled "charter amendment request."] As
applicable, the request shall set forth the text and page references, or
a photocopy, of the current open-enrollment charter language to be
changed, and the text proposed as the new open-enrollment charter lan-
guage. The request must be [made in or] attached to a written resolution
adopted by the governing body of the charter holder and signed by a
majority of the members indicating approval of the requested amend-
ment.
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(2) Timeline. All charter amendment requests, with the ex-
ception of [exeept for] expansion amendments, may be filed with the
commissioner at any time.

(3) Relevant information considered. As directed by the
commissioner, a charter holder requesting a substantive amendment
shall submit current information required by the prescribed [eurrent]
amendment form, as well as any other information requested by the
commissioner. In considering the amendment request, the commis-
sioner may consider any relevant information concerning the charter
holder, including its student and other performance; compliance, staff,
financial, and organizational data; and other information.

(4) Best interest of students. The commissioner may ap-
prove an amendment only if the charter holder meets all applicable re-
quirements, and only if the commissioner determines that the amend-
ment is in the best interest of the students enrolled in the charter school.
The commissioner may consider the performance of all charters oper-
ated by the same charter holder in the decision to finally grant or deny
an amendment.

(5) Conditional approval. The commissioner may grant the
amendment without condition, or may require compliance with such
conditions and/or requirements as may be in the best interest of the
students enrolled in the charter school. An amendment receiving con-
ditional approval shall not be effective until a written resolution accept-
ing all conditions and/or requirements, adopted by the governing body
of the charter holder and signed by the members voting in favor, is filed
with the TEA division responsible for charter schools.

(6) Relocation amendment. An amendment to relocate an
existing campus or site with the same administration and staff while
still serving the same students and grade levels is not an expansion
amendment subject to paragraphs (9)(A) and (10)(D) of this subsection.
An amendment to relocate solely permits a charter holder [an existing
eampus| to relocate an existing campus or site to an alternate address
while serving the same students and grade levels without a significant
disruption to the delivery of the educational services. The alternate
address in the relocation request shall not be in excess of 25 miles from
the existing campus address.

(7) Ineligibility. The commissioner will not consider any
amendment that is submitted by a charter holder that has been notified
by the commissioner of the intent to revoke or nonrenew the charter
[ander Texas Eduecation Code (FEC); §12-H5(e)]. Nothing in this sub-
section limits the commissioner's authority to accept the surrender of a
charter.

(8) Amendment determination. The commissioner's deci-
sion on an amendment request shall be final and may not be appealed.
The same amendment request may not be submitted prior to the first
anniversary of the original submitted amendment.

(9) Expansion amendment standards.  An expansion
amendment is an amendment that permits a charter school to increase
its maximum allowable enrollment, extend the grade levels it serves,
[add a eampus; add a site;] change its geographic boundaries, or add a
campus or site [inerease its maximum allowable enrollment].

(A) In addition to the requirements of this subsection,
the commissioner may approve an expansion amendment only if:

(i) the expansion will be effective no earlier than the
start of the fourth full school year at the affected charter school. This
restriction does not apply if the affected charter school has a [as its
mest recent] rating of "academically acceptable" [or higher;] as defined
by §100.1001(26) of this title (relating to Definitions) as its most re-
cent rating[;] and is operated by a charter holder that operates multiple
[ether] charter campuses and all of that charter holder's most recent

campus ratings are "academically acceptable" [er higher;] as defined
by §100.1001(26) of this title[; under the relevant accountability man-
ual];

(ii) the amendment request under paragraph (1) of
this subsection is received no earlier than the first day of February[; e
aﬁer%hesubmissmﬂte%he%ef%heaﬁnualﬁﬂaﬂelalfepeﬁfef%he
fiseal yeap] and no later than the first day of
April preceding the school year in which the expansion will be effec-
tive;

(iii) the most recent district rating for the charter
school is [90% eof the eampuses operated under the charter are]
academlcally acceptable" and the most recent campus rating for
at least 90% of the campuses operated under the charter school is
"academically acceptable" [or higher,] as defined by §100.1001(26) of
this title[; under the relevant accountability manual];

(iv) _the most recent district financial accountability
rating for the charter school in the Financial Integrity Rating System
of Texas (FIRST) for Charter Schools is "satisfactory" as defined by
§100.1001(27) of this title;

(v) _the charter school has an accreditation status of

Accredited;

(vi) [Gv)] the charter holder has provided evidence
of the notification of the expansion amendment request, via certified
mail, as documented by a return receipt to the board of trustees and
superintendent of each school district affected by the expansion as de-
scribed in the amendment request form, noting that each entity [that
each school district affected by the expansion was sent a notice of the
expansion amendment and] was given an opportunity to submit a state-
ment regarding the impact of the amendment on the district;

fv) the commissioner determines that the amend-
ment is in the best interest of the students of Texas;]

vii) [€#)] before voting to request an expansion
amendment [the enrellment inerease], the charter holder govermng
board [bedy] has considered a business plan, has determined by major-
ity vote of the board that the growth proposed is prudent, and includes
such a statement in the board resolution. Upon [which upen] request
by the TEA, the business plan must be filed within ten business days.
The business plan must be comprised of the following components:

(I) astatement discussing the need for the expan-
sion [an increase in the maximum cnrollment];

(II) a statement discussing the current and pro-
jected financial condition of the charter holder and charter school;

(I1II) anunaudited statement of financial position
for the current fiscal year;

(IV) an unaudited statement of financial activi-
ties for the current fiscal year;

(V) an unaudited statement of cash flows for the
current fiscal year;

(VD) a pro forma budget that includes the costs
of operating the charter school, including the implementation of the
expansion amendment;

(VII) a statement or schedule that identifies the
assumptions used to calculate the charter school's estimated Foundation
School Program revenues;

(VIII) a statement discussing the use of debt in-
struments to finance part or all of the charter school's incremental costs;

PROPOSED RULES November 25, 2016 41 TexReg 9221



(IX) a statement discussing the incremental cost
of acquiring additional facilities, furniture, and equipment to accom-
modate the anticipated increase in student enrollment; [an€]

(X) a statement discussing the incremental cost
of additional on-site personnel and identifying the additional number
of full-time equivalents that will be employed; and

(XI) a statement that the growth proposed is pru-

dent;

(viii)  [€vib)] the charter holder submits, for the most
recent year [three years] of operation, copies of the compliance infor-
mation relating to [en file as required in] §100.1035 of this title (relating
to Compliance Records on Nepotism, Conflicts of Interest, and Restric-
tions on Serving) to include documents such as affidavits identifying a
board member's substantial interest in a business entity or in real prop-
erty, documentation of a board member's abstention from voting in the
case of potential conflicts of interest, and affidavits or other documents
identifying other family members within the third degree of affinity or
consanguinity who serve as board members and/or employees; [and]

(ix) the commissioner determines that the amend-
ment is in the best interest of the students of Texas; and

(x) [€viib)] the charter holder meets all other require-
ments applicable to expansion amendment requests and other amend-
ments.

(B) Notice of the approval or disapproval of expansion
amendments will be made by the commissioner within 60 days of the
date the charter holder submits a completed expansion amendment re-
quest. The commissioner may provide notice electronically. The com-
missioner shall specify the earliest effective date for implementation of
the expansion. In addition, the commissioner may require compliance
with such conditions and/or requirements that [as] may be in the best
interest of the students of Texas.

(10) Expansion amendments.

(A) Maximum enrollment. In addition to the require-
ments of paragraph (9)(A) of this subsection, the commissioner may
approve an expansion amendment request seeking to increase maxi-
mum allowable enrollment only if[:]

[€)]  within the calendar year preceding the request,
the charter holder has not requested another expansion amendment
seeking to increase maximum allowable enrollment. [; and)]
of this subsection ineludes a statement that the charter holder beard has
enrollment growth proposed in the business plan is prudent.]

(B) Grade span. In addition to the requirements of para-
graph (9)(A) of this subsection, the commissioner may approve an ex-
pansion amendment request seeking to extend the grade levels it serves
only if it is accompanied by appropriate educational plans for the ad-
ditional grade levels in accordance with Chapter 74, Subchapter A of
this title (relating to Required Curriculum), and such plan has been re-
viewed and approved by the charter governing board.

(C) Geographic boundary. In addition to the require-
ments of paragraph (9)(A) of this subsection, the commissioner may
approve an expansion amendment request seeking to expand the geo-
graphic boundaries of the charter school only if it is accompanied by
the relevant letters of notification of impact of the surrounding districts
and evidence of mailing, and such requests are in relation to any cur-
rent or newly proposed facility location.

(D) Additional campus. In addition to the requirements
of paragraph (9)(A) of this subsection, the commissioner may approve
an expansion amendment request seeking to add a new campus|; within
60 days of the date the charter holder submits a completed request,]

only if it meets the following criteria:

(i) the charter holder has operated at least one char-
ter school campus in Texas for a minimum of three consecutive years;
and

(ii) _the charter school has at least 50% of the student
population in tested grades.
fGi) the charter has been evaluated under the ae-
countability rating system established in §97-1001 of this title (relating
to Accountability Rating System) and meets the following:]
5 ‘has at least 50% of the student pepulation in
tested grades; unless waived by the commissioner;]
fdh has an acereditation status of Aceredited;

and}

D is eurrently evaluated under the standard
aceountability procedures and reeeived a distriet rating of highest or
of the campuses rated under the charter alse having the highest or see-
ond highest rating and no campus with the lowest performance rating
in the meost recent state accountability ratings-}

(E) Additional site. In addition to the requirements of
paragraph (9)(A) of this subsection, the commissioner may approve an
expansion amendment request seeking to add a new site only if it meets
the following criteria:

(i) the charter school campus under which the pro-
posed new site will be assigned currently has at least 50% of the student
population in tested grades; and

(ii) _the site will be located within 25 miles of the
campus with which it is associated.

(11) Expedited [Quality] expansion. An expedited [A qual-
ity] expansion amendment allows for the establishment of a new charter

campus under TEC, §12.101(b-4). [The commissioner may approve a
quality expansion for a charter only if:]

(A) In order to submit an expedited expansion amend-
ment, the charter school must meet the following requirements.

[(A)] [the commissioner does not disapprove in writing
within 60 days after receipt of a completed application; and]
(i) _[B)] The [the] charter school must have [helder

has] an accreditation status of Accredited and meet [meets] the follow-
ing criteria:

(1) [E)] currently has at least 50% of its student
population in grades assessed under TEC, Chapter 39, Subchapter B,
or has had at least 50% of the students in the grades assessed enrolled
in the school for at least three years; and

() [GD)] is currently evaluated under the stan-
dard accountability procedures for evaluation under TEC, Chapter 39,
and received a district rating in the highest or second highest perfor-
mance rating category under TEC, Chapter 39, Subchapter C, for three
of the last five years with:
(-a-) [D] at least 75% of the campuses rated
under the charter school also receiving a rating in the highest or second
highest performance rating category in the most recent ratings; and

41 TexReg 9222 November 25, 2016 Texas Register



(-b-) [€B] [with] no campus receiving [with]
a rating in the lowest performance rating category in the most recent
ratings.

(i) The charter holder must submit an expedited ex-
pansion amendment request in the time, manner, and form prescribed
to the TEA division responsible for charter schools. The expansion
amendment request will be:

(1) _effective no earlier than the start of the fourth
full school year at the affected charter school;

(1l) received no earlier than the first day of Feb-
ruary and no later than the first day of April preceding the school year
in which the expansion will be effective;

(III) communicated via certified mail with a re-
turn receipt to the following entities:

(-a-) the board of trustees and superintendent
of each school district affected by the expedited expansion as described
in the amendment request form; and

(-b-) the members of the legislature who rep-
resent the geographic area affected by the expedited expansion as de-
scribed in the amendment request form, noting that each entity has an
opportunity to submit a statement regarding the impact of the amend-
ment to the TEA division responsible for charter schools;

(IV) voted on by the charter holder governing
body after consideration of a business plan determined by majority
vote of the board affirming the growth proposed in the business plan
is prudent. Such a statement must be included in the board resolution.
Upon request by the TEA, the business plan must be filed within ten

business days; and

(V) submitted with copies of the most recent
compliance information relating to §100.1035 of this title to include
documents such as affidavits identifying a board member's substantial
interest in a business entity or in real property, documentation of a
board member's abstention from voting in the case of potential con-
flicts of interest, and affidavits or other documents identifying other
family members within the third degree of affinity or consanguinity
who serve as board members and/or employees.

(B) Notice of eligibility to establish an expedited cam-
pus under this section will be made by the commissioner within 60 days
of the date the charter holder submits a completed expedited expansion
amendment.

(12) High-Quality Campus Designation [New scheel des-
ignatien]. A High-Quality Campus Designation is a separate desig-
nation and must be paired with [new scheel designation is] an expan-
sion amendment. If approved by the commissioner, this designation
[that] permits a charter holder to establish an additional charter school

campus under an existing open-enrollment charter school pursuant to
federal non-regulatory guldance in the Elementary and Secondary Ed-
ueation Act (ESEA); Seetion 5202(d)(1); as amended]. Charter holders
of charter schools that receive High-Quality Campus Designation [aew
schoel designations] from the commissioner will be eligible to partic-
ipate in the charter school program competitive grant process when
federal funding for the Texas charter school program is available.

(A) The commissioner may approve a High-Quality
Campus Designation [new school designation] for a charter only if:

(i) the charter holder meets all requirements appli-
cable to an expansion amendment set forth in this section and has op-
erated at least one charter school campus in Texas for a minimum of
five consecutive years;

(i) the charter school has been evaluated under
the accountability rating system established in §97.1001 of this title
(relating to Accountability Rating System) currently with at least 50%
of the student population in grades assessed by the state accountability
system, has an accreditation status of Accredited, and [meets the

following:]

F{—is currently evaluated under the standard ac-
countability procedures and received the highest or second highest dis-
trict rating for three of the last five years with all [at least 75%] of the
campuses operated [rated] under the charter also receiving the highest
or second highest rating [and ne eampus with an “academically un-
aceceptable rating;] as defined by §100.1001(26) of this title[;] in the
most recent state accountability ratings. [A rating that does not meet
the eriteria for "academically acceptable" as defined in $100-1001(26)
of this title shall not be considered the highest or second highest aca-
demie performanee rating for purposes of this seetion; of]

D is eurrently evaluated under the alternative
education accountability (AEA) procedures and received the highest or

f-a-) in the most recent applicable state
aeeeuﬂ%abmﬁy ratings; all rated eampuses under the charter reeeiv-
ing an "academically acceptable" or higher rating, as defined by
§100.1001(26) of this title; and]

[(-b-) if cvaluated using AEA procedures,
the distriet-level assessment data corresponding to the meost recent
accountability ratings demonstrate that at least 30% of the students in
each of the following student groups (f evaluated) met the standard as
reported by the sum of all grades tested on the standard accountability

(iii) no charter campus has been identified for fed-
eral interventions in the most current report;

(iv)  the charter school is not under any sanction im-
posed by TEA authorized under TEC, Chapter 39; Chapter 97, Sub-
chapter EE, of this title (relating to Accreditation Status, Standards,
and Sanctions); or federal requirements;

(v) the charter holder completes an application ap-
proved by the commissioner;

(vi) the new charter school campus will serve at least
100 students in its first year of operation;

(vii) the amendment complies with all requirements
of this paragraph; and

(viii) the commissioner determines that the designa-
tion is in the best interest of the students of Texas.

(B) Inaddition to the requirements of subparagraph (A)
of'this paragraph, the commissioner may approve a High-Quality Cam-

pus Designation [new sehoel designation]| only on making the follow-
ing written findings:

(i) the proposed school satisfies each element of the
definition of a public charter school as set forth in federal law [the
ESEA; Seetion 52H0()];
of an existing charter school}

(i) [Gi)] the proposed school campus is separate
and distinct from the existing charter school campus(es) [sehool{s)] es-

tablished under the open-enrollment charter school with a new facility
and county-district-campus number; and
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(iii) [Gv)] the open-enrollment charter school, as
amended, includes a separate written performance agreement for the
proposed school campus that meets the requirements of federal law
[the ESEA; Seetien 52H0(H(=);] and TEC, §12.111(a)(3) and (4).

(C) In making the findings required by subparagraph
(B)(i) and (iii) of this paragraph, the commissioner shall consider:

(i) the terms of the open-enrollment charter school
as a whole, as modified by the High-Quality Campus Designation [aew

sechoel designatien]; and

(i)  whether the proposed school campus shall be es-
tablished and recognized as a separate school under Texas law.

(D) In making the findings required by subparagraph
(B)(ii) [and @iD)] of this paragraph, the commissioner shall consider
whether the proposed school campus and the existing charter school
campus(es) [seheel(s)] have separate sites, employees, student popu-
lations, and governing bodies and whether their day-to-day operations
are carried out by different officers. The presence or absence of any
one of these elements, by itself, does not determine whether the pro-
posed school campus will be found to be separate or part of an existing
school. However, the presence or absence of several elements will in-
form the commissioner's decision.

(E) In making the finding required by subparagraph
(B)(iii) [(B)Gv)] of this paragraph, the commissioner shall consider:

(i) whether the proposed school campus and the ex-
isting charter school campus(es) [scheol{s}] have distinctly different

requirements in their respective written performance agreements; [an€]

(ii) whether an annual independent financial audit
of the proposed school campus is to be conducted. The high-quality
campus must have a plan for a separate audit schedule apart from the
open-enrollment charter school audit; and

iii) [GD] the extent to which the performance agree-
ment for the proposed school campus imposes higher standards than
those imposed by TEC, §12.104(b)(2)(L).

(F) Failure to meet any standard or requirement out-
lined in this paragraph or agreed to in a performance agreement under
subparagraph (B)(iii) [(B)Gv)] of this paragraph shall mean the imme-
diate termination of any federal charter school program grant and/or
any waiver exempting a charter from some of the expansion amend-
ment requirements that may have been granted to a charter holder as a
result of the High-Quality Campus Designation [new sehoel designa-
tien].

(13) Delegation amendment. A delegation amendment is
an amendment that permits a charter holder to delegate, pursuant to
§100.1101(c) of this title (relating to Delegation of Powers and Duties),
the powers or duties of the governing body of the charter holder to any
other person or entity.

(A) The commissioner may approve a delegation
amendment only if:

(i) the charter holder meets all requirements appli-
cable to delegation amendments and amendments generally;

(i) the amendment complies with all requirements
of Chapter 100, Subchapter AA, Division 5, of this title (relating to
Charter School Governance); and

(iii) the commissioner determines that the amend-
ment is in the best interest of the students enrolled in the charter school.

(B) The commissioner may grant the amendment with-
out condition or may require compliance with such conditions and/or

requirements as may be in the best interest of the students enrolled in
the charter school.

(C) The following powers and duties must generally be
exercised by the governing body of the charter holder itself, acting as a
body corporate in meetings posted in compliance with Texas Govern-
ment Code, Chapter 551. Absent a specific written exception of this
subparagraph, setting forth good cause why a specific function listed
in clauses (i)-(vi) of this subparagraph cannot reasonably be carried
out by the charter holder governing body, the commissioner may not
grant an amendment delegating such functions to any person or entity
through a contract for management services or otherwise. An amend-
ment that is not authorized by such a specific written exception is not
effective for any purpose. Absent such exception, the governing body
of the charter holder shall not delegate:

(i) final authority to hear or decide employee griev-
ances, citizen complaints, or parental concerns;

(it) final authority to adopt or amend the budget of
the charter holder or the charter school, or to authorize the expenditure
or obligation of state funds or the use of public property;

(iii)  final authority to direct the disposition or safe-
keeping of public records, except that the governing body may dele-
gate this function to any person, subject to the governing body's supe-
rior right of immediate access to, control over, and possession of such
records;

(iv)  final authority to adopt policies governing char-
ter school operations;

(v) final authority to approve audit reports under
TEC, §44.008(d); or

(vi) initial or final authority to select, employ, direct,
evaluate, renew, non-renew, terminate, or set compensation for the su-
perintendent or, as applicable, the administrator serving as the educa-
tional leader and [a] chief executive officer.

(D) The following powers and duties must be exercised
by the superintendent or, as applicable, the administrator serving as
the educational leader and chief executive officer of the charter school
[holder]. Absent a specific written exception of this subparagraph,
setting forth good cause why a specific function listed in clauses
(1)-(iii) of this subparagraph cannot reasonably be carried out by
the superintendent or, as applicable, the administrator serving as the
educational leader and chief executive officer of the charter school
[helder], the commissioner may not grant an amendment permitting
the superintendent/chief [ehief] executive officer to delegate such
function through a contract for management services or otherwise.
An amendment that is not authorized by such a specific written
exception is not effective for any purpose. Absent such exception,
the superintendent/chief [ehief] executive officer of the charter school
[helder] shall not delegate final authority:

(i) to organize the charter school's central adminis-
tration;

(ii) to approve reports or data submissions required
by law; or

(iii)  to select and terminate charter school employ-
ees or officers.

(¢) Required forms and formats. The TEA division responsi-
ble for charter schools may develop and promulgate, from time to time,
forms or formats for requesting charter amendments under this section.
If a form or format is promulgated for a particular type of amendment,
it must be used to request an amendment of that type.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605794

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-1497
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CHAPTER 103. HEALTH AND SAFETY
SUBCHAPTER DD. COMMISSIONER'S
RULES CONCERNING VIDEO SURVEILLANCE
OF CERTAIN SPECIAL EDUCATION SETTINGS
19 TAC §103.1301

The Texas Education Agency (TEA) proposes an amendment
to §103.1301, concerning video surveillance of certain special
education settings. The proposed amendment would update the
rule to be consistent with the plain language in the authorizing
statute.

In order to promote the safety of students receiving special edu-
cation and related services in certain self-contained classrooms
and other special education settings, Texas Education Code
(TEC), §29.022, requires video surveillance on request by a
parent, trustee, or staff member. Beginning with the 2016-2017
school year, a school district or open-enroliment charter school
must provide video equipment, including video cameras with
audio recording capabilities, to campuses on request by a
parent, trustee, or staff member. Campuses that receive such
equipment must place, operate, and maintain video cameras
in certain self-contained classrooms or other special education
settings. Video recordings are confidential under the section
and may only be released for viewing to certain individuals.

In March 2016, the TEA sought guidance from the Texas Attor-
ney General regarding the proper construction of certain provi-
sions in TEC, §29.022. While the opinion request was pend-
ing, TEA adopted new 19 TAC §103.1301 effective August 15,
2016, and advised the public that it would modify the rule, as
necessary, upon receipt of the Texas Attorney General's opinion.
On September 13, 2016, the Texas Attorney General issued his
opinion, which advised TEA that the definition of staff member in
19 TAC §103.1301 is more restrictive than the plain language in
TEC, §29.022. The opinion also advised that the plain language
of the statute requires a school district or open-enroliment char-
ter school to provide, upon request, video equipment to each
self-contained classroom or other special education setting.

The proposed amendment would update the rule to be consistent
with the plain language in statute by clarifying the definition of
staff member. A conforming edit would be made to language
relating to who may view a video recording made under TEC,
§29.022. In addition, to align with statute, technical changes
would be made to change the article the to a when referring to
self-contained classrooms or other special education settings.

The proposed amendment would have no new procedural or re-
porting implications. The proposed amendment would have no
new locally maintained paperwork requirements.

FISCAL NOTE. Monica Martinez, associate commissioner for
standards and support services, has determined that for the first
five-year period the amendment is in effect, enforcing or ad-
ministering the amendment will have no foreseeable economic
implications. However, the authorizing statute, TEC, §29.022,
has fiscal implications for school districts and open-enroliment
charter schools. The agency is not able to report the total num-
ber of self-contained classrooms or other special education set-
tings that may be subject to the requirements in TEC, §29.022.
Whether a classroom or setting is subject to the statute is de-
pendent upon whether a majority of the students in regular at-
tendance receive special education services in the classroom or
setting for a majority of the instructional day. According to school
district representatives, the costs associated with implementing
TEC, §29.022, will vary widely from district to district based on
the number of self-contained classrooms and other special ed-
ucation settings in the district, the number of cameras needed
to cover each classroom or setting, the district's existing techno-
logical infrastructure, the economies of scale (i.e., smaller dis-
tricts will purchase fewer video cameras at a higher price while
larger ones will purchase more cameras at a lower price), and
other factors. On a per classroom basis, school districts have
estimated costs ranging between $3,500 and $5,500. School
districts have estimated that conducting video surveillance dis-
trictwide could cost anywhere from $350,000 to $6.8 million.

There is no effect on local economy for the first five years that
the proposed amendment is in effect; therefore, no local em-
ployment impact statement is required under Texas Government
Code, §2001.022.

PUBLIC BENEFIT/COST NOTE. Ms. Martinez has determined
that for each year of the first five years the amendment is in ef-
fect the public benefit anticipated as a result of enforcing the
amendment will be providing needed clarification of certain re-
quirements in TEC, §29.022. There is no anticipated economic
cost to persons who are required to comply with the proposed
amendment.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND
MICROBUSINESSES. There is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

REQUEST FOR PUBLIC COMMENT. The public comment
period on the proposal begins November 25, 2016, and ends
December 27, 2016. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas
Education Agency, 1701 North Congress Avenue, Austin, Texas
78701. Comments may also be submitted electronically to
rules@tea.texas.gov. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 14 calendar days after notice of the proposal has been
published in the Texas Register on November 25, 2016.

STATUTORY AUTHORITY. The amendment is proposed under
the Texas Education Code (TEC), §29.022, which requires video
surveillance in certain special education settings in order to pro-
mote student safety. TEC, §29.022(k), authorizes the commis-
sioner to adopt rules to implement and administer TEC, §29.022,
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including rules regarding the special education settings to which
the section applies.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments the Texas Education Code, §29.022.

$103.1301.
tings.

Video Surveillance of Certain Special Education Set-

(a) Requirement to implement. Beginning with the 2016-2017
school year, in order to promote student safety, on request by a parent,
trustee, or staff member, a school district or open-enrollment charter
school must provide video equipment to campuses in accordance with
Texas Education Code (TEC), §29.022, and this section. Campuses
that receive video equipment must place, operate, and maintain video
cameras in self-contained classrooms or other special education set-
tings in accordance with TEC, §29.022, and this section.

(b) Definitions. For purposes of TEC, §29.022, and this sec-
tion, the following terms have the following meanings.

(1) Parent means a person described in TEC, §26.002,
whose child receives special education and related services for at least
50 percent of the instructional day in a [the] self-contained classroom
or other special education setting. Parent also means a student who
receives special education and related services for at least 50 percent
of the instructional day in a [the] self-contained classroom or other
special education setting and who is 18 years of age or older or whose
disabilities of minority have been removed for general purposes under
Texas Family Code, Chapter 31, unless the student has been deter-
mined to be incompetent or the student's rights have been otherwise
restricted by a court order.

(2) Staff member means an employee of the school district
or open-enrollment charter school [a teacher; related service provider;
, or educational aide assigned to work in the self-con-
tained el&ssreem or other special cducation sctting. Staft member also
ineludes the prineipal or an assistant principal of the campus at which
the self-contained classroom or other special education setting is lo-
cated].

(3) Trustee means a member of a school district's board of
trustees or a member of an open-enrollment charter school's governing
body.

(4) Open-enrollment charter school means a charter
granted to a charter holder under TEC, §12.101 or §12.152, identified
with its own county district number.

(5) Self-contained classroom means a classroom on a reg-
ular school campus (i.e., a campus that serves students in general ed-
ucation and students in special education) of a school district or an
open-enrollment charter school in which a majority of the students in
regular attendance are provided special education and related services
and have one of the following instructional arrangements/settings de-
scribed in the student attendance accounting handbook adopted under
§129.1025 of this title (relating to Adoption by Reference: Student At-
tendance Accounting Handbook):

(A) self-contained (mild/moderate/severe) regular

campus;

(B) full-time early childhood (preschool program for
children with disabilities) special education setting;

(C) residential care and treatment facility--self-con-
tained (mild/moderate/severe) regular campus;

(D) residential care and treatment facility--full-time
early childhood special education setting;

(E) off home campus--self-contained (mild/moder-
ate/severe) regular campus; or

(F) off home campus--full-time early childhood special
education setting.

(6) Other special education setting means a classroom on a
separate campus (i.e., a campus that serves only students who receive
special education and related services) of a school district or open-en-
rollment charter school in which a majority of the students in regular at-
tendance are provided special education and related services and have
one of the following instructional arrangements/settings described in
the student attendance accounting handbook adopted under §129.1025
of this title:

(A) residential care and treatment facility--separate
campus; or

(B) off home campus--separate campus.

(7) Video camera means a video surveillance camera with
audio recording capabilities.

(8) Video equipment means one or more video cameras and
any technology and equipment needed to place, operate, and maintain
video cameras as required by TEC, §29.022, and this section. Video
equipment also means any technology and equipment needed to store
and access video recordings as required by TEC, §29.022, and this sec-
tion.

(9) Incident means an event or circumstance that:

(A) involves alleged "abuse" or "neglect," as those
terms are described in Texas Family Code, §261.001, of a student
by an employee of the school district or charter school or alleged
"physical abuse" or "sexual abuse," as those terms are described in
Texas Family Code, §261.410, of a student by another student; and

(B) allegedly occurred in a self-contained classroom or
other special education setting in which video surveillance under TEC,
§29.022, and this section is conducted.

(c) Exclusions. A school district or open-enrollment charter
school is not required to provide video equipment to a campus of an-
other district or charter school or to a nonpublic school. In addition, the
Texas School for the Deaf, the Texas School for the Blind and Visually
Impaired, the Texas Juvenile Justice Department, and any other state
agency that provides special education and related services to students
are not subject to the requirements in TEC, §29.022, and this section.

(d) Use of funds. A school district or open-enrollment charter
school may solicit and accept gifts, grants, and donations from any per-
son to implement the requirements in TEC, §29.022, and this section.
A district or charter school is not permitted to use Individuals with Dis-
abilities Education Act, Part B, funds or state special education funds
to implement the requirements of TEC, §29.022, and this section.

(e) Dispute resolution. The special education dispute resolu-
tion procedures in 34 Code of Federal Regulations, §§300.151-300.153
and 300.504-300.515, do not apply to complaints alleging that a school
district or open-enrollment charter school has failed to comply with
TEC, §29.022, and/or this section. Complaints alleging violations of
TEC, §29.022, and/or this section must be addressed through the dis-
trict's or charter school's local grievance procedures or other dispute
resolution channels.

(f) Regular school year and extended school year services.
TEC, §29.022, and this section apply to video surveillance during the
regular school year and during extended school year services.
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(g) Policies and procedures. Each school district board of
trustees and open-enrollment charter school governing body must
adopt written policies relating to video surveillance under TEC,
§29.022, and this section. At a minimum, the policies must include:

(1) astatement that video surveillance is for the purpose of
promoting student safety in certain self-contained classrooms and other
special education settings;

(2) the procedures for requesting video surveillance and the
procedures for responding to a request for video surveillance;

(3) the procedures for providing advanced written notice
to the campus staff and the parents of the students assigned to a self-
contained classroom or other special education setting that video and
audio surveillance will be conducted in the classroom or setting;

(4) a requirement that video cameras be operated at
all times during the instructional day when students are in a [the]
self-contained classroom or other special education setting;

(5) a statement regarding the personnel who will have ac-
cess to video equipment or video recordings for purposes of operating
and maintaining the equipment or recordings;

(6) a requirement that a campus continue to operate and
maintain any video camera placed in a self-contained classroom or
other special education setting for as long as the classroom or setting
continues to satisfy the requirements in TEC, §29.022(a);

(7) arequirement that video cameras placed in a self-con-
tained classroom or other special education setting be capable of
recording video and audio of all areas of the classroom or setting,
except that no video surveillance may be conducted of the inside of
a bathroom or other area used for toileting or diapering a student or
removing or changing a student's clothes;

(8) a statement that video recordings must be retained for
at least six months after the date the video was recorded;

(9) a statement that the regular or continual monitoring of
video is prohibited and that video recordings must not be used for
teacher evaluation or monitoring or for any purpose other than the pro-
motion of student safety;

(10) at the school district's or open-enrollment charter
school's discretion, a requirement that campuses post a notice at the
entrance of any self-contained classroom or other special education
setting in which video cameras are placed stating that video and audio
surveillance are conducted in the classroom or setting;

(11) the procedures for reporting a complaint alleging that
an incident occurred in a self-contained classroom or other special ed-
ucation setting in which video surveillance under TEC, §29.022, and
this section is conducted;

(12) the local grievance procedures for filing a complaint
alleging violations of TEC, §29.022, and/or this section; and

(13) a statement that video recordings made under TEC,
§29.022, and this section are confidential and a description of the lim-
ited circumstances under which the recordings may be viewed.

(h) Confidentiality of video recordings. A video recording
made under TEC, §29.022, and this section is confidential and may
only be viewed by the following individuals, to the extent not limited
by the Family Educational Rights and Privacy Act of 1974 (FERPA)
or other law:

(1) astaff member [or other school district or charter school
empleyee] or a parent of a student involved in an incident described in

subsection (b)(9) of this section that is documented by a video record-
ing for which a complaint has been reported to the district or charter
school;

(2) appropriate Texas Department of Family and Protec-
tive Services personnel as part of an investigation under Texas Family
Code, §261.406;

(3) a peace officer, school nurse, administrator trained in
de-escalation and restraint techniques as provided by commissioner
rule, or a human resources staff member designated by the school dis-
trict's board of trustees or open-enrollment charter school's governing
body in response to a complaint or an investigation of an incident de-
scribed in subsection (b)(9) of this section; or

(4) appropriate Texas Education Agency or State Board for
Educator Certification personnel or agents as part of an investigation.

(1) Child abuse and neglect reporting. If a person described
in subsection (h)(3) or (4) of this section views a video recording and
has cause to believe that the recording documents possible abuse or
neglect of a child under Texas Family Code, Chapter 261, the person
must submit a report to the Texas Department of Family and Protective
Services or other authority in accordance with the local policy adopted
under §61.1051 of this title (relating to Reporting Child Abuse and
Neglect) and Texas Family Code, Chapter 261.

(j) Disciplinary actions and legal proceedings. If a person de-
scribed in subsection (h)(2), (3), or (4) of this section views a video
recording and believes that it documents a possible violation of school
district, open-enrollment charter school, or campus policy, the person
may allow access to the recording to appropriate legal and human re-
sources personnel of the district or charter school to the extent not lim-
ited by FERPA or other law. A recording believed to document a pos-
sible violation of school district, open-enrollment charter school, or
campus policy may be used in a disciplinary action against district or
charter school personnel and must be released in a legal proceeding at
the request of a parent of the student involved in the incident docu-
mented by the recording. A recording believed to document a possible
violation of school district, open-enrollment charter school, or campus
policy must be released for viewing by the district or charter school
employee who is the subject of the disciplinary action at the request of
the employee.

(k) Access rights. Subsections (i) and (j) of this section do not
limit the access of a student's parent to an educational record of the
student under FERPA or other law. To the extent any provisions in
TEC, §29.022, and this section conflict with FERPA or other federal
law, federal law prevails.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605796

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-1497
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PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE AND LOCAL SALES
AND USE TAXES

34 TAC §3.350

The Comptroller of Public Accounts proposes new §3.350, con-
cerning master recordings and broadcasts. This section is being
proposed to implement Tax Code, §151.3185 (Property Used in
the Production of Motion Pictures or Video or Audio Recordings
and Broadcasts), as amended by House Bill 2507, 84th Legis-
lature, 2015 (effective September 1, 2015), which provides an
exemption from sales and use tax for certain taxable items used
in the production of motion pictures, video and audio recordings,
and broadcasts, including certain equipment used for digital tele-
vision and digital audio broadcasting. In addition, §3.350 is being
proposed to implement Tax Code, §151.3415 (Items Sold to or
Used to Construct, Maintain, Expand, Improve, Equip, or Reno-
vate Media Production Facilities at Media Production Locations;
Report), which provides an exemption from sales and use tax for
certain taxable items purchased by a qualified person for use in
a qualified media production location.

The new section replaces repealed §3.309 of this title (relating
to Electrical Transcriptions, Recording Studios, Producers) and
repealed §3.350 of this title (relating to Motion Pictures). The
comptroller repealed both of these sections in order to simplify
the consolidation of related sections into a single section. See
(27 TexReg 9386).

Subsection (a) provides definitions of words and phrases used
in the new section. Paragraph (1) defines the term "audio
recording." This definition is derived from the definition of "sound
recording” in the United States Copyright Act, 17 U.S.C. §101.

Paragraph (2) defines the term "broadcast" in accordance with
its ordinary meaning and expands the definition to include cable
television. In other contexts, the term "broadcasting" may be lim-
ited to transmissions over frequencies that are available to the
general public. But the legislature has clarified that for purposes
of Tax Code, §151.3185, the term "broadcasting" also includes
the "production of a broadcast by or for a cable program pro-
ducer." The term "cable program producer" has more than one
reasonable interpretation. The comptroller believes that the use
of the term "cable television" in this section should be consis-
tent with the definition of "cable television service" in Tax Code,
§151.0033 ("Cable Television Service"), which covers the "distri-
bution of video programming with or without the use of wires to
subscribing or paying customers." As with the definition of "ca-
ble television service" in Tax Code, §151.0033, this definition in-
cludes the transmission of programming by means of subscrip-
tion television services delivered via satellite.

Paragraph (3) provides that "C.F.R." stands for the Code of Fed-
eral Regulations.

Paragraph (4) defines the term "C.F.R.-compliant digital audio
broadcast equipment" by reference to digital audio broadcast
stations which provide broadcast services described by 47
C.F.R. §73.403 (Digital Audio Broadcasting Service Require-
ments) and §73.404 (Interim Hybrid IBOC DAB Operation).

Paragraph (5) defines the term "C.F.R.-compliant digital televi-
sion transmission equipment" by reference to those stations re-
quired to comply with the television transmission standards in
47 C.F. R. §73.682(d) (Digital Broadcast Television Transmis-
sion Standard).

Paragraph (6) defines the term "distribute." This definition is de-
rived from the corresponding dictionary definition in the Ameri-
can Heritage College Dictionary, Fourth Edition.

Paragraph (7) defines the term "exhibit." This definition is based
on the use of the term "exhibition" in the United States Copyright
Act, 17 U.S.C. §101, which refers to the public performance of a
copyrighted work.

Paragraph (8) defines the term "license." This definition is de-
rived from the corresponding dictionary definition in the Ameri-
can Heritage College Dictionary, Fourth Edition.

Paragraph (9) defines the term "live program" to identify the
productions covered by Tax Code, §151.3185(a)(1)(B) and
(a)(2)(B) that are not covered by Tax Code, §151.3185(a)(1)(A)
and (a)(2)(A). Because Tax Code, §151.3185(a)(1)(A) and
(a)(2)(A) cover pre-recorded programs, the only additional
type of program covered by Tax Code, §151.3185(a)(1)(B) and
(a)(2)(B) is a "live" program.

Paragraph (10) defines the term "master recording." This term is
intended to encompass the statutory concept of "a motion pic-
ture or video or audio recording, a copy of which is sold or of-
fered for ultimate sale, licensed, distributed, broadcast, or other-
wise exhibited." See Tax Code, §151.3185(a)(1)(A), (2)(A). The
definition also incorporates portions of the definition of the term
"broadcasting" provided in 47 U.S.C. §153(7) (Definitions). In
addition, the definition includes the guidance provided in STAR
Accession No. 200307027L (July 23, 2003).

Paragraph (11) defines the term "media production facility"
and is assigned the same meaning as in Government Code,
§485A.002(1) (Definitions).

Paragraph (12) defines the term "motion picture recording." This
definition is derived from the definition of "motion picture" in the
United States Copyright Act, 17 U.S.C. §101.

Paragraph (13) defines the term "moving image project” and
is assigned the same meaning as in Government Code,
§485A.002(3).

Paragraph (14) defines the term "producer," which is used only
once in Tax Code, §151.3185(e) to identify the person eligible
to claim an exemption on the sale of a motion picture, video,
or audio master. Logically, the "producer" must be the original
owner of the rights that can be sold.

Paragraph (15) defines the term "qualified media production lo-
cation" and has the same meaning as in Government Code,
§485A.002(6). Because the Office of the Governor does not cur-
rently have a Music, Film, Television, and Multimedia Office, a
reference to the Texas Film Commission is used in place of that
office.

Paragraph (16) defines the term "qualified person" and has the
same meaning as in Government Code, §485A.002(7).

Paragraph (17) defines the term "Texas Film Commission" and is
provided to reference the division of the Office of the Governor of
Texas that is assigned to administer and monitor the implemen-
tation of Government Code, Chapter 485A (Media Production
Development Zones).

41 TexReg 9228

November 25, 2016 Texas Register



Paragraph (18) defines the term "video game." This definition
is derived from guidance provided in STAR Accession No.
2014059571 (May 28, 2014).

Paragraph (19) defines the term "video recording." This definition
is derived from the definition of "audiovisual works" in the United
States Copyright Act, 17 U.S.C. §101.

Subsection (b) addresses the sale and license of master record-
ings. Paragraph (1) implements Tax Code, §151.3185(e), which
exempts the sale of a master recording by its producer. Para-
graph (2) addresses sales of copies of a master recording. Para-
graph (3) explains that sales and use tax is not due on the sale of
a license to broadcast, distribute, or exhibit a master recording.

Subsection (c) lists the exemptions from Texas sales and use tax
on the purchase or use of taxable items used in the production
of master recordings and live programs, which are listed in Tax
Code, §151.3185(a) and (b).

Subsection (d) identifies certain items of tangible personal prop-
erty and certain taxable services that do not qualify for exemp-
tion under Tax Code, §151.3185. Paragraph (1) implements Tax
Code, §151.3185(c). This paragraph lists taxable items that are
subject to sales and use tax even when used in the produc-
tion of master recordings or live programs. Paragraph (2) pro-
vides additional examples. Paragraph (3) implements Tax Code,
§151.3185(d).

Subsection (e) explains that motor vehicle and trailers are ex-
empt from sales and use tax under Tax Code, Chapter 151 (Lim-
ited Sales, Excise, and Use Tax) because they are subject to mo-
tor vehicle tax. See Tax Code, §151.308 (Items Taxed by Other
Law). Although transportation equipment is excluded from the
exemption in this section, purchases and rentals of motor vehi-
cles are not subject to the sales and use tax.

Subsection (f) establishes exemptions available for the purchase
of C.F.R.-compliant digital television transmission equipment
pursuant to Tax Code, §151.3185(f). The Tax Code refers to
entities "to which 47 C.F.R. Section 73.624(b) applies." Because
47 C.F.R. §73.624(b) applies to digital television broadcast
station licensees and permittees, that is the terminology used
in subsection (f). This subsection memorializes guidance
previously provided in STAR Accession No. 200212663L
(December 30, 2002) (partially superseded on other grounds).
Paragraph (1) specifies when C.F.R.-compliant digital television
transmission equipment is exempt. Paragraph (2) explains
that qualifying equipment may be used for both analog and
digital television transmission. Paragraph (3) memorializes prior
comptroller guidance providing that an Advanced Television
Systems Committee (ATSC) encoder is exempt. Paragraph
(4) explains why equipment purchased by a cable or satellite
company is not exempt.

Subsection (g) establishes exemptions available to In-band
On-Channel (IBOC) digital audio broadcast stations that provide
broadcast services described in 47 C.F.R. §73.403 or §73.404.
This subsection implements House Bill 2507, which added
subsection (g) to Tax Code, §151.3185. Paragraph (1) speci-
fies when C.F.R.-compliant digital audio broadcast equipment
is exempt. Paragraph (2) specifies that equipment used to
transmit both over-the-air digital audio programming at no direct
charge to listeners and over-the-air digital audio programming
for a fee to listeners is exempt. Broadcast stations using IBOC
are required by 47 C.F.R. §73.403 to transmit at least one
over-the-air digital audio programing stream at no direct charge

to listeners. Paragraph (3) specifies when equipment does not
qualify for the exemption.

Subsection (h) describes the exemptions available for the repair
and maintenance of items purchased tax-free pursuant to the
exemptions in subsections (c), (f), and (g). This subsection im-
plements Tax Code, §151.3111 (Services on Certain Exempted
Personal Property). The exemption in this section extends to
the repair and maintenance of tangible personal property. Since
the statute does not provide an exemption for real property, the
repair and maintenance of tangible personal property incorpo-
rated into real property that has become real property is subject
to sales and use tax pursuant to Tax Code, §151.0101(a)(13).

Subsection (i) addresses exemptions available for natural gas
and electricity used in the production of a master recording.
Paragraph (1) implements Tax Code, §151.317(a)(2). The
statutory language limits the exemption to use of gas and
electricity by a person processing tangible personal property for
sale as tangible personal property. Consequently, it does not
cover the production of live programs. Paragraph (2) addresses
the use of natural gas and electricity for a purpose that is not
exempt. Examples of non-exempt use are provided. Paragraph
(3) explains the requirement for a predominant use study to
establish eligibility for the exemption when natural gas and elec-
tricity is used in exempt and non-exempt ways and measured
by a single meter.

Subsection (j) establishes exemptions available for qualified me-
dia production locations pursuant to Tax Code, §151.3415. Para-
graph (1) identifies persons eligible for the exemption.

Paragraph (2) provides that a taxable item is exempt based on its
purpose and use. Subparagraphs (A), (B), and (C) explain how
the equipment must be used for the exemption to apply. This
paragraph implements Tax Code, §151.3415(b).

Paragraph (3) addresses the taxability of repair and mainte-
nance services performed at a media production facility located
in a qualified media production location.

Paragraph (4) explains that the exemption is temporary. This
paragraph implements the statement in Tax Code, §151.3415(b)
that the exemption "is for a maximum of two years." As explained
in subparagraph (A), the exemption begins on the date that both
the qualified person and qualified media production location are
certified by the Texas Film Commission, pursuant to Govern-
ment Code, §485A.201. Subparagraph (B) explains that the
exemption ends on the earlier of the date on which the quali-
fied person's certification expires pursuant to Government Code,
§485A.203; the qualified media production location's certification
expires pursuant to Government Code, §485A.111; the qualified
person's certification is revoked pursuant to Government Code,
§485A.204; or the qualified media production location's certifica-
tion is revoked pursuant to Government Code, §485A.112. Sub-
paragraph (C) provides that the exemption is available for a max-
imum of two years from the date of certification of the qualified
person or the qualified media production location.

Paragraph (5) provides that each qualified person must complete
an annual report as required by Tax Code, §151.3415. Subpara-
graph (A) identifies the content which must be included in the
report. Subparagraph (B) establishes the annual report periods.
Subparagraph (C) provides a date when the reports are due to
the comptroller's office. For ease of administration, it was deter-
mined that all reports due by qualified persons shall be due on
the same date. September 30 was selected as a due date as
according to Government Code, §485A.111(c), a media produc-
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tion development zone approval and qualified media production
location designation, as long as it has not been previously re-
moved by the Texas Film Commission, remains in effect until
September 1 of the final year of the approval or designation.

Subsection (k) explains that a purchaser may issue an exemp-
tion certificate in lieu of paying sales tax to claim the exemption.
A cross-reference to §3.287 of this title (relating to Exemption
Certificates) is provided for additional information.

Subsection (I) addresses taxability of items purchased tax-free
pursuant to the exemptions available in this section and used
in a taxable manner. Paragraph (1) explains that sales or use
tax is due when taxable items purchased tax-free under the ex-
emptions in this section are used in a way that does not qualify
for the exemption. Cross-references to §3.287 of this title and
to Tax Code, §151.155 (Exemption Certificate) are provided for
guidance in calculating the tax due on the non-exempt use of an
item purchased tax-free. Paragraph (2) states that records must
be maintained to document when an item purchased tax-free is
used in a taxable manner and to document the payment of sales
or use tax due on such use.

Tom Currah, Chief Revenue Estimator, has determined that for
the first five-year period the rule will be in effect, there will be no
significant revenue impact on the state or units of local govern-
ment.

Mr. Currah also has determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be by conforming the rule to current
statutes and current agency policy. This rule is proposed un-
der Tax Code, Title 2, and does not require a statement of fiscal
implications for small businesses. There is no significant antic-
ipated economic cost to individuals who are required to comply
with the proposed rule.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

The new section is proposed under Tax Code §111.002 (Comp-
troller's Rules; Compliance; Forfeiture), which provides the
comptroller with the authority to prescribe, adopt, and enforce
rules relating to the administration and enforcement of provi-
sions of Tax Code, Title 2 (State Taxes).

The new section implements Tax Code, §151.3185 (Property
Used in the Production of Motion Pictures or Video or Audio
Recordings and Broadcasts) and Tax Code, §151.3415 (ltems
Sold to or Used to Construct, Maintain, Expand, Improve, Equip,
or Renovate Media Production Facilities at Media Production Lo-
cations; Report).

$3.350.  Master Recordings and Broadcasts.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Audio recording--The fixation of signals representing a
series of musical, spoken, or other sounds, but not including motion
pictures, by any method now known or later developed.

(2) Broadcast--For the purposes of this section only, the
dissemination of audio signals, video signals, or a combination of both
audio and video signals in the form of radio or television programming
to the public over the segment of the radio spectrum used for broad-

casting, and the exhibition of video programming with or without the
use of wires to subscribing or paying customers.

(3) C.F.R.--Code of Federal Regulations.

(4) C.FR.-compliant digital audio broadcast equip-
ment--Tangible personal property that is sold to the permittee or
licensee of an AM or FM station that commences interim hybrid
In-band On-Channel (IBOC) digital audio broadcast (DAB) pursuant
to 47 C.F.R. §73.404(a) (Interim Hybrid IBOC DAB Operation), if the
tangible personal property is necessary for the licensee or permittee to
provide the broadcast services described by 47 C.F.R. §73.403 (Digital
Audio Broadcasting Service Requirements) or 47 C.F.R. §73.404.

(5) C.F.R.-compliant digital television transmission equip-
ment--Tangible personal property that is sold to a digital television
broadcast station permittee or licensee to which 47 C.F.R. §73.624(b)
applies, if the tangible personal property is necessary for the permit-
tee or licensee to comply with 47 C.F.R. §73.682(d) (Digital Broadcast
Television Transmission Standard).

(6) Distribute--For purposes of this section only, to supply
copies of a master recording to persons who will sell, license, further
distribute, broadcast, or exhibit copies of the master recording. For
example, copies of a motion picture are distributed to movie theaters
which exhibit the motion pictures to the public for consideration.

(7) Exhibit--

(A) To play or perform a master recording or live pro-
gram at a place open to the public or at any place where a substantial
number of persons, outside of a normal circle of a family and its social
acquaintances, is gathered; or

(B) to transmit or otherwise communicate a perfor-
mance of the master recording or live program to the public by any
means, whether the members of the public capable of receiving the
performance receive it in the same place or in separate places and at
the same or different times.

(8) License--To authorize or otherwise grant legal permis-
sion to use a copy of a master recording in a limited manner, for a
limited purpose, or both. For example, the owner of a master audio
recording may license a copy of the master audio recording for use as
part of an advertising campaign in a specific geographic area for a spec-
ified period of time.

(9) Live program--Radio or television content that is not
pre-recorded and that is broadcast by a producer of cable programs or
a radio or television station licensed by the Federal Communications
Commission.

(10) Master recording--The principal media on which im-
ages, sound, or a combination of images and sound are first fixed, and
from which copies are intended to be reproduced for the purpose of
obtaining consideration from the ultimate sale, license, distribution,
broadcast, or exhibition of the copies. A master recording may be an
audio recording, motion picture recording, video recording, or a com-
bination of these.

(A) Master recordings include feature films, television
programs, television commercials, corporate films, infomercials,
recordings of live performances, musical albums, and other projects
that are intended for commercial distribution, even if commercial
distribution is very limited, such as the distribution of training or
industrial films.

(B) Master recordings do not include training videos for
in-house use, student films, wedding videos, recordings exhibited on
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social media, and other recordings not intended to be copied for com-
mercial distribution or commercial exhibition.

(C) A master recording may contain interactive soft-

(¢) Exempt items used in production.

(1) Except as provided in subsections (d) and (e) of this
section, sales and use tax is not due on the purchase or use of the fol-

ware that allows a viewer to locate, see, or hear a segment of the master

lowing items:

recording without having to see or hear the master recording in full.

(D) A master recording does not include video games

(A) tangible personal property that will become an in-
gredient or component part of a master recording or a live program;

even if the games contain recorded audio or visual sequences.

(11) Media production facility--A structure, building, or
room used for the specific purpose of creating a moving image project.

and

(B) tangible personal property or taxable services that
are necessary or essential to, and used or consumed in or during, the

The term includes but is not limited to:

(A) asoundstage and scoring stage;

(B) a production office;

(C) an editing facility, an animation production facility,
and a video game production facility;

(D) a storage and construction space; and

(E) asound recording studio and motion capture studio.

(12) Motion picture recording--A series of related images

production of a master recording or live program.

(i) Tangible personal property that is leased or
rented is eligible for exemption described in this subparagraph regard-
less of the length of the lease or rental.

(ii) Taxable items used in pre-production activities
do not qualify for the exemption under this section because they are not
used or consumed in or during the production of the master recording or
live program. Examples of equipment used in pre-production include
equipment used in gathering news prior to the beginning of a television
production and computers and software used in authoring or editing a

stored in any method now known or later developed which, when

script.

shown in succession, together with any accompanying sounds, impart
an impression of motion.

(13) Moving image project--A visual and sound produc-
tion, including a film, television program, national or multistate com-
mercial, or digital interactive media production. The term does not
include a production that is obscene, as defined by Penal Code, §43.21

(Definitions).

(14) Producer--A person who owns the original rights to a
master recording.

(15) Qualified media production location--A location in a
media production zone that has been designated by the Texas Film
Commission as a qualified media production location in accordance
with Government Code, Chapter 485A (Media Production Develop-

ment Zones).

(16) Qualified person--A person certified by the Texas Film
Commission as a qualified person under Government Code, §485A.201

(Qualified person).

(17) Texas Film Commission--The division of the Office
of the Governor of Texas, by whatever name called, that is assigned
to administer and monitor the implementation of the Media Produc-
tion Development Zone Act as provided in Government Code, Chapter
485A.

(18) Video game--An electronic game in which a player
controls images on a video screen, television, or computer monitor.

(19) Video recording--A series of related images intended
to be shown by the use of machines or devices such as projectors, view-
ers, or electronic equipment, together with any accompanying sounds,

(2) The exemption in this subsection includes, but is not
limited to:

(A) cameras, film, and film developing chemicals that
are necessary and essential to and used or consumed in the production
of a master recording or a live program;

(B) lights, props, sets, teleprompters, microphones,
digital equipment, special effects equipment and supplies, and other
equipment that is necessary and essential to and used or consumed
directly in the production of a master recording or a live program; and

(C) audio or video routing switchers located in a pro-
duction or recording studio that are necessary and essential to and used
or consumed directly in the production of a master recording or a live

program.
(d) Nonexempt items used in production.

(1) The following items do not qualify for exemption under
this section even when used in the production of a master recording or

a live program:
(A) office equipment or supplies;

(B) maintenance or janitorial equipment or supplies;

(C) machinery, equipment, or supplies used in sales or
transportation activities;

(D) machinery, equipment, or supplies used in distribu-
tion activities, unless otherwise exempted by this section;

(E) taxable items that are used incidentally in the pro-
duction of a master recording or a live program;

stored in any method now known or later developed.

(b) Master recordings.

(1) The sale of a master recording by the producer of the

(F) telecommunications equipment and services;

(G) transmission equipment, other than qualifying
C.F.R.-compliant digital television transmission equipment and quali-

master recording is exempt from sales and use tax under this section.

fying C.F.R.-compliant digital audio broadcast equipment;

(2) The sale of a copy of a master recording is taxable under
Tax Code, Chapter 151 (Limited Sales, Excise, and Use Tax) as the sale
of tangible personal property.

(3) Alicense ofall or part of the rights to a master recording
is not subject to tax under Tax Code, Chapter 151.

(H) security services;

(D motor vehicle parking services; and

(J) food ready for immediate consumption.
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(2) Examples of nonexempt items used in production in-

materials exempted under this section see §3.291 of this title (relating

clude, but are not limited to: tents for catering or staging areas; office

to Contractors).

furniture; crew jackets; flowers for dressing rooms; catering or other
food ready for immediate consumption; bodyguard services; script typ-
ing; landscape maintenance; director's chairs; gas cans; ladders; ship-
ping cases; battery chargers; mobile offices; pagers, cellular phones,

(1) Exemptions for natural gas and electricity.

(1) Natural gas and electricity used in the production of a
master recording are exempt.

and other communication equipment (except those used exclusively on
the set); telecommunications services such as mobile phone service;
waste removal (including waste that will be recycled); wardrobe racks;
and alcoholic and non-alcoholic beverages.

(3) Taxable items are not exempt under this section when

(2) Natural gas and electricity are taxable when used for a
non-exempt purpose. For example, an entertainment venue provides
beverages to customers during live performances. The venue also
makes master recordings of the live performances. The electricity
used for the beverage refrigeration equipment is not exempt; however

used in the production of a master recording for broadcast, or in the

the electricity used to power the recording equipment is exempt under

production of a live program for broadcast, if the master recording or

this subsection. Non-exempt purposes include, but are not limited to,

live program is not intended to be broadcast to either the general public

the following:

or to cable television service subscribers or paying customers.

(e) Transportation equipment. Motor vehicles, including trail-
ers and semitrailers, are subject to motor vehicle sales tax and are ex-
empt from sales and use tax imposed by Tax Code, Chapter 151 (Lim-
ited Sales, Excise, and Use Tax). For more information on the taxes
due on motor vehicles, see Subchapter F, of this chapter (Motor Vehi-
cle Sales Tax). Other types of machinery, equipment, or supplies used
in transportation activities, such as helicopters, do not qualify for ex-

(A) administrative or office operations;
(B) marketing;
(C) transportation; or

(D) warehousing.

(3) A predominant use study is required to determine the
exempt and non-exempt use of natural gas or electricity measured by

emption from sales and use tax under this section.

(f) C.F.R.-compliant digital television transmission.

(1) The purchase of C.F.R.-compliant digital television
transmission equipment by a digital television broadcast station per-
mittee or licensee is exempt from sales and use tax. The exemption

a single meter. See §3.295 of this title (relating to Natural Gas and
Electricity).

(j) Exemptions for qualified media production locations.

(1) The exemption in this subsection is available only to a
qualified person acquiring a taxable item for use at a qualified media

applies whether the equipment is used for television transmission in

production location. Information on becoming certified as a qualified

high or standard definition.

(2) Equipment that may be used for both analog and digital
television transmission is exempt if it is necessary to comply with 47
C.F.R. §73.682(d) (TV transmission standards). Transmission equip-

person or a qualified media production location is available through the
Texas Film Commission.

(2) The sale, lease, or rental of a taxable item, including
nonresidential repair or remodeling services, is exempt if the item is

ment that is not necessary for digital television transmission, or that can

used:

be used only for analog transmission, is not exempt under this section.
(3) An Advanced Television Systems Committee (ATSC)

(A) for the construction, maintenance, expansion, im-
provement, or renovation of a media production facility at a qualified

encoder is exempt.

(4) Entities that are not subject to the relevant provisions
of 47 C.F.R. Part 73 (Radio Broadcast Services), such as cable and

media production location;

(B) to equip a media production facility at a qualified
media production location; or

satellite television providers, may not make exempt purchases under
this subsection.

(g) C.F.R.-compliant digital audio broadcast equipment.

(1) The purchase of C.F.R.-compliant digital audio broad-
cast equipment by a radio broadcast station permittee or licensee is ex-

(C) for the renovation of a building or facility at a quali-
fied media production location that is to be used exclusively as a media

production facility.

(3) Repair or maintenance of tangible personal property
used to equip a media production facility at a qualified media produc-

empt from sales and use tax.

(2) Equipment used to transmit both over-the-air digital au-
dio programming at no direct charge to listeners and over-the-air digital
audio programming for a fee to listeners is exempt.

(3) Equipment used solely to transmit over-the-air digital

tion location is exempt during the exemption period described in para-
graph (4) of this subsection.

(4) The exemption in this subsection is temporary.

(A) The exemption begins when both the qualified per-
son and related qualified media production location are certified by the

audio programming for a fee to listeners is not exempt.

(h) Exemptions for repair and maintenance. Repair or mainte-
nance of tangible personal property that is exempted under this section
is also exempt, unless the tangible personal property is installed into
realty and has lost its identity as tangible personal property. For infor-
mation on the repair or maintenance of items that become real prop-
erty after installation, see §3.357 of this title (relating to Nonresiden-
tial Real Property Repair, Remodeling, and Restoration; Real Property

Texas Film Commission.

(B) The exemption ends on the earlier of:

(i) the expiration date identified in the approval doc-
uments issued for the certification of the qualified media production lo-
cation;

(i) the expiration date identified in the approval
documents issued for the certification of the qualified person; or

Maintenance). For information on new construction that incorporates

(iii) the date the certification of either the qualified
person or the qualified media production location is revoked.
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(C) In no event shall the exemption period extend for
more than two years from the earlier of the date of certification of the

(2) Records must be maintained to document the taxable
use of an item purchased tax-free, and the payment of sales and use tax

qualified person or the date of certification of the related qualified me-

due on such use.

dia production location.

(5) Reports required. Each qualified person is required to
submit a report for each qualified media production location.

(A) The report must be in the form and manner pre-
scribed by the comptroller and must contain the following information:

(i) the name, address, and comptroller-issued tax-
payer identification number of the qualified person;

(ii) the name, address, and, if applicable, comptrol-
ler-issued taxpayer identification number of the qualified media pro-
duction location;

(iii) adescription of the project or activity conducted
by the qualified person at the qualified media production location;

(iv) _the date of certification and the expiration date
of the certification of the qualified person and related qualified media
production zone as identified in the approval documents issued by the
Texas Film Commission;

(v) _astatement that no items were purchased tax-free
under the exemption in this subsection during the period covered by
the report, if applicable; or for each item purchased tax-free under this
exemption the following information:

(I) the name, address, and comptroller-issued
taxpayer identification number of the seller;

(1l)  the date of purchase;

(11l) the name or description of the item, or like

items;

(1V)  the purpose or brief explanation of how the
item, or like items, were, or are to be, used;

(V) the sales price of the item;

(VI) the lease or rental terms, if applicable; and

(Vi) the current location of the item.

(B) Report periods. The initial report covers the time
period from the date of certification of the qualified person and the re-
lated qualified media production location through August 31. For ex-
ample, if the qualified person and the related qualified media produc-
tion location received certification on April 1, the initial report period
is April 1 through August 31. Subsequent reports cover the time period
from September 1 through August 31 of the following year.

(C) The report is due September 30 each year. If the
due date falls on a Saturday, Sunday, or legal holiday, the report will
be due the next business day.

(k) Exemption certificates. The exemptions under this section
may be claimed by providing the seller with a properly completed ex-
emption certificate at the time of purchase in lieu of paying sales and
use tax. See §3.287 of this title (relating to Exemption Certificates).

() Divergent use.

(1)  When a taxable item purchased tax-free under a prop-
erly completed exemption certificate is used in a taxable manner, sales
and use tax is due. The tax is calculated based on the fair market rental
value of the tangible personal property for the period of time used in
the taxable manner. See §3.287 of this title and Tax Code, §151.155
(Exemption Certificate).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605797

Don Neal

Chief Deputy General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 403. CRIMINAL CONVICTIONS
AND ELIGIBILITY FOR CERTIFICATION
37 TAC §403.5

The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 403, Criminal Convictions and
Eligibility for Certification, concerning, §403.5, Access to Crimi-
nal History Record Information.

The purpose of the proposed amendments is to better define the
procedures for submittal of a request for early review of informa-
tion by an individual for certification.

Tim Rutland, Executive Director, has determined that for each
year of the first five year period the proposed amendments are
in effect, there will be no significant fiscal impact to state govern-
ment or local governments.

Mr. Rutland has also determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit from the passage is that the new language will clarify
the responsibilities of both the individual submitting the review
request as well as that of the agency. There will be no effect on
micro or small businesses or persons required to comply with the
amendments as proposed.

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Tim Rutland, Executive Director,
Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to info@tcfp.texas.gov. Comments will
be reviewed and discussed at a future commission meeting.

The amendments are proposed under Texas Government Code,
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and
duties; §419.032 which allows the commission to appoint fire
protection personnel; and §419.0325 which allows the commis-
sion to obtain criminal history record information.
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The proposed amendments implement Texas Government
Code, Chapter 419, §419.008, §419.032 and §419.0325.

$§403.5.  Access to Criminal History Record Information.

(a) Criminal history record. The commission is entitled to ob-
tain criminal history record information maintained by the Department
of Public Safety, or another law enforcement agency to investigate the
eligibility of a person applying to the commission for or holding a cer-
tificate.

(b) Confidentiality of information. All information received
under this section is confidential and may not be released to any person
outside the agency except in the following instances:

(1) a court order;
(2) with written consent of the person being investigated;
(3) in a criminal proceeding; or

(4) in a hearing conducted under the authority of the com-
mission.

(c) Early review. A fire department that employs a person reg-
ulated by the commission, a person seeking to apply for a beginning
position with a regulated entity, a volunteer fire department, or an indi-
vidual participating in the commission certification program may seek
the early review under this chapter of the person's present fitness to be
certified. Prior to completing the requirements for certification, the in-
dividual may request such a review in writing by following the required
procedure. [submitting the required forms and fee(s).] A decision by
the commission based on an early review does not bind the commission
if there is a change in circumstances. The following pertains to early
reviews:

(1) The commission will complete its review and notify
the requestor in writing concerning potential eligibility or ineligibility
within 90 days following receipt of all required and necessary informa-
tion for the review.

(2) A notification by the commission regarding the results
of an early review is not a guarantee of certification, admission to any
training program, or employment with a local government.

(3) A fee assessed by the commission for conducting an
early review will be in an amount sufficient to cover the cost to conduct
the review process, as provided in §437.19 of this title (relating to Early

Review Fees).

(4) An early review request will be considered incomplete
until the requestor submits all required and necessary information.
Early review requests that remain incomplete for 90 days following
receipt of the initial request will expire. If the request expires and an
early review is still desired, a new request and fee must be submitted.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 8,
2016.

TRD-201605753

Tim Rutland

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 936-3812

¢ ¢ ¢

CHAPTER 437. FEES
37 TAC §437.19

The Texas Commission on Fire Protection (the commission) pro-
poses a new section to Chapter 437, Fees, concerning, §437.19,
Early Review Fees.

The purpose of the proposed new section is to establish a fee for
conducting an early review of an individual's criminal history to
determine eligibility for certification which can devote a notable
amount of staff time depending upon an individual's record.

Tim Rutland, Executive Director, has determined that for each
year of the first five year period the proposed new section is in
effect, there will be no significant fiscal impact to state govern-
ment or local governments.

Mr. Rutland has also determined that for each year of the first
five years the proposed new section is in effect, the public ben-
efit from the passage is that individuals will know in advance if
they are eligible for certification before enrolling in a training pro-
gram or applying for certification. There will be no effect on micro
or small businesses or persons required to comply with the pro-
posal.

Comments regarding the proposal may be submitted, in writ-
ing, within 30 days following the publication of this notice in the
Texas Register to Tim Rutland, Executive Director, Texas Com-
mission on Fire Protection, P.O. Box 2286, Austin, Texas 78768
or e-mailed to info@tcfp.texas.gov. Comments will be reviewed
and discussed at a future commission meeting.

The new section is proposed under Texas Government Code,
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and
duties; §419.032 which allows the commission to appoint fire
protection personnel; and §419.0325 which allows the commis-
sion to obtain criminal history record information.

The proposed new section implements Texas Government
Code, Chapter 419, §§419.008, 419.032 and 419.0325.

$437.19.  Early Review Fees.

A non-refundable fee of $75 will be charged for each early review con-
ducted by the commission for the purpose of determining the eligibility
of a person to be certified by the commission based upon a review of
their criminal history.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 8,
2016.

TRD-201605754

Tim Rutland

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 936-3812

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
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PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 806. PURCHASES OF PRODUCTS
AND SERVICES FROM PEOPLE WITH
DISABILITIES

The Commission proposes the repeal of the following sections
of Chapter 806, relating to Purchases of Products and Services
from People with Disabilities, as follows:

General, §806.1

Definitions, §806.2

Organization, §806.3

Ethical Standards, §806.4

Open Meetings; Public Testimony and Access, §806.5

Certification and Recertification of Community Rehabilitation
Programs, §806.6

Contracting with Central Nonprofit Agencies, §806.7

Product Specifications and Exceptions, §806.8

Determination of Fair Market Value, §806.9

Consumer Information; Complaints and Resolution, §806.10
Records, §806.11

Performance Standards for a Central Nonprofit Agency, §806.12

Recognition and Approval of Community Rehabilitation Program
Products and Services, §806.13

The Commission proposes new sections to Chapter 806, relating
to Purchases of Products and Services from People with Disabil-
ities, as follows:

Subchapter A. General Provisions Regarding Purchases of
Products and Services from People with Disabilities, §806.1
and §806.2

Subchapter B. Advisory Committee Responsibilities, Meeting
Guidelines, §806.21 and §806.22

Subchapter C. Central Nonprofit Agencies, §806.31 and §806.32
Subchapter D. Community Rehabilitation Programs, §806.41
Subchapter E. Products and Services, §§806.51 - 806.53

Subchapter F. Complaints,
§806.61 and §806.62

Subchapter G. Disclosure of Records, §806.71
Subchapter H. Reports; Plans, §806.81 and §806.82
Subchapter I. Political Subdivisions, §806.91 and §806.92
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS
PART Ill. IMPACT STATEMENTS

PART IV. COORDINATION ACTIVITIES

PART |. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the amendments to the Chapter 806 rules is to
comply with the requirements of Senate Bill (SB) 212, enacted by

Vendor Protests, Resolutions,

the 84th Texas Legislature, Regular Session (2015), which abol-
ished the Texas Council on Purchasing from People with Disabil-
ities (Council). Section 29(a) of SB 212 §29(a) transferred all
former Council powers and duties to the Texas Workforce Com-
mission (Agency) to administer the Purchasing from People with
Disabilities (PPD) program effective September 1, 2015. Per
SB 212, the rules of the Texas Comptroller of Public Accounts
(comptroller) were transferred to the Agency and placed in 40
Texas Administrative Code Chapter 806.

SB 212's primary impact was the abolishment of the Council.
The Council was replaced with an advisory committee appointed
by the Commission, which serves in a different capacity.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

SUBCHAPTER A. GENERAL PROVISIONS REGARDING
PURCHASES OF PRODUCTS AND SERVICES FROM PEO-
PLE WITH DISABILITIES

The Commission proposes new Subchapter A, General Provi-
sions Regarding Purchases of Products and Services from Peo-
ple with Disabilities, as follows:

§806.1. General

New §806.1 establishes the purpose of the Purchases of Prod-
ucts and Services from People with Disabilities state use pro-
gram and names the Agency as the administering agency. The
Commission proposes to modify §806.1 to remove references to
"the Texas Council on Purchasing from People with Disabilities
(TCPPD)" and replace them with "Commission," pursuant to SB
212.

§806.2. Definitions

New §806.2(1) defines "Appreciable contribution." The Agency
proposes to replace the term "persons" with "individuals" pur-
suant to SB 212, to align with statute and the Agency's rule struc-
ture.

New §806.2(2) adds a new definition for "Advisory Committee"
pursuant to SB 212, to align with statute and the Agency's rule
structure.

New §806.2(3) defines "Central nonprofit agency." Based on a
review of the Council's rules transferred from the Comptroller,
the Agency retains this definition, replaces the term "Council"
with "Agency" per SB 212, and renumbers accordingly.

New §806.2(4) defines "Chapter 122." Based on a review of the
Council's rules transferred from the Comptroller, the Agency re-
tains this definition and renumbers accordingly.

New §806.2(5) defines "Community rehabilitation program.”
Based on a review of the Council's rules transferred from the
Comptroller, the Agency modifies this definition per SB 212 and
renumbers accordingly.

The previous §806.2(6) definition of "The Texas Council on Pur-
chasing from People with Disabilities" has been removed, as it
is no longer applicable to this chapter.

New §806.2(6) defines "Comptroller." Based on a review of the
Council's rules transferred from the Comptroller, the Agency re-
tains this definition and renumbers accordingly.

New §806.2(10) defines "State use program." Based on a re-
view of the Council's rules transferred from the Comptroller, the
Agency retains this definition, replaces the term "Council" with
"Agency" and the term "persons" with "individuals" per SB 212.
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New §806.2(11) defines "Value added." Based on a review of
the Council's rules transferred from the Comptroller, the Agency
retains this definition and replaces the term "persons" with "indi-
viduals" per SB 212.

Subchapter B. ADVISORY COMMITTEE RESPONSIBILITIES
AND MEETING GUIDELINES

The Commission proposes new Subchapter B, Advisory Com-
mittee Responsibilities, Meeting Guidelines, as follows:

§806.21. Advisory Committee

New §806.21 provides language establishing the newly formed
advisory committee, states the purpose of the advisory commit-
tee, and sets forth the responsibilities of the Agency, committee,
and Commission, pursuant to SB 212.

§806.22. Open Meetings: Public Testimony and Access

New §806.22 sets forth the requirements of the Committee to
comply with the Open Meetings Law, Open Meetings Act, and
Texas Government Code, Chapter 2001.

Subchapter C. CENTRAL NONPROFIT AGENCIES

The Commission proposes new Subchapter C, Central Nonprofit
Agencies, as follows:

§806.31. Contracting with Central Nonprofit Agencies

New §806.31 sets forth the contract requirements and responsi-
bilities of the Agency, Commission, and CNAs.

§806.32. Performance Standards and Goals for a Central Non-
profit Agency

New §806.32 sets forth the performance standards, goals, and
requirements of CNAs.

Subchapter D. COMMUNITY REHABILITATION PROGRAMS

The Commission proposes new Subchapter D, Community Re-
habilitation Programs, as follows:

§806.41. Certification and Recertification of Community Reha-
bilitation Programs

New §806.41 sets forth the criteria and requirements the Com-
mission and Agency will use to certify and recertify CRPs.

Subchapter E. PRODUCTS AND SERVICES

The Commission proposes new Subchapter E, Products and
Services, as follows:

§806.51. Product Specifications and Exceptions

New §806.51 provides language that products must meet cer-
tain specifications in order to be available for purchase by state
agencies under Texas Human Resources Code §122.014 and
§122.016.

§806.52. Determination of Fair Market Value

New §806.52 provides language that products and services are
required to be at a price determined to be the fair market price
under Texas Human Resources Code §122.007 and §122.015.

§806.53. Recognition and Approval of Community Rehabilitation
Program Products and Services

New §806.53 sets forth the criteria and requirements the Agency
will use to approve products and services to be available for pur-
chase.

Subchapter F. COMPLAINTS, PROTESTS, RESOLUTIONS

The Commission proposes new Subchapter F, Complaints, Ven-
dor Protests, Resolutions, as follows:

§806.61. Consumer Information; Complaints and Resolution

New §806.61 sets forth the process for filing complaints and du-
ties of the Agency to resolve complaints.

§806.62. Vendor Protests.

New §806.62 sets forth the process for disputing a solicitation or
award of a contract and duties of the Agency to resolve protests.

Subchapter G. DISCLOSURE OF RECORDS

The Commission proposes new Subchapter G, Disclosure of
Records, as follows:

§806.71. Records

New §806.71 sets forth the requirements and duties of the
Agency to handle records.

Subchapter H. Reports; Plans

The Commission proposes new Subchapter H, Reports; Plans,
as follows:

§806.81. Annual Financial Report

New §806.81 sets forth the requirement of the Agency to pre-
pare an annual financial report and file with the governor and
the presiding officer of each house of the legislature under Texas
Human Resources Code §122.022.

§806.82. Strategic Plan: Final Operating Plan

New §806.82 sets forth the requirement for the Agency to pre-
pare a strategic plan and a final operating plan relating to the
Agency's and Commission's activities under this chapter, as re-
quired by Texas Government Code, Chapter 2054, Subchapter
E under Texas Human Resources Code §122.024.

Subchapter |. Political Subdivisions

The Commission proposes new Subchapter |, Political Subdivi-
sions, as follows:

§806.91. Procurement for Political Subdivisions

New §806.91 sets forth the requirement for political subdivisions
to follow procurement rules as required by Texas Human Re-
sources Code §122.017, relating to procurement for political sub-
divisions.

§806.92. Political Subdivisions Excluded

New §806.92 sets forth the requirement of excluded political sub-
divisions to follow procurement rules as required by Texas Hu-
man Resources Code §122.018, relating to political subdivisions
excluded.

PART Ill. IMPACT STATEMENTS

Randy Townsend, Chief Financial Officer, has determined that
for each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.
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There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to individuals required
to comply with the rules.

There is no anticipated adverse economic impact on small or
microbusinesses as a result of enforcing or administering the
rules.

Economic Impact Statement and Regulatory Flexibility Analysis

The Agency has determined that the proposed rules will not have
an adverse economic impact on small businesses as these pro-
posed rules place no requirements on small businesses.

Doyle Fuchs, Director of Labor Market and Career Information,
has determined that there is no significant negative impact upon
employment conditions in the state as a result of the rules.

Reagan Miller, Deputy Director, Workforce Solutions, has deter-
mined that for each year of the first five years the rules are in
effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to ensure state agencies purchase prod-
ucts and services through businesses that employ people with
disabilities.

The Agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the Agency's legal au-
thority to adopt.

PART IV. COORDINATION ACTIVITIES

In the development of these rules for publication and public
comment, the Commission sought the involvement of Texas' 28
Boards. The Commission provided the concept paper regarding
these rule amendments to the Boards for consideration and
review on June 30, 2016. The Commission also conducted
a conference call with Board executive directors and Board
staff on July 8, 2016, to discuss the concept paper. During the
rulemaking process, the Commission considered all information
gathered in order to develop rules that provide clear and concise
direction to all parties involved.

Comments on the proposed rules may be submitted to TWC
Policy Comments, Workforce Policy and Service Delivery, attn:
Workforce Editing, 101 East 15th Street, Room 440T, Austin,
Texas 78778; faxed to (512) 475-3577; or e-mailed to TWCPol-
icyComments@twec.state.tx.us. Comments must be received or
postmarked no later than 30 days from the date this proposal is
published in the Texas Register.

40 TAC §§806.1 - 806.13

The rules are repealed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed repeals affect Title 4, Texas Labor Code, particu-
larly Chapters 301 and 302.

$806.1. General.

§806.2.  Definitions.
$§806.3.  Organization.
$806.4.  Ethical Standards.

$806.5.  Open Meetings, Public Testimony and Access.

§806.6.  Certification and Recertification of Community Rehabilita-
tion Programs.

$§806.7.  Contracting with Central Nonprofit Agencies.

$806.8.  Product Specifications and Exceptions.

§806.9.  Determination of Fair Market Value.

§806.10. Consumer Information; Complaints and Resolution.
$806.11.  Records.

$806.12.  Performance Standards for a Central Nonprofit Agency.
$§806.13.  Recognition and Approval of Community Rehabilitation

Program Products and Services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605767

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER A. GENERAL PROVISIONS
REGARDING PURCHASES OF PRODUCTS
AND SERVICES FROM PEOPLE WITH
DISABILITIES

40 TAC §806.1, §806.2

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.1.  General.
The Texas Workforce Commission is responsible for fulfilling the pur-
pose of Chapter 122 of the Texas Human Resources Code, which is to:

(1) further the state's policy of encouraging and assisting
individuals with disabilities to achieve maximum personal indepen-
dence by engaging in useful productive employment activities; and

(2) provide state agencies, departments, and institutions
and political subdivisions of the state with a method for achieving
conformity with requirements of nondiscrimination and affirmative
action in employment matters related to individuals with disabilities.

§806.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.
"Agency" and "Commission" are defined in §800.2 of this title, relating
to Definitions.

(1) Appreciable contribution--The term used to refer to the
substantial work effort contributed by individuals with disabilities in
the reforming of raw materials, assembly of components or packaging
of bulk products in more saleable quantities, by which value is added
into the final product offered for sale.

PROPOSED RULES November 25, 2016 41 TexReg 9237


mailto:icyComments@twc.state.tx.us

(2) Advisory committee--Advisory committee established
by the Commission as described in Texas Human Resources Code

§122.0057.

(3) Central nonprofit agency (CNA)--An agency desig-
nated as a central nonprofit agency under contract with the Agency
pursuant to Texas Human Resources Code §122.019.

(4) Chapter 122--Chapter 122 of the Texas Human Re-
sources Code, relating to Purchasing from People with Disabilities.

(5) Community rehabilitation program (CRP)--A govern-
ment or nonprofit private program operated under criteria established
by the Commission and under which individuals with severe disabili-
ties produce products or perform services for compensation.

(6) Comptroller--The Comptroller of Public Accounts.

(7) _Direct labor--All work required for preparation, pro-
cessing, and packaging of a product, or work directly relating to the
performance of a service, except supervision, administration, inspec-
tion, or shipping products.

(8) Disability--A mental or physical impairment, including
blindness that impedes a person who is seeking, entering, or maintain-
ing gainful employment.

(9) Exception--Any product or service approved for the
state use program purchased from a vendor other than a CRP because
the state use product or service does not meet the applicable require-
ments as to quantity, quality, delivery, life cycle costs, and testing
and inspection requirements pursuant to Texas Government Code
§2155.138 and §2155.069 or as described in Texas Human Resources
Code §122.014 and §122.016.

(10) State use program--The statutorily authorized man-
date requiring state agencies to purchase, on a noncompetitive basis,
the products made and services performed by individuals with dis-
abilities, which have been approved by the Agency, pursuant to
Texas Human Resources Code, Chapter 122 and which also meet the
requirements of Texas Government Code, §2155.138 and §2155.069.
This program also makes approved products and services available to
be purchased on a noncompetitive basis by any political subdivision
of the state.

(11) Value added--The labor of individuals with disabilities
applied to raw materials, components, goods purchased in bulk form
resulting in a change in the composition or marketability of component
materials, packaging operations, and/or the servicing tasks associated
with a product. Pass-throughs are not allowed; therefore, solely affix-
ing a packaging label to a commodity does not qualify.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605768

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER B. ADVISORY COMMITTEE
RESPONSIBILITIES, MEETING GUIDELINES
40 TAC §806.21, §806.22

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.21. Advisory Committee.

(a) The advisory committee (committee), as described in
Texas Human Resources Code §122.0057, shall assist the Commission

in establishing:
(1) performance goals for the program administered under
this chapter; and

(2) criteria for certifying a CRP for participation in the pro-
gram administered under this chapter.

(b) The committee shall:

(1) establish specific objectives for the program adminis-
tered under this chapter that are appropriate given the program's status
as one of several employment-related services the state offers to indi-
viduals with disabilities;

(2) develop performance measures that may be used by the
Agency to evaluate whether the program is meeting the objectives es-
tablished under paragraph (1) of this subsection; and

(3) recommend criteria for certifying CRPs for participa-
tion in the program.

(c) In developing the performance measures under subsection
(b) of this section, the advisory committee must consider the following
factors as applicable to the program administered under this chapter:

(1) The percentage of total sales revenue attributable to the
program as:

(A) paid in wages to individuals with disabilities; and

(B) spent on direct training and professional develop-
ment services for individuals with disabilities;

(2) The average hourly wage earned by an individual par-
ticipating in the program;

(3) The average annual salary earned by an individual par-
ticipating in the program;

(4) The number of individuals with disabilities participat-
ing in the program paid less than minimum wage and occupations into
which such individuals are placed;

(5) The average number of hours worked each week by an
individual with a disability who participates in the program;

(6) The percentage of individuals with disabilities who par-
ticipate in the program and who are placed into competitive positions,
including competitive management or administrative positions within
CRPs; and

(7) The percentage of work performed by individuals with
disabilities who participate in the program that is purely repackaging
labor.
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(d) The Committee shall provide input to the Commission in
adopting rules applicable to the program administered under this chap-

(d) In accordance with Texas Human Resources Code
§122.019(¢c), the Agency shall annually review services by and the

ter relating to the employment-first policies described in Texas Gov-

performance of a CNA and the revenue required to accomplish the

ernment Code §531.02447 and §531.02448.

(e) The Agency shall provide administrative support to the
Committee.

(f) The Committee is not subject to Texas Government Code,
Chapter 2110.

$§806.22.  Open Meetings: Public Testimony and Access.

The Committee, established under Texas Human Resources Code
§122.0057, is subject to the requirements of the Open Meetings
Law, Texas Government Code, Chapter 551, the Open Meetings Act,
Texas Government Code, Chapter 552, and Texas Government Code,

Chapter 2001.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605770

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER C. CENTRAL NONPROFIT
AGENCIES
40 TAC §806.31, §806.32

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.31.  Contracting with Central Nonprofit Agencies.

(a) The Agency may select and contract with one or more
CNAs and shall contract through a request for proposals for a period
not to exceed five years to perform, at a minimum, the duties set forth
in Texas Human Resources Code §122.019(a) and (b).

(b) The management fee rate charged by a CNA for its ser-
vices to a Community Rehabilitation Program (CRP) and its method
of calculation must be approved by the Commission. The maximum
management fee rate must be reviewed on an annual basis.

(c) A percentage of the management fee described in subsec-
tion (b) of this section shall be paid to the Agency and is subject to
Texas Human Resources Code §122.023. The percentage shall be set
by the Commission in the amount necessary to reimburse the general
revenue fund for direct and reasonable costs incurred by the Comptrol-
ler and the Agency in administering the Comptroller's and the Agency's
duties under this chapter, including any costs associated with providing
support to the Committee.

program. The purpose of the review shall be to determine whether a
CNA has complied with statutory requirements, contract requirements,
and performance standards set forth in §806.32 of this title (relating to
performance standards for a CNA).

(e) Following the review of a CNA as required by Texas Hu-
man Resources Code §122.019(d), the Agency may approve the per-
formance of the CNA and the continuation of the contract through its
termination date.

(f) For the effective administration of this chapter, the CNA
will provide to the Agency, no later than 15 days after the end of each
federal fiscal quarter, the following information regarding CRPs that
have contracted with the CNA:

(1) For CRPs:

(A) acollective executive summary of the CRPs annual
state use program evaluations;

(B) the number of individuals with disabilities, accord-
ing to their type of disability, who are employed in CRPs participat-
ing in the programs established by this chapter or who are employed
by businesses or workshops that receive supportive employment from
CRPs;

(C) the amount of annual wages paid to an individual
participating in the program in a format determined by the Agency;

(D) a summary of the sale of products offered by the

CRPs;
(E) alist of products and/or services offered by a CRP;

(F) the geographic distribution of CRPs;

(G) the number of individuals without disabilities who
are employed in CRPs under this chapter; and

(H) the average and range of weekly earnings for indi-
viduals with disabilities and individuals without disabilities who are
employed in CRPs under this chapter; and

(2) from each CRP data on individual outplacement or sup-
ported employment to include:

(A) the number of individuals in outplacement employ-

ment;

(B) the hourly wage range;

(C) the range of hours worked; and

(D) the number of individuals with disabilities em-
ployed, listed by primary type of disability.

(g) In accordance with Texas Human Resource Code
§122.019(¢c) and §122.019(d), a CNA will provide or make available

to the Agency:
(1) quarterly reports for each calendar quarter of its con-

tract of sales of products or services, wages paid and hours worked by
individuals with disabilities for CRPs participating in the state use pro-

gram;

(2) quarterly reports for each calendar quarter listing CRPs
that do not meet criteria for participation in the state use program and
the reasons that each CRP listed does not meet the criteria;

(3) at least once a year by October 31, and prior to any
review and/or renegotiation of the contract:
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(A) an updated marketing plan;

(B) a proposed annual budget with estimated sales,
commissions, and expenses;

(C) aprogram budget with details on how the expected
revenue and expenses will be allocated to directly support and expand
the state use program and other programs that expand direct services

(2) soliciting and considering public comment; and

(3) reviewing documentation provided by a CNA, CRP, or
the public in support or opposition of a proposed management fee rate

change.

(n) Anindividual may not operate a CRP and at the same time
contract with the Agency as a CNA.

and/or the enhancement of employment opportunities for individuals
with disabilities; and

(D) an audited annual financial statement that shall in-
clude information on FDIC coverage of all cash balances, earnings at-

$806.32.  Performance Standards and Goals for a Central Nonprofit

Agency.
(a) A CNA shall meet performance standards in carrying out

the terms and conditions of the contract.

tributed to the management fee for the state use program, accounts re-
ceivable, cash reserves, line of credit borrowings, interest payments,
bad debt, administrative overhead and any detailed supporting docu-
mentation requested by the Agency;

(4) quarterly reports of categories of expenditures in re-
porting format approved by the Agency;

(5) records in accordance with Texas Human Resources
Code §122.009(a) and §122.0019(d) for audit purposes, consistent with
Texas Government Code, Chapter 552, the "Public Information Act";
and

(6) any other information the Agency requests as set forth
in this chapter.

(h) Duties of a CNA include, but are not limited to, those listed

(b) Operating pursuant to statute and rules, a CNA must man-
age and coordinate the day-to-day operation of the state use program
including, but not limited to, the following activities:

(1) Increase employment opportunities for individuals with
disabilities by promoting employment counseling and placement ser-
vices provided by CRPs;

(2) Increase employment opportunities for individuals with
disabilities by researching new products, services, and markets; im-
proving existing products and services; and reporting to the Agency on
a quarterly basis the status of these activities;

(3) Provide superior customer relations by monitoring cus-
tomer satisfaction with products and services, responding to customer
complaints within one business day or less, and reporting to the Agency

in Texas Human Resources Code §122.019(a).

(1) The services of a CNA may include marketing and market-
ing support services, such as those identified in §122.019(b). Other
duties as designated by the Agency may include:

(1) establishing a payment system with a goal to pay CRPs
within fourteen (14) to twenty-one (21) calendar days, but not less than
thirty (30) days of completion of work and proper invoicing;

(2) resolving contract issues and/or problems as they arise
between the CRPs and customers of the program, referring those that
cannot be resolved to the Agency;

(3) maintaining a system that tracks and monitors product
and service sales; and

(4) tracking and reporting quality and delivery times of
products and services.

(j) Eachyear by October 31, a CNA will establish performance

on a quarterly basis the level of consumer satisfaction for each CRP,
based on complaints as to products or services provided, with a goal
of incurring no more than five complaints per year that have not been
resolved to customer satisfaction;

(4) Provide quarterly regional information workshops to
promote the state use program throughout the year and across the state;

(5) Provide training programs to CRPs on the requirements
to participate in the state use program, governmental contracting, and
procurement procedures and laws;

(6) Resolve contract issues and/or problems as they arise
between the CRPs, the CNA, and/or customers, referring those that
cannot be resolved to the Agency and submitting quarterly status re-
ports on issues and referrals;

(7) Provide an annual report that includes the CNA's au-
dited financial statements, an updated strategic plan, and an updated
projected schedule of expenses that details how the management fee

goals for the next fiscal year in support of objectives set by the Com-

is being allocated to directly support the state use program and what

mission in §806.21(h).
(k) The Agency may terminate a contract with a CNA if the
Agency:

(1) finds substantial evidence of the CNA's noncompliance
with contractual obligations or of conflict of interest as defined by fed-
eral and state laws; and

(2) has provided at least 30 days written notice to that CNA

amount of funds are being devoted to expanding direct services to pro-
grams that enhance the lives of individuals with disabilities and what
percentage of funds will be used for administrative overhead, such as
salaries;

(8) Demonstrate compliance with state and federal tax laws
and payroll laws by submitting quarterly reports of sales and taxes paid
to the Texas Comptroller of Public Accounts and the Internal Revenue
Service (IRS);

of the termination of the contract.

() The Agency may request an audit by the state auditor of:

(9) Maintain a system in accordance with generally ac-
cepted accounting principles that will record information related to

(1) the management fee set for any CNA; or

(2) the financial condition of any CNA.

(m) The Commission must annually review the management

purchase orders, invoices, and payments to each CRP to facilitate the
preparation and submission of the annual report;

(10) Create a database of state agency and political subdi-
vision purchases to promote sales of state use program products and

fees the CRPs are charged by the CNAs. The annual review process

services;

includes:

(1) sending notice to affected parties, including CNAs;

(11)  Conduct business ethically and submit detailed reports
on a quarterly basis of any conflicts between the CRPs and the CNA;
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(12) Create and maintain automated tracking and monitor-
ing of product/service sales and submit quarterly reports to the Agency

(d) An applicant for CRP certification must be a government
or nonprofit private program operated under criteria established by the

regarding delivery turnaround times and contract performance for each

Commission and under which individuals with severe disabilities pro-

CRP;

(13) Respond to inquiries about individual sales and/or to-
tal sales within five business days or sooner and submit quarterly re-
ports regarding the number of inquiries and average response time in
conjunction with the report described in paragraph (11) of this subsec-
tion;

(14) Maintain knowledge of governmental contracting and
procurement processes and laws;

(15) Provide general administration of the state use pro-

duce products or perform services for compensation.
(e) A certified CRP must:

(1) maintain payroll, human resource functions, account-
ing, and all relevant documentation showing that the employees who
produce products or perform services under the state use program are
individuals with disabilities;

(2) ensure that documentation includes approved disability
determination forms that shall be subject to review at the request of
the Agency or the CNA under authority from the Commission, with

gram with performance criteria and timely submission of reports re-

adherence to privacy and confidentiality standards applicable to such

quired by these rules;

(16) Monitor CRP compliance and promptly report viola-
tions to the Agency, offering assistance as needed to achieve compli-

CRP and employee records; and

(3) maintain and dispose of records or documents required
by the Agency, including contracts with other entities, in accordance

ance; and

(17) Maintain and dispose of records in accordance with
the laws and directives set forth by the Agency and submit any or all
records requested within three weeks of the request. Disclosure to the

with generally accepted accounting principles, and all laws relevant to
the records.

(f) _An applicant for certification must submit a completed ap-
plication and the required documents to the Agency through the CNA

public of any and all CNA records shall be subject to the Public Infor-

for the state use program. Upon receipt, the CNA will verify the com-

mation Act.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605771

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER D. COMMUNITY
REHABILITATION PROGRAMS
40 TAC §806.41

The new rule is proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.41.  Certification and Recertification of Community Rehabilita-

tion Programs.
(a) No applicant for certification may participate in the state
use program prior to the approval of certification.

(b) The Commission may recognize programs that are accred-
ited by nationally accepted vocational rehabilitation accrediting orga-
nizations and approve CRPs that have been approved by a state's ha-
bilitation or rehabilitation agency.

(¢) The Commission may delegate the administration of the
certification process for CRPs to a CNA.

pleteness and accuracy of the application. No application will be con-
sidered without the following documents:

(1) Copy of the IRS nonprofit determination under §501(c),
when required by law;

(2) Copy of the Articles of Incorporation issued by the Sec-
retary of State, when required by law;

(3) List of the board of directors and officers with names,
addresses, and telephone numbers;

(4) Copy of the organizational chart with job titles and

names;

(5) Proof of current insurance coverage in the form of a
certificate of insurance specifying each and all coverages for the CRP's
liability insurance, auto insurance for vehicles owned or leased by the
CRP for state use contract purposes, and workers' compensation insur-
ance coverage or legally recognized equivalent coverage, if applicable.
Such insurance shall be carried with an insurance company authorized
to do business in the State of Texas, and written notice of cancellation
or any material change in insurance coverage will be provided to the
CNA 10 business days in advance of cancellation or change;

(6) Fire inspection certificate issued within one year of the
formal consideration of the CRP application, if required by city, county,
or state regulations, for each location where customers will be served
or where individuals with disabilities will be employed, or a statement
of unavailability from the appropriate city, county, or state entity;

(7) Copy of the building inspection certificate or certificate
of occupancy, if required by city, county, or state regulations, for each
location where customers will be served or where individuals with dis-
abilities will be employed, or a statement of unavailability from the
appropriate city, county, or state entity;

(8) Copy of the wage exemption certificate (WH-228) if
below minimum wages will be paid to customers or to individuals with
disabilities who will be employed, and a statement of explanation of
circumstances requiring subminimum wages; and

(9) Notarized statement that the CRP agrees to maintain
compliance with the requirement that at least 75 percent of the CRP's
total hours of direct labor, for each contract, necessary to perform ser-
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vices or reform raw materials, assemble components, manufacture, pre-

bility to participate in the state use program and/or revocation of certi-

pare, process and/or package products will be performed by individuals

fication.

with documented disabilities consistent with the definition set forth in
this chapter. If a CRP intends to seck a waiver from the 75 percent
requirement of the CRP's total hours of direct labor for a contract, the
waiver request must be submitted with the application for approval.

(g) The Agency shall review each complete application and

(o) The Commission, the Agency, individual members, the
State of Texas, or any other Texas state agency will not be responsi-
ble for any loss or losses, financial or otherwise, incurred by a CRP
should its product or services not be approved for the state use pro-
gram as provided by law.

all required documentation and, if acceptable, forward its recommen-
dations to the Commission for approval. Once approved, the Agency
will notify the CRP in writing and assign the CRP a certification num-
ber.

(h) A CRP may protest a recommendation of non-approval
pursuant to the Agency's appeal process in §806.61.

(i) To continue in the program, each CRP must be recertified
by the Commission every three years. The recertification process re-
quires submission of all previously requested documentation, a review
of reports submitted to the CNA, and a determination that the CRP has
maintained compliance with the stated requirements of the state use
program. The Commission shall establish a schedule for the recertifi-
cation process and the CNA shall assist each CRP as necessary to attain
recertification. The CRP, after notification, shall submit within 30 days
the application for recertification and required documents to the CNA.
If the CRP fails to do so, the Agency may request a written explana-
tion and/or the appearance of a representative of the CRP before the
Agency. If the CRP fails to respond in a timely manner, the Agency
may consider the suspension of all state use program contracts until
the recertification process has been completed and approval has been
attained.

(j) The CRP shall submit quarterly wage and hour reports to
the CNA. These reports are due no later than the last day of the month
following the end of the quarter. If the CRP fails to submit reports on
time, the Agency may request a representative of the CRP to appear
before the Agency. The Agency may consider the suspension of the
CRP's state use program contracts if compliance is not achieved in a

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605772

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER E. PRODUCTS AND SERVICES
40 TAC §§806.51 - 806.53

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.51.  Product Specifications and Exceptions.

consistent and timely manner.

(k) CRPs shall maintain compliance with the state use program

(a) A product manufactured for sale through the Comptroller
to any office, department, institution or agency of the state shall be

regarding percentage requirements related to administrative costs, sup-

manufactured or produced according to specifications developed by the

ply costs, wages, and hours of direct labor necessary to perform ser-

Comptroller. If the Comptroller has not developed specifications for

vices and/or produce products. Compliance will be monitored by the

a particular product, the production shall be based on commercial or

CNA and/or the Agency, and violations will be reported promptly to

federal specifications in current use by the industry.

the Agency. A violation will result in a warning letter from the CNA
or Agency, which will then offer assistance as needed to achieve com-
pliance. A CRP that fails to meet compliance requirements, without
a waiver from the Agency, for two quarters in any four-quarter pe-
riod, shall submit a written explanation and a representative of the CRP
will be requested to appear before the Agency. State use program con-

(b) Requisitions for products and/or services required by state
agencies are processed by the Comptroller according to Comptroller
rules.

(c) An exception from subsection (a) of this section may be
made in any case as follows:

tracts may be suspended and/or certification revoked if compliance is
not immediately and consistently maintained. To attain reinstatement,
the CRP must apply for recertification following the procedures out-
lined in this chapter.

() The Agency may review or designate a CNA or third party
to review any CRP participating in the state-use program to verify com-
pliance with the requirements outlined in this chapter.

(m) A CRP must not serve, in whole or part, as an outlet or
front for any entity whose purpose is not the employment of individuals
with disabilities.

(n) A CRP shall promptly report any conflict of interest or re-

(1) Under the rules of the Comptroller, the product and/or
service so produced or provided does not meet the reasonable require-
ments of the office, department, institution, or agency; or

(2) The requisitions made cannot be reasonably complied
with through provision of products and/or services produced by indi-
viduals with disabilities.

(d) Anoffice, department, institution, or agency may not evade
purchasing products and/or services produced or provided by individ-
uals with disabilities by requesting variations from standards adopted
by the Comptroller when the products and/or services produced or pro-
vided by individuals with disabilities, per established standards, are

ceipt of benefit or promise of benefit to the Agency. The Agency will

reasonably adapted to the actual needs of the office, department, insti-

consider such reports on an individual basis. Verified instances of con-

tution, or agency and comply with Texas Government Code §2155.138

flict of interest by a CRP may result in suspension of the CRP's eligi-

and §2155.069.
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(e) The Comptroller shall provide the Agency with a list of

cent of the hours of direct labor for each contract, necessary to perform

items known to have been purchased under the exceptions provided

a service, must be performed by individuals with disabilities;

in subsection (c) of this section monthly, in the format adopted by the
Agency.

() The Agency shall review submitted state agency exception

(4) The Agency may establish a different percentage if the
Agency determines that a percentage greater than the 75 percent for the
offered service is reasonable based on consideration of factors, includ-

reports made available by the Comptroller that list purchase products

ing, but not limited to:

or services available from a CNA or CRP under this chapter, but pur-
chased from another business that is not a CNA or CRP under this chap-
ter.

(g) The Agency shall coordinate with the employee designated
by each state agency to assist in attaining future compliance with this
chapter, when an agency makes and reports an unjustified purchase or

(A) past practices in a particular area;

(B) whether other CRPs providing the same or similar
services have achieved the 75 percent requirement; and

(C) whether the Commission has established a policy
goal to encourage employment of individuals with disabilities in a par-

purchases of a product available under the programs authorized under

ticular field.

this chapter.
$§806.52.  Determination of Fair Market Value.

(a) Pursuant to Texas Human Resources Code, Chapter 122
and Texas Government Code §2155.138, a suitable product and/or ser-
vice that meets applicable specifications established by the state or its
political subdivisions and that is available within the time specified
must be procured from a CRP at the price determined by the Commis-
sion to be the fair market price under Texas Human Resources Code
§122.007.

(b) The Agency shall review products, services, and price re-
visions submitted by the CNA on behalf of participating or prospective
CRPs. Due consideration shall be given to the factors set forth in Texas
Human Resources Code §122.015, as well as to the extent applicable,
the amounts being paid for similar articles in similar quantities by state
agencies purchasing the products or services not in the state use pro-

gram.
(c) The Agency may also consider other criteria as necessary

to determine the fair market price of the products and/or services, in-
cluding, but not limited to:

(1) changing market conditions;

(2) frequency and volume of past state purchases of the par-
ticular products and/or services offered;

(3) request from a state agency that a CRP develop and pro-
vide a particular product and/or service;

(4) value added necessary to maximize the employment of
people with disabilities; and/or

(5) quality comparison between similar products and/or

(5) Any necessary subcontracted services shall be per-
formed to the maximum extent possible by other CRPs and in a manner
that maximizes the employment of individuals with disabilities.

(b) A CRP must comply with the following requirements to
obtain approval from the Commission for state use products:

(1) Atleast 75 percent of the hours of direct labor, for each
contract, necessary to reform raw materials, assemble components,
manufacture, prepare, process and/or package a product, must be
performed by individuals with disabilities;

(2) Appreciable contribution and value added to the prod-
uct by individuals with disabilities must be determined to be substantial
on a product-by-product basis, based on requested documentation pro-
vided to the Agency upon application for a product to be approved for
the state use program; and

(3) The Agency may establish a different percentage if the
Agency determines that a percentage greater than the 75 percent for the
offered product is reasonable based on consideration of factors, includ-
ing, but not limited to:

(A) past practices in a particular area;

(B) whether other CRPs providing the same or similar
products have achieved the 75 percent requirement;

(C) whether the Commission has established a policy
goal to promote workplace integration for individuals with disabilities;
and

(D) whether the Commission has established a policy
goal to encourage employment of individuals with disabilities in a par-
ticular field.

services.

(d) The Comptroller shall provide the Agency with the infor-
mation and resources necessary for the Agency to comply with this

(c) The rules governing the approval of products to be offered
by a CRP apply to all items that a CRP proposes to offer to state agen-
cies or political subdivisions, regardless of the method of acquisition by

section.

§806.53.  Recognition and Approval of Community Rehabilitation
Program Products and Services.

(a) A CRP desiring to provide services under the state use pro-
gram must comply with the following requirements to obtain approval
from the Commission:

(1) A minimum of 35 percent of the contract price of the
service must be paid to the individuals with disabilities who perform
the service in the form of wages and benefits;

(2) Supply costs for the service must not exceed 20 percent
of the contract price of the service;

(3) Administrative costs allocated to the service must not
exceed 10 percent of the contract price for the service. At least 75 per-

the agency, whether by sale or lease. A CRP must own any product it
leases. A proposal by a CRP to rent or lease a product to a state agency
is a proposal to offer a product, not a service, and the item offered must
meet the requirements of these rules. If the product is offered for lease
by the CRP, the unit cost of the product, for purposes of applying the
standards set forth in these rules, is the total cost to the state agency of
leasing the product over its expected useful life.

(d) Raw materials or components may be obtained from com-
panies operated for profit, but a CRP must own any product that it offers
for sale to state agencies or political subdivisions through the state use
program and make an appreciable contribution to the product that ac-
counts for a substantial amount of the value added to the product.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605773

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER F. COMPLAINTS, VENDOR
PROTESTS, RESOLUTIONS
40 TAC §806.61, §806.62

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.61. Consumer Information; Complaints and Resolution.

(a) Complaints regarding matters under the Agency's jurisdic-
tion, in accordance with Texas Human Resources Code, Chapter 122,
shall be made in writing and addressed to the Agency for review and
determination.

(b) The Agency shall maintain an information file regarding
each complaint.

(c) Ifawritten complaint is filed with the Agency, the Agency,
at least as frequently as quarterly and until final disposition of the com-
plaint, shall notify the parties to the complaint of the status of the com-
plaint unless the notice would jeopardize an undercover investigation.

(d) The Agency shall provide to the individual filing the com-
plaint, and to each individual who is a subject of the complaint, a copy
of the Agency's policies and procedures relating to complaint investi-
gation and resolution.

(e) Any product or service may be removed or temporarily sus-
pended from the state use program after review and/or investigation of
a filed complaint, if the Agency determines that a CRP is:

(1) providing products that fail to meet specifications;

(2) failing to make a delivery as promised;

(3) making unauthorized substitutions;

(4) misrepresenting merchandise;

(5) failing to make satisfactory adjustments when required,

(6) taking unethical actions; or

(7) _non-complying with other Agency rules or contract.

(g) Complaints shall be resolved by the Agency.
$806.62.

Vendor Protests.

(a) A protest shall be made in writing and received by the
Agency within 10 working days after the protesting party knows, or
should have known, of the occurrence of the action that is protested.

(b) A protest must include:

(1) a precise statement of the relevant facts;

(2) astatement of any issues (of law or fact) that the protest-
ing party contends must be resolved; and

(3) a statement of the argument and authorities that the
protesting party offers in support of the protest.

(c) A statement that copies of the protest have been mailed or
delivered to the using entity and all other identifiable interested parties
must be included. The program manager may settle and resolve the
dispute over the solicitation or award of a contract at any time before
the matter is submitted on appeal to the deputy executive director.

(d) If the protest is not resolved by mutual agreement, the
program manager shall issue a written determination that resolves the

protest.

(e) The protesting party may appeal a written determination by
the program manager to the deputy executive director.

(f) The Agency shall maintain all documentation on the pur-
chasing process that is the subject of a protest or appeal in accordance
with the retention schedule of the Texas Department of Procurement
and Support Services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605774

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs

Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER G. DISCLOSURE OF
RECORDS
40 TAC §806.71

The new rule is proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rule affects Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.71.  Records.

(f) A product or service that has been temporarily suspended
may be reinstated by promptly correcting the reason(s) for suspension.

(a) The Agency shall access financial or other information and
records from a CNA or a CRP if the Agency determines the informa-

A failure to make the necessary correction promptly may result in the

tion and records are necessary for the effective administration of this

termination of the CRP's contract with the CNA.

chapter and rules adopted under this chapter.
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(b) Information and records must be obtained under subsection
(a) of this section in recognition of the privacy interest of individuals

(2) the amount of annual wages paid to a person participat-
ing in the program;

employed by CNAs or CRPs. The information and records may not be
released or made public on subpoena or otherwise, except that release

may be made:
(1) for statistical purposes, but only if a person is not iden-

tified;

(2) with the consent of each person identified in the infor-

(3) asummary of the sale of products offered by a CRP;

(4) alist of products and services offered by a CRP;

(5) the geographic distribution of the CRPs;

(6) the number of individuals without disabilities who are
employed in CRPs under this chapter; and

mation released; or

(3) regarding a compensation package of any CNA em-

(7) the average and the range of weekly earnings for indi-
viduals with disabilities and individuals without disabilities who are

ployee or subcontractor if determined by the Commission to be rele-

employed in CRPs under this chapter.

vant to the administration of this chapter.

(¢) Norecords belonging to a CNA or a CRP may be accessed
or released to anyone, including advisory committee members, outside
entities, and individuals, unless disclosure is required under the Texas
Public Information Act.

(d) The Agency or a CNA shall inspect a CRP for compliance
with certification criteria established under Texas Human Resources

Code §122.013(c).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605775

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs

Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER H. REPORTS; PLANS
40 TAC §806.81, §806.82

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

$806.81.
(a) On or before November 1 of each year, the Agency shall

Annual Financial Report.

$806.82.  Strategic Plan,; Final Operating Plan.

The Agency shall prepare a strategic plan and a final operating plan
relating to the Commission's activities under this chapter, as required
by Texas Government Code, Chapter 2054, Subchapter E.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605776

Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER I. POLITICALSUBDIVISIONS
40 TAC §806.91, §806.92

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide the Texas Workforce Commis-
sion with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules affect Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

§806.91.  Procurement for Political Subdivisions.

Political subdivisions shall follow procurement rules as required by
Texas Human Resources Code §122.017, relating to procurement for
political subdivisions.

§806.92.  Political Subdivisions Excluded.

prepare an annual financial report in the form prescribed by Texas Gov-
ernment Code §2101.011, relating to the Commission's activities, and
Texas Human Resources Code §122.022 relating to reports, and file the
report with the governor and the presiding officer of each house of the
legislature.

(b) As part of the report filed under subsection (a) of this sec-
tion, the Agency shall provide:

(1) the number of individuals with disabilities, by type of
disability, who are employed in CRPs participating in the programs es-
tablished by this chapter or who are employed by businesses or work-
shops that receive supportive employment from CRPs;

Excluded political subdivisions shall follow procurement rules as re-
quired by Texas Human Resources Code §122.018, relating to political
subdivisions excluded.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 9,
2016.

TRD-201605777
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Patricia Gonzalez

Deputy Director, Workforce Development Division Programs
Texas Workforce Commission

Earliest possible date of adoption: December 25, 2016

For further information, please call: (512) 475-0829

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 10. TEXAS DEPARTMENT OF
MOTOR VEHICLES

CHAPTER 218. MOTOR CARRIERS

The Texas Department of Motor Vehicles (department) proposes
amendments to Chapter 218, Motor Carriers, Subchapter A:
§218.2, Definitions; Subchapter B: §218.13, Application for Mo-
tor Carrier Registration; Subchapter C: §218.31, Investigations
and Inspections of Motor Carrier Records; and §218.32, Motor
Carrier Records; Subchapter E: §218.52, Advertising; §218.53,
Household Goods Carrier Cargo Liability; §218.56, Proposals
and Estimates for Moving Services; §218.59, Inventories;
218.60, Determination of Weights; and §218.61, Claims.

EXPLANATION OF PROPOSED AMENDMENTS

Transportation Code, §643.155, requires the department to ap-
point a rules advisory committee (advisory committee) consist-
ing of representatives of the public, the department, and motor
carriers transporting household goods. The rules advisory com-
mittee is required to examine rules adopted by the department
under §643.153(a) and (b) and make recommendations to the
department on modernizing and streamlining the rules. The ad-
visory committee made recommendations to the department af-
ter meeting four times to discuss and examine the rules. The
majority of the proposed amendments resulted from the advi-
sory committee's recommendations to the department.

Amendments are proposed to §218.2 to add definitions for the
terms "advertisement" and "print advertisement," which are regu-
lated to protect the shippers (consumers). Amendments renum-
ber the remaining terms. Also, an amendment to the existing
term "household goods carrier" clarifies that the term applies to
all motor carriers that transport household goods for compen-
sation, regardless of the size of the vehicle. Further, the defini-
tion for the term "manager" was deleted because the proposed
amendments delete this term from Chapter 218.

An amendment is proposed to §218.13 to require an application
for registration by a household goods carrier to include a tariff.
This proposed amendment helps to protect the consumers by
ensuring a tariff is on file before the household goods carrier be-
gins to transport household goods for compensation. The tariff
lists the maximum rates the household goods carrier can charge
the consumer. According to the Better Business Bureau (BBB)
representative on the advisory committee, the second most fre-
quent complaint they receive from consumers regarding house-
hold goods carriers is that the price at the end of the move is dif-
ferent than the verbal quote. The BBB representative also stated
they will not accredit a household goods carrier until the carrier
is registered with the department. If the BBB has not accredited
a household goods carrier, a consumer may be less likely to do
business with that carrier.

An amendment to §218.13 clarifies that the director's conditional
acceptance of an application does not authorize the applicant to

operate as a motor carrier. This proposed amendment helps
protect consumers from motor carriers that may incorrectly think
they can operate as a motor carrier if the director has condition-
ally accepted an application.

Amendments to §218.31 clarify that employees of the depart-
ment are certified as department investigators and may conduct
investigations and inspect records under Transportation Code,
Chapters 643 and 645. Amendments further specify the time,
location, and notification requirements for the investigations and
inspections. Conforming amendments are proposed throughout
Chapter 218 to use the term "department investigator.”

Amendments to §218.32 delete unnecessary language regard-
ing household goods carrier's records and clarify that all records
must be prepared and maintained in a complete and accurate
manner. Also, an amendment clarifies that out-of-state motor
carriers may maintain the required records at a business location
in Texas, rather than at its principal place of business in Texas.

Amendments to §218.52 modify the requirements for household
goods carrier advertisements, including the specific require-
ments for print advertisements and websites. Amendments
also delete outdated language and modify the requirements
regarding the identifying markings on household goods carrier's
vehicles. The amendments require a household goods carrier
that is operating vehicles under a short-term lease to display the
name of the carrier and the carrier's certificate of registration
number on both sides of the vehicle. The markings help to
protect consumers by enabling law enforcement officers and the
department's investigators to quickly identify vehicles involved in
the transportation of household goods. In addition, the markings
help the consumer in identifying the household goods carrier.

Amendments to §218.53 clarify the amount of and the method
of calculating a carrier's liability for loss or damage of cargo. Ac-
cording to the BBB representative on the advisory committee,
the third most frequent complaint they receive from consumers
regarding household goods carriers is that the consumer does
not understand how the liability works.

An amendment to §218.56 removes the language that prohibits
a motor carrier from including the following in a proposal be-
cause this language is inconsistent with current practice: the
name, logo, or motor carrier registration number of any other
motor carrier. An amendment also clarifies that proposals based
on hourly rates are required to state the maximum amount the
consumer could be required to pay for the listed transportation
and related services. According to one of the household goods
carrier representatives on the advisory committee, some house-
hold goods carriers believe the current rules do not require a
proposal based on hourly rates to state the maximum amount
the consumer could be required to pay. According to the BBB
representative on the advisory committee, the second most fre-
quent complaint they receive from consumers regarding house-
hold goods carriers is the price at the end of the move is dif-
ferent than the verbal quote. This clarification helps to protect
consumers by making it clear that any proposal must state the
maximum amount the consumer could be required to pay.

Amendments to §218.59 modify the requirements regarding in-
ventories prepared by agreement between the motor carrier and
the consumer to give the parties the flexibility they need for each
move. Amendments clarify that a consumer's agent may sign an
inventory for the consumer at origin and designation.

Amendments to §§218.59, 218.60, and 218.61, respectively, al-
low the inventory to be prepared in an electronic format, allow

41 TexReg 9246 November 25, 2016 Texas Register



weight tickets to be in an electronic format, and allow a claim
and an acknowledgment of a claim to be filed in an electronic
format. These amendments expressly allow the consumer and
the household goods carrier to benefit from the convenience of
modern technology.

Amendments to §218.61 also add clarifying language.

Proposed amendments are made throughout Chapter 218
to revise terminology for consistency with other department
rules and with current department practice. Nonsubstantive
amendments are proposed to correct grammar throughout the
proposed amended sections.

FISCAL NOTE

Linda M. Flores, Chief Financial Officer, has determined that for
each of the first five years the proposed amendments are in ef-
fect, there will be no significant fiscal implications for state or
local governments as a result of enforcing or administering the
proposed amendments.

William P. Harbeson, Director of the Enforcement Division,
has certified that there will be no significant impact on local
economies or overall employment as a result of enforcing or
administering the proposed amendments.

PUBLIC BENEFIT AND COST

Mr. Harbeson has also determined that for each year of the first
five years the amendments are in effect, the public benefits an-
ticipated as a result of enforcing or administering the amend-
ments will be to: 1) provide more protection for the consumers;
2) modernize the rules; and 3) streamline the rules. There are no
anticipated economic costs for persons required to comply with
the amendments as proposed, other than the proposed amend-
ments to §218.52.

SMALL AND MICRO-BUSINESS IMPACT ASSESSMENT

Pursuant to Government Code, Chapter 2006, the department
anticipates a potential adverse economic effect on small busi-
nesses and micro-businesses if the proposed amendments to
§218.52 are adopted.

There may be anticipated economic costs for persons required
to comply with the proposed amendments to §218.52 regard-
ing required language on the household goods carriers' Internet
website to the extent the website does not currently list the car-
rier's name or does not list the required information on the page
that is specific to Texas intrastate household goods operations.

There may be anticipated economic costs for persons required
to comply with the proposed amendments to §218.52 regarding
the identifying markings on household goods carriers' vehicles
that are not already governed by Transportation Code, Chap-
ter 642, which requires identifying markings on certain vehicles.
Section 218.52 does not currently require the identifying mark-
ings on power units operated under a short-term lease. The pro-
posed amendments require the household goods carrier or its
agent to include the identifying markings on power units operated
under a short-term lease; however, the proposed amendments
also delete the requirement to display the identifying markings
on trailers. The household goods carriers may utilize different
approaches to comply with the proposed requirements, such as
using stickers that are available at most hardware stores or a
marker and cardboard to create their own identifying markings
for the power units operated under a short-term lease. The de-
partment's Economic Impact Statement provides the data for
household goods carriers that choose the more expensive solu-

tion of using a printed magnet that can be removed and reused.
However, the household goods carriers can choose a less ex-
pensive alternative to comply with these amendments.

The current §218.52 requires the household goods carriers to
include their certificate of registration number on both sides of
their vehicles. A proposed amendment to §218.52 requires the
household goods carriers to include "TxDMV No." prior to their
certificate of registration number on both sides of their vehicles.
To the extent a household goods carrier does not display its
certificate of registration number this way on both sides of their
power units, the carrier may incur a cost to comply with the pro-
posed amendment. The household goods carriers may utilize
different approaches to comply with the proposed requirement,
such as using a marker to write in "TxDMV No." prior to their cer-
tificate of registration number or using stickers that are available
at most hardware stores. The department's Economic Impact
Statement provides the data for household goods carriers that
choose the more expensive solution of using a printed magnet
that can be added to the current certificate of registration num-
ber. However, the household goods carriers can choose a less
expensive alternative to comply with these amendments.

Out of the 590 active household goods carriers that are regis-
tered with the Texas Workforce Commission, the department
determined that 98% (579 of 590) are small businesses. Out
of this 98%, 84% (486 of 579) fall within the definition of a
micro-business because the carrier has 20 or fewer employees.
A review of the North American Industry Classification System
on the U.S. Census Bureau website revealed that there are five
different types of movers that are included in this classification.
The five different types of movers are Furniture Moving, Used;
Motor Freight Carrier, Used Household Goods; Trucking Used
Household, Office, or Institutional Furniture and Equipment;
Used Household and Office Goods Moving; and Van Lines,
Moving and Storage Services.

The department performed research to determine the esti-
mated cost for small businesses to comply with the proposed
amendments to §218.52 regarding websites. The department
concluded that an entity would have to make minor adjustments
to its website and absorb the costs of doing so.

If a household goods carrier manages its website in-house, the
cost would be minimal for the time spent in updating its website.
If a household goods carrier hired an external company to create
and maintain the carrier's website, the carrier would not incur a
cost if the update is covered by the monthly maintenance fee
under its contract. However, if a household goods carrier has to
hire someone to update the carrier's website, the carrier might
have to pay an hourly rate of $40 for an update that is estimated
to take approximately 15 minutes.

The proposed amendments to §218.52 require the household
goods carrier or its agent to display certain information on two
sides (left and right) of each power unit, including vehicles op-
erated under a short-term lease. The marking must include the
carrier's name (or assumed name) and certificate of registration
number (styled "TxDMV No. "), and meet minimum
sizing and readability requirements.

Because a carrier might operate a fleet of vehicles under short-
term leases, or otherwise have a high vehicle turnover, the de-
partment assumes that the carrier would likely comply with the
proposed requirements by attaching magnetic signs to its power
units. The department finds that signs sufficient to meet the
requirements can be purchased for about $155 for ten signs
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($15.50 per sign), which is enough for five power units. Per-sign
prices fall as the carrier purchases more signs.

For a carrier that already includes the TxDMV certificate of regis-
tration number on its vehicles, but without "TxDMV No." written
prior to the number, the carrier may elect to purchase smaller
magnetic signs that say "TxDMV No." to place in front of the num-
ber already displayed on its vehicles. Ten 3-by-10-inch signs
would cost the carrier about $23 ($2.30 per sign), with per-sign
prices falling as the carrier purchases more signs.

The department did not find evidence that the proposed amend-
ments to §218.52 would have an adverse economic effect on
micro-businesses that is distinct from any potential adverse eco-
nomic effect on small businesses.

TAKINGS IMPACT ASSESSMENT

The department has determined that this proposal affects no pri-
vate real property interests and that this proposal does not re-
strict or limit an owner's right to property that would otherwise
exist in the absence of government action, and so does not con-
stitute a taking or require a takings impact assessment under the
Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be submit-
ted to David D. Duncan, General Counsel, Texas Department of
Motor Vehicles, 4000 Jackson Avenue, Building 1, Austin, Texas,
78731, or by email to rules@txdmv.gov. The deadline for receipt
of comments is 5:00 p.m. on December 26, 2016.

SUBCHAPTER A. GENERAL PROVISIONS
43 TAC §218.2
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles with the authority to adopt rules that are nec-
essary and appropriate to implement the powers and duties of
the department under the Transportation Code; Transportation
Code, §643.003, which authorizes the department to adopt
rules to administer Transportation Code, Chapter 643; and more
specifically, Transportation Code, §643.153(a), which requires
the department to adopt rules to protect a consumer using the
service of a motor carrier who is transporting household goods
for compensation; and Transportation Code, §643.153(b), which
requires the department to adopt rules necessary to ensure that
a customer of a motor carrier transporting household goods is
protected from deceptive or unfair practices and unreasonably
hazardous activities.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 643 and 645.
$218.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Advertisement--An oral, written, graphic, or pictorial
statement or representation made in the course of soliciting intrastate
household goods transportation services, including, without limitation,
a statement or representation made in a newspaper, magazine, or other
publication, or contained in a notice, sign, poster, display, circular,
pamphlet, or letter, or on radio, the Internet, or via an on-line ser-
vice, or on television. The term does not include direct communica-

tion between a household goods carrier or carrier's representative and
a prospective shipper, and does not include the following:

(A) promotional items of nominal value such as ball
caps, tee shirts, and pens;

(B) business cards;

(C) listings not paid for by the household goods carrier
or its household goods carrier's agent; and

(D) listings of a household goods carrier's business
name or assumed name as it appears on the motor carrier certificate
of registration, and the household goods carrier's address, and contact
information in a directory or similar publication.

(2) [H)] Approved association--A group of household
goods carriers, its agents, or both, that has an approved collective
ratemaking agreement on file with the department under §218.64 of
this title (relating to Rates).

(3) [©)] Binding proposal--A formal written offer stating
the exact price for the transportation of specified household goods and
any related services.

(4) [63)] Board--Board of the Texas Department of Motor
Vehicles.

(5) [4)] Certificate of insurance--A certificate prescribed
by and filed with the department in which an insurance carrier or surety
company warrants that a motor carrier for whom the certificate is filed
has the minimum coverage as required by §218.16 of this title (relating
to Insurance Requirements).

(6) [€5)] Certificate of registration--A certificate issued by
the department to a motor carrier and containing a unique number.

(7) [€6)] Certified scale--Any scale designed for weighing
motor vehicles, including trailers or semitrailers not attached to a trac-
tor, and certified by an authorized scale inspection and licensing author-
ity. A certified scale may also be a platform-type or warehouse-type
scale properly inspected and certified.

(8) [#H] Commercial motor vehicle--
(A) Includes:

(i) any motor vehicle or combination of vehicles
with a gross weight, registered weight, or gross weight rating in excess
of 26,000 pounds, that is designed or used for the transportation of
cargo in furtherance of any commercial enterprise;

(i) any vehicle, including buses, designed or used
to transport more than 15 passengers, including the driver; and

(iii) any vehicle used in the transportation of haz-
ardous materials in a quantity requiring placarding under the regula-
tions issued under the federal Hazardous Materials Transportation Act
(49 U.S.C. §§5101-5128).

(B) Does not include:

(i) a farm vehicle with a gross weight, registered
weight, and gross weight rating of less than 48,000 pounds;

(ii) cotton vehicles registered under Transportation
Code, §504.505;

(iii) avehicle registered with the Railroad Commis-
sion under Natural Resources Code, §113.131 and §116.072;

(iv) avehicle operated by a governmental entity;

(v) amotor vehicle exempt from registration by the
Unified Carrier Registration Act of 2005; and
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(vi) a tow truck, as defined by Occupations Code,
§2308.002 and permitted under Occupations Code, Chapter 2308, Sub-
chapter C.

(9) [€8)] Commercial school bus--A motor vehicle owned
by a motor carrier that is:

(A) registered under Transportation Code, Chapter 643,
Subchapter B;

(B) operated exclusively within the boundaries of a
municipality and used to transport preprimary, primary, or secondary
school students on a route between the students' residences and a
public, private, or parochial school or daycare facility;

(C) operated by a person who holds a driver's license or
commercial driver's license of the appropriate class for the operation
of a school bus;

(D) complies with Transportation Code, Chapter 548;
and

(E) complies with Transportation Code, §521.022.

(10) [(9)] Conspicuous--Written in a size, color, and con-
trast so as to be readily noticed and understood.

(11) [€H9)] Conversion--A change in an entity's organiza-
tion that is implemented with a Certificate of Conversion issued by
the Texas Secretary of State under Business and Organizations Code,
§10.154.

(12) [ED)] Department--Texas Department of Motor Vehi-
cles (TxDMV).

(13) [(#2)] Director--The director of the Motor Carrier Di-
vision, Texas Department of Motor Vehicles.

(14) [(43)] Division--The Motor Carrier Division.

(15) [(4)] Estimate--An informal oral calculation of the
approximate price of transporting household goods.

(16) [E5)] Farmer--A person who operates a farm or is di-
rectly involved in cultivating land or in raising crops or livestock that
are owned by or are under the direct control of that person.

(17) [(46)] Farm vehicle--Any vehicle or combination of
vehicles controlled or operated by a farmer or rancher being used to
transport agriculture products, farm machinery, and farm supplies to or
from a farm or ranch.

(18) [(FDH] FMCSA--Federal Motor Carrier Safety Admin-
istration.

(19) [E8)] Foreign commercial motor vehicle--A commer-
cial motor vehicle that is owned by a person or entity that is domiciled
in or a citizen of a country other than the United States.

(20) [(49)] Gross weight rating--The maximum loaded
weight of any combination of truck, tractor, and trailer equipment as
specified by the manufacturer of the equipment. If the manufacturer's
rating is unknown, the gross weight rating is the greater of:

(A) the actual weight of the equipment and its lading;
or

(B) the maximum lawful weight of the equipment and
its lading.

(21) [29)] Household goods--Personal property intended
ultimately to be used in a dwelling when the transportation of that prop-
erty is arranged and paid for by the householder or the householder's
representative. The term does not include personal property to be used

in a dwelling when the property is transported from a manufacturing,
retail, or similar company to a dwelling if the transportation is arranged
by a manufacturing, retail, or similar company.

(22) [2D] Household goods agent--A motor carrier who
transports household goods on behalf of another motor carrier.

(23) [€22)] Household goods carrier--A motor carrier who
transports household goods for compensation or hire in furtherance of
a commercial enterprise, regardless of the size of the vehicle.

(24) [€23)] Insurer--A person, including a surety, autho-
rized in this state to write lines of insurance coverage required by Sub-
chapter B of this chapter.

(25) [24)] Inventory--A list of the items in a household
goods shipment and the condition of the items.

(26) [25)] Leasing business--A person that leases vehicles
requiring registration under Subchapter B of this chapter to a motor
carrier that must be registered.

f26) Manager—The manager of the department's Meter
arrier Division. Credentiating Section.]

(27) Mediation--A non-adversarial form of alternative dis-
pute resolution in which an impartial person, the mediator, facilitates
communication between two parties to promote reconciliation, settle-
ment, or understanding.

(28) Motor Carrier or carrier--A person who controls, op-
erates, or directs the operation of one or more vehicles that transport
persons or cargo over a public highway in this state.

(29) Motor transportation broker--A person who sells, of-
fers for sale, or negotiates for the transportation of cargo by a motor
carrier operated by another person or a person who aids and abets an-
other person in selling, offering for sale, or negotiating for the trans-
portation of cargo by a motor carrier operated by another person.

(30) Moving services contract--A contract between a
household goods carrier and shipper, such as a bill of lading, receipt,
order for service, or work order, that sets out the terms of the services
to be provided.

(31) Multiple user--An individual or business who has a
contract with a household goods carrier and who used the carrier's ser-
vices more than 50 times within the preceding 12 months.

(32) Not-to-exceed proposal--A formal written offer stat-
ing the maximum price a shipper can be required to pay for the trans-
portation of specified household goods and any related services. The
offer may also state the non-binding approximate price. Any offer
based on hourly rates must state the maximum number of hours re-
quired for the transportation and related services unless there is an ac-
knowledgment from the shipper that the number of hours is not neces-

sary.

(33) Principal place of business--A single location that
serves as a motor carrier's headquarters and where it maintains its
operational records or can make them available.

(34) Print advertisement--A written, graphic, or pictorial
statement or representation made in the course of soliciting intrastate
household goods transportation services, including, without limitation,
a statement or representation made in or contained in a newspaper,
magazine, circular, or other publication. The term does not include
direct communication between a household goods carrier or carrier's
representative and a prospective shipper, and does not include the fol-
lowing:
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(A) promotional items of nominal value such as ball
caps, tee shirts, and pens;

(B) business cards;

(C) Internet websites;

(D) listings not paid for by the household goods carrier
or its household goods carrier's agent; and

(E) listings of a household goods carrier's business
name or assumed name as it appears on the motor carrier certificate
of registration, and the household goods carrier's address, and contact
information in a directory or similar publication.

(35) [B4)] Public highway--Any publicly owned and
maintained street, road, or highway in this state.

(36) [35)] Reasonable dispatch--The performance of
transportation, other than transportation provided under guaranteed
service dates, during the period of time agreed on by the carrier and
the shipper and shown on the shipment documentation. This definition
does not affect the availability to the carrier of the defense of force
majeure.

(37) [36)] Replacement vehicle--A vehicle that takes the
place of another vehicle that has been removed from service.

(38) [BD]Revocation--The withdrawal of registration and
privileges by the department or a registration state.

(39) [8)] Shipper--The owner of household goods or the
owner's representative.

(40) [B9)] Short-term lease--A lease of 30 days or less.

(41) [49)] SOAH--The State Office of Administrative
Hearings.

(42) [(4D)] Substitute vehicle--A vehicle that is leased from
a leasing business and that is used as a temporary replacement for a
vehicle that has been taken out of service for maintenance, repair, or
any other reason causing the temporary unavailability of the permanent
vehicle.

(43) [€42)] Suspension--Temporary removal of privileges
granted to a registrant by the department or a registration state.

(44) [€43)] Unified Carrier Registration System or UCR--A
motor vehicle registration system established under 49 U.S.C. §14504a
or a successor federal registration program.

(45) [(44)] USDOT--United States Department of Trans-
portation.

(46) [(45)] USDOT number--An identification number is-
sued by or under the authority of the FMCSA or its successor.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605790

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 465-5665
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SUBCHAPTER B. MOTOR CARRIER
REGISTRATION

43 TAC §218.13
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles with the authority to adopt rules that are nec-
essary and appropriate to implement the powers and duties of
the department under the Transportation Code; Transportation
Code, §643.003, which authorizes the department to adopt
rules to administer Transportation Code, Chapter 643; and more
specifically, Transportation Code, §643.153(a), which requires
the department to adopt rules to protect a consumer using the
service of a motor carrier who is transporting household goods
for compensation; and Transportation Code, §643.153(b), which
requires the department to adopt rules necessary to ensure that
a customer of a motor carrier transporting household goods is
protected from deceptive or unfair practices and unreasonably
hazardous activities.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 643 and 645.
§218.13.  Application for Motor Carrier Registration.

(a) Form of application. An application for motor carrier reg-
istration must be filed with the department's Motor Carrier Division and
must be in the form prescribed by the director and must contain, at a
minimum, the following information.

(1) USDOT number. A valid USDOT number.

(2) Business or trade name. The applicant must designate
the business or trade name of the motor carrier.

(3) Owner name. If the motor carrier is a sole proprietor-
ship, the owner must indicate the name and social security number of
the owner. A partnership must indicate the partners' names, and a cor-
poration must indicate principal officers and titles.

(4) Principal place of business. A motor carrier must dis-
close the motor carrier's principal business address. If the mailing ad-
dress is different from the principal business address, the mailing ad-
dress must also be disclosed.

(5) Legal agent.

(A) A Texas-domiciled motor carrier must provide the
name and address of a legal agent for service of process if the agent is
different from the motor carrier.

(B) A motor carrier domiciled outside Texas must
provide the name and Texas address of the legal agent for service of
process.

(C) Alegal agent for service of process shall be a Texas
resident, a domestic corporation, or a foreign corporation authorized to
transact business in Texas with a Texas address for service of process.

(6) Description of vehicles. An application must include a
motor carrier equipment report identifying each commercial motor ve-
hicle that requires registration and that the carrier proposes to operate.
Each commercial motor vehicle must be identified by its motor vehicle
identification number, make, model year, and type of cargo and by the
unit number assigned to the commercial motor vehicle by the motor
carrier. Any subsequent registration of vehicles must be made under
subsection (e) of this section.
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(7) Type of motor carrier operations. An applicant must
state if the applicant:

(A) proposes to transport passengers, household goods,
or hazardous materials; or

(B) is domiciled in a foreign country.

(8) Insurance coverage. An applicant must indicate insur-
ance coverage as required by §218.16 of this title (relating to Insurance
Requirements).

(9) Safety affidavit. Each motor carrier must complete, as
part of the application, an affidavit stating that the motor carrier knows
and will conduct operations in accordance with all federal and state
safety regulations.

(10) Drug-testing certification. Each motor carrier must
certify, as part of the application, that the motor carrier is in compli-
ance with the drug-testing requirements of 49 C.F.R. Part 382. If the
motor carrier belongs to a consortium, as defined by 49 C.F.R. Part 382,
the applicant must provide the names of the persons operating the con-
sortium.

(11) Duration of registration.

(A) An applicant must indicate the duration of the de-
sired registration. Registration may be for seven calendar days or for
90 days, one year, or two years. The duration of registration chosen by
the applicant will be applied to all vehicles. Household goods carriers
may not obtain seven day or 90 day certificates of registration.

(B) Interstate motor carriers that operate in intrastate
commerce and meet the requirements under §218.14(c) of this title (re-
lating to Expiration and Renewal of Commercial Motor Vehicles Reg-
istration) are not required to renew a certificate of registration issued
under this section.

(12) Additional requirements. The following fees and in-
formation must be submitted with all applications.

(A) An application must be accompanied by an appli-
cation fee of:

(i) $100 for annual and biennial registrations;
(ii)  $25 for 90 day registrations; or
(iii)  $5 for seven day registrations.

(B) An application must be accompanied by a vehicle
registration fee of:

(i) $10 for each vehicle that the motor carrier pro-
poses to operate under a seven day, 90 day, or annual registration; or

(i)  $20 for each vehicle that the motor carrier pro-
poses to operate under a biennial registration.

(C) An application must be accompanied by proof of
insurance or financial responsibility and insurance filing fee as required
by §218.16.

(D) An application for registration by a household
goods carrier must include a tariff that sets out the maximum charges
for transportation of household goods between two or more municipal-
ities, or a copy of the tariff governing interstate transportation services
on a highway between two or more municipalities.

(E) [®)] An application must be accompanied by any
other information required by law.

(b) Conditional acceptance of application. If an application
has been conditionally accepted by the director pursuant to Transporta-

tion Code, §643.055, the applicant may not operate the following un-
til the department has issued a certificate under Transportation Code,

§643.054:

(1) acommercial motor vehicle or any other motor vehicle
to transport household goods for compensation, or

(2) a commercial motor vehicle to transport persons or
cargo. [The directer may aeeept an applieation if it
is accompanied by all fees and by proof of insurance or finanecial
responsibility; but is not accompanied by all required information:
Conditional acceptance in no way constitutes approval of the ap-
plication: The director will notify the applicant of any infermatien
neeessary to complete the application. If the applicant does not supply
all neeessary information within 45 days from netification by the
director; the application will be considered withdrawn and all fees will
be retained.|

(c) Approved application. An applicant meeting the require-
ments of this section and whose registration is approved will be issued
the following documents:

(1) Certificate of registration. The department will issue a
certificate of registration. The certificate of registration will contain the
name and address of the motor carrier and a single registration num-
ber, regardless of the number of vehicles requiring registration that the
carrier operates.

(2) Insurance cab card. The department will issue an in-
surance cab card listing all vehicles to be operated under the carrier's
certificate of registration. The insurance cab card shall be continuously
maintained at the registrant's principal place of business. The insurance
cab card will be valid for the same period as the motor carrier's certifi-
cate of registration and will contain information regarding each vehicle
registered by the motor carrier.

(A) A current copy of the page of the insurance cab card
on which the vehicle is shown shall be maintained in each vehicle listed,
unless the motor carrier chooses to maintain a legible and accurate im-
age of the insurance cab card on a wireless communication device in
the vehicle or chooses to display such information on a wireless com-
munication device by accessing the department's online system from
the vehicle. The appropriate information concerning that vehicle shall
be highlighted if the motor carrier chooses to maintain a hard copy of
the insurance cab card or chooses to display an image of the insurance
cab card on a wireless communication device in the vehicle. The insur-
ance cab card or the display of such information on a wireless commu-
nications device will serve as proof of insurance as long as the motor
carrier has continuous insurance or financial responsibility on file with
the department.

(B) On demand by a department investigator
[department-certified inspeetor] or any other authorized government
personnel, the driver shall present the highlighted page of the insur-
ance cab card that is maintained in the vehicle or that is displayed on
a wireless communication device in the vehicle. If the motor carrier
chooses to display the information on a wireless communication
device by accessing the department's online system, the driver must
locate the vehicle in the department's online system upon request by
the department-certified inspector or other authorized government
personnel.

(C) The motor carrier shall notify the department in
writing if it discontinues use of a registered commercial motor vehicle
before the expiration of its insurance cab card.

(D) Any erasure or alteration of an insurance cab card
that the department printed out for the motor carrier renders it void.
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(E) Ifaninsurance cab card is lost, stolen, destroyed, or
mutilated; if it becomes illegible; or if it otherwise needs to be replaced,
the department will print out a new insurance cab card at the request of
the motor carrier. Motor carriers are authorized to print out a copy of
a new insurance cab card using the department's online system.

(F) The department is not responsible for a motor car-
rier's inability to access the insurance information using the depart-
ment's online system.

(G) The display of an image of the insurance cab card
or the display of insurance information from the department's online
system via a wireless communication device by the motor carrier
does not constitute effective consent for a law enforcement officer, the
department investigator|department-certified inspeetor|, or any other
person to access any other content of the wireless communication
device.

(d) Additional and replacement vehicles. A motor carrier re-
quired to obtain a certificate of registration under this section shall not
operate additional vehicles unless the carrier identifies the vehicles on
a form prescribed by the director and pays applicable fees as described
in this subsection.

(1) Additional vehicles. To add a vehicle, a motor carrier
must pay a fee of $10 for each additional vehicle that the motor carrier
proposes to operate under a seven day, 90 day, or annual registration.
To add a vehicle during the first year of a biennial registration, a motor
carrier must pay a fee of $20 for each vehicle. To add a vehicle during
the second year of a biennial registration, a motor carrier must pay a
fee of $10 for each vehicle.

(2) Replacement vehicles. No fee is required for a vehi-
cle that is replacing a vehicle for which the fee was previously paid.
Before the replacement vehicle is put into operation, the motor carrier
shall notify the department, identify the vehicle being taken out of ser-
vice, and identify the replacement vehicle on a form prescribed by the
department. A motor carrier registered under seven day registration
may not replace vehicles.

(e) Supplement to original application. A motor carrier re-
quired to register under this section shall submit a supplemental ap-
plication under the following circumstances.

(1) Change of cargo. A registered motor carrier may not
begin transporting household goods or hazardous materials unless the
carrier submits a supplemental application to the department and shows
the department evidence of insurance or financial responsibility in the
amounts specified by §218.16.

(2) Change of name. A motor carrier that changes its name
shall file a supplemental application for registration no later than the
effective date of the change. The motor carrier shall include evidence
of insurance or financial responsibility in the new name and in the
amounts specified by §218.16. A motor carrier that is a corporation
must have its name change approved by the Texas Secretary of State
before filing a supplemental application. A motor carrier incorporated
outside the state of Texas must complete the name change under the
law of its state of incorporation before filing a supplemental applica-
tion.

(3) Change of address or legal agent for service of process.
A motor carrier shall file a supplemental application for any change of
address or any change of its legal agent for service of process no later
than the effective date of the change. The address most recently filed
will be presumed conclusively to be the current address.

(4) Change in principal officers and titles. A motor carrier
that is a corporation shall file a supplemental application for any change

in the principal officers and titles no later than the effective date of the
change.

(5) Conversion of corporate structure. A motor carrier that
has successfully completed a corporate conversion involving a change
in the name of the corporation shall file a supplemental application for
registration and evidence of insurance or financial responsibility re-
flecting the new company name. The conversion must be approved by
the Office of the Secretary of State before the supplemental application
is filed.

(6) Change in drug-testing consortium status. A motor car-
rier that changes consortium status shall file a supplemental application
that includes the names of the persons operating the consortium.

(7) Retaining a revoked or suspended certificate of regis-
tration number. A motor carrier may retain a prior certificate of regis-
tration number by:

(A) filing a supplemental application to re-register in-
stead of filing an original application; and

(B) providing adequate evidence that the carrier has sat-
isfactorily resolved the facts that gave rise to the suspension or revoca-
tion.

(f) Change of ownership. A motor carrier must file an original
application for registration when there is a corporate merger or a change
in the ownership of a sole proprietorship or of a partnership.

(g) Alternative vehicle registration for household goods
agents. To avoid multiple registrations of a commercial motor vehicle,
a household goods agent's vehicles may be registered under the motor
carrier's certificate of registration under this subsection.

(1) The carrier must notify the department on a form ap-
proved by the director of its intent to register its agent's vehicles under
this subsection.

(2) When a carrier registers vehicles under this subsection,
the carrier's certificate will include all vehicles registered under its
agent's certificates of registration. The carrier must register under its
certificate of registration all vehicles operated on its behalf that do not
appear on its agent's certificate of registration.

(3) The department may send the carrier a copy of any no-
tification sent to the agent concerning circumstances that could lead to
denial, suspension, or revocation of the agent's certificate.

(h) Substitute vehicles leased from leasing businesses. A reg-
istered motor carrier is not required to comply with the provisions of
subsection (e) of this section for a substitute vehicle leased from a busi-
ness registered under §218.18 of this title (relating to Short-term Lease
and Substitute Vehicles). A motor carrier is not required to carry proof
of registration as described in subsection (d) of this section if a copy
of the lease agreement for the originally leased vehicle is carried in the
cab of the temporary replacement vehicle.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605791
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David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 465-5665
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SUBCHAPTER C. RECORDS AND
INSPECTIONS

43 TAC §218.31, §218.32
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles with the authority to adopt rules that are nec-
essary and appropriate to implement the powers and duties of
the department under the Transportation Code; Transportation
Code, §643.003, which authorizes the department to adopt
rules to administer Transportation Code, Chapter 643; and more
specifically, Transportation Code, §643.153(a), which requires
the department to adopt rules to protect a consumer using the
service of a motor carrier who is transporting household goods
for compensation; and Transportation Code, §643.153(b), which
requires the department to adopt rules necessary to ensure that
a customer of a motor carrier transporting household goods is
protected from deceptive or unfair practices and unreasonably
hazardous activities.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 643 and 645.
§218.31.

(a) Certification of department investigators [inspeeters]. In
accordance with Transportation Code, Chapter 643, the executive di-
rector or designee will designate department employees as certified
[inspeetors] for the purpose of entering the premises of a motor carrier
to copy or verify documents the motor carrier is required to maintain
according to this chapter [by this section to be maintained by the meotor
earrier]. The executive director or designee shall provide credentials
to department investigators [eertified inspeetors] identifying them as
department employees and as certified to conduct investigations and
inspect records on behalf of the department [inspeetors].

(b) Investigations and Inspections.

(1) A motor carrier shall grant a department investigator
certified under this section [inspeetor| access to the carrier's premises
to conduct inspections or investigations of alleged violations of this
chapter and of Transportation Code, Chapters 643 and 645. The mo-
tor carrier shall provide adequate work space with reasonable working
conditions and allow the department investigators [eertified inspector]
to copy and verify records and documents the motor carrier is required
to maintain according to this chapter [be maintained by the earrier un-
der §21832 of this title (relating to Motor Carrier Reeords)].

(2) The department investigator [eertified inspeetor] may
conduct inspections and investigations during normal business hours
unless mutual arrangements have been made otherwise.

(3) The department investigator [eertified inspeetor] will
present his or her credentials [and a written statement from the depart-
ment] to the motor carrier prior to conducting an investigation or in-
spection [indicating the inspector's authority to inspeet and investigate
the motor earrier].

Investigations and Inspections of Motor Carrier Records.

(c) Access. A motor carrier shall provide access to requested
records and documents at:

(1) the motor carrier's principal place of business; or

(2) alocation agreed to by the department and the motor
carrier.

(d) Designation of meeting time. If the motor carrier's normal
business hours do not provide the access necessary for the investigator
to conduct the investigation and the parties cannot reach an agreement
as to a time to meet to access the records, the department shall designate
the time of the meeting and provide written notice via the business
address, facsimile number, or email address on file with the department
[by certified mail or faesimile].
$§218.32.  Motor Carrier Records.

(a) General records to be maintained. Every motor carrier
shall prepare and maintain in a complete and accurate manner:

(1) operational logs, insurance certificates, documents to
verify the carrier's operations, and proof of registration fee payments;

(2) [complete and aceurate] records of services performed;

(3) all certificate of title documents, weight tickets, permits
for oversize or overweight vehicles and loads, dispatch records, or any
other document that would verify the operations of the vehicle to de-
termine the actual weight, insurance coverage, size, and/or capacity of
the vehicle; and

(4) the original certificate of registration and registration
listing, if applicable.

) Additional records for household goods earriers: In or-
der to verify compliance with Subchapters B and E of this chapter
{relating to Meoter Carrier Registration and Censumer Protection); ev-
efyheuseheldgeedseaﬁlershaﬂfetmﬂeempleteaﬁdaeeu%a{efeeerds

shallfemnaﬂef{hefeﬂewmg}nfeﬂﬁa&eﬂanddeeumemﬂ

HD meving services contraets; such as bills of lading or
time cards, trip sheets, or driver's logs:]
claim records;]
canceled checks:]

[(10) invoices, vouchers, or statements supporting dis-
bursements; and]

) dispateh records-]

(b) [€e)] Proof of motor carrier registration.

EETETTIEE

(1) Except as provided in paragraph (2) of this subsection
and in §218.13(c)(2) of this title (relating to Application for Motor
Carrier Registration), every motor carrier shall maintain a copy of its
current registration listing in the cab of each registered vehicle at all
times. A motor carrier shall make available to a department investiga-
tor [eertified inspeetor]| or any law enforcement officer a copy of the
current registration listing upon request.
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(2) A registered motor carrier is not required to carry proof
of registration in a vehicle leased from a leasing business that is reg-
istered under §218.18 of this title (relating to Short-term Lease and
Substitute Vehicles), when leased as a temporary replacement due to
maintenance, repair, or other unavailability of the originally leased ve-
hicle. A copy of the lease agreement, or the lease for the originally
leased vehicle, in the case of a substitute vehicle, must be carried in the
cab of the vehicle.

(3) A motor carrier is not required to carry proof of com-
pliance with UCR or the UCR plan or agreement in its vehicle.

(c) [€)] Location of files. Except as provided in this subsec-
tion, every motor carrier shall maintain at a principal place of business
in Texas all records and information required by the department.

(1) Texas motor carriers [firms]. If a motor carrier wishes
to maintain records at a specific location other than its principal place of
business in Texas, the motor carrier shall make a written request to the
director [manager]. A motor carrier may not begin maintaining records
at an alternate location until the request is approved by the director
[manager].

(2) Out-of-state motor carriers [firms]. A motor carrier
whose principal business address is located outside the state of Texas
shall maintain records required under this section at its [prineipal place
of] business location in Texas. Alternatively, a motor carrier may
maintain such records at a specific out-of-state facility if the carrier
reimburses the department for necessary travel expenses and per diem
for any inspections or investigations conducted in accordance with
§218.31 of this title (relating to Investigations and Inspections of
Motor Carrier Records).

(3) Regional office or driver work-reporting location. All
records and documents required by this subchapter which are main-
tained at a regional office or driver work-reporting location, whether
or not maintained in compliance with paragraphs (1) and (2) of this
subsection, shall be made available for inspection upon request at the
motor carrier's principal place of business or other location specified
by the Department within 48 hours after a request is made. Saturdays,
Sundays, and federal and state holidays are excluded from the com-
putation of the 48-hour period of time in accordance with 49 C.F.R.
§390.29.

(d) [€e)] Preservation and destruction of records. All books
and records generated by a motor carrier, except driver's time cards
and logs, must be maintained for not less than two years at the mo-
tor carrier's principal business address. A motor carrier must maintain
driver's time cards and logs for not less than six months at the carrier's
principal business address.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605792

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 465-5665

¢ L4 ¢
SUBCHAPTER E. CONSUMER PROTECTION

43 TAC §§218.52, 218.53, 218.56, 218.59 - 218.61
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles with the authority to adopt rules that are nec-
essary and appropriate to implement the powers and duties of
the department under the Transportation Code; Transportation
Code, §643.003, which authorizes the department to adopt
rules to administer Transportation Code, Chapter 643; and more
specifically, Transportation Code, §643.153(a), which requires
the department to adopt rules to protect a consumer using the
service of a motor carrier who is transporting household goods
for compensation; and Transportation Code, §643.153(b), which
requires the department to adopt rules necessary to ensure that
a customer of a motor carrier transporting household goods is
protected from deceptive or unfair practices and unreasonably
hazardous activities.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 643 and 645.
$§218.52.  Advertising.

(a) False, misleading, or deceptive advertisements. A house-
hold goods carrier and its housechold goods agents may not use any
false, misleading, or deceptive advertisements.

{(a) Print advertising through August 4; 2015. A hoeusehold
4 - marilv addressine a local ] ithin this :]
HH the name of the household goods earrier as shown on
the eertificate of registration;}
[(2) the street address of the houschold goods carricr's or
its agent's place of business in this state; and]
number in the folowing form; "PMV No. ————— "1
(b) Print advertisements. [Print advertising on or after August
5;2015:] A household goods carrier shall include the following infor-

mation on all print advertisements primarily addressing a local market
within this state:

(1) the full business name or assumed name of the house-
hold goods carrier as shown on the certificate of registration;

(2) the street address of the household goods carrier's or its
agent's place of business in this state; and

(3) the household goods carrier's certificate of reglstratlon
number in the following form, "TxDMV No.

(c) Use of household goods agent's name. A household goods
carrier may include the name of its household goods agent as filed with
the department in its print advertisements.

(d) Websites. A household goods carrier shall provide the fol-
lowing information on the home page or, in the case of a national
household goods carrier, the page specific to Texas intrastate house-
hold goods operations, on any website operated by or for the household

goods carrier:
(1) the household goods carrier's name;

(2) department's toll-free consumer help line as listed on
the department's website; and

(3) the household goods carrier's certificate of registration
number in the following form, "TxDMV No. ",
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{(d) ltems not considered to be print advertisements through
August 4, 2015, For the purposes of this section, print advertisement
shall not inelude:}

D premetional items of nominal value such as ball eaps;
tee shirts; and pens:}

[(2) business cards;]

H4) listings net paid for by the household goeds earrier or

e smg}e-kmehsﬁﬂgsefaeamerﬂam%addfes&aﬂdte}e
phone number in a directory or similar publication}

fte) Hems not considered to be print advertisements on or after
August 55 2015. For the purpeses of this section; print advertisement
shall not include:]

HH premetienal items of nominal value such as ball eaps;

[(2) business cards;]

[(3) Internet websites:]

[(4) listings not paid for by the household goods carrier or

H5) single-line listings of a heousehold goeds earrier's
name; address; and telephone number in a directory or similar pubhi-
cation.]

HH Internet websites through August 4; 2015, A heusehold
goods earrier shall provide the department's toll-free telephone num-
ber (1-888-368-4689) and the household goods carriet's eertificate of
registration namber on any website operated by or for the househeld
goods carrier.]

{(g) {ﬂtemetwebsﬁeseﬂeifaﬁerAHg&sté% A household

number in the following form; "TxDMV No. ———— "
(e) [(W]Identifying markings on household goods carrier's ve-
hicles.

(1) A household goods carrier or its agent shall display the
following information on both sides of [either] the power unit, includ-
ing power units operated under a short-term lease [or trailer]:

(A) the business name or assumed name of the
household goods carrier as it appears on the motor carrier certificate
of registration; and

(B) thehousehold goods carrier's registration number as
it appears on the motor carrier certificate of registration in the following
form, "TxDMYV No. "

(2) The markings required by [paragraph (1) of] this sub-
section shall have clearly legible letters and numbers at least two inches
in height.

(3) This subsection does not apply to vehicles[:]

[A)]
Chapter 642.[; of]

required to comply with Transportation Code,

HB) operated under a short-term lease
) Prohibited advertisements. For the purpeses of this sub-
section; an advertisement is any communication to the public in con-
neetion with an offer or sale of an intrastate transportation service: A
houschold goods carricr and its houschold goods agents may not usc
any false, misleading, or deceptive advertisements.]
$218.53.  Household Goods Carrier Cargo Liability.

(a) Unless the carrier and shipper agree in writing to a higher
limit of carrier liability, a household goods carrier's liability for loss or
damage of property shall be $.60 per pound per article. Claims for loss
or damage of property may be settled based on the weight of the article

multiplied by $.60.

(b) Ifthe carrier and shipper have agreed in writing to a higher
limit of liability, the carrier may charge the shipper for this higher limit
of liability. If the agreement between the carrier and shipper to a higher
limit of liability provides for a deductible, the carrier's liability to pay
for loss or damage of property will be reduced by the amount of the
deductible.

unless the earrier and shipper agree; in writing; to a higher limit of
damages in an amount in exeess of the agreed to higher limit of liability
for the loss; destruction; or damage of the househeld goods]

§218.56.  Proposals and Estimates for Moving Services.

(a) Written proposals. Prior to loading, a household goods car-
rier shall provide a written proposal, such as a bid or quote, to the ship-
per. A proposal shall state the maximum amount the shipper could be
required to pay for the listed transportation and listed related services.
This section does not apply if a pre-existing transportation contract sets
out the maximum amount the shipper could be required to pay for the
transportation services. Pre-existing transportation contracts include,
but are not limited to, corporate contracts for the relocation of multiple
employees.

(1) A proposal must contain the name and registration
number of the household goods carrier as they appear on the motor
carrier certificate of registration. If a proposal is prepared by the
household goods carrier's agent, it shall include the name of the agent
as listed on the carrier's agent filing with the department. A proposal
shall also include the street address of the household goods carrier or
its agent. [A proposal may not include the name, logo, or motor carrier
registration number of any other metor earrier:|

(2) A proposal must clearly and conspicuously state
whether it is a binding or not-to-exceed proposal.

(3) A proposal must completely describe the shipment and
all services to be provided. A proposal must state, "This proposal is
for listed items and services only. Additional items and services may
result in additional costs."

(4) A proposal must specifically state when the shipper will
be required to pay the transportation charges, such as if payment must
be made before unloading at the final destination. A proposal must also
state what form of payment is acceptable, such as a cashier's check.

(5) A proposal must conspicuously state that a household
goods carrier's liability for loss or damage to cargo is limited to $.60
per pound per article unless the household goods carrier and shipper
agree, in writing, to a higher limit of carrier liability.

(b) Hourly rates. If a proposal is based on an hourly rate, then
it is not required to provide the number of hours necessary to per-
form the transportation and related services. However, if the number
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of hours is not included in a proposal, then the carrier must secure a
written acknowledgment from the shipper indicating the proposal is
complete without the number of hours. Also, the proposal shall state
the maximum amount the shipper could be required to pay for the listed
transportation and listed related services.

(c) Proposal as addendum. If a proposal is accepted by the
shipper and the carrier transports the shipment, then the proposal is
considered an addendum to the moving services contract.

(d) Additional items and services. If the household goods car-
rier determines additional items are to be transported and/or additional
services are required to load, transport, or deliver the shipment, then
before the carrier transports the additional items or performs the addi-
tional services the carrier and shipper must agree, in writing, to:

(1) allow the original proposal to remain in effect;

(2) amend the original proposal or moving services con-
tract; or

(3) substitute a new proposal for the original.
(¢) Amendments and storage.

(1) An amendment to an original proposal or moving ser-
vices contract, as allowed in subsection (d) of this section, must:

(A) Dbe signed and dated by the household goods carrier
and shipper; and

(B) clearly and specifically state the amended maxi-
mum price for the transportation of the household goods.

(2) If the household goods carrier fails to amend or substi-
tute an original proposal as required by this subsection and subsection
(d) of this section, only the charges stated on the original proposal for
moving services may be assessed on the moving services contract. The
carrier shall not attempt to amend or substitute the proposal to add items
or services after the items or services have been provided or performed.

(3) [Ifthrough no fault of the carrier, the shipment cannot be
delivered during the agreed delivery period, then the household goods
carrier may place the shipment in storage and assess fees relating to
storage according to the terms in §218.58 of this title (relating to Mov-
ing Services Contract - Options for Carrier Limitation of Liability),
without a written agreement with the shipper to amend or substitute
the original proposal.

(f) Combination document. A proposal required by subsection
(a) of this section may be combined with other shipping documents,
such as the moving services contract, into a single document. If a pro-
posal is combined with other shipping documents, the purpose of each
signature line on the combination document must be clearly indicated.
Each signature is independent and shall not be construed as an agree-
ment to all portions and terms of the combination document.

(g) Telephone estimates. A household goods carrier may pro-
vide an estimate for the transportation services by telephone. If the
household goods carrier provides the estimate by telephone, then the
carrier must also furnish a written proposal for the transportation ser-
vices to the shipper prior to loading the shipment.

$218.59.  Inventories.
(a) Applicability. A household goods carrier has the option of
preparing an inventory of the shipment.

(b) Inventories prepared by the carrier. A household goods
carrier may prepare a complete or partial inventory for its own use
without an agreement between the carrier and shipper. The household
goods carrier may not charge a fee for preparing an inventory for its
own use.

(c) Inventories prepared by agreement between the carrier and
shipper. If the household goods carrier and shipper agree to the prepa-
ration of an inventory by the carrier, the carrier may assess a fee for
this service.

(1) Information contained in the inventory.

(A) The inventory must contain the shipper's name [and
loge; or moter carrier registration number of any other meter earrier].
The inventory may include the name of the household goods carrier's
agent as it is listed on the carrier's agent filing with the department.

(B) The inventory must describe each item in the ship-
ment, unless the parties agree to a partial inventory. The shipper and
the carrier may agree regarding the amount of detail that must be in-
cluded in the inventory.

(C) Ifany charges are based on the size of the contain-
ers, the inventory must list the quantity and size of each container.
[Additionally; if the household goods earrier assesses handling charges
separately; if not already shewn on the moving serviees eontraet|

(D) [€©)] The inventory must describe and use the sym-
bol "CP" for all containers packed or crated by the carrier. Additionally,
the inventory must describe and use the symbol "PBO" for all contain-
ers packed or crated by the shipper.

(E) [®] The inventory must include a key for any ab-
breviation used to describe the condition of the items.

(2) Inventory at origin. The inventory shall be signed by
the household goods carrier and the shipper or shipper's agent at origin.
The inventory must include a conspicuous statement that the shipper's
signature is affirming the contents and condition of the items in the
shipment.

(3) Inventory at destination. The carrier and the shipper or
shipper's agent shall sign the inventory at destination. A legible copy
of the inventory shall be given to the shipper. Signing the inventory
does not waive a claimant's right to file a claim. [The inventory must
inchade the following statement adjacent to the shipper's signature line;
"Signing the inventory means:]

fA) all items loaded have been reeeived; exeept as

noted:]

{(B) obvious loss or damage has been noted; and]

HE) signing the inventory does not waive a elaimant's
right to file a elaim]

(4) Combination document. The inventory may be com-
bined with other shipping documents, such as the moving services con-
tract, into a single document. If the inventory is combined with other
shipping documents, the purpose of each signature line on the combina-
tion document must be clearly indicated. Each signature is independent
and shall not be construed as an agreement to all portions and terms of
the combination document.

(d) Electronic format. An inventory may be prepared in an
electronic format.

$§218.60. Determination of Weights.

(a) Shipment weights. A carrier transporting household goods
on a not-to-exceed proposal using shipment weight as a factor in deter-
mining transportation charges shall determine the weight of each ship-
ment transported prior to the assessment of any charges. Except as pro-
vided in this section, the weight shall be obtained on a certified scale.
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(b) Weighing procedures.

(1) The weight of each shipment shall be obtained by de-
termining the difference between the:

(A) tare weight of the vehicle on which the shipment
is to be loaded prior to the loading and the gross weight of the same
vehicle after the shipment is loaded; or

(B) gross weight of the vehicle with the shipment
loaded and the tare weight of the same vehicle after the shipment is
unloaded.

(2) At the time of both weighings, all pads, dollies,
handtrucks, ramps, and other equipment required in the transportation
of a shipment shall be on the vehicle. Neither the driver nor any other
person shall be on the vehicle at the time of the weighings.

(3) The fuel tanks on the vehicle shall be full at the time of
each weighing or, in the alternative, no fuel may be added between the
two weighings when the tare weighing is the first weighing performed.

(4) The trailer of a tractor-trailer vehicle combination may
be detached from the tractor and weighed separately at each weighing
providing the length of the scale platform is adequate to only accom-
modate and support the entire trailer at one time.

(5) Shipments weighing 1,000 pounds or less may be
weighed on a certified platform or warehouse scale prior to loading
for transportation or subsequent to unloading.

(6) The net weight of shipments transported in containers
shall be the difference between the tare weight of the container, includ-
ing all pads, blocking and bracing used or to be used in the transporta-
tion of the shipment, and the gross weight of the container with the
shipment loaded.

(7) The shipper or any other person responsible for the pay-
ment of the freight charges shall have the right to observe all weighings
of the shipment. The household goods carrier must advise the ship-
per or any other person entitled to observe the weighings of the time
and specific location where each weighing will be performed and must
give that person a reasonable opportunity to be present to observe the
weighings. Waiver by a shipper of the right to observe any weighing
or reweighing is permitted and does not affect any rights of the shipper
under this subchapter.

(c) Weight tickets.

(1) The carrier shall obtain a separate weight ticket for each
weighing required under this subsection and the ticket shall be carried
on the vehicle. However, if both weighings are performed on the same
scale, one weight ticket may be used to record both weighings. Every
weight ticket shall be signed by the person performing the weighing.
Weight tickets or copies of weight tickets in an electronic format shall
be maintained with [attached te] the carrier's copy of moving services
contract covering the shipment. Weight tickets shall contain:

(A) the complete name and location of the scale;
(B) the date of each weighing;

(C) identification of the weight entries as being tare,
gross, or net weights;

(D) the company or carrier identification of the vehicle;
and

(E) thelastname of the shipper as it appears on the mov-
ing services contract.

(2) This ticket must be retained by the carrier as part of the
records for [file en] the shipment. A bill presented to collect any ship-

ment charges dependent on the weight transported must be accompa-
nied by true copies of all weight tickets in either a printed or electronic
format obtained in the determination of the shipment weight.

(d) Reweighing of shipments. Before unloading a shipment
weighed at origin and after the shipper is informed of the billing weight
and total charges, the shipper may request a reweigh. The charges shall
be based on the reweigh weight.

(e) Stored shipments. If a shipment is weighed and placed in
storage in transit or delivered out of storage to destination by another
vehicle, then no additional weighing shall be required unless the ship-
ment has been decreased or increased in weight subsequent to the orig-
inal weighing of the shipment.

(f) Constructive weight. Where no certified scale is available
at origin, at a point en route, or at destination, a constructive weight,
based on seven pounds per cubic foot of properly loaded space may be
used to determine the weight of the household goods shipment.

§218.61. Claims.

(a) Filing of claims. A household goods carrier must act on all
claims filed by a shipper on shipments of household goods according
to this section.

(1) A claim must be filed in writing or by electronic format
[document transfer] with the household goods carrier or the household
goods carrier's agent whose name appears on the moving services con-
tract. A claim is considered filed on the date the claim is received by
the household goods carrier. A shipper must file a [writter] claim either
in writing or by electronic format within 90 days:

(A) of delivery of the shipment to the final destination;
or

(B) after a reasonable time for delivery has elapsed in
the case of failure to make delivery.

(2) The claim must include enough facts to identify the
shipment. The claim must also describe the type of claim and request
a specific type of remedy.

(3) Shipping documents may be used as evidence to sup-
port a claim, but cannot be substituted for a written claim.

(4) A claim submitted by someone other than the owner of
the household goods must be accompanied by a written explanation of
the claimant's interest in the claim.

(b) Acknowledgment and disposition of filed claims.

(1) A household goods carrier shall send an [a written] ac-
knowledgment of the claim either in writing or by electronic format to
the claimant within 20 days (excluding Sundays and nationally recog-
nized holidays) after receipt of the claim by the carrier or his agent.

(A) The claim acknowledgment shall include the state-
ment, "Household goods carriers have 90 days from receipt of a claim
to pay, decline to pay, or make a firm settlement offer, in writing, to
a claimant. Questions or complaints concerning the household goods
carrier's claims handling should be directed to the Texas Department
of Motor Vehicles (TxDMV), [department's] Enforcement Division,
via the toll-free consumer helpline as listed on the department's web-
site. Additionally, a claimant has the right to request mediation from
TxDMYV within 30 days (excluding Sundays and nationally recognized
holidays) after any portion of the claim is denied by the carrier, the car-
rier makes a firm settlement offer that is not acceptable to the claimant,
or 90 days has elapsed since the carrier received the claim and the claim
has not been resolved."
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(B) The household goods carrier is not required to issue
the acknowledgment letter prescribed in this subsection if the claim has
been resolved or the household goods carrier has initiated communica-
tion regarding the claim with the claimant within 20 days (excluding
Sundays and nationally recognized holidays) after receipt of the claim.
However, the burden of proof of the claim resolution or communication
with the claimant is the responsibility of the household goods carrier.

(2) After a thorough investigation of the facts, the house-
hold goods carrier shall pay, decline to pay, or make a firm settlement
offer in writing to the claimant within 90 days after receipt of the claim
by the household goods carrier or its household goods agent. The set-
tlement offer or denial shall state, "A claimant has the right to seek
mediation through the Texas Department of Motor Vehicles (TxDMV)
[FxBMV] within 30 days (excluding Sundays and nationally recog-
nized holidays) after any portion of the claim is denied by the carrier,
the carrier makes a firm settlement offer that is not acceptable to the
claimant, or 90 days has elapsed since the carrier received the claim
and the claim has not been resolved."

(3) A household goods carrier must provide a copy of the
shipping documents to the shipper's insurance company upon request.
The carrier may assess a reasonable fee for this service.

(c) Documenting loss or damage to household goods.

(1) Inspection. If a loss or damage claim is filed and the
household goods carrier wishes to inspect the items, the carrier must
complete any inspection as soon as possible, but no later than 30 cal-
endar days, after receipt of the claim.

(2) Payment of shipping charges. Payment of shipping
charges and payment of claims shall be handled separately, and one
shall not be used to offset the other unless otherwise agreed upon by
both the household goods carrier and claimant.

(d) Claimrecords. A household goods carrier shall maintain a
record of every claim filed. Claim records shall be retained for two
years as required by §218.32 of this title (relating to Motor Carrier
Records). At a minimum, the following information on each claim
shall be maintained in a systematic, orderly and easily retrievable man-
ner:

(1) claim number (if assigned), date received, and amount
of money or the requested remedy;

(2) number (if assigned) and date of the moving services
contract;

(3) name of the claimant;
(4) date the carrier issued its claim acknowledgment letter;

(5) date and total amount paid on the claim or date and rea-
sons for disallowing the claim; and

(6) dates, time, and results of any mediation coordinated
by the department.

Filed with the Office of the Secretary of State on November 14,
2016.

TRD-201605793

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: December 25, 2016
For further information, please call: (512) 465-5665
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